Members WEST VIRGINIA EDUCATION Offices

James Paul Geary EMPLOYEES GRIEVANCE BOARD 240 Capitol Street
Orton A. Jones Suite bG8
David L. White ARCH A. MOORE, JR. Charleston, WV 25301
Governor Telephone 348-3361

SECOND ANNUAL REPORT

TO THE

GOVERNOR AND THE LEGISLATURE

January 28 , 1987

Submitted by:

JAMES PAUL GEARY, Chairman
ORTON A. JONES, Member

DAVID I,. WHITE, Member



FOREWARD

Effective July 1, 1985 the Legislature created the Education
Employees Grievance Board and charged it with the responsibility
of administering the grievance procedure at level four - the hearing
examiner stage of the procedure. (W.Va. Code, 18-29-1, et seq.).
Two hearing examiners were hired in December, 1985 and stationed
in Elkins and Charleston. The first level four evidentiary hearing
was held in December, 1985 and approximately 120 level four grievances
which had been in process but not decided by the State Superintendent
of Schools or pending in circuit courts were transferred to the
Education Employees Grievance Board at that time for disposition.
On February 7, 1986 the Education Employees Grievance Board submitted
its First Annual Report to the Governor and Legislature and since
then has hired two additional hearing examiners and opened offices
in Beckley and Wheeling.l

In accordance with W.Va. Code, 18-29-5 the Education Employees
Grievance Board conducted an open hearing in Charleston on January
9, 1987 and invited all education institutions, school superinten-
dents, employee organizations and all grievants participating in
level four grievances in 1986 to attend or submit written data.
The purpose was to receive input on the level four grievance process
and the performance of the hearing examiners during 1986 to enable
the Education Employees Grievance Board to prepare this BEvaluation

and Report.

1 The Beckley office was opened and staffed in August,

1986; however, due to the inability to find adequate office
space the Wheeling office did not become operational until
January, 1987. Hearings are being held in the Wheeling office
but a secretary has not yet been employed.




I+ will be noted that in addition to the Evaluation made in
this report the Education Employees Grievance Board has made certain
recommendations it believes to be vital to the continued success
of the grievance procedure. These recommendations are mandated
by the experience gained in the previous full yeaf cf operation
and by the introduction of House Bill 2217 and Senate Bill 160,
which transforms the Education Employees Grievance Board into the
Education and State Employees Grievance Board and imposes the same
duties and responsibilities upon the Board relative to state employees
as W.Va. Code, 18-29-1 imposes as to education employees.2 Enactment
of this legislation will bring West Virginia into line with several
other States having a statutory grievance procedufe for most state
and county employees. This Board will then be executing the legisla-
tive intent of providing a procedure to resolve the employment
problems that would arise between nearly 55,000 emplcoyees of the
education system and 35,000 employees of state government and their

respective employers.

2 Similar legislation (HB 1176} was introduced and passed
by the House of Delegates in 1986 and was tablied in the Senate.

The 1987 legislation is very similar to W.Va. Code,
18-29-1 et seq., and permits state employees and agencies
to appeal from the decisionsof the Civil Service Commission
to a hearing examiner at level four in the same manner education
employees/employers are permitted to appeal. The comments
relative to HB 2217 and SB 160 would be rendered irrelevant,
however, by passage of SB 181 or HB 2269, part of the Executive
legislative package providing for employment of hearing examiners
by the Civil Service Commission.
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EVALUATTON

In 1986, 377 grievances were received by the Education Employees
Grievance Board and disposition was made of 194: 150 by written
decisions and 44 by remands and dismissals. The breakdown by

office 1s as follows:

No. of decisions No. of level four hearings
Charleston 60 57
Elkins 56 45
Beckley 23 23
Wheeling 11 8

A synopsesof grievance outcomes reveals Lhat:

50 grievances were granted
86 grievances were denied

14 grievances were granted in part and denied in part3

3 Of the 150 decisions 45 were appealed to circuit courts;
two were reversed and one was remanded to the hearing examiner.
One of the reversals isg being appealed to the Supreme Court
of Appeals by the grievant.

Forty three counties participated in the level four
grievance process and the most active county was Kanawha with
thirty decisions; eighty four of the decisions were from counties
in close proximity to Kanawha.




There were 155 grievances pending at level four as of December
31, 1986 and an average of 30 grievances were received each month.
The average case load per hearing examiner is 40 grieyances and
an average of twelve evidentiary hearings are scheduled by the
hearing examiners each month; however, an average of six are actually
held due to continuances reguested by the grievant or school board.4
Based upon the comments and criticisms at the open hearing
and from other sources the Board is pleased to report a general
satisfaction with the level four grievance procedure in 1986.
As could be expected, the common complaint of grievants and their
representatives was a reluctance of the Education Employees Grievance
Board to assume more responsibility in the administration of school
affairs and the converse complaint of school administrators that.
the Education Employees Grievance Board was encroaching upon and
assuming authority pecularily within the province of school
authorities. However, for varied reasons, both parties to the
procedure perceive it as a vast improvement over the previous
grievance procedure and are especially pleased with the objectivity

and consistency of the decisions. The common complaint is the

4 FFor obvious reasons suspensions and dismissals are
given priority on the hearing docket and disposition.

In addition to the evidentiary hearings and case work
involved in the disposition of a grievance, it appears that
a hearing examiner can issue an average of 5.5 decisions per
month and continue to maintain the level of professionalism
established by the Board. A large number of the grievances
are submitted upon the record of the level two or level three
hearing eliminating the need for an evidentiary hearing at
level four; other grievances are submitted on the record and
oral argument, etc.




time inveolved in the overall grievance process and especially in
the time required to cbtain the level four written decision, which
will be treated in the recommendations that follow.

Similarly, the participants in the level four grievance procedure
are generally satisfied with the performance of the hearing examiners
except as to the number of decisions rendered and the time involved
therein. Admittedly, the addition of two hearing examiners did
not result in a proporticonate increase in productivity but this

deficiency will also be treated in the ensuing recommendations.5

> With the exception of the Wheeling office, which hasg
not yet employed a secretary, each of the offices 1s staffed
by a hearing examiner and a secretary._  However, the majority
of the secretarial time is spent cn preparation of transcripts
for appeals to the circuit courts and inadequate time is avail-
able for the decision process.

The satellite offices are not equipped with any legal
reference material except the West Virginia Ccde and the West
Virginia Reports; the Charleston office has the last hundred
volumes of Southeastern Reporter.




RECOMMENDAT 10NS

The existing structure, composition and process of selection
of board members should bhe preserved in order to ensure the
maintenance of the integrity, continuity and consistency of the
operation of the level four grievance procedure. However, because
of the increasing responsibilities and demands upon board members
it is essential that the position of Director be established either
by legislation or board order. The director should serve at the
will and pleasure of the board and would be charged with the respon-
sibility of the management of the agency and the execution of the
directives of the Beard. This position would, of course, be a
full time pogition and require a minimum annual salary of $45,000.6
Due to existing budget constraints and other administrative
considerations the Board intends to close the three satellite offices
located in Elking, Wheeling and Beckley and return the hearing
examiners to the central office in Charleston. This can be
accomplished either by legislative amendment and/or board action.
More specifically, W.vVa. Code, 18-29%-5 provides that the Education
Employees Grievance Board employ hearing examiners who reside in
different regional educational service agency (RESA) areas until
the number of hearing examiners exceeds the number of such areas,

{8), at which time two hearing examiners may be from the same RESA

6 The Board created the position of chief hearing examiner
in 1986 but the contemplated director position would, of
necessity, relieve the director of most, if not all, hearing
and decision writing duties. This conclusion is based upon
the increased amount of administrative and supervisory functions
required of the chief hearing examiner under existing circum-—
stances.
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area. After one full year of operation 1t has become apparent
that the number of hearing examiners should be increased to six
(6) and the statutory requirement that hearing examiners reside
in the RESA areas eliminated. Returning the hearing examiners

to a central location would maximize efficiency and productivity
while reducing the duplicity of the operational costs such as rent,
support services, reference libraries, copy egquipment, etc. This
central office concept would also permit the random selection of
hearing examiners and would enable the director to assign case
loads according to the peculiar nature of the grievance(s) and/or
the expertise of the individual hearing examiners.

Under this system parties to the grievance procedure would
be given the option of haﬁing their evidentiary hearing conducted
in Charleston or requesting that the hearing examinery travel to
the county of origin. The amount of time involved in travel will
more than be offset by the increased efficiency and productivity
realized by a single secretarial pool expediting the drafting and
preparation of decisions and the obvious benefits derived from

group effort.7

7 Experience has shown that many, if not a majority,
of the grievants prefer to have the evidentiary hearing conducted
at a site other than the county of origin. The representative
organizations appear also bto favor the centralization concept
for most of the reasons set out in this Report.

It is to be noted that HB 2217 does not have a residency
requirement similar to W.Va. Code, 18-29-5and it is anticipated
that the two hearing examiners added by HB 2217 will be stationed
in Charleston.




Finally, it is also essential that the salary rangé for hearing
examiners be increased to enable the Board to attract qualified
and competent lawyers of proven ability. Our recruiting experience
has clearly demonstrated that the majority of experienced lawyers
interviewed in the last round of interviews would not consider
these positions on any basis other than a part time basis for the ]
salary involved; others would not consider the areas selected by
the Board for location of the satellite offices.8 This inadeguacy
seriously handicapped the Board in recruitment efforts and is a
disincentive to the retention of the dedicated lawyers presently

carryving the burden of the day to day operaticns.

8 The Education Employees Grilevance Beard hearing examiners
should continue to be full time and serve at the will and
pleasure of the Board. The Board should have the discretion
of increasing the salaries of these hearing examiners to
£35,000.00 annually and, for obvious reascons, they should
be excluded from the provisions of HB 2217and SB 160.



CONCLUSICN

During 1986 notable progress was made in fulfilling the objective
of Governor Moore and the Legislature in the creation of a viable
education employees grievance procedure. A body of decisional
education law 1is developing and being uti}ized increasingly to
resolve grievances at the lower levels of school administration.

The Clrcuit Courts have been relieved of the necessity of evidentiary
hearings in hundreds of cases and are now functioning as appellate
tribunals in the grievance procedure. For most part and with its
shortcomings, the level four grievance prccedure has come of age

and earned the recognition it has received in 1986.

It is imperative, however, that the recommendations contained
in this Report be given very careful consideration for they were
made only after a full year of experience and serious deliberation.
In our considered opinion it is essential to the continued successful

operation of this Beoard that they be initiated.
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APPENDIX A
FY 1986-87 APPROPRIATION REQUEST
SPENDING UNIT ACCOUNT SUMMARY ’ Cy-
Education Employees Grievance Board 5015-05
Spend:ng Umil . Agoiept 3124 Srate Account Number . Appropratea Fsaeral Acequnt Numbar
FY 1384.85 FY $985-86 Leg FY 1985.86 Budgelad )} | FY 1986-37 Currant Level Request Aecom merdation
Agctual State T gest State Srate Faderal Girer Total State Fegerat Other i Tarat Faderal State
lamaoer of Pos.lons 6 6 12 i 12
FESSONAL SERVICES 50,081 50,081 208,750 208,750
Numter of Pas.tans ¢ . 2 2
ANNUAL INCREMENT 720 . 720
TOTAL PERSONAL SERVICES | 50,081 50,08l | 209,470 209,470 !

CURREMT EXPENSES

TO-Cu Ser Fug Emp lny 4 Ret “ess |

11-Setiar Secunty Matzning I :
12-Pub Emp 'ns Premium I

13-Other Hzaitn insyrance
14 -viarxsrs’ Compensalion 209 200 1,000 1,000
15-Unema Comp i
15-Pen % Parm. Cant

20-0lhce, Post. & Fri Exp 5,000 5,000 12,500 12,500
21 -Printing & Binding 1,500 1,500 3,500 3,500 ¢
F 2 Fartat Expenses iBuiding} 8,000 8,000 28,500 28,500
23-Unhiras

F4 Telzphone & Telegraoh 6,000 6,000 14,500 14,500
25h-Contracyal & Professional 1,752 1,752 10,000 10,000
26 Travel 2,000 . 2,000 15,000 15,000
27-185D i

30-RBental iMachine & Misc.) 3,200 3,200 4,000 4,000 i

I -assaoiaven Duss r
32 -Fire. Aua. Song. % Qth, tns
33-Food Procucts
34-Cloth. & Househatd Sup.
35-Acvertising 200 200 250 250
A6-Vehicle Expensa N

37 -Research. £d.. & Med.
3B-Maintanance Contracts ~(- e 300 204
39 -Manufacluning Supplies
40 -Merchandise for Reszle
4 1-Sgeurty Sernce

4 2 -Hospualiy

43-Eq. Traiming {Supends)
44 -pPegmotional

A5 Farm Expense

warz




Lducat_i.ciri Employees Grievance Board

Spending Ut

FY 1986-87 APPROPRIATION REQUEST

"SPENDING UNIT ACCOUNT SUMMARY

{CONTINUED)
6015-05

Agoropratéd Stala Account Number

Paga _-3 .

Agproprraied Faderal Account Number

FY 1984-85
Agtual Slate

FY 1985-86 Leg.
Digest Stare

FY 1385-86 Budgeted

FY 1986-87 Currant Lavel Aequest

Aecommeandanon

State

Fedaral Qther Taral Staty

Faderal

Other

Toral

Fedaral

State

B-Subsistence

7-Bzbt Sernice

8-Dscharga & Parole Allgw

9-Misc. Repait & Altaragons

O-Recreanonal Supphes

T-Miscellansous

3,000

2,000

TOTAL CURRENT EXPENSES
EPAIRS & ALTERATIONS
O-Labar {Cantractuai)

Hi

I -Gthoe Equipment Repairs

2-Aasren & Ed_Enwp Rapry

3-Fsena Equin. Furn & Comm

4 -3iag Reparrs & Altaratons

G-vericte Resars

G-Ground Imoravements

7-Farm 3 Const Squip Rep

B-Dthar Reparns & At

TOTAL 3EPARS & ALTERATIONS
MENT

cp & Commur.zangn

e
i 20,087

2

o
T-
3T

ot =

zarch & Zausatonal

3-rigusehoia Equip & Furn,

4-3ulging
S-vamicies

8 -_vestock, Farm. Const,

7 -Backs

—0—

~0-~ 6,600

6,600

B -Other Eguipment

TQTAL EQUIPMENT

20,067

20,067 30,579

36,570

GACSS TOTAL #18

2 100,000

106,000 {388 §§

100,000

100,000

; RERRE
100,000 | 331,090

]

331,099

unclassified

Percent Chargs fiom FY 85.36 tor Fadaral and Stare Furas

AREY-24




£Y 1986-87 APPROPRIATION REQUEST

L - DIVISION FINANCIAL SUMMARY Paget_
E@ucation Employees Grievance Board __. _ 6015-0% Central Office (Chas.}
Spanding Umt Agoropnated Siate Acccunt Number Apprapnated Federal Account Number Dwasion
FY 1985-85 Lagistatve Digest FY 1985-86 Budgetaa Y 1986-37 Current Laval Requast Racammandation
State Federal State Federal - Otrer Taral Stata Federal Other Tatal Fadaral State

Mumber af Fosions 5 a8 a &
PERSGNAL SERVICES 32,581 32,581 75,2580 75,250
Numtar of Positions - ~ (e 2 2
ANNUAL INCREMENT | -~ — (= 128 720

TOTAL PERSONALSEAVICEY o 32,581
CiJRRENT EXPENSES

Workers Compensation 128 128 394 394

Otner Employee Benehis

Dltize Sipenses 4,000 4,000 6,000 6,000

Fentar 13tg ) . 5,000 5,000 10,500 10,500

Jtrites

Talephone & Talagraph 4,000 4.000 7,000 7,000

Contractuai & Pralessional 1,052 1,052 6,000 [ 6. 000

Travel 1,560 1,500 7.08¢0 7,000

155D .

Cirer Cutreat Expengas 4,400 4,400 8,425 g2.4%¢8
TOTAL CURRENT EXPENSES 20,080 20,0848 45,319 45,319
REP2RS & ALTEAATICNS i
SCPMENT 9,782.50 9,782,549 3,050 : 5,050
GROSS TOTAL 62,443, 5 62,443.5
LESS. REAPPRGPAIATIONS
WET TOTAL 100,000 | £2,443.50 62.443,90L26,33%

unclassified =

Percent Change from FY 85-84 lor Faderal ara State Fungs

R a7.3




FY 1986-87 APPROPRIATION REQUEST

DIVISION FINANCIAL SUMMARY : a.m"r’_
. Elking
Education Employees Grievance Board 6015-~05 dearing Examiner
Spengmg Unit Aporacrated Slata Accaunt Numbar Apoenpr 1ed Fagerat ACcount Number Sasan
FY 19B5.86 Lagis'ative Digest FY 1535-86 Budgated R FY 1887-87 Current Lavel Aegquest Recemmendangn
State Federal Siate Federal Gihar Favai 3rate Faderal Otrer i Taral Faderal Srate
Nomrer of Pasiions 1 1 2 ! 2
PEASOMAL SERVICES : 17,500 17,500 44,500 44,500
Nusrbar af Positiong —— =-0- o =0~
LMNUAL INCAEMENT | ~0= - —m -0
TOTALPERSONAL STAVICE [ [ 17,50
CURRENT EXPENSES
“Morkars Compensation ] 72 72 202, 202, |
Sirar Empioyeqe Banehis H ) T
Cit:ca Expanses | 2,580 2,500 1.35Q0 1.500
Aanig iGllg ! 3,000 3.000 6,000 . i 5,000
[P N | H
re & Talegrapn : 2,000 2,000 1,500 1,300 |
Contractual & Praiessional © 700 700 1,400 1.400 !
Traval 500 500 3,000 3,000
530 !
!
Jrnar Current Expenses 1.000 1,000 373 315
TTAL CURRENT EXPENSES i 9,772 2,772 13.9%7 13,9377
BEIASS & ALTERATIONS | -
IO EMENT i 10,284.50 10,284.5 1,850 1,850
¥
Y
GROSS TOTAL 37,556.50 37,556.5
LESS. AEAPPROPRIATIONS
NET TOTAL | [ 37.556.50 37,556.50 60,127 : : 50,127
Parcent Changa from FY 85.86 for Faceral and State Funay :
ARBT-3




Education Employees Grievance Board

Spending Unit

- 6015-05 -

. Appropriated State Account Numbar

FY 1986.—8.7‘APPFIOPRIATION REQUEST
DIVISION FINANCIAL SUMMARY

Appropaated Fadaral Account Numbar

Hearing Examiner

. Page i

Duvisign

FY 1385-8€ Legisiative Digast Fr 1985-38 Budgetaa FY 1986.87 Current Lavel Request Aecommandanan
State Federal Srate Federal Qthar Tatal State Fadaral Gther Total Faderal Siate
Nurmbier of Posilions : 2 2
PERSONAL SERAVICES 44,500 44,500
Numger of Pasians o -0~
ANNUAL INCREMENT e -0-
TOTALPERSGNALSERVICEY 44,500 44,590
CURRENT EXPENSES
Warkers' Compensahon 202 202
Othar Ernpigyes Benefits
Otfice Expensas 2,300 2,500
Rental tBldg.} 6,000 6,000
Uthiies
Telagtone & Telegraph 3,000 3,000
Centraciial & Prolessicnal 1,300 1,300
Travei 2,500 2,500
1§50 .
Other Current Excanses 375 375
TOTAL CUARENT EAPENSES 15,877 15,877
AZPAIRS & ALTERATIONS
RQUIFMENT 11,935 11,935
GROSS TOTAL
LESS. AFAPPAQPRIATIONS
NET TOTAL £.72,312 f 72,312

Petcanl Changs tram FY 85.86 for Federal gnd Stare Funds

ARA7.1
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Bducation Employees Grievance Board

6015-05

-

FY 1986-87 APPROPRIATION REQUEST
DIVISION FINANCIAL SUMMARY

Spanding Unig

Agoroorrated Sfate Accaunt Numbar

Aporognated Fecerat Account Numoer

Hearing Examiner
Diigen

FY | 385-86 Leg:islatve Digest FY 1385-86 Budgetea FY 1986-87 Current Level Requedy Aecammentaian
State Fadaral State Fedearal Qther Total Siate Federal Qther Tatal Federal State
Number of Posiians 2 2
PERSONAL SERVICES 44,500 44,5080
Humber af Positions i ~0-
ANNUAL INCREMENT hod.t A ~0=-
TGTAL PERSONAL SEAVICES
CURRENT EXPENSES
Workars' Compensation 202 2G2
Gther Emplayee Benetits - .
DHwce Expenses 2.500 2,500
it Bing) 6,000 6,000
Litnes
Tzizpnare & Talagraph 3.000 3,000
Conrraciual & Professional 1,380 1,340
Trave 2,500 2,500
)
Dtrgr Currant Sxpenses 3715 375
TOTAL CURPENT GAPENSES 15,877 15,877
RCRAIFS L ALTERATIONS
ESLPMENT 11,935 L1l.935 i
GROSS TOTAL ,
LESS REAPPROPRIATIONS
MET THTAL i 72,312 ! ! | 72,312 | j

Parcant Charnga irgm FY 85-86 far Fedara 3nd State Funds

AdB1.]




