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D E C I S I O N
Pam Daniel, Grievant, filed this grievance against her employer, Raleigh County Board of Education ("Board"), Respondent, protesting the method and process used to fill a buyer position with the Board.  The original grievance was filed on March 28, 2019, and the grievance statement provides: 

Grievant has applied for a vacancy posted by Respondent under the classification title of “buyer,” as defined by W.Va. Code §18A-4-8(i)(17). Upon information and belief, no applicants for the vacancy currently hold or have previously held the classification title of “buyer.” Respondent has failed to utilize a competency test made available by the state board to provide a uniform means of determining whether the applicants who do not hold the classification title of “buyer” are qualified to fill the vacancy, all in violation of W.Va. Code §§18A-4-8e and 18A-4-8b. Upon information and belief, Respondent has “made up” its own test to administer to the applicants, all without the approval of the state board, in violation of W.Va. Code §18A-4-8e.

For relief: 
Grievant requests that Respondent be required to administer a competency test developed and made available by the state board, in order to provide a uniform means by which the qualifications of the applicants may be determined.  

A level one conference was held on April 9, 2019, and a decision denying the grievance was issued on the same date.  Grievant appealed to level two on April 15, 2019.  A mediation session was held on June 5, 2019.  Grievant appealed to level three on June 11, 2019.  A level three hearing was held before the undersigned Administrative Law Judge on October 2, 2019, at the Grievance Board’s Beckley office.  Grievant personally appeared and was represented by counsel, George B. “Trey” Morrone III, Esquire, West Virginia School Service Personnel Association (WVSSPA). Respondent appeared by and through Randy Adkins, Assistant Superintendent, and was represented by counsel, Howard E. Seufer, Jr., Esquire, Bowles Rice, LLP. 
Grievant and Assistant Superintendent Adkins testified at the level three hearing, as did West Virginia Department of Education Program Specialist Sharon Elizabeth Bryant and retired Raleigh County Schools Secretary/Accountant/Buyer Robin Rife.  All the exhibits offered by the parties were admitted without objection by either party.  At the close of the level three hearing, the parties agreed to submit, by November 11, 2019, proposed findings of fact and conclusions of law. Upon motions of the parties, the submission deadline was twice extended, with an ultimate submission deadline of December 18, 2019.  Both parties submitted fact/law proposals, this matter is mature for decision.

Synopsis
Grievant is regularly employed as service personnel and she currently holds the multi-classification title of Secretary III/Accountant III.  Respondent posted a vacancy in the multi-classified position of Secretary III/Accountant III/Buyer as a result of the retirement of the individual performing the duties.  Grievant applied.  There is no state-approved competency test that exists for the classification title of “Buyer”.  Grievant contends that the application and selection process implemented was flawed and that it should be declared null and void.  Grievant contends that Respondent’s actions were arbitrary and capricious.  Respondent contends that, when a state-approved competency test does not exist, it has some discretion.  Respondent argues their actions were permissible, rationale and not in violation of applicable standards. Grievant failed to establish that Respondent acted in an arbitrary or capricious manner in selecting and hiring a candidate for a multi-classification position, or more specifically a “Buyer” classification, for which the West Virginia State Board of Education has not developed a competency test.  This grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant is regularly employed by Respondent and currently holds the multi-classified title of Secretary III/Accountant III.

2. Robin Rife had held the multi-classification title of Secretary III/Accountant III/Buyer for more than a decade, when she retired in December 2018.
3. Following Ms. Rife’s retirement, Respondent posted a vacancy in the multi-classified position of Secretary III/Accountant III/Buyer.
4. For the period of January 14, 2019, through January 23, 2019, Respondent posted notice of vacancy in the multi-classified position of Secretary III/Accountant III/Buyer. G Ex 1  The posting specified that qualified applicants are to demonstrate competency pursuant to a state-approved competency test, G Ex. 1  Thirty-five applicants applied. G Ex. 2
5. Of the many applicants, over a dozen, including Grievant, were then regularly employed by the Board as Secretaries/Accountants and thus were, by law, considered qualified to serve in Secretary and Accountant classifications.
 However, none of the applicants, including the Secretaries/Accountants, had ever held a job in the Buyer classification, and thus none were presumed under W. Va. Code § 18A-4-8e(h) to be qualified to hold a Buyer job. Testimony of Assistant Superintendent Adkins

6. The classification title of “Buyer” means “a person employed to review and write specifications, negotiate purchase bids and recommend purchase agreements for materials and services that meet pre-determined specifications at the lowest available costs.” W. Va. Code § 18A‑4‑8(i)(17)
7. Under W. Va. Code § 18A-4-8e(a), the West Virginia Board of Education is supposed to “develop and make available” competency tests for the classification titles defined in W. Va. Code § 18A-4-8.  According to W. Va. Code § 18A-4-8e(b), the purpose of the competency tests is “to provide county boards uniform means of determining whether school service personnel who do not hold a classification title in a particular category of employment meet the definition of the classification title in another category of employment.” Once an employee passes the competency test of a classification title, “the applicant is fully qualified to fill vacancies in that classification.” W. Va. Code § 18A-4-8e(c)(4)
8. The West Virginia Department of Education has advised county boards of education that there are no State Board of Education exams in some job classifications that have limited statewide employment. For those classifications, the Department’s expressly stated position is that “districts are permitted to use a county-prepared exam to determine an applicant’s qualifications.” Testimony of West Virginia Department of Education Program Specialist Bryant; R Exs 12 and 13 (at page 4 of 6)

9. There is no State Board of Education competency test for the classification of Buyer. Bryant L3 Testimony. Accordingly, in order to determine which of the regular Secretary/Accountant applicants were qualified to hold the Buyer classification title, Respondent administered a Buyer competency test that was developed and used by the Kanawha County Board of Education.  Assistant Superintendent Adkins L3 Testimony 
10. None of the applicants under the January 14-23 posting, including Grievant, passed the Buyer competency test.  Respondent re-posted notice of vacancy in the position of Secretary III/Accountant III/Buyer, this time for the period of March 4 through March 12, 2019.  Adkins L3 Testimony; G Exs 3 and 4 

11. Many applicants under this second posting, including Grievant, were regularly employed by the Board as Secretaries/Accountants. By reason of that status, they were qualified to serve in the classification categories of Secretary and Accountant. However, none of the applicants, including the Secretaries/Accountants, had ever held a job in the Buyer classification.  None of them were presumed under W. Va. Code § 18A-4-8e(h) to be qualified to hold a Buyer job.  Adkins Testimony 

12. Respondent again administered the Buyer competency test used by the Kanawha County Board of Education. 

13. None of the applicants under the March 4-12 posting passed the Buyer competency test. Adkins Testimony; G Ex 6 Thirty-eight applicants applied. G Exs 4 & 5  The posting specified that a qualified applicant is required to demonstrate competency pursuant to a state-approved competency test. G Ex 4
14. Respondent posted for a third time the job of Secretary III/Accountant III/Buyer, this time from April 1 through April 8, 2019.  For the third time, the Board administered the Kanawha County Buyer competency exam. Adkins L3 Testimony; G Exs 7 and 8
15. Three of the applicants, including two Secretaries/Accountants, passed the Buyer exam.  Grievant, however, did not receive a passing grade. Assistant Superintendent Adkins L3 Testimony; G Ex 9
16. The most senior of those who passed the exam declined the job. The second most senior, a Secretary/Accountant, accepted. On April 23, 2019, she was appointed by Respondent to fill the vacancy. Adkins Testimony; G Exs 9, 10 and 11
17. Robin Rife, who retired from her employment with Respondent as a Buyer, testified at the level three hearing.  Ms. Rife had held the multi-classification title of Secretary III/Accountant III/Buyer for more than a decade, when she retired in December 2018. 

18. Ms. Rife was not required to pass a competency test to acquire the classification title of buyer. More than a decade prior to her retirement, Ms. Rife was reclassified from Secretary III/Accountant III to Secretary III/Accountant III/Buyer.

Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2018).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

West Virginia school service personnel are considered for hire under W. VA. CODE § 18A-4-8(b)(1)-(7):

(b) Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies. Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article. If requested by the employee, the county board shall show valid cause why a service person with the most seniority is not promoted or employed in the position for which he or she applies. Qualified applicants shall be considered in the following order:

(1) Regularly employed service personnel who hold a classification title within the classification category of the vacancy;

(2) Service personnel who have held a classification title within the classification category of the vacancy whose employment has been discontinued in accordance with this section;

(3) Regularly employed service personnel who do not hold a classification title within the classification category of vacancy;

(4) Service personnel who have not held a classification title within the classification category of the vacancy and whose employment has been discontinued in accordance with this section;

(5) Substitute service personnel who hold a classification title within the classification category of the vacancy;

(6) Substitute service personnel who do not hold a classification title within the classification category of the vacancy; and

(7) New service personnel.

This case challenges the hiring practices implemented by Respondent to fill a vacancy in the multi-classified position of Secretary III/Accountant III/Buyer following the retirement of Robin Rife in December 2018. Grievant highlights that Respondent’s job posting provided that a state-approved competency test would be administered to determine the qualifications of applicants for the vacancy in the position.  Grievant contends that because the State Board of Education has no competency exam for the classification of Buyer, Respondent was prohibited from administering the test that it did.
  Grievant relies on the provision of W. Va. Code § 18A-4-8e(e) stating that “County boards may not use a competency test other than the test authorized by this section.”  
Respondent persuasively counters Grievant’s allegation in highlighting that the West Virginia Department of Education has advised county boards of education that there are no State Board of Education exams in some job classifications that have limited statewide employment. For those classifications, the Department’s expressly stated position is that “districts are permitted to use a county-prepared exam to determine an applicant’s qualifications.” Testimony of West Virginia Department of Education Program Specialist Bryant; R Exs 12 and 13 (at page 4 of 6).  Further, this Grievance Board has recognized that “‘[W]hen, as with the classification at hand, no state competency test exists for a classification, West Virginia Code § 18A-4-8e is not applicable.  Absent a state competency test, a county board of education may develop its own competency test, so long as it is applied to everyone. Hayhurst v. Harrison County Bd. of Educ., Docket No. 94-17-1113 (June 8, 1995).” Vance v. Jefferson County Bd. of Educ., Docket No. 2010-0648-CONS (July 28, 2010). 
In Lewis v. Putnam County Bd. of Educ., Docket No. 92-40-086 (June 29, 1992), this Grievance Board explained, in Conclusions of Law 2 through 4:

2.  While a county board of education must, under Code §18A-4-8e, use the competency tests referred to thereby once they are available by the state board of education, a county board of education has no duty under that provision until competency tests are available from the state board of education. 

3.  Respondent did not violate Code §18A-4-8e in utilizing its own competency test in heating and air conditioning prior to when a competency test developed by the state board was available.

4.  “It is appropriate for a county board of education to require its employees to successfully complete an examination or demonstrate relevant prowess in some other reasonable fashion in order to attain privileges to an employment classification title.” [citations omitted]

The State Board of Education is responsible for developing and making available competency tests for all of the classification titles defined in WEST VIRGINIA CODE § 18A-4-8. It is factually relevant that there is no state-approved competency test for a Buyer classification.  Accordingly, Respondent administered a Buyer competency test that was developed and used by the Kanawha County Board of Education.  This is not unreasonable nor arbitrary.  Grievant infers the test administered ineffectively evaluates the skill set of a Buyer.
 This is thought provoking but not a decisive allegation.  
Grievant proved by a preponderance of the evidence that Respondent has on occasion filled vacancies in classification titles where no state-approved competency test exists by reclassification and without creating and administering its own competency test.  On one occasion at an unspecified time in the past, Respondent filled a vacancy in a classification category, Crew Leader,
 with a service employee who had never served in the classification of the vacancy.  Even though there was no State Board of Education competency test, Respondent did not exercise its discretion to administer a local competency test.  Instead, Respondent’s most senior Welder became the Welder Crew Leader, a position that still required him to weld and for which he was suited by reason of his welding experience.  Respondent offered a reasonable basis for administering a local test for Buyer, but not for Crew Leader position.  Respondent maintains there exists distinctive contrast in the situations.  A Buyer performs substantial duties and responsibilities different from those of Secretaries and Accountants – duties for which experience as a Secretary or Accountant does not prepare an applicant. Testimony of Assistant Superintendent Adkins; Testimony of Robin Rife.  Respondent’s explanation for giving a test in one instance but not the other was based upon differences in the duties of the multiple (classifications) jobs.  Respondent’s reasoning was not challenged or contradicted by Grievant’s evidence.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer and promotion of school personnel so long as that discretion is exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious."   Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E. 2d 58 (1986).
Grievant proved by a preponderance of the evidence that Respondent has on occasion filled vacancies in classification titles where no state-approved competency test exists by reclassification and without creating and administering its own competency test. Grievant’s point is not lost to this ALJ, but the undersigned is not persuaded that Respondent has abused its discretion in the fact pattern of this matter.  Grievant did not establish Respondent was obligated to fill the instant job opening by appointment, void of competency testing.  Respondent is not obligated to only one course of action in unconventional situations.  Respondent handled both situation in a rational manner.  
“‘Personnel actions of a county board of education which are not encompassed by statute are reviewed against the ‘arbitrary and capricious’ standard . . . .’ Cornell v. Putnam County Bd. of Educ., Docket No. 03-40-111 (June 26, 2003); Wellman v. Mercer County Bd. of Educ., Docket No. 95-27-327 (Nov. 30, 1995).” Carr v. Tucker County Bd. of Educ., Docket No. 06-47-376 (May 7, 2007).  Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

Grievant failed to prove by a preponderance of the evidence that Respondent acted in an arbitrary and capricious manner in selecting the successful candidate for the position in discussion, rather than Grievant. 
The following conclusions of law are appropriate in this matter:

Conclusions of Law

1. Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2018).   The burden of proof in a non-disciplinary matters rests with the Grievant.  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof. Id. 

2. “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. Pt. 3, Dillon v. Wyoming County Bd. Of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).

3. “Competency tests are used to determine the qualification of new applicants seeking initial employment in a particular classification title as either a regular or substitute employee.” W. Va. Code § 18A-4-8e(g).  The subject matter of each competency test is commensurate with the requirements of the definitions of the classification titles as provided in section eight of this article. The subject matter of each competency test is designed in such a manner that achieving a passing grade does not require knowledge and skill in excess of the requirements of the definitions of the classification titles. Achieving a passing score conclusively demonstrates the qualification of an applicant for a classification title. W. Va. Code § 18A-4-8e(c)(3).

4. “‘[W]hen, as with the classification at hand, no state competency test exists for a classification, West Virginia Code § 18A-4-8e is not applicable. Absent a state competency test, a county board of education may develop its own competency test, so long as it is applied to everyone.’ Hayhurst v. Harrison County Bd. of Educ., Docket No. 94-17-1113 (June 8, 1995).” Vance v. Jefferson County Bd. of Educ., Docket No. 2010-0648-CONS (July 28, 2010).

5. “Absent a state competency test for a particular service employee classification, a county board may develop its own competency test, so long as it is applied to everyone.” Bright v. Marion County Bd. of Educ., Docket No. 2018-0449-MrnED (Aug. 24, 2018). 

6. Grievant failed to prove by a preponderance of the evidence that Respondent acted in an arbitrary and capricious manner in selecting the successful candidate for the position in discussion. 
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2018).
Date:  February 4, 2020


_____________________________

 Landon R. Brown

 Administrative Law Judge
� West Virginia Code § 18A-4-8e(h) provides that once an employee holds or has held a classification title in a category of employment, that employee is considered qualified for the classification title.


� No state-approved competency test exists for the classification title of buyer. Respondent created its own competency test and established the passing score to require applicants to demonstrate competency for the classification title of buyer.  Initially, no applicant achieved the passing score established by Respondent. Respondent posted the vacancy in the multi-classified position a second time and a third time.  See Findings of Fact supra.


� Robin Rife, who retired from her employment with the Board as a Buyer, testified that she took the Kanawha County Buyer exam in connection with the Board’s administration of the test to applicants for the Secretary III/Accountant III/Buyer vacancy at issue in this case.  Ms. Rife characterized the exam as one that “didn’t test anything I would have known as a Secretary/Accountant.”  Without citing particulars, Ms. Rife opined that she doesn’t think she could have passed the test.  However, she also testified that her former supervisor told her that she “did okay” on the Buyer test.  Rife L3 Testimony


�“Crew Leader” is described in West Virginia Code § 18A-4-8(i)(29) as “a person employed to organize the work for a crew of maintenance employees to carry out assigned projects.”
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