THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
CHESTER A. SPRANKLE,


Grievant,
v.







Docket No. 2019-1442-CONS
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/
BUREAU FOR CHILDREN AND FAMILIES,


Respondent.
DECISION
 
Grievant, Chester Sprankle, is employed by Respondent, Department of Health and Human Resources/Bureau of Children and Families (DHHR).  Grievant filed multiple grievances against Respondent which were consolidated under the current action.  All but one of the consolidated claims have been resolved leaving only the claim filed originally on May 30, 2019, under docket number 2019-1685-DHHR, to be addressed, which states, “Non posting and non-selection of CPS Supervisor Position” and requests “[t]o be made whole in every way including selection as CPS Supervisor.”  A separate grievance was also filed on September 12, 2019, under docket number 2020-0327-DHHR, which states, “Grievant has not received pay adjustment according to [Standard Operating Procedure]” and requests “[t]o be made whole, have grievant receive pay adjustment according to SOP & back dated to date of implementation of SOP, August 1, 2019.”  Grievant later amended the effective date to April 22, 2019.


A level one hearing was held on docket number 2019-1442-CONS on October 28, 2019, and a decision denying the grievance was issued on November 19, 2019.  Grievant appealed to level two by email of the same date.  A level one hearing was held on docket number 2020-0327-DHHR on October 7, 2019, and a decision denying the grievance was issued on October 25, 2019.  Grievant appealed to level two on October 28, 2019.  Separate level two mediations on the grievances were held on May 18, 2020.  Grievant appealed to level three of the grievance process in both grievances on June 1, 2020.  A level three hearing was held on September 28, 2020, before the undersigned via an online platform.  Grievant appeared and was self-represented.  Respondent appeared by Melanie Urquhart, Director of Social Services, and was represented by Steven R. Compton, Deputy Attorney General.  Grievant and Respondent submitted Proposed Findings of Fact and Conclusions of Law.  This matter became mature for decision on November 4, 2020.
Synopsis


Grievant is a Child Protective Services (CPS) Worker assigned to the CPS Crisis Team.  Members of the team are sent to various areas of the state to assist with backlogs in CPS investigations.  Grievant’s office is in the Berkeley County DHHR.  Standard Operating Procedure allows for a 10% salary increase for CPS staff in areas experiencing a CPS staffing crisis.  Grievant contends he should receive the increase because Berkeley County is experiencing a staffing shortage of CPS workers. Respondent considers Charleston to be the home office for Crisis Team members but allows them to work in a DHHR facility close to home.  In a separate grievance, Grievant claims he missed out on applying for a CPS Supervisor position when Respondent posted the vacancy online rather than in the building as required by State code.  The Division of Personnel’s Administrative Rule treats online postings as complying with code.  Grievant did not prove that Respondent violated any law, rule, or policy in only posting the job vacancy online or in failing to provide him with a 10% salary increase.  Accordingly, this grievance is DENIED.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance: 
Findings of Fact
1. Grievant has been employed by Respondent, Department of Health and Human Resources/Bureau for Children and Families (DHHR/BCF), as a Child Protective Services (CPS) Worker since March 17, 2011. 
2. Grievant was employed at DHHR’s Berkeley County office until November 2014.
3. In November 2014, Grievant took an assignment with BCF’s Crisis Team North.

4. The job posting stated that the position was with the Region III CPS crisis unit, which encompasses 15 counties including Berkeley County. (Grievant’s Exhibit 22)
5. Crisis Team members are CPS workers who live throughout the state and are sent to various counties in the state to assist with backlogs in CPS investigations.

6. Crisis Team members, including Grievant, received a 20% salary adjustment when assigned to their Crisis Teams.  This increase was meant to help compensate for their travel throughout the state rather than for a particular office location.
7. Crisis Team members, such as Grievant, are not assigned to any county office but are considered employees of the BCF Office of the Commissioner located in Charleston.

8. As a convenience, Crisis Team members are provided office space in local DHHR offices near their homes when not working backlogs in other counties.  (Testimony of Melanie Urquhart, Director of Social Service)
9. Crisis Team members also receive clerical help from the local DHHR office near their homes to complete various forms and obtain vehicles and cell phones. 

10. Grievant was provided space at the Berkeley County DHHR office but was not considered to be a staff member of the office. (Grievant’s Exhibit 19) 
11. On August 1, 2019, the Standard Operating Procedure (SOP) for the CPS Crisis Response was revised to allow for a 10% salary increase for CPS staff, stating, “Districts experiencing a CPS staffing crisis should seek permission to offer a 10% salary increase for new staff and implement salary adjustments for existing CPS staff.”  (Respondent’s Exhibit 1)
12. The SOP defines a “CPS staffing crisis” as a “staffing vacancy level of 25% or greater.” (Respondent’s Exhibit 1)
13. There has been a CPS worker staffing shortage in Berkeley County. (Level one testimony of Ms. Urquhart)
14. CPS staff in the Berkeley County office received a salary adjustment of 5% in conjunction with a court order but not in conjunction with the SOP. (Ms. Urquhart’s testimony)
15. There is no evidence that the DHHR office in Berkeley County requested or received a salary increase pursuant to the SOP.

16. No evidence was presented that any Crisis Team member has received a salary increase pursuant to the SOP.

17. Crisis Team members have office space in the DHHR office closest to their home for their convenience, and are compensated for travel using this office as the starting and end point of their trips, but are not considered staff members of the county their office is located. (Testimony of Kelly White, Grievant’s supervisor)
18. Susan Cosenza is the Secretary to the Community Services’ Manager in the Berkeley County DHHR office. (Ms. Cosenza’s testimony)

19. Ms. Cosenza rents Grievant’s work vehicle for him.  Grievant leaves the vehicle keys in the Berkeley County office and submits his monthly vehicle report to Ms. Cosenza. (Ms. Cosenza’s Testimony)

20. Grievant’s personnel file is maintained in the Berkeley County office. (Ms. Cosenza’s testimony)
21. Grievant submitted his certificate of completion to Ms. Cosenza in order to have his P-Card updated to the One Card. 

22. Grievant did not receive a fuel card because the Berkeley County office did not want one issued to him. 

23. Ms. Cosenza signs the monthly vehicle rental memorandum necessary for Grievant to receive meal reimbursements.

24. Various forms Grievant submits, including the teleworker form, holiday forms, request for overtime form, Black Board document, and Travel Expense Account Settlement form, all list the Martinsburg office in Berkeley County as the home office.  Grievant does not have the ability to change his home office on these forms.  They have never been rejected due to listing the incorrect home office. (Ms. White’s testimony) 

25. As a member of the Crisis Team, Grievant is not considered a member of Berkeley County Staff. (Grievant’s Exhibit 19)

26. Around May 2019, Grievant discovered that another employee had been promoted to a CPS Supervisor position in Berkeley County.

27. Grievant did not apply for the position because he did not see it physically posted in the Berkeley County DHHR building. (Grievant’s testimony)
28. Job vacancy announcements were previously printed out and posted in high traffic areas of the Berkeley County DHHR building.  This practice was changed several years ago so that jobs are only posted electronically. (Testimony of Kathryn Bradley, Community Services Manager)
29. DHHR posted the CPS Supervisor position electronically under “Employment Opportunities” on the website for the Division of Personnel (DOP) for a period of ten calendar days prior to the selection and announcement of the successful candidate for the job.

30. The DOP Policy entitled “Posting of Job Openings” provides, “All job openings will be posted throughout the agency where the vacancy is located for ten (10) calendar days prior to the selection and announcement of the successful candidate for the position.” DOP Pol. No. DOP-P11, III.B.  The policy further states, “Posting of job openings using electronic or other communications media shall satisfy the requirement to post a notice …” Id., § III.B.2.
31. Employees within the Berkeley County office have access to all job postings on their work computers located within the physical building as well as on any devices connected to the internet, including areas outside of the physical buildings such as employee homes.
32. Grievant does not work in the Berkeley County office on a daily basis and can be stationed at other locations within the state for varying lengths of time.  
33. Grievant is provided a state issued laptop and has access to the job posting at any time he connects to the internet.
Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2018).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993), aff’d, Pleasants Cnty. Cir. Ct. Civil Action No. 93-APC-1 (Dec. 2, 1994).  Where the evidence equally supports both sides, the burden has not been met. Id. 
Grievant has two unrelated grievances under consideration.  The first alleges that Grievant has not received the 10% pay adjustment allowed under the Standard Operating Procedure (SOP) and requests that it be applied retroactively to April 22, 2019.  The SOP states that “Districts experiencing a CPS staffing crisis should seek permission to offer a 10% salary increase for new staff and implement salary adjustments for existing CPS staff.”  The SOP defines a “CPS staffing crisis” as “a staffing vacancy level of 25% or greater.”  Counties are not required to request the 10% salary adjustment. 

Grievant claims he is entitled to the 10% adjustment because he works in the Berkeley County office and there is a CPS staffing crisis there.  The only evidence of a salary increase was of the 5% increase provided to employees at Berkeley County DHHR pursuant to a court order.  Neither party provided details or a copy of that order.  Grievant did not provide any evidence that Berkeley County requested or received a salary increase pursuant to the SOP allowing for a 10% salary increase.  Grievant’s request for an increase must fail on this fact alone.  

Nevertheless, even if Berkeley County had implemented a salary adjustment for staff pursuant to this SOP, Grievant would still not be eligible for the increase.  Grievant’s job classification is as a member of Crisis Team North.  CPS Crisis Team members are CPS workers who live throughout the state and are sent to various counties to assist with backlogs in CPS investigations.  Crisis Team members, such as Grievant, are not assigned to any particular county office and are considered employees of the BCF Office of the Commissioner, located in Charleston.

Grievant claims he is an employee of the Berkeley County office and provided copies of documents such as a car rental agreement, a travel reimbursement request, and information regarding his State issued cell phone, which could indicate that Grievant is assigned to the Berkeley County office.  The record shows that, as a convenience to employees, Crisis Team members are provided office space in DHHR offices near their homes.  They also receive clerical help from their county office staff to complete various forms and to obtain vehicles, laptops, and cell phones.  Arrangements like these are common throughout state government.  If this practice was not allowed, crisis team members would have to either relocate to Charleston or drive considerable distances to obtain vehicles or receive clerical help.  That would be burdensome for these employees and an inefficient use of State resources.  
Grievant spends a significant portion of his work time outside of Berkeley County, assisting other counties with their backlog of cases.  The purpose of the SOP was to help recruit and retain employees in counties with staffing problems.  Further, providing a 10% increase to Grievant solely because he has office space in Berkeley County would create an inequity with other Crisis Team members, as well as CPS workers who work in Berkeley County.  Members of the Crisis Teams, including Grievant, received a 20% salary adjustment when they were assigned to their Crisis Teams.  This salary increase was provided to help compensate them for their regular travel throughout the state.  Giving Grievant a 10% increase on top of the 20% would be unfair to other Crisis Team members working alongside Grievant.  Likewise, Grievant would be unfairly receiving the 10% additional salary meant to benefit recruitment for Berkeley County even though he spends a significant portion of his time in other counties and is not considered a member of Berkeley County staff.  
As for his other grievance, Grievant claims that he did not apply for the CPS Supervisor position because it was not physically posted at the Berkeley County DHHR office.  He therefore requests that he be awarded the CPS Supervisor position.  In support thereof he cites West Virginia Code § 29-6-24(a), which states in relevant part:

Whenever a job opening occurs within the classified service, the appointing authority shall, in addition to any other requirement of law or regulation for the posting of job opening notices, at least ten days before making an appointment to fill the job opening, post a notice within the building or facility where the duties of the job will be performed throughout the agency.
Respondent argues that it properly posts all its position vacancies electronically via the DOP website and that its employees can access these postings using their work computers.  As authority, it cites W.Va. Code of St. R. 143-9.5, which provides:

Posting of Job Openings. … Posting of job openings using electronic or other communications media shall satisfy the requirement to post a notice provided that the appointing authority makes regular and convenient access to the media used available to each classified employee in the agency, or otherwise provides notice to each classified employee in the agency. …
This grievance is not the typical non-selection grievance handled by the Grievance Board.  Grievant did not apply for the CPS Supervisor position.  Typically, a non-selection grievance arises when a grievant applies but is not chosen for a position for which they allege they were the most qualified.  In this case, the only issue to be decided is whether Respondent properly posted the job vacancy.  
Grievant’s contention that a job vacancy must be physically posted falls short for several reasons.  When presented with a matter of statutory interpretation, the West Virginia Supreme Court first looks to the precise language used by the Legislature to determine the meaning of the contested statute.  “We look first to the statute’s language.  If the text, given its plain meaning, answers the interpretive question, the language must prevail and further inquiry is foreclosed.” State ex rel. Roy Allen S. v. Stone, 196 W.Va. 624, 630, 474 S.E.2d 554,560 (1996) (internal quotations and citation omitted) (footnote omitted).)  West Virginia Code § 29-6-24 does not prescribe the manner in which job notices are to be posted within the building.  This statute does not require that the notice be posted as a paper copy or that it be posted in any particular place in the building.
To the extent that there is ambiguity in the Code, the DOP’s Administrative Rule provides clarity.  The undersigned must defer to DOP’s interpretation.  “‘Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous.’ Syl. pt. 4, Security National Bank & Trust Company v. First W. Va. Bancorp, Inc., 166 W.Va. 775, 277 S.E.2d 613 (W. Va. 1981).” Smith v. Bd. of Educ., Syl. Pt. 3, 176 W. Va. 65, 66, 341 S.E.2d 685, 686 (1985).  “The board
 shall have the authority to promulgate, amend or repeal rules, according to chapter twenty-nine-a of this code, to implement the provisions of this article: . . . For such other rules and administrative regulations, not inconsistent with this article, as may be proper and necessary for its enforcement.” W. Va. Code § 29-6-10(13).  Interpreting the posting provision of West Virginia Code § 29-6-24 to include electronic posting is not inconsistent with this statute.

The clear intent of the Legislature is to provide notice of job openings, so employees have a fair opportunity to apply.  Giving employees workplace access to job postings on the DOP website satisfies the intent of West Virginia Code § 29-6-24 in ensuring that employees have a fair opportunity to learn about open positions.  Ultimately, the DOP’s Administrative Rule allows electronic postings to fulfill the requirement set forth in West Virginia code that jobs must be posted in the building.  
This Grievance Board is an administrative body which functions within the executive branch of state government.  It therefore has no authority to declare regulations promulgated through the legislative rule making process as invalid. Boyles v. Bureau of Employment Programs/Workers' Compensation Div., Docket No. 98-BEP-027 (July 15, 1998); Wilson v. W. Va. Dep't of Tax & Revenue, Docket No. 93-T&R-061 (Nov. 30, 1993).  See Akers v. W. Va. Dep't of Transp., Docket No. 89-DOH-605 (May 22, 1990).  While the undersigned has the authority to interpret the Administrative Rule, Grievant did not prove that Respondent misapplied the Administrative Rule.  Further, Grievant did not prove that Respondent violated any law, rule, or policy in only posting the job vacancy online or in failing to provide him with a 10% salary increase.  
The following Conclusions of Law support the decision reached.
Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2018).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993), aff’d, Pleasants Cnty. Cir. Ct. Civil Action No. 93-APC-1 (Dec. 2, 1994).  Where the evidence equally supports both sides, the burden has not been met. Id.
2.
West Virginia Code § 29-6-24(a) provides in relevant part:

Whenever a job opening occurs within the classified service, the appointing authority shall, in addition to any other requirement of law or regulation for the posting of job opening notices, at least ten days before making an appointment to fill the job opening, post a notice within the building or facility where the duties of the job will be performed throughout the agency.

3.
The DOP’s Administrative Rule provides in relevant part:

Posting of Job Openings. … Posting of job openings using electronic or other communications media shall satisfy the requirement to post a notice provided that the appointing authority makes regular and convenient access to the media used available to each classified employee in the agency, or otherwise provides notice to each classified employee in the agency. …
W.Va. Code of St. R. 143-9.5
4.
“‘Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous.’ Syl. pt. 4, Security National Bank & Trust Company v. First W. Va. Bancorp, Inc., 166 W.Va. 775, 277 S.E.2d 613 (W. Va. 1981).” Smith v. Bd. of Educ., Syl. Pt. 3, 176 W. Va. 65, 66, 341 S.E.2d 685, 686 (1985).  
5.
“The board shall have the authority to promulgate, amend or repeal rules, according to chapter twenty-nine-a of this code, to implement the provisions of this article: . . . For such other rules and administrative regulations, not inconsistent with this article, as may be proper and necessary for its enforcement.” W. Va. Code § 29-6-10(13).  
6.
Grievant did not prove that Respondent violated any law, rule, or policy in only posting the job vacancy online or in failing to provide him with a 10% salary increase.  
Accordingly, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its administrative law judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The civil action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2018).
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