THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

ROBYN WOLFORD,


Grievant,

v.







Docket No. 2018-0549-HamED
HAMPSHIRE COUNTY BOARD OF EDUCATION,
Respondent.

DISMISSAL ORDER

Grievant, Robyn Wolford, is employed by Respondent, Hampshire County Board of Education.  On October 10, 2017, Grievant filed this grievance against Respondent stating, “I ran an extra curricular bus run from August 2017 [sic 2014] my extra curricular bus run was awarded to another driver without giving me the option to take the run.”  For relief, Grievant seeks “[t]o be awarded my previously held extra curricular bus run and all back pay.”
A level one conference was held on January 3, 2018.  A level one decision was rendered on January 22, 2018, finding the grievance to be untimely.  Grievant appealed to level two on February 6, 2018, and a mediation session was held on August 27, 2018.  Grievant appealed to level three of the grievance process on September 5, 2018.  Grievant appeared in person and by counsel George B. “Trey Morrone III, West Virginia School Service Personnel Association.  Respondent appeared by its Superintendent, Jeffrey Pancione, and by counsel, Kimberly Croyle, Bowles Rice, LLP.  Also present was Respondent’s Director of Human Resources, Terrie Saville.  This matter became mature for decision on January 25, 2019, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.  
Synopsis


Grievant was a bus operator for one of Respondent’s three extracurricular bus runs starting with the 2014-15, school year.  Respondent reduced these to one run for the 2017-18, school year.  Upon posting, Grievant applied for the run and was unequivocally notified on September 5, 2017, that the run was awarded to another applicant.  Grievant did not file this grievance until October 10, 2017.  Respondent moved to dismiss this grievance as untimely, arguing that Grievant filed it beyond the requisite fifteen working days after the grievable event.  Grievant contends that Respondent informed her that the 2016-17, run was a “tutoring run” and that the 2017-18, run was an “activity run”.  Grievant contends she did not suspect there was a grievable event until September 22, 2017, when she retrieved her 2014-15, extracurricular contract from Respondent and noticed “activity run” handwritten on it.  Grievant contends she only knew there was a grievable event when Respondent confirmed on September 29, 2017, that her prior extracurricular runs and the 2017-18, extracurricular run were “activity runs”.  The timeframe for filing a grievance is calculated from the date Grievant is “unequivocally notified of the decision being challenged”, not the date she knows she has a grievable event.  Accordingly, the grievance is Dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact
1. Grievant is employed by Respondent, Hampshire County Board of Education, as a bus operator. (Grievant’s testimony)
2. During the 2014-15, 2015-16, and 2016-17, school years, Grievant also drove an extracurricular bus run from Hampshire High School in Romney to Capon Bridge and then to Slanesville, and had many stops in between. (Grievant’s Exhibit 4, Grievant and Mr. Pancione’s testimony)
3. Respondent’s extracurricular bus runs are usually posted each year, and existing run bus operators are given the option of retaining the run from the previous year in conjunction with West Virginia Code § 18A-4-16. (Grievant’s Exhibit 4 and HR Director Saville’s Testimony)

4. There were three extracurricular runs originating from Hampshire High School during the 2014-15, 2015-16, and 2016-17, school years.  These runs transported athletes and tutoring students to various locations in Hampshire County. (Grievant and Ms. Saville’s testimony)

5. The Hampshire High School extracurricular bus runs for the 2014-15, 2015-16, and 2016-17, school years were identified in Respondent’s job postings for each of these years as “After School Program” run. (Grievant’s Exhibits 6, 8, & 11)
6. When the financial grant for tutoring at Hampshire High School expired at the end of 2016-17, Respondent determined that the extracurricular runs would no longer be transporting tutoring students in 2017-18.  Respondent therefore reduced its extracurricular bus runs from Hampshire High School to one run for the 2017-18, school year in order to transport the athletes. (HR Director Saville’s testimony)
7. The Hampshire High School extracurricular bus run was identified in Respondent’s job posting for the 2017-18, school year as “Activity Bus Run”. (Grievant’s Exhibit 12)
8. Respondent posted its 2017-18, extracurricular bus run on August 22, 2017. (Grievant’s Exhibit 12)
9. Grievant was one of three drivers who bid on the Hampshire High School extracurricular “Activity Bus Run” for 2017-18.  The most senior driver of the three was Carli Malcolm.  The least senior was Grievant. (Grievant & HR Director Saville’s testimony)
10. Carli Malcolm told Grievant at the beginning of the 2017-18, school year, before it was made official by the school board on September 5, 2017, that Ms. Malcolm had been awarded the extracurricular run and had already been driving the run at the beginning of the 2017-18, school year. (Grievant’s testimony)

11. On September 5, 2017, Respondent officially awarded the extracurricular bus run to the most senior bus operator applicant, Carli Malcolm. (Grievant’s testimony)
12. Grievant asked a bus operator why someone else had received the 2017-18 extracurricular run and was told that Grievant should have received it because it was an “activity run”. (Grievant’s testimony)
13. A week later, Grievant went to the human resource office and asked why she did not receive the run and was told that her prior extracurricular run had been a “tutoring run” and that the 2017-18, run was an “activity run”. (Grievant’s testimony)
14. On September 22, 2017, Grievant requested and received a copy of her 2014-15, extracurricular run contract.  She claims that it had “activity run” handwritten across it when she received it. (Grievant’s Exhibit 2)

15. Respondent presented a version of Grievant’s 2014-15, extracurricular run contract that did not have “activity run” written on it. (Grievant’s Exhibit 1)
16. On September 29, 2017, Grievant met with Respondent’s Human Resource Director Terrie Saville and believed that Ms. Saville told her that her extracurricular run for 2016-17, was an “activity run”. (Grievant’s testimony)
17. The 2017-18, run went from Hampshire High School to Augusta to Capon Bridge to Route 50, did not make all the stops that the previous high school runs had made, and only stopped in a couple of well-lit areas where parents could meet the bus in their vehicles. (Superintendent Jeff Pancione & HR Director Saville’s testimony and Respondent’s Exhibit 1)
18. At the level one conference, Respondent made a motion to dismiss the grievance based on untimeliness.  
19. Respondent renewed its motion to dismiss at the level three hearing.
Discussion

Respondent asserts that the grievance was not filed within the time period allowed by W. Va. Code § 6C-2-4 and that the grievance must be dismissed.  “[When an] employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).” Higginbotham v. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997). “If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed. Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).” Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).
Respondent asserts that this grievance was untimely filed more than 15 working days after Respondent informed her that the disputed extracurricular bus run was assigned to another bus operator.  The first issue which needs to be addressed is whether Respondent properly raised a timeliness defense. “Any assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  W. Va. Code § 6C-2-3(c)(1).  Grievant agrees that Respondent asserted at level one that the grievance was untimely filed.  The next issue which needs to be addressed is whether Grievant timely filed her grievance.  It is undisputed that Grievant was informed on September 5, 2017, of the assignment she now grieves, but did not file her grievance until October 10, 2017.  An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . .
W. Va. Code § 6C-2-4(a)(1).  
For purposes of the grievance process, “‘[d]ays’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W.Va. Code § 6C-2-2(c).  The first day to be counted in calculating Grievant’s deadline for filing is September 6, 2017.  

“[I]n computing the time period in which an act is to be done, the day on which the appeal was submitted is excluded.  See W. Va. Code § 2-2-3; Brand v. Swindler, 68 W. Va. 571, 60 S.E. 362 (1911).  …
Williamson v. W. Va. Dep’t of Tax and Revenue, Docket No. 98-T&R-275D (Sept. 30, 1998).” Mehra v. W. Va. Univ. Potomac State College, Docket No. 2015-1080-PSCWVU (Sept. 2, 2015).  Fifteen working days from the September 5, 2017, is September 26, 2017.  
The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  It is undisputed that Grievant knew for over fifteen working days prior to filing the grievance that she had not been awarded the extracurricular run.  Respondent has proven that Grievant was unequivocally notified on September 5, 2017, that she had not received the run, and that Grievant did not file this grievance until October 10, 2017, a span of more than fifteen working days.  Respondent has proven that Grievant’s filing was untimely.  
The burden now shifts to the Grievant to prove a proper basis to excuse her untimely filing.  Grievant asserts that Respondent initially provided her inaccurate information and misinformed her on September 5, 2017, that the 2017-18, run was a new run because it was an “activity run” and that her old run had been a “tutoring run”.  She contends she did not suspect that her not receiving the bus run was a grievable event until September 22, 2017, when she requested and received her 2014-15, extracurricular contract and noticed “activity run” handwritten on it.  Grievant contends that on September 29, 2017, HR Director Saville confirmed that both Grievant’s 2016-17, and the 2017-18, runs were “activity runs”, affirming Grievant’s suspicion that the information Respondent had provided her was inaccurate and that a grievable event had occurred.  Grievant contends that this September 29, 2017, meeting with Ms. Saville unequivocally notified her that her non-assignment was a grievable event.  Respondent disputes that Grievant’s 2014-15, extracurricular contract had “activity run” written on it when it was provided to Grievant and points to the version already in the record as proof that Respondent’s copy does not have the handwritten notation.  Respondent also disputes Grievant’s testimony that Ms. Saville told Grievant on September 29, 2017, that her 2016-17, run and the 2017-18, run were “activity runs”.  Regardless of the truth of these particulars, the fifteen day timeframe for filing is not tolled until Grievant is unequivocal notified that an event is grievable but begins when she is “unequivocally notified of the decision being challenged.” Id.  Grievant was unequivocally notified of the decision she is grieving when Respondent informed her on September 5, 2017, of its decision to assign the bus run to another applicant.
Grievant contends that on September 22, 2017, she first suspected that Respondent may have made inaccurate representations to her and that she had a grievable event.  She contends that after her September 29, 2017, conversation with HR Director Saville, she was certain that she had been given inaccurate information by Respondent and that a grievable event had occurred.  “[T]he date a Grievant finds out an event or continuing practice was illegal is not the date for determining whether his grievance is timely filed.  Instead, if he knows of the event or practice, he must file within fifteen days of the event or occurrence of the practice. Harris v. Lincoln County Bd. of Educ., Docket No. 89-22-49 (Mar. 23, 1989). See also Buck v. Wood County Bd. of Educ., Docket No. 96-54-325 (Feb. 28, 1997).” Lynch v. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997) aff’d, Kanawha Co. Cir. Ct. Docket No. 97-AA-110 (Jan. 21, 1999).  A strict reading indicates that Grievant had fifteen working days from the September 5, 2017, date of assignment to grieve not being awarded the bus run.  Yet, Grievant had an inkling on September 22, 2017, that a grievable event had occurred on September 5, 2017, and even then had until September 26, 2017, to timely file a grievance.  “[A] grievant may not fail to reasonably investigate a grievable event and then, at a later time, claim that he or she did not know the underlying circumstances of the grievable event.” Bailey v. McDowell Cnty. Bd. of Educ., Docket No. 07-33-399 (Nov. 24, 2008).  See also Goodwin v. Monongalia County Bd. of Educ., Docket No. 00-30-163 (Sept. 25, 2000), aff’d, Kanawha Cnty. Cir. Ct. Civil Action No. 00-AA-168 (Aug. 12, 2003), appeal refused, W.Va. Sup. Ct. App. Docket No. 032841 (Apr. 1, 2004).  “[A]s a general rule, ignorance of the law. . .will not suffice to keep a claim alive.” Reeves v. Wood Cnty. Bd. of Educ., Docket No. 91-54-337 (Dec. 30, 1991); Mills v. Wayne Cnty. Bd. of Educ., Docket No. 05-50-451 (May 12, 2006), aff’d, Kanawha Cnty. Cir. Ct. Civil Action No. 06-AA-92 (Jun. 16, 2009), appeal refused, W.Va. Sup. Ct. App. Docket No. 081693 (Dec. 29, 2008).  Further, “[t]he Grievance Board has consistently held that, in a selection grievance, the time period to file the grievance begins when the grievant learns of the selection decision, not when the grievant discovers facts about the person selected.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997) aff’d, Kan. Co. Cir Ct. Docket No. 97-AA-110 (Jan. 21, 1999); Shay v. Monongalia County Board of Education, Docket No. 01-30-024 (July 23, 2001); Tuttle v. Dep't of Transp./Div. of Highways, Docket No. 05-DOH-298 (Feb. 1, 2006); Goodwin v. Dep't of Transp./Div. of Highways, Docket No. 2011-0604-DOT (Mar. 4, 2011).”  Guy v. Kanawha Cnty. Bd. of Educ., Docket No. 2016-1700-KanED (Apr. 24, 2017).  
Grievant asserts that the West Virginia Supreme Court has repeatedly admonished lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  Grievant argues that the grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr, 182 W. Va. at 730, 391 S.E.2d at 743.  She quotes the West Virginia Supreme Court’s decision in Hale:
In Spahr, supra, we upheld a circuit court’s determination that a grievance was timely filed several months after the challenged grievable event because the employees did not initially know of the actual facts relating to their grievance.  Spahr, 182 W. Va. 726, 391 S.E.2d 739 (1990).  Spahr and Duryutta, supra teach that the timeliness of a grievance claim in not necessarily a cut-and-dried issue because a tribunal must apply to the timeliness determination the principles of substantial compliance and flexible interpretation to achieve 
the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.
Hale, n. 10, 199 W. Va. at 393, 484 S.E.2d at 646.

Grievant contends that it was not until September 22, 2017, that she first learned that the reason Respondent gave her for assigning the bus run to another employee may have been inaccurate, and she confirmed this suspicion on September 29, 2017, when she met with HR Director Saville.  Perhaps September 29, 2017, was the soonest she could meet with Respondent’s HR Director to clarify what had happened.  However, Grievant could have filed first and asked questions later, since grievants can easily withdraw their grievance at any time, including when they discover facts that do not support their grievance.  Even if Grievant’s legal argument is correct, it has no bearing on this case, as she had adequate time after acquiring her suspicion to file by the September 26, 2017, deadline.  
“If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed. Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).” Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).  This grievance was not timely filed.  Respondent has proven by a preponderance of the evidence that this grievance was untimely filed.  Grievant has not proven by a preponderance of the evidence a proper basis for her untimely filing.  The Board need not address the merits of this grievance.  This grievance is hereby dismissed.

The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
“[When an] employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).”    Higginbotham v. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997).

2.
“Any assertion that the filing of the grievance at level one was untimely shall 

be made at or before level two.”  W. Va. Code § 6C-2-3(c)(1).

3.
An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  

W. Va. Code § 6C-2-4(a)(1).  
4.
For purposes of the grievance process, “‘[d]ays’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W.Va. Code § 6C-2-2(c).  
5.
“[I]n computing the time period in which an act is to be done, the day on which the appeal was submitted is excluded.  See W. Va. Code § 2-2-3; Brand v. Swindler, 68 W. Va. 571, 60 S.E. 362 (1911). … Williamson v. W. Va. Dep’t of Tax and Revenue, Docket No. 98-T&R-275D (Sept. 30, 1998).” Mehra v. W. Va. Univ. Potomac State College, Docket No. 2015-1080-PSCWVU (Sept. 2, 2015).  
6.
The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (Mar. 4, 2011); Straley v. Putnam Cnty. Bd. of Educ., Docket No. 2017-0314-PutED (July 28, 2014), aff’d, Kanawha Cnty. Cir. Ct. Civil Action No. 14-AA-91 (Nov. 16, 2015), aff’d, W.Va. Sup. Ct. App. Docket No. 15-1207 (Nov. 16, 2016).      
7.
“[A] grievant may not fail to reasonably investigate a grievable event and then, at a later time, claim that he or she did not know the underlying circumstances of the grievable event.” Bailey v. McDowell Cnty. Bd. of Educ., Docket No. 07-33-399 (Nov. 24, 2008).  See also Goodwin v. Monongalia County Bd. of Educ., Docket No. 00-30-163 (Sept. 25, 2000), aff’d, Kanawha Cnty. Cir. Ct. Civil Action No. 00-AA-168 (Aug. 12, 2003), appeal refused, W.Va. Sup. Ct. App. Docket No. 032841 (Apr. 1, 2004).  Further, “[t]he Grievance Board has consistently held that, in a selection grievance, the time period to file the grievance begins when the grievant learns of the selection decision, not when the grievant discovers facts about the person selected.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997) aff’d, Kan. Co. Cir Ct. Docket No. 97-AA-110 (Jan. 21, 1999); Shay v. Monongalia County Board of Education, Docket No. 01-30-024 (July 23, 2001); Tuttle v. Dep't of Transp./Div. of Highways, Docket No. 05-DOH-298 (Feb. 1, 2006); Goodwin v. Dep't of Transp./Div. of Highways, Docket No. 2011-0604-DOT (Mar. 4, 2011).”  Guy v. Kanawha Cnty. Bd. of Educ., Docket No. 2016-1700-KanED (Apr. 24, 2017).   

8.
“If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed. Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).” Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).
9.
Respondent has proven by a preponderance of evidence that the grievance was not timely filed. 
10.
Grievant has not proven by a preponderance of evidence that a proper basis exists to excuse her failure to file in a timely manner.
Accordingly, the grievance is DISMISSED.
 SEQ CHAPTER \h \r 1Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its administrative law judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The civil action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2018).
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