THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

PATTY SHIRK,


Grievant,

v.






       Docket No. 2017-2494-CONS
DIVISION OF HIGHWAYS,



Respondent.
DECISION

Patty Shirk, Grievant, is employed by Respondent, Division of Highways (“DOH”). Her position classification is Supervisor 1 and she is assigned to the Minerals Control, Soil and Testing (“MCST”) unit of the DOH.  Ms. Shirk filed a grievance dated April 7, 2017 alleging that she had been “disciplined twice (two written reprimands/unauthorized leave/leave restriction) for the same alleged incidents. All without good cause.” As relief, Grievant seeks “removal of repetitive discipline, reprimands, and leave restrictions.”
 A level one conference was held on May 8, 2017, and a decision denying the grievance was issued on or about May 30, 2017.


The grievance was appealed to level two and a mediation was held on August 15, 2017. Grievant’s appeal to level three was dated the same day.


Ms. Shirk file a level three grievance form dated June 26, 2017, seeking an expedited grievance process.
 She alleged that she was “suspended without good cause.”
 She seeks, “to be made whole in every way including back pay with interest & benefits restored.” These two grievances were consolidated for hearing and decision by order dated August 29, 2017. 
A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board on October 10, 2017. Grievant appeared personally and was represented by Gordon Simmons, UE Local 170, WVPWU.
 Respondent was represented by Keith A. Cox, Esquire, DOH Legal Division. This matter became mature for decision on November 30, 2017, upon receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties.
Synopsis


Grievant received an unwritten reprimand and a record of significant occurrence for leaving work early without prior approval and failing to complete an important assignment within the time frame established. Respondent proved the allegations related to this discipline by a preponderance of the evidence.

Grievant received a one-day suspension for violating Respondent’s call-off policy when she overslept and was late for work. Grievant argued that her absence was caused by her FMLA covered illness and Respondent restrained her lawful use of the leave in violation of the federal act. Respondent noted that employees on FMLA leave may be required to follow employer call-off policies and Grievant’s failure to do so allowed refusal to honor the leave request and impose discipline.  Grievant demonstrated that her failure to follow the call-off procedure resulted from unusual circumstances related to her FMLA claim. Accordingly, the consolidated Grievances are GRANTED in part, and DENIED in part.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Patty Shirk, Grievant, is employed by Respondent, Division of Highways (“DOH”). Her position classification is Supervisor 1 and she is assigned to the Minerals Control, Soil and Testing (“MCST”) unit of the DOH.

2.
Grievant has been employed by the DOH since 2013 and became a supervisor in 2015. She has held several jobs in the past, including nine years as an administrative assistant to the DOH Public Information Director before taking positions in the private sector.


3.
Grievant supervises a storekeeper, a two-person maintenance crew, facility janitors and security staff. Her job duties include purchasing, paying bills and writing contracts for DOH laboratories. 

4.
At all times relevant to this grievance, Ronald Stanevich, Director of the MCST unit, was Grievant’s immediate supervisor.


5.
On January 10, 2017, Grievant was working on the reconciliation of P-card
 accounts for the MCST unit. The storekeeper in the unit was her subordinate and he also had a P-card account. Grievant sent an e-mail to the storekeeper asking to see his P-card reconciliation. The storekeeper refused and became very upset when Grievant insisted. Grievant sent an e-mail to the assistant director for the MCST explaining that the storekeeper had become extremely upset. Somehow the storekeeper saw this email which escalated the matter further. Ultimately, the assistant director sent the storekeeper home for the remainder of the day so that he could get control of his emotions.

6.
At some point in the afternoon, Grievant noticed that the storekeeper had not gone home but was sitting in his truck in the agency parking lot staring at the building. Grievant was concerned that the storekeeper might present a safety concern and ultimately left work for the day without reporting her departure to her supervisor or subordinates.


7. 
Grievant had been told she was required to complete her P-card conciliation on that day and she did not complete it before leaving. It is unclear what Grievant did on Wednesday, January 11, 2017. She was not at work on Thursday, January 12, 2017, because she was closing on the purchase of her condo.

8.
Director Stanevich returned from a multi-day business trip on January 13, 2017. He was told about the events of January 10, 2017, and realized that Grievant had not completed the P-card reconciliation. Director Stanevich stayed late that night helping Grievant complete the reconciliation.


9.
After consultation with the DOH Human Resources Office, Director Stanevich decided it would be appropriate to issue Grievant a written reprimand for leaving work early without notice on January 11, 2017, and for not completing the P-card reconciliation on the day it was due. On January 19, 2017, Grievant and her representative met with Director Stanevich for a predetermination conference to discuss the contemplated discipline.


10.
After hearing Grievant’s explanation regarding the incidents of January 11, 2017, including Grievant’s concern for her safety, the two incidents were treated separately. Instead of a written reprimand, Grievant was issued a verbal warning for not completing the P-card reconciliation on the due date of January 11, 2017.


11.
Director Stanevich completed a “Record of Significant Occurrence” (“RSO”) form for Grievant disregarding the flex time policy by leaving work early on January 11, 2017, without prior approval or submitting a leave form. The RSO form is used by supervisors to document performance issues to be reviewed in the evaluation process. Like a verbal warning, an RSO does not become part of the employee’s personnel file.
 


12.
Grievant explained that she had not eaten lunch that day and left early in compensation for her lunch hour. Director Stanevich reminded Grievant that changes to her work schedule required prior approval. She had not received such approval and did not inform anyone that she was leaving.


13.
Grievant had worked through her lunch or breaks on occasions and then used that time either earlier or later in the day to avoid using accrued leave. Director Stanevich referred to this practice as flex time and explained to Grievant more than once, that it was not consistent with the DOH policy concerning work schedules. 

14.
In Grievant’s section, employees from other sections often show up and need to get materials from the storekeeper. Consequently, there is a need for someone to be available at all times during the work day. She allows some employees to take their lunch from 11:30 a.m. to 12:00 p.m. and others to eat at 12:00 p.m. to 12:30 p.m. Her usual lunch time is during one of these half-hour periods. The need for availability also limits the use of flex time in this section.

15.
In a memorandum dated April 28, 2015, on the subject of “Work Schedules” Director Stanevich shared portions of the DOH Administrative Procedures related to work schedules. Those procedures allow employees to alter their start time and end time by one hour per day with permission of their supervisor. These alterations are meant to be for a significant period and not to be changed from day to day. Additionally, the policy addresses employees following a four-day, ten-hour per day work week, under certain circumstances. However, employees may not work altered hours at their own leisure. Finally, it was noted that schedule changes outside the policy guidelines may be approved on a case-by-case basis if the circumstances warrant. (Respondent Exhibit 3).


16.
Director Stanevich established a procedure for calling off work which required the employee to contact his or her supervisor prior to his or her scheduled start time. Grievant had been made aware of that expectation.  


17.
On the morning of March 30, 2017, Grievant called the MCST unit and spoke with an administrative assistant. Grievant told the administrative assistant that she would be late for work. A few hours later, Grievant again spoke with the administrative assistant and said she would not be at work that day.  

18.
Grievant did not have accrued sick or annual leave to cover her absence on March 30, 2017 and went off the payroll for that day. (Respondent Exhibit 3).


19.
Director Stanevich issued Grievant two RL-544 forms to Grievant dated April 7, 2017, notifying her that he intended to give her a written reprimand and place her on leave restriction for failing to notify her supervisor that she would miss work on March 30, 2017, in violation of the established MCST unit procedures. (Respondent’s Exhibits 3 & 4).  The leave restrictions set out in Respondent Exhibit 3 required the following:
· The leave restriction would last six months, beginning on April 15, 2017, and ending on October 13, 2017.
· Employee must follow all DOH, DOT, and SCST policies related to working times, schedules and leave usage.

· All leave to be preapproved by the Director or designee. “Failure to do so will result in disciplinary action.”

· If employee is required by exceptional circumstances to use annual for unpaid the employee must provide verification to justify the leave.

· All medical/sick leave will require a doctor’s excuse on the required form.
Respondent Exhibit 3.

20.
Grievant applied for and received authorization to take intermittent medical leave pursuant to the federal Family and Medical Leave Act (“FMLA”).  SEQ CHAPTER \h \r 1The Family Medical Leave Act of 1993, 29 USC 2601 et seq, provides an unpaid leave program for new parents, seriously ill employees and employees with seriously ill family members. The Department of Labor promulgated regulations as to the implementation of FMLA. 29 CFR 825. Grievant provided her completed forms for intermittent leave under the FMLA to the Director at the April 7, 2017 predetermination meeting.


21.
Grievant had scheduled evaluation meeting for two of her subordinates for the morning of June 2, 2017. Director Stanevich had been invited to sit in during those meetings. The meetings were scheduled for 9:30 a.m. and 10:30 a.m.

22.
On June 2, 2017, Grievant had not arrived at work by 9:30 a.m. Director Stanevich asked staff if anyone had heard from her and was told they had not. At 9:34 a.m. Director Stanevich telephoned Grievant. When she answered Grievant apologized stating that she overslept and would be in shortly.


23.
 Grievant arrived at work at approximately 11:30 a.m. on June 2, 2017. She provided Director Stanevich with a “Work/School Excuse from her physician’s office stating that she had been seen in the office that morning and that she was able to return to work without restrictions by 11:30 a.m. the same day. The document had the letters “FMLA” hand written at the top. (Respondent Exhibit 6).
  Grievant also gave Director Stanevich an Application for leave dated June 2, 2017 and an FMLA leave form signed the same date. Each document has the letters “FMLA” printed at the top.
 Id. Director Stanevich refused to take these documents because when he called her, Grievant had told him she overslept, not that she was ill.

24.
On the night of June 1, 2017, and into the morning of June 2, 2017, Grievant had been ill and had taken medication which caused her to oversleep. This illness is the reason for her FMLA intermittent leave.
 She apparently did not give this full explanation to Director Stanevich at the predetermination conference, but did say that her oversleeping was related to FMLA.

25.
Director Stanevich prepared an RL-544 which he gave to Grievant on June 2, 2017. The form stated that a one-day suspension was being recommended as a result of “Unauthorized Leave.” Specifically, the form stated:
FAILURE TO FOLLOW PROPER MSC&T/DOH/DOP PROCEDURES FOR REPORTING FOR WORK AND REQUESTING LEAVE AS FURTHER CLARIFIED IN THE ATTACHED DOCUMENTS. (Emphasis in original).


26.
A predetermination conference was held related to the RL-544 on June 14, 2017. In attendance were Ron Stanevich, Charlotte Byrd, Patty Shirk, and Gordon Simmons. Director Stanevich told Grievant that the doctor slip and leave forms were not relevant. He was not questioning whether she was sick. He was recommending discipline because she failed to abide by the regulation which required her to notify a supervisor prior to the start of her work shift when she was going to miss work and therefore constituted unauthorized leave. Grievant stated that the whole absence problem was related to her reason for FMLA leave and should not be considered unauthorized leave.  Grievant would not give Director Stanevich any specific information regarding the nature of her illness which requires intermittent leave, but did state that the oversleeping was caused by the illness for which she was approved for FMLA. The crux of the discussion appeared to center around whether Grievant’s oversleeping constituted “unusual circumstances” which would excuse her from following the normal call-in procedures. (Respondent Exhibit 6).

27.
At the conclusion of the conference, Director Stanevich submitted the RL-544, his note on the conference and all of the leave documents submitted by Grievant, to the DOH Human Resources office for a decision on his recommendation.


28.
By letter dated June 26, 2017, DOH Human Resources Director, Kathleen Dempsey informed Grievant that she was suspended without pay for one day, July 12, 2017. In support of the suspension Director Dempsey reviewed the events of the morning of June 2, 2017, up to the point where Grievant stated on the telephone that she had overslept and would be in shortly. No mention was made of the leave forms or the FLMA. Director Dempsey concluded by stating, “Your attendance is failing to meet DOH standards and is in violation of your leave restriction.” There was no mention made of Grievant’s failure to follow the call-in procedures as the cause of the suspension. (Respondent Exhibit 6.)
Discussion

As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”) . . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


There is very little to dispute regarding the first grievance. Grievant left the office early on January 10, 2017, without giving notice to a supervisor in violation of clear department rules to the contrary. Grievant argues that she did not leave early. She argues that she skipped her lunch period and breaks so she had worked a full day when she left. This might be reasonable had she not been previously warned against such practice and told not to change her daily work time without specific permission. Additionally, it is more likely than not that Grievant had been instructed to finish the P-card reconciliation by the end of business on January 10, 2017, and she had not. There was no evidence that there were significant intervening factors which prevented her from completing the reconciliation or asking for additional time. Respondent proved by a preponderance of the evidence that Grievant had violated the established office procedures by leaving the office early without permission and that she failed to meet a performance deadline. The verbal warning and creation of a record of significant occurrence issued by Director Stanevich were measured and reasonable under the circumstances. Accordingly, the first consolidated grievance is denied.

On March 30, 2017, Grievant missed a full day of work. Grievant called the administrative assistant to report that she would not be in, but did not contact her supervisor. Additionally, Grievant did not have sufficient leave accrued to cover this absence and fell off the payroll for a day. Grievant was issued a written reprimand for again failing to follow the established procedure for reporting absences. She was also placed on a leave restriction. (Respondent’s Exhibits 3 & 4). Grievant provided the appropriate paperwork and was approved for intermittent leave during the discussions related to this incident. Grievant did not contest the reprimand or the leave restriction.


The suspension issue is complicated by the fact that Grievant had been approved for intermittent FMLA leave due to an illness.
 There is no dispute that Grievant did not show up for scheduled meetings on the morning of June 2, 2017, and when she was awakened by Director Stanevich’s telephone call at 9:30 a.m., she told him she had overslept.  Grievant points out that the telephone call ended before she could explain why she overslept.  When she arrived at work around 11:30 a.m. she had already been to the doctor to receive an excuse slip and had filled out a form related to FMLA leave to cover that morning.  Director Stanevich would not take the doctor excuse. His position was that Grievant failed to call-off prior to her shift which was a violation of procedure and her leave restriction. Respondent took the further position that it did not matter if the absence was a result of the FMLA excused illness because Grievant had to comply with the normal call-off procedures in any case.

Grievant argues that the illness for which she receives FMLA leave was the reason she overslept. The medication she took in the early morning to address the illness rendered her unable to wake up at the usual time. She asserts that Respondent’s decision to suspend her for not calling in prior to the start of her work day constitutes improper interference with her FMLA leave rights.

The FMLA permits an eligible employee to take up to 12 weeks of leave per year if the employee has a serious health condition that renders the employee unable to perform one or more of the essential functions of his or her job.  29 U.S.C. § 2612(a); 29 CFR 825.112(a).  The Act further provides that employers may not “interfere with, restrain, or deny the exercise of or the attempt to exercise, any right provided under [the Act].” Id. § 2615(a)(1). 


To prevail on a claim for FMLA interference, the employee must prove that: (1) he was eligible for FMLA protections; (2) her employer was covered by the FMLA; (3) she was entitled to leave under the FMLA; (4) she provided sufficient notice of her intent to take FMLA leave; and (5) her employer denied her FMLA benefits to which she was entitled. Brown v. Auto. Components Holdings, LLC, 622 F.3d 685, 689 (7th Cir. 2010); Ridings, 537 F.3d at 761.  

In this case, the first three elements are not in dispute. Respondent is a covered employer and Grievant properly applied for and was found to be eligible for FMLA intermittent leave. Additionally, the fifth element is present because Respondent does not dispute that it denied Grievant FMLA leave for the morning of June 2, 2017. The only issue is whether Grievant gave Respondent sufficient notice of her intent to use FMLA leave at that time. Respondent argues that she did not.

Employers can enforce call-off rules that require the reporting of absences prior to the start of shifts, or even two hours prior to the start of shifts, or that require the calling of a specific designated call-off number, absent unusual circumstances that prevent the employee from complying. 29 CFR 825.303(c); 825.304(3). If an employee does not comply with the employer’s usual notice and procedural requirements for reporting and requesting unforeseeable leave, and if no unusual circumstances justify the failure to comply, “FMLA-protected leave may be delayed or denied.” 29 CFR 825.303(c).  The Seventh Circuit Federal Court of Appeals noted:
. . . the regulations explicitly provide that employers may require their employees to comply with their “usual and customary notice and procedural requirements” when requesting FMLA leave. Id. § 825.302(d). . . . We have previously held that an employee’s failure to comply with his employer’s internal leave policies and procedures is a sufficient ground for termination and forecloses an FMLA claim. Righi v. SMC Corporation of America, 632 F.3d 404 (7th Cir. 2011); (citing: Brown, 622 F.3d at 689-90; Ridings, 537 F.3d at 769 n.3, 771; Lewis v. Holsum of Fort Wayne, Inc., 278 F.3d 706, 710 (7th Cir. 2002); Gilliam, 233 F.3d at 971).
Ervin v. Dep’t of Health & Human Res., Docket No. 2011-1794-CONS (July 24, 2012).

Grievant admits that there is an established procedure requiring an employee to contact her supervisor prior to the beginning of her shift if she is going to miss work on any particular day. Grievant also admits that she did not comply with that requirement because she had overslept. Grievant argues that in this specific instance, unusual circumstance occurred which justify her failure to comply.

Grievant testified that her doctor is still running tests and trying to establish the best treatment for her malady. In the present instance she had been ill most of the night prior to the workday and unable to sleep. She took her prescribe medication which caused her to oversleep. This had not previously happened to her and she could not predict that the medication would have such a strong effect.


Under usual circumstances oversleeping is not a reason for failing to contact one’s supervisor prior to missing work.  Many people find it difficult to get started in the morning but are able and expected to do so with reasonable diligence. However, in this case Grievant was prevented from doing so because of the medication she was taking to treat the illness which is the basis for her FMLA leave. While she did not inform Director Stanevich of the specifics of her diagnosis or her medication she provided him with a doctor’s excuse and FMLA leave form. Additionally, Director Stanevich’s notes regarding the predetermination conference clearly indicate that the issue of “unusual circumstances” was a major point of discussion. 

Grievant proved it is more likely than not that her failure to follow Respondent’s normal call-off requirements was justified by unusual circumstances which were related to her illness. Additionally, Grievant proved that she explained this to her supervisor. Respondent continued to deny her FMLA coverage for the half day of absence and disciplined her for failing to meet the employer’s call-off requirement. Under the specific facts of this case, Grievant proved that Respondent’s denial of her FMLA leave for June 2, 2017, and the imposition of discipline, improperly restrained Grievant’s exercise of her FMLA rights. 29 U.S.C. § 2612(a)(1).

Accordingly, the consolidated grievance is GRANTED in part, and DENIED in part.

Conclusions of Law


1.
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
Respondent proved that Grievant left the job early on January 10, 2017, without notifying her supervisor in violation of established procedures for the MCST unit and failed to complete an important assignment within the required time period. Respondent’s discipline for these infractions was reasonable.


3.
The FMLA permits an eligible employee to take up to 12 weeks of leave per year if the employee has a serious health condition that renders the employee unable to perform one or more of the essential functions of his or her job.  29 U.S.C. § 2612(a); 29 CFR 825.112(a).  The Act further provides that employers may not “interfere with, restrain, or deny the exercise of or the attempt to exercise, any right provided under [the Act].” Id. § 2615(a)(1). 


4.
To prevail on a claim for FMLA interference, the employee must prove that: (1) he was eligible for FMLA protections; (2) her employer was covered by the FMLA; (3) she was entitled to leave under the FMLA; (4) she provided sufficient notice of her intent to take FMLA leave; and (5) her employer denied her FMLA benefits to which she was entitled. Brown v. Auto. Components Holdings, LLC, 622 F.3d 685, 689 (7th Cir. 2010); Ridings, 537 F.3d at 761.

5.
Employers can enforce call-off rules that require the reporting of absences prior to the start of shifts, or even two hours prior to the start of shifts, or that require the calling of a specific designated call-off number, absent unusual circumstances that prevent the employee from complying. 29 CFR 825.303(c); 825.304(3). If an employee does not comply with the employer’s usual notice and procedural requirements for reporting and requesting unforeseeable leave, and if no unusual circumstances justify the failure to comply, “FMLA-protected leave may be delayed or denied.” 29 CFR 825.303(c). Ervin v. Dep’t of Health & Human Res., Docket No. 2011-1794-CONS (July 24, 2012).

6.
Grievant proved it is more likely than not that her failure to follow Respondent’s normal call-off requirements was justified by unusual circumstances which were related to her illness. Grievant proved that she explained this to her supervisor. 
7.
Under the specific facts of this case, Grievant proved that Respondent’s denial of her FMLA leave for June 2, 2017, and the imposition of discipline, improperly restrained Grievant’s exercise of her FMLA rights. 29 U.S.C. § 2612(a)(1).


Accordingly, the consolidated grievance is GRANTED in part, and DENIED in part.


Respondent is Ordered to reimburse Grievant for one day of pay lost due to her suspension and restore all benefits she may have accrued for that day. Additionally, Respondent is Ordered to expunge all mention of the one-day suspension from Grievant’s employment record.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: February 20, 2018 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� This grievance was assigned Docket Number 2017-2050-DOT.


� See W. Va. Code § 6C-2-4(a)(4).


� This grievance was assigned Docket Number 2017-2470-DOT.


� West Virginia Public Workers Union.


� Grievant has worked for Union Carbide, Dow Chemical, the Lottery Commission and an unnamed law firm.


� As a result of reorganization, Grievant now reports to Charlotte Byrd. 


� A credit card used to make purchases for State agencies.


� Grievant stated that Director Stanevich stayed late because he wanted to see how the reconciliation was done. She stated that she could have completed the reconciliation prior to the end of the work day had the Director not interrupted with questions and comments.


� The verbal warning was documented on a DOH form RL-544 signed and dated February 2, 2017. Respondent Exhibit 1.


� An RSO may be used to document performance above expectations, showing improvement or decline in performance, or performance below expectations. The main purpose of the document appears to be to remind the supervisor and employee of an issue to be discussed in the completion of the next EPA.


� The SOR was attached to DOH Form RL-544 and signed on January 20, 2017. Respondent Exhibit 2.


� This provision appeared to be particularly aimed to address Grievant’s propensity to skip her lunch and break times to make up for time missed.


� Respondent Exhibit 3, including notes from the April 7 meeting.


� Respondent Exhibit consists of a group of documents starting with an RL-544, and including notes from a predetermination conference as well as several leave documents which Grievant had provided. 


� While certainly not conclusive, the letters “FMLA” printed on each document appeared to have been written by the same person.


� Grievant’s level three testimony.


�  The leave restriction plan required Grievant to submit a Physicians Excuse on the DOP-L1 or DOP-L4 form after each absence related to FMLA. This requirement seems at odds with the FMLA because to qualify Grievant has to provide Doctor information stating that she has a medical condition which will require her to miss work intermittently. To add the requirement that she must again provide this information upon each future occurrence seems inconsistent with the act. However, this issue was not raised by the parties and will not be addressed herein.


� The specific nature of the illness is not in evidence. However, it is sufficiently serious for a medical professional to verify the need for intermittent leave which was approved by the employer.
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