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DECISION

Grievant, Isabel Cross, filed this level three grievance against her employer, Respondent, Mountwest Community and Technical College (“MCTC”), dated February 2, 2016, stating as follows: 
Grievant received a letter dated January 21, 2016, terminating her employment that day for a violation of the West Virginia Ethics Act.  Grievnat alleges that her employer violated the WV Ethics Act provisions contained in WV Code Sec. 6B-2-2, 6B-2-3a, and 6B-2-5(d).  Further grievant alleges violation of 135 CSR-9-12.1 and 12.3.  Further grievant alleges violations of the administrative rules governing WV public employees and Personnel Policies of the employer, as well as violations of grievant’s property interests as contained in WV Code Sec. 29-6-10.”  
As relief sought, Grievant states as follows:

Grievant seeks payment of her contract and benefits from January 21, 2016, until its’ (sic) expiration on June 30, 2016.  Further, grievant alleges that her employer acted in bad faith by taking action against her without any lawful authority, and in violation of the above-cited Rules of Procedure and the employer should be allocated to pay the costs of the hearing and grievant’s reasonable attorney fees. 
A level three hearing was conducted by the undersigned administrative law judge on March 11, 2016, July 21, 2016, and July 22, 2016, at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and by counsel, R. Lee Booten, II, Esquire.  Respondent appeared by counsel, Candace Kraus, Deputy General Counsel.  This matter became mature for decision on October 3, 2016, upon receipt of the parties’ Joint Stipulations of Fact, which was submitted via email.  It is noted that both parties’ proposed Findings of Fact and Conclusions of Law were received by the Grievance Board via email on September 26, 2016.

Synopsis


Grievant was employed by Respondent as an Associate Professor.  Respondent terminated Grievant’s employment for “insubordination by refusal to abide by legitimate reasonable directions of administrators,” and for “dishonesty in the performance of professional duties.”  Grievant filed this grievance challenging her termination, denying all allegations of misconduct, and raising issues of bad faith.  Respondent failed to prove its claims against Grievant by a preponderance of the evidence.  Grievant failed to prove its claims of bad faith.  Therefore, this grievance is GRANTED, IN PART, and DENIED, IN PART.  
Joint Stipulations of Fact


1.
The annual employment evaluations Isabel Cross received were consistently exemplary.


2.
Isabel Cross had no documented prior misconduct, including no oral warnings.


3.
Stephanie Neal, Director of Human Resources, Employee Development and Payroll,[,] drafted the termination letter at the direction of President Cotroneo.


4.
Mark Cross used the CCA facility during December 2015.


5.
Mark Cross submitted a check to Mountwest for his use of the CCA facility in December 2015, and that MCTC has not cashed that check as of the date of hearings.


6.
Harry Faulk signed the termination letter as President Cotroneo’s designee, as drafted by Stephanie Neal without his input.

7.
A series of emails which began on June 22, 2015, by Isabel Cross to Figler, Daniel J., Casey Bradshaw, Angel D.; Subject: 21 Payment, at 10:40 a.m., and thereafter comprised of 16 emails by various MCTC staff, Isabel Cross, and CCA Program Director Larry Perry.  The email thread ended with an email from Isabel Cross to Figler, Daniel J., Subject: Question, sent July 1, 2015, at 10:52 a.m. See: Joint Exhibit 3 containing the complete series of emails and being the subject of stipulation of fact 7.


8.
On August 21-22, 2015, Isabel Cross and Tammy Hugh were seen coming and going at the CCA facility, as seen on the CCA surveillance cameras.


9.
No documented record in personnel file of a pre-termination conference.

10.
By letter dated February 26, 2015 in Isabel Cross’ personnel file, President promoted her to Associate Professor for the fall 2015 semester.


11.
Pictures of a group including Mile Perry, Phil Maurey, etc, at a Heritage Farm function that Phil Maurey catered on July 31, 2014.


12.
No record of a written sign-in/sign-out procedure for the CCA.
 
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant was employed by Respondent as an Associate Professor at its Center for Culinary Arts (“CCA”).  It is unclear from the record as to when Grievant became employed by Respondent, and what her title was initially, but she has worked there since at least 2010.
  Grievant was promoted to Associate Professor on or about July 1, 2015.  Prior to her promotion, Grievant referred to herself as “Lead Chef Instructor” on her work emails and correspondence.
  The unsigned assumes that such was her previous job title.  Grievant’s contract of employment was to expire on June 30, 2016.

2.
Larry Perry was the Program Director at the Center for Culinary Arts at MCTC.  Mr. Perry was in charge of operating the CCA, located in downtown Huntington, West Virginia, and the MCTC Café, which was located on the main campus.  Mr. Perry was responsible for negotiating and executing contracts for the CCA.  


3.
Culinary arts classes are taught in the CCA, and the facility’s commercial grade kitchen facilities can be rented or leased to businesses.  The CCA has “tenants” that are businesses that lease space in the facility for their operations.  The tenants pay the CCA for the use of space at the facility.  MCTC gave Mr. Perry the authority to enter into agreements with businesses to lease space at the CCA.  While many witnesses in this matter referred to these people as “vendors,” they were really tenants or lessees.  They paid the CCA for the use of space.  The college was not paying them for services as a vendor.     

4.
Terry Tomblin-Byrd is the Vice-President for Operations & Information Technology, Public Safety & Security, Physical Plan, Information Technology, Telecommunications, Facility Events, and Café Catering.  


5.
Paul Roach is the Director of Public Safety at MCTC.  


6.
Angela Bradshaw is employed by MCTC as Executive Director of Business Services. 


7.
Stephanie Neal is employed by MCTC as Director of Human Resources.


8.
Daniel Figler is employed by MCTC as Vice President of Finance and Business Services, and serves as the Chief Financial Officer.


9.
Dr. Keith Cotroneo is the President of MCTC.  


10.
Steven L. Brown is the Dean of Career and Technical Division, which includes the Culinary Arts program.  It is unclear from the record whether Dean Brown was Grievant’s direct supervisor; however, he had some kind of supervisory authority over Grievant, and participated in her evaluations.  

11.
Mark Cross is the husband of Grievant.  Mr. Cross owns a restaurant named 21 at the Frederick located in downtown Huntington, West Virginia.   21 at the Frederick had provided catering services to MCTC as a vendor for various events for a number of years.  Further, 21 at the Frederick had a working relationship with the CCA as it had used the facility in December 2015 as a “casual tenant” to handle some of its larger private catering events.  21 at the Frederick had also loaned the CCA linens and equipment in the past.  It was common knowledge around MCTC that Mr. Cross was married to Grievant.     
12.
On June 22, 2015, Grievant sent an email to Dan Figler and Angela Bradshaw inquiring as to when her husband would be paid for catering services rendered at a Prostart
 workshop that had occurred eight months earlier.  The email stated as follows:  “Guys: it has been 8 months since Larry summited (sic) the Prostart workshop paperwork to the business office.  MCTC owes 21 at the Frederick $900, it must be paid soon, any idea when?”
  During the exchange of emails that followed, Dan Figler stated “Izzy: I will look into this.  However, in the future the college cannot conduct any events with your restaurant as this is a violation of ethics since you are an employee of the college.”  In response, both Grievant and Mr. Perry asserted that such was not an ethical violation.  
13.
Dan Figler explained the alleged ethical violation to Steven L. Brown in an email dated June 22, 2015, in which he stated the following:  

Steve, I should have sent this to you and not to Izzy.  Her affiliation with the restaurant and her employment with the college constitutes a ‘benefit’ to the employee and is not considered ethical according to the state.  The college will preclude any further dealings with the establishment.  Please inform the employee of such.  The same would be true of any other employee that maintains a business outside the college.  These businesses cannot be a vendor to the college in any shape or form as long as the person is employed by the college.  If you know of an employee that has a business or works for another employer and that business is a vendor of the college, please let me know.  I did speak to Pat Young and she did agree to be on the College’s ethics committee.  Thanks.  The committee consists of Janet, Pat, Stephanie and me.

14.
Dean Brown sent the following email to Mr. Perry, Grievant, and Stephanie Neal on June 23, 2015, at 8:56 a.m.:

All:  

I want to address some of the issue (sic) being brought forward.

1-  Even though we have done things in the past does not legitimize future practice.

2-  Recently, at the State level there has been increased emphasis on reviewing transaction for possible ethical violations.

3-  For clarification I recommend looking at the informational brochure “WEST VIRGINIA ETHICS ACT PROHIBITED INTEREST IN A PUBLIC CONTRACT” found at:   http//www.ethics.wv.gov/SiteCollectionDocuments/Brochures_Booklets_Misc_Forms/Public%20Contracts.pdf.  This brochure reinforces the point Dan is making.

4-  As a matter of fact I have been asked for the names of any businesses owned by any Mountwest immediate family member so that we can ensure that we fully comply with the State’s Ethic’s rules.  

5-  This reinforces a recent conversation that I has with Larry about the necessity to have training on the differences between accepted ‘business practice’ and ‘State Employee acceptable practices.’  When Larry returns we will be discussing further.

6-  The good news is that the college. (sic) Like (sic) the state has formed an ethics committee to help guide us in the future and keep us from getting in trouble with the state.
   
15.
On June 23, 2015, Dean Brown forwarded the email he had sent to Mr. Perry, Grievant, and Stephanie Neal to Mr. Figler and added the question: “Will 21 be paid.”  It is unknown if Mr. Figler responded to this question.  
16.
On June 23, 2015, Larry Perry sent an email to Dean Brown, Grievant, and Stephanie Neal disputing that there had been an ethical violation stating as follows:

Colleagues:

While I do agree that adherence to state law is paramount, there was no ethics violation; and a vendor, registered with the state, provided a service and needs to be paid.

I followed the link that Steve included and have copied/pasted the deciding factors, as to what is considered unethical conduct.

There was no exercising of control whatsoever exerted as to the state’s own definition of what control is.  

WHAT IS CONTROL?

Examples of exercising control include:

(i) Drafting bid specifications or requests for proposals; No she did not.

(ii) Recommending selection of the vendor; No, she did not.
(iii) Conducting inspections or investigations; Not applicable.

(iv) Approving the method or manner of payment to the vendor; Not applicable.

(v) Providing legal or technical guidance on the formation, implementation or execution of the contract; or Not applicable.

(vi) Taking other nonministerial action which may affect the financial interest of the vendor (sic) No, she did not.
  

The record does not reflect that Dean Brown or Ms. Neal shared Mr. Perry’s email to anyone else, and it does not show up in the June 22 and June 23 email thread involving Dan Figler.  
17.
In an email dated July 1, 2015, Grievant stated the following to Mr. Figler:  “Dan:  As I stayed (sic) before, I have not received any information from Angela.  I wish I didn’t have to get you involved but at this point it is plain rude to not answer (nor return) my emails or phone calls.  Any idea?”  In response, Mr. Figler stated only that “a check would be sent to the restaurant within the next two weeks.” Thereafter, Grievant thanked Mr. Figler for answering her email.  Only Grievant and Mr. Figler were parties to that email.
  

18.
At some point in or about November and December 2015, Ms. Tomblin-Byrd’s department(s) started an investigation into a personnel matter which was unrelated to the Grievant and the instant grievance.  Ms. Tomblin-Byrd did not actively participate in the investigation process.  Those conducting the actual investigation leg work provided their findings to her after they finished the investigatory work.  Upon information and belief, Daryl Ballard and Paul Roach conducted the investigation.  

19.
Daryl Ballard is a Public Safety Officer employed at MCTC.  Officer Ballard was working with Ms. Tomblin-Byrd’s department on the investigation into the unrelated personnel matter.  In conducting his investigation, Officer Ballard began reviewing security video from the CCA facility.  On the videos, Officer Ballard noticed unknown individuals entering and exiting the CCA facility unaccompanied by MCTC employees.  Also, on this video, Officer Ballard observed Grievant and her husband, Mr. Cross, entering and exiting the facility.  This lead Officer Ballard to look into who had access to the CCA and whether those people had authority to be there after hours, unaccompanied.  It is unclear from the record when the investigation turned to Grievant, but it appears to have been sometime during or after December 2015 and January 21, 2016.  

20.
Paul Roach contacted Angela Bradshaw at Business Services to see who had contracts on file with the CCA in an effort to determine who had the authority to be in the CCA after hours.  Ms. Bradshaw verbally informed Mr. Roach that she had only two contracts on file for two CCA “vendors,” and neither was 21 at the Frederick.

21.
In October 2015, the locks at the CCA were upgraded, which required new keys to be issued to those needing access to the facility.  On October 14, 2015, Mr. Perry emailed R. Michael Dunn, Physical Plant Director, about the locks being changed stating, in part, that “[w]e have tenants who use the kitchen on the weekends, and who need access for their business.  They are: Weber LLC (Coffee roasters)[telephone number omitted][;] Scragglepop (pop corn poppers) [telephone number omitted].  How will these people get copies of the keys for this weekend?  Additionally, keys will need to be made for the following people:  Larry Perry, Isabel Cross, Todd Cox, Kitchen Manager, Sysco delivery driver, Dust Busters Janitors.”
 

22.
On October 19, 2015, Mr. Dunn responded to Mr. Perry’s October 14, 2015, email stating as follows:
Everyone-

Jeremy will be down mid-morning today, to issue any other keys that are needed-Public safety has access to all rooms if needed.  

All of you will have the same key set-up as before, but we have upgraded some of the locks and put areas on a master key for Public Safety, Physical Plant, and the fire department.  Jeremy will be bringing our standard “key request form” with him as to be able to keep track of who has what keys; just like we do at HQ.  

Larry-we will assign your tenant keys to you for issuing with your lease agreements?  

This email was sent to Mr. Perry, Paul D. Roach, Jeremy D. Blackshire, Dennis B. Casey, Michael L. Smith, and Terri L. Tomblin-Byrd.  Also, Grievant, Michael T. Cox, Steven L. Brown, and Richard S. Brown were copied on the email.
  


23.
Given that Physical Plant had changed the locks and was re-issuing keys, the standard key request and key control form procedure did not initiate the need to issue the new keys.  


24.
On November 4, 2015, Grievant requested five additional keys for the CCA from Mr. Blackshire at Physical Plant.  Mr. Perry and Grievant kept extra keys to the CCA in the office so that they could be issued to those using the facility.

25.
On December 15, 2015, Mr. Dunn emailed Mr. Perry, the subject line of which read “Its (sic) ‘catch up week,’” partially completed key request form stating as follows:  “Larry, [c]an you print off and finish filling these out and sign off on them?  I already have a sheet on physical plant and public safety employees.  Its (sic) fine for us giving your vendor keys to assign, but we need a form with info on them.  Then send them to Jeremy Blackshire for his records.  Thank You and have a Merry Christmas!”


26.
In December 2015, Mark Cross used the CCA facility for 21 at the Frederick’s private catering work as a casual tenant pursuant to an agreement he made with Mr. Perry.  This was an oral agreement that was later put into writing, and 21 at the Frederick was billed $150.00 for the use of the facility.
  Mr. Perry and Mr. Cross entered into this agreement.  Grievant had no input, or control over the same.  However, Mr. Perry had instructed Grievant to give Mr. Cross a key to the facility so that he could use the same pursuant to the agreement, which she did.  However, it was not uncommon for Mr. Perry to have Grievant provide keys to people with whom he had contracted to lease space at the CCA.  

27.
On or about January 20, 2016, Mr. Cross mailed a check for $150.00 as payment for the invoice 21 at the Frederick received for its use of the CCA facility in December 2015.  MCTC received this payment, but as of the time of the level three hearing in this matter, had not cashed the check.     

28.
Grievant had no authority to negotiate or execute contracts on behalf of the CCA.  Mr. Perry was the only person at the CCA with that authority.  

29.
Grievant was interviewed on January 12, 2016, by Terri Tomblin-Byrd and Stephanie Neal in Ms. Neal’s office about contracts between the CCA and 21 at the Frederick, the issuance of keys to the CCA, and events and activities at the CCA.  They also interviewed Mr. Perry that same day.  Following the interviews, and based upon information provided to her by those conducting the investigation, Ms. Tomblin-Byrd made the determination that Grievant violated the state Ethics Act regarding personal gain by allowing Mr. Cross to have access to the CCA in December 2014 and December 2015. Ms. Tomblin-Byrd did not seek an opinion from the state Ethics Commission.  Upon information and belief, Grievant was not interviewed during the investigation conducted by Officer Ballard and Mr. Roach.  She was only interviewed after the fact.      

30.
At a meeting held on January 21, 2016, Grievant was informed that she was being terminated from her position.  Present at this meeting were Grievant, Stephanie Neal, Dean Brown, and Dr. Harry Faulk.  She was then handed a letter dated that same date which stated that she was being terminated for “insubordination by refusal to abide by legitimate reasonable directions of administrators” and “dishonesty in the performance of professional duties” pursuant to West Virginia Code of State Rules § 135-9-12.  Respondent cited no other reasons for Grievant’s dismissal in the termination letter.
  Grievant was told that she had to leave the campus immediately, but would be allowed to make arrangements with Public Safety to obtain her personal effects from her office.  

31.
Dr. Cotroneo made the decision to terminate Grievant’s employment with MCTC, based upon the recommendation of a group of the college’s administrators who were involved in the investigation into Grievant’s actions.  The administrators gave Dr. Cotroneo input in making his decision, but Dr. Cotroneo ultimately made the decision to terminate Grievant’s employment.  Dr. Cotroneo considered a lesser punishment, but decided that termination was appropriate.  However, Dean Brown was not present at the meeting during which Dr. Cotroneo decided to terminate Grievant’s employment.
  

32.
Grievant was given no advance notice of the January 21, 2016, meeting, or of the Respondent’s intent to terminate her employment, or that it was even contemplating discipline.  Further, the meeting held on January 21, 2016, was not a predetermination meeting; it was simply a meeting to inform Grievant of her termination and to provide her with the termination letter.  Grievant was not given the opportunity to refute the allegations Respondent was making against her before Respondent made the decision to terminate her employment.  Respondent entered the meeting with the decision to terminate Grievant’s employment already made, and did not allow Grievant to tell her side of the story.  

33.
All of the evaluations Grievant received during her employment at MCTC were good.  She had no prior disciplinary history, and had been promoted, effective July 1, 2015.

34.
No one from MCTC contacted the West Virginia Ethics Commission for an opinion as to whether the college was correct in its assertion that there existed an ethical violation by having 21 at the Frederick be a vendor for MCTC or a tenant at the CCA.  
35.
Grievant had no authority, or control, over any contracts 21 at the Frederick may have had with the CCA or MCTC.  
               
Discussion
 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 


Respondent asserts that it terminated Grievant’s employment for “insubordination by refusal to abide by legitimate reasonable directions of administrators,” and for “dishonesty in the performance of professional duties.”  Grievant denies Respondent’s claims, and argues that Respondent wrongfully terminated her employment.  It is noted that Respondent argued a number of other alleged policy and/or rule violations at the level three hearing, but such were not mentioned in the termination letter given to Grievant on January 21, 2016.  Some of those alleged violations were reportedly not discovered until after Grievant’s termination.  The undersigned will only consider the grounds for termination listed in the January 21, 2016, letter.  The allegations of violations raised only at level three and not mentioned in the letter were obviously not contemplated in the decision to terminate Grievant, and are, therefore, irrelevant.  Respondent is simply not allowed to articulate new grounds after the fact.  Only those matters contemplated at the time the decision to terminate Grievant’s employment was made are relevant.  It is further noted that on day one of the level three hearing, the undersigned ruled, in response to an objection raised, that information acquired after Grievant’s termination and not contemplated in the decision to terminate her, would be excluded and not considered herein.  This issue was revisited on day three of the level three hearing when the parties debated whether a witness opened the door to this previously excluded evidence being introduced.  It is noted that, as on day one, the undersigned ruled that such evidence had been excluded, and would still not be considered.  Further, the undersigned noted that to the extent that any such evidence had inadvertently been allowed into evidence, the same would not be considered.
  
Insubordination 
Respondent lists only two charges as justification for terminating Grievant’s employment in its January 21, 2016, termination letter, the first being insubordination.  As to this charge, the letter states as follows:

Section 12.1.3 ‘insubordination by refusal to abide by legitimate reasonable directions of administrators,’
After it was known that 21 at the Frederick was owned by your husband, Mark Cross, the Business Services office verbally notified you on various occasions that the restaurant could not do business with the College as this would be a conflict of interest.  On June 22, 2015 in an email you sent to Dan Figler, Vice President of Finance & Business Services, you inquired about when 21 at the Frederick would be paid by the College for a Prostart Workshop.  Mr. Figler responded that ‘…in the future the college cannot conduct any events with your restaurant as this is a violation of ethics since you are an employee of the college.’  You were provided with direction to review the informational brochure titled ‘West Virginia Ethics Act Prohibited Interest in a Public Contract’ and was given the specific URL to that brochure.  In December 2015, Public Safety reported the presence of your husband, Mark Cross, at the CCA on several dates.  This prompted the investigation that began in January 2016. 

Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors/ So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  “[F]or there to be ‘insubordination,’ the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and c) the order (or rule or regulation) must be reasonable and valid.” Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).


Respondent appears to assert that Grievant defied the instructions of Mr. Figler in his June 22, 2015, email by allowing Mr. Cross access to the CCA in December 2015, and that such amounts to insubordination justifying her dismissal.  In his June 22, 2015, email, Mr. Figler stated, in part, the following:  “[h]owever, in the future the college cannot conduct any events with your restaurant as this is a violation of ethics since you are an employee of the college.”  Mr. Figler does not say that 21 at the Frederick cannot contract to lease space at the CCA like any other business.  He only says 21 at the Frederick cannot do “events” for the college any more.  Further, the whole June 22, 2015, and June 23, 2015, email thread was regarding 21 at the Frederick catering, or providing services to the college at events, and Grievant was asking about why the restaurant had not yet been paid months after the fact.  

Later on, Mr. Figler explained the following to Dean Brown in an email:
Steve, I should have sent this to you and not to Izzy.  Her affiliation with the restaurant and her employment with the college constitutes a ‘benefit’ to the employee and is not considered ethical according to the state.  The college will preclude any further dealings with the establishment.  Please inform the employee of such.  The same would be true of any other employee that maintains a business outside the college.  These businesses cannot be a vendor to the college in any shape or form as long as the person is employed by the college.  If you know of an employee that has a business or works for another employer and that business is a vendor of the college, please let me know.  I did speak to Pat Young and she did agree to be on the College’s ethics committee.  Thanks.  The committee consists of Janet, Pat, Stephanie and me.

Thereafter, Dean Brown sent the following email to Mr. Perry, Grievant, and Stephanie Neal on June 23, 2015, at 8:56 a.m.:

All:  

I want to address some of the issue (sic) being brought forward.

1-  Even though we have done things in the past does not legitimize future   practice.

2-  Recently, at the State level there has been increased emphasis on reviewing transaction for possible ethical violations.

3-  For clarification I recommend looking at the informational brochure “WEST VIRGINIA ETHICS ACT PROHIBITED INTEREST IN A PUBLIC CONTRACT” found at:   http//www.ethics.wv.gov/SiteCollectionDocuments/Brochures_Booklets_Misc_Forms/Public%20Contracts.pdf.  This brochure reinforces the point Dan is making.

4-  As a matter of fact I have been asked for the names of any businesses owned by any Mountwest immediate family member so that we can ensure that we fully comply with the State’s Ethic’s rules.  

5-  This reinforces a recent conversation that I had with Larry about the necessity to have training on the differences between accepted ‘business practice’ and ‘State Employee acceptable practices.’  When Larry returns we will be discussing further.

6-  The good news is that the college. (sic) Like (sic) the state has formed an ethics committee to help guide us in the future and keep us from getting in trouble with the state.
   
Again, in these emails, nowhere is it stated that 21 at the Frederick would not be allowed to lease space at the CCA, like other businesses were allowed to do.  In his emails, Mr. Figler is talking about vendors, or those being paid by the college.  The businesses that lease space at the CCA are not “vendors” of the college.  They are tenants.  The college does not pay the businesses for services rendered, like for an event.  The businesses pay the college to use the space.  Mr. Figler may have meant to say that 21 at the Frederick could have no business relationship of any kind with the college, and maybe the administrators assumed such is what he meant, but that is not what he said.  In these emails, Mr. Figler is discussing 21 at the Frederick and other employee-owned businesses being prohibited from being vendors of the college, meaning the college pays them money for services.  They say nothing about leasing space at the CCA.  

It appears from the evidence that 21 at the Frederick catered no more events for MCTC following that Prostart Workshop.  Mr. Cross, on behalf of the restaurant, orally contracted with Mr. Perry to allow him to use the CCA facility to prepare food for some of the restaurant’s private catering events during the month of December 2015.  This was not a college event, and 21 at the Frederick was not providing services for pay to the college.  Mr. Perry treated 21 at the Frederick like any other business seeking to use the CCA facility.  Mr. Perry testified that it was not uncommon for him to enter into casual tenant relationships with community organizations and businesses for the leasing of space at the CCA, and he treated 21 at the Frederick no differently.  This is how the facility had been operated for the prior five years without incident.  However, the issue in this matter is not whether Mr. Perry was exceeding his authority.  The only issue in this grievance is whether Grievant engaged in the alleged misconduct thereby warranting her dismissal.  
Given the evidence presented, the undersigned finds it very likely that Mr. Figler, Dean Brown, Ms. Tomblin-Byrd, Public Safety, and the other administrators had no firm understanding of how the CCA was operated, the leasing of space to tenants, and the procedures, or practices, followed for the same.  It does not appear that any of the administrators cared about, or questioned how the CCA was being operated.  The evidence suggests that Mr. Perry did not have much oversight, whether right or wrong.  However, no evidence was presented to suggest that Grievant had anything to do with Mr. Perry contracting with 21 at the Frederick in December 2015.  The only thing Grievant did was hand Mr. Cross the key, as instructed by Mr. Perry as Director of the facility, like she had done in the past for others having permission to access the property.  

Given the evidence presented, the undersigned cannot find that Respondent proved by a preponderance of the evidence that Grievant engaged in any acts of insubordination.  Mr. Figler’s directive, right or wrong, only prohibited 21 at the Frederick from being a vendor at MCTC.  His directive said nothing about 21 at the Frederick being prohibited from leasing space at the CCA.  Accordingly, Grievant engaged in no act of willful defiance of Mr. Figler’s June 22, 2015, directive.  There is no need to address whether Mr. Figler’s interpretation of the West Virginia Ethics Act is correct.  Grievant was not dismissed for violating the West Virginia Ethics Act.  Grievant was dismissed for insubordination and dishonesty, as stated in her termination letter.  Accordingly, those are the charges that Respondent has to prove, and nothing else.  
Dishonesty in the performance of professional duties


The second charge listed in Grievant’s termination letter is “dishonesty in the performance of professional duties” and states as follows:

On January 12, 2016 in an interview with Terri Tomblin-Byrd and Stephanie Neal, you stated that 21 at the Frederick, the restaurant that is owned by your husband, Mark Cross, did not use the Center for Culinary Acts (CCA) prior to the establishment of a December 2015 contract.  You also stated that you were aware of the sign-in/sign-out procedure used at the CCA but admitted to not following that procedure during the 21 at the Frederick usage of the facility in December 2015.  You also stated that Larry Perry was responsible for providing vendors with keys to the facility.  During the fact finding process, which included review of recorded security video, evidence of the use of the CCA facility by 21 at the Frederick was established for the period of December 2-14, 2014.  Mark Cross entered the building multiple times during this time period.  More specifically, on December 9, 2014 you were also present in the facility.  On November 4, 2015, you placed a work-order for five keys to the CCA.  In an interview with Larry Perry, he indicated that you distributed keys to organizations using the facility.  Mark Cross entered the CCA using a key that he had in his possession. 

The dishonesty charge, as stated above, is somewhat confusing.  Respondent has accused Grievant of being dishonest during her January 12, 2016, interview because it claims she denied that 21 at the Frederick used the CCA before the establishment of a December 2015 contract.  Also, Respondent appears to assert that Grievant was somehow dishonest by not signing-in and out of the building, and by stating at her interview that Mr. Perry was responsible for providing keys to the people leasing space at the CCA, even though she handed Mr. Cross the key to the CCA for his use in December 2015.  Grievant denies being dishonest during her interview.    
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 

The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).

Grievant testified on day three of the level three hearing.  Grievant’s demeanor was appropriate, and she answered the questions asked of her.  Grievant was not evasive.   Grievant, of course, is an interested party, but she did not appear untruthful.  Grievant testified that she did not recall denying that Mr. Cross used the facility before the establishment of December 2015 contract during the January 12, 2016, interview.  Grievant testified that her husband used the facility in December 2014, and that she had no reason to deny the same because there are security cameras that record who enters and exits the facility.  Grievant also testified that she had no intent to be dishonest in her answer.  Further, Grievant testified that she had no knowledge of the 2015 contract between Mr. Perry and her husband, other than Mr. Perry telling her that Mr. Cross was going to use the facility.  She knew no details of the contract, whether it was oral or written, or anything else.  Mr. Perry just told her that Mr. Cross was going to use the space.  With respect to the signing in and out of the facility, Grievant testified that the sign-in/out sheet was developed by Mr. Perry for CCA tenant Scragglepop, and that it was not for anyone else.  Grievant has not denied handing the key to Mr. Cross in December 2015, or requesting the five additional keys from Physical Plant in November 2015.  Grievant testified that she gave no keys out to anyone without authorization from Mr. Perry.  
Grievant’s testimony is plausible.  One has to remember, the January 12, 2016, interview was a surprise.  Grievant had no prior notice, and did not know what the meeting was about until she got there.  Further, upon information and belief, the interview was not recorded or transcribed.  Once the interview started, Grievant was asked whether her husband used the facility before the establishment of a contract in December 2015.  Grievant testified that she does not recall answering “no” to this question.  Grievant testified that she knew he used the facility the year before, in December 2014, and that she had no reason to lie about this because the security cameras record who enters and exits the building.  While the undersigned has some trouble with this explanation, it was a surprise meeting, and nervousness could certainly be a factor.  Further, it is possible that instead of being dishonest, Grievant was thinking only in the context of what had occurred a couple of months before in 2015, not years prior.  Perhaps, had she been specifically asked about his use in any prior years, the answer would have been different.   
As for the sign-in/out procedure, Mr. Perry testified that he developed the sign-in/out sheet for Scragglepop to help them keep track of the time they were spending preparing their product.  Therefore, Mr. Perry’s testimony supports Grievant’s account.  Further, no evidence was presented to suggest that there was any kind of sign-in/sign-out policy in place for the CCA employees, or anyone else using the CCA.  Also, the evidence presented established that Mr. Perry was the only person at the CCA to contract with businesses for the use of the CCA space, and that keys were officially issued to him to distribute to those using the CCA.
  No evidence was presented to suggest that Grievant’s request of the five additional keys was improper.  In fact, Grievant appears to have followed policy in requesting the keys by submitting a work order to Physical Plant.  Grievant’s testimony was credible.  

The accusations Respondent raised in the “dishonesty” charge of the termination letter appear to be a stretch.  While there may have been some inconsistencies, such does not necessarily mean that there was dishonesty.  There is no recording or transcript of the interview, and no way to know exactly what was asked of Grievant and what exactly was said.  Further, just as the decision to terminate Grievant was made before giving her a chance to refute the claims made against her, it is certainly possible that Ms. Tombin-Byrd and Ms. Neal had already drawn their conclusions before interviewing Grievant. Grievant was never interviewed by the investigators.  It does not appear that Mr. Perry was either.  The allegations of wrongdoing made against Grievant were based upon conclusions the investigators made without talking to Grievant or Mr. Perry.  Instead of asking why Mr. Cross was there, the investigators saw him on the video and tried to find written contracts to establish he had a legitimate purpose to be there.  These investigators had no knowledge of how the CCA was operated, or of its normal procedures in renting space, because they did not talk to anyone who had direct knowledge of the same.  As for the keys, the emails between Mr. Perry and Physical Plant show that Mr. Perry was assigned keys for those renting space at the CCA, and Mr. Perry even gave Physical Plant a list of people needing keys for the CCA.  Mr. Perry directed Grievant to provide Mr. Cross a key so that he could use the space.  Mr. Perry was in charge of the operations of the CCA, not Grievant.  Given the evidence presented, Respondent has failed to prove the charge of “dishonesty in the performance of professional duties” against Grievant.  
Predetermination Conference

Grievant alleged in her statement of grievance that Respondent violated the West Virginia Code of State Rules § 135-9-12.3 by failing to provide her a predetermination conference before the decision to terminate her employment was made.  Respondent does not deny that it failed to give Grievant a predetermination conference.  However, Respondent asserts that “Grievant waived her due process right to an immediate conference or hearing on the merits of [her] case, which is guaranteed through the grievance process, when she voluntarily bypassed the Level 1 step of the proceedings and appealed directly to a lengthy and delayed hearing at Level III.”
  Title 135 Procedural Rule, West Virginia Council for Community and Technical College Education, Series 9, “Academic Freedom, Professional Responsibility, Promotion and Tenure,” Section 12.3 states as follows:
Prior to giving the faculty member a written dismissal notice, the institution shall notify the faculty member of the intent to give the written dismissal notice, the reasons for the dismissal, and the effective date of the dismissal.  The faculty member shall have an opportunity to meet with the institutional designee prior to the effective date to refute the charges.

W.Va. Code St. R. § 135-9-12.3.  The evidence presented demonstrates that Respondent clearly failed to comply with this procedural rule.  Grievant was called into a meeting where she was immediately handed a letter and informed that she was going to be terminated, and was given the option to resign.  After she stated that she would not resign, she was informed that she was terminated effective immediately and that she had to leave the campus, but could contact public safety to get her things from her office.  The charges were not fully explained to her, and she was never given the opportunity to refute the charges, or even explain her side of the story.  She really did not have time to read the letter in detail.  Respondent’s argument that somehow Grievant “waived her due process rights” by filing an expedited grievance directly to level three, as is permitted by statute, is wholly without merit.  Yes, Grievant could have filed her grievance at level one and had a level one hearing or conference, but that is totally different from a predetermination conference.  They are not one and the same.  A predetermination conference is just what it sounds like:  a conference to be had with an employee before any determination on disciplinary action, such as dismissal, is made.  The predetermination conference is an opportunity to gather more information before a decision is made, and it grants the employee notice and an opportunity to be heard.  Grievant was guaranteed a predetermination conference without having to file a grievance.  Respondent totally misses the point on this issue.  Grievant waived nothing.  Grievant had to file a grievance action to be heard.  Grievant filed her grievance on or about February 3, 2016, and had a level three hearing scheduled on March 11, 2016.  Unfortunately, the parties did not finish presenting their cases on that day, and additional days of hearing were needed.
 
 

Issues Raised in Post-Hearing Submissions
Both Grievant and Respondent raised claims in their post-hearing submissions that should be addressed.  In her proposed Findings of Fact and Conclusions of Law, and Addendum thereto, Grievant raised allegations of bad faith.  In particular, Grievant alleges that Respondent engaged in acts of bad faith by producing over 300 pages of documents to counsel for Grievant after midnight the day of the hearing, “the bulk of which covered material totally unrelated to the termination grounds,” by presenting witnesses and exhibits outside the termination grounds, thereby delaying the proceeding, and by addressing mitigation of damages in its proposed Findings of Fact and Conclusions of Law.  Grievant also requests an award of attorney fees.  
“The administrative law judge may make a determination of bad faith and, in extreme instances, allocate the cost of a hearing to the party found to be acting in bad faith.  The allocation of costs shall be based on the relative ability of the party to pay the costs.”  W. Va. Code § 6C-2-4(6).   On the first day of hearing, counsel for Grievant informed the undersigned that Respondent’s counsel had sent him hundreds of pages of documents after midnight in response to a request he had made, therefore, only hours before the level three hearing was to begin.  The undersigned asked if he needed a continuance and counsel for Grievant informed the undersigned that he did not.  It is noted that there was no discovery order in place and that the parties were, apparently, correctly engaging in informal discovery. Grievant is correct that Respondent raised a number of issues and alleged policy violations not included in the termination letter.  However, Grievant made a number of objections relevant to the same during the hearing, and the undersigned ruled that only the alleged misconduct addressed in the termination letter would be considered in this decision.  Also, as stated earlier herein, the undersigned excluded evidence of alleged misconduct discovered after Grievant had been terminated as such is irrelevant as it was not considered when making the decision to terminate Grievant.  
None of the conduct complained of rises to the level of extreme bad faith.  Also, it is to be noted that the Grievance Board cannot award attorney fees as costs even when there is a finding of extreme bad faith.  See Ferrell and Marcum v. Regional Jail and Correctional Facility Authority/Western Regional Jail, Docket No. 2013-1005-CONS (A) (June 12, 2014), rev’d, Kan. Co. Cir. Ct., Civil Action No. 14-AA-78 (Aug. 17, 2015).  Therefore, Grievant’s motion for a finding of bad faith and for an award of attorney fees is denied. 
In her Addendum, Grievant also moved to strike Respondent’s proposed Findings of Fact and Conclusions of Law concerning Respondent’s arguments about mitigation.  The undersigned assumes that Grievant is referring to Respondent’s arguments regarding after-acquired evidence limiting damages which are set forth in her proposed Findings of Fact and Conclusions of Law.  These arguments were not made at the level three hearing.  Respondent argues in its proposals that if this grievance is granted, “ . . . any award of damages that might possible by granted to Grievant in the present matter must be limited to backpay from the date of termination to the date that evidence was discovered of her terminable offense of using the CCA facility for her personal catering business,” citing primarily McKennon v. Nashville Banner Publishing, 513 U.S. 352, 115 S.Ct. 897, 130 L.Ed.2d 852 (1995) and Barlow v. Hester Industries, Inc., 479 S.E.2d 628, 198 W. Va. 118 (W.Va. 1996).

The undersigned has reviewed both of these cases, and they do not apply in this matter.  These cases are distinguishable from this instant matter in that they result from employment discrimination cases brought by plaintiffs in civil actions.  The instant matter is an administrative grievance matter.  It is not an employment discrimination case filed in a circuit court.  Further, the Rules of Evidence do not apply in grievance proceedings, and the remedies available in grievance proceedings are very limited, and are significantly different from those available in civil litigation. Moreover, in both cases, the misconduct discovered after the termination of the plaintiffs involved breaches of confidentiality clauses/policies and was, apparently, undisputed.  To the best of the undersigned’s knowledge, breaches of confidentiality have not been alleged in this matter, and Grievant has not admitted to engaging in any misconduct.  Also, Respondent’s synthesized rule, as stated above, is not exactly what the cases say.  Looking at the case from West Virginia, Barlow, the West Virginia Supreme Court of Appeals stated as follows in Syllabus Point 4:

In an employment discrimination case when an employer discovers, after terminating an employee, evidence of the employee’s wrongdoing that he or she committed before his or her discharge, a trial court may, with the exercise of reasonable discretion, admit such evidence for the limited purpose of determining which remedies are properly available to the plaintiff employee.  Consistent with Rule 105 of the West Virginia Rules of Evidence, the trial court, upon admitting after-acquired evidence of an employee’s wrongdoing, should instruct the jury as to the limited purpose of the evidence.   
Id.  The Court goes on to say, 
We agree with the Supreme Court’s determination that after-acquired evidence of an employee’s wrongdoing is admissible in an employment discrimination case.  However, we caution that such evidence is admissible only for the limited purpose of determining the remedies available to the plaintiff employee.  In this matter, evidence of the employee’s pre-termination wrongdoing is relevant particularly where such misconduct would have justified his or her termination in accordance with the employer’s disciplinary policy.  We emphasize, though, that after-acquired evidence is not admissible to show that the employer would have had a justified reason to terminate the employee separate and apart from the allegedly discriminatory firing.  Addressing the precise issue, the United States Supreme Court noted “‘proving that the same decision would have been justified . . . is not the same as proving that the same decision would have been made.’” McKennon, ___ U.S. at ____, 115 S.Ct. at 885, 130 L.Ed.2d at 862, quoting Price Waterhouse v. Hopkins, 490 U.S. 228, 252, 109 S.Ct. 1775, 1791, 104 L.Ed.2d 268, 289 (1989)(plurality opinion). (Citation omitted).
Id. at 133, 643.


Even if these cases were to apply, admitting the after-acquired evidence is discretionary, and not a requirement as Respondent asserts in its proposals.  Moreover, Respondent did not raise this evidence at the level three hearing with respect to limiting damages.  Respondent tried to add additional grounds to the termination letter, and the undersigned excluded the same as irrelevant.  Barlow addresses this very issue in the quotes above.  Nothing was said about limited damages at the hearing, or admitting evidence to the record for a limited purpose.  

In her Addendum, Grievant has added a request for tort-like damages covering the time after her contract expiration until such time as Respondent removed all indications that she was terminated or guilty of any kind of misconduct from its records.  This relief was not listed in the statement of grievance, and Grievant has not moved to amend the same.  Moreover, the Grievance Board has no authority to award relief for tort-like claims or punitive damages.  See Vest v. Bd. of Educ. of the County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995).  Accordingly, this request is denied.   
Conclusion

Based upon the evidence presented, Respondent has failed to prove by a preponderance of the evidence that Grievant engaged in “insubordination by refusal to abide by legitimate directions of administrators” and “dishonesty in the performance of professional duties” justifying her dismissal.  Therefore, this grievance is GRANTED, IN PART, and DENIED, IN PART.
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 

2.
Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors/ So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  “[F]or there to be ‘insubordination,’ the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and c) the order (or rule or regulation) must be reasonable and valid.” Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).

3.
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 

4.
The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).

5.
Respondent failed to prove by a preponderance of the evidence that Grievant engaged in “insubordination by refusal to abide by legitimate directions of administrators” and “dishonesty in the performance of professional duties” justifying her dismissal.

6.
“The administrative law judge may make a determination of bad faith and, in extreme instances, allocate the cost of a hearing to the party found to be acting in bad faith.  The allocation of costs shall be based on the relative ability of the party to pay the costs.”  W. Va. Code § 6C-2-4(6).   However, the Grievance Board may not award attorney fees as costs even when there is a finding of extreme bad faith.  See Ferrell and Marcum v. Regional Jail and Correctional Facility Authority/Western Regional Jail, Docket No. 2013-1005-CONS (A) (June 12, 2014), rev’d, Kan. Co. Cir. Ct., Civil Action No. 14-AA-78 (Aug. 17, 2015).  
7.
Grievant has failed to prove her claims of bad faith.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED, IN PART, and DENIED IN PART.

Respondent MCTC is hereby ORDERED to pay Grievant all sums due to her under her contract, including any attendant benefits, from January 21, 2016, to June 30, 2016, plus statutory interest.  Further, Respondent shall remove from its records, including any personnel records pertaining to Grievant, any and all references to this disciplinary action. All other relief sought by Grievant shall be and is hereby DENIED.   
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also, 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: January 20, 2017.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� The mailing date for the parties proposed Findings of Fact and Conclusions of Law was originally set as September 16, 2016.  However, counsel for the parties requested an extension of the same on September 15, 2016.  As the parties stated that they were both having difficulty meeting the existing deadline, the undersigned granted the extension, and set the new mailing date as September 23, 2016.  Grievant’s proposals were submitted by email at 6:09 p.m. on September 23, 2016.  Respondent’s proposals were submitted by email at 12:03 a.m. on Saturday, September 24, 2016.  As both of the parties proposals were submitted after close of business on Friday, September 23, 2016, they were stamped as received by the Grievance Board on Monday, September 26, 2016.  The undersigned is only noting these details because such has been raised in an argument that will be addressed later herein.  


� These stipulations are being included in verbatim as presented in the parties’ “Joint Stipulations of Fact” submitted to the Grievance Board on October 3, 2016. Typographical errors contained in the document are being included.  


� The undersigned does not understand this stipulation.  The undersigned will interpret the same to mean only that both parties agree that this email thread exists and was introduced into the record as an exhibit.  


� The undersigned acknowledges that this stipulation is a sentence fragment.  The undersigned interprets this stipulation to mean that there is no written record of a predetermination conference in Grievant’s personnel file, and nothing more.  


� The undersigned acknowledges that this stipulation is a sentence fragment.  Accordingly, the undersigned will interpret this stipulation to mean that such photos exist, and nothing more.  


� Again, the undersigned acknowledges that this stipulation is a sentence fragment.  Accordingly, the undersigned will interpret this stipulation to mean that no record of such a procedure exists, and nothing more. 


� See, testimony of Steven Brown.


� See, Joint Exhibit 3, various emails.


� It is not clear from the record what Prostart was, other than it was an event paid for by the West Virginia Department of Education.  The West Virginia Department of Education requested the catering services be performed by 21 at the Frederick, and MCTC arranged the same.  The West Virginia Department of Education paid the catering service fees for 21 at the Frederick to MCTC.  MCTC was to pay 21 at the Frederick.  Apparently, no one at MCTC raised any issue with 21 at the Frederick catering the event when it was requested by the West Virginia Department of Education.


� See, Joint Exhibit 3, email thread.  


� See, Joint Exhibit 3, emails.  


� See, Joint Exhibit 3, emails.  It is noted that the words appearing in bold font herein were also bold in the original document.  


� See, Grievant’s Exhibit 5, Perry email.


� See, Joint Exhibit 3, emails.  


� See, Grievant’s Exhibit 1, emails as stated.  


� See, Grievant’s Exhibit 1, emails, as stated.  


� See, Grievant’s Exhibit 4, invoice.


� See, Joint Exhibit 1, January 21, 2016, termination letter.  It is noted that the original letter contained a typographical error listing the date as January 21, 2015.  Both parties agree that such was an error; therefore, the undersigned noted the correct year on the exhibit. Only the correct date will be referenced herein.   


� See, testimony of Dean Steven Brown.


� During the level three hearing, Respondent attempted to introduce evidence of alleged misconduct discovered after it had terminated Grievant.  As such had not been contemplated in making the decision to terminate Grievant, the undersigned excluded the same.  Any after-acquired evidence that was not considered in making the decision to terminate Grievant is wholly irrelevant.  To the extent any of this evidence was introduced, or admitted, into the record of this proceeding, the same will not be considered herein.  See Mullins v. Regional Jail and Correctional Facility Authority/Southwestern Regional Jail, Docket No. 2013-1660-MAPS (Dec. 20, 2013).  It is noted that Respondent included numerous references to and arguments relying upon this excluded evidence in its proposed Findings of Fact and Conclusions of Law, raising for the first time the argument that such evidence must be considered with respect to limit any back pay awarded to Grievant.    


� See, Joint Exhibit 3, emails.  


� See, Joint Exhibit 3, emails.  It is noted that the words appearing in bold font herein were also bold in the original document.  


� See, October 19, 2015, email from R. Michael Dunn, Director of Physical Plant.


� See, Respondent’s proposed Findings of Fact and Conclusions of Law, pg. 16.


� In her statement of grievance, Grievant raised a bad faith claim against Respondent for its failure to provide her with a predetermination conference, and requested attorney fees.  However, to the best of the undersigned’s knowledge, Grievant did not mention this particular claim of bad faith in her post-hearing submissions.  Accordingly, this claim is deemed abandoned and will not be addressed further herein. 
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