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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BENJAMIN ROSS MCCARTHY,



Grievant,

v.







Docket No. 2015-1212-MAPS

DIVISION OF CORRECTIONS/HUTTTONSVILLE

CORRECTIONAL CENTER and

DIVISION OF PERSONNEL,



Respondents, and

MICHAEL T. STOWE, JR.,



Intervenor.


DECISION


Grievant, Benjamin Ross McCarthy, an employee of the Division of Corrections, filed 

this grievance on April 27, 2015.  The Statement of Grievance reads as follows:

I recently tested and interviewed for the position of Correctional Officer IV at the Huttonsville Correctional Center for the second time.  On April 1st 2015 I was notified by the HCC Human Resource office that I was selected as the tentative applicant for the position and asked if I would like to accept the position with a start date of Thursday April 16th 2015.  I did accept the position.  Due to being on an offsite detail I did not learn of a possible discrepancy with my experience until Thursday April 16th 2015, although an email was sent on Monday April 13th 2015, no other form of contact was attempted to inform me of the discrepancy.  Upon reading the email sent from the WVDOC Human Resource office the representative states that the Division of Personal [sic] (DOP) has come to the conclusion that I am lacking experience by 4 months.  At this time I have 3 years and 6 months as an employee of the DOC.  I currently have thirty eight credit hours toward a degree in criminology from WVU.  According to the specifications with the substitution of experience there is a rate of thirty semester hours for each year of experience.  The substitution of experience in regards to college experience as explained to me by emails was that the DOP chooses what classes they deem applicable because a person could declare any major and have the ability to choose their classes regardless of relevancy to the degree.  
I, on the other hand, did choose Pre-Criminology & Investigations.  Almost all classes taken were required to move further in that field.  In regards to relevancy of certain classes, most classes can easily be likened to many of the courses taken while at the Corrections academy and those taken while doing in-service.  The significance of most, if not all, of my courses do impact my job and have helped me get to my current position.

The Relief Sought reads:  

Promotion to the Correctional Officer IV position and lost wages from the projected start date of Thursday April 16th 2015.


After a Level One hearing held on May 18, 2015, the hearing examiner recommended denial of the grievance.  The appointing authority concurred in that recommendation and the grievance was denied.  The Division of Personnel was joined to the case as an indispensable party by Order dated June 5, 2015.  A Level Two mediation session was conducted on October 9, 2015.  Grievant perfected his appeal to Level Three on October 29, 2015, and an evidentiary hearing was conducted before the undersigned on November 15, 2016, at the Randolph County Development Authority, Elkins, West Virginia.  Grievant appeared pro se.  Intervenor appeared pro se.  Respondent Division of Corrections appeared by Cynthia “Shelly” Gardner, Assistant Attorney General.  Respondent Division of Personnel appeared by Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for consideration upon receipt of the parties’ fact/law proposals on December 16, 2016.


Synopsis


Grievant seeks a promotion to a Correctional Officer 4 position.  The record did not demonstrate by a preponderance of the evidence that Grievant met the minimum qualifications of the position at the time he sought the promotion.  The record did establish that Grievant has met the qualifications of the position since filing this action and has been promoted.  Accordingly, this grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is currently employed in a position in the Division of Corrections, at Huttonsville Correctional Center, that is classified as a Correctional Officer 4.  He was promoted into this position effective October 16, 2015.


2.
The Division of Corrections originally sought to promote Grievant to a Correctional Officer 4 position in April of 2015.  At that time, Grievant did not meet the minimum qualifications required for the Correctional Officer 4 position.


3.
Grievant does not have, nor is he pursuing completion of a college degree.


4.
All classification specifications detail the minimum qualifications necessary for an individual to occupy a position with a specific classification.  The minimum qualifications for the Correctional Officer 4 classification read in pertinent part as follows:

MINIMUM QUALIFICATIONS

Training:  Graduation from a standard high school or the equivalent.

Experience:  Four years of full-time or equivalent part-time paid experience as a correctional officer, probation/parole officer, military police officer, police officer or in criminal justice related field.

Substitution: Successfully completed study from an accredited college or university in corrections, criminal justice or related field may be substituted for the required experience on a year-for-year basis.


5.
The Division of Personnel first reviewed Grievant’s qualifications to determine if he was eligible for a promotion to a Corrections Officer 4 position when they received a personnel transaction from the Division of Corrections attempting to promote him in April of 2015.  Based upon a review of Grievant’s qualifications, the Division of Personnel determined that Grievant had three years and eight months of qualifying experience and was therefore lacking an additional four months of qualifying experience necessary to meet the minimum qualifications of the position.  Accordingly, the personnel transaction for the promotion was denied by the Division of Personnel.


6.
The Division of Personnel’s interpretation that the language “successfully completed study from an accredited college or university” used in the minimum qualifications for many classifications means that the employee must have actually earned the degree.


7.
Grievant applied for another Correctional Officer 4 position once he met the minimum qualifications of the position.  The Division of Corrections selected Grievant for the position and the personnel transaction for the promotion was approved by the Division of Personnel with an effective date of October 16, 2015.


8.
It became apparent during the Level Three hearing that Mr. Stowe should not have been made an Intervenor; rather, he should have been a separate Grievant with his own grievance.  Mr. Stowe currently occupies a position in the Division of Corrections that is classified as a Correctional Officer 3.  The Division of Personnel approved the personnel transaction for his promotion into this position effective August 1, 2015.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant asserts that he was eligible to be promoted to the Correctional Officer 4 position in April of 2015.  He contends that the Division of Personnel should have counted all of his college course hours toward meeting the substitution requirement listed in the classification specification because they are all courses that are required for him to obtain a degree.


The Division of Personnel contends that Grievant did not meet the minimum qualifications required for the Correctional Officer 4 position in April of 2015.  Rebecca White, Administrative Services Manager in the Personnel Transaction Review section of the Division of Personnel, indicated that the language “successfully completed study from an accredited college or university” in the minimum qualifications of the position means that the employee must have actually earned the degree.  It is undisputed that Grievant does not possess a college degree and therefore all of his college hours cannot count toward meeting the minimum qualifications of the position.  Since the time of filing the grievance, Grievant acquired the necessary minimum qualifications and has been promoted into a Correctional Officer 4 position.  The record did not establish that the actions of the Division of Personnel were in any way arbitrary and capricious.
  The State Personnel Board and the Director of the Division of Personnel have wide discretion in performing their duties although they cannot exercise their discretion in an arbitrary and capricious manner.  Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Personnel, Docket No. 99-T&R-118 (Aug. 30, 1999).


Concerning Mr. Stowe, the Division of Personnel has not received a personnel transaction from the Division of Corrections to promote him to a Correctional Officer 4.  Mr. Stowe essentially seeks an advisory opinion.  As the Grievance Board does not issue advisory opinions this matter will not be addressed.  “Because it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’  Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).”  Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
The State Personnel Board and the Director of the Division of Personnel have wide discretion in performing their duties although they cannot exercise their discretion in an arbitrary and capricious manner.  Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Personnel, Docket No. 99-T&R-118 (Aug. 30, 1999).


3.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).


4.
Grievant did not demonstrate by a preponderance of the evidence that he met the minimum qualifications of the position and should have been promoted into the Correctional Officer 4 position in April of 2015.


For the forgoing reasons, the grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: January 31, 2017                     


___________________________









Ronald L. Reece









Administrative Law Judge
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