THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Michael Nelson Malone,



Grievant,

v.







Docket No. 2017-0514-DHHR
Department of Health and Human Resources/
Office of the Inspector General and 
Division of Personnel,



Respondent.

DECISION


Grievant, Michael Nelson Malone, is employed by Respondent, Department of Health and Human Resources (“DHHR”) in the Office of the Inspector General.  On August 9, 2016, Grievant filed this grievance against Respondent.  Grievant attached a lengthy statement which essentially alleges that the state wrongly calculated his annual increment pay in refusing to credit his employment as a public defender.  For relief, Grievant seeks “[a]ppropriate credit for over six years in state spending unit for annual increment pay and annual leave.”

Following the August 29, 2016 level one conference, on September 1, 2016 the level one grievance evaluator determined that she was without authority to decide the matter and waived it to level two, denying the grievance.  By order entered September 2, 2017, the Division of Personnel (“DOP”) was joined as a party.  Following unsuccessful mediation, Grievant appealed to level three of the grievance process on January 30, 2017.  A level three hearing was held on June 13, 2017, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant appeared pro se.  Respondent DHHR was represented by counsel, Michael E. Bevers, Assistant Attorney General.  Respondent DOP was represented by counsel, Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on July 17, 2017, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFL”).
Synopsis

Grievant is an attorney employed by Respondent DHHR in the Medicaid Fraud Unit of the Office of the Inspector General.  Prior to his employment with Respondent DHHR, Grievant was employed as a public defender by two separate public defender corporations.  Grievant grieves his failure to receive annual increment pay, asserting he is entitled to the same based on his years of service with the public defender corporations.  Public defender corporations are not state agencies or spending units of the state for purposes of annual increment pay.  Grievant failed to prove he is entitled to years of service credit for annual increment pay based on his previous employment with public defender corporations.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is an attorney employed by Respondent DHHR in the Medicaid Fraud Unit of the Office of the Inspector General.
2. Grievant began employment with Respondent DHHR on April 1, 2015.  
3. Prior to his employment with Respondent DHHR, Grievant was employed as a public defender by two separate public defender corporations from September 1, 2009 through March 31, 2015.  

4. While he was employed by the public defender corporations, Grievant was paid by each corporation from the corporation’s bank account, not from the state treasury.  Grievant did not receive annual increment pay.  Grievant participated in the Public Employees Retirement System and the Public Employees Insurance Agency.  
5. Services to the indigent are divided between Public Defender Services, the Indigent Defense Commission, and the public defender corporations.  
6. Each public defender corporation is governed by an individual board of directors.  The composition of the boards are prescribed by the legislature, but only one to two directors are appointed by the governor.  A public defender corporation does not operate on a statewide basis, but is limited to its specific circuit or combined circuit.  Public Defender Services receives an appropriation from the legislature, but the public defender corporations do not.  Each public defender corporation must apply for a grant from Public Defender Services and may receive funding from other sources.  The public defender corporations are not required to deposit its funds in the state treasury.  The public defender corporations must register as vendors with the state in order to have grant monies deposited into the corporation’s bank accounts from which its employees are paid.   
7. When Grievant first began employment with Respondent DHHR, Respondent DHHR calculated Grievant’s state tenure including his employment with the public defender corporations.  In August 2015, after consultation with Respondent DOP, Respondent DHHR revised Grievant’s tenure to remove his employment with the public defender corporations.   

8. In July 2016, Grievant was not paid annual increment pay.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

 “Every eligible employee with three or more years of service shall receive an annual salary increase equal to sixty dollars times the employee's years of service. In each fiscal year and on the first day of July, each eligible employee shall receive an annual increment increase of sixty dollars for that fiscal year.” W. Va. Code § 5-5-2 (a).  “Eligible employee" means, in relevant part, “Any regular full-time employee of the state or any spending unit of the state who is eligible for membership in any state retirement system of the State of West Virginia or other retirement plan authorized by the state. . . .” W. Va. Code § 5-5-1(a)(1). "‘Years of service’ means full years of totaled service as an employee of the State of West Virginia.”  W. Va. Code § 5-5-1(a)(3)(b).  “‘Spending unit’ means any state office, department, agency, board, commission, institution, bureau or other designated body authorized to hire employees.”  W. Va. Code § 5-5-1(a)(3)(c).   
The Public Defender Services Act created the Public Defender Services, the Indigent Defense Commission, and thirteen public defender corporations, one in each judicial circuit of the state. W. Va. Code § 29-21-1 et seq.  Public Defender Services is an executive agency. W. Va. Code § 29-21-3.  The public defender corporations are corporations. W. Va. Code §§ 29-21-8 and § 29-21-15(d).  Each public defender corporation is governed by a board of directors.  W. Va. Code § 29-21-15.  The public defender corporations make application each year to the executive director of Public Defender Services and the Indigent Defense Commission for grant funding.  W. Va. Code § 29-21-13. Public defenders are employees of the public defender corporations, not Public Defender Services.  W. Va. Code § 29-21-2(5).  Provisions of the law governing corporations, not inconsistent with the Public Defender Services Act, are applicable to the board of directors of the public defender corporation. W. Va. Code § 29-21-15(d).   

Grievant asserts the public defender corporations are spending units of the state and therefore his employment with the public defender corporations is qualifying service for purposes of annual increment pay.  Respondent DOP and Respondent DHHR disagree. 

In his original grievance filing, Grievant argued that he was entitled to increment pay based on the decision of Blower v. W. Va. Educ. Broad. Auth., 182 W. Va. 528, 389 S.E.2d 739 (1990).  Grievant did not discuss this case in his PFFCL, instead making argument based only on the statutory language the DOP’s procedural rules.  Blower is not directly on point in this matter.  The Blower court was considering the definition of “state agency” based on the specific language of W. Va. Code § 14-2-3, which relates to civil suits against the State.  This grievance relates to a separate part of the code with different definitions.  In addition, in Grievant’s PFFCL, Grievant does not assert that the public defender corporations are “state agencies,” he asserts they are “spending units.”  However, the Blower test is possibly instructive and will be discussed below.


“In determining whether a particular organization is a state agency, we will examine its legislative framework. In particular, we look to see if its powers are substantially created by the legislature and whether its governing board's composition is prescribed by the legislature. Other significant factors are whether the organization can operate on a statewide basis, whether it is financially dependent on public funds, and whether it is required to deposit its funds in the state treasury.” Syl. Pt 1,
Blower v. W. Va. Educ. Broad. Auth., 182 W. Va. 528, 389 S.E.2d 739 (1990). 
While the legislature created the public defender corporations, the legislature specifically divided services to the indigent between Public Defender Services, the Indigent Defense Commission, and the public defender corporations.  The legislature expressly designated Public Defender Services as a state agency and the public defender corporations as corporations subject to the law governing corporations.  Each public defender corporation is governed by an individual board of directors.  The composition of the boards are prescribed by the legislature, but only one to two directors are appointed by the governor.  A public defender corporation does not operate on a statewide basis, but is limited to its specific circuit or combined circuit.  Public Defender Services receives an appropriation from the legislature, but the public defender corporations do not.  Each public defender corporation must apply for a grant from Public Defender Services and may receive funding from other sources.  A public defender corporation is not required to deposit funds in the state treasury.  The public defender corporations must register as vendors with the state in order to have grant monies deposited into the corporation’s bank accounts from which its employees are paid.  Although Grievant points to his participation in the Public Employees Insurance Agency and the Public Employees Retirement System as proof that the public defender corporations are a state agency or spending unit, the Blower test does not include participations in the Public Employees Insurance Agency or the Public Employees Retirement System as a consideration.  Both the Public Employees Insurance Agency and the Public Employees Retirement System allow the participation of non-state entities.  See W. Va. Code §5-16-2(4), W. Va. Code § 5-10-2(17).

Under the Blower test, the legislative framework makes it clear that the public defender corporations are not state agencies.  If the legislature had intended the public defender corporations to be state agencies, it would have created them under the Public Defender Services, which it expressly made a state agency.  Further, the language of the statute at issue in this case makes it clear Grievant is not entitled to annual increment pay under the definition of “spending unit.”  A public defender corporation is not a “state office, department, agency, board, commission, institution, bureau or other designated body authorized to hire employees.”  W. Va. Code § 5-5-1(a)(3)(c) (emphasis added).  A public defender corporation is a local, not a state, entity, confined to a circuit or combined circuit.  It is a corporation and not an “office, department, agency, board, commission, institution, bureau or other designated body.”      

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. “Every eligible employee with three or more years of service shall receive an annual salary increase equal to sixty dollars times the employee's years of service. In each fiscal year and on the first day of July, each eligible employee shall receive an annual increment increase of sixty dollars for that fiscal year.” W. Va. Code § 5-5-2 (a).  “Eligible employee" means, in relevant part, “Any regular full-time employee of the state or any spending unit of the state who is eligible for membership in any state retirement system of the State of West Virginia or other retirement plan authorized by the state. . . .” W. Va. Code § 5-5-1(a)(1). "‘Years of service’ means full years of totaled service as an employee of the State of West Virginia.”  W. Va. Code § 5-5-1(a)(3)(b).  “‘Spending unit’ means any state office, department, agency, board, commission, institution, bureau or other designated body authorized to hire employees.”  W. Va. Code § 5-5-1(a)(3)(c).   

3. “In determining whether a particular organization is a state agency, we will examine its legislative framework. In particular, we look to see if its powers are substantially created by the legislature and whether its governing board's composition is prescribed by the legislature. Other significant factors are whether the organization can operate on a statewide basis, whether it is financially dependent on public funds, and whether it is required to deposit its funds in the state treasury.” Syl. Pt 1,
Blower v. W. Va. Educ. Broad. Auth., 182 W. Va. 528, 389 S.E.2d 739 (1990). 

4. Public defender corporations are not state agencies or spending units of the state for purposes of annual increment pay. 

5. Grievant failed to prove he is entitled to years of service credit for annual increment pay based on his previous employment with public defender corporations.
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  October 4, 2017
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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