THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
OSHEL CARNELL, et al.,


Grievants,

v.






Docket No. 2017-0986-CONS
KANAWHA COUNTY BOARD OF EDUCATION,


Respondent,

and

LISA WOOTEN,

Intervenor.

DECISION

Grievants, Oshel Carnell, Peggy L. Stone, and Jimmy Lacy, filed separate level one grievances against their employer, Respondent, Kanawha County Board of Education, challenging the selection for the position of Supervisor of Transportation-Exceptional Students.  Grievant Carnell filed a level one grievance dated August 28, 2016, stating as follows: “[t]he position of Supervisor of Transportation-Exceptional Students was filled by someone that was not in the classification of Supervisor of Transportation as per WV Code 18A-4-8b, there were four people in the classification of Supervisor of Transportation that applied for the position.  The posting clearly stated that previous supervisory experience was preferred.”  As relief sought, Grievant Carnell requests “[t]o be offered the position of Supervisor of Transportation-Exceptional Students and able to receive the position if so desired.”  Grievants Stone and Lacy filed identical grievances dated August 30, 2016, making the same allegations as Grievant Carnell. 
Upon the motion of Respondent, the Level One Chief Administrator consolidated the three grievances on or about September 19, 2016.  At level one, Grievant Stone was represented by Gene Bailey, Esq. and Grievant Lacy was represented by John Roush, Esq., then the attorney for the West Virginia School Service Personnel Association (“WVSSPA”).  Grievant Stone appeared pro se.  Respondent was represented by James W. Withrow, Esq., General Counsel.  On or about February 27, 2017, the parties agreed to waive levels one and two, and proceed directly to level three, pursuant to W. Va. Code §6C-2-4(a)(4). 
A level three hearing was conducted by the undersigned administrative law judge on September 11, 2017, and September 20, 2017, at the Grievance Board’s Charleston, West Virginia, office.  Grievant Carnell appeared in person, pro se.  Grievants Stone and Lacy appeared by counsel, Joe Spradling, Esq., WVSSPA.
 Also appearing was Rod Stapler, WVSSPA Field Representative.  Respondent appeared by counsel, James W. Withrow, Esq.  Lisa Wooten appeared in person, pro se, on the first day of hearing in this matter, and orally moved to intervene.  There being no objections to Ms. Wooten’s oral motion, the ALJ granted the same, and ordered that Lisa Wooten be added to this case as the Intervenor.  This matter became mature for decision upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law on October 30, 2017.  It is noted that Intervenor Wooten did not avail herself of the right to file proposed Findings of Fact and Conclusions of Law.     
Synopsis

Grievants are employed by Respondent as Supervisors of Transportation.  They each applied for a vacant Supervisor of Transportation position, which would have been a lateral move.  The Respondent proceeded with the selection and interview process, considering individuals who did not hold the Supervisor of Transportation classification title.  Respondent selected an individual who held the classification title of Bus Operator for the position based upon her performance in the job interview. Grievants assert that Respondent violated West Virginia Code § 18A-4-8b, and that the hiring process was otherwise arbitrary and capricious.  Respondent denies Grievants’ claims arguing that it complied with West Virginia Code § 18A-4-8b in filling the vacancy, and that its selection and the selection process used were proper.  Grievants proved that Respondent violated West Virginia Code § 18A-4-8b in filling the vacancy at issue in this matter. However, Grievants failed to prove their claim that the hiring process used was otherwise arbitrary and capricious.  Therefore, this grievance is GRANTED IN PART, and DENIED IN PART.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievants are employed by Respondent and all hold the classification title Supervisor of Transportation.  Grievant Carnell serves as the supervisor of Respondent’s Sissonville Bus Terminal.  Grievant Lacy is the supervisor in charge of safety and training and is stationed in the Central Transportation Office, and not in a terminal.  However, in the past Grievant Lacy worked as the supervisor of the East Bank bus terminal.  

2.
Intervenor Wooten is employed by Respondent.  At the time of the events at issue in this grievance, Intervenor was employed as a bus operator.  She did not hold the classification title of Supervisor of Transportation.  


3.
Brette Fraley is employed by Respondent as the Executive Director of Pupil Transportation.  Mr. Fraley is Grievants’ direct supervisor.  Tabetha Gillespie is employed by Respondent as a Human Resources Specialist.  


4.
“Supervisor of transportation” is defined by statute as “a qualified person employed to direct school transportation activities properly and safely, and to supervise the maintenance and repair of vehicles, buses and other mechanical and mobile equipment used by the county school system.  After July 1, 2010, all persons employed for the first time in a position with this classification title or in a multiclassification position that includes this title shall have five years of experience working in the transportation department of a county board.  Experience working in the transportation department consists of serving as a bus operator, bus aide, assistant mechanic, chief mechanic or in a clerical position within the transportation department.”  W. Va. Code § 18A-4-8(i)(86).

5.
Respondent employs seven Supervisors of Transportation.  There is a Supervisor of Transportation stationed in each of Respondent’s five bus terminals, one for safety and training, and one for exceptional students and head start.  


6.
Barbara Taylor had been the Supervisor of Transportation/Exceptional Students prior to her retirement in or about June 2016.  Ms. Taylor’s retirement created a vacancy.  

7.
For three years prior to Barbara Taylor’s retirement, Intervenor worked with Ms. Taylor between her performing bus operator and clerk duties.  Intervenor worked with Ms. Taylor in her office during the school years and during summers.  Upon information and belief, Ms. Taylor was on leave periodically during that time.  Intervenor claims to have performed many of Ms. Taylor’s Supervisor of Transportation/Exceptional Students duties during her absences.  Intervenor does not claim to have held the Supervisor of Transportation/Exceptional Students classification title, but she claims to have performed the work of that classification.
    

8.
On June 22, 2016, Respondent posted a vacancy for the position of Supervisor of Transportation/Exceptional Students.  The opening date for this posting was listed as June 22, 2016, and the closing date was listed as June 28, 2016.  The posting stated as follows:

Supervisor of Transportation/Exceptional Students—261 Days—Pay Grade H3 
Transportation

Minimum Requirements


High School diploma or equivalent

Valid School Bus Operator Certification including Commercial Driver’s License.

Minimum of five (5) years School Bus Operator’s experience.
Must have knowledge of and ability to plan and route Pupil Transportation services safely, effectively, and efficiently.  

Strong supervisory and communication skills as well as knowledge in the maintenance of school buses required.

To be considered, applicants must satisfactorily complete the State Competency Test, and demonstrate their ability to plan and route transportation services by successfully completing a Kanawha County Schools Assessment of Transportation Supervisory skills test.  

Those applicants satisfactorily completing the State Competency Test and the Kanawha County Schools Assessment of Transportation Supervisory skills test will participate in a structured interviewed (sic) process for final recommendation to the Superintendent of Kanawha County Schools.

 
9.
The Grievants applied for the Supervisor of Transportation/Exceptional Students position.  Because all the Grievants held the classification of Supervisor of Transportation, this position would have been a lateral move for them.  None of the Grievants have asserted any claim for additional compensation or back pay.   

10.
It is unknown how many people applied for the position of Supervisor of Transportation/Exceptional Students.
  Tabetha Gillespie determined that seven of the applicants met the “minimum qualifications” for the position.  These seven were Grievant Carnell, Teresa Cochran, Christopher Hudson, Grievant Lacy, Grievant Stone, Intervenor, and Jerry Young.  

11.
Of the seven candidates for the position, the three Grievants and Teresa Cochran were the only ones known to hold a classification title in the classification category of the vacancy.
  The vacancy was for a Supervisor of Transportation, and they were already Supervisors of Transportation.  Intervenor held the classification title of bus operator.  It is unknown what classification titles Mr. Young and Mr. Hudson held, but they are not listed on the Supervisor of Transportation Seniority List.
     
12.
Ms. Gillespie created a matrix on which the qualifications of each applicant were recorded and rated.  The matrix merely is a table used to rate and compare the seven candidates.  The matrix contained columns for the candidates’ names, experience, performance evaluation, overall seniority, transportation seniority, attendance, interview, and total.  Neither “classification title” or “classification category” appears as a category on the matrix.
13.
The categories listed on the matrix were assigned values which were then used to score the candidates.  For instance, the category Performance Evaluation was worth a maximum of one point.  The interview, on the other hand, was worth a maximum of 100 points.  All of the other categories were assigned no more than nine points each.  Therefore, the interview was the deciding factor in the hiring process.

14.
The seven candidates were interviewed by a panel that included Brette Fraley, Tabetha Gillespie, Kate Porter, Assistant Superintendent for Special Education and Student Services, and Carol Lane, Coordinator for Pre-School.  The interviewers asked each of the candidates the same set of ten questions.  

15.
The seven candidates were given identical scores in the categories of Experience (5 points), Performance Evaluation (1 point), and Attendance (9 points).  The only categories in which they received differing scores were Overall Seniority, Transportation Seniority and the Interview.  


16.
Intervenor received the highest score on the interview, 75.3 points, which gave her the top overall score, 98.3 points, despite her lacking the classification title and having less seniority than some of the other candidates.  Grievant Lacy was scored 68.5 points on the interview.  Grievant Carnell was scored 53.3 points, and Grievant Stone was scored 49.5 points.  
17.
Grievant Lacy received the second highest overall score after Intervenor, that being 97.5 points.  Grievant Carnell received the third highest overall score, 80.3 points, followed by Teresa Cochran at 79.8 points, Mr. Young at 74.3 points, Grievant Stone at 66.5 points, and Grievant Hudson at 55 points.

18.
Respondent hired Intervenor to fill the vacancy because she received the highest score, and she became the Supervisor of Transportation/Exceptional Students. 

19.
Of the four candidates who held the classification title of Supervisor of Transportation, Grievant Jimmy Lacy had the most seniority.  The remaining three candidates in order of seniority is as follows: Grievant Oshel Carnell, Grievant Peggy Stone, and Teresa Cochran. 

Discussion
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievants argue that Respondent failed to comply with West Virginia Code § 18A-4-8b in its filling of the Supervisor of Transportation/Exceptional Students position.  Grievants Stone and Lacy assert in their proposed Findings of Fact and Conclusions of Law that the process was flawed as the weights assigned to the categories on the matrix were arbitrary and capricious.  Grievants Stone and Lacy further argue that because they and Grievant Carnell already held the classification title of Supervisor of Transportation, by statute, they were already “qualified,” and pursuant to statute, they should have been given the first opportunity to fill the vacancy.  Thus, Grievants Stone and Lacy assert that Respondent hired Intervenor in violation of statute.  Grievant Carnell appears to join in this argument.  
Respondent, by counsel, asserts that it complied with the provisions of West Virginia Code § 18A-4-8b
, and that its selection of Intervenor for the position was proper.  Respondent argues that the controlling factor is who is the most qualified candidate, not who has the most seniority.   In support of its position, Respondent relies on Nottingham v. Kanawha County Bd. of Educ., Docket No. 2014-0382-KanED (Nov. 25, 2014), rev’d Nottingham v. Kanawha County Bd. of Educ., Civil Action No. 14-AA-130, aff’d Nottingham v. Kanawha County Bd. of Educ., Case No.15-0602, (W. Va. Supreme Court, June 21, 2016) (memorandum decision), and a Grievance Board decision issued after such, James v. Kanawha County Bd. of Educ., Docket No. 2016-0879-KanED (Mar. 6, 2017).  
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986). “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997) (citations omitted).  “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
“In the exercise of their discretion, school boards may consider job-related factors in addition to the specific statutory qualifications in selecting an applicant to fill a posted vacancy.”  Randolph County Bd. of Educ. v. Scott, 217 W. Va. 128, 617 S.E.2d 478 (2005).  Further, “[t]he West Virginia Supreme Court of Appeals has repeatedly upheld service personnel hiring decisions in which seniority was not the determinative factor.  Hancock County Bd. of Educ. v. Hawken, 209 W. Va. 259, 546 S.E.2d 258 (1999); Ohio County Bd. of Educ. v. Hopkins, 193 W. Va. 600, 457 S.E.2d 537 (1995). In addressing supervisory positions, it was determined that additional factors could be considered in making the selection for the position.” James v. Kanawha County Bd. of Educ., Docket No. 2016-0879-KanED (Mar. 6, 2017).   

Grievants Stone and Lacy’s first argument that the weights assigned to the categories on the matrix were arbitrary and capricious, thereby flawing the process, fails.  The West Virginia Supreme Court of Appeals has upheld Respondent’s use of a similar hiring matrix in the case of Nottingham v. Kanawha County Bd. of Educ., Case No.15-0602, (W. Va. Supreme Court, June 21, 2016) (memorandum decision).  In that case, Respondent made the interview worth a maximum of 300 points, while seniority, supervisor experience, and college education were assigned a point for each year obtained.  For example, two years of college education was given two points.  With respect to the varying weights assigned to each category, or factor, the Court noted that, “[t]o the extent petitioner argues that the factors of seniority and past service were given little weight in respondent’s hiring process, he cites no authority to dispute the circuit court’s conclusion that these factors need not be given equal weight under all circumstances. . . .” Id.  In the instant matter, the interview was worth a maximum of 100 points, much less than in Nottingham, and the categories of experience, overall seniority, and transportation seniority were assigned one point for each year held.  Grievants argued only that the point values assigned to the categories were arbitrary and capricious, and provided no legal authority in support of this claim.  This argument was rejected in Nottingham.  As such, it must be rejected here.     
The Grievants also argue that Respondent violated West Virginia Code § 18A-4-8b by failing to give them the first opportunity to fill the vacancy as they already held the classification title Supervisor of Transportation.  Respondent appears to misunderstand Grievants’ argument in its proposed Findings of Fact and Conclusions of Law.  Respondent states that “Grievants assert that because they are more senior, one of them is entitled to the position.”
  That is not the Grievants’ argument in this matter.  Nonetheless, Respondent asserts that the method it used to fill the vacancy at issue in this matter complies with W. Va. Code § 18A-4-8b, and that the same has been upheld by the West Virginia Supreme Court of Appeals in the past, citing Nottingham.  
West Virginia Code § 18A-4-8b states, in part, as follows:  

(a)  A county board shall make decisions affecting promotions and the filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight [§ 18A-4-8] of this article, on the basis of seniority, qualifications and evaluation of past service.  

(b) Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.  If requested by the employee, the county board shall show valid cause why a service person with the most seniority is not promoted or employed in the position for which he or she applies.  Qualified applicants shall be considered in the following order:

(1) Regularly employed service personnel who hold a classification title within the classification category of the vacancy;

(2) Service personnel who have held a classification title within the classification category of the vacancy whose employment has been discontinued in accordance with this section;    

(3) Regularly employed service personnel who do not hold a classification title within the classification category of vacancy;

(4) Service personnel who have not held a classification title within the classification category of the vacancy and whose employment has been discontinued in accordance with this section;

(5) Substitute service personnel who hold a classification title within the classification category of the vacancy;

(6) Substitute service personnel who do not hold a classification title within the classification category of the vacancy; and

(7) New service personnel.

W. Va. Code § 18A-4-8b (emphasis added).  
This statute clearly states that applicants holding a classification title in his or her category of employment are qualified and are to be given first opportunity for promotion and filling vacancies.  Thereafter, other employees who do not hold the classification title shall be considered and shall qualify by meeting the definition of the job title.  The statute requires that qualified applicants be considered in the following order: “(1) [r]egularly employed service personnel who hold a classification title within the classification category of the vacancy. . . .”  The three Grievants fall within this category.  They were among the four candidates who already held the Supervisor of Transportation classification title at the time of application.  Intervenor falls within the third tier of qualified applicants to be considered, “[r]egularly employed service personnel who do not hold a classification title within the classification category of vacancy.”  Accordingly, Intervenor should not have been considered for the position before those already holding the classification title.   

The instant matter presents a very different factual situation than those detailed in Nottingham and James.  In those two cases, it appears that there were no qualified applicants already holding classification titles within the classification categories of the vacancies to be filled.  As such, there was no one “qualified” under the statute, and the school board had to determine which applicants were qualified.  The school board then used the matrix to rate and select the “most qualified candidate.”  In this matter, there were four qualified candidates at the outset of the hiring process because they already held the classification title Supervisor of Transportation.  Pursuant to West Virginia Code § 18A-4-8b, those four applicants, Grievant Carnell, Grievant Stone, Grievant Lacy, and Teresa Cochran should have been given first opportunity to fill the vacancy.  Based upon the evidence presented, their order of seniority is as follows:  Grievant Jimmy Lacy, Grievant Oshel Carnell, Grievant Peggy Stone, and Teresa Cochran.
  Of these four, Grievant Lacy received the highest interview score and the highest overall score in Respondent’s hiring scheme, which apparently considered his experience, performance evaluations, attendance, overall seniority transportation seniority, and interview.  As such, Grievant Lacy should have been placed in the position.  See Townsend v. Kanawha County Bd. of Educ. & Humphreys, Docket No. 2016-1702-KanED (May 22, 2017); Bird v. Kanawha County Bd. of Educ. & Busse, Docket No. 2017-1534-KanED (Nov. 9, 2017). 
Accordingly, this grievance is GRANTED IN PART and DENIED IN PART.    

The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).

3.
The selection of school service personnel is governed by statute:

(a)  A county board shall make decisions affecting promotions and the filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight [§ 18A-4-8] of this article, on the basis of seniority, qualifications and evaluation of past service.  

(b) Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.  If requested by the employee, the county board shall show valid cause why a service person with the most seniority is not promoted or employed in the position for which he or she applies.  Qualified applicants shall be considered in the following order:

(1) Regularly employed service personnel who hold a classification title within the classification category of the vacancy;

(2) Service personnel who have held a classification title within the classification category of the vacancy whose employment has been discontinued in accordance with this section;    

(3) Regularly employed service personnel who do not hold a classification title within the classification category of vacancy;

(4) Service personnel who have not held a classification title within the classification category of the vacancy and whose employment has been discontinued in accordance with this section;

(5) Substitute service personnel who hold a classification title within the classification category of the vacancy;

(6) Substitute service personnel who do not hold a classification title within the classification category of the vacancy; and

(7) New service personnel.

W. Va. Code § 18A-4-8b.

4.
Grievants proved by a preponderance of the evidence that the Supervisor of Transportation/Exceptional Students position posted in June 2016 was filled improperly in violation of West Virginia Code § 18A-4-8b.  Further, Grievants proved by a preponderance of the evidence that as they each held the classification title Supervisor of Transportation at the time the vacancy was posted, they were qualified for the position pursuant to West Virginia Code § 18A-4-8b and should have been given first opportunity to fill the vacancy.
5.
Grievants failed to prove by a preponderance of the evidence that the weights assigned to the categories evaluated on Respondent’s hiring matrix were arbitrary and capricious.  Such a method has been upheld by the West Virginia Supreme Court of Appeals. See Nottingham v. Kanawha County Bd. of Educ., Case No.15-0602, (W. Va. Supreme Court, June 21, 2016) (memorandum decision).  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED IN PART and DENIED IN PART.

Respondent is ORDERED to remove Intervenor from the position of Supervisor of Transportation/Exceptional Students, and to place Grievant Lacy in the position.  As this will be a lateral move, there is no issue of back pay.  To the extent that Grievants Carnell and Stone seek the Supervisor of Transportation/Exceptional Students over Grievant Lacy, their claims are DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: December 14, 2017.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� By the time this matter reached level three, John E. Roush, Esq., was no longer with the WVSSPA.  Joe Spradling now serves as its counsel.  At the beginning of the level three hearing, Mr. Spradling indicated that he would be representing both Grievant Stone and Grievant Lacy in this matter, and that they had waived any potential conflict of interest that exists given that both of them are seeking the same position.  Thereafter, at the request of Mr. Spradling, the ALJ inquired of Grievants Stone and Lacy who stated on the record that they understood the potential conflict of interest, which had been explained to them by Mr. Spradling, and they waived the same.  They further acknowledged that they understood that there was only one position at issue herein, and that all three Grievants were seeking the same. Grievant Carnell also stated on the record that he understood there was only one position at issue herein, and that all three Grievants were seeking the same.  Grievants further acknowledged that they understood that only one person can hold that position.  


� See, testimony of Intervenor.


� This is a direct quotation from the “Service Vacancies” posting that includes typographical and grammatical errors.  


� See, Respondent’s Exhibit 1, “Service Vacancies” posting, June 22, 2016.


� See, testimony of Tabetha Gillespie.


� See, Grievants’ Exhibit 1, Service Seniority List, January 15, 2016.


� See, Grievants’ Exhibit 1, Service Seniority List, January 15, 2016.


� It is noted that Ms. Gillespie testified that Respondent did not have to comply with West Virginia Code § 18A-4-8b for the hiring of supervisors based upon two grievance matters in which Respondent prevailed, those being the same two decisions counsel relied upon in his proposed Findings of Fact and Conclusions of Law.  It is recognized that Ms. Gillespie is not an attorney, and any legal conclusion she espoused at the hearing is entitled to no weight in and of itself.  However, as Ms. Gillespie had such an integral role in the posting and hiring for this position, her understanding of the requirements filling the position is relevant to this matter.      


� See, Respondent’s proposed Findings of Fact and Conclusions of Law, pg. 5.


� See, Grievants’ Exhibit 1, Service Seniority List, January 15, 2016.
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