THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

LESLIE DAWN RIDDLE.,



Grievant,

v.






       Docket No. 2016-1268-DHHR

DEPARTMENT OF HEALTH AND 

HUMAN RESOURCES/BUREAU 

FOR CHILDREN AND FAMILIES,



Respondent.
DECISION

Grievant, Leslie Dawn Riddle, is employed by Respondent, Department of Health and Human Resources (“DHHR”) in the Bureau for Children and Families, as an Economic Service Worker. Ms. Riddle filed a level one grievance form dated February 11, 2016, alleging the following:

The person that was hired for the job of Economic Service Supervisor turned in the application after the job posting was closed. WV Code 29-6-24 and Policy memorandum 2105 section 10.07c. And the person selected for the job has several years less tenure and experience than other applicants. Policy memorandum 2106, Employee selection, 1X,B,5.
As relief, Ms. Riddle seeks, to be placed in the Economic Services Supervisor position with back pay and interest, as well as to be made whole.


A level one hearing was held on April 25, 2016, and a decision denying the grievance was issued on May 13, 2016. Grievant’s appeal to level two was dated May 15, 2016, and a mediation was conducted on June 30, 2016. Grievant perfected her appeal to level three by placing it in the United States mail on July 5, 2016.

Grievant was represented at all three levels by Gordon Simmons, UE Local 170, and Respondent was represented at levels two and three by James “Jake” Wegman, Assistant Attorney General. The parties agreed to waive a hearing at level three and submit the grievance for decision based upon the factual record created at the level one hearing, supplemented by Proposed Findings of Fact and Conclusions of Law.  The undersigned accepted the agreement by letter dated October 26, 2016, and set a date of submission of proposals. This matter became mature for decision on December 16, 2016, when the last of the fact/law proposals was received at the West Virginia Public Employees Grievance Board.
Synopsis


Grievant alleges that the selection process was flawed because Respondent failed to consider Grievant’s supervisory experience earned outside her employment with the DHHR.  Respondent followed the process established by DHHR Policy Memorandum 2106, for filling vacant positions within the agency.  The procedure was not arbitrary, capricious or in violation of the policy.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Leslie Riddle, is employed by Respondent Department of Health and Human Resources (“DHHR”) in the Bureau for Children and Families. She is in the Economic Service Worker classification. She has been employed by the DHHR in the same bureau for seventeen years.

2.
Grievant holds a bachelor degree in Sociology. During her DHHR tenure, Grievant has performed work associated with every program under the DHHR income maintenance unit. From June 1999 through November 2004, Grievant worked twenty-five hours per week as a camp activities director for a diabetes education camp. In this capacity she planned and supervised demonstrations, programs and activities for 125 to 150 campers and one hundred staff. She supervised camp counselors, campers and medical staff in providing these programs. (Respondent Exhibit 2, Grievant’s application).

3.
A vacancy was posted for the position of Economic Services Supervisor for the Wood County regional office in December 2015. Grievant, and at least three other DHHR employees in that region, applied for the job and were interviewed.

4.
DHHR Policy Memorandum 2106, Employee Selection (“Policy 2016”) sets out the procedure to be followed for filling positions in the agency. (Respondent Exhibit 1).

5.
Policy 2106 indicates that the Department advocates a structured approach to interviews including “asking similar questions, providing similar information and providing similar courtesies to applicants interviewed.” Id, Art, IX, § B, ¶ 2.

6.
During the interviews for the Economic Services Supervisor position, all applicants were given the same information regarding the position and asked the same set of questions.


7.
Policy 2106 requires that efforts be made “to compare applicants’ relative strengths and weaknesses, based upon similar factors,” and that the factors be documented. Deciding factors and the relative weight assigned to each factor must be decided prior to the interview. Id. Art, IX, § B, ¶ 5. This paragraph also provides:

The OPS-14A Candidate Comparison Chart, provides a summary of factors considered for all candidates. It should be used as a tool in the selection process. 


8.
DHHR form OPS-13A, Candidate Comparison Chart is set up as follows:

	Name


	Comments on Interview
	Comments on Education
	Comments 

on Past Experience/ Demonstrated Ability
	Comments

on 

References
	Comments on Leadership or 

Growth Potential
	Comments on Concerns w / or Limitations of Candidate
	Rate Candidates in Order of Preference





9.
An interview panel was assembled to select the candidate to be recommended to fill the Economic Service Supervisor position.  The individuals who served on the panel were: Delbert Casto, Community Service Supervisor (“CSM”) for Wood County; Laurea Ellis, Social Service Coordinator (“SSC”) for Wood County; and Mike DeMary, Regional Program Manager (“RPM”). 


10.
The panel members were familiar with the work of all the interviewees because they were all internal applicants.  Accordingly, the panelists felt they did not need to grade the applicants regarding references because they were all good employees. Likewise, they did not grade the applicants on “concerns or limitations” because they believed the candidates were capable applicants. Each of the remaining four areas was given equal weight. 


11.
In the area of “Leadership or Growth Potential” the interviewers gave credit to any applicant who had supervisory experience within the DHHR. Any supervisory experience outside the agency was not considered.


12.
For each criterion the panelists ranked the applicants from one through four with one being the top ranking. When each criterion was ranked the total for all the criteria was tabulated. The candidate with the highest rank (lowest total score) was the successful applicant. 


13. 
A two-step process is used to reach the rankings for the interviews. First, each applicant was asked the same thirteen questions. Each interviewer independently rated the response to those questions on a scale of one to five, with five being the best score. The comparative total scores for interview responses given to the successful applicant and Grievant by each of the judges were as follows:

	
	Leslie Riddle
	Michelle Carvell

	CSM Casto
	43
	48

	SSC Ellis
	42
	49

	RPM DeMary
	42
	48



14.
After the interviews, each panelist filled out a form OPS-13 which rates each applicant on specific factors observed in the interview. The factors are rated 1 through 5 with 5 being the best. The forms and scoring for Grievant and the selected applicant revealed the following:

	Factor
	Leslie Riddle 
	Michelle Carvell 

	Oral Expression
	3
	3
	3
	4
	3
	3

	Intelligence/Reasoning
	3
	3
	4
	3
	3
	4

	Judgment/Objectivity
	3
	3
	4
	4
	3
	4

	Tact/Sensitivity
	3
	3
	3
	3
	3
	4

	Appearance
	4
	3
	5
	4
	4
	5

	Poise/Confidence
	4
	4
	4
	4
	4
	3

	Leadership Potential
	2
	4
	3
	2
	3
	4

	TOTAL
	22
	23
	26
	24
	23
	27



15.
These scores, and those from the interview questions, were added together to reach the total score for each candidate for the interview category. The candidate with the highest score was rated number one in this criterion, next highest received the number two ranking, and so on.


16.
Based upon the foregoing, the interview panel used a modified version of Form OPS-13A to rate the applicants. As stated above, each applicant was scored from one to four in each category based upon her or his ranking with the other applicants, one being the best score and four being the lowest rating.  The candidate with the lowest total points received the highest rating and was recommended for the position. The resulting forms for each panelist resembled the following:

Delbert Casto:

	NAME
	INTERVIEW
	EDUCATION
	EXPERIENCE
	LEADERSHIP
	RATING

	L .T.

	(55)
	4
	BA
	2
	13.9 yrs.
	2
	Back-up

Supervisor
	1
	9

	CARVELL
	(72)
	1
	MA
	1
	7.5 yrs.
	3
	None
	2
	7

	J. T.
	(68)
	2
	RBA
	3
	2.5 yrs.
	4
	None
	2
	11

	RIDDLE
	(65)
	3
	BS
	2
	16.5 yrs.
	1
	None
	2
	8


Laurea Ellis:

	NAME
	INTERVIEW
	EDUCATION
	EXPERIENCE
	LEADERSHIP
	RATING

	L .T.
	(60)
	3
	BA
	2
	13.9 yrs.
	2
	Back-up

Supervisor
	1
	8

	CARVELL
	(72)
	1
	MA
	1
	7.5 yrs.
	3
	None
	2
	7

	J. T.
	(72)
	1
	RBA
	3
	2.5 yrs.
	4
	None
	2
	10

	RIDDLE
	(65)
	2
	BS
	2
	16.5 yrs.
	1
	None
	2
	7


Mike DeMary:

	NAME
	INTERVIEW
	EDUCATION
	EXPERIENCE
	LEADERSHIP
	RATING

	L .T.
	(58)
	4
	BA
	2
	13.9 yrs.
	2
	Back-up

Supervisor
	1
	9

	CARVELL
	(75)
	1
	MA
	1
	7.5 yrs.
	3
	None
	2
	7

	J. T.
	(72)
	2
	RBA
	3
	2.5 yrs.
	4
	None
	2
	11

	RIDDLE
	(68)
	3
	BS
	2
	16.5 yrs.
	1
	None
	2
	8



Two of the panelists ranked Michelle Carvell as the top candidate with Grievant ranked second. One of the panelist found Grievant and Ms. Carvell to be tied.  Accordingly, Ms. Carvell was the successful applicant and was offered the supervisor position.

17.
In the interview category, the scores for the responses for all of the candidates were good but Ms. Carvell was given the highest total rating by all three interviewers.  When questioned regarding scores for individual questions in which the successful applicant received higher ratings than Grievant, CSM Casto and SSC Ellis noted that Ms. Carvell generally went into more detail and referred to specific policies or procedures demonstrating specific knowledge and competencies. Grievant’s answers were solid, but lacked the detail and specificity which earned the successful applicant a higher rating. For example, on a hypothetical question regarding a capable employee who is habitually tardy, both applicants indicated they would have a private conference with the employee to review the issue and seek solutions.  However, Ms. Carvell specifically discussed the use of an improvement plan which both interviewers believed would be the most productive way to address the problem. Additionally, Ms. Carvell expressed a reassuring attitude with employees when correcting hypothetical problems that resonated well with the interviewers.


18.
For the “Education” category, Ms. Carvell holds a master’s degree and ranked the highest. Grievant and candidate L.T. both hold bachelor’s degree and came second. Candidate J.T. holds a Regents Bachelor’s Degree for WVU and was ranked third.


19.
Grievant holds the most experience with the DHHR and ranked highest in that category followed by L.T.  Ms. Carvell finished third with J.T. being the least experienced.

20.
L.T. has been assigned as a backup supervisor while working for DHHR. None of the remaining candidates held any supervisor experience with Respondent. Consequently, L.T. received the number one rating in the Leadership category and the remaining candidates received a “two.”


21.
Grievant was the only applicant to mark the “yes” box for supervisory experience outside the agency. She listed her camp activity director experience as supervisory.
Discussion


This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id.

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998); Underwood v. Dep’t of Health & Human Res., Docket No. 2012-0237-DHHR (Dec. 6, 2013).

An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  Therefore, in a selection case, such as this, the Grievant “must prove by a preponderance of the evidence that the employer violated the rules and regulations governing hiring, acted in an arbitrary and capricious manner, or was clearly wrong in its decision.” Workman v. Div. of Corr., Docket No. 04-CORR-384 (Feb. 28, 2005); Delauder v. Dep't of Health & Human Res., Docket No. 07-HHR-326 (Jan. 28, 2009).

The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001); Butler v. Dep’t of Health & Human Res., Docket No. 2014-0539-DHHR (Mar. 16, 2015).
Grievant argues that Respondent’s decision regarding the most qualified was arbitrary and capricious because the interview panel failed to take into consideration Grievant’s supervisory experience as camp activities director at a diabetes education camp during the years 1999 and 2004.  There is very little detail given regarding the camp, or the activity director position, beyond the facts that Grievant worked twenty-five hours per week at the camp, and supervised camp counselors, campers and medical staff in providing demonstrations, programs and activities for 125 to 150 campers and one hundred staff. No evidence was offered regarding the nature of the supervision, or whether it related to volunteers or employees. Additionally, there was no evidence regarding the frequency of the camps. It is unknown whether the camps occurred on one week each summer or more often.
Grievant noted that if she were given credit in the “leadership” category for this supervisory experience she would have tied Ms. Carvell in the scores given by two interviewers and been the top candidate in the scores given by the third. This may have resulted in her being the successful applicant.


Normally, "[a]n administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs." Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994). The procedure adopted by DHHR for filling vacant positions is Policy Memorandum 2106, Employee Selection.

Respondent basically followed the procedures for selecting employees set out in Policy Memorandum 2106. An interview panel was filled with appropriate people. The committee developed a set of interview questions which were appropriate to the position and addressed the same questions to all the applicants.  All of the applicants were given a reasonable amount of time to answer the questions and the panelists scored all of the answers separately. Each interviewer completed a Form OPS-13 which rated the candidates’ interview responses against seven specific criteria set out in Policy Memorandum 2106, Appendix A, and the candidates were compared and scored based upon the criteria agreed upon before the interviews began and set forth in Form OPS-13A. (See FOF 16, supra).  

Policy Memorandum 2106 states that, “efforts should be made to compare applicants’ relative strengths and weaknesses, based upon similar factors.” It also provides that, “[w]here appropriate, different factors can be weighed on the needs the job entails. Such facts and weights must be determined prior to the interview and applied consistently to all applicants.” In this situation, the selection panel determined that the factor for comparing the applicants in the “Leadership” category was the amount of supervisory experience each applicant had (if any) while employee by DHHR.  This factor was decided upon before the interviews and applied equally to all applicants. This is a reasonable factor considering all applicants had been employed by the agency for a few years, and there was no real way to assess whether prior supervisor experience had any relevance to the Economic Services Supervisor position.

Having established the factors to consider, the panel uniformly applied those factors to score the candidates and decide upon a successful applicant.  That process was consistent with Policy Memorandum 2106, and was neither arbitrary nor capricious. 
Obviously, Grievant would have preferred that more emphasis be placed upon her prior experience. However, this Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-230 (Sept. 23, 2005); Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health & Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008). Ultimately, Grievant did not prove by a preponderance of the evidence that Respondent relied upon inappropriate criteria or failed to follow its established procedure. Consequently, she did not prove that the process or result was arbitrary and capricious. 
Accordingly, the grievance is DENIED.

Conclusions of Law


1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id.


2.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998); Underwood v. Dep’t of Health & Human Res., Docket No. 2012-0237-DHHR (Dec. 6, 2013).

3.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).

4.
"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs." Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).
5.
Grievant did not prove by a preponderance of the evidence that Respondent relied upon inappropriate criteria, failed to follow its established procedure or that the selection decision was arbitrary and capricious.


Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: February 23, 2017. 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� At level one, Initials were given for two of the applicants. Michelle Carvell was the successful applicant and Grievant, Leslie Dawn Riddle finished second.


� No testimony was elicited explaining why this degree was valued less than the other bachelor degrees.  This might prove troublesome where the candidate holding the Regents degree was otherwise equally qualified.


� While evidence during the level one hearing indicated that Ms. Carvell’s application may have been submitted and accepted after the end of the posting period, no mention is made of this issue in Grievant’s fact/law proposals and this issue is deemed abandoned.


� This fact in demonstrated by the extremely vague nature of the supervisory experience offered by Grievant. At the outset it is impossible to tell if the experience is for five years or five weeks over a five-year period.





15

