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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LEE HARPER, et al.,



Grievants,

v. 






DOCKET NO. 2016-1113-CONS

DIVISION OF CORRECTIONS/MOUNT

OLIVE CORRECTIONAL COMPLEX,



Respondent.


DECISION

Fifteen Grievants
 filed a grievance against their employer, the Division of Corrections/Mount Olive Correctional Complex, on January 19, 2016, directly at level three.  The statement of grievance contests the requirement that “non-uniform employees are forced to work seven (7) days (56 hours) or ten (10) days (80) hours straight without time off or overtime . . .  at least once a month.”  Grievants assert that this “is excessive, will add to the stress of employees, and could potentially put staff in danger.  As non-uniform employees, we do not want to be forced to work this new extended schedule of seven (7) to ten (10) days without a day off or receiving overtime.”  As relief Grievants seek “a normal business work schedule like other non-uniform employees at MOCC.  Normal business hours are: Monday through Friday working either 7 am to 3 pm or 8 am to 4 pm.  If Non-uniform employees are forced to cover weekends, we want to be afforded a four (4) day ten (10) hour shift work week.”


By Order dated January 27, 2016, this matter was remanded to level one.   A hearing was held at level one on February 11, 2016, and a level one decision denying the grievance was issued on March 1, 2016.  Grievants appealed to level two on March 14, 2016.  A mediation session was held on March 28, 2016.  Grievants appealed to level three on May 3, 2016.  A level three hearing was held before Administrative Law Judge Carrie H. LeFevre on July 15, 2016, at the Grievance Board’s Charleston, West Virginia office.  Grievants appeared pro se, and Respondent was represented by Cynthia R. M. Gardner, Assistant Attorney General.  This matter became mature for decision on August 18, 2016, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law, and was subsequently reassigned to the undersigned Administrative Law Judge for administrative reasons.


Synopsis

The Enterprise Resource Planning Board changed the workweek for all state employees effective January 1, 2016, to begin on Saturday morning at 12:00 a.m.  Previously, the workweek began on Sunday morning at 12:00 a.m.  This change resulted in employees who worked only one weekend a month, being required to work more than five days in a row, as Respondent did not allow employees to work four ten-hour days.  Grievants are non-uniformed employees.  Their original complaint was that they were required to work seven or ten days in a row when they were scheduled to work a weekend, which they are required at times to do, and they wanted the option to work four ten-hour days so they would have the Friday off work before they had to work a weekend.  By the time the level three hearing was held, Respondent had changed its procedure, and was allowing non-uniformed employees to work four ten-hour days preceding the weekend they were scheduled to work, if they wished to do so, as Grievants had requested.  Grievants were not happy with this accommodation because some of them were being scheduled to work until 8:00 p.m. more than one day a week when they were scheduled for ten-hour days.  Grievants asserted this was retaliatory, and in violation of policy, and they also asserted that the change in the workweek was made to avoid overtime, in violation of the Fair Labor Standards Act.  Grievants are not employees of the Enterprise Resource Planning Board, and cannot grieve the change in the workweek as their employer had nothing to do with this decision.  Grievants did not demonstrate that requiring some of them to work late more than one day a week violated any policy, or that this scheduling was a retaliatory action.

 
The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievants are employed by the Division of Corrections (“DOC”), at the Mount Olive Correctional Complex (“MOCC”).  All but one of the Grievants is either a Correctional Counselor or Corrections Case Manager, which are non-uniformed positions.  Grievant DeLung is a Corrections Program Specialist, a non-uniformed position.  She works the 8:00 a.m. to 4:00 p.m. shift Monday through Friday only, and is not required to work weekends, except in case of a non-recurring institutional need.


2.
The Enterprise Resource Planning Board is comprised of the Governor, the State Auditor, and the State Treasurer, and a 16-member steering committee.  See, WVOASIS website, Frequently Asked Questions.

3.
None of the Grievants are employed by the Enterprise Resource Planning Board, the West Virginia Governor’s Office, the West Virginia State Auditor’s Office, or the West Virginia State Treasurer’s Office.


4.
The Governor, the West Virginia State Auditor and the West Virginia State Treasurer are Constitutional Officers.


5.
The State of West Virginia has changed its payroll system to a system referred to as OASIS.  With this change, the workweek has been set for all state employees by the Enterprise Resource Planning Board to begin on Saturday morning at 12:00 a.m., and end on Friday at 11:59 p.m., effective January 1, 2016.  Prior to this change the workweek  was from Sunday morning at 12:00 a.m. to Saturday at 11:59 p.m.


6.
MOCC houses inmates, and is subject to staffing requirements.  The postings for Grievants’ positions stated that the positions would be required to work rotating shifts.


7.
DOC Policy Directive 401.16 states that Unit Managers, Case Managers, and Correctional Counselors will provide coverage 12 hours daily Monday through Friday and 8 hours a day on weekends and holidays.  This Policy Directive states that “[a]t least once every week, Unit Managers, Case Managers, and Correctional Counselors shall work until 8:00 p.m.,” and that “Unit Management’s ruling principle shall be the following:  the duty hours of personnel are scheduled to meet the needs of the unit, not the wishes of the staff.”  (Emphasis added.)


8.
Correctional Counselors and Corrections Case Managers at MOCC are required to work one weekend a month, except that units which are understaffed require these employees to work two weekends a month.


9.
The schedules for non-uniformed MOCC employees are set by the Unit Manager for each unit, based on the needs of the unit.  The Unit Managers are not required to schedule an employee to work more than five days in a row, but, since the change in the workweek, some of the Grievants were scheduled to work seven or ten days in a row when they were required to work on a weekend.  Some units have vacancies  which affect scheduling, and some units have program needs that other units do not have.


10.
At the time this grievance was filed, DOC’s Commissioner had a directive in place which did not allow employees to work four ten-hour days.  As of the level three hearing, Grievants who wanted to work four ten-hour days when they were scheduled to work a weekend, were scheduled for four ten-hour days the week before the weekend, Monday through Thursday, so that they did not work more than five days in a row.


11.
When Grievants have been allowed to work four ten-hour days, some Grievants have been required to work until 8:00 p.m. two or three days a week some weeks.  The record does not reflect how many of the Grievants have been scheduled to work late more than one day a week.


12.
Prior to the change in the workweek, Grievants were not working overtime during weeks they were scheduled to work weekends, unless they had to work past their scheduled end time on the weekend to cover for someone who did not report to work as scheduled, or in case of emergency.  The record does not reflect how frequently this occurred.




Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants asserted at the level three hearing that the workweek was changed to begin on Saturday at 12:00 a.m. in order to avoid paying Grievants overtime, in violation of federal law.  Respondent pointed out that the change in the day the workweek begins was not a decision made by Respondent, but rather, the decision was made by the Enterprise Resource Planning Board, and that, federal law allows the workweek start day to be changed, so long as the employer does not continually change this day in an effort to avoid overtime.


Respondent was not responsible for the change in the workweek, nor do they have the authority to not implement the change put in place by the Enterprise Resource Planning Board.  An employee may only file a grievance against his or her employer.  W. Va. Code  § 6C-2-2(a)(1).  The term employee “does not mean an employee of a constitutional officer unless he or she is covered under the civil service system.”   W. Va. Code  § 6C-2-2(a)(3).  West Virginia Code § 6C-2-2(g) defines “employer” for the purposes of the grievance procedure, as follows:

[A] state agency, department, board, commission, college, university, institution, State Board of Education, Department of Education, county board of education, regional educational service agency or multicounty vocational center, or agent thereof, using the services of an employee as defined in this section.

In turn, the same statute, in subsection (e)(1), defines “[e]mployee” as “any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  A “Grievance” is “a claim by an employee.”  W. Va. Code § 6C-2-2(i).   As established by statute, any matter in which authority to act is not vested with the state department, board, commission, or agency utilizing the services of the grievant is not grievable.  Brining v. Div. of Corrections, Docket No. 05-CORR-284 (Dec. 7, 2005); Rainey v. Div. of Motor Vehicles, Docket No. 2008-0278-DOT (Mar. 11, 2008).


The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow a public employee and his or her employer to reach solutions to problems which arise within the scope of their employment relationship.  W. Va. Code § 6C-2-1(a); See Farley v. Morgan County Bd. of Educ., Docket No. 01-32-615D (April 30, 2002).  "An administrative agency is but a creature of statute, and has no greater authority than conferred under the governing statutes."  Monongahela Power Co. v. Chief, Office of Water Res., Div. of Envtl. Prot., 211 W.Va. 619, 567 S.E.2d 629, 637 (2002)(citing State ex rel. Hoover v. Berger, 199 W.Va. 12, 16, 483 S.E.2d 12, 16 (1996)).  Consequently, the jurisdiction of the Public Employees Grievance Board is limited to the grant of authority provided in West Virginia Code §§ 6C-2-1, et seq.  The grievance procedure is only available to the grievant to challenge the actions taken by his employer.  Posey v. W. Va. Univ., Docket No. 2009-0745-WVU (Apr. 10, 2009); Narkevic v. Div. of Corr. and Dep’t of Health & Human Res., Docket No. 2009-0846-MAPS (Apr. 29, 2009).


Since none of the Grievants is an employee of the Enterprise Resource Planning Board, the Office of the Governor, the Office of the Treasurer or the Office of the Auditor, and Grievants’ employer is not vested with the authority to change Grievants’ workweek, to the extent this grievance challenges the change in the workweek, the Grievance Board does not have jurisdiction to adjudicate this dispute.  Price, et al., v. Dep’t of Health and Human Res., et al., Docket No. 2016-0653-CONS (Aug. 16, 2016); Thompson v. Div. of Corr., Docket No. 2014-0386-MAPS (Dec. 3, 2014);  Monroe v. Dep’t of Admin./Real Estate Div. and Legislative Servs./Employee Suggestion Award Bd., Docket No. 2012-0873-DOA (May 14, 2012); Clutter v. Dep’t of Agric., Docket No. 2009-1372-AGR (May 28, 2009); Brining, supra; Rainey, supra. 


Grievants understandably do not like Respondent’s new work schedule.  However, the undersigned has no authority to change Respondent’s policies or practices, absent some violation of a statute, rule, regulation, or policy, nor does the undersigned have the authority to set Grievants’ weekly work schedules.  Grievants did not demonstrate that Respondent has violated any statute, rule, regulation or policy.

[I]t is not the role of this Grievance Board to change agency policies, and that is what Grievants are seeking.  The undersigned has no authority to require an agency to adopt a policy or to make a specific change in a policy, absent some law, rule or regulation which mandates such a policy be developed or changed.  Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997);  Olson v. Bd. of Trustees, Docket No. 99-BOT-513 (Apr. 5, 2000); Gary and Gillespie v. Dep’t of Health and Human Resources, Docket No. 97-HHR-461 (June 9, 1999).


While this grievance procedure provides state employees with a mechanism to pursue complaints regarding a variety of terms and conditions of employment, it does not empower this Grievance Board with authority to simply substitute its judgment for that of agency management in the day-to-day supervision of its workforce.  See Skaff, supra.

Board, et al., v. W. Va. Dep’t of Health and Human Resources, Docket No. 99-HHR-329 (Feb. 2, 2000).

Frame v. Dep’t of Health and Human Res., Docket No. 00-HHR-240/330 (April 20, 2001).  
W. Va. Code § 29-6A-5(b) states that administrative law judges 

may . . . provide relief as is determined fair and equitable in accordance with the provisions of this article, and take any other action to provide for the effective resolution of grievances not inconsistent with any rules of the board or the provisions of this article. . . .

“Additionally, ‘[a] grievance may be dismissed, in the discretion of the administrative law judge, if no claim upon which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.’  156 C.S.R. 1 § 6.11.”
  Robinson/Anderson v. W. Va. Univ., Docket No. 06-HE-416 (Mar. 31, 2008).  The relief originally requested was that Respondent be required to offer Grievants four ten-hour work days.  This relief is not available through the grievance procedure.


Further, Respondent agreed to provide this relief to Grievants, rendering the grievance moot.  Grievants, however, chose to pursue this grievance, because with this new schedule, some of the Grievants are being scheduled to work until 8:00 p.m. more than one day a week.  Grievants opined that this was in violation of Policy Directive 401.16, asserting that they were not to be scheduled to work late more than one day a week.  Grievants reading of this Policy Directive is not correct.  The Policy Directive clearly indicates that employees will be expected to work late one night every week, but also makes clear that employees may be scheduled to work late more than one day a week to meet the needs of the unit, which is the paramount consideration.


Grievants also insinuated that this multiple late day scheduling was in retaliation for filing the grievance.  While such a claim is a new grievance, Respondent did not object to this claim when it was asserted, and Grievants were not directed that this was a new grievance.  Accordingly, this argument will be addressed.


West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).


If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id.  See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).


The only evidence presented by Grievants on this issue was that when they were allowed to work four ten-hour days, a few of the Grievants were scheduled to work 10:00 a.m. to 8:00 p.m. more than one day a week during weeks they worked four ten-hour days.  Grievants concluded from this that the scheduling was retaliation for filing the grievance.  This is insufficient for the undersigned to draw the conclusion that the protected activity was a “significant,” “substantial” or “motivating” factor in the adverse personnel action, particularly when the record does not reflect that this scheduling was applied to even a majority of the Grievants.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
“The undersigned has no authority to require an agency to adopt a policy or to make a specific change in a policy, absent some law, rule or regulation which mandates such a policy be developed or changed.  Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997);  Olson v. Bd. of Trustees, Docket No. 99-BOT-513 (Apr. 5, 2000); Gary and Gillespie v. Dep’t of Health and Human Resources, Docket No. 97-HHR-461 (June 9, 1999).”  Frame v. Dep’t of Health and Human Res., Docket No. 00-HHR-240/330 (April 20, 2001).


3.
The relief originally sought by Grievants is not available through the grievance procedure.


4.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


5.
“[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).


6.
 Grievants failed to demonstrate that the grievance was a “significant,” “substantial” or “motivating” factor in the adverse personnel action complained of by Grievants, or that the adverse personnel action was taken against all Grievants.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







       __________________________________









      BRENDA L. GOULD

Date:
February 1, 2017


        Deputy Chief Administrative Law Judge
�  One of the original Grievants did not join in the appeal to level two, leaving the following 14 Grievants: Lee Harper, Scotty Hypes, Angela Lively, Aaron Sargent, Olivia DeLung, Richard Coleman, Matthew Clemons, Greg Crist, Amanda Crist, Clifton Carr, Charles Crowder, Amanda Petry, Richard Swink, and Armand Brouillard.  One of the participants in the level three hearing stated that Greg and Amanda Crist were no longer employees of Respondent, and that Amanda Petry had dropped out of the grievance.  None of these three Grievants submitted a written statement to the Grievance Board indicating that they no longer wished to participate in the grievance.  Given that there is no monetary relief available to Grievants, allowing them to remain Grievants will not have a significant impact on Respondent, and will have no impact if they are no longer employees.  These three will remain Grievants, as any attempt to contact these Grievants at this point to confirm their status would delay this decision further.


�  Were this issue to be addressed, Grievants produced no evidence to support their assertion that the workweek was changed to avoid overtime, nor did they demonstrate a violation of any law.  In fact, Grievants were not working overtime prior to the change, unless they were required to stay over on a shift, so, clearly, this change was not made to avoid overtime for Grievants. 


�  The most recent version of the Grievance Board’s Procedural Rules contains this same provision in § 6.11.  156 C.S.R. 1 § 6.11 (2008).






