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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MELISSA BANE, et al.,



Grievants,

v. 






DOCKET NO. 2016-0558-CONS

HANCOCK COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed by 22 Grievants
 on various dates in October 2015, against their employer, the Hancock County Board of Education, contesting the calculation of the amount they are being paid for an excessive number of students in their classrooms, “student overages,” for planning periods, lunch, and recess. As relief Grievants seek an explanation for the calculation of student overage pay,
 backpay for those periods they believe they should have been paid for student overages, and for the overages to be calculated correctly in accordance with the applicable statute.


Not all of the Grievants were parties to this consolidated matter at level one.  Level one conferences were held in the separate grievances on various dates in November 2015, and the grievances were denied at that level.  Grievants appealed to level two on various dates in November and December 2015. A mediation session was held in the above-styled grievance on March 10, 2016, and a mediation session was held for Grievants Fields and Morris, whose grievance was separate at that time, on March 31, 2016. Grievants appealed to level three on various dates in April, May and June 2016.   Thereafter, the grievances of Grievants Fields and Morris were consolidated into the above-styled grievance.  Issues arose in trying to schedule a level three hearing due to the number of Grievants, who are all classroom teachers.  Inasmuch as this grievance primarily involves a legal issue, several telephonic conferences were held by the undersigned Administrative Law Judge to move the parties forward in the development of agreed joint stipulations of fact.  The parties were all able to agree to joint stipulations of fact in lieu of a hearing, supplemented by written argument, and the parties are to be commended for their efforts in this regard.  Most of the Grievants were represented by Jeremy Radabaugh, West Virginia Education Association.  Grievants Fields and Morris were represented by Susan Lattimer Adkins, West Virginia Professional Educators, and Grievants Kaufman and LaMantia represented themselves.  Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision on January 17, 2017, on receipt of the last of the parties’ written arguments.


Synopsis

Grievants argued the calculation of student overage pay was incorrect, in that the time allocated to lunch, recess, and planning periods was deducted from the total number of minutes for which they were paid each day.  Planning periods must be included in the calculation of student overage pay, but duty-free lunch is not required to be so included.  Grievants did not demonstrate that recess time must be included in the calculation of student overage pay.  Grievants also argued that Respondent should not be adjusting the student-teacher ratio when a special education co-teacher is assigned to the classroom, that is, if there are 22 students in a Kindergarten classroom with the Kindergarten teacher and a special education teacher, this should be calculated as a 2 student overage.  The presence of a special education co-teacher has no impact on the determination as to whether the classroom teacher is entitled to overage pay.  In other words, if there are 22 students enrolled in the Kindergarten classroom, the Kindergarten teacher is entitled to overage pay for 2 students, even when there is a special education teacher also assigned to the classroom.

The following Findings of Fact are properly made from the Stipulations of Fact agreed to by the parties.


Findings of Fact

1.
Grievants Fields and Morris are employed by the Hancock County Board of Education (“HBOE”) as 5th grade classroom teachers at Oak Glen Middle School.


2.
Grievants, as well as all other teachers employed by HBOE, have a thirty (30) minute lunch period and a planning period.  Said lunch period and planning period do not involve direct student interaction or the instruction of students or direction from HBOE concerning duties.  Assigned instructional duties are not given to any of the Grievants during their lunch and planning periods.  Grievants Fields and Morris represent that they have curriculum roles and responsibilities for all of their students during their planning period.


3.
HBOE applied the provisions of West Virginia Code § 18-5-18a, prior to the 2015-2016 school year, as more fully described hereinafter and Grievants Fields and Morris were compensated for student overages at 1/25th of their daily rate and this compensation for student overages was determined by student overages by class periods.


4.
HBOE has had a reduction in the monies available to the school system as a result of declining enrollment, and prior to the beginning of the 2015-2016 school year.  As a result, HBOE reviewed its policies with respect to expenditures and found that in certain cases, teachers were being paid by one interpretation in accordance with West Virginia Code § 18-5-18a which HBOE believed to be inaccurate and believed it was resulting in the improper payment of teachers.  HBOE determined that it would pay its teachers by its interpretation in accordance with West Virginia Code § 18-5-18a, HBOE believing it to be necessary to correct its prior mistake and to pay its employees what it believes to be the correct amount.


5.
Grievants Fields and Morris were never notified by HBOE that it would properly implement the provisions of West Virginia Code § 18-5-18a during the current school year
 and that their pay may be modified prior to the beginning of the 2015-2016 school year.  Grievants Fields and Morris discovered that their compensation had changed during the current school year when they received their paychecks.


6.
Grievants Bane, Carey, Compton, Davis, Donofe, Fodor, Hall, Hughes,  Kendrick, McConnachie, Mendrick, Patrelakis, Paull, Shenton, Simich, Icard, Ticich, and Kane (“the WVEA Grievants”) are employed by HBOE as Kindergarten, 4th, 5th, and 6th grade classroom teachers.


7.
The WVEA Grievants filed individual grievances in October (2015) upon discovering that they would not be compensated in the same manner as in the past.  These Grievants were not notified by HBOE that they were no longer being compensated for their planning periods, recess, and lunch.


8.
Joseph Campinelli is the Treasurer for HBOE and has been so employed since the 27th day of September, 2000.  He has been consulted concerning the history of the payment of employees of HBOE and advises as follows:


a.
In fiscal year 2015-2016, Dr. Kathy Kidder, who was recently employed as the new Superintendent, discussed the situation with the Finance Director and advised him that the payment method needed to be accurate and in accordance with West Virginia Code § 18-5-18a.  As a result, Mr. Campinelli was directed to redo the forms and change the formula for payment as well as the frequency of payment.  Recess, lunch and planning times were removed from the formula to arrive at a prorated portion of the 1/20th or 1/25th of each teacher’s daily rate.  These times reflect when the teachers are actually instructing students.  In addition, the frequency of pay was changed to monthly as opposed to every pay.  Teachers were not informed initially of the change to the formula for compensation.  After concerns were raised by the teachers and grievances were filed, HBOE provided detailed information on the new formula to each individual teacher and each teacher had a conference scheduled at each teacher’s home school with Dawn Petrovich, Assistant Superintendent, and Mr. Campinelli to go over in detail the new formula and to answer any additional questions.


b.
Pay for 4th, 5th, and 6th grade teachers with co-teachers (Special Education instructors) when known was stopped approximately three to four years ago, except in a situation where the Principal failed to report the circumstance to HBOE.  This was stopped due to the student/teacher ratio dropping below the 25 to 1 limit imposed by state code.  Teachers at New Manchester Elementary with co-teachers were inadvertently paid for overages during the 2015-2016 school year.  Either Grievant Morris or Grievant Fields and all teachers in the southern end of the county who had a co-teacher during 2015-2016 were not compensated for student overages.


c.
Mr. Campinelli is paying teachers by using the format set forth herein below, which is an example of payment to a middle school 5th or 6th grade teacher:


MIDDLE SCHOOL 5TH OR 6TH GRADE


Salary




$46,820.00



Divided by Contracted Days


 200



Daily Rate




$     234.10



Divided by Student Maximum


   25



Student Rate



$
9.36


For Kindergarten calculation change the student maximum to 20.








2015-2016
2014-2015



Divided by Minutes per Day
     450
     350



Divided by Minutes with Students        45
       45



Extra Student Rate


10.00%
12.86%



Daily Pay



$ 0.94
$  1.21


The minutes per day is based on a 7.5 hour (450 minutes) day with time removed for planning (40), recess (30), and lunch (30).


Prior to fiscal year 2015-2016, minutes per day had time removed for lunch, planning, and recess, causing extra student ratio to be higher.


All middle school classes are 45 minutes in length.


HBOE pays teachers for every day in the calendar except closed days.


ELEMENTARY - KINDERGARTEN


Salary




$55,666.00



Divided by Contracted Days


 200



Daily Rate




$     278.33



Divided by Student Maximum


   20



Student Rate



$       13.92


This is the amount HBOE would have paid prior to fiscal year 2015-2016.


For 4th, 5th, and 6th grade calculation change the student maximum to 25.



Divided by Minutes per Day
     

    450 *



Divided by Minutes with Students     
       
    350 **



Extra Student Rate



         77.78% ***



Daily Pay




         $ 10.83 ****


* Teachers work 7.5 hours a day.


** Reduced by recess (30), lunch (30), and planning (40).


*** Percent of day instructing students.


**** Instruction percentage times student rate (rate paid as of fiscal year 2015-2016).


9.
Prior to the 2015-2016 school year, the WVEA Grievants were compensated for student overages and were paid 1/20th or 1/25th of their daily rate with no reduction for lunch, planning period, and recess.


10.
The WVEA Grievants who have a co-teacher are no longer being compensated for student overages.


11.
When there is a regular education and a co-teacher in the classroom at the same time, the regular educator remains the “teacher of record” with all responsibilities of that position.


12.
Grievant Kaufman’s pay has been the same for student overload in Kindergarten classes for the six years that she has worked for HBOE.


13.
Grievants Davis and Kaufman received 150 minutes per day with students. Grievant Kaufman had 18 students plus 4 students who came to her classroom for instruction 120 minutes each day.  Grievant Davis had 18 students plus 2 students who came to her classroom for instruction 120 minutes each day and 2 additional students who were on her roster but never came to her classroom.
  Grievant Davis was never over 20 students in her classroom at any time.  Every other Kindergarten teacher, along with Grievants Hall and McCononnachie
, were at a total of 350 minutes per day with students. 

All Kindergarten teachers were paid for the amount of time (minutes) they were instructing students.  If anyone was paid with a co-teacher, they were paid in error.




14.
Grievants were informed by Ms. Petrovich and Mr. Campinelli that two of the Grievants who are Kindergarten teachers at Weirton Elementary School were only being paid 2½ hours for special education students.  Pay is pro-rated to equal the instructional minutes the teachers actually have the students in their classrooms.  Other Grievants, who teach Kindergarten at A.T. Allison Elementary School, were informed by Ms. Petrovich and Mr. Campinelli of their compensation rate.  The Central Office was unaware of any special education students included in said teachers’ classrooms.


15.
HBOE has a program in grades K and 1st entitled Success for All.  HBOE follows WV Policy 2510 in providing an unstructured, informal recess for no fewer than 30 minutes daily.  Success for All provides teachers with lesson plans.  The Success for All lesson plans provide time for the Physical Domain with Gross Motor Play and the provision of a snack.  This is in addition to recess and may or may not take place outside.


16.
The WVEA Grievants and all other Kindergarten teachers are responsible for implementing strategies known as “Peace Path” and “Getting Along Together” as part of the Success For All program.  “Opportunities for further reinforcement and practice of these skills are indicated in various components such as story-telling and retelling, learning labs, and snack each day” (Kinder Corner Teacher Manual, p. 214).  “Getting Along Together” is a strategy where skills are introduced, reviewed, and practiced during the gathering circle component each day in class.  “Peace Path” is the structure that students practice in which they put all of the strategies learned in “Getting Along Together” to solve conflicts.  These strategies are designed to assist children in getting along with one another.  The components of these strategies are taught in the classroom by classroom teachers.  The  WVEA Grievants indicate that they use these strategies when there are problems with students during recess.


17.
Grievants Fields and Morris teach 5th grade and are not involved in Success for All.


18.
Grievants who work at the middle schools do not have responsibilities for students during recess because no recess occurs at the middle schools in Hancock County, West Virginia.


Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants contend that Respondent is not properly compensating them for the students in their classrooms which exceed the state maximum number of students allowed in a classroom.  This is referred to as overage pay.  Specifically, Grievants are no longer being compensated for overage during three periods of the day: lunch, recess, and planning periods; and some of the Grievants are not being compensated for student overages when a “co-teacher,” a special education teacher, has been assigned to their classroom to work with special education students.  Grievant Kaufman also asserted that she should not have her daily rate divided by the number of minutes per day, and applied to the number of minutes of classroom instruction.


West Virginia Code §18-5-18(a) states in pertinent part:


County boards of education shall provide, by the school year one thousand nine hundred eight-three—eighty-four, and thereafter, sufficient personnel, equipment and facilities as will ensure that each first and second grade classroom, or classrooms having two or more grades that include either the first or second grades shall not have more than twenty-five pupils for each teacher of the grade or grades and shall not have more than twenty pupils for each kindergarten teacher per session, unless the State Superintendent has excepted a specific classroom upon application therefor by a county board.


County boards shall provide by the school year one thousand nine hundred eighty-four—eighty-five, and continue thereafter, sufficient personnel, equipment and facilities as will ensure that each third, fourth, fifth and sixth grade classroom, or classrooms having two or more grades that include one or more of the third, fourth, fifth and sixth grades, shall not have more than twenty-five pupils for each teacher of the grade or grades.


.  .  .

During the school year one thousand nine hundred eighty-four—eighty-five, and thereafter, the State Superintendent is authorized, consistent with sound educational policy, (a) to permit on a statewide basis, in grades four through six, more than twenty-five pupils per teacher in a classroom for the purposes of instruction in physical education, and (b) to permit more than twenty pupils per teacher in a specific kindergarten classroom and twenty-five pupils per teacher in a specific classroom in grades one through six during a school year in the event of extraordinary circumstances as determined by the State Superintendent after application by a county board of education.


The state board shall establish guidelines for the exceptions authorized in this section, but in no event shall the superintendent except classrooms having more than three pupils above the pupil-teacher ratio as set forth in this section.


The requirement for approval of an exception to exceed the twenty pupils per kindergarten teacher per session limit or the twenty-five pupils per teacher limit in grades one through six is waived in schools where the schoolwide pupil-teacher ratio is twenty-five or less in grades one through six:  Provided, That a teacher shall not have more than three pupils above the teacher/pupil ratio as set forth in this section.  Any kindergarten teacher who has more than twenty pupils per session and any classroom teacher of grades one through six who has more than twenty-five pupils shall be paid additional compensation based on the affected classroom teacher’s average daily salary divided by twenty for kindergarten teachers or twenty-five for teachers of grades one through six for every day times the number of additional pupils enrolled up to the maximum pupils permitted in the teacher’s classroom.  All such additional compensation shall be paid from county funds exclusively.


.  .  .

This Grievance Board follows the principle of stare decisis, meaning that it follows the rulings of its own cases in deciding subsequent grievances, and, the Grievance Board has addressed the issue of how a Board of Education must calculate overage pay in several cases.  Specifically, the Grievance Board has determined that overage pay may be based on the amount of time a teacher has extra students in the classroom, and that, inasmuch as teachers are to be provided a duty-free lunch, a teacher is not required to be paid for overages for the period of time constituting her duty-free lunch.

It has been previously held by this Grievance Board that it is proper to calculate a teacher’s overage pay based upon the amount of time during the school day that she actually has the extra students in class.  Harmon v. Mingo County Bd. of Educ., Docket No. 95-29-447 (Mar. 29, 1996).  Therefore, PCBOE’s method of breaking down the instructional day into minutes and paying teachers accordingly is appropriate.  Since Grievant has overages during the entire instructional day, PCBOE correctly compensates her for overages for 420 minutes of instruction time.  Accordingly, per the reasoning in Harmon, supra, Grievant’s overage pay would be calculated as follows:  Her daily salary would be divided by 450 (the total number of minutes in a 7½ hour day) to arrive at a per-minute salary.  That number would then be multiplied by 420, the total amount of instructional time that Grievant has overages.  The resulting figure would be divided by 20, as dictated by the statute, and multiplied by the number of students over 20.  This number would be the per day amount Grievant is to be paid for each day she has overages in her class.


Because Harmon, supra, allows compensation of teachers for overages only during the instructional school day, it is not improper for PCBOE to deduct the 30-minute duty-free lunch period.  By definition, this lunch period does not involve any required teaching duties.  Grievant testified that she occasionally supervises children or uses her lunch period for planning time.  However, she did not state that she is required by PCBOE to perform these functions during her lunch period.  If this were the case, it would seem that Grievant would have asserted a claim that she has been denied a duty-free lunch period, and she has not.  The evidence does not establish that this is the case, and it is proper for PCBOE to deduct Grievant’s lunch period from her overage compensation.

Morgan v. Putnam County Bd. of Educ., Docket No. 99-40-057 (Mar. 29, 1999).  (Emphasis added.)  The undersigned finds no reason to revisit this ruling.  HBOE is required to compensate teachers based on the amount of time during the day when they have a student overage, and HBOE may deduct the 30 minute duty-free lunch from this calculation.  If Grievants are not being provided a duty-free lunch, that is a different issue which should be corrected.


Respondent has also not been compensating Grievants for student overages for the period of time constituting their planning periods.  The Grievance Board has likewise addressed this issue, stating in Conclusion of Law Number 1 in Holley, et al., v. Lincoln County Board of Education, Docket No. 94-22-247 (September 21, 1994), aff’d Circuit Court of Kanawha County, No. 94-AA-256 (October 27, 1995):

Respondent's practice of denying teachers additional pay on holidays, vacation days, sick days, during planning periods and other noninstructional days is clearly contrary to the statutory directive that the compensation be based upon enrollment.  Breinig v. Hampshire County Bd. of Educ., Docket No. 92-14-496 (Apr. 29, 1993).

West Virginia Code § 18A-4-14(2) states that the planning period is “to be used to complete necessary preparations for the instruction of pupils,” including those students who exceed the state maximum number.  Again, the undersigned sees no reason to revisit this issue.  Respondent is required to compensate Grievants for student overages in their classrooms for the period of time which constitutes their planning periods.


The Grievance Board has not addressed whether teachers are to be compensated for student overages for the period of time constituting recess.  The Supreme Court of Appeals of West Virginia in a Memorandum Opinion, Glaspell v. Taylor County Board of Education, No. 14-0175, 2014 W. Va. Lexis 1162 (November 3, 2014), in addressing whether the West Virginia Code § 18-5-18a maximum teacher-pupil ratio was applicable to the cafeteria setting at a high school stated, “that statute relates solely to the teacher-pupil ratio in the classroom for students in kindergarten through sixth grade.  Petitioners fail to cite to any statutes or cases that set forth a teacher-pupil ratio for the cafeteria or other non-classroom settings.”  (Emphasis added.)  While this case is not dispositive of the issue, it does lend some guidance in interpreting the statute.  While students must be supervised during recess, it is a non-classroom setting, similar to lunch in that regard, but not duty-free for teachers.  Grievants pointed out in support of their assertion that they should be paid for overages for the time constituting recess, that they utilize techniques learned by students in the classroom to resolve conflicts.  This does not convert recess into a classroom setting, but it does indicate that recess may be instructional.  Very little information was placed into the record regarding what occurs during recess.  The primary questions which have not been addressed by the parties is whether recess involves only one class supervised by the classroom teacher to whom the students are assigned, or whether more than one class participates in recess at the same time supervised by more than one teacher and perhaps other employees, and whether the teacher organizes activities for the students during recess or the student are turned loose to play as they choose.  Grievants attempted to insert some of this information into the record in their written arguments, but this information was not in the Stipulations of Fact agreed to by the parties, and cannot be considered by the undersigned as it was not properly placed into evidence in this proceeding.
  Given this lack of information and the interpretation by the Supreme Court of Appeals as noted above, the undersigned finds that Grievants have not demonstrated that the time allocated to recess should be considered to be part of the “instructional school day,” and included when calculating payment for student overages.


Finally, Grievants argued that when a special education teacher is in the classroom assisting with the special education students, that “co-teacher” should not be considered in calculating whether there is a student overage, and some of the Grievants who are Kindergarten teachers apparently are arguing that special education students who are assigned to their classrooms for a limited period of time during the day should be considered as assigned to their classrooms for the entire day.  As to this latter assertion,  if the students are not assigned to the classroom for the entire day, then common sense tells us that there is not a student overage for that particular classroom for the entire day.  The Administrative Law Judge in Harmon, supra., further specifically concluded that the calculation of the amount of overage pay for the teacher in that case, who had a student overage for a limited period of time during the school day, should include only the amount of time during the school day when she actually had the extra students in class.  Grievants are entitled to overage pay only for that period of time during the day when there are more than 20 students assigned to their class.


As to whether the co-teacher’s presence should be considered in calculating the student-teacher ratio, unfortunately, the applicable statute does not address this issue with clarity.  The statute does speak to the number of students “per kindergarten teacher per session,” and “the number of additional pupils enrolled up to the maximum pupils permitted in the teacher’s classroom.”  The “teacher’s classroom” is the classroom of the regular education teacher, not the special education teacher.  No mention is made of any exception for when a special education teacher or any other instructor is present in the classroom.  Further, were the special education teacher to be considered in this equation, then a county board of education could use this interpretation to put 40 students in the Kindergarten classroom or 50 students in the non-Kindergarten classroom, which seems untenable, particularly given the role of the special education teacher.  Accordingly, the undersigned finds that the presence of a special education co-teacher has no impact on the determination as to whether the classroom teacher is entitled to overage pay.  In other words, if there are 22 students enrolled in the Kindergarten classroom, the Kindergarten teacher is entitled to overage pay for 2 students, even when there is a special education teacher also assigned to the classroom.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
“Any kindergarten teacher who has more than twenty pupils per session and any classroom teacher of grades one through six who has more than twenty-five pupils shall be paid additional compensation based on the affected classroom teacher’s average daily salary divided by twenty for kindergarten teachers or twenty-five for teachers of grades one through six for every day times the number of additional pupils enrolled up to the maximum pupils permitted in the teacher’s classroom.  All such additional compensation shall be paid from county funds exclusively.”  W. Va. Code §18-5-18(a).


3.
“A teacher is entitled to overage pay only for the amount of time during the school day that she actually has the extra students in class.  See Harmon v. Mingo County Bd. of Educ., Docket No. 95-29-447 (Mar. 29, 1996).”  Morgan v. Putnam County Bd. of Educ., Docket No. 99-40-057 (Mar. 29, 1999).


4.
“[B]reaking down the instructional day into minutes and paying teachers accordingly is appropriate . . . calculated as follows: [the teacher’s] daily salary would be divided by 450 (the total number of minutes in a 7½ hour day) to arrive at a per-minute salary.  That number would then be multiplied by 420, the total amount of instructional time that [the teacher] has overages.  The resulting figure would be divided by 20, as dictated by the statute, and multiplied by the number of students over 20.  This number would be the per day amount [the teacher] is to be paid for each day she has overages in her class.”  Id.

5.
The Grievance Board has determined inasmuch as teachers are to be provided a duty-free lunch, a teacher is not required to be paid for overages for the period of time constituting her duty-free lunch.  Id.

6.
The time a teacher has for a planning period is to be included in the calculation of overage pay.  Holley, et al., v. Lincoln County Bd. of Educ., Docket No. 94-22-247 (Sept. 21, 1994), aff’d Cir. Ct. of Kanawha County, No. 94-AA-256 (Oct. 27, 1995).


7.
Grievants have not demonstrated that the time allocated to recess should be considered to be part of the “instructional school day,” and included when calculating payment for student overages.


8.
Grievants are entitled to overage pay only for that period of time during the day when there are more than 20 students assigned to their class.  Harmon, supra.

9.
 The presence of a special education co-teacher has no impact on the determination as to whether the classroom teacher is entitled to overage pay.  In other words, if there are 22 students enrolled in the Kindergarten classroom, the Kindergarten teacher is entitled to overage pay for 2 students, even when there is a special education teacher also assigned to the classroom.


Accordingly, this grievance is GRANTED IN PART AND DENIED IN PART.  Respondent is ORDERED to include the time constituting Grievants’ planning periods in the calculation of pay for student overages, and to pay Grievants back pay for the 200 days of the 2015-2016 school year, and the 2016-2017 school year through the date such payment is made this school year, plus benefits, if any.  Respondent is also ORDERED to pay Grievants overage pay for the number of students enrolled in the classroom which exceed the maximums of 20 or 25, respectively, for periods of time when there is a co-teacher assigned to the classroom, and to pay Grievants back pay for the 200 days of the 2015-2016 school year, and the 2016-2017 school year through the date such payment is made this school year, if any, for any period when they did not receive overage pay for student overages because a co-teacher was assigned to Grievants’ classrooms, plus benefits, if any. The remainder of the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







        __________________________________









      BRENDA L. GOULD

Date:
February 21, 2017


        Deputy Chief Administrative Law Judge
�  The Grievants are Melissa Bane, Katherine L. Carey, Judith Ann Compton, Mona Lisa Davis, Melanie Donofe, Jacqueline Fodor, Natalie Denise Hall, Kimberly J. Hughes, Ashleigh Kaufman, Sheila R. Kendrick, Janna LaMantia, Erin McConnachie, Pamela Kay Mendrick, Leslie Patrelakis, Sherry Paull, Amy M. Shenton, Natalie Ann Simich, Velda Icard, Tammy Fields, Elizabeth Morris, Michelle Ticich, and Marianne Kane.


�  Respondent provided this explanation at level one.


�  The undersigned has made modifications where possible to the Stipulations of Fact as submitted by the parties where the Stipulations were repetitive or unclear.  Where the parties referred to Grievants as those represented by a particular individual, the undersigned substituted the names of the Grievants being referred to in the Stipulation.  The undersigned would note that some of the Proposed Findings of Fact submitted by Grievants in their written arguments were not stipulated to by the parties.  After the Stipulations of Fact were submitted, the undersigned gave Grievants the opportunity to state whether additional facts needed to be placed into the record, and none of the Grievants responded that this was necessary.  Any factual information offered by Grievants in their written arguments which was not stipulated to by the parties cannot be considered by the undersigned, as it was not placed into evidence.


�  By “current,” it appears that the parties mean the 2015-2016 school year.


�  The written arguments filed by Grievants do not assert a violation of any statutory provision related to notice requirements.  Accordingly, the issue of notice will not be addressed.


�  It appears from the arguments of the Grievants that this sentence means that these Grievants received overage pay for 150 minutes per day.  It is unclear why these additional students were only in the classroom for 120 minutes per day, but it is likely that they were special education students and were assigned to a classroom with non-special education students only part of the day.


�  The Stipulations of Fact incorrectly refer to this Grievant as Erin McConaughey.


�  The undersigned recognizes that Grievants’ representatives are not lawyers.  For that reason, the undersigned made repeated efforts during the conference calls to make crystal clear that only that information agreed to in the Stipulations of Fact could be considered to be evidence, and gave the parties the opportunity to state whether additional facts needed to be placed into the record.






