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DECISION


Grievant, Debra Diana Bragg, was employed by Respondent, Department of Health and Human Resources with the Bureau for Children and Families.  Grievant was employed as a Regulatory Supervisor in the Division of Early Care and Education of the Office of Children and Family Policy.  On March 10, 2015, Grievant filed this grievance against Respondent stating: “I was dismissed from my current position on 3/2/15.  Was never gave opportunity to rectify issue stated for dismissal.  Worked under Melanie Clark in a stressful, hostile work environment.  Was given a very low scored EPA-3 with no follow up or clear explanation.”  For relief, Grievant sought “[r]eturn to previous position, compensated for the unfair work environment caused by Melanie Clark [by] threatening behavior, finger shook in my face, yelling in a group setting and no clear expectations.”

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was originally scheduled for July 15, 2015.  On July 13, 2015,   Trent A. Redman, Redman & Payne, PLLC, counsel for Grievant, filed a Notice of Appearance and a Motion to Continue Hearing, which the undersigned granted.  The level three hearing was rescheduled for October 8, 2015.   At 8:35 a.m. on October 8, 2015, less than an hour before the hearing was to begin, Mr. Redman faxed an Emergency Motion for Continuance to the Grievance Board.  Mr. Redman requested a continuance stating, “Late last night and leading into this morning the undersigned counsel’s presence was required for representation of a client in a matter in the United State District Court…” and that he would be required to represent that client at a hearing at noon, “creating a scheduling conflict.”  Mr. Redman requested a continuance.   Although she had not filed a notice of appearance, Elizabeth G. Kavitz, Kavitz Law PLLC, had been retained as co-counsel with Mr. Redman in this matter and appeared at the hearing.  Respondent’s counsel, Harry C. Bruner, Jr., Assistant Attorney General, objected to the continuance.  As the hearing had already been continued once before, and Ms. Kavitz had appeared as co-counsel, the undersigned denied the continuance, and the hearing went forward with Grievant represented by Ms. Kavitz.  A second day of hearing was held on January 29, 2016, during which both Mr. Redman and Ms. Kavitz appeared as counsel for Grievant and Respondent was again represented by Mr. Bruner.  Both hearings took place before the undersigned at the Grievance Board’s Charleston, West Virginia office.  This matter became mature for decision on February 29, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was dismissed from employment as a Regulatory Supervisor for wrongfully issuing a license to a child care facility without proper documentation.  Respondent proved the charges against Grievant by a preponderance of the evidence and that her dismissal from employment was justified.  Respondent had good cause to dismiss Grievant for her complete failure in her duties as a supervisor in approving the license and for her inexplicable failure to review and respond appropriately once the approval of the license was questioned.  Grievant failed to prove that mitigation was warranted.  Despite her previous good record, Grievant was a veteran supervisor who failed in her basic obligations as a supervisor and upon whom Respondent could no longer rely.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed as a Regulatory Supervisor in the Division of Early Care and Education of the Office of Children and Family Policy of Respondent Department of Health and Human Resources, Bureau for Children and Families.
2. Grievant had been employed by Respondent for seventeen years, fourteen of which was with the child care licensing unit, and ten of those years as a supervisor. 
3. Child care licensing involves the licensing of two types of child care providers: family child care facilities and child care centers.  These providers are defined and required to be licensed by statute and the licensing rules and requirements of these providers is governed by two separate state regulations.
  
4. Family child care facilities can provide care for no more than twelve children.  Child care centers provide care for thirteen or more children.  The licensing requirements and regulations of family child care facilities and child care centers are different.  It is more difficult to qualify to be a child care center.  
5. Grievant supervised the specialists that licensed family child care facilities.  Child care centers are licensed by different specialists under different supervision. 
6. Originally, the child care licensing units were housed in the individual regions into which the Bureau for Children and Families is divided.  Grievant was stationed in Region II, and she was supervised by Rebecca Farmer, the Region II Child Welfare Consultant. 
7. Sometime in 2013, the decision was made to move the management of child care licensing units from the individual regions to the centralized supervision of the Division of Early Care and Education.  The move to the supervision of the Division of Early Care and Education was effective April 1, 2014. 
8. Under the Division of Early Care and Education, Grievant reported to Melanie Clark, the Program Manager of Family Child Care Regulations, and Ms. Clark reported to Kimberly J. Hawkins, the Director of the Division of Early Care and Education.
9. There were tensions regarding the transition.  Grievant and Ms. Farmer had requested meetings with Ms. Hawkins and Ms. Clark prior to the transition, but no meetings were held until after the transition.  Grievant was also concerned because she and her staff were required to have a social work license in their positions, but Ms. Clark was not required to have a social work license.  Further, prior to the transition, there had been discussions of seeking a reallocation for Grievant’s specialists because of the requirement of a social work license.  At least one of the existing Early Care and Education employees was angry that Grievant’s specialists were seeking higher pay.  Several of Grievant’s specialists had stated that they were going to file grievances for the reallocation.

10. Grievant had been under Ms. Clark’s supervision for one month when the events that gave rise to the grievance began.    
11. On May 1, 2014, Vanese Cedar and Vanessa Brunty, Family Child Care Regulatory Specialists who Grievant supervised, visited Country Cottage Child Development to meet with the owner, Nina Harris, regarding adding an additional twelve children through opening a second family child care facility in the same building.  
12. All contacts and actions in a case must be documented in the Family and Child Care Tracking System (“FACTS”) computer system.  Each facility has a record in which this information is to be entered.   
13. Both specialists entered notes in in the FACTS record for Country Cottage Child Development.  The notes state that Ms. Harris told them that the Fire Marshal and Health Department had told her she could have two separate facilities in the same building and that they could share the same bathroom and kitchen.  Both specialists indicated they did not believe this plan was acceptable and stated that they had contacted “supervisor,” which would be Grievant, regarding this issue.  
14. The next contacts in FACTS are from Ms. Cedar and Ms. Brunty, regarding a second visit to Country Cottage on May 7, 2014.  
15. Ms. Cedar stated
:
I went with co-worker to Ms. Harris’ facility.  Mrs. Harris is wanting to open another facility in the same building.  She stated another provider on another co-worker’s caseload has done the same thing.  My co-worker and I tried to explain to her that you cannot have two facilities operating under the same roof at one time if the building is open and not separated into 2 separate entities.  Did tell her she could have two facilities that operated different hours but that she could have no more than 12 children in the building at one time.  May have to put a wall up to separate the building.  The question there is can 2 facilities share a kitchen and a bathroom area?      
16. Ms. Brunty stated:

Met with Nina again today regarding her question of having two facilities under one roof.  I explained that I had followed up on this and learned that this could not be done, she could however have two different shifts, and morning and evening but the hours she has the children could not overlap as she would be over capacity.  I felt that the issue was resolved when I left.

Then, in a second comment on the same date:

Received a call from coworker stating that Nina [Harris] had called another provider after my visit yesterday and was again asking questions on becoming a facility.  Will address this with Debbie [Grievant].
17. On June 18, 2014, Ms. Brunty and a different specialist, Susan Burkhammer, made a third visit to Country Cottage Child Development to speak with the owner, Ms. Harris, and both entered comments in FACTS.

18. Ms. Brunty stated:

Made visit to Country Cottage today with coworker Susan Burkhammer.  Susan explained the policy of opening two facilities under one roof and also talked about how she may be better off becoming a center.  She asked her to contact Teresa [Lawlor] and find out what she would need to do to become a facility and to weigh her pros and cons.

19. Ms. Burkhammer stated:

Just got back from going out on this facility with the worker Vanessa Brunty.  I let the provider know who I was, which is a coworker of Ms. Brunty and let her know that my supervisor said it was ok for me to come out with Vanessa and speak to her about trying to open two facilities under on roof.  The facility is on the side of the road heading toward the Sissonville area.  When we arrived there was 8 children in care under the age of 5 years old.  The provider and her 16 or 17 year old daughter and the provider’s two other children ages 12 or 13 and a boy age 14 or 15 were there.  I did not see another adult staff member present.  Ms. Brunty, the worker, and I discussed what our 49-2-b states about opening facilities, it states they have to have separate applications.  She said she can apply to do that and name it Country Cottage II.  I also spoke to her about just becoming a Center.  She said that she heard from others that Centers have stricter rules to follow.  I told her I spoke to my supervisor and my supervisor’s boss, and it appeared they both feel that she should become a center opposed to having two facilities.  She said she has made two separate entrances to each facility, and that she found out that the post office can give her two separate addresses.  I looked at the entrance and exits and they would both be on Facility number 2 side.  When you come in the front door if you veer right and open a gate you are in facility one.  If you veer left you would be in facility two, which has an exit.  There is only one play area fenced off for facility number one.  No play area for facility number 2.  She said she could stagger the times she takes the children between facility number 1 and number 2.  I told her she needs to have separate indoor and outdoor play space for each facility.  She then said she would like to speak to Teresa Lawlor about becoming a facility.  We told her we would have Teresa call her to discuss the Center rules.  I told her the rules are not as bad as she has heard and Teresa is good at explaining them.  She said ok.  She said after she speaks to Teresa, she will let Vanessa know what she will decide to do.  
20. Teresa Lawlor is a specialist who licenses child care centers.  

21. Only July 16, 2014, FACTS reflects that Ms. Brunty contacted Ms. Harris by telephone.  Ms. Harris informed Ms. Brunty that Ms. Lawlor had told her, Ms. Harris, that she “would be better off adding a second facility.”  Ms. Brunty noted again that it had been the opinion of multiple workers that the facility was not large enough to be two facilities, and that she would contact Ms. Lawlor.

22. On July 17, 2014, Ms. Brunty emailed Ms. Lawlor to confirm if Ms. Lawlor had recommended to Ms. Harris that “she would be better off doing a second facility.”  Ms. Lawlor replied by email the same day, “I didn’t ‘recommend’ it directly.  However, in the discussion regarding the cost of renovating the building to meet fire marshal code and having the reserve money to start [versus] the small number of children she would gain it may be better for her to wait until she can get a bigger building.” 
23. On July 30, 2014, Ms. Brunty entered a comment in FACTS that she had discussed the issue at a unit meeting, that “Teresa Lawlor had recommended that this facility become two separate facilities and not a center” even though “Child Care has made several visits to this facility and has agreed that the facility is not large enough for this.”  The comment states that Ms. Clark would “look into this.” 

24. On August 4, 2014, Ms. Lawlor forwarded the July 17, 2014 emails to Lisa Ertl, Program Manager of Child Care Center Licensing.  The same date, Ms. Ertl replied to Ms. Lawlor, copying Ms. Clark, stating, “I’ve cc’d Melanie to recommend to this facility owner to submit to you an initial application so you can do a full review of the program including the financial aspect.”  As Ms. Ertl and Ms. Lawlor license centers, the “application” stated would have been to become a center.  

25. On August 10, 2014, Ms. Clark replied, “I think that if the program has been operating at capacity for a facility for over a year, moving them to a center should be a natural progression.”

26. On August 11, 2014, Ms. Ertl replied, “I agree, it should be a natural progression. The submission of an initial application is just part of that progression.”

27. Neither Grievant nor Ms. Brunty were included in any of the emails between Ms. Lawlor, Ms. Ertl, and Ms. Clark, and neither Ms. Lawlor, Ms. Ertl, nor Ms. Clark entered any comments in FACTS.  

28. It is unclear if anyone contacted the owner, Ms. Harris, or if she was provided with an application to be a center.
29. On August 21, 2014, Timothy Leply entered a comment in FACTS stating that Shannon Ford, who he identified as “CC Worker,” called the office and requested a facility application packet for Country Cottage.

30. On August 22, 2014, Ms. Brunty delivered the application packet for Country Cottage to become two separate facilities.  

31. On August 26, 2014, Ms. Brunty again visited Country Cottage to have Ms. Harris complete a letter of intent.  Ms. Brunty placed a note in FACTS that she had mailed the packet to “Supervisor,” who would be Grievant.
32. On August 28, 2014, Ms. Brunty issued a two-year “regular” license to Country Cottage Child Development – B for a total capacity of twelve children.
33. New facilities are to be issued a six-month provisional license, which are reviewed at six months for compliance with regulations before a regular two-year license is issued.   
34. There are no comments in FACTS explaining why the license was being recommended despite the numerous previous comments that dual facilities in the building would not be proper.  There is no documentation in FACTS containing all the information required to show that the facility met the regulations to be a licensed facility.  

35. Licenses must be approved by a supervisor.  Specialists have no authority to issue a license without the review and approval of the supervisor.  Supervisors are required to review all documentation to ensure that a facility has met the regulations before approving the license.
36. Ms. Brunty was a new specialist who had been employed less than a year and this was the first facility she had opened.
37. Grievant approved the license without reviewing FACTS or assuring that the facility met the regulations.  Grievant did not make a note in FACTS regarding her approval of the license.  Even though Ms. Clark had previously been asked to review the case due to the conflicting information between the facility licensing staff and the center licensing staff, Grievant did not discuss the case with Ms. Clark prior to approving the license.  

38. Ms. Clark was unaware that a facility license had been issued for the second facility.    
39. On October 8, 2014 Ms. Clark completed an Employee Performance Appraisal Form EPA-3, rating Grievant as “meets expectations” for all factors except for two factors under the category “Maintains Flexibility.”  Ms. Clark commented that Grievant “did not show a positive attitude with the move of the Family Child Care Regulatory to the Division of Early Care and Education” and that she “has not worked well with other Program Mangers in the Division of Early Care & Educations, which has caused some of her staff to have concerns that we have had to work through.”  Grievant completed the “employee response” section of the form protesting the scoring of the EPA-3.   
40. Prior to the move under Ms. Clark’s management, Grievant had received employee performance appraisals of exceeds expectations.   
41. Grievant filed a grievance protesting her evaluation, which was denied at level one.  Grievant did not appeal the decision and the time for appeal has passed.  
42. On December 15, 2014, Grievant placed a comment in FACTS regarding a telephone call she received from Linda St. Clair, Coordinator of the Office of Child Nutrition.  Grievant states:

Linda St. Clair from the State Office called because Central Child Care Food Program contacted her about Nina Harris (Country Cottage) having two facilities in one home.  Vanessa Brunty, Reg. Specialist, and I agreed that this was not doable and spoke with Teresa Lawlor, Licensing Specialist, about Country Cottage becoming a Center.  Teresa Lawlor stated in a contact that 2 facilities seemed to be ok but was going to speak to Melanie Clark, Program Manager, about this situation.  The Child Care unit is not in favor of two facilities in this modular home.  I suggested that Ms. St. Clair speak to Melanie Clark about this.  

43. Grievant clearly did not review the previous FACTS comments or have any recollection that she had already approved the license for this facility.  

44. Ms. St. Clair responded on the same day by emailing Grievant, Ms. Clark, and Ms. Lawlor.  She explained that she had become involved due to Country Cottage B’s request to participate in the food program her office administers.  Ms. St. Clair opined that Country Cottage was now a center and stated, “It is a stretch to consider each site in the building a private residence because they share a kitchen and an entrance and, therefore, each facility could not stand on their own and provide all the necessary home safety requirements for a licensed facility.  I am inclined to say that we will not recognize two facilities with the building but I am willing to hear from everyone involved at a regulatory level first.”     
45. Ms. St. Clair’s email began a string of emails over the next two days between Grievant and Ms. Clark as facility regulators, and Ms. Ertl, and Ms. Lawlor as center regulators.  
46. Ms. Clark responded that she had believed “for a while” that Country Cottage was “trying to operate a center without meeting center regulations.”  Grievant answered, “I agree Melanie and having two facilities in this building is not doable.” She included Ms. Brunty on this email and asked for her response.
47. Again, Grievant failed to acknowledge that a license had already been issued for the dual facility and that she had approved it.   

48. It was only after her first responding email that Grievant actually checked FACTS.  In her next email, she noted the FACTS comments stating that Country Cottage should not be a dual facility and wrote, “why the license, I am checking on that…” 

49. Ms. Brunty responded only to Grievant stating, “This is the facility that made the necessary changes to become two separate facilities.  The health department and fire marshal both approved this.”

50. Grievant then replied to Ms. Clark:

Initially, this provider wanted two facilities without making changes to the building.  We denied that request.  After the workers made several visits with her, it was determined that she could only operate as long as the two facilities were separate and met standards and inspection.  The Fire Marshall and Health Dep. both approved this new facility.  She has two separate entrances, two kitchen areas, two bathroom[s] and so forth according to policy.  During operation, the two facilities are staffed with their own workers and she has met standards.  This has been a long process, expanding months of visits, to get her in compliance. . . .
51. Concerned regarding all the conflicting information relating to these facilities and the lack of documentation in FACTS, Ms. Hawkins directed Ms. Clark and Ms. Ertl to visit the facilities to review if each met the proper standards, which visit they completed on January 8, 2015.  
52. Upon visiting the facilities in person, Ms. Clark discovered that, contrary to Grievant’s email, the facilities did not have separate entrances, there were not two kitchens, and that the building appeared to be too small to house twelve children in each facility.  

53. Ms. Clark and Ms. Ertl agreed that Country Cottage should be a center and not a dual facility. 

54. On January 8, 2015, Ms. Clark notified Ms. Harris by email that Country Cottage met the definition of a center and not two family child care facilities, and that she would be required to apply for a child care center license.  

55. On January 15, 2015, Ms. Brunty revoked the license for Country Cottage Child Development – B. 
56. On February 4, 2015,
 Ms. Hawkins, Ms. Clark, and the Director of Human Resources, Jason Workman, met with Grievant for a pre-determination conference.    
57. Ms. Hawkins dismissed Grievant from employment by letter dated March 2, 2015.  Ms. Hawkins states that the allegation against Grievant was that she “wrongfully issued a license to a facility without proper documentation.”  She states that Grievant failed to train, oversee and manage staff, that she issued a license to a facility that did not meet standards, that she improperly issued a two-year license rather than a six-month license, that she caused an improper payment to be made, which could result in a loss of federal funding.  Ms. Hawkins explained her belief that Grievant’s dismissal was warranted  as follows:
The State of West Virginia and its agencies have reason to expect their employees to observe a standard of conduct which will not reflect discredit on the abilities and integrity of their employees, or create suspicion with reference to their employees’ capability in discharging their duties and responsibilities.  The nature of your misconduct demonstrates a willful disregard of the employer’s interests or a wanton disregard of standards of behavior which the employer has the right to expect of its employees. I believe the nature of your poor performance is sufficient to cause me to conclude that you did not meet an acceptable standard of conduct as an employee….

Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.
Respondent dismissed Grievant from employment for wrongfully issuing a license to a facility without proper documentation.  Respondent asserts it was justified in dismissing Grievant from employment and that Grievant failed to prove that mitigation of the punishment was warranted.  Grievant argues Respondent did not have good cause to terminate her employment because the licensure of the facility was not actually prohibited under the guidelines and that her punishment should be mitigated because it was disproportionate to the offense. 
Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

The facts of this case are in dispute.  Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Grievant was not credible.  Although her demeanor was appropriate, Grievant’s testimony simply does not match the documentary evidence of the FACTS record and emails.  Grievant testified that she had been very involved with the case with emails “daily” from Ms. Brunty and the other specialists who had visited the site and had spent a week researching the issue, but when questions arose about the case in December, Grievant had no memory of approving the license and, in fact, stated several times that she did not believe the building should have two facilities.  Further, the specialists who had completed the visits had all said in FACTS that the site should not be a dual facility, which does not support Grievant’s assertion that she approved the license without the documentation in FACTS because of the extensive contact with specialists outside of FACTS.  She testified that after she had presented the issue to Ms. Clark at the unit meeting, Ms. Clark never got back to her, which was untrue as Ms. Clark had emailed a response to Grievant.  Grievant testified that she had not checked FACTS and did not know that FACTS had not been properly updated until it was brought to her attention in the pre-determination meeting.  This is also untrue as Grievant stated in an email on December 16, 2014 that “according to FACTS contacts we did not feel it was doable.”  Most importantly, at level three Grievant testified that she approved the license because the dual facility was not prohibited by the regulations, and this assertion is completely refuted by Grievant’s own written statements in which she repeatedly stated the opposite.  Grievant does have a motive to lie in order to regain her job.  Grievant’s version of events is clearly not reliable.

Ms. Clark was credible.  Her demeanor was appropriate.  Her testimony was mostly calm and professional.  She did not hesitate in her answers.  She admitted in her testimony when she did not remember.  She did get defensive on cross examination when she admitted to a mistake that she had made, but on the whole her testimony appeared credible.  There did not appear to be any notable inconsistencies in her testimony.  

Grievant presented evidence which appears to attempt to show bias or a retaliatory motive by Ms. Clark.  Grievant did not specifically allege that her dismissal was retaliatory, instead appearing to offer this evidence of proof of bias.  Grievant presented evidence of the employee performance appraisal completed by Ms. Clark, which Grievant believed to be incorrect and unfair.  Although she rated Grievant as meets expectations for all factors except two, Ms. Clark did state that Grievant needed improvement in two factors because she “did not show a positive attitude with the move” and because “has not worked well with other Program Mangers.”  Grievant filed a grievance protesting the appraisal, but her grievance was denied at level one and she did not appeal.  Grievant cannot relitigate her appraisal now, so, at best, this is evidence that Ms. Clark had concerns about Grievant’s performance, with which Grievant did not agree.  

Grievant also presented the testimony of Ms. Harris and Abbie Daniel regarding Ms. Clark’s actions regarding the licenses of their dual facilities and of Ms. Daniel of statements Ms. Clark allegedly made regarding Grievant.  Ms. Harris’ license for her second facility was revoked at Ms. Clark’s instruction.  Ms. Daniel also had a dual facility, which had been licensed: Junior Sprout’s Academy I and II.  Although it does not appear that Ms. Daniel’s license was actually revoked, she testified that she “was run out of business.”  It is not the Grievance Board’s place to review Ms. Clark’s actions regarding the facilities of Ms. Harris and Ms. Daniel.  There is an appeal process in place for facility owners to protest the DHHR’s actions in their cases.  Further, as to their testimony regarding their contention that their facilities did actually meet the regulations, as will be discussed more fully below, whether dual facilities are permitted under the regulations is not actually what this case is about.    
Ms. Harris had very little knowledge of Grievant and provided no relevant testimony regarding Ms. Clark’s relationship to Grievant.  Her testimony only detailed her own conflict with Ms. Clark and her characterization of Ms. Clark as “intimidating” and “a bully.”  Ms. Daniel also testified that Ms. Clark and Ms. Hawkins “harassed” her.  She testified that Ms. Clark and Ms. Hawkins had been unprofessional in discussing with her Ms. Harris’ case, Grievant’s dismissal, and telling her that she “was in a poor area for regulatory staff.”  Ms. Daniel testified that after she had been told conflicting information by her monitor about whether she would be allowed to continue operating as a dual facility, she contacted the Governor’s office.  In response, she received a telephone call from Ms. Hawkins and Ms. Clark, who stated that she would be required to add a second kitchenette in order to continue operating as a dual facility.  Ms. Daniel testified that they said they “were very sorry” and explained that Ms. Daniel “was in a poor area for regulatory staff.”  They also discussed Ms. Harris’ facility and explained that it did not meet regulations.  Prior to this conversation, Ms. Daniel, as President of the West Virginia Family Child Care Association, had written a letter expressing concerns about the revocation of Ms. Harris’ license.  Ms. Daniel also testified that Ms. Clark attended a meeting of the Association to discuss new proposed regulations and that, at the meeting, Ms. Clark said that Grievant was “no longer with the state” and Ms. Daniel’s testified it “was kind of a laugh.”      

The credibility of Ms. Harris and Ms. Daniel is questionable.  Both witnesses lost their businesses and blame it on Ms. Clark.  They certainly have motive to discredit Ms. Clark.  Both were angry at the loss of their businesses.  Ms. Harris was particularly hostile to Ms. Clark.  Her demeanor was not appropriate.  She was not responsive to questions on cross examination.  She frequently glared at Ms. Clark while she testified.  Ms. Daniel’s demeanor was appropriate.  With the exception of one inappropriately sarcastic response during a difficult cross examination, she was calm and deliberate in answering questions and appeared to have a good memory of events.      
However, even if their testimony was reliable, it does not show that Ms. Clark actually had a bias against Grievant or an improper motive to dismiss her.  Grievant did not provide any law or policy that Ms. Hawkins or Ms. Clark violated in discussing Ms. Harris’ case with Ms. Daniel or in stating that the regulatory staff was poor or that Grievant had been dismissed.  As president of the West Virginia Family Child Care Association, who had protested the revocation of Ms. Harris’ license it makes sense that Ms. Clark and Ms. Hawkins would explain why the license had been revoked.  It also makes sense for them to explain in their apology to Ms. Daniels that there had been poor performance of her regulatory staff.  If it is true that Ms. Clark was flippant in telling her that Grievant had been dismissed, the flippancy was unprofessional, but the disclosure does not appear to be inappropriate.

None of Grievant’s evidence or Ms. Clark’s testimony reveal that Ms. Clark had an actual bias against Grievant or an improper motive to have Grievant dismissed from employment.  Further, Ms. Hawkins is the person who actually made the decision to dismiss Grievant from employment, and there was no evidence presented that Ms. Clark in any way inappropriately influenced Ms. Hawkins in the decision. 
Ms. Hawkins was credible.  Her demeanor was professional, calm, and direct.  She did not hesitate in her answers.  She appeared to have a good recall of events.  There were no apparent inconsistencies in her testimony.  There was no allegation that she has any bias against Grievant or improper motive in dismissing Grievant from employment.      
Grievant was dismissed from employment for wrongfully issuing a license to a facility without proper documentation.  As the supervisor, Grievant was responsible for reviewing the case and approving the license.  It is clear from the evidence that Grievant had no idea what was actually going on with this complex case that had issues she testified she had never seen in her fourteen years licensing child care.  Although she testified she had been very involved in the events leading up to the licensing of the facility, with “daily” contact with the specialists and a week’s worth of research, just a few months after she had approved the license she stated in an email that she did not know why a license had been granted and that “having two facilities in this building is not doable.”  She further asserts in another email that the building had two entrances and two kitchens, which was not true, as she would have known if she were actually familiar with the case.

Over the course of months, beginning on May 1, 2014, the specialist that was assigned to the case, Ms. Brunty, and the two other seasoned specialists who accompanied her on visits to the site documented that it was not appropriate for Country Cottage to be two separate facilities.  In June, seasoned specialist Ms. Burkhammer documented that Grievant and Ms. Clark believed that the site should be a center and not two facilities.  The specialists all appropriately documented FACTS with this information.  Ms. Brunty and Ms. Burkhammer referred the owner to center licensing staff, and then the owner stated that the center licensing staff had told her that she should be two facilities, and not a center.  Grievant brought the case to Ms. Clark at a unit meeting on July 30, 2014, and Ms. Clark was to “look into” the issue.  
On August 18, 2014, Ms. Brunty had not received an answer from Grievant or Ms. Clark and the owner was still requesting an application to be two facilities, so Ms. Brunty emailed Grievant.  Grievant requested an update from Ms. Clark, who responded that she had discussed it with Ms. Lawlor, a center licensing specialist, who stated she had only talked to the owner about renovations.  Ms. Clark provided a suggested contact person for “if [the owner] is interested in moving to a center.”  Grievant then instructed Ms. Brunty to forward the information to the owner.  Neither Ms. Clark nor Grievant directly addressed the concern of Ms. Brunty’s email, which was that the owner wanted to be two facilities and that the three facility specialists had all agreed that the building was not large enough to be two facilities, but Ms. Clark certainly gave no indication that it was appropriate for Country Cottage to be a dual facility.  There was no update placed in FACTS.  The next day, Shannon Ford, a different specialist, requested a facility application for the owner.  Ms. Brunty dropped off the application on August 22, 2014.  On August 26, 2014, Ms. Brunty entered a FACTS comment that the packet “was mailed to Supervisor today.”  On August 28, 2014, Ms. Brunty issued a regular license for two years to Country Cottage B.  No information was placed in FACTS regarding the reversal of the previous position that the building was not adequate for two facilities.  The checklist of required information was not completed and there was no documentation of the required Fire Marshall or Health Department inspections for the second facility.  
All licenses must be approved by a supervisor before they can be issued.  Grievant approved the license without reviewing FACTS or the required checklist.  Grievant approved the license even though three specialists in her unit had decided multiple times over the course of months that the building could not house two separate facilities.  Grievant approved the license even though the last communication from Ms. Clark refuted the owner’s contention that she had been told by Ms. Lawlor to pursue being a dual facility and suggested that the owner be put into contact with someone regarding opening as a center.        
In December, when the coordinator of another agency questioned the grant of the license, Grievant inexplicably agreed that “having two facilities in this building is not doable” even though Grievant had approved the grant of this license for a second facility.  After Ms. Brunty then emailed her response that the facility had made the necessary changes and that the Health Department and the Fire Marshall had approved, Grievant reversed her position again and told Ms. Clark in an email that the license was proper because the facility had “two separate entrances, two kitchen areas, two bathroom[s] and so forth according to policy.”  When Ms. Clark later made a visit to the facility herself, she discovered that Grievant’s email was untrue because the facility did not have separate entrances or two kitchens, which is also what the previous FACTS comment from Ms. Burkhammer had stated.
Grievant argues that her dismissal was not justified because the licensure of the facility was not against regulations.  Grievant attempts to characterize what happened as a disagreement about the regulations, but that was absolutely not the case.  There is no credible evidence that Grievant and Ms. Clark actually had a disagreement about the regulations.  Ms. Clark believed that the site should be a center and not a dual facility, and Grievant repeatedly stated in writing the same.  Despite this position, Grievant inexplicably approved the license for a dual facility anyway.  Further, while Grievant argues that the regulations do not require that there be separate kitchens and entrances, this was not her stance when she was confronted with her approval of the license.  She responded that the building met the regulations because it did have two kitchens and entrances, when, in fact, it did not.  She only now at level three has attempted to argue that the regulations do not actually prohibit the license she approved.  Respondent has proved the allegations against Respondent by a preponderance of the evidence and has proved that Grievant’s failings were serious enough to warrant dismissal.        

"Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  
Grievant argues that the penalty of dismissal is disproportionate to her offense.  Grievant asserts that her performance appraisals under her previous supervisor were “excellent,” and that Grievant had been unable to obtain direction, training and support from her supervisor, Ms. Clark.  Grievant proved that she had exceeded expectations in her previous evaluations under her former supervisor.  There is no allegation that Grievant had ever been disciplined before she was dismissed.  Grievant proved that there was tension between her and her new supervisor, Ms. Clark, but she did not prove that Ms. Clark failed to train her or give her direction.  As a veteran supervisor, Grievant was already trained and there was no necessary training that Grievant needed or asked for that Ms. Clark failed to provide.  Grievant did not prove that Ms. Clark failed to give her direction.  As discussed above, although Grievant argued at level three that there was disagreement about the regulations, Grievant’s written statements at the time of the event show that she and Ms. Clark agreed that Country Cottage should not be a dual facility.  The actions and inactions of Grievant that resulted in her dismissal were obvious in her role as a veteran supervisor and did not need specific prohibition.  Grievant clearly knew that she was required to supervise her specialists, that all contacts must be documented in FACTS, that she was responsible for reviewing all information before approving a license, that a new specialist should be supervised closely, that a controversial case would require even more review and documentation, and that if her actions were questioned, she should review the facts and respond appropriately.  
Dismissal was not disproportionate in this case.  It is important to remember that Grievant was a veteran supervisor.  Supervisors “may be held to a higher standard of conduct, because [they are] properly expected to set an example for employees under their supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of [their] supervisors." Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988); Bourne v. Div. of Veterans Affairs, Docket No. 2009-0437-MAPS (Aug. 25, 2009).  Grievant did not just make a mistake.  Grievant completely neglected her duties repeatedly over the course of months.  Even when an outside agency questioned the situation, Grievant still failed to properly review the case, and responded repeatedly with inaccurate information.  Despite her many years of experience, Grievant failed to observe even the most basic requirements of her position in relation to the licensure of Country Cottage B.  She allowed a new specialist to remain assigned to this complex case even though this was the very first facility the specialist had opened.  She failed as a supervisor to properly respond to Ms. Brunty’s emailed concerns.  Even though this was Ms. Brunty’s very first opening and there had been months of controversy over the case, when Grievant received the application to review she did not review FACTS, which contained absolutely none of the required documentation to grant the license and actually contained extensive documentation that the facility license should not be granted.  Grievant approved the license even though both she and Ms. Clark had previously taken the position that Country Cottage should become a center and not two facilities.  Grievant approved the license for two years even though, as a new facility, the license should only have been granted for six months.  Then, when confronted with questions about the license by another agency, Grievant still failed to review the case, again repeated that she did not believe it should be a dual facility, that she had no knowledge of why the license had been granted, and then provided false information.  Even though Grievant had previously performed well and had not been previously disciplined, Respondent proved that she had completely failed in her duties as a supervisor for months and Respondent would be unable to rely upon Grievant to adequately perform her duties in the future.  Grievant failed to prove that mitigation was warranted in this case.   


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
3. Respondent proved the charges against Grievant by a preponderance of the evidence and that her dismissal from employment was justified.  Respondent had good cause to dismiss Grievant for her complete failure in her duties as a supervisor in approving a license and for her inexplicable failure to review and respond appropriately once the approval of the license was questioned.  

4. "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  
5. An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).    
6. "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997).     
7. Supervisors “may be held to a higher standard of conduct, because [they are] properly expected to set an example for employees under their supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of [their] supervisors." Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988); Bourne v. Div. of Veterans Affairs, Docket No. 2009-0437-MAPS (Aug. 25, 2009).  
8. Grievant failed to prove that mitigation was warranted.  Despite her previous good record, Grievant was a veteran supervisor who failed in her basic obligations as a supervisor and upon whom Respondent could no longer rely.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  May 13, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Grievant did not argue her claims of hostile work environment and improper evaluation in her Proposed Findings of Fact and Conclusions of Law, so those allegations will not be addressed.  Further, Grievant would not be permitted to challenge her performance evaluation in this grievance because she had previously filed a grievance on this issue, which was denied at level one and which she did not appeal.  


� W.Va. Code § 49-2B-1 et seq. (2012), which was revised and recodified in 2014.  The regulations for centers are W.Va. Code St. R. § 78-1-1 et seq. (2014) and the regulations for facilities are W.Va. Code St. R. § 78-18-1 et seq. (2012).


� All of the FACTS comments that will be quoted contain extensive typographical and spelling errors, which have been corrected. 


� The termination letter incorrectly lists the date of the predetermination meeting as February 4, 2014, which is an obvious typographical error.
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