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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JODI WELTY-ROBINSON,



Grievant,

v. 






DOCKET NO. 2016-1365-JefED

JEFFERSON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed at level three of the grievance procedure by Grievant, Jodi Welty-Robinson on February 29, 2016, against her employer, the Jefferson County Board of Education, contesting a five-day suspension without pay.  The relief sought by Grievant is “reversal of this suspension, retroactive wages, benefits, seniority and an award of  interest on all monetary sums.  Grievant also seek the removal of any and all references to this suspension from Respondent’s records.”


A level three hearing was held before the undersigned Administrative Law Judge on July 29, 2016, in the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Tracey B. Eberling, Esquire, Steptoe & Johnson, PLLC.  This matter became mature for decision upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on September 9, 2016.



Synopsis

Grievant is employed by Respondent as an Aide.  She was suspended for five days without pay for incorrectly coding student absences.  Grievant was aware of the proper procedure, but had not been following it for several years based on her belief that a different unwritten practice was in place at her school.  Grievant’s conduct was correctable and constituted unsatisfactory performance.  She should have been placed on an improvement plan after an evaluation.

The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant has been employed by the Jefferson County Board of Education (“JBOE”) as an Aide since the 1998-1999 school year.  She has been assigned to Harpers Ferry Middle School (“HFMS”) since the 2008-2009 school year, and is responsible for recording student attendance, which includes coding absences with the correct code.  Grievant has been performing this duty for several years.


2.
JBOE has in place Standard Operating Procedures governing student absences.  If a student is going to be or has been absent for fewer than 10 days, a school administrator may sign as approving the student leave slip.  Absences of 10 days or more require the approval of the board of education members.


3.
Grievant attended a training course on August 10, 2015, entitled Annual Attendance Training.  This training advised those attending that, although the school principal had discretion in approving educational leave for students, if the form submitted by the student contained the word “‘vacation’ anywhere on it,” approval could not be given for educational leave.  The training also advised that requests for educational leave must be submitted 48 hours in advance, that principals could approve educational leave of up to 10 days, and that a leave of more than 10 days had to receive approval of JBOE.


4.
Parents are to submit a written request asking that their child’s absence be excused.  If the child has been ill, then the request is to state this.  If the absence is for educational purposes, the parent is to use the forms for educational leave.  There are 46 codes which are used to identify various types of JBOE student absences.  The codes for a full day student illness, verified by a parent note which states the student was ill is I-5.  L-1 or L-2 are the codes for educational leave, A-1 is the code for full day alternative setting educational absence, and U-1 is to be used if no reason for the full day absence has been stated by the parent.


5.
The information compiled from the coding performed by Grievant is used by JBOE to determine whether a student is having issues and they need to intervene, and it is used in truancy proceedings.


6.
Grievant’s daughter was a student at HFMS during the 2015-2016 school year.


7.
In February 2016, HFMS Assistant Principal Jennifer Moss discovered that Grievant had made coding errors related to Grievant’s daughter’s absences.


8.
On February 5, 2016, Grievant was placed on leave with pay, pending an investigation into the extent of the coding errors.  The investigation revealed that Grievant had coded the absences of many students with the incorrect code, but was not favoring her daughter in this regard.


9.
By letter dated February 12, 2016, Grievant was advised by JBOE Superintendent Bondy Shay Gibson that she would be recommending a five-day suspension without pay for Grievant to JBOE, along with other listed corrective action, at a meeting to be held on February 22, 2016.  The letter stated that an investigation had established that, during the 2015-2016 school year, Grievant had “provided incorrect attendance coding for a significant number of students.”  The letter noted that Grievant had attended training on attendance procedures.  The letter concluded that Grievant had exhibited a “pattern of substituting your own judgement for clearly delineated and reinforced processes.”


10.
By letter dated February 22, 2016, Grievant was advised by Superintendent Gibson that JBOE had approved her recommendation that Grievant be suspended for five days without pay.  The letter also advised that Grievant would be required to complete “re-training programming consisting of ½ day job shadow at Shepherdstown Middle School and ½ day on-site training with Dr. [Sheri] Hoff [JBOE Director of Attendance] at Harpers Ferry Middle School;” that a review of “103 students coded L1 (educational leave) in the 2015-2016 school year for accuracy and compliance with Jefferson attendance policy with subsequent correction of any inaccurate coding” would be completed; and that there would be a “[m]onthly review and verification of attendance by Dr. Hoff’s office for the remainder of the 2015-2016 school year” of Grievant’s coding work.


11.
Grievant has been coding student absences at HFMS for several years.  Grievant coded student absences during the 2015-2016 school year using the same procedure she had used in prior school years.  No one had ever advised Grievant directly that she needed to revise her coding methods to comply with county policy.


12.
In the Spring of 2015, Grievant’s ex-husband’s girlfriend and Grievant became involved in some type of on-going conflict, resulting in Grievant engaging in disruptive personal telephone conversations while at work, and Grievant making inappropriate statements about the girlfriend’s children, who were not students at HFMS.  Grievant was advised by HFMS Principal Eric Vandell on March 4 and March 19, 2015, that she was not to conduct such personal conversations during work time or permit personal matters to disrupt her work.  In May 2015, Grievant’s ex-husband’s girlfriend complained to JBOE personnel that Grievant had called her children inappropriate names, and in response to this complaint from a person in an adverse relationship with Grievant, Grievant was sent a letter by the JBOE Interim Superintendent advising her that her conduct had disrupted the workplace and was inappropriate.


13.
Grievant was placed on an improvement plan on May 19, 2016, with the improvement areas to include refraining from making negative comments about any student or child in Jefferson County and abiding by the Employee Code of Conduct.  Grievant successfully completed the improvement plan.


14.
For the six years preceding her placement on an improvement plan, Grievant had received excellent annual evaluations, with the HFMS Principal marking the category  “Exceeds” in a majority of the categories, and “Does Not Meet” never being marked.  In the comments section in various years her supervisor noted what an asset Grievant was, her fine job, she did whatever was asked of her, “is focused on what is best for students,” her great job, she is student-centered, and “does an excellent job.”  Prior to 2014, the principal of HFMS and person completing Grievant’s evaluation was Joseph R. Spurgas.  Grievant’s April 23, 2014 evaluation by new HFMS Principal Vandell noted that “Jodi is an outstanding employee and is always willing to do anything to make HFMS the best it can be.”

Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”


JBOE did not identify which of the statutory causes it believed applied to Grievant’s behavior.  “It is not necessary for a board of education to identify an employee's offenses by the exact terms utilized in W. Va. Code § 18A-2-8, as long as the required written notice of charges specifically identifies the alleged acts of which the employee is accused.  Jordan v. Mason County Bd. of Educ., Docket No. 99-26-080 (July 6, 1999).”  Scott v. Wetzel County Bd. of Educ., Docket No. 06-52-289 (Jan. 3, 2007).  However, the failure to do so requires the undersigned to guess as to which of these statutory causes should be addressed.  Respondent obviously did not provide any written or oral argument which would assist the undersigned in the applying this law to the facts.  The only statutory causes which might be applicable are willful neglect of duty, incompetency, insubordination, and unsatisfactory performance.


"’Incompetency’" is defined to include ‘lack of ability, legal qualification, or fitness to discharge the required duty.’"  Black's Law Dictionary 526 (Abridged Sixth Ed. 1991) (Emphasis added).  There is no indication that Grievant’s actions met these definitions.


“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.
  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008).


Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

Grievant admitted that she had not coded student absences in accordance with her recent training or written county policy, but testified that the coding practice she used in the 2015-2016 school year was consistent with the practice she had used in prior years at HFMS, and she believed it was the accepted practice at HFMS.  She argued that Respondent did not establish any intent to violate Respondent’s policy, and that Grievant  should not have been suspended when she was not specifically told that the prior practice was not acceptable.  Respondent asserted that Grievant’s testimony was not credible, and that Grievant had been trained on the proper procedure.  Respondent also pointed out that an employer may consider the employee’s past work record in determining the appropriate discipline, asserting the efforts to correct Grievant’s behavior involving a domestic situation had not had the desired affect.  With regard to this last point, Grievant’s work record also includes stellar evaluations over a number of years, and her successful completion of an improvement plan.  Further, it is absurd to suggest that the behavior of someone interacting with the girlfriend of an ex-husband who is doing her best to irritate that person can be extrapolated to her behavior in every other work situation.


Grievant did attend training on the proper coding of absences in August 2015, and she did fail to follow the directives of the training.  She was aware of the proper procedure, but did not believe her supervisors wanted her to follow the procedure to the letter.  Grievant placed into the record a number of written parent excuses for student absences presented to HFMS, which indicated that the incorrect code was used by other staff members, including Assistant Principal Moss.  Grievant found no documentation of any kind in the records available to her to support the codes used, although such documentation may exist.  While the undersigned does not find this documentation to be absolute proof that other staff were not following the written coding procedure, it does point out that parents are not following the proper procedure.  Several of the parent notes did not indicate the reason for the child’s absence as they are supposed to, and in the case of educational leave, the proper form was not completed by the parents.  If the written coding procedure were followed to the letter, it is possible that many more absences would be coded as U-1, no reason given, when in reality the absence was for a good reason, but the parent did not do his or her part.  It is quite plausible that Principal Sturgas allowed the application of common sense principles rather than following the letter of the policy.  The undersigned further finds it unlikely that Grievant suddenly changed her coding practice during the 2015-2016 school for no apparent reason.  The undersigned finds the  testimony of this excellent, long-time employee with regard to her belief as to what was the accepted practice to be credible.


While Grievant did not specifically allege that her behavior constituted unsatisfactory performance, she did argue she should have been told she needed to change her practices and given the opportunity to do so rather than being slapped with a five-day suspension.  West Virginia Code § 18A-2-8(b) provides that “[a] charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article.  The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.” W. Va. Code § 18A-2-8(b). “[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).


Grievant knew the proper procedure, however, she did not simply elect not to follow the proper procedure.  She was mistaken, based on her past practice, as to what she was expected to do.  The behavior is one that should be brought to the employee’s attention so that it can easily be corrected.  In fact, Respondent specifically required Grievant to undergo additional training and work review to correct the behavior.  Grievant’s conduct is most properly characterized as unsatisfactory performance.  The procedure Respondent should have followed was to conduct an evaluation of Grievant’s performance and place her on an improvement plan.


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”


3.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


4.
"‘Incompetency’" is defined to include ‘lack of ability, legal qualification, or fitness to discharge the required duty.’"  Black's Law Dictionary 526 (Abridged Sixth Ed. 1991) (Emphasis added).


5.
“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008).


6.
Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

7.
West Virginia Code § 18A-2-8(b) provides that “[a] charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article.  The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.” W. Va. Code § 18A-2-8(b). “[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).


8.
Grievant’s failure to properly code student absences constitutes unsatisfactory performance.  As such, she was entitled to an evaluation and the opportunity to improve prior to being suspended.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to remove all references to the five-day suspension from Grievant’s personnel file and from any other files maintained by Respondent, to restore all benefits lost as a result of the five-day suspension, including seniority, and to pay her backpay for the five days, plus interest.  If Respondent believes an improvement plan is necessary, then it may choose to place Grievant on an improvement plan.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).









_________________________________










BRENDA L. GOULD








Deputy Chief Administrative Law Judge

Date:
October 12, 2016
�  Grievant explained that she was also told by her employer that she was not to have contact with the girlfriend, and, despite the fact that such a directive would go beyond the authority of her employer, she attempted to comply with this directive; however, the girlfriend would answer the ex-husband’s telephone when she tried to contact him, and would then call JBOE personnel and report that Grievant had contacted her.  Grievant also explained that the girlfriend had attempted to cause trouble for her in other venues, but had been “shut down” in her frivolous efforts; however, since JBOE would act on her complaints, the girlfriend continued to complain about Grievant to Grievant’s employer.  While none of this is of particular relevance to the issues at hand, JBOE placed the documentation in the record of the letters sent to Grievant, and used them as support for the level of discipline imposed, asserting that Grievant had not responded to other efforts to correct her behavior, but rather, had “substituted her own judgement” when given verbal or written directives.  The undersigned has some difficulty with this conclusion under these circumstances, particularly given Grievant’s glowing evaluations (See Finding of Fact Number 14).


�  “It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board's evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).  









