THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DEBORAH Y. VANDERVORT,



Grievant,

v. 






        Docket No. 2015-0932-PSC

PUBLIC SERVICE COMMISSION,



Respondent, and

MATTHEW J. MINNEY,



Intervenor.
DECISION


Grievant, Deborah VanDervort, is employed by Respondent, Public Service Commission (“PSC”), as an Administrative Law Judge (“ALJ”) in the ALJ 2 classification. Ms. VanDervort filed a level one grievance form dated February 27, 2015, alleging:
On February 12, 2015, Chief ALJ Keith George verbally informed me that I had not been selected for the Deputy Chief ALJ position. No written letter of notification was provided to the Grievant.  Matthew Minney, a younger, non-minority male, who has never served previously as an ALJ, was selected dispite the Grievant’s 11+ years of employment at the PSC as an ALJ and an additional 14.5 years of employment as an attorney with the Consumer Advocate Division of the PSC. Chief George’s actions which were arbitrary, capricious and based on favoritism, discriminated against me, a 62 year old woman, on the basis of age and sex. 
As relief Grievant seeks to be placed into the Deputy Chief ALJ position, or in the alternative to be paid the equivalent pay as if she had been place in the Deputy Chief ALJ position starting when the job was filled with a different applicant.  Grievant also seeks attorney fees and costs.
 

Matthew Minney filed a form seeking to intervene in this matter on March 9, 2015, and an order was entered at level one dated March 13, 2015, granting Mr. Minney Intervenor status. A level one conference was held on April 7, 2015. All parties were given the opportunity to submit brief and a decision was entered denying the grievance on April 28, 2015. Grievant appealed to level two by form dated May 4, 2015, and a mediation session was held on June 4, 2015.  Subsequently, Grievant appealed to level three by form dated June 16, 2015.

The parties filed numerous motions and responses related to discover and other procedural issues. A level three hearing was conducted on two separate days (February 29, 2016, and June 3, 2016) at the Charleston office of the West Virginia Public Employees Grievance Board. Grievant appeared personally and with her representative Gordon Simmons, State Public Workers Union UE Local 170. Respondent PSC was represented by its counsel, Belinda B. Jackson, Esquire.  Intervenor Minney appeared personally and with his counsel, E. Taylor George, Esquire, MacCorkle Lavender PLLC.    This matter became mature for decision on July 18, 2016, with receipt of the last of the Proposed Findings of Fact and Conclusion of Law submitted by the parties.

Synopsis


Grievant challenges the selection process and decision regarding the filling of a Deputy Chief Administrative Law Judge position for the Public Service Commission.  Grievant argues the process and decision was arbitrary and capricious because many of the interview questions and specified criteria for selecting the successful applicant did not relate to the job duties for the position described in the job posting.  She also argues that too much weight was given to criteria related to management style and not enough weight was given to adjudication experience and knowledge of utility law. Grievant also alleged that the decision resulted from unlawful sex and age discrimination.

Respondent demonstrated that the supervisory portion of the job duties were more important to the agency than deciding cases and rendering decisions. Consequently, the questions, criteria, and the weight assigned thereto, were appropriately geared toward finding the applicant with the best skill set to meet the needs of the agency. Grievant was unable to prove that Respondent’s decisions in the selection process were arbitrary and capricious.  Additionally, Grievant did not prove discrimination as that term is applied to the grievance procedure.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Deborah VanDervort, is employed by the Public Service Commission as an ALJ 2. She has been employed by the PSC continuously since August 1989, when she was employed as an Attorney 2, in the Consumer Advocacy Division. Immediately prior to her employment with the PSC, Grievant had been an associate with the law firm of Jackson Kelly PLLC (Grievant Exhibit 3).


2.
Grievant served in the Attorney 2 position for over fourteen years before taking a position as an ALJ 1, in January 2004. She was selected for the ALJ 2 position she now holds in June 2014. Id.

3.
Grievant had been a PSC employee for twenty-five years, including eleven years as an ALJ, at all times relevant to this grievance. Id.

4.
The Public Service Commission employs six Administrative Law Judges including Grievant. Grievant is the only one in the ALJ 2 classification.  The PSC also employs a Chief ALJ, Keith George, and a Deputy Chief ALJ, Matthew Minney.

5.
Respondent posted the position of Deputy Chief Administrative Law Judge (“DCALJ”) on October 23, 2014. The deadline for submitting applications was November 1, 2014. The requirements for the position were listed as:

Training:         Admission to the West Virginia State Bar.
Experience:   Five years of full-time or equivalent part-time paid experience as an attorney with trial experience, or as a judge of a court of record.

(Grievant Exhibit 1(c), Posting for the DCALJ position).


6.
The DCALJ has supervisory duties, which include “directing and supervising the work of the professional legal staff, which may include assigning cases, setting hearing dates, assuring case calendar is kept current, reviewing recommended decisions of the [ALJs] or hearing examiner for accuracy, [and] ensuring that the recommended decisions of the [ALJ] Division are consistent with [PSC] rules and regulations.” Id.

7.
Respondent has adopted a Policy and Procedure on Selection and Hiring, with the stated purpose of providing “for the uniform and fair selection and hiring of the most qualified employees to work for the agency” as well as compliance with applicable rules and criteria established by the Division of Personnel. In order to accomplish these goals a hiring manager must follow these specific procedures:
· Define the function of the position.

· Identify the attributes, competencies and qualifications required for the performance of the position.

· Develop a scoring system.

· Determine who the pool of applicants should include.

· Select question for the interviews.
· Determine who will participate in the interview.

· Determine which of the applicants will be interviewed. 

· Conduct the interviews uniformly with each interviewer recording notes regarding the applicants’ responses.

· Tabulate the scores.

· Conduct reference checks.

· All records of the interview and selection process must be retained for a minimum of three years. 


8.
Chief ALJ Keith George was the hiring manager for the DCALJ position.  Elizabeth Sharp, PSC Human Resources Manager, assisted Chief ALJ George in reviewing the job description and preparing the posting for the DCALJ position. They prepared a list of questions to be asked each applicant who was interviewed and prepared a scoring matrix based upon the qualifications and attributes Mr. George determined to be most important to successfully perform the duties of the position.  The criteria and possible point totals for each were listed as follows:
	I.
	Legal Experience –
	10 Points

	II.
	Experience as Adjudicator –
	10 Points

	III.
	Ability to Communicate –
	10 Points

	IV.
	Familiarity with Utility Law –
	10 Points

	V.
	Indications of Initiative –
	20 Points

	VI.
	Judicial Temperament –
	25 Points

	VII.
	Receptive Personality (shows ability to work with others) –
	25 Points

	VIII.
	Indications of Leadership & Management Abilities –
	45 Points

	IX.
	Quality of Legal Writing Samples and Ability to Defend Them –     
	45 Points



9.
The relationships between the ALJs had become strained and sometimes combative. Chief ALJ George was seeking a candidate with the ability to effectively communicate with the ALJs and find ways to create a more collegial and productive work environment. The weighting of the factors was set to reflect this view of the goals for the position and was approved by all members of the selection committee. Hence, such factor as leadership, communication, management and temperament were weighted more heavily than legal experience and experience as an adjudicator.

10.
Mr. George submitted the posting to the Division of Personnel (“DOP”). DOP sent a register of certified applicants and the PSC received several direct applications.  All applicants were required to complete a detailed DOP Application for Employment form, provide two writing samples, their law school transcripts, and personal references.

11.
Seven internal applicants were interviewed for the DCALJ position including Grievant, Deborah VanDervort and Matthew Minney, Intervenor.


12.
With the assistance of Ms. Sharp, Chief ALJ George designated the interview committee to include himself, PSC Executive Secretary, Elizabeth Ferrell, and Elizabeth Sharp, Human Resources Manager. Chief ALJ George and Executive Secretary Ferrell conducted the interviews and scored the candidates. Ms. Sharp observed and provided advice to ensure compliance with DOP and PSC rules and procedures. She made notes of the interviews for her own use and participated in the discussions. However she did not contribute to the rating of the candidates. 

13.
Ninety minutes were set aside for each interview.  Each Applicant was asked the same set of questions. Mr. George and Ms. Ferrell scored each response independently without collaboration. Each scorer kept separate notes and those notes were preserved.

14.
At the time of the interview, Mr. Minney had been employed by the PSC as a Law Clerk, in the Attorney 2 and 3 classifications, since January 2008. Prior to that Mr. Minney had been appointed to serve the unexpired term as Prosecuting Attorney for Calhoun County from August 2003 through January 2008. He was employed by the West Virginia Supreme Court as a Workers Compensation Writ Clerk for a year and seven months (March 2002 – August 2003), and as a Law Clerk for a Circuit Court Judge from August 2001 through March 2003.  Minney had more than eleven years full-time experience as an attorney which included trial experience while serving as the Calhoun County Prosecuting Attorney. 

15.
Grievant has a reputation among agency staff for being difficult to work with and quick to take offense from the comments of others. She has, on occasion, overtly quit speaking to one or another ALJ creating an air of hostility in the unit.  She has also been harsh and overly demanding with members of the support staff.
  


16. 
When the points were tabulated, the successful applicant was Matthew Minney with a total of 176 points.  Of the seven applicants interviewed Ms. Vandervort was ranked fourth with a total of 143 points.  A “Summary Evaluation of the Applicants” was prepared which listed the candidates and the points they were given on each criteria by each interviewer. That document reflects the following scores for Grievant and Intervenor.
	Criteria
	       Minney

George/Ferrell
	   Vandervort

George/Ferrell

	Legal Experience                                        (10)
	    9      /      9
	     9     /    10

	Experience as an Adjudicator                     (10)
	    2      /      3
	    10    /    10

	Ability to Communicate                               (10)
	    9      /      9
	     8     /     5

	Familiarity with Utility Law                          (10)
	    9      /      9
	    10    /    10

	Indications of Initiative                                (20)
	   20     /     18
	    19    /    18

	Judicial Temperament                                (25)
	   22     /     23
	    15    /    15

	Receptive Personality (shows ability to work with others)                                                 (25)
	   20     /     22
	      7    /    15

	Indications of Leadership & Management Ability                                                          (45)
	   40     /     41
	    35    /    20

	Quality of Legal Writing Samples and Ability to Defend Them                                              (45)
	   43     /     44
	    35    /    40



	Total Points
	  174    /    178
	   143   /   143

	Total Combined Points – Averaged Score
	         176
	         143



17.
 Intervenor Minney was recommended to be employed as the DCALJ and was placed in that position.
 


18.
The relatively low scores given to Grievant in the areas of “Judicial Temperament”, “Receptive Personality”, as well as “Leadership and Management Ability” reflect the views shared by the two interviewers that Grievant was not particularly adept at working cooperatively and communicating in a positive and constructive way.  

19.
The interviewers believed that the successful applicant’s interview responses and experience at management in the Prosecutor’s office indicated that he had the communication and managerial skills they were seeking for the DCALJ position.


20.
Grievant scored highly in the areas related non-managerial ALJ duties which reflects the view of the interviewers that she is very effective at those duties. This is consistent with Chief ALJ George recommending her as the successful applicant for the ALJ 2 position when it was filled in 2014.
Discussion


This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

The Grievance Board has consistently held that selection decisions are largely the prerogative of management, and will not be overturned unless shown to be unlawful, unreasonable, or arbitrary and capricious. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehabilitation Ser., Docket No. 93-RS-489 (July 29, 1994). 

The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). Pullen v. Dep't of Transp./Div. of Highways, Docket No. 06-DOH-121 (Aug. 2, 2006).

Grievant alleges that the she suffered discrimination on the basis of sex and age when a less experienced and younger male applicant was selected to fill a position for which she applied.
For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2 (d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008). 

Grievant did not present any evidence that she was treated any differently in the hiring process than any of the other employees.  The only evidence which Grievant provided in this vein were vague statements which she alleges Chief ALJ George made in the past about not hiring any more female ALJs. Mr. George denied making these comments, but even if true, they were not placed in any context. Grievant also notes that no female ALJs have been hired since 2012. However, no information was provided regarding how many positions were posted during that period, the number of qualified  female and male applicants, or any further facts necessary to indicate that decisions were made based upon impermissible factors. Consequently, Grievant did not prove discrimination as that term is defined in the grievance statutes.  The West Virginia Supreme Court of Appeals has noted that “critical differences between discrimination claims under W.Va. Code § 18-29-2 [now § 6C‑2‑2 (d)] and claims alleging discrimination based on an impermissible factor preclude application of the same legal test to both types of claims.” Bd. of Educ. v. White, 216 W. Va. 242, 248, 605 S.E.2d 814; (W. Va. 2004).  Hence, the Supreme Court has held that a failure to find discrimination under the grievance statute does not preclude a finding of unlawful discrimination under the West Virginia Human Rights Act. Vest v. Board of Education of County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995).

Grievant also asserts that the hiring decision was arbitrary and capricious because certain questions asked in the interview did not correspond with duties set out in the job posting. She also opines that the factors and the weight assigned to them were not related to the actual duties of the DCALJ.  

There were a total of thirty-three questions asked of each applicant. Questions 6, 7, and 8 in the interview relate to the applicant’s leadership style and how the applicant motivates his or her self and others. Grievant argues that these questions do not specifically relate to the job posting and are not relevant to the position.  While the words “leadership style” and “motivation” are not set out in the posting, questions of this sort are reasonably aimed at discovering a candidate’s abilities relating to “directing and supervising the work of the professional legal staff” which are major duties set out in the job description.

Grievant also objected to questions 21, 29, and 31. Question 21 asks the candidate about his or her frustration level in explaining things to subordinates and tactics the candidate may use to get concepts and procedures across.  This question relates to the review of other ALJ’s decisions and the general supervision of staff which are duties set out in the job description. Question 29 relates to the applicant’s openness to having his or her own work reviewed and edited.  Of course, the DCALJ would be writing decisions which would be reviewed by the Chief ALJ. This question relates to the applicant’s openness to that critique. It is also intended to discern whether the applicant may have empathy and understanding of how his or her own review of the decisions of subordinates may be received.  Question 31 acknowledges that the workload at the agency varies dramatically and inquires of the applicant’s ability to “handle the stress of too much work” as well as dealing with temporary lulls in workload.  All of these questions relate to the management role of the DCALJ which Chief ALJ George identified as the most important function of the job in his view.

Likewise, Grievant objected to the high number of points allocated to the factors of 
“Indication of Initiative,” “Leadership and Management Ability,” and “Receptive Personality.” Grievant argues that factors such as “Legal Experience,” “Experience as an Adjudicator,” and “Familiarity with Utility Law,” are much more important to the position and it was unreasonable not to give these factors more weight than the factors dealing with more general personality traits.  

Certainly, it would be infeasible for someone with little or no experience with Utility Law or Adjudication to supervise the ALJ for the PSC. That fact is recognized by including these factors in the hiring criteria.  However, Chief ALJ George determined that the most important functions for the DCALJ position at the present time related to management and supervision of the staff in ways that would make the work environment more cooperative and efficient.  For that reason it was determined that the factors related to leadership style and experience should be given the most emphasis and the highest point values. 

Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

While reasonable people might disagree as to which factors and characteristics are more important for the position, the choices made by ALJ George and the hiring committee were based upon their understanding of the needs of the agency. “[W]hen a supervisory position is at stake, it is appropriate for an employer to consider factors such as the appropriate personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.” Pullen v. Dep't of Transp./Div. of Highways, Docket No. 06-DOH-121 (Aug. 2, 2006). The explanations for the hiring criteria and point allocation decisions were neither implausible nor based upon impermissible factors. The questions asked, factors included, and points allocated by the committee were not arbitrary or capricious.


Grievant initially argued that Intervenor Minney did not meet the minimum qualification for the DCALJ position because he did not hold five years of trial experience and had not been a judge.  The minimum requirement for the position are: “Five years of full-time or equivalent part-time paid experience as an attorney with trial experience, or as a judge of a court of record.” A plain reading of these requirements indicated that the candidate needs five years of paid experience as an attorney, and some of the experience had to include trial work. The posting does not require that all five years of experience had to be in trial work.  Mr. Minney’s trial experience as a prosecuting attorney in combination with his remaining paid experience as a lawyer is more than necessary to meet the minimum requirements for the DCALJ position.

Grievant also disputes that she became angry toward support staff as characterized by Mr. George.  She admitted that she sometimes had a contentious relationship with other staff members. Grievant explained that these situations were caused by her feeling pressured to get her work out, so she pressured the secretary to do her work as well.  Even taken as completely accurate, this explanation highlights the reason Grievant scored poorly on the hiring criteria related to communication and leadership.  Passing stress on to subordinates is not the management style the agency was seeking for the DCALJ.

Grievant did not prove by a preponderance of the evidence that either the selection process used for the DCALJ position or the choice of the successful applicant was arbitrary and capricious. Accordingly, the grievance is DENIED.
Conclusions of Law.

1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 


2.
Selection decisions are largely the prerogative of management, and will not be overturned unless shown to be unlawful, unreasonable, or arbitrary and capricious. 
Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehabilitation Ser., Docket No. 93-RS-489 (July 29, 1994). 

3.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).

4.
. “[W]hen a supervisory position is at stake, it is appropriate for an employer to consider factors such as the appropriate personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.” Pullen v. Dep't of Transp./Div. of Highways, Docket No. 06-DOH-121 (Aug. 2, 2006).

5.
Grievant did not prove by a preponderance of the evidence that either the selection process used for the DCALJ position or the choice of the successful applicant was arbitrary and capricious.


6.
For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2 (d).


7.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

8.
Grievant did not prove by a preponderance of the evidence that Respondent’s actions were the result of discrimination as that term is defined in West Virginia Code § 6C‑2‑2 (d).

Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: NOVEMBER 14, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� It is well established that the Grievance Board does not have the authority to d attorney fees in the absence of a finding of extreme bad faith. See Ferrell, et al. v. Reg. Jail & Corr. Facility Auth./Western Reg. Jail, Docket No. 2013-1005-CONS(A) (June 12, 2014) and WEST VIRGINIA CODE § 6C-2-6. Accordingly, the issue of attorney fees and costs will not be addressed further herein.


� Grievant Exhibit 1(a). The steps listed herein are topic headings. The policy and procedure contains short guideline regarding the completion of each step. The policy also contains further steps regarding the extending an offer of employment which are not set out herein.


� Level three testimony of Chief ALJ George and Executive Secretary Ferrell. Respondent Exhibit 1, including contemporaneous e-mail notes to the file made by Chief ALJ George in 2014 documenting difficulties between Grievant and the secretarial corps.
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