THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Timothy E. Hall,



Grievant,

v.







Docket No. 2016-1409-DOA
General Services Division,



Respondent.

DECISION


Grievant, Timothy E. Hall, was employed by Respondent, General Services Division.  On March 5, 2016, Grievant filed this grievance against Respondent alleging he had been dismissed without good cause.  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest and all benefits restored.

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on August 31, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Greg S. Foster, Assitant Attorney General.  This matter became mature for decision on October 6, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was employed by Respondent as a Trades Specialist.  Grievant was dismissed from employment for repeated violation of Respondent’s policy for reporting off work.  Respondent proved it had good cause to dismiss Grievant from employment for his repeated violation of policy.  Grievant’s long tenure with the agency is outweighed by his recent unsatisfactory performance and disciplinary history.  Grievant did not prove that his dismissal from employment was discrimination.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Trades Specialist.  Grievant had been employed by Respondent since 1999.
2. Respondent has a specific policy regarding reporting off work, GSD-P2
, which requires employees to report absences or tardiness to their immediate supervisor, “at least 45 minutes before [the employee’s] scheduled start time.”  In the absence of the immediate supervisor, the employee is to contact the section manager.  Only if both the immediate supervisor and section manager are unavailable may the employee leave a voicemail message.  Grievant acknowledged his receipt of the policy by signed forms on August 1, 2012 and July 21, 2014. 
3. The requirement to call in 45 minutes before the start of the employee’s assigned shift is necessary for supervisors to adequately plan for work.  Respondent is responsible for 34 buildings.  Each day, supervisors have a schedule of work to be completed in multiple locations and must assign employees to appropriate tasks.  The failure of an employee to timely notify the supervisor of absence or tardiness prevents the supervisor from efficiently planning the day’s assignments.  
4. In enforcing the policy, Director Gregory Melton expects his supervisors to exercise reasonableness.  If an employee is incapacitated and unable to call in per the policy, the employee is not disciplined.  He gave as an example if the employee was involved in a car accident on the way to work, the employee would not be disciplined if the employee called as soon as the employee was able to call.  
5. On July 24, 2013, Grievant was issued a written warning for failure to meet attendance standards.  In a six-month period, Grievant had taken 69 unsupported sick hours and had missed twelve days linked to weekends, pay days, or holidays.  

6. On January 16, 2014, Grievant was issued a written reprimand “for failing to appropriately request and receive approval for paid leave, and for failing to follow the established procedure for calling in to report an unscheduled absence.”  On December 18, 2013 Grievant failed to report to work or call his supervisor to notify him that he would not be reporting to work.  Grievant also reported fifteen minutes late to work the next day without calling to notify his supervisor that he would be tardy.  Grievant stated his absence was due to a house fire at a relative’s house, stating that there was no cell phone reception at the house, but could not explain why he did not call before he left his own house or leave the location to call in.  The letter enclosed a copy of policy GSD-P2, and also stated specifically in the letter that Grievant was required to call no later than 45 minutes prior to his start time to report unscheduled absences or tardiness.

7. On April 7, 2014, Grievant received a three-day suspension for “continued failure to report to work as scheduled, failure to request and receive approval for paid leave, and failure to follow the established procedure for calling to report an unscheduled absence.”  The letter cited Grievant’s previous written warning and written reprimand and listed four new instances regarding attendance: refusal to work mandatory overtime, tardiness, failure to report during a state of emergency; and failure to report or properly call off for a special project.  As before, the letter included a copy of the policy and reminder of the forty-five minute call-off requirement. 

8. On April 29, 2015, Grievant received a ten-day suspension, again for “continued failure to report to work as scheduled, failure to request and receive approval for paid leave, and failure to follow the established procedure for calling to report an unscheduled absence.”  The letter cited Grievant’s previous discipline and stated:

On Friday, November 21, 2014, at approximately 7:40am, you called your supervisor, Mr. Miller, and left a voice message that your car would not start and you might not come to work.  Your work shift begins at 8:00am.  You did not call your manager, Mr. Parsons.  When Mr. Miller arrived at work, he tried to call you.  You did not answer your telephone and you did not call your supervisor again, nor did you report to work that day.  You have been previously directed by your supervisor to always contact him or your manager and to not just leave a voice message as a result of the written reprimand you received on January 16, 2014.  

Grievant was also placed on an leave restriction for six months, reminded of the policy requirements, and informed that further misuse of leave or other misconduct would result in Grievant’s dismissal from employment.

9. In addition to the discipline Grievant received regarding his attendance, Grievant was suspended for two and one-half days for insubordination on October 2, 2006, and was issued a written reprimand for violation of the Division of Personnel’s Prohibited Workplace Harassment policy on March 10, 2014.
10. Grievant did not grieve any of the prior disciplinary actions.  

11. Grievant was supervised by Richard Miller from sometime in 2014 until the summer of 2015, when Mr. Miller retired.  Grievant was then supervised by Gregory Edelman.  

12. On Monday, January 11, 2016, Grievant called his supervisor, Mr. Edelman, at 8:07 a.m. to report he was ill and would not be at work.  The next day, January 12, 2016, Grievant again called his supervisor, Mr. Edelman, at 8:01 a.m. to report he was ill and would not be at work.  Grievant’s scheduled start time was 8:00 a.m., so Grievant had failed to follow policy GSD-P2, which required him to call 45 minutes before his scheduled start time.     
13. On February 24, 2016, Grievant’s supervisor, Gregory Edelman, and Maintenance Manager David Parsons held a predetermination conference with Grievant informing Grievant of his possible dismissal from employment.  Grievant stated that he had been trying to do better, had been showing up on time, and he had taken charge of the alarm clock at his house.

14. By letter dated February 28, 2016, Mr. Parsons dismissed Grievant from employment for insubordination for his “repeated and willful refusal to obey lawful directives” citing the incidents on January 11, 2016 and January 12, 2016 and Grievant’s previous disciplinary history.    

Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Grievant argues Respondent did not have good cause to dismiss him from employment as he is a long-tenured employee whose violation of the policy was not willful and insubordinate, but was merely technical.  Grievant also alleges his dismissal from employment was discriminatory.  Respondents assert it adhered to the principles of progressive discipline and that Grievant’s violation of the policy was willful and not trivial because of Grievant’s repeated noncompliance with the policy over a period of two and one half years.

Grievant asserts Respondent failed to prove the allegations because Respondent offered only the testimony of Director Melton.  It is certainly true that Director Melton’s testimony alone would not have been sufficient to prove Grievant’s violation of the policy if Grievant had disputed what happened, but Grievant did not dispute that he called in late on January 11, 2016 and January 12, 2016.  He simply testified that he had the flu or a virus and was “throwing up sick” so it was hard to get out of bed.  He testified that he called as soon as possible and that he did not violate the policy on purpose.  Grievant’s admission is sufficient to prove that he called in late on those days.

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  In Oakes, the grievant was the postmaster of the Capitol Post Office who had signed for two pieced of registered mail for the Purchasing Division, but failed to ensure that the mail was delivered to the Purchasing Division.  The Supreme Court found that dismissal was not justified because it was a single, isolated error, and the grievant had not had any prior negligent behavior.  In Guine the grievant was dismissed for using a state vehicle without authorization.  The grievant’s use of the vehicle was for proper purposes and he had submitted a request for use of the vehicle, which had been neither approved nor denied.  The Supreme Court found that dismissal was not justified because the grievant’s actions did not interfere with the administration of the office and that it was not unreasonable for him to use the vehicle when it was the common practice to consider a trip authorized if it was not rejected.    Grievant’s violation of policy is unlike Oakes and Guine.  Grievant’s violation of the policy was not “technical.”  Grievant was well-aware of the policy as he had acknowledged it in writing twice, had been disciplined for violating it four times, and had received another copy of the policy with each disciplinary action.  Grievant’s failure to properly notify his supervisor of his tardiness has practical effect on Respondent’s ability to deliver services.  
Grievant also asserts that dismissal is not justified because Grievant was a long-tenured employee.  The West Virginia Supreme Court of Appeals has stated that "the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).  Director Melton did consider Grievant’s work history.  Grievant had a significant disciplinary history, and, in recent years, had an employee performance appraisal in which he failed to meet expectations.      Grievant asserts Director Melton improperly discounted two employee evaluations that were satisfactory.  Director Melton testified that, in the last three years, two evaluations were satisfactory and one was not, but that he gave little weight to the satisfactory evaluations because they were the product of “lazy supervision.”  Director Melton explained that the two satisfactory evaluations had no verbiage to explain the ratings and that all the ratings were all the same.  Regardless of whether it was proper for Director Melton to discount the two evaluations, Grievant recent failure to meet expectations and significant disciplinary history outweigh his length of service.  
Grievant last asserts that his dismissal was discriminatory.  Discrimination for purposes of the grievance process has a very specific definition.  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  As evidence of discrimination, Grievant provided the testimony of himself and two coworkers, Mike Urban and Terry Parsons.  Most of this testimony was regarding Grievant’s former supervisor, Mr. Miller.  Mr. Miller had retired months before the January 2016 incidents that led to Grievant’s dismissal from employment and any allegation that Mr. Miller was discriminatory is irrelevant to this grievance.  Grievant did not grieve the disciplinary action imposed while he was supervised by Mr. Miller.  “If an employee does not grieve specific disciplinary incidents, he cannot place the merits of such discipline in issue in a subsequent grievance proceeding. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994). In such cases, the information contained in prior disciplinary documentation must be accepted as true. See Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).”  Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997), aff’d, Mon. Co. Cir Ct. Docket No. 97-C-AP-96 (Dec. 7, 1999), appeal refused, W.Va. Sup Ct. App. Docket No. 001096 (July 6, 2000). 
Although all three testified that there were different rules for different people, there was only one specific example where Grievant may have been treated differently than another employee when he was disciplined for failing to call in.  Mr. Parsons testified that he called in thirty minutes late once to Mr. Miller because he was having issues with his wife and son and he was not disciplined.  All other testimony the three offered were bare assertions that there was different treatment, and most of that testimony was regarding unrelated matters such as allowing other unspecified employees to wear jeans rather than the uniform.  “Mere allegations alone without substantiating facts are insufficient to prove a grievance.” Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998) (citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).  As to the specific instance to which Mr. Parsons testified, it occurred years ago under Mr. Miller and was one instance of failure to call in per the policy.  Grievant’s dismissal occurred when he failed to call in per the policy two days in a row after being repeatedly disciplined for failing to follow the policy.  It cannot be said that Mr. Parsons and Grievant were similarly situated for purposes of proving discrimination.     

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3. The West Virginia Supreme Court of Appeals has stated that "the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).  
4. Respondent proved it had good cause to dismiss Grievant from employment for his repeated violation of policy.  Grievant’s long tenure with the agency is outweighed by his recent unsatisfactory performance and disciplinary history.   

5. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  

6. Grievant did not prove that his dismissal from employment was discrimination. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  December 12, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
� Respondent Exhibit # 1 is the policy in effective beginning May 15, 2014, which is the policy in effect during the current disciplinary action.  Respondent Exhibit # 2 is the policy that was in effect from January 29, 2010 through May 14, 2014, during previous disciplinary actions.  Both policies require notice of the absence at least forty-five minutes prior to the employee’s start time.  
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