THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MICHAEL DEEM, et al.,



Grievants,

v.






               Docket No. 2016-1041-CONS
DIVISION OF MOTOR VEHICLES,



Respondent.
DECISION

Grievants Michael Deem, Kenton Cecil, Michael Sampson, and James McGraw are employed by Respondent, Division of Motor Vehicles (“DMV”) in the Inspector 2 classification and assigned to the Dealer Services Section.  Grievant, Terry Berry, is employed by the DMV in the Inspector 3 classification. He is assigned to the same section.  Between December 9, 2015 and December 18, 2015, all five Grievants filed a level one grievance form alleging that Phillip Faulkner was hired by the DMV as an Inspector 2 in May, 2015, at a significantly higher salary than each of them was paid even though they each had more seniority than Mr. Faulkner.  Mr. Sampson also alleged that this action constituted favoritism. Mr. Berry noted that Mr. Faulkner was his subordinate but received a higher salary.  As relief, the Inspector 2 Grievants wish to be paid ten percent more than Mr. Faulkner starting at the date Mr. Faulkner was hired.  Mr. Berry seeks twelve percent more than Mr. Faulkner.


The grievances were consolidated on December 28, 2015, by the designated chief administrator at level one.  A hearing was held on January 29, 2016, and a level one decision denying the consolidated grievances was issued on February 9, 2016. Grievants appealed to level two on February 12, 2016. A mediation session was conducted on April 26, 2016, and an appeal to level three was perfected on the same day.

A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board on August 23, 2016. Grievants appeared personally and were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union. Respondent appeared through Jill Dunn, DMV General Counsel, and was represented by Gretchen A. Murphy, Assistant Attorney General.  The parties relied upon the factual record developed at level one in addition to the evidence presented at level three.  This matter became mature for decision on September 28, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievants are all experienced employees of the DMV in the Inspector 2 and 3 classifications.  In May of 2015, another employee was hired into the Inspector 2 classification at a salary which exceeded that paid to Grievants.   Grievants argue that they should be paid at least as much as the new employee, if not more, because they have more experience in the classification.  They opine that to do otherwise constitutes discrimination or favoritism.


Grievants were unable to prove that they were entitled to be paid the same salary as all other employees in their classification as long as all employees were paid within the pay grade established for the classifications in which they are employed. All of the Grievants and the new employee are paid salaries which fall within the pay grade established for their classifications.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievants Cecil, McGraw, Deem, and Samson are employed by the Division of Motor Vehicles in the Dealer Services Section. All of these Grievants hold positions in the Inspector 2 classification.

2.
The Inspector 2 classification is paid pursuant to pay grade 10.  The salary range starts at $23,724 and reaches $43,896.

3.
Grievants Cecil, McGraw, Deem, and Samson, were paid at the following annual salaries at the time the consolidated grievances were filed: 

	Michael S. Deem - 
	$26,427.24;

	Kenton O. Cecil - 
	$29,205.52;

	James P. McGraw -
	$29,343.24;

	Michael D. Sampson - 
	$24,459.24.



4.
Grievant Terry Berry is also employed in the Dealer Service Section of the Division of Motor Vehicles.  His position is in the Inspector 3 classification.

5.
The Inspector 3 classification is paid pursuant to pay grade 12.  The salary range starts at $26,106 and reaches $48,396.


6.
At the time the consolidated grievances were filed, Grievant Berry was paid an annual salary of $29,466.45.


7.
When he applied for the posted DMV Inspector 2 position, Phillip T. Faulkner was employed by the West Virginia Insurance Commission. His position was classified as an Administrative Service Assistant 1.  


8.
The Administrative Service Assistant 1 classification is paid pursuant to pay grade 10.  The salary range starts at $23,724 and reaches $43,896. (See fn. 1 supra).


9.
Mr. Faulkner was interviewed for the Inspector 2 position by the Manager
 for the DMV Dealer Services Section, Donnie Whitten, and Inspector 3, Terry Berry. During the interview, Mr. Faulkner revealed his salary at the Insurance Commission and was told that his salary exceeded the pay of all of the Inspectors in the Dealer Services Section.  He was told by the interviewers that his salary at the DMV might be lower than what he was paid at the Insurance Commission. Mr. Faulkner did not object to the prospect of receiving a lower salary for the Inspector 2 position at the DMV.

10.
Manager Whitten and Inspector Berry recommended to the Director of Vehicle Services, Michael Maggard, that Mr. Faulkner be hired for the Inspector 2 position. Mr. Maggard approved the recommendation. 

11.
Once Manager Maggard approved the recommendation, his Administrative Secretary, Kim Harrison, gathered all of the information from the interviews and any additional information required for the successful applicant, and forwarded it to Monica Price, the DMV Human Resources Director.  Ms. Harrison also called Mr. Faulkner and told him he was the successful applicant.

12.
Mr. Maggard does not typically make recommendations regarding salary for positions and did not make a recommendation in this instance.  


13.
Human Resources Director Price forwarded all information regarding Mr. Faulkner to the Division of Personnel (“DOP”) so that his transfer to the DMV from the Insurance Commission could be completed. No one at the DMV made any recommendation regarding a change of salary for Mr. Faulkner.

14.
When WV-OASIS processed Mr. Faulkner’s salary, it was left the same as it had been at the Insurance Commission.
 Mr. Faulkner began employment with the DMV at that salary on May 15, 2015.
Discussion


This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

The facts in this case are largely undisputed.  Grievants all receive a lower annual salary than what is paid to Mr. Faulkner, even though he was recently hired into the DMV Dealer Services Section where they are all employed. All Grievants are employed in the Inspector 2 classification with the exception of Mr. Berry whose position is classified as Inspector 3. All Grievants have more experience in the Inspector classification and the specific agency section than Mr. Faulkner. Additionally, Mr. Berry, as an Inspector 3, is his direct supervisor. Mr. Berry finds it particularly troubling that his salary is lower than one of his subordinates.

Grievants argue that the pay difference amounts to discrimination or favoritism because they are performing similar jobs as Mr. Faulkner, and they have more experience, yet they receive less pay. As used in the grievance process, “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. See W. VA. CODE § 6C-2-2(h). In the case of Frymier v. Higher Educ. Policy Comm'n, 655 S.E.2d 52, 221 W. Va. 306 (2007), the West Virginia Supreme Court of Appeals wrote:

While our case law is replete with examples of discrimination cases, the issue of favoritism is not well distinguished. The analysis for the two types of cases has been commingled in many circumstances. Thus, we find it appropriate to look to the analysis available in discrimination cases for the guidance on the favoritism issue that is now before us.  
Id. 655 S.E.2d 52 at 59.


In analyzing discrimination cases, it has been commonly noted that discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA. CODE § 6C‑2‑2 (d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).


The allegation of “discrimination” resulting for paying employees who hold the same or similar classifications different salaries, has been a common issue before the Grievance Board and the controlling case law is clearly established. The principle of “equal pay for equal work” is embraced by W. Va. Code § 29-6-10. See AFSCME v. Civil Serv. Comm'n., 181 W. Va. 8, 380 S.E.2d 43 (1989). In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994), the West Virginia Supreme Court of Appeals noted that W. Va. Code § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4. Pay differences may be "based on market forces, education, experience, recommendations, qualifications, meritorious service, length of service, availability of funds, or other special identifiable criteria that are reasonable and that advance the interest of the employer." Largent, supra at 246. It is not discriminatory for employees in the same classification to be paid different salaries as long as they are paid within the appropriate pay grade. See Thewes and Thompson v. Dep’t of Health & Human Res./Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003); Myers v. Div. of Highways, Docket No. 2008-1380-DOT (Mar. 12, 2009); Buckland v. Div. of Natural Res., Docket No. 2008-0095-DOC (Oct. 6, 2008): Boothe, et al., v. W. Va. Dep’t of Transp./Div. of Highways, Docket No. 2009-0800-CONS (Feb. 17, 2011); Lott v. Div. of Highways and Div. of Personnel, Docket No. 2011-1456-DOT (Sept. 9, 2014); Bowser, et al., v. Dep’t of Health & Human Ser./William R. Sharpe, Jr. Hosp., Docket No. 2013-0247-CONS (Feb. 13, 2014).  In essence, the employees are not being treated differently for pay purposes as long as they all are being paid within the pay grade appropriate to their classifications. Consequently, the first prong of the Frymier “discrimination/favoritism” test is not met.

Grievants Deem, Cecil, Sampson and McGraw, are all working in the same classification as Mr. Faulkner and performing similar duties. While their salaries differ, all five of these employees are paid within pay grade 10, which is appropriate for the Inspector 2 classification. Accordingly, the fact that Grievants are employed in the same classification, and performing similar duties at a lower salary, does not violate protections related to equal pay for equal work, including discrimination and favoritism as those terms are applied to the grievance system.  The fact that Grievant Berry holds a position in the Inspector 3 classification at pay grade 12 does not alter this analysis.  It is undisputed that his pay is also within the appropriate pay grade for his classification. That is all that is required by Largent ​and its progeny. While it is clear why the salary discrepancy appears to be unfair to Grievants, it is not unlawful given the clear and controlling precedent.

Grievant Berry also avers that it is contrary to effective management for a supervisor to be paid less than an employee he supervises. This may present some practical or perceived challenges for Grievant Berry, but no law, rule or regulation was presented to demonstrate that it is a prohibited practice.

Finally, Grievants make a unique argument that the Largent rule should no longer be applied to bar claims of discrimination under the Equal Pay Act and discrimination as defined in the grievance procedure. Grievants point to syllabus point two of Largent, supra which states:
The West Virginia Equal Pay Act, W. Va. Code 21-5B-1 [1965], does not apply to the State or any municipal corporation so long as a valid civil service system based on merit is in effect.

Largent, supra, at Syl. Pt. 2.  Grievants note that since the issuance of the “Puccio Memorandum”
 on April 29, 2005, all West Virginia Cabinet Secretaries, were instructed that by directive of the Governor no discretionary or merit salary advancements should be granted until further notice.  Under Governor Tomlin, the “Alsop Memorandum”
 was issued by his Chief of Staff and announced that the freeze on discretionary salary advances pursuant to the DOP Pay Plan Implementation Policy was lifted with the exception of merit increases which remain unavailable.


Grievants argue that the salary advancement provisions are such a vital part of the Pay Plan Implementation Plan that elimination of those provisions renders the entire plan void. Accordingly, since for all practical purposed no pay plan policy was in effect after the issuance of the Puccio Memorandum, Largent states the Equal Pay Act and discrimination arguments must be applied to the pay inequity allegations raised by Grievants.


There is no evidence on the record which demonstrates what impact, if any, the freeze of the merit pay provisions had on the Pay Plan Implementation Policy as a whole. Without such evidence, it is impossible for the undersigned to determine that the freeze on those provisions was sufficient to invalidate the policy.  Accordingly, the consolidated grievances must be DENIED.

Conclusions of Law



1. 
This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
“Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. See W. VA. CODE § 6C-2-2(h).



3.
The same analysis used in “discrimination” grievance is appropriate for analyzing “favoritism” grievances. Frymier v. Higher Educ. Policy Comm'n, 655 S.E.2d 52, 221 W. Va. 306 (2007).


4.
For purposes of the grievance procedure, “discrimination” is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA. CODE § 6C‑2‑2 (d). 


5.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).


6.
W. Va. Code § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994).


7.
It is not discriminatory for employees in the same classification to be paid different salaries as long as they are paid within the appropriate pay grade. See Thewes and Thompson v. Dep’t of Health & Human Res./Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003); Myers v. Div. of Highways, Docket No. 2008-1380-DOT (Mar. 12, 2009); Buckland v. Div. of Natural Res., Docket No. 2008-0095-DOC (Oct. 6, 2008): Boothe, et al., v. W. Va. Dep’t of Transp./Div. of Highways, Docket No. 2009-0800-CONS (Feb. 17, 2011); Lott v. Div. of Highways and Div. of Personnel, Docket No. 2011-1456-DOT (Sept. 9, 2014); Bowser, et al., v. Dep’t of Health & Human Ser./William R. Sharpe, Jr. Hosp., Docket No. 2013-0247-CONS (Feb. 13, 2014).

8.
Grievants did not prove by a preponderance of the evidence that they were subjected to discrimination or favoritism.


9.
Grievant Berry did not prove that being paid less that his subordinate violated any law policy rule or regulation.


10.
Grievants did not prove by a preponderance of the evidence that the freeze on merit pay invalidated the Pay Plan Implementation Policy.


Accordingly the consolidated grievances are DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: NOVEMBER 30, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� The salary numbers for all employees listed herein were made part of the level one record. The exhibits indicate that they were retrieved from the website of the West Virginia State Auditor and reflect the salaries in the fiscal year 2014.


� R. Whitten’s position is classified a Transportation Service Manager 2.


� No one from DOP or OASIS testified regarding the processing of Mr. Faulkner’s transfer. HR Director, Monica Price speculated that those agency employees left Mr. Faulkner’s salary the same because the position he was leaving and the position he was transferring to were both classified at pay grade ten. This was not proven but appears to be a reasonable assumption. 


� Mr. Puccio was, at that time, the Chief of Staff for Governor Manchin.  


� Mr. Alsop was, at that time, the Chief of Staff for Governor Tomblin.
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