THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
WILLIAM MILLER and SAMUEL WHITE,



Grievants,

v.






Docket No. 2016-0347-CONS

ALCOHOL BEVERAGE CONTROL ADMINISTRATION,



Respondent.

DECISION

Grievant, William Miller and Samuel White, filed level one grievances against their employer, West Virginia Alcohol Beverage Control Administration, challenging disciplinary actions taken against them in July 2015.  Grievant Miller’s statement of grievance, dated July 8, 2016, states as follows:  “On June 24, 2015 warehouse was without proper toilet, hand washing, and safety sinks due to water outage. This is in violation of labor law.  I was [illegible] written up for leaving.”  As relief sought, Grievant Miller requested “[c]ompliance with labor law, write up taken off record, and full pay for day in question.” Grievant Miller amended his statement of grievance at level two to state the following:  [o]n July 24, 2015, warehouse was without adequate toilet, hand washing, and safety sinks due to water outage.  After 6 hours of working against labor law I left and was written up.”  As relief, Grievant Miller requested “[f]uture compliance with labor law, write up removed from record, and 2 hours pay docked restored.”
  Grievant White’s statement of grievance, dated July 22, 2015, states as follows:  “[n]o toilets in warehouse.”  As Relief sought, Grievant White requested “[p]aid for 2.5 hours for time docked.”  
A level one hearing was conducted in Grievant Miller’s grievance on July 21, 2015, and denied by decision dated August 7, 2015.  A level one hearing was conducted in Grievant White’s grievance on August 3, 2015, and denied by decision dated August 13, 2015. Grievant Miller appealed to level two on August 14, 2015.  Grievant White appealed to level two on August 25, 2015.  The two grievances were consolidated by Order entered September 16, 2015.  A level two mediation in the consolidated grievance was conducted on October 6, 2015.  Grievants appealed to level three on or about October 15, 2015.  A level three hearing was held on March 30 and 31, 2016, before the undersigned administrative law judge at the Grievance Board’s office in Charleston, West Virginia.  Grievants appeared in person, pro se.  Respondent appeared by counsel, Cassandra L. Means, Esquire, Assistant Attorney General.  This matter became mature for decision on May 4, 2016, upon the receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
  
Synopsis


Grievants were employed by Respondent at its Nitro, West Virginia, warehouse.  A water outage on June 24, 2015, resulted in there being no running water to the warehouse facility during work hours.  After working six hours of their shifts, Grievants decided to leave work early because of the water outage.  Grievants submitted their leave requests through the computerized system, but did not verbally seek permission for taking leave.  Further, Grievants left work before their leave requests were reviewed or approved by their supervisors. Respondent issued Grievants written reprimands for taking unauthorized leave, and docked their pay for the hours they took off that day.  Grievants assert that they were justified in leaving work early that day because of the water outage, and that their pay should not have been docked.  Respondent proved its claims by a preponderance of the evidence.  Therefore, the grievance is DENIED.   
 
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
At all times relevant herein, Grievant Miller was employed by Respondent as an Equipment Operator at the WVABCA warehouse in Nitro, West Virginia.  Grievant Miller had been so employed since February 2013.  Grievant Miller worked as a temporary employee at the Warehouse before being hired as a regular, full-time employee.

2.
At all times relevant herein, Grievant White was employed by Respondent as an Office Assistant II at the WVABCA warehouse in Nitro, West Virginia.  Grievant White had been so employed since 2008. 


3.
In West Virginia, all alcoholic liquors are sold by and through the WVABCA Commissioner.  Spirits are sold via a bailment system wherein the warehouse receives the product from distributors and such is kept at the warehouse in Nitro.  When retailers place orders with the WVABCA, “pick tickets” of the orders are created and given to equipment operators who work in the warehouse.  The equipment operators fill the orders from the product stored in the warehouse, and place completed orders on pallets to be taken by truck to the retailers.

4.
Kim Hayes was Grievant White’s immediate supervisor.  Bradie Shaffer was Grievant Miller’s immediate supervisor.  Mr. Shaffer retired from the WVABCA prior to the level three hearing in this matter.  Ed Hart, Warehouse Manager, was Mr. Shaffer’s immediate supervisor.

5.
At all times relevant herein, Grievant Miller worked from 6:00 a.m. until 2:00 p.m., and took his 30-minute lunch at 11:30 a.m.  Grievant White worked from 6:30 a.m. until 2:30 p.m., and took his 30-minute lunch at 11:30 a.m.  Grievant Miller worked inside the warehouse, and Grievant White worked in an office at the warehouse.


6.
 On June 24, 2015, a water main break in Dunbar, West Virginia, caused there to be a water outage at the warehouse.  Upon information and belief, the water outage began at around 6:00 a.m.  The warehouse opens at 6:00 a.m.  This total water outage caused there to be no running water at the warehouse, which meant that the toilets could not be flushed.  Surrounding businesses and residences also had no running water.  Despite all of this, the warehouse remained open that day, and all employees who work there, including Grievants, were deemed essential by management.  

7.
Warehouse Manager, Ed Hart, was informed of the water outage at around 6:20 a.m. on June 24, 2015.  Thereafter, at or about 6:25 a.m., Bradie Shaffer ordered three portable toilets from a local service.  While the evidence suggested that this was a “rush order,” the portable toilets were not delivered to the warehouse for use until 12:35 p.m. that day.  Until the portable toilets were delivered, management expected the employees to use “gravity flushing” to flush the toilets in the warehouse restrooms, which entailed pouring 2.5 gallons of clean drinking water into the toilet bowl from a plastic bucket to manually flush it after use.
  However, some employees may have been told not to use the restrooms at all.  

8.
During the water outage, employees had access to bottled water for drinking and hand washing.  Also, ice was purchased for their use.  There were six water coolers with hot and cold water along with twelve 5-gallon back up units available to the warehouse employees.  Hand sanitizer was available to the employees via three electronic hand sanitizer machines.  Also, bottles of Purell hand sanitizer and hand soap were available to employees in the restrooms, along with bottled water.  

9.
Grievants reported to work on June 24, 2015, as scheduled.  However, Grievants left work before the end of their shifts because of the water outage.  At or about 11:22 a.m., Grievant Miller entered a two-hour leave request into the computerized leave system.   Such caused an automated email regarding Grievant Miller’s leave request to be sent to his supervisor, Mr. Shaffer.  Grievant White entered a leave request for 2.5 hours into the system at 11:26 a.m., causing an automated email to be sent to his supervisor, Ms. Hayes.  Grievants left the warehouse together about twenty minutes after requesting leave through the computerized leave system.  Grievants’ leave requests were not approved before they left the warehouse, and they did not verbally request leave from their supervisors before leaving.


10.
At the time the Grievants left the warehouse on June 24, 2015, the portable toilets ordered that morning still had not been delivered.  


11.
Grievant White had to use prescription eye drops several times each day, including while he was at work.  Grievant White did not inform his supervisor, or other member of management, that the conditions at the warehouse on June 24, 2015, interfered with, or prevented, his use of the same. 


12.
Kim Hayes did not see Grievant White’s leave request until about 1:00 p.m. on June 24, 2015, over an hour after Grievant White left work that day.  


13.
By letters dated July 7, 2015, Grievants were charged with unauthorized leave for leaving work early on June 24, 2015, and issued written reprimands.  Further, Respondent docked Grievants’ pay for the leave they took on that day.  Grievant Miller was docked two hours of pay, and Grievant White was docked 2.5 hours of pay.  

14.
No other employees who were working on June 24, 2015, left early that day because of the water outage.  Five warehouse employees were absent from work that day, but they had requested leave in advance of that date, and had received prior approval for their absences.  
Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.  When a grievance does not involve a disciplinary matter, the grievant has the burden of proving his or her claims by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).
Grievants have grieved the disciplinary actions they received on July 7, 2015, but also alleged that Respondent has violated “labor laws” by requiring them to work at the warehouse on the day of the water outage.
  Respondent denies Grievants’ claims, and asserts that the disciplinary actions it imposed on them was proper and warranted.  Given the allegations made in the statements of grievance, it appeared that Grievants were grieving safety violations separate from grieving the discipline they had received.  Accordingly, it appeared to be a split burden as there were both disciplinary and non-disciplinary aspects of the grievance, and the undersigned explained the split burden at the commencement of the level three hearing.  However, after hearing the evidence in the case, it appears that the discipline is what triggered the grievance.  Further, in their proposed Findings of Fact and Conclusions of Law, Grievants argue that they were justified in leaving work early on June 24, 2015, stating, “[w]e believe that the ABCA willfully ignored these warnings of violations.  Therefore, we did not feel it was necessary to verbally inform anyone of our absence because we felt our rights of a safe and healthy working environment were being ignored.”  It appears from this that instead of grieving the alleged safety issues, Grievants are simply arguing that they were justified in leaving work on June 24, 2015, when they did.  Accordingly, the undersigned will evaluate this grievance as solely disciplinary in nature.  
The undersigned will address first address the issue of unauthorized leave.  Rule 14.6 of the DOP Administrative Rule states as follows:          
14.6. Unauthorized Leave. -- When an employee is absent from work without authorization for sick or annual leave, the appointing authority shall dock the employee's pay in the next pay period for an equal amount of time paid during which no work was performed. The appointing authority shall notify the employee in writing that his or her pay is being docked and that the unauthorized leave is misconduct for which discipline is being imposed. The appointing authority shall use unauthorized leave only in cases when the employee fails to obtain the appropriate approval, according to agency policy, for the absence. The appointing authority shall transmit notice of the action in writing to the Director.

W. Va. Code St. R. § 143-1-14.6. (2015). Grievants admit that they left work on June 24, 2015, before their leave requests were approved.  Grievants suggested at the level three hearing that such was the normal practice, but did not pursue this argument in their post-hearing proposals.  Instead, Grievants argued that they were justified in leaving work early that day without informing anyone because there were no adequate toilet facilities.  Based upon Grievants’ own admissions, the leave they took on June 24, 2015, was unauthorized.  Therefore, Respondent was permitted to issue the written reprimands and dock Grievants’ pay.  Grievants presented no evidence that there are any exceptions to the rule that would excuse their behavior, and the undersigned has no authority to create an exception to the rule.    
Grievants appear to argue that the written reprimands and docked pay were excessive given the circumstances.  The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  Grievants admittedly left work without the approval of their supervisors.  They were issued written reprimands and docked, roughly, two hours of pay.  From the evidence presented, such is permitted, and the undersigned cannot find the discipline excessive, or an abuse of discretion.  Further, the undersigned cannot substitute her judgment for that of Respondent.      
While there appears to be a dispute of fact as to whether the employees were told to use gravity flushing or not to use the bathrooms at all, the evidence was clear that Grievants did not obtain the approval of their supervisors before they left work that day.    Grievant White did not make any complaints to his supervisor that day, or tell her that the conditions at the warehouse were preventing him from using his eye drops.  Grievant Miller testified that Mr. Shaffer knew that he was leaving work early because of the water outage; however, this is a disputed fact, and Mr. Shaffer was not called as a witness at the level three hearing.  Further, it is noted that, at level one, Mr. Shaffer testified that Grievant Miller did not verbally ask to take leave that day, and that he did not approve Grievant Miller’s computer leave request before Grievant Miller left that day.
  Grievant Miller does not deny this.  Sadly, it appears that all of this could have been avoided had Grievants talked to their supervisors before leaving work early that day.  Based upon the foregoing, this grievance is denied.    

The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
Rule 14.6 of the DOP Administrative Rule defines unauthorized leave as follows:          
14.6. Unauthorized Leave. -- When an employee is absent from work without authorization for sick or annual leave, the appointing authority shall dock the employee's pay in the next pay period for an equal amount of time paid during which no work was performed. The appointing authority shall notify the employee in writing that his or her pay is being docked and that the unauthorized leave is misconduct for which discipline is being imposed. The appointing authority shall use unauthorized leave only in cases when the employee fails to obtain the appropriate approval, according to agency policy, for the absence. The appointing authority shall transmit notice of the action in writing to the Director.

W. Va. Code St. R. § 143-1-14.6. (2015).  


3.
Respondent has proved by a preponderance of the evidence that Grievants were on unauthorized leave on June 24, 2015. Therefore, Respondent was justified in docking Grievants’ pay and issuing the written reprimands.  

4.
The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001). 
5.
 “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).
6.
Grievants failed to prove that mitigation of the disciplinary actions they received is warranted.  

 SEQ CHAPTER \h \r 1Accordingly, this grievance is ​​​​​​​​​​​​​​​​​​​​​DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 10, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� In his appeal to level three, Grievant Miller again reworded his statement of grievance and relief sought.  However, there were only minor differences.  As such, the undersigned incorporates the same by reference, as if stated verbatim.  


� It is noted that Grievant White submitted proposed Findings of Fact and Conclusions of Law in the text of an email.  It appears from the wording of this email, that such was being submitted on behalf of both grievants.  Grievant Miller did not submit a separate proposal.  


� See, testimony of Ed Hart.


� Grievants have never specified any particular labor law in their case.  


� See, Respondent’s Exhibit 7, transcript.
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