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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CARLA WILT,



Grievant,

v.






Docket No.  2016-0448-MarED

MARSHALL COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Carla Wilt, employed by the Marshall County Board of Education as a bus operator, filed a Level Three grievance form dated March 11, 2016, alleging:

Respondent hired two less senior applicants for two extracurricular assignments as “bus trainers”.  Grievant alleges a violation of W. Va. Code 18A-4-8b & 18A-4-16.

For relief, Grievant seeks the following:

Grievant seeks instatement into one of the “bus trainer” assignments with compensation for all lost wages with interest.


Corey Murphy, designee of the chief administrator, conducted a conference at Level One on October 13, 2015.  Mr. Murphy denied this grievance by decision dated November 2, 2015.  A Level Two mediation session was conducted on March 3, 2016.  Grievant perfected her appeal to Level Three on March 11, 2016.  The undersigned conducted a Level Three evidentiary hearing on June 10, 2016, at the Westover office of the Grievance Board.  Grievant appeared in person and by her counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, 
Richard S. Boothby, Bowles Rice LLP. This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on July 18, 2016. 


Synopsis


Grievant is employed by Respondent as a bus operator.  Grievant applied for an extracurricular position, but was not a successful applicant.  It is undisputed that Grievant has more seniority than the successful applicants, but the record demonstrated that Grievant is unavailable to perform all the duties of the position.  It has been established that availability to perform all duties of a job to the satisfaction of the employing school board is an implicit requirement of all job postings.  Accordingly, this grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by the Respondent as a bus operator.  She has worked for the Respondent as a special needs bus driver for thirteen years.  Grievant is familiar with the equipment needed for the transportation of special needs students.


2.
Each special needs student has a written Individual Education Plan or Program (IEP).  To develop IEPs to address each student’s unique needs, IEP Team meetings are held.  Many individuals are required by federal and state law to attend these meetings including those with knowledge or special expertise regarding the child.  Scheduling of IEP Team meetings can prove difficult with such a large number of individuals to accommodate.


3.
Unlike some bus operator who have one morning bus run and one afternoon run, Grievant’s job includes a third bus run.  Grievant indicated that her first run is from 6:00 a.m. to 8:30 a.m., her second is from 1:00 p.m. to approximately 2:00 p.m., and her third run is from 2:50 p.m. to 4:50 p.m.


4.
Recently, the West Virginia State Department of Education published required training standards relating to the transportation of special needs students.  Marshall County Schools, however, has been providing such training to its aides and bus operators for many years.


5.
At the time the grievance was filed, Respondent employed two bus trainers to train prospective, new, and existing bus operators and aides on the transportation of special needs students and the related equipment and procedures.  Some training sessions last as long as six hours.  Bus trainers are often, among other things, required to attend student Individualized Education Program Team meetings.


6.
After a prior grievance involving Ms. Wilt over this same position not being posted, Respondent posted this “bus trainer” position as required by the Level Three Decision of the Grievance Board.
  Grievant applied for the position.


7.
The posting provided that the individual must be available between morning and evening runs in order to participate in IEP team meetings as needed.


8.
David Smith is Respondent’s Director of Transportation.  Prior to the Level One Conference, Mr. Smith reviewed time sheets for the bus trainers during the 2014-2015 school year and found that the trainers attended almost seventy IEP meetings, twenty-eight of which Grievant could not have attended due to her work schedule.


9.
During his tenure as Director of Transportation, Mr. Smith has not hired substitutes to cover regular runs for bus trainers.


10.
Dr. Shelby Haines is the Respondent’s Director of Special Education.  Dr. Haines explained that a special needs trainer’s presence and participation at IEP Team meetings is important both for the parents and the other members of the IEP Team.  Some students, for example, have communication issues, unique communication methods or behavior issues and plans that cannot be easily explained in an email or a phone call.  Dr. Haines indicated that most IEP Team meetings occur during the school day.


11.
While Grievant has greater seniority and more special needs transportation experience than either Ginny Johnson or Mary Brooks, the successful applicants for the extracurricular bus trainer positions, she is unavailable during a large period of the school day due to her current schedule with Respondent.  Neither Ms. Johnson nor Ms. Brooks have a similar schedule conflict or availability problem.


12.
A comparison of Grievant’s bus schedule and the time sheets submitted by the successful applicants for attending IEP Team meetings during this past school year showed that there were numerous IEP Team meetings which Grievant could not have attended due to the requirements of her midday bus route.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The record established that Grievant is not available to perform all the duties of this posted extracurricular position.
  The undersigned agrees with counsel that although Grievant indicated that she is “free” from the time her morning route ends at 8:30 a.m. until her midday run begins at 1:00 p.m., her availability to attend IEP team meetings during this time period is much more limited.  First, bus operators have pre-trip and post-trip inspections to perform.  In addition, as there are schools throughout Marshall County at which IEP team meetings occur, the time travel to and from these schools may or may not allow Grievant to park her bus after her morning route, perform the inspection, travel to the school where the meeting is taking place, and then return to her bus in time to perform her midday route that starts at 1:00 p.m.  


The record makes it clear, and out of deference to Respondent’s discretion, that Grievant’s daily work schedule makes it impossible for her perform all of the job duties associated with this extracurricular position.  The successful applicants do not have similar work schedules and are available for most of the school day between their morning and evening runs.  As noted by counsel, it has been established that availability to perform all duties of a job to the satisfaction of the employing school board is an implicit requirement of all job postings.  See Milam v. Raleigh County Bd. of Educ., Docket No. 96-41-419 (Jun. 9, 1997)(affirmed by Circuit Court of Kanawha County, Civil Action No. 97-AA-88 (J. Kaufman, Nov. 12, 2000)).


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
It has been established that availability to perform all duties of a job to the satisfaction of the employing school board is an implicit requirement of all job postings.  See Milam v. Raleigh County Bd. of Educ., Docket No. 96-41-419 (Jun. 9, 1997)(affirmed by Circuit Court of Kanawha County, Civil Action No. 97-AA-88 (J. Kaufman, Nov. 12, 2000)).


3.
Grievant did not demonstrate by a preponderance of the evidence that she would have been available to perform all of the duties of this extracurricular bus trainer position.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: August 12, 2016                        


___________________________









Ronald L. Reece









Administrative Law Judge
�See Wilt, et al. v. Marshall County Bd. of Educ., Docket No. 2014-1757-CONS (Aug. 20, 2015).


�West Virginia Code  § 18A-4-16 provides:





Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered either regular positions, as provided by section eight [§ 18A-4-8] of this article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.





	West Virginia Code  § 18A-4-16(5) states that extracurricular school service personnel assignments and vacancies shall be filled pursuant to West Virginia Code  § 18A-4-8b, unless an alternative procedure has been approved.





	West Virginia Code  § 18A-4-8b requires school service personnel positions to be filled on the basis of seniority, qualifications and evaluation of past service.









