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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SHARON YAHNKE, et al.,



Grievants,

v.






Docket No. 2016-1033-CONS

DIVISION OF CORRECTIONS/NORTHERN

CORRECTIONAL CENTER,



Respondent.


DECISION


This is a consolidated grievance filed by Dale Griffith, Sharon Yahnke and Denny Morris, seeking reimbursement for gym membership costs that they incurred as a result of Respondent failing to provide access to fitness equipment and gym space in violation of Respondent’s policy in effect at the time of this grievance.  The grievance of Mr. Griffith was granted at Level One, but Respondent failed to implement any relief as a result of the Level One Decision.  The grievance of Sharon Yahnke and Denny Morris was denied at Level One.


A Level Two mediation session was conducted for Sharon Yahnke and Denny Morris on March 4, 2016.  A Level Two mediation session was conducted for Mr. Griffith on March 10, 2016.  A Level Three evidentiary hearing was conducted before the undersigned at the Grievance Board’s Westover office on July 11, 2016.  Grievants appeared in person and by their representatives, Ryan Adams and Gregory Yahnke.  Respondent appeared by its counsel, John H. Boothroyd, Assistant Attorney General.  This 
matter became mature for consideration upon receipt of the Respondent’s fact/law proposals on August 12, 2016.


Synopsis


Grievants are employed by the West Virginia Division of Corrections at the Northern Correctional Facility.  Respondent’s policy in effect at the time provided that employees would have access to exercise and physical training facilities and equipment.  Northern Correctional Center previously had an agreement with a local gym which employees could use at Respondent’s expense.  The agreement expired and a new agreement was not reached.  Grievants joined a local gym to have access to fitness equipment and seek reimbursement from Respondent.  Grievants established by a preponderance of the evidence that Respondent was not following applicable policy.  This grievance is granted.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievants are employed by the West Virginia Division of Corrections at the Northern Correctional Facility.


2.
Respondent’s Policy Directive 205.00, effective date January 1, 2004, provides, in pertinent part:

POLICY: It is the policy of the West Virginia Division of Corrections to maintain a mechanism that delineates appropriate guidelines and procedures concerning the administrative and staff areas available to all level of staff so that they shall be able to carry out their responsibilities in an efficient, safe, and secure manner.

Staff Areas

1.
Staff needs shall be met through providing adequate spaces in locations that are convenient to use.

2.
Staff shall be provided with the following:

a.
An area to change clothes and shower.

b.
An area, room, and/or employee lounge that offers privacy from inmates and provides space for meals.

c.
Access to exercise/physical fitness training facilities and equipment.

d.
Space for training.

e.
Space for shift change briefing.

f.
Toilets and wash basins that are not used by inmates.


3.
Northern Correctional Facility’s Operational Procedure follows Policy Directive

205.00, but adds:

Staff Areas

The Northern Correctional Facility staff have the following areas available to meet staff needs.

An exercise area is available at a local fitness center, to be determined by contractual services.


4.
Northern Correctional Facility did not have exercise and physical fitness training facilities and equipment on site.  It is not disputed that other prison facilities run by Respondent do have some type of exercise and physical fitness training facilities and equipment on site.


5.
Up until June 30, 2014, Northern Correctional Facility had an agreement with a local fitness center on behalf of its employees.  Under this agreement, employees of Northern Correctional Facility could use the local fitness center and they did not have to pay for the use of the fitness center.


6.
On or about June 30, 2014, the agreement with the local fitness center expired and it was not renewed.  Northern Correctional Facility subsequently looked into other possibilities to replace the local fitness center, but no replacement option was approved.


7.
Respondent ultimately determined that a fitness center would be constructed using the old Warden’s residence.  Respondent did not choose the option of paying for Northern Correctional Facility employees’ memberships at a local fitness center in attempting to meet their policy requirements.  In fact, the record established that effective December 14, 2015, Respondent cancelled Policy Directive 205.00.


8.
The fitness center was completed in June of 2016 and is available to employees at Northern Correctional Facility.


9.
 The use of the local fitness center by Grievants did assist in making Grievants better able to meet the physical demands of their job assignments and duties.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The record of this case is undisputed that from on or about June 30, 2014, to June 2016, Northern Correctional Facility did not have exercise and physical training facilities and equipment on site and Northern Correctional Facility did not pay for any employee memberships to a local exercise facility.  This is clearly inconsistent with Respondent’s Policy Directive 205.00.  Grievants seek reimbursement of monies spent on membership to a local fitness center, while Respondent built an on-site physical training facility.  


As the Level One Hearing Examiner noted in his Decision, an agency does not have the option of picking and choosing which policies they can and cannot follow.  Policy Directive 205.00 was very clear that staff would be provided, among other things, access to exercise and physical training facilities and equipment.  As long as the policy was in effect, Respondent had no choice except to follow it.  Grievants have met their burden of proof and demonstrated a violation of policy. Grievants are entitled to be reimbursed for membership charges to local fitness centers that they used during the time that Respondent constructed an exercise facility at Northern Correctional Facility.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Grievants have met their burden of proof and demonstrated a violation of policy. Grievants are entitled to be reimbursed for membership charges to local fitness centers they used during the time that Respondent’s Policy Directive 205.00 was in effect.
Accordingly, this grievance is GRANTED.  It is ORDERED that Respondent pay Mr. Griffith $257.00, Respondent pay Mr. Morris $480.00 and Respondent pay Ms. Yahnke $464.00.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008). 

Date:
 September 20, 2016                           
__________________________________








Ronald L. Reece







  
Administrative Law Judge

