THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

SHELBY NATHAN MCGHEE,



Grievant,

v.







     Docket No. 2016-0559-MAPS

DIVISION OF HOMELAND SECURITY AND

EMERGENCY MANAGEMENT,



Respondent.

DECISION


Grievant, Shelby McGhee, is employed by Respondent, Division of Homeland Security and Emergency Management (“HSEM”) as an Emergency Services Associate. He filed a level one grievance form dated October 15, 2015, alleging that he should have been the successful applicant for the position of Emergency Services Specialist Senior (FLOWS Program Manager). He asserts that the selection of a different candidate was not supported by the statutes, policies, rules and regulations of the State of West Virginia.
 
At a meeting held on October 25, 2015, the parties agreed to waive levels one and two and proceed directly to level three. See W. Va. Code. § 6C-2-4(a)(4).

A level three hearing was held at the Charleston office of the West Virginia Public Employees Grievance Board on March 9, 2016.  Grievant McGhee appeared pro se. Respondent was represented by John A. Hoyer, HSEM General Counsel and Benjamin Freeman, Assistant Attorney General.  The parties waived their rights to submit proposed findings of fact and conclusion of law. This matter became mature for decision at the conclusion of the hearing.

Synopsis

Grievant alleges that Respondent’s failure to select him for a supervisory position was improper because he was the most qualified and senior of similarly qualified applicants for the position. Grievant also argues that the hiring process was arbitrary and capricious.  The selection procedure utilized by Respondent was uniform and based upon specific criteria.  All applicants were treated equally in the process and the decision rendered was based upon appropriate criteria for a supervisory position. Grievant did not prove that Respondent’s action were arbitrary or capricious.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Shelby McGhee, is employed by the Division of Homeland Security and Emergency Management as a Flood Warning Technician. He has been employed by Respondent for approximately four and a half years.

2.
Grievant applied for a posted position classified as an Emergency Specialist Senior.
 This is supervisory position with the internal title of IFLOWS Program Manager.
  

3.
Grievant worked in the IFLOWS program for about two years, and assisted the previous manager of the IFLOWS program, Steve McElwain, with some of his management duties, for about a year. The previous manager was helping Grievant prepare for a management position.


4.
Six people applied for the IFLOWS Manager position and four of the applicants were interviewed. All of the interviewed applicants met the minimum qualifications for the position. One applicant dropped out before the interviews and another failed to appear. The interviewed applicants were Grievant, Jeremiah Nelson, Joshua Bowman, and Brent Hamlin. The interviews were conducted on September 10, 2015.

5.
The applicants were given a form application for employment developed by the Division of Personnel to fill out and return. The application form states; “IMPORTANT: Resumes are not accepted.” (Emphasis in original). Grievant provided a detailed resume and letters of reference in addition to his completed application form.  These documents were not considered by the interview committee.

6.
A committee was assembled to conduct the interviews for the management position.  The committee was comprised of: Paul Howard, Director of Operations; William Wood, Communications Officer/Acting IFLOWS Program Manager; and James Steele, Flood Warning Technician.

7.
Candidates were questioned and ranked in three general areas: General Questions, Technical Questions, and Management Questions. No specific point system was used to rate the candidates’ responses. Rather each candidate was ranked from one to four, with the candidate whom the committee judged to give the best responses in a category receiving a one and the next best receiving a two and so on. The total ranking for all the categories was calculated and the candidate with the highest ranking (lowest points) was recommended for the job. (Respondent Exhibit 2, Memorandum for Record IFLOWS Program Manager Interview Results).


8.
The same questions were asked of each applicant. The general questions were asked in a random order and were meant to gain additional information from the applicants and provide opportunities to examine the applicants’ thought process. The technical and management questions were intended to gauge the applicant’s knowledge and skills in those areas. Id.

9.
One of the six technical questions was, “Most of our equipment operates on VHF high band. Roughly, what is the frequency range of VHF high band?” The answer which the committee was seeking was. “About 150 MHz to 173 MHz.” 
 Grievant produced a brief article for Britannica Online Encyclopedia, which indicates that VHF has a frequency between 300 and 30 megahertz. Director of Operations, Paul Howard testified that the committee was looking for a more specific range of VHF related to their equipment rather than the general range provided in an encyclopedia.

10.
William Wood did not ask any questions of Grievant, ostensibly because he is Grievant’s direct supervisor. However, it appears he is also the direct supervisor for at least one other applicant and did not abstain from asking questions in that interview. He fully participated in the interview process in every other way.


11.
The successful applicant, Mr. Nelson, was rated first (1) on the general questions, third (3) on the technical questions, and second (2) on the management questions, for a total score of six (6).  Grievant was rated third (3) on the general questions, second (2) on the technical questions and third (3) on the management questions, for a total score of eight (8). Mr. Nelson was rated best and Grievant finished third out of the four candidates. (Respondent’s Exhibit 2). Even if Grievant had been rated first on the technical questions he would not have had the highest rating overall.

12.
Grievant has been employed by HSEM longer than Jeremiah Nelson and helped train Mr. Nelson when he was first employed by the agency.

13.
The committee was impressed with Mr. Nelson’s leadership skills which he honed when he “supervised thirteen people in a combat zone” while serving as a “U.S Army Non-Commissioned Officer.”  During the interview Mr. Nelson emphasized team building in the unit and specific improvements in processes and software he had in mind if they fell within budgetary constraints.


14.
Grievant also expressed improvements in the project he would like to implement if he received the job.  However, he was not clear on how he intended to bring the various employees together on common goals and to work as a team.  This was a very important issue for the interview committee. 

Discussion

This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
Grievant contests his non-selection for the position of IFLOWS Program Manager. This is a supervisory position classified as Emergency Services Specialist Senior within the Division of Homeland Security and Emergency Management.  Grievant claims generally that he was the most qualified candidate for the position.  He specifically alleges that Respondent failed to consider his resume and letters of reference from people who have knowledge the IFLOWS program and are familiar with Grievant’s work within the agency. He also alleges that Respondent violated a statute failing to select him because the candidates were substantially similar in qualifications and West Virginia Code § 29-6-10(4) Grievant held the most seniority within the agency. Grievant also believes that an answer sought by the interview committee was incorrect indicating that their process was flawed.

Respondent alleges that it utilized a standard method for filling vacant positions, including the selection of an interview committee who recommended the candidate they believed to have the leadership skills and vision which Respondent was seeking for the management position.  Respondent argues Grievant did not prove there was anything arbitrary or capricious about the hiring procedure.

 SEQ CHAPTER \h \r 1In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


The Grievance Board has consistently held, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005);  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).”  Neely v. Dep’t of Transp./Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  These holdings are generally in accord with Jones v. Monroe County Bd. of Educ.,190 W.Va. 646, 441 S.E.2d 367 (1994), in which the West Virginia Supreme Court of Appeals held that in filling high government management positions, an applicant’s views on public issues may be taken into consideration in forming a cohesive management team.


Grievant is understandably disappointed that the interview committee did not review the resume and letters of reference he provided along with the required application form.  However, Respondent used a standardized application form created by the Division of Personnel to amass the basic information about candidates in preparation for their interviews.  The form stated in bold type that resumes would not be accepted.  To consider Grievant’s resume and the accompanying letters of reference in the face of this admonition would not be fair to the other applicants.  Additionally, letters of reference are particularly helpful when an applicant’s work habits are unknown to the potential employer. In this case, Grievant had worked within the agency for a sufficient period of time for the members of the interview committee to become familiar with his abilities and daily work ethic.  Accordingly, references from outside sources would be less beneficial if not superfluous. 

Grievant provided a general definition of “VHF” from a credible source which provided a broader spectrum than the answer sought from the committee.  It was credibly explained during the hearing that the answer the committee was seeking was specific to the equipment used by the agency, not the VHF frequency range generally.  Additionally, even if Grievant had been moveed up a position in the ranking due to this one answer, he would have been tied for second and not the successful applicant.


Finally, Grievant argues that he should have been placed in the IFLOWS Project Manager position pursuant to West Virginia Code § 29-6-10(4) because he was the most senior applicant for the position.
 That provision of the Code states: 

When any benefit such as a promotion, wage increase or transfer is to be awarded, or when a withdrawal of a benefit such as a reduction in pay, a layoff or job termination is to be made, and a choice is required between two or more employees in the classified service as to who will receive the benefit or have the benefit withdrawn, and if some or all of the eligible employees have substantially equal or similar qualifications, consideration shall be given to the level of seniority of each of the respective employees as a factor in determining which of the employees will receive the benefit or have the benefit withdrawn, as the case may be. 
Id. Seniority is merely a factor to be considered, it is not required by the statute to be the determinative factor. An employer certainly retains the discretion to select a less-senior applicant with greater qualifications. Lewis v. W. Va. Dep't of Admin., Docket No. 96-DOA-027 (June 7, 1996); See Blake v. W. Va. Dep't of Transp./Div. of Highways, Docket No. 97-DOH-416 (May 1, 1998); McCloy v. Div. of Rehabilitation Ser., Docket No. 2014-1499-DEA (Oct. 22, 2015). That is particularly true when filing a management position where it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., supra.


Respondent was seeking a manager who could promote a team atmosphere in the program through leadership. The interview committee found that the successful applicant’s answers in to the general questions reflected that he had a very strong leadership presence and a plan for team building in the unit. The committee characterized the answers of the remaining applicants as basically correct but “run-of-the mill.” Mr. Nelson’s leadership qualities and specific answers singled him out to Respondent as the best qualified applicant. While this criteria is rather amorphous, decisions based upon such personality qualities have been found to be appropriate and not arbitrary and capricious.

Ultimately, the selection process was uniform and based upon specific criteria.  All applicants were treated equally, and while a suggestion of bias was made, there was no proof offered that it existed.  Grievant did not prove that Respondent’s selection decision was arbitrary and capricious. Accordingly, the grievance is DENIED.

Conclusions of Law


1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof.


2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).


3.
Selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  


4.
An agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  
5.
"While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his  judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


6.
When a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005);  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).”  Neely v. Dep’t of Transp./Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009). See generally, Jones v. Monroe County Bd. of Educ., 190 W.Va. 646, 441 S.E.2d 367 (1994).


7.
W.VA. CODE § 29-6-10(4) requires that the relative seniority of the applicants must be given consideration “if some or all of the eligible employees have substantially equal or similar qualifications.” Id. However, seniority is not required to be the determinative factor. An employer retains the discretion to select a less-senior applicant with greater qualifications. Lewis v. W. Va. Dep't of Admin., Docket No. 96-DOA-027 (June 7, 1996); See Blake v. W. Va. Dep't of Transp./Div. of Highways, Docket No. 97-DOH-416 (May 1, 1998); McCloy v. Div. of Rehabilitation Ser., Docket No. 2014-1499-DEA (Oct. 22, 2015).

8.
Grievant did not prove by a preponderance of the evidence that Respondent’s action violated statutory provisions or were arbitrary and capricious.


Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JUNE 22, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Grievant attached a two page statement of grievance to the level one form along with supporting documentation.  These documents are incorporated by reference herein and will be fully considered.


� The nature of work for this classification is characterized as advanced level work in an assigned program area of the Office of Emergency Management including planning and implementing emergency preparedness policy, regulations and methodology with local entities. The employee may supervise clerical and professional staff. The responsibilities include conceptualization and development of a major program and/or operational systems. (Division of Personnel Classification Specifications).


� IFLOWS is a statewide flood warning program.


� Level three testimony of Steve McElwain, the previous manager of the IFLOWS program. Mr. McElwain retired on October 31, 2014, and William Wood, the agency’s Communication Officer, has been supervising the program on an interim basis.


� The Memorandum is dated September 11, 2015, the day following the interviews.


� “MHz” in the abbreviation for “Megahertz,” a unit of measure for sound wave frequency.


� Former manager McElwain testified that Mr. Wood did not like Grievant and held a grudge against him but did not elaborate upon the specifics of the issues. However, there was no specific evidence presented to indicate that Mr. Wood’s involvement in the interview was inappropriate or detrimental to Grievant and Mr. McElwain has been gone from the workplace for over a year. 


� There was no evidence presented regarding the specific tenure of all four applicants with HSEM. Grievant’s testimony that he was the most senior applicant was not disputed.


� The additional citations for this proposition set out previously in the decision are not repeated.
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