THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

CecIlia ANGELINA King,



Grievant,

v.







Docket No. 2016-0867-DOT
Division of Highways,



Respondent.

DISMISSAL ORDER


Grievant, Cecilia King, is employed by Department of Health and Human Resources.  On October 28, 2015, Grievant filed this grievance against Respondent, Division of Highways, protesting her non-selection for an Office Assistant III position.  Grievant’s statement for requested relief is lengthy, but she essentially seeks for “the policy and hiring practices to be looked into” and for the position to be reposted with different interviewers.

On December 3, 2015, Respondent filed its Motion to Dismiss, asserting that the grievance must be dismissed because Grievant is not an employee of Respondent.  A level one decision was rendered on December 11, 2015, dismissing the grievance.  Grievant appealed to level two on December 21, 2015.  On January 12, 2016, Respondent filed Respondent’s Motion to Dismiss, again asserting that the grievance must be dismissed as Grievant is not an employee.  Grievant is pro se.  Respondent is represented by counsel, Jesseca R. Church.  
Synopsis


Grievant, an employee of the Department of Health and Human Resources, grieved her non-selection for a position with the Division of Highways, a division of the Department of Transportation.  The grievance procedure was put in place to provide a mechanism for resolution of problems which arise in the workplace, between employees and their employer.  It does not, by statute, provide a mechanism for a grievant to bring a grievance against a state agency that is not her employer.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon undisputed facts determined by a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed as an Economic Service Worker by the Department of Health and Human Resources.
2. Grievant applied for and was denied a position by Respondent, Division of Highways.

3. The Division of Highways is a division of the Department of Transportation, which is wholly separate from the Department of Health and Human Resources.  
Discussion

"Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  Respondent asserts that, as Grievant is not employed by Respondent, she lacks standing to file a grievance against Respondent.  It is undisputed that Grievant is employed by the Department of Health and Human Resources and not the Department of Transportation.  The non-selection she grieves is for an Office Assistant III with the Division of Highways, a division of the Department of Transportation.    

“Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)). 
The Grievance Board’s jurisdiction is limited to hearing grievances, defined as “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .” W. Va. Code § 6C-2-2(i)(1).  An "employee" is “any person hired for permanent employment by an employer for a probationary, full- or part-time position.” W. Va. Code § 6C-2-2(e)(1).  An (employer” is “a state agency, department, board, commission, college, university, institution, State Board of Education, Department of Education, county board of education, regional educational service agency or multicounty vocational center, or agent thereof, using the services of an employee as defined in this section. W. Va. Code § 6C-2-2(g) (emphasis added).     

Grievant is employed by one state agency and grieves her non-selection for a position with a completely separate state agency.  It is the Department of Health and Human Resources who is “using the services” of Grievant, not the Department of Transportation.  “The grievance procedure was put in place to provide a mechanism for resolution of problems which arise in the workplace, between employees and their employer.  It does not, by statute, provide a mechanism for a grievant to bring a grievance against a state agency that is not her employer.” Wilson v. Dep’t of Health and Human Resources, Lottery Comm’n, and Div. of Personnel, Docket No. 2011-1769-DHHR (Oct. 31, 2011).  Grievant is not employed by Respondent; therefore, this grievance must be dismissed.
  See Id.; Posey v. W. Va. Univ., Docket No. 2009-0745-WVU (Apr. 10, 2009); Narkevic v. Div. of Corr. and Dep’t of Health & Human Res., Docket No. 2009-0846-MAPS (Apr. 29, 2009).     
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  

2. “Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)). 

3. The Grievance Board’s jurisdiction is limited to hearing grievances, defined as “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .” W. Va. Code § 6C-2-2(i)(1).  
4. An "employee" is “any person hired for permanent employment by an employer for a probationary, full- or part-time position.” W. Va. Code § 6C-2-2(e)(1).  
5. An (employer” is “a state agency, department, board, commission, college, university, institution, State Board of Education, Department of Education, county board of education, regional educational service agency or multicounty vocational center, or agent thereof, using the services of an employee as defined in this section. W. Va. Code § 6C-2-2(g).
6. “The grievance procedure was put in place to provide a mechanism for resolution of problems which arise in the workplace, between employees and their employer.  It does not, by statute, provide a mechanism for a grievant to bring a grievance against a state agency that is not her employer.” Wilson v. Dep’t of Health and Human Resources, Lottery Comm’n, and Div. of Personnel, Docket No. 2011-1769-DHHR (Oct. 31, 2011).  
7. Grievant is not employed by Respondent; therefore, this grievance must be dismissed.
Accordingly, the grievance is dismissed.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  February 10, 2016
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� It should be noted that Grievant originally filed her grievance against her employer, the Department of Health and Human Resources, and then corrected her grievance form to file the grievance against the Division of Highways.  Whether the grievance was filed against the Department of Health and Human Resources or the Division of Highways, the grievance must be dismissed as Grievant cannot grieve an action taken by a state agency who is not her employer.  
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