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GRIEVANCE BOARD

DEBORAH HENSLEY,

Grievant,

v. 






DOCKET NO. 2016-0897-DOT
WEST VIRGINIA PARKWAYS AUTHORITY,

Respondent
.

DECISION

In accordance with W. Va. Code § 6C-2-4(a)(4), this grievance was timely filed directly at Level Three of the grievance procedure by Deborah Hensley (“Grievant”) on November 24, 2015, challenging her dismissal by the Parkways Authority (“Respondent” or “Parkways”).  Grievant is asserting that her termination was unwarranted and she is seeking a remedy of “reinstatement, back pay, formal apology, any and all other relief available.”  

A Level Three hearing was held before the undersigned Administrative Law Judge on March 20 and April 12, 2016, at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant was represented by Amy Acord Osgood, Esquire, with the law firm of Robert P. Dunlap, Esq., PLLC.  Respondent was represented by A. David Abrams, Esquire, with the law firm of Abrams and Byron.  Parkways presented testimony from General Manager Gregory C. Barr, Toll Director F. Steven Maynard, Barrier B Supervisor Holly Beth Meadows, Toll Foreman N. Leigh Stover, Director of Human Resources Carrie Roache, and Sarah Allred, a toll patron.  Grievant testified in her own behalf and also presented testimony from Toll Collectors Kathryn Malashevich, Steven Paul Tate, and Renee Willis, as well as retired Toll Foreman Frederick Elmore.  Respondent subsequently recalled Ms. Roache and Ms. Meadows to testify in rebuttal.  This matter became mature for decision on May 16, 2016, upon timely receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant was employed by the Parkways Authority as a Toll Collector.  Parkways employees are not in the classified public service, and serve in an at-will capacity.  As an at-will employee, Grievant was subject to discharge for any reason, no reason or a bad reason, provided she was not terminated for a reason that violates a substantial public policy.  Grievant claims she was terminated in retaliation for making a verbal complaint to her supervisor concerning what might be considered a form of sexual harassment involving her co-workers.  Although a discharge in retaliation for exercising the right to submit a grievance or complain of sexual harassment would violate a substantial public policy, Grievant failed to establish a prima facie case of retaliation because it was not shown that the administrators who made the decision to terminate Grievant had knowledge of her protected activity.  Further, even if Grievant did establish a prima facie case of retaliation, Parkways demonstrated by preponderant evidence that Grievant failed to follow proper procedures while handling public funds, and account for an overpayment which she received from a toll patron.  

The following Findings of Fact are made based upon the record developed at the Level Three hearing.

 Findings of Fact

1.
Grievant was initially employed by Respondent Parkways as a temporary Toll Collector on October 4, 2010.

2.
Grievant was promoted from temporary to part-time Toll Collector on May 20, 2011.


3.
Grievant was promoted to full-time Toll Collector on October 12, 2014, and was thereafter normally assigned to work at Respondent’s Barrier B Toll Barrier, located near Pax, in Fayette County, West Virginia.  As a Toll Collector, Grievant’s job duties essentially involve collecting, reporting and accounting for the tolls she collects during each shift.  Grievant may interact with as many as 2,000 toll patrons on a single shift.

4.
Grievant’s immediate supervisor is N. Leigh Stover, Parkways’ Toll Foreman at Barrier B.  Ms. Stover has worked for Parkways for over 30 years, including 23 years as a Toll Collector, and the last 12 years as a Foreman.

 
5.
Grievant’s second-level supervisor is Holly Meadows, Parkways’ Barrier Supervisor at Barrier B.  Ms. Meadows was employed as a Toll Collector for approximately 8 years and thereafter as a Shift Foreman for 5 years, before becoming a Barrier Supervisor.  Ms. Meadows was promoted to Barrier Supervisor in April 2013.

6.
F. Steven Maynard is employed by Parkways as its Toll Director, with supervisory responsibility over toll collection activities at all locations on the West Virginia Turnpike (“Turnpike”).

 
7.
On October 17, 2015, Sarah Allred was travelling northbound on the Turnpike, while Grievant was working at Barrier B.  Ms. Allred stopped her personal vehicle outside the toll booth in the lane where Grievant was assigned, and handed Grievant two bills to pay the $2.00 cash toll for her personal vehicle.  Ms. Allred intended to give Grievant two $1.00 bills but, after proceeding further up the Turnpike, realized that she had handed Grievant a $1.00 bill and a $5.00 bill by mistake.

8.
Ms. Allred went through the toll barrier near Pax at approximately 8:05 PM on October 17.  Ms. Allred reported this overpayment to another unidentified Toll Collector when she reached Respondent’s Barrier C Toll Barrier, which is located near Chelyan, in Kanawha County, West Virginia.  The Toll Collector at Barrier C provided Ms. Allred with some paper on which she wrote down her contact information.

9.
Shortly thereafter, Tina Sumpter, a Foreman at Barrier C, sent an e-mail to Ms. Meadows attaching Ms. Allred’s claim form at 8:37 PM on October 17, 2015.  See R Ex 2. 


10.
After receiving information indicating that Ms. Allred believed she had overpaid her toll, Ms. Meadows checked the revenue records and unusual occurrence reports for the date in question, but found no record indicating that any Toll Collector working at Barrier B during Grievant’s shift had received an overpayment, or that the total tolls collected that day failed to balance.  Ms. Meadows subsequently called Ms. Allred and notified her that she was unable to find any record to indicate an overpayment on the date in question.

11.
Ms. Allred called Barrier B on October 26, 2015, leaving a message for Ms. Meadows to call her back.  On October 27, 2015, Ms. Meadows returned Ms. Allred’s call.  Ms. Allred then stated she was fairly certain she overpaid the Toll Collector on October 17, 2015.  Following this conversation, Ms. Meadows asked for a “camera review” of the activity in the toll booth around the reported time of the overpayment. 


12.
After reviewing the video recordings from the toll booth where Grievant was working on October 17, Ms. Meadows was able to e-mail a “screen shot” image to Ms. Allred.  Ms. Allred recognized and identified the screen shot as herself at the time she went through Grievant’s toll booth on October 17, 2015.  See R Exs 1 & 15.

13.
Further review of the video taken during Ms. Allred’s transaction shows Grievant taking two separate bills from a toll patron and then placing both bills in the one ($1.00) dollar slot of her cash drawer.  After the toll patron drives away, Grievant can be seen taking the five ($5.00) dollar bill from the one ($1.00) dollar slot, and then placing this bill in the five ($5.00) slot of her cash drawer.  Grievant can then be seen taking four (4) one ($1.00) dollar bills from the one ($1.00) dollar slot, counting the one ($1.00) bills twice, and then folding the four one ($1.00) dollar bills in half, folding these same bills a second time, and placing the folded bills in her jacket pocket, before returning to routine toll collecting activities.  See R Ex 13. 


14.
Ms. Allred can be recognized in the video as the toll patron who handed Grievant a five ($5.00) dollar bill and a one ($1.00) dollar bill as payment for a two ($2.00) dollar toll on October 17, 2015.  See R Exs 1 & 13. 


15.
For the time period preceding Grievant’s initial employment through the present, Parkways has routinely been asking Toll Collectors to report any overages to their Foremen immediately, using a phone system that connects each toll booth to the adjacent office area.  Immediate reporting allows Parkways to provide better customer service to toll patrons who mistakenly overpay their tolls, and then contact Parkways personnel in order to get their money back.


16.
New Toll Collectors receive three days of on-the-job training from a supervisor and another experienced Toll Collector before they begin collecting tolls on their own.

17.
Toll Director Maynard issued a memo in 2003 which established these procedures for reporting overages which thereafter became part of each new Toll Collector’s on-the-job training.  See R Ex 6.  From time to time, Toll Collectors are reminded of these procedures during monthly safety meetings. 
18.
Parkways Toll Collectors routinely complete a form entitled “Unusual Occurrence Report” which includes instructions that any money paid in excess of the toll must be turned in to their Foreman.  See R Ex 8.
19.
When Grievant applied for a full-time Toll Collector position on two occasions in 2013 and 2014, one of the interview questions she was asked involved the proper procedure to follow when a patron hands the Toll Collector too much money and drives off.  Mr. Maynard recalled that all applicants, including Grievant, responded to those questions correctly on each occasion, and received credit for a correct answer.  See R Ex 7. 

20.
This same question regarding what to do with an overpayment is usually asked in some form by each Toll Collector selection board because Parkways managers consider this an important aspect of customer service for toll patrons.

21.
Between January 1, 2015, and October 17, 2015, Grievant properly reported overpayments by toll patrons on three occasions.  See R Ex 12.

22.
Grievant did not report that she had received an overpayment from a toll patron on October 17.  See R Ex 8.
23.
If Grievant had not pocketed the $4.00 in cash on October 17, her cash drawer would have had an extra $4.00 at the end of her shift.  See R Ex 8.
24.
On October 26, 2015, Grievant met with her immediate supervisor, Ms. Stover, to complain about inappropriate comments of a sexual nature communicated between two of Grievant’s co-workers in or about the toll plaza at Barrier B while Grievant was off work.  Ms. Stover failed to take any action in response to Grievant’s complaint, and did not relate Grievant’s complaint to any other Parkways employees.

25.
After reviewing the video of Grievant’s transaction with Ms. Allred, Ms. Meadows, accompanied by Grievant’s immediate supervisor, Ms. Stover, met with Grievant on October 27, 2015, to obtain Grievant’s version of the events.  Grievant stated to Ms. Meadows that October 17 was too far back to remember.  Ms. Meadows pointed out to Grievant that she can be seen folding and putting four ($1.00) dollar bills in her jacket pocket.  Grievant again stated that she could not recall the transaction due to the amount of time that had passed.  Grievant indicated that she was aware that any overpayments should be turned over to the Foreman immediately.  See R Ex 16.    

26.
At the conclusion of the interview on October 27, 2015, Ms. Meadows advised Grievant she would be placed on administrative leave without pay, pending an internal investigation.  See R Ex 16.

27.
Ms. Meadows followed up by interviewing the Foremen on duty on October 17, 2015, but neither of them could recall Grievant turning in an overpayment.  See R Ex 17.  Ms. Meadows also reviewed the Foreman’s Logs for October 17 and 18, 2015, without finding any report of excess funds being found or collected.  See R Ex 18.  Ms. Meadows also found no entry in the overage log for October 17, 2015, that would account for the missing $4.00.  See R Ex 12.  Likewise, Grievant did not report any overages on her unusual occurrences report submitted for October 17, 2015.  See R Ex 8.

28.
Gregory C. Barr is employed by Parkways as its General Manager.

29.
On October 29, 2015, Mr. Barr issued a notice terminating Grievant’s employment which, in pertinent part, stated the following:

On October 27, 2015 you met with your supervisor, Holly Meadows, and Foreman, Leigh Stover, to review the events that occurred on October 17, 2015 during your shift.  These events specifically involved a patron report that she paid a $2.00 toll with a $5.00 bill and a $1.00 bill.  The patron called the Director of Toll, Steve Maynard.  After the call, Director Maynard reviewed the video from the camera in the booth where you were working on October 17, 2015.  The indisputable evidence of the video showed clearly that the patron paid the $2.00 toll with a $5.00 bill and a $1.00 bill; therefore, overpaying the amount of the toll in the amount of $4.00.  Mr. Maynard then observed you put both bills in your cash drawer and then go back and count out 4 - $1.00 bills twice, folding them once, folding them a second time and then placing the cash in the right jacket pocket of the jacket you were wearing.  During the meeting with Holly Meadows and Leigh Stover you told them you did not remember the events of October 17, 2015 because it had been too far back.  After consulting with Mr. Maynard and me, Ms. Meadows placed you on Non-Paid Administrative Leave of Absence until a thorough review by the Parkways Authority had been completed.

This letter is to confirm that the camera did, in fact, reveal that you took 4 - $1.00 bills, folded them twice and placed them in your pocket.  Not only did you take money of the Parkways Authority that you were not entitled to but you were less than truthful when confronted about it.

As a result, Parkways has lost trust and confidence in your ability to satisfactorily perform the required duties of your job.  The integrity of the Parkways Authority and its funds must be protected from all acts that result in the loss of public money.  Therefore, it is my decision that your employment with the West Virginia Parkways is hereby terminated immediately.

* * *

R Ex 3.  


30.
At the time Mr. Barr made the decision to terminate Grievant, he was not aware that she made a complaint regarding inappropriate comments of a sexual nature, or that she had attempted to initiate a grievance.


31.
Mr. Barr decided to terminate Grievant because he no longer had trust and confidence in her ability to properly handle Parkways funds.   

32.
Steven Paul Tate, Kathryn Malashevich, and Renee Willis are employed by Parkways as Toll Collectors at Barrier B. 


33.
Frederick Elmore is retired from employment with Parkways.  He was employed as a Toll Collector before becoming a Foreman in 2001.  Mr. Elmore recalled Mr. Maynard’s 2003 memo being used as a basis for subsequent new employee training.  In Mr. Elmore’s experience, not all Foremen consistently trained their employees on this expectation.    
Discussion

Ordinarily, in disciplinary matters, such as termination of the employment relationship, the employer has the burden of establishing the charges against Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  However, when the termination involves an at-will employee, the employer is not required to meet this standard.  Day v. Div. of Protective Serv., Docket No. 2014-1010-MAPS (Aug. 19, 2014). See Carter v. Public Broadcasting, Docket No. 2013-1556-DEA (Feb. 4, 2014); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Bellinger v. W. Va. Dep’t of Public Safety, Docket No. 95-DPS-119 (Aug. 15, 1995).  

Employees of the West Virginia Parkways Authority are classified exempt, that is, their positions are not included in the classification and compensation plan adopted by the West Virginia Division of Personnel pursuant to W. Va. Code § 29-6-10.  Oakes v. Parkways Economic Dev. & Tourism Auth., Docket No. 00-PEDTA-337 (Sept. 25, 2002); Boyd v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 00-PEDTA-243 (Feb. 28, 2001).  See Simmons v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 96-PEDTA-091 (July 31, 1996); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).  Public employees in positions which are exempt from coverage under the classified service are deemed at-will employees.  Roach v. Regional Jail Auth., 198 W. Va. 694, 482 S.E.2d 679 (1996); Stelling v. W. Va. Parkways, Economic Dev. & Tourism Auth., Docket No. 01-PEDTA-507 (Mar. 21, 2002).  Grievant is employed as a classified-exempt employee and is therefore an at-will employee.  See Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 94, 479 S.E.2d 602, 604 (1996); Roach v. Regional Jail Auth., supra; Carter v. Public Broadcasting, supra; Bellinger v. W. Va. Dep’t of Public Safety, supra; Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992).

Grievant contends that Respondent altered her at-will employment status by promulgating Personnel Policy II-7 on July 1, 1995.  That policy states, in Section A1: “The previous policy of ‘at will’ employment is Canceled.”  See Cook v. Heck’s, Inc., 176 W. Va. 368, 342 S.E.2d 453 (1986).  Grievant submitted Personnel Policy II-7 as an exhibit to her post-hearing written argument.  Grievant did not seek leave to submit additional evidence after the evidentiary record was closed at the conclusion of the Level Three hearing on April 12, 2016, nor did Grievant seek to reopen the evidentiary record to submit newly-discovered evidence.

Moreover, this Grievance Board adheres to the doctrine of stare decisis
 in adjudicating grievances that come before it.  Belcher v. W. Va. Dep’t of Transp., Docket No. 94-DOH-341 (Apr. 27, 1995); Chafin v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-132 (July 24, 1992), citing Dailey v. Bechtel Corp., 157 W. Va. 1023, 207 S.E.2d 169 (1974).  This adherence is founded upon a determination that the employees and employers whose relationships are regulated by the grievance process are best guided in their actions by a system that provides for predictability, while retaining the discretion necessary to effectuate the purposes of the statutes applied.  Consistent with this approach, this Grievance Board follows legal precedents established by the Supreme Court of Appeals of West Virginia as the law of this jurisdiction.  Likewise, prior decisions of this Grievance Board are followed unless a reasoned determination is made that the prior decision was clearly in error.  Belcher, supra.  In this regard, this Grievance Board previously held that Parkways does not have the authority to convert its employees into classified employees under the State of West Virginia Civil Service System.  Stelling, supra, citing Williams v. Brown, 190 W. Va. 202, 437 S.E.2d 775 (1993).  In Stelling, it was noted that the Legislature provided authority to Parkways to employ such employees as may be necessary in its judgment, without indicating any type of legislative intent to include such employees in the classified service.  See W. Va. Code § 17-16A-6.  Based upon this precedent, Grievant remained employed in an at-will capacity at the time she was terminated. 
 
The only written personnel policy in the record, submitted by Respondent without any objection by Grievant, is Personnel Policy II-4, dated July 1, 1993.  See R Ex 4.  Grievant’s proffered post-hearing exhibit, Policy II-7, contains a provision stating: “The Parkways Authority reserves the right to dismiss any employee for improper work related conduct.  Dismissal will be in accordance with due process under the provisions of Policy II-3 and II-4.”  See Ex B to Grievant’s post-hearing brief.  Policy II-4, admitted as Respondent’s Exhibit 4 at the Level Three hearing, and referenced in Grievant’s post-hearing brief, establishes the following policy on discipline:

The West Virginia Parkways Authority endeavors to follow a Progressive Discipline policy to provide employees with notice of infractions and an opportunity to improve.  The Progressive Discipline guidelines are represented below and are to be considered merely as guidelines to be considered by Supervisors in administering discipline.  Whether to follow a specific level of discipline in a particular case remains in the Authority’s discretion.  Although the discipline often depends on an employee’s work history and the nature of the infraction, the Authority retains the discretion to discharge an employee immediately if it believes it appropriate.  

R Ex 4 (emphasis added).
General Manager Barr credibly testified that he considered the guidelines in Personnel Policy II-4 when he made the decision to terminate Grievant’s employment.  Assuming arguendo that either Personnel Policy II-4 or Personnel Policy II-7, or a combination of the two policies, effectively altered Grievant’s at-will employment status, or afforded her additional procedural protection not ordinarily applicable to public employees holding at-will employment, Grievant has not demonstrated how the Respondent deprived her of either substantive or procedural due process to which she was entitled under these rules.  Moreover, there was no credible evidence that any other Toll Collector under General Manager Barr’s supervision had ever stolen or failed to properly account for public funds collected by the Authority, and not received the same penalty as Grievant.  Accordingly, even if termination might be considered a “harsh” penalty for someone such as Grievant, whose prior work history was unblemished, termination remains an appropriate penalty when it is uniformly applied to personnel who are entrusted with public funds, and who fail to properly account for such funds in their custody and control.  See Oakes, supra; Symns v. W. Va. Dep’t of Transp., Docket No. 94-DOH-091 (July 7, 1994); Brown v. W. Va. Dep’t of Commerce, Labor & Envtl. Res., Docket No. 92-T&P-473 (Apr. 8, 1993).
This Grievance Board has previously recognized that a public employee’s at-will status may be modified through the promulgation of a Legislative Rule.  Walker v. Dep’t of Public Safety, Docket No. 98-DPS-056 (Sept. 11, 1998); Patterson v. W. Va. Dep’t of Public Safety, Docket No. 95-DPS-572 (May 28, 1996).  However, these decisions are inapposite where neither Respondent’s Policy II-4, Discipline and Discharge, nor Policy II-7, Termination of Employment, were promulgated as Legislative Rules.  Certainly, in accordance with Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977), an administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs.  However, there is no authority for a public agency to modify the statutorily established at-will status of its employees without some form of legislative approval such as was found in Patterson v. W. Va. Dep’t of Public Safety, supra.  These personnel policies and procedures do not constitute properly approved Legislative Rules.  See Chico Dairy Co. v. W. Va. Human Rights Comm’n, 181 W. Va. 238, 382 S.E.2d 75 (1989).    

An at-will public employee can be terminated for good reason, no reason, or bad reason, provided that she is not terminated for a reason that violates a substantial public policy.  Wounaris v. W. Va. State College, 214 W. Va. 241, 588 S.E.2d 406 (2003); Roach v. Regional Jail Auth., 198 W. Va. 694, 482 S.E.2d 679 (1996).  See Armstrong v. W. Va. Div. of Culture & History, 229 W. Va. 538, 729 S.E.2d 860 (2012); Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995); Harless v. First Nat’l Bank, 162 W. Va. 116, 246 S.E.2d 270 (1978).  Notwithstanding, it is well established that an at-will public employee may not be subject to a retaliatory discharge.  Wounaris, supra.  See McClung v. Marion County Comm’n, 178 W. Va. 444, 360 S.E.2d 221 (1987); Graley, supra.  Ultimately, the public employee has the burden of showing that her conduct is protected, and that such protected conduct was a substantial or motivating factor in the challenged employment decision.  See Syl. Pt. 6, Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 675 S.E.2d 907 (2009).

W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that she was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that her employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred.
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley, supra.  See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).  This Grievance Board has authority to remedy misconduct involving discrimination, harassment or favoritism, as those terms are defined in W. Va. Code § 6C-2-2.  See Syl. Pt. 1, Vest v. Bd. Of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).  This authority is broad enough to encompass Grievant’s complaint to Ms. Stover, whether it related to sexual harassment under Title VII of the Civil Rights Act of 1964, the W. Va. Human Rights Act, or harassment which is prohibited by W. Va. Code § 6C-2-2(i) & (l).  See Hudok v. Randolph County Bd. of Educ., Docket No. 99-42-092 (May 6, 1999); Rodak v. W. Va. Dep’t of Tax & Revenue, Docket No. 96-T&R-536 (June 23, 1997).  
Grievant alleges she was terminated in retaliation for complaining about an inappropriate conversation between her on-duty co-workers in her absence implying that Grievant, a married woman, was sleeping with a toll patron because she routinely paid his tolls.  After Grievant learned of the conversation upon returning to work on October 26, 2015, Grievant reported the incident to her immediate supervisor, Ms. Stover.  The following day, October 27, 2015, Ms. Meadows and Ms. Stover approached Grievant and questioned her regarding an overpayment by a toll patron ten days earlier, on October 17, 2015.  Given the close temporal proximity between Grievant’s protected conduct and her supervisors confronting her regarding missing funds, it is understandable that Grievant attributes her employer’s actions to retaliation.  See Harrington v. Aggregate Industries Northeast Region, Inc., 668 F.3d 25, 32-33 (1st Cir. 2012); Collazo v. Bristol-Myers Squibb Mfg., Inc., 617 F.3d 39, 50 (1st Cir. 2010); Calero-Cerezo v. U.S. Dep’t of Justice, 355 F.3d 6, 25-26 (1st Cir. 2004); Hodgens v. Gen. Dynamics Corp., 144 F.3d 151, 168 (1st Cir. 1998).  
Despite these compelling temporal circumstances creating an inference of retaliation, a preponderance of the credible evidence of record demonstrates that Grievant’s termination was not retaliatory.  Initially, Ms. Stover, who received Grievant’s oral complaint, failed to recognize Grievant’s concerns as a sexual harassment complaint, or a grievance of any kind.  Consequently, Ms. Stover credibly testified that she took no action as a consequence of her conversation with Grievant on October 26, and did not relay the conversation to anyone else in Parkways management.  In addition, General Manager Barr testified credibly that he had no knowledge of Grievant’s complaint, and made the decision to terminate Grievant’s employment based upon legitimate factors unrelated to any protected activity.  Further, the record shows that Ms. Allred, who had no interest in Grievant’s complaints, followed up with a phone call on October 26, 2015, in an effort to get her $4.00 back, and this inquiry, not Grievant’s effort at making a complaint, provided the impetus for Ms. Meadows’ actions in reviewing the toll booth video, and questioning Grievant about the four ($1.00) dollar bills she can be seen placing in her pocket in the video.  After Ms. Meadows identified Grievant as the Toll Collector whom Ms. Allred had overpaid, she was not able to find where Grievant had reported an overpayment or the toll proceeds had failed to balance, noting that they should have been out of balance because Grievant can be seen collecting an additional $4.00 in cash.
Certain facts relating to the charges against Grievant were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  
Grievant testified that she had received overages from toll patrons who drove off without receiving proper change “quite a few times.”  On cross examination, Grievant stated that “just about every day we have overages,” and “this is a normal, standard occurrence.”  Thus, Grievant stated in regard to the overpayment on October 17, “there is no reason for that to stand out in my mind.”  At another point in her testimony, Grievant stated that she could not recall the overpayment on October 17 because these events “happen so frequently.”  Although Grievant acknowledged that Parkways emphasizes customer service to its toll patrons, she did not recall being told to report an overpayment to her Foreman immediately upon receipt.  Grievant also testified that she did not recall being asked what she would do with an overpayment during either of the promotion interviews in which she participated as an applicant.  However, Grievant agreed that she had a duty to turn in the overpayment to a supervisor.  
In regard to the incident on October 17, Grievant explained that her Foreman would have been out of the office when she returned from providing relief for the Toll Collector on Lane 3 where she received an overage, so she would not have been able to turn the money in until the end of her shift.  Grievant indicated that she either placed it on a desk in the Foreman’s office at the end of the shift, or placed it in a basket in the counting room.  This same basket is where Toll Collectors place “no pays” wherein toll patrons agree to pay their toll at a later time.  Grievant acknowledged that she could get in “big trouble” if she turns in overpayments as part of her regular collections, because her receipts would be out of balance.

Grievant testified that “every Toll Collector out there” puts any overage money in their pocket until they can turn it in.  Grievant related a previous event where she provided change to a Foreman and forgot to replace the cash in her register upon returning to her lane.  As a result, she had a variance at the end of the shift, which she was unable to reconcile until she reached in her pocket in the parking lot as she was leaving the toll plaza, and realized that she was still carrying the cash.  On that occasion, Grievant returned to the office and completed the paperwork to turn in the missing cash.  Based upon this event, Grievant claims that she checks her pockets every day before leaving work, which leads her to conclude that she must have turned in Ms. Allred’s $4.00 overpayment on October 17, 2015.  Grievant did not explain why she failed to share this information with Ms. Stover and Ms. Meadows when she was questioned about the whereabouts of the overpayment. 
Although Grievant claimed that she received overages while collecting tolls on a frequent basis, Grievant did not describe other situations where she simply left the overpayment on a desk or in a basket in the office, without speaking to someone so another employee would know why the money was being turned in.  If, as Grievant testified, she simply left the cash on a desk or dropped it in a counting basket, that would be an unusual occurrence which someone with a duty to account for public funds should be able to recall.  Thus, Grievant’s inability to recall what she did with the $4 overage after she placed the bills in her coat pocket inside the toll booth, when she was questioned by her supervisors ten days earlier, is not credible.  It is also problematic that Respondent’s records indicate that Grievant turned in overages on only four occasions during the ten months she worked in 2015.  See R Ex 12.  These records directly contradict Grievant’s testimony that such overages occur almost every day, and involve such routine events that it is unreasonable to expect her to recall what she did with a particular overage ten days later. 
One of the Toll Collectors called as a witness by Grievant, Kathryn Malashevich, testified that she was aware of the requirement to contact a supervisor whenever she received an overage.  Ms. Malashevich also recalled when she encountered an overage during the first few months of her employment, and was explicitly instructed to contact her supervisor immediately, and to place the overage funds in an envelope in the toll booth, before taking the funds to her supervisor during the next available break or shift change.  
Another of Grievant’s witnesses, Steven Tate, testified that during his five years as a Toll Collector he had been trained to place any overages in a small envelope, record as much information about the toll patron who overpaid as he could, and to notify the supervisor immediately using the intercom system in the toll booth.  In addition, Renee Willis, another Toll Collector who testified for Grievant, usually places any overages in an envelope, and takes it to her supervisor at the next opportunity, such as a break or shift change.     

Parkways established that Grievant had an obligation to properly account for any excess toll proceeds which she might happen to collect.  There was marked disagreement over whether the procedures for reporting overpayments were clearly communicated to all Toll Collectors during their training, although even some of Grievant’s witnesses appeared to understand the requirement to report an overpayment to a Foreman immediately, and to keep the funds separate from regular toll collections until they can be turned in to their supervisor.  
In this particular instance, Grievant failed to account for the four ($1.00) one dollar bills she folded and placed in her pocket, and Grievant’s inability to recall what she did with the money, was not credible.  Even if Grievant’s failure to properly turn in these funds was the result of an oversight or simple neglect, her failure to account establishes a proper circumstance where Parkways’ management has lost faith and trust in her ability to carry out her fiduciary duties as a Toll Collector handling public funds.  Further, there was no credible evidence that any similarly situated Toll Collector who engaged in comparable conduct has been retained by the current General Manager for Parkways.  Therefore, Grievant failed to establish that she was wrongfully terminated from her at-will employment by Parkways in retaliation for engaging in protected conduct.   

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Classified exempt employees are not covered by the civil service system, and therefore serve in an at-will employment status.  Carter v. Public Broadcasting, Docket No. 2013-1556-DEA (Feb. 4, 2014); Bellinger v. W. Va. Dep’t of Public Safety, Docket No. 95-DPS-119 (Aug. 15, 1995).  See Roach v. Regional Jail Auth., 198 W. Va. 694, 699, 482 S.E.2d 679, 684 (1996); Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992).  See also W. Va. Code § 29-6-2(g) (2012).  


2.
An at-will employee is subject to dismissal for any reason which does not contravene some substantial public policy.  Bellinger v. W. Va. Dep’t of Public Safety, supra; Dufficy v. Div. of Military Affairs, Docket No. 93-DPS-370 (June 16, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).  See Harless v. First Nat’l Bank, 162 W. Va. 116, 246 S.E.2d 270 (1978).

3.
Parkways does not have authority to convert its employees into classified employees under the West Virginia Civil Service System.  Stelling v. W. Va. Parkways, Economic Dev. & Tourism Auth., Docket No. 01-PEDTA-507 (Mar. 21, 2002).  See Williams v. Brown, 190 W. Va. 202, 437 S.E.2d 775 (1993).  Parkways employees remain classified-exempt, but are offered some protections upon their discharge from employment.  Stelling v. W. Va. Parkways, Economic Dev. & Tourism Auth., supra.


4.
Ordinarily, in a grievance involving a disciplinary action the employer bears the burden of proving the charges against the grievant by a preponderance of the evidence.  However, in regard to the termination of a classified exempt, at-will employee, the agency need not meet that standard.  See Carter v. Public Broadcasting, supra; Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Bellinger v. W. Va. Dep’t of Public Safety, supra.  Rather, an at-will public employee can be terminated for good reason, no reason, or bad reason, provided that she is not terminated for a reason that violates a substantial public policy.  Roach v. Regional Jail Auth., supra.  See Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995). 

5.
The terminated public employee has the burden of showing that her conduct is protected, and that such protected conduct was a substantial or motivating factor in the challenged employment decision.  See Syl. Pt. 6, Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 675 S.E.2d 907 (2009).

6.
W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that she was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that her employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred.
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways, Economic Dev. & Tourism Auth., supra.  See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).

7.
An employer may rebut a Grievant’s prima facie case by demonstrating that a legitimate, non-retaliatory reason was the controlling motivation in the termination decision.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, supra.

8.
Grievant failed to establish a prima facie case of retaliation because there was no credible evidence that the administrator who took this adverse personnel action had any knowledge of Grievant’s protected activity.  Ultimately, Grievant failed to establish by a preponderance of the evidence that her action in making a verbal complaint of sexual harassment to her immediate supervisor was a factor in the decision to terminate her employment.  Therefore, as a classified exempt, at-will employee, Grievant was subject to termination without cause, and Parkways is not required to establish a proper cause for her termination. 


9.
Parkways complied with Personnel Policy II-4 in terminating Grievant’s employment as a Toll Collector.  


Accordingly, this grievance is DENIED.

Any party or the Division of Personnel may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
June 15, 2016



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� At the Level Three hearing, Respondent moved, without objection, to amend the style of this matter to reflect the current statutory title of the Respondent which is the “West Virginia Parkways Authority.”


� Literally, “to stand by things decided.”  This is the doctrine that when a court has laid down a principle of law as applicable to a certain state of facts, it will adhere to that principle and apply it in all future cases, where the facts are substantially the same.  Black’s Law Dictionary 1577 (Rev. 4th Ed. 1968).  See W. Va. Dep’t of Admin. v. W. Va. Dep’t of Health & Human Res., 192 W. Va. 202, 205, 451 S.E.2d 768, 771 (1994). 
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