THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

FRANCES E. LESTER,



Grievant,

v.







     Docket No. 2015-1078-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

OFFICE OF THE INSPECTOR GENERAL,



Respondent.

DISMISSAL ORDER


Grievant, Frances E. Lester, is employed by Respondent, Department of Health and Human Resources, (“DHHR”) in the Office of the Inspector General (“OIG”) as an Investigator 2 for the Medicare Fraud Unit.  Ms. Lester filed a level one grievance form dated March 25, 2015, alleging that her job duties were significantly altered on March 20, 2015, because her former husband was a convicted felon and allegedly the “Charleston Sniper” even though Grievant was divorced from him the year prior to the shootings. Grievant alleges that her reassignment constitutes corruption of blood, a breach of privacy, and discrimination. As relief, Ms. Lester seeks reinstatement to her former duties and all reference to this reassignment to be stricken from her records.


William B. Hicks, Assistant Attorney General, filed a Motion to Dismiss dated April 14, 2015, alleging generally that this grievance should be dismissed because it fails to state a claim for which relief can be granted. Counsel for Grievant, Michael T. Clifford, Esq., filed a Response to Motion to Dismiss dated April 20, 2015, arguing that Respondent had violated Grievant’s right to privacy causing her embarrassment and humiliation and opposing dismissal of this action. An Order was entered denying the grievance dated June 4, 2015, holding that inter alia that no relief was available to Grievant.


Grievant made a timely appeal to level two and a mediation session was held on September 25, 2015, and an Order was entered on October 7, 2015.  Grievant appealed to level three on October 13, 2015. 


After motions to continue were granted for good cause shown, a level three hearing was convened at the Charleston office of the West Virginia Public Employees Grievance Board on August 4, 2016. Grievant Lester appeared personally and was again represented by Michael T. Clifford, Esquire.  Respondent was represented by Steven R. Compton, Senior Assistant Attorney General.  At the beginning of the hearing the parties presented two joint exhibits which were admitted into the record. The parties also provided for consideration their previous Motion to Dismiss and Grievant’s Response.
   Respondent renewed its Motion to Dismiss arguing that Grievant had received the remedy she sought in the grievance rendering this matter moot and that any other relief sought by Grievant was wholly unavailable. Grievant responded that his arguments against the motion were fully set out in the prior Response which was part of the record.

The undersigned initially decided to hold any ruling on the motion until evidence was presented on the merits.  Thereafter both parties waived an opening statement and Grievant testified and was cross examined.  After hearing Grievant’s testimony the undersigned informed the parties that the matter would be dismissed.

Synopsis


Subsequent to the filing of this grievance, Grievant has received all of the remedy she requested on her grievance forms. Additionally, there is no further remedy which is available to Grievant through the grievance procedure based upon the allegation set out in those forms.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Frances E. Lester, is employed by Respondent, Department of Health and Human Resources, (“DHHR”) in the Office of the Inspector General (“OIG”) as an Investigator 2 for the Medicare Fraud Unit.


2.
Grievant was promoted from Data Analyst with the Fraud Unit to an Investigator 2 to help with Global investigations which involve many participants at more than one location.  She was also assigned local cases involving individuals to investigate. In the local cases, Grievant took statements from witnesses and would be required to testify from time to time.

3.
 In early February 2014, Grievant participated in a regularly held intelligence meeting with officials from various agencies from federal, state and local government. Participants in these meetings are invited by the representative from the Department of Justice and the DHHR has no control over the invitations.


4.
Following the meeting, emails were exchanged concerning Grievant’s future participation in the meetings because she had once been married to the person who was a convicted felon accused of being the “Charleston Sniper.” Grievant had been separated from her ex-husband since 1999 and had been divorced from him for roughly a year before the sniper incidents took place.

5.
At a meeting with her supervisors Rita Richard and Trina Crowder on March 20, 2014, Grievant was informed that there were concerns raised about her participation in investigations. Her duties were altered prohibiting her from conducting any field investigations on local cases, including conducting witness and suspect interviews and meetings with prosecuting attorneys.  Her duties were limited mostly to the work she performed on global cases in investigations. 

6.
Ms. Lester filed a grievance contesting the alteration of her duties. As relief she seeks reinstatement to her former duties and all reference to this reassignment to be stricken from her records.


7.
All of the duties previously performed by Grievant have been restored.
 She now performs local investigations and conducts witness and suspect interviews. She has not returned to the intelligence meetings. However, those meetings are not required of her job and Respondent has no control of the invitations to the meetings. When asked what additional remedy she would like to be ordered if she prevailed in this grievance, Ms. Lester testified that she would like to be treated normally and receive an apology.

8.
There is no reference to the reassignment in Grievant’s personnel file nor any other file except those related to this grievance.

Discussion


“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). 

“When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).” Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

Additionally, The Grievance Board’s administrative rules state:

Failure to State a Claim -- A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.
W. Va. Code St. R. § 156-1-6.11   (July 7, 2008).


It is undisputed that all of the duties removed from Grievant have now been restored and there are no references to the removal of these duties in any files related to Grievant.  Accordingly, Grievant has received all the remedies that she specifically sought in her grievance statement.  There is no evidence that she is now being treated any differently than any other employee in her classification. Indeed, her supervisors indicate that she is a good employee that is respected by her supervisors and peers.  


The only additional remedy the Grievant stated at the hearing was an apology. It has been decided numerous times that an apology is not a remedy that is available at level three of the grievance procedure.  Lawrence v. Bluefield State Coll., Docket No. 2008-0666-BSC (June 19, 2008); Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990). Consequently, that remedy is not available to Grievant either.


Because Grievant has received all of the remedy she is sought in the grievance procedure, this matter is now moot and any decision that would be issued would be advisory only. Moot questions are addressed by the Grievance Board and “The Board will, under no circumstances, issue an advisory opinion.” W. Va. Code St. R. § 156-1-6.21   (July 7, 2008). There is simply no further remedy available to Grievant through the grievance procedure. Accordingly, the Grievance must be DISMISSED.

Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). 


2.
The Grievance Board will not issue advisory opinions. W. Va. Code St. R. § 156-1-6.21   (July 7, 2008), Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). 

3.
The Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).” Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

4.
 SEQ CHAPTER \h \r 1An apology is not a remedy that is available at level three of the grievance procedure.  Lawrence v. Bluefield State Coll., Docket No. 2008-0666-BSC (June 19, 2008); Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990).

5.
Because Grievant has received all of the remedy that she requested and there is no other remedy available through the grievance procedure, this matter is moot.


Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: August 11, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� The decision was styled as a Dismissal Order.


� These documents were not forwarded to the Grievance Board as part of the level one record but were admitted at level three by agreement of the parties. Additionally, a large exhibit was attached to Respondent’s Motion to Dismiss which was purported to be a copy of Grievant’s personnel file.  The undersigned informed the parties that the exhibit contained personally identifying and confidential information which would have to be redacted.  The parties asked that the exhibit be removed and not made a part of the record. That request was granted and all copies of the exhibit were destroyed.


� Level three testimony of Grievant. When asked what additional remedy she would like to be ordered if she prevailed in this grievance, Ms. Lester testified that she would like to be treated normally and receive an apology.
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