WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
SHANE BLANKENSHIP,
Grievant,

v.






Docket No. 2016-0772-McDED
McDOWELL COUNTY BOARD OF EDUCATION
Respondent.

D E C I S I O N
Shane Blankenship, Grievant, filed this grievance against his employer the McDowell County Board of Education ("MCBE" or “Board”), Respondent, protesting the severity of a sanction levied for non-disputed conduct.  The original grievance was filed on November 1, 2015, the grievance statement provides: 
Respondent suspended without pay and terminated Grievant. Grievant asserts that his termination and suspension were: (a) too harsh a penalty; (b) arbitrary and capricious; and (c) without evaluation and opportunity to improve. Grievant asserts a violation of W. Va. Code 18A-2-12a & 18A-2-6.

As relief, the grievant seeks:
(a) reinstatement of his contract of employment; (b) compensation for all lost wages with interest; (c) restoration of all lost benefits, both pecuniary and nonpecuniary; (d) removal of all references to the termination and suspension of Grievant from all files maintained by Respondent or its agents.
McDowell County Schools Superintendent, Nelson Spencer, informed Grievant by letter dated October 15, 2015, that Grievant was suspended without pay and advised Grievant that he would recommend the termination of Grievant’s contract as a bus operator for McDowell County Schools.  Grievant requested a hearing before the McDowell County Board of Education.  Respondent conducted a hearing regarding Grievant on October 26, 2015.  The Board approved Grievant’s 10-day suspension and voted to terminate Grievant’s contract of employment for actions and/or conduct relating to or in association with event(s) transpiring on October 6, 2015, involving the transportation and unloading of a special needs student.
As authorized by W. Va. Code ( 6C-2-4(a)(4), Grievant appealed directly to level three of the grievance procedure on November 1, 2015.  A level three hearing was duly scheduled to be held before the undersigned Administrative Law Judge at the Grievance Board(s Beckley facility.  Grievant is represented by John E. Roush, Esq. West Virginia School Service Personnel Association.  Respondent is represented by its legal counsel Howard E. Seufer, Jr. of Bowles Rice LLP.  Prior to the scheduled May 3, 2016 hearing, the parties requested that the case be submitted for a decision based on the record of the pre-disciplinary hearing conducted by the McDowell County Board of Education, two supplemental items of evidence, and the parties’ proposed findings of fact and conclusions of law.  The undersigned Administrative Law Judge dispensed with a level three evidentiary hearing and granted the parties request.  The first of the two supplemental items of evidence is a recording made from inside the Grievant’s bus on the morning of October 6, 2015.
 The second of the supplemental items of evidence consists of all the regular performance evaluations that Grievant received as a Board employee. 

An extension of the assigned date for the submission of the parties' proposed findings of fact and conclusions of law was granted.  Both parties submitted Proposed Findings of Fact and Conclusions of Law documents, and this matter became mature for decision on or about June 13, 2016, on receipt of the last of these proposals.


Synopsis
Grievant was suspended and terminated from his employment as a bus operator for his failure to adequately perform his duties, resulting in a disabled child being unattended and neglected.  Grievant maintains the penalty levied is too severe.  Grievant does not dispute the facts of the event, but contends he is entitled to another chance and an opportunity to improve.  Amidst his argument for mitigation Grievant maintains the misconduct complained of requires utilization of the evaluation and plan of improvement process prior to termination.  Respondent maintains Grievant’s irresponsible conduct was an inexcusable failure to perform work-related responsibility and it is within its discretion to terminate Grievant’s employment without an improvement plan or another opportunity to demonstrate he will follow recognized and established rules of employee conduct.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.  

Findings of Fact
1. Grievant was employed by Respondent as a regularly employed bus operator.

2. Grievant’s performance evaluations with Respondent have been acceptable.  Grievant was never placed on a plan of improvement with Respondent.
3. On October 6, 2015, Grievant, who was beginning his fourth year of regular employment by the Board, made his usual morning run transporting 11 children with disabilities to Welch Elementary School in a small special education bus. Upon arriving at the school, he exited and stood outside the bus while an aide unharnessed the children and brought them to the steps where Grievant helped them off the bus. Transcript of the October 26, 2015, Pre-Disciplinary Hearing, see pgs. 31, 38-39, 40, 43.
4. A student who should have gotten off the bus at Welch Elementary School, failed to do so.  Neither Grievant nor the transportation monitor aide on the bus noticed the failure of the student to depart the bus.
5. Upon reentering the bus and before driving away, Grievant did not walk the distance from the front to the back of the bus (five rows of seats) to check for any children who may not have gotten off at Welch Elementary.
 
6. Grievant dropped the transportation monitor aide off at Mount View High School, where she serves as a classroom aide between the morning and afternoon bus runs.

7. Prior to reaching Elkhorn Towers, where Grievant usually parked his bus at the end of his morning run, Grievant received a call from his transportation supervisor, Adam Grygiel.  Mr. Grygiel asked if a student had remained on Grievant’s bus.  Grievant indicated that he did not think so, but would check.  When Grievant checked the bus, he discovered the student.

8. One four-year old handicapped preschool child remained harnessed in place three rows behind Grievant’s seat. The child was so small that he was not visible in Grievant’s rear view mirror.  From the time the bus left Welch Elementary, the boy was invisible to the bus operator, unattended and unsupervised.  See October 26, 2015, Pre-Disciplinary Hearing Transcript pgs. 35, 38-39, 43-44; Level Three supplemental bus video.
9. Staff at Welch Elementary became concerned when the four-year old preschooler did not show up in his classroom.  The school’s principal contacted the Board’s Transportation Director, Mr. Grygiel, who, in turn, radioed Grievant, asking if the child was still on the bus.
10. Grievant drove the student back to Welch Elementary School.

11. Grievant asserted that had he not received the call from Mr. Grygiel, Grievant would have discovered the presence of the child a few minutes later when he parked the bus and checked it before departing.  Grievant makes it a practice to walk through his bus before leaving the bus at the end of his morning and afternoon run as it is necessary to disarm the child minder alarm.

12. Prior to October 6, 2015, Grievant had performance incidents including the following:

12. Grievant received a reprimand for passing another school bus and not coming to a complete halt at a railroad crossing on or about September 9, 2015.
12. Grievant received a one-day suspension on August 21, 2015 for being absent from work after exhausting all of his personal/sick leave.
12. On June 16, 2015, Grievant directed some ill-advised language toward a fellow employee.  He received a written reprimand for this incident.
12. On October 10, 2012 Grievant overslept and did not report to work on time.
13. Grievant was specifically encouraged to review State Board of Education Policy 4336, pursuant to a September 9, 2015 written letter provided to Grievant subsequent to an informal conference held on September 8, 2015. 
14. On October 6, 2015, Grievant failed to adequately perform his duty, resulting in a disabled child being unattended and neglected on the bus.  This was not the first instance of Grievant violating policy and/or West Virginia Employee Code of Conduct.  The Superintendent suspended Grievant’s contract for 10 days without pay, and recommended that the Board terminate Grievant’s contract of employment.  
15. At his informal conference with the Superintendent on October 10, 2015, Grievant did not take issue with the facts of the incident. 

16. West Virginia School Bus Transportation Policy and Procedures Manual 126 CSR 92, provides that a bus operator, when unloading at a school, should “[w]alk through the bus and check for hiding/sleeping students.”  WVDOE Policy No. 4336, §11.5.1.b.7, Pre-Disciplinary Hearing Exhibit 2  
17. Grievant requested and received, on October 26, 2015, a pre-disciplinary hearing by the School Board.  Before retiring to discuss the case at the end of the hearing, three Board members questioned Grievant and his counsel, expressing their concern.  Returning from executive session, the Board voted unanimously to uphold Grievant’s suspension and terminate his contract.  See October 26, 2015, Pre-Disciplinary Hearing Transcript, pgs. 37-48, 51-52, 54-55.
Discussion
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va.500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).  

The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  The causes listed in the statute are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a nolo contendere to a felony charge.
In this case there is no dispute regarding the authority of Respondent to discipline the employee’s misconduct, nor the facts, what is being challenged is the severity of the punishment.  The parties agreed to submit the grievance on the record created below supplemented by video from Grievant’s bus dated October 6, 2015, and Grievant’s performance evaluations for his employment with Respondent.  Grievant maintains the misconduct complained of requires utilization of the evaluation and plan of improvement process prior to termination.  Respondent is of the position that Grievant’s conduct was indeed an inexcusable failure to perform work-related responsibility.  Respondent maintains that Grievant is not entitled to an improvement plan or another opportunity to show whether he will follow rules that are designed to ensure the safety of school children entrusted into his care.
Insubordination has been defined as the "willful failure or refusal to obey reasonable orders of a superior entitled to give such order."  Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93‑BOD‑309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26‑89‑004 (May 1, 1989).  In order to establish insubordination, the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be wilful; and (c) the order (or rule or regulation) must be reasonable and valid.  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Santer v. Kanawha County Bd. of Educ., Docket No. 03‑20‑092 (June 30, 2003); Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93‑BOD‑309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26‑89‑004 (May 1, 1989).  Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions. See Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  Moreover, insubordination may involve “more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988).
 SEQ CHAPTER \h \r 1“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.
  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ., Docket No. 2008-1395-MarED (Oct. 30, 2008).
Grievant contends that his actions of October 6, 2015 fall under the rubric of unsatisfactory performance and do not constitute willful neglect of duty.  Grievant failed to walk through his bus prior to departing from Welch Elementary School as is required by identified regulation.
  Grievant offers that his shortcoming was predicated on the reasonable, if erroneous belief, that his transportation monitor aide would surely have noticed any child remaining on the bus.  Grievant acknowledges his action constituted a violation of the regulation and perhaps constituted negligence, but maintains the conduct did not amount to an intentional, willful and wanton failure to perform a responsibility.  Grievant asserts his actions constituted unsatisfactory performance rather than willful neglect of duty.  Grievant thus contends his actions are correctable conduct and rightfully needs to be addressed by a plan of improvement, not termination.
 Grievant’s assertion is thought provoking. 
The practical application of Grievant’s contention is herein given consideration. 
The West Virginia Supreme Court of Appeals has held that “where the underlying complaints regarding a teacher‟s
 conduct relate to his or her performance . . . the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable.” Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002). The provisions of Policy 5300 referred to by the Court have since been codified in WEST VIRGINIA CODE § 18A-2-12a.  Concerning what constitutes “correctable” conduct, the Court noted in Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732 (W. Va. 1980) that “it is not the label given to conduct which determines whether § 5300(6)(a) procedures must be followed but whether the conduct complained of involves professional incompetency and whether it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” Id.
“[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No.2008-1570-CabED (Oct. 31, 2008). 
Grievant was aware of the duty, he was aware of his responsibility, he choose not to complete the task. 

Further, as recognized by the West Virginia Supreme Court of Appeals in Conner v. Barbour County Board of Education, 200 W. Va. 405, 410, 489 S.E.2d 787, 792 (1997)(per curiam), the instant Respondent highlights that [w]here a school employee’s insubordinate and willfully negligent acts directly compromise the safety of school children he has been entrusted to transport, such actions are not correctable within the meaning of the State Board policy that entitles an employee to an improvement plan before [his] contract of employment is suspended or terminated, (emphasis added) citing Kinder v. Kanawha County Bd. of Educ., Docket No. 2015-0421-KanED (August 31, 2015); also see Mason County Bd. of Educ. v. State Superintendent of Schools, 165 W. Va. 732, 274 S.E.2d 435 (1980).

Grievant’s suggestion that it was also the aide’s responsibility, after the last student left the bus, to walk through the bus looking for a missed child, is debatable.
 State Board of Education Policy 4336, “West Virginia School Bus Transportation Policy and Procedures Manual,” 126 CSR 92, clearly charges the bus operator, not the aide, with walking through the bus and check for hiding/sleeping students when unloading at a school.  Grievant did not cite a single statute or regulation that relieves the bus operator of that responsibility or transfer the duty to the bus aide from the bus operator.  Fortunately, no harm is known to have come to the child during the period of almost 30 minutes that Grievant was oblivious to the fact that the child was still on his bus, harnessed in place.  There are valid and good reasons why part 11.5.1.b.7 of State Board of Education Policy 4336, “West Virginia School Bus Transportation Policy and Procedures Manual,” 126 CSR 92, provides that a bus operator, when unloading at a school, should walk through the bus and check for students.  Avoidance of a situation such as the instant matter is such a concern.  Grievant’s conduct or failure to perform a recognized duty compromised the safety of a disabled four-year-old child entrusted to Grievant’s care. 
It is not established that Grievant is entitled to an improvement plan or another opportunity to show whether he will follow rules that are designed to ensure the safety of school children on their way to and from school.  Respondent is not obligated to conclude Grievant behavior is correctable and should have been addressed through an improvement plan.  See Kanawha County Circuit Court ruling Ritchie County Board of Education v. Lancaster, Civil Action No. 14-AA-101 (May 12, 2015) which reversed Lancaster v. Ritchie County Bd. of Educ., Docket No. 2014-0868-RitED (Sept. 19, 2014).
In order to establish insubordination, a county board must demonstrate a policy or directive applied to the employee, was in existence at the time of the violation and that the employee’s failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Domingues v. Fayette County Bd. of Educ., Docket No. 04-10-341 (Jan. 28, 2005).  There is no question that Part 11.5.1.b.7 of State Board of Education Policy 4336, “West Virginia School Bus Transportation Policy and Procedures Manual,” applied to Grievant and was in existence at the time of the violation.
Grievant also argued that the punishment imposed was clearly excessive.  (The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was (clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.(  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).(  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record
 and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee(s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer(s assessment of the seriousness of the employee(s conduct and the prospects for rehabilitation."  Overbee v. Dep(t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  
In the circumstances of this matter, the undersigned was tempted to side with Grievant.  A mistake was made, Grievant desperately needed to acknowledge his error in judgment and deed, express true regret for an isolated shortcoming never to be repeated.  However, when a grievant is seeking mitigation of the discipline imposed for misconduct, the grievant’s past indiscretions are also relevant to the determination.  Grievant was employed with Respondent for less than four years as a regular bus operator.  There were no less than four disciplinary events/actions contained in Grievant’s employment history during this period of employment.  Grievant had received both written reprimands and suspension.  Different offences of diverse severity but notable, nonetheless.
 Respondent for one reason or another, does not see fit to overlook Grievant’s transgression(s).
  It cannot be found that Respondent is without reason for its actions.  Where a school employee’s insubordinate and willfully negligent act directly compromises the safety of school children he has been entrusted to transport, such actions are significant.  Respondent demonstrated that Grievant engaged in the conduct with which he was charged, and that the conduct constituted willful neglect of duty.
Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion. (Cite omitted.)  A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996).  Sufficient mitigating factors are not found in the circumstances of this case to warrant overriding the action of the instant Respondent School Board.
“Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute his judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).
3. West Virginia Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”
4. Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions. See Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  Moreover, insubordination may involve “more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988).

5. In order to establish insubordination, a county board must demonstrate a policy or directive applied to the employee, was in existence at the time of the violation and that the employee’s failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Domingues v. Fayette County Bd. of Educ., Docket No. 04-10-341 (Jan. 28, 2005).
6. (Willful neglect of duty may be defined as an employee(s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant(s neglect of duty was more than simple negligence.(  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty (is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95‑06‑325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95‑29‑151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93‑21‑427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96‑17‑219 (Dec. 31, 1996).(  Geho v. Marshall County Bd. of Educ., Docket No. 2008-1395-MarED (Oct. 30, 2008)(footnote omitted).

7. Further, “[t]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them. When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).

8. Respondent demonstrated that Grievant willfully neglected his duty.

9. Grievant failed to adequately perform his duty, resulting in a disabled child being unattended and neglected on his bus. 
10.  SEQ CHAPTER \h \r 1“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).
11. In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in 

light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).
12. In the circumstances of this matter Grievant did not demonstrate that the penalty imposed was clearly excessive.
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  August 15, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge
� Accompanied by an Affidavit of Authenticity, the recording shows views of the interior of the bus as Grievant, having unloaded the other students at Welch Elementary School, drives an aide to her job at Mt. View High School, heads toward his morning parking place, is contacted by radio about the missing student, only then discovers the student on his bus, and returns to Welch Elementary School.


� See State Board of Education Policy 4336, “West Virginia School Bus Transportation Policy and Procedures Manual,” §11.5.1.b.7


� The child minder alarm is a feature in every school bus. The alarm must be deactivated manually by the bus driver at the conclusion of run. To deactivate the alarm, the bus driver must walk to the rear of the bus and either flip a switch or push a button depending on the type of alarm in the particular bus. If a bus driver does not deactivate the alarm a horn will sound continuously, much like a car alarm system, until the system is turned off. These devices were placed in every school bus to help insure no child will be left on a bus. 





� Evident by Exhibits 4-7 of October 26, 2015, Pre-Disciplinary Hearing.  


� “It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board's evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).


� WVDOE Policy No. 4336, §11.5.1.b.7, Exhibit 2 of October 26, 2015, Pre-Disciplinary Hearing. 


� Grievant relies upon statutory language and applicable case law, an employee may not be terminated for unsatisfactory performance if the conduct is correctable unless the employee has had the problem called to his attention by the evaluation process and had an opportunity to improve.  See West Virginia Code § 18A-2-12a; Correctable conduct within the meaning of West Virginia Board of Education Policy 5300; also see Mason County Board of Education v. State Superintendent of Schools, 274 S.E.2d 435 (W. Va. 1980). 


� Although the Court’s discussion in Maxey referred to a teacher, the statutes in the case apply with equal force to all public school employees. See W. Va. Code §§ 18A-2-8 and 18A-2-12a.


� Grievant acknowledges tempered culpability, while stressing that the bus aide was also complicit.  “I understand that I should have walked to the back of the bus and checked it,” Grievant testified at his pre-disciplinary hearing. “I mean, I think my thing is I’ve got too much faith in my aide, that she would have done it when she was getting the last kid off the bus and, I mean, I accept partial responsibility for this.” Grievant testimony October 26, 2015, Pre-Disciplinary Hearing.


� Grievant(s counsel makes note that the dismissal letter did not reference specific incidents of past misconduct.  At the pre-disciplinary hearing, Grievant objected to the Board taking into account his prior misconduct, arguing that because the prior bad acts “were not included on the charging document,” thus, the Board should not take them into account.  It is quite clear that when a Grievant is seeking mitigation, the Grievant(s past indiscretions are relevant to the determination.


� In September of 2015, when confronted by the Director of Transportation, Grievant admitted passing another vehicle on a two lane highway in his school bus, which the Director reminded Grievant is a dangerous practice.  Further, it is of record that in September of 2015, a video recording showed Grievant breaching the procedures specified in State Board Policy 4336 (section 11.7) for safely driving through a railroad crossing.  On June 16, 2015, Grievant directed some ill-advised language toward (threatened) a fellow employee. 


� Grievant’s counsel specifically requested that the School Board provide Grievant an opportunity to improve before termination at the October 26, 2015, pre-disciplinary hearing. The School Board was aware of options but choose to terminate Grievant’s employment.  The Board voted unanimously to uphold Grievant’s suspension and terminate his contract. 





