THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

VINSON WORKMAN,


Grievant,

v.






Docket No. 2015-0873-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

MILDRED MITCHELL-BATEMAN HOSPITAL,


Respondent.
DISMISSAL ORDER


Grievant filed a level one grievance dated February 11, 2015, stating as follows: “Grievant is being denied 3% retentive rate.”  As relief sought, “Grievant to be made whole in every way, including back pay with interest.”  

The grievance was dismissed at level one for lack of jurisdiction by order dated February 27, 2015.  Grievant appealed to level two on or about March 4, 2015.  A level two mediation was conducted on October 30, 2015.  Grievant appealed to level three on November 12, 2015.  Respondent filed Department’s Motion to Dismiss Grievance on December 11, 2015.  On January 14, 2016, Grievant filed his response to Respondent’s Motion to Dismiss.  On January 29, 2016, Respondent filed Department’s Reply in Support of Motion to Dismiss.  Grievant filed a response to the Respondent’s Reply on February 4, 2016, at which time this matter became mature for decision. Grievant appears by representative, Edgar E. Thomas.  Respondent appears by counsel, Michael E. Bevers, Esq., Assistant Attorney General.  
Synopsis 


 Grievant is employed by Respondent as a Health Service Assistant at Mildred Mitchell-Bateman Hospital.  Grievant asserts he was improperly denied a 3% retentive rate of pay, citing State Board of Personnel Proposals 2668 and 2668A.  Respondent denies Grievant’s claims and asserts that the Grievance Board lacks jurisdiction to hear this matter pursuant to West Virginia Code § 5-5-4A, and as Grievant is seeking to enforce a circuit court order.  Grievant is seeking a pay increase granted by Order of the Circuit Court of Kanawha County, West Virginia.  The Grievance Board lacks jurisdiction to enforce a Circuit Court order, or to compel compliance therewith.  Further, West Virginia Code § 5-5-4a specifically exempts pay increases granted pursuant thereto from the grievance process.  Therefore, Respondent’s Motion to Dismiss should be granted, and this grievance, DISMISSED.  
The following Findings of Fact are made based on the documentation submitted by the parties.
Findings of Fact

1.
Grievant is employed by Respondent at Mildred Mitchell-Bateman Hospital as a Health Service Assistant.  

2.
Respondent agreed to provide pay increases for direct patient care workers at Mildred Mitchell-Bateman Hospital and William R. Sharpe, Jr. Hospital (“Bateman and Sharpe”) in a mediated settlement in a Kanawha County Circuit Court case, E.H., et al., v. Matin, et al., Civil Action No. 81-MISC-585, a thirty-year litigation which is commonly referred to as “the Hartley case.”  This agreement was memorialized by agreed order of Judge Louis H. "Duke" Bloom dated July 2, 2009.


3.
West Virginia Code § 5-5-4a was enacted in 2009 and directed that Respondent and the Division of Personnel jointly develop pay rates and employment requirements to support the recruitment and retention of direct-care employees at Bateman and Sharpe.  The statute specifically exempted these actions from the grievance procedure.  

4.
By 2012, Respondent had only partially complied with the 2009 order, so, by order entered December 11, 2012, Judge Bloom ordered Respondent to increase the compensation for existing direct care positions at Bateman and Sharpe by no later than January 1, 2013.  

5.
Respondent again failed to comply with the Circuit Court’s orders, and by order dated June 3, 2014, Judge Bloom ordered Respondent to develop a plan that included requests to the Division of Personnel for increased base salaries and retention incentives.  

6.
Respondent presented its proposed plan to Judge Bloom in a hearing on August 1, 2014.   Judge Bloom accepted Respondent’s plan and, by order entered August 13, 2014, found that Respondent had purged itself of contempt so long as Respondent executed the proposed plan.  


7.
Respondent’s plan, State Personnel Board Proposal 2668, was approved by the State Personnel Board on October 10, 2014.
  The plan was detailed to the State Personnel Board in a letter to the Board dated October 10, 2014.  The letter states in the first paragraph that the proposal was being submitted pursuant to “an order issued by Kanawha County Circuit Court Judge Bloom on August 1, 2014,” 
 and refers to the proposal as being “court ordered.”
   
Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 159-1-6.2 (2008).  The issue before the undersigned is Respondent’s Motion to Dismiss for lack of jurisdiction.  “Nonappealable dismissal orders may be based on grievances dismissed for the following: settlement; withdrawal; and, in accordance with Rule 6.15, a party's failure to pursue.”  W. Va. Code St. R. § 159-1-6.19.2.  “Appealable dismissal orders may be issued in grievances dismissed for all other reasons, including, but not limited to, failure to state a claim or a party's failure to abide by an appropriate order of an administrative law judge. . . .”  W. Va. Code St. R. § 159-1-6.19.3.

“An administrative law judge may, in the judge's discretion, hold a hearing on a motion if it is determined that a hearing is necessary to the development of a full and complete record on which a proper decision can be made. . . .”  W. Va. Code St. R. § 159-1-6.6.1.  While there is some factual information in this grievance, that information is contained in the orders of the Circuit Court, which are public record, and has been further the subject of factual findings by the West Virginia Supreme Court of Appeals.
  Whether the Grievance Board has jurisdiction to hear this matter is a question of law, not disputed fact, and a hearing to develop a record is not necessary for that determination.        

 SEQ CHAPTER \h \r 1"Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3.  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
“Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)). The Grievance Board’s jurisdiction is limited to hearing grievances, defined as “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .” W. Va. Code § 6C-2-2(i)(1). 
Respondent argues that the Grievance Board lacks jurisdiction to hear this matter as it seeks to enforce a circuit court order, and as the pay increase sought is exempted from the grievance procedure by West Virginia Code § 5-5-4a.  Grievant argues that he is not seeking enforcement of the order of the circuit court; he is seeking the pay increase pursuant to the State Personnel Board’s Proposals 2668
 and 2668A
.  Further, Grievant appears to argue in his February 4, 2016, response that Respondent has misinterpreted or misapplied State Personnel Board’s Proposals 2268 and 2668A, therefore, the Grievance Board has jurisdiction to hear this matter under the general authority of West Virginia Code § 6C-2-2.  Respondent counters that State Personnel Board Proposal 2668 was the result of the Circuit Court’s order in the Hartley case.    
 
Given the arguments of the parties, a discussion of the history of the Hartley case is necessary before further analysis.  In the matter of Karp, et al., v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2016-0426-CONS (Jan. 27, 2016), the administrative law judge detailed the history of the Hartley case as follows:

In a recent decision, the Supreme Court of Appeals detailed the history of the Hartley case and surrounding actions.  W. Va. Dep't of Health & Human Res. v. E.H., 778 S.E.2d 643 (W. Va. 2015).  The Supreme Court’s recitation of the facts, as it relates to this case, may be summarized as follows.  Respondent agreed to provide pay increases for direct care workers at Bateman and Sharpe in a mediated settlement that was memorialized in an agreed order dated July 2, 2009.  Id. at 648.  West Virginia Code § 5-5-4a was enacted in 2009 and provided funding for pay rates and employment requirements to support the recruitment and retention of direct-care employees at Bateman and Sharpe through an appropriation to the Department of Health and Human Resources. Id. at 649.  By 2012, Respondent had only partially complied with the 2009 order, so, by order entered December 11, 2012, Respondent was ordered to increase the compensation for existing direct care positions at Bateman and Sharpe by no later than January 1, 2013.  Id. at 649 – 650.  Respondent again failed to comply with the Circuit Court’s orders, and by order dated June 3, 2014 the Circuit Court ordered Respondent to develop a plan that included requests to the Division of Personnel for increased base salaries and retention incentives.  Id. at 651 – 653.  Respondent presented its proposed plan to the Circuit Court in a hearing on August 1, [2014].  Id. at 653 - 654.   The Circuit Court accepted Respondent’s plan and, by order entered August 13, [2014], found that Respondent had purged itself of contempt so long as Respondent executed the proposed plan.  Id. at 654.     Respondent’s plan was approved by the State Personnel Board on October 10, 2014.  Id.
The Grievance Board has been faced with grievances relating to these direct patient care pay increases since 2013.  Beginning with Miser, et al., v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014), the Grievance Board found that the grievants were seeking to enforce the Circuit Court’s order and the Grievance Board lacked jurisdiction to enforce the Circuit Court’s order, noting that the Grievance Board lacks the authority to even enforce its own orders, that power being reserved for the Circuit Court.  Later dismissal orders also found that the Grievance Board was further prohibited from hearing these grievances by the language of West Virginia Code § 5-5-4a, which specifically exempts the pay increases from the grievance process.  Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2013-1413-CONS (June 17, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./ William R. Sharpe, Jr. Hosp., Docket No. 2014-0733-CONS (July 25, 2014);  Whitmore v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0858-DHHR (June 9, 2015); Workman, et al,. v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0887-CONS (July 7, 2015); Hamilton v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0837-DHHR (Sept. 10, 2015); Brillantes v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-1079-DHHR (Oct. 23, 2015). 
West Virginia Code § 5-5-4a reads in its entirety as follows:
(a) The Legislature finds that Mildred Mitchell-Bateman Hospital and William R. Sharpe, Jr. Hospital have extreme difficulty in recruiting and retaining physicians, physician specialists, nurses, nursing directors, health service workers, health service assistants, health service associates and other employees who assist in the direct provision of medical care to patients in those facilities.

(b) The West Virginia Division of Personnel and the Department of Health and Human Resources jointly shall develop pay rates and employment requirements to support the recruitment and retention of physicians, physician specialists, nurses, nursing directors, health service workers, health service assistants, health service associates or other positions at Mildred Mitchell-Bateman Hospital and William R. Sharpe, Jr. Hospital. Pay rates shall reflect the regional market rates for relevant positions. The pay rates and employment requirements shall be put into effect by July 1, 2009.

(c) Funding for the pay rates and employment requirements shall be provided from the appropriation to the Department of Health and Human Resources. Due to the limits of funding, the implementation of the pay rates and employment requirements shall not be subject to the provisions of article two, chapter six-c of this code [West Virginia Public Employees Grievance Procedure]. The provisions of this section are rehabilitative in nature and it is the specific intent of the Legislature that no private cause of action, either express or implied, shall arise pursuant to the provisions or implementation of this section.

W. Va. Code § 5-5-4a.  While it is true that the pay increases were not put into effect by July 1, 2009, as required by the statute, the pay increases appear to be the same as that mandated by the statute.  The Circuit Court orders make clear that Respondent had not developed a plan in cooperation with the Division of Personnel between 2009 and June of 2014.  The plan proposed by Respondent in State Personnel Board Proposal 2668 was developed in cooperation with the Division of Personnel and included a study of regional market rates for the proposed pay rates for recruitment and retention, which is the action mandated by the Legislature.  Therefore, it appears that West Virginia Code § 5-5-4a would still prohibit grievance actions regarding these pay increases. 
In two recent grievance matters, like Grievant, the grievants therein sought pay increases pursuant to Personnel Board action, Proposal 2668, arguing that it was unrelated to the Hartley case; therefore, the Grievance Board had jurisdiction to hear their claims.  Again, as before, the Grievance Board found that the grieved event was a direct result of the Hartley case and West Virginia Code § 5-5-4a, and was not within the jurisdiction of the Grievance Board.  See Mills v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0945-DHHR (Dec. 1, 2015); Karp, et al., v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2016-0426-CONS (Jan. 27, 2016).               
Contrary to Grievant’s assertion that State Personnel Board Proposal 2668 is a separate grievable action, the proposed plan on its face stated that it was being submitted pursuant to Judge Bloom’s order.  Further, the State Personnel Board’s approval of Respondent’s proposed plan does not require Respondent to act, it simply allows Respondent to comply with the Circuit Court’s order and the statute.  Clearly, Grievant is seeking a pay increase that was ordered by the Circuit Court in the Hartley case and mandated by the statute.  As the Grievance Board has decided in the numerous cases referenced above, the Grievance Board does not have jurisdiction to enforce the orders of the Circuit Court or to hear grievances arising under that statute.  Therefore, this grievance must be dismissed. 
The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.” W. Va. Code St. R. § 159-1-6.2 (2008). 
2.
"Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  


3.
“The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
4. 
“Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature. Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim. They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)). 

5. 
The Grievance Board’s jurisdiction is limited to hearing grievances, defined as “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .”  W. Va. Code § 6C-2-2(i)(1). 

6.
“The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions. An inferior court has no authority to enforce the order of a superior court. . . . The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County. W. Va. Code § 6C-2-5(a).”  Miser, et al., v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  
7. 
The Grievance Board lacks jurisdiction to hear grievances relating to the pay increases mandated by the Hartley case both because it cannot enforce the order of the Circuit Court and because those pay increases are also specifically exempted from the grievance process by West Virginia Code § 5-5-4a.  Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2013-1413-CONS (June 17, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./ William R. Sharpe, Jr. Hosp., Docket No. 2014-0733-CONS (July 25, 2014);  Whitmore v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0858-DHHR (June 9, 2015); Workman, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0887-CONS (July 7, 2015); Hamilton v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0837-DHHR (Sept. 10, 2015); Brillantes v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-1079-DHHR (Oct. 23, 2015). 
8.
State Personnel Board Proposal 2668 was the plan the Circuit Court ordered Respondent to develop, and the Grievance Board lacks jurisdiction to enforce the Circuit Court order.  Mills v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2015-0945-DHHR (Dec. 1, 2015).  See also Karp, et al., v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2016-0426-CONS (Jan. 27, 2016). 

9.
The Grievance Board lacks jurisdiction to hear this matter; therefore, the grievance must be dismissed.             

Accordingly, the grievance is DISMISSED.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 
DATE:  February 16, 2016.










_________________________________







Carrie H. LeFevre






Administrative Law Judge
� Appendix, Department’s Reply in Support of Motion to Dismiss, Minutes of the State Personnel Board.


� It appears that this is a typographical error as the order was entered on August 13, 2014. 


� Appendix, Department’s Reply in Support of Motion to Dismiss, October 10, 2014 proposal letter to Cabinet Secretary Pizatella, Chairman of the State Personnel Board, from Monica L. Robinson, Interim Director of the Department of Health and Human Resources Office for Human Resources Management.


� E.H., et al., v. Matin, et al., Civil Action No. 81-MISC-585; W. Va. Dep't of Health & Human Res. v. E.H., 778 S.E.2d 643 (W. Va. 2015).  


� In an appendix to Department’s Reply in Support of Motion to Dismiss, Respondent also provided a copy of the State Personnel Board meeting minutes and the letter from Respondent outlining the plan that was presented to the State Personnel Board at the meeting. 


� Upon information and belief, DHHR’s State Board of Personnel Proposal 2668A functioned only to correct typographical errors contained in Proposal 2668.  See, Minutes of the State Personnel Board, dated January 20, 2015, maintained as a public record on the West Virginia Division of Personnel’s official website, www.personnel.wv.gov.            
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