THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MALCOLM LEE AKERS,


Grievant,

v.






Docket No. 2016-0084-DOC
DIVISION OF NATURAL RESOURCES,


Respondent.

DISMISSAL ORDER
On July 30, 2015, Grievant filed a grievance against Respondent stating, “Full time position at Mt. Creek Lodge, age discrimination, supervisor is related to employee who was chosen.”  A level one hearing was conducted on August 21, 2015.  On September 4, 2015, Respondent denied the grievance, stating that, as a temporary employee, Grievant had no right to file a grievance, but also finding that the selection decision challenged was proper.  Grievant appealed to level two on September 10, 2015.  Following unsuccessful mediation, Grievant appealed to level three on November 30, 2015.   
A level three hearing was held on February 24, 2016, before the undersigned in Beckley, West Virginia, at the Raleigh County Commission on Aging.  Grievant was represented by counsel, Michael F. Gibson.  Respondent was represented by counsel, William R. Valentino, Assistant Attorney General.  At the hearing, Respondent moved to dismiss the grievance, asserting that Grievant was a seasonal employee, for which the grievance process is not available.  As Respondent had failed to make the motion prior to the hearing, the undersigned gave Grievant’s counsel the choice of whether to continue the hearing, present evidence on the motion to dismiss alone, or whether to also present evidence on the substance of the grievance.  Grievant’s counsel chose to go forward on both issues.  The undersigned instructed the parties to address both the motion to dismiss and the substance of the grievance in their Proposed Findings of Fact and Conclusions of Law.  This matter became mature for decision on March 21, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


  Grievant is employed as a part-time seasonal employee by the Division of Natural Resources at Pipestem Resort State Park.  Grievant protests Respondent’s failure to select him for a permanent position.  Respondent moved to dismiss, asserting Grievant lacks standing to file a grievance as a seasonal employee.  Grievant argued that Respondent failed to prove Grievant was a seasonal employee, that Grievant’s years of service entitled him to participate in the grievance process, and that Respondent is estopped from moving to dismiss.  Respondent proved Grievant does not meet the definition of “employee” under the grievance statute and lacks standing to file a grievance.  Respondent failed to follow the Grievance Board’s procedural rules; however, the Grievance Board has no authority to hear the grievance, so the grievance must be dismissed.
 SEQ CHAPTER \h \r 1The undersigned makes the following Findings of Fact:
Findings of Fact


1.
Grievant is employed by the Division of Natural Resources at Pipestem Resort State Park.  

2. 
Grievant is employed part-time on a seasonal basis and has been so employed for twenty-one seasons.  Grievant generally works for ten months each year, is “laid off,” receives unemployment benefits while he is off, and re-applies for a position each year.  The application for which Grievant applies for the seasonal position is entitled “Application for Temporary Employment.”  
3.
 On one occasion, Grievant was “laid off” for one day, and then was re-employed, working for eighteen months straight, but that did not occur during the relevant timeframe.
4.
It is unclear exactly when Grievant was denied the disputed position but he filed a grievance protesting the selection decision on July 30, 2015.  

5.
At the time the grievance was filed, Grievant had only worked in his then-current seasonal position for seven months, as he had received the position beginning January 1, 2015.  Prior to that, Grievant had worked in a seasonal position in 2014 from January 1, 2014 to October 29, 2014.      
Discussion
Respondent asserts that this matter must be dismissed because Grievant is a seasonal employee who lacks standing to file a grievance.  "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).

“‘Grievance’ means a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee. . . .”  W. Va. Code § 6C-2-2(i)(1).  “‘Employee’ means any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  W. Va. Code § 6C-2-2(e)(1) (emphasis added).  A permanent employee is defined as: 
Any classified employee who was hired from a register and who has completed the probationary period prescribed by the Board for the job class, or any classified-exempt employee who was hired to fill a position for an unlimited period of time, notwithstanding the appointing authority’s right to terminate the employee for cause or at his or her will.  
W. Va. Code St. R. § 143-1-3.65.  Seasonal employment is defined as: “Employment exempt from the classified service in state forests, parks, and recreational areas for less than 1,733 hours per calendar year.”  W. Va. Code St. R. § 143-1-3.82.  Seasonal employees are not permanent employees under the grievance statute and, therefore, do not have standing to file a grievance.  See Gill v. Div. of Natural Res., Docket No. 2009-1598-CONS (May 22, 2009).   

Grievant asserts Respondent failed to prove the actual number of hours Grievant worked.  While it is true that there was no evidence presented as to the actual number of hours Grievant works each season, the evidence is sufficient to prove it is more likely than not Grievant was a seasonal employee.  Grievant describes his employment as being per “season.”  He testified that he works ten months out of the year, is “laid off,” receives unemployment, and is required to reapply for a position each year.  Grievant did testify that “one year” he was laid off for only one day, and so worked eighteen months straight.  Grievant did not specify the year during which that situation occurred.
Respondent introduced into evidence the “Application for Temporary Employment” Grievant completed for the seasonal positions for 2014, 2015, and 2016.  This grievance was filed on July 30 2015, and, at the latest, it is Grievant’s employment status on that date that determines whether or not he had standing to file this grievance.  In the application for the 2015 position, signed by Grievant on October 29, 2014, Grievant lists his employment history with Pipestem as from January 1, 2014 to October 29, 2014.  In the application for the 2016 position, signed by Grievant on October 15, 2015, Grievant lists his employment history with Pipestem as January 1, 2015 to September 30, 2015.  Based on the dates listed in Grievant’s application, there was a gap in Grievant’s employment from October 29, 2014 to January 1, 2015.  At the time of the grievance filing, Grievant had only been employed for seven months.  At a full forty hours per week, seasonal employees can work up to forty-three weeks in a year, which is more than ten months, and Grievant had only worked for seven months in 2015 when he filed this grievance.  Grievant’s applications also only list his employment as “part-time.”  Based on this evidence, Grievant would fall well within the limitation on hours to be considered a seasonal employee.  Respondent has proven Grievant was more likely than not a seasonal employee who is not a covered employee under the grievance statute.   
Grievant further argued that Grievant’s years of service entitled him to participate in the grievance process.  In support of this argument, Grievant asserted that, in the level one decision, District Administrator Paul Redford stated that Grievant’s twenty-one years of service entitled him to participate in the grievance procedures.  Mr. Redford, in the level one decision, addressed the substance of the grievance and denied it, finding that there was no indication that the selection was “based on any improper factors” and that seniority is “not solely determinative” in a selection decision.  Mr. Redford went on to observe that, although Grievant had been a seasonal employee for twenty-one seasons, Grievant’s position was a temporary one and that “you do not have the right of appeal before the State Personnel Board or Public Employees Grievance Board.”  Mr. Redford concluded his decision stating:
For these reasons, I cannot find that you are entitled to any of the relief which you have specified and therefore your grievance is denied.  However, because you have worked at Pipestem on a part-time seasonal basis for the past twenty-one seasons, your Level 1 Grievance was heard, and for any appeal rights you may have please refer to W.Va. Code § 6C-2-1 et seq., the West Virginia Public Employees Grievance Procedure.

It is clear Mr. Redford did not believe Grievant was entitled to grieve the selection decision based on his status as a seasonal employee.  However, the Grievance Board procedural rules require that level one decisions inform grievants of the time-frame for appeal and the name and address of the Grievance Board.  W. Va. Code St. R. § 156-1-4.4.  Mr. Redford’s statement in the level one decision was in compliance with this rule and referred to any rights Grievant “may” have rather than informing Grievant that he was entitled to participation in the grievance process.  Regardless, Mr. Redford’s beliefs and statements are irrelevant in determining whether or not Grievant has standing to file a grievance, which is a determination made under the statute based on the definition of “employee.”       

Grievant finally argued that Respondent is estopped from seeking dismissal as there was “no objection” or motion to dismiss.  Grievant cited no authority for this argument.  Respondent clearly had objection to Grievant pursuing a grievance. Respondent found in its level one decision that Grievant was a seasonal employee and it did not believe Grievant had any appeal right under the grievance statute for this reason. It is correct that Respondent did not file a written motion to dismiss, instead making an oral motion at the beginning of the level three hearing scheduled on the merits.  Respondent clearly failed to follow the Grievance Board procedural rules, which require a party to file a written motion “as soon as the facts or grounds on which the motion is based become known to the moving party.”  W. Va. Code St. R. § 159-1-6.6.  An oral motion may be made during the hearing only if the situation “arises immediately before or during a hearing.”  W. Va. Code St. R. § 159-1-6.6.2.  Respondent was aware that Grievant was a seasonal employee at level one and failed to file a written motion as required.         

However, “[a]dministrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  Whether the motion was properly filed or not, Grievant is not an “employee” under the grievance statute, and, therefore, the Grievance Board simply has no statutory authority to hear this grievance.
 SEQ CHAPTER \h \r 1The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law

1.
"Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).
2.
“‘Grievance’ means a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee. . . .”  W. Va. Code § 6C-2-2(i)(1).  

3.
“‘Employee’ means any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  W. Va. Code § 6C-2-2(e)(1).

4.
A “permanent employee” is defined as: 

Any classified employee who was hired from a register and who has completed the probationary period prescribed by the Board for the job class, or any classified-exempt employee who was hired to fill a position for an unlimited period of time, notwithstanding the appointing authority’s right to terminate the employee for cause or at his or her will.  

W. Va. Code St. R. § 143-1-3.65.  

5.
“Seasonal employment” is defined as: “Employment exempt from the classified service in state forests, parks, and recreational areas for less than 1,733 hours per calendar year.”  W. Va. Code St. R. § 143-1-3.82.  

6.
Seasonal employees are not permanent employees under the grievance statute and, therefore, do not have standing to file a grievance.  See Gill v. Div. of Natural Res., Docket No. 2009-1598-CONS (May 22, 2009).   

7.
Respondent has proven Grievant was more likely than not a seasonal employee who is not a covered employee under the grievance statute.   
8.
"Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication."  Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  
9.
Although Respondent failed to follow the Grievance Board procedural rules, Grievant is not an “employee” under the grievance statute, and, therefore, the Grievance Board simply has no statutory authority to hear this grievance. 

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.




Any party may appeal this Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Order.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008). 

DATE:  July 7, 2016  











_____________________________








Billie Thacker Catlett







Chief Administrative Law Judge
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