THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JOHNNY GLENN WOODS,



Grievant,

v.







     Docket No. 2016-0359-DOT

DIVISION OF HIGHWAYS and 

DIVISION OF PERSONNEL,



Respondents.

DECISION


Grievant, Johnny Glenn Woods, is employed by Respondent, Division of Highways (“DOH”), as a Transportation Worker 2, Equipment Operator.  Mr. Woods filed a level one grievance form dated September 9, 2015, alleging the following:

My complaint is not having been moved up to tier 4, when there are others at Amma who were placed in tier 4 who have little more time, one has less time than I do with the DOH, and no more experience or credentials than I do.

As relief, Grievant seeks “To be placed in tier 4 with the others.”

A level one hearing was held on October 21, 2015, and a decision denying the grievance was issued on November 12, 2015. Grievant filed an appeal to level two dated November 30, 2015, restating his original issues and noting his disagreement with the level one decision.   Mediation was conducted on two separate occasions at level two and an order reciting those dates was entered on February 10, 2016. An order joining the Division of Personnel (“DOP”) as a party to the grievance was entered on February 5, 2016.

Grievant filed a form dated February 16, 2016, appealing the grievance to level three. The Statement of Grievance on this form was amended to read:
Grievant was improperly placed into TW2EQOP Tier 3 on September 2, 2015, based upon an arbitrary and capricious decision based upon only possessing a Class B Commercial Driver’s License on May 1, 2015, when grievant had obtained his Class A Commercial Driver’s license in June of 2015.

Grievant’s amended request for relief sought “Elevation to TW2EQOP Tier 4 with back pay from September 5, 2015, to date Grievant’s relief ordered.” 

A level three hearing was conducted in the Charleston office of the West Virginia Public Employees Grievance Board on June 30, 2016. Grievant appeared in person and was represented by Scott H. Kaminski, Esquire. Respondent DOH was represented by Keith A. Cox, Esquire, and Respondent DOP was represented by Karen O’Sullivan Thornton. Senior Assistant Attorney General.  The parties made brief closing statements and waived their right to submit proposed findings of fact and conclusions of law. This matter became mature for decision on June 30, 2016, at the close of the hearing.
Synopsis


Grievant alleges that he should have been placed in the Transportation Worker pay Tier 4 instead of Tier 3 because at the time of his placement in the tier salary system became effective in September, 2015, he held a Class A Commercial Driver’s License and therefore met the criteria for placement in that pay tier.  He alleges that it was arbitrary and capricious for Respondent to base his placement in the tier pay system upon his credentials in February 2015 when the tier placement did not occur until seven months later.


Respondent obtained approval to implement a tier promotion and pay system for employees in the Transportation Worker Classifications in November, 2014, and began the placement process on January 1, 2015. All new hires were to be placed in the tier system at Tier 1, but all Transportation Workers who were employed when the system was implemented were placed in the tiers based upon the experience and licenses they held at the time.  All Transportation Workers filled out a checklist confirming their experience and credentials in February 2015.  Those documents were used by the DOH for the initial placement of all Transportation Workers in the tier system. The personnel transactions to complete this placement process took several months but all placements were based upon experience and credentials held by the workers in February 2015.

Grievant did not prove that it was arbitrary and capricious for Respondents to set a uniform time for finalizing credentials for initial placement of employees in the tier system, even though some, like Grievant, obtained additional credentials by the time the tier system was fully implemented.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Johnny Woods, is employed by Respondent Division of Highways as a Transportation Worker 2 - Equipment Operator (“TW2EQOP”). He has been employed as a TW2EQOP with the DOH for eight years.

2.
The DOH was encountering a significant problem with recruiting and retaining employees in the Transportation Worker classification.
 Data collected by the DOH indicated that low salaries and lack of advancement opportunities were strong factors contributing to these problems. 

3.
In an effort to address the recruitment and retention problems, DOH proposed the implementation of a tier promotion and pay structure for Transportation Workers which allowed employees to move through the tiers and receive pay increases as they gained experience and licenses or certifications to operate specific heavy equipment.  The plan created four tiers in the Transportation Worker classification.


4.
The DOH received approval for this program from the United States Department of Labor and it was initially approved by the West Virginia Personnel Board in November 2014.  The DOH implemented the first advancements according to the plan on January 1, 2015. 

5.
When the plan was initially approved by the State Personnel Board, the requirements for advancement to each tier were stated as follows:
Tier 1

· Valid driver’s license.

· Class – B CDL.

· Attendance of mandatory training.

Tier 2
· 10 months completed in apprenticeship program.

· Adequate progress toward proficiency in designated areas as assigned by supervisors.

· Attendance of mandatory training.

· Maintain Class – B CDL.

Tier 3
· Additional 10 months completed in apprenticeship program.

· Class – A CDL.

· Proficiency in certain areas of work as deemed necessary by supervisors.

· Attendance of mandatory training.

Tier 4

· Additional 10 months completed in apprenticeship program.

· Demonstrates mastery in certain areas of work as deemed necessary by supervisors.

· Maintain Class – A CDL.

· Attendance of mandatory training.


6.
The pay rate for each tier was:

· Tier 1 - $11.55 per hour

· Tier 2 - $12.98 per hour

· Tier 3 - $14.41 per hour

· Tier 4 - $15.84 per hour
(Respondent’s Exhibit 1, Transportation Worker Placement Form – TW2EQOP).


7.
In July 2015 the DOH went back to the State Personnel Board and requested a change to the tier plan requirements. The personnel board approved moving the requirement that an employee had to hold a Class – A CDL from Tier 3 to Tier 4.  This change allowed many additional employees to qualify for Tier 3, because they held extensive experience but not the Class – A CDL.

8.
When the tier program was initiated it was anticipated that new hires would be placed at Tier 1 and advance as they received additional training and experience. Transportation Workers who were already employed with the DOH were placed within the tier structure based upon the experience, training and licenses each employee held at the time of plan implementation.


9.
In order to appropriately place the employed Transportation Workers into the tier system, all Transportation Workers were required to complete a Transportation Worker Completion Checklist which stated when each worker was employed, the specific equipment that each worker had been trained and certified to operate, any training that the employee had completed, (see fn. 4 supra.), and licenses held. Grievant and other Transportation Workers completed this checklist in February 2015.


10.
It took several months for the DOH to complete all of the personnel transactions necessary to place all of the Transportation Workers in the appropriate tiers and start their pay at the new level. The last of the workers began receiving their new pay in November 2015.  Regardless of when the actual placement on the tier was completed, that placement was based upon the individual’s training and experience as of the date of his or her completion of the Transportation Completion Checklist. Most of those forms, including Grievant’s, were completed in February 2015.  

11.
As part of the placement process, the DOH Office of Human Resources reviewed all of the Transportation Worker Completion Checklists and used them to complete a Transportation Worker Placement Form – TW2EQOP for each employee, which set out the tier into which each employee would ultimately be placed. 

12.
Grievant’s initial Transportation Worker Placement Form – TW2EQOP was completed on April 23, 2015.  Grievant was placed in Tier 2. He held enough experience and training to be placed in a higher tier but had not obtained a Class – A CDL when he completed the Transportation Worker Completion Checklist.  (Respondent Exhibit 1). 
13.
After the State Personnel Board approved moving the Class – A CDL license requirement from Tier 3 to Tier 4, Grievant received a new Transportation Worker Placement Form – TW2EQOP which reflected his placement in Tier 3. That form was completed on July 24, 2015, and signed on August 6, 2015.

14.
Grievant completed all of the requirements and was issued a Class – A CDL effective June 10, 2015. Though he had received this license before the second Transportation Worker Placement Form – TW2EQOP was completed, he was still placed in Tier 3 because initial placement into the tier system was based upon the data contained in the Transportation Worker Completion Checklist. Like all other DOH Transportation Workers, Grievant’s qualifications for placement into the tier system was locked in at that time. 


15.
All initial placements determinations were completed prior to June 1, 2015, even though the personnel transactions needed for the employees to be paid in the new tiers were not all completed until November 2015.  Grievant began receiving pay for the Tier 3 placement on September 5, 2015.  This resulted in his wage increasing from $12.98 per hour to $14.41 per hour. Had he been placed at Tier 4, his wage would have been set at $15.84 per hour. (Grievant Exhibit 1, page 2).


16.
Grievant will not be eligible to move to Tier 4 until he has completed ten months of service in Tier 3. (Grievant Exhibit 1 and Respondent Exhibit 1).

Discussion


This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

Grievant notes that his final Transportation Worker Placement Form – TW2EQOP indicating which pay tier he was to be placed in was not completed until July 24, 2015, after the State Personnel Board had approved moving the Class – A CDL requirement to Tier 4.  Additionally, he did not begin to be paid in the tier pay system until September 5, 2015. While he did not hold a Class – A CDL license when he completed his Transportation Worker Completion Checklist in February 2015, he did hold this license when he was ultimately placed in a tier and paid pursuant to that tier. Grievant opines that the purpose of implementing the tier system was to improve recruitment and retention of Transportation Workers and that purpose is not served by failing to place him in a Tier he is qualified to hold based upon his credentials which were established months earlier. Grievant alleges that actions of Respondents DOH and DOP were arbitrary and capricious because at the time he actually started receiving pay in the tier payment system he had attained the qualifications necessary for placement in Tier 4, but he was placed in Tier 3 nonetheless.

Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


Grievant’s frustration is understandable.  There was a seven month lag between the time his experience and credentials were locked in for his placement in the tier pay system (February 2015) and the time he started receiving pay at the tier pay rate for which his data qualified him (September 2015).  During that period, Grievant qualified for and received his Class – A CDL which enabled him to operate large trucks which pull trailers over the road.  If this license had figured into his placement he would have been placed in Tier 4 and received $1.43 per hour more than he earns in Tier 3.


However, there was nothing arbitrary or capricious about picking a specific date or event when the credentials of all employed Transportation Workers would be locked in for their initial placement in the tier pay structure.  To do otherwise would have made it nearly unmanageable for the DOH to process the hundreds of personnel transactions necessary to place these workers.  All of the Transportation Workers were locked into the experience and credentials they listed on their Transportation Worker Completion Checklist in February 2015.  This guaranteed that all of the employees would be treated the same with regard to each one’s established qualifications in determining their initial placement in the tier structure.  After the initial placement, all workers will be able to advance at different rates based upon each person’s additional experience, training and licensure.  

DOH’s decision to seek a change in the Tier structure was not arbitrary or capricious either. By placing the Class – A CDL requirement in Tier 4 rather than Tier 3 many Transportation Workers, including Grievant, were able to be initially placed in Tier 3 instead of Tier 2 based upon the experience and credentials they held when they filled out their checklists in February.  Respondent DOH could have required all employees to fill out new checklists after receiving approval for this change from the Personnel Board, but it was under no obligation to do so. Additionally, there is no indication that a large number of employees would have benefited by such action while it would have delayed implementation of the tier pay schedule significantly for all Transportation Workers.

Ultimately, DOH had to pick a time or event when employees’ credentials were locked in for the initial placement in the tier pay system. This enabled the DOH to begin processing the personnel transaction necessary for each employee to start being paid pursuant to that placement. While Grievant would have benefited from a later time than the one used by DOH, he did not prove by a preponderance of the evidence that the Respondents’ actions were arbitrary or capricious.  Accordingly, the grievance is DENIED.

Conclusions of Law


1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

2.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).  


3.
Grievant did not prove by a preponderance of the evidence that the Respondents’ actions were arbitrary or capricious.  

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: OCTOBER 26, 2016.


_______________________________







WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Grievant attached four pages of neatly printed information to his grievance form which will not be set out herein, but is incorporated herein by reference and made a part of the record.


� The Division of Highways Assistant Director of Human Resources testified that in recent years the DOH was experiencing an 80% turnover rate in the Transportation Worker 2 classification within the first five years.


� “CDL” is short for “Commercial Driver’s License.”


� For example: EEO, Safety, Smith Driver, etc.


� All of the Respondents’ exhibits were submitted by the Division of Highways.


� Grievant’s checklist is dated February 11, 2015, Respondent Exhibit 2.
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