THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JOY RICHMOND,

Grievant,

v.






Docket No. 2015-1267-DOT
DIVISION OF MOTOR VEHICLES,

Respondent.
DECISION
Grievant, Joy Richmond, filed a level one grievance against her employer, Respondent, Division of Motor Vehicles (“DMV”), dated May 8, 2015, stating as follows “Grievant has been given added duty of doing Lead worker’s job of doing her own inventory, resulting in workovers, and getting plates, in retaliation for previous grievances.”  As relief sought, Grievant seeks “[t]o be made whole in every way including return of Lead worker’s duties to the Lead worker, and restoration of Grievant’s original work schedule including cessation of workovers.” 
A level one hearing was conducted on June 17, 2015.
  The grievance was denied by decision dated June 22, 2015.  Grievant appealed to level two of the grievance procedure on June 30, 2015.  A level two mediation was conducted on September 2, 2015.  On September 11, 2015, Grievant perfected her appeal to level three.  A level three hearing was conducted by the undersigned on February 3, 2016
, at the Grievance Board’s Charleston, West Virginia, office.  This matter became mature for consideration on March 21, 2016, upon the receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
  Grievant appeared by in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Gretchen A. Murphy, Esquire, Assistant Attorney General.
Synopsis

Grievant is employed by Respondent as a customer service representative.  Respondent changed Grievant’s work schedule, and made other changes to the checkout and inventory procedures at her office.  Grievant alleges reprisal, and that Respondent’s actions in making the changes were arbitrary and capricious.  Grievant failed to prove her claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Joy Richmond, is employed as a Customer Service Representative by the Respondent in its Beckley, West Virginia, regional office.  Grievant has been so employed for approximately fifteen years.


2.
In or about April 2011, Grievant began working the 8:15 a.m. to 4:15 p.m. shift.  Grievant had requested this shift and was granted the same by Zoe Bender.  Grievant continued to work this shift well into 2014.  During this time, Grievant informed her supervisor, Rhonda McKinney, that she was accepting secondary employment in the evenings following her assigned shift.  

3.
Sometime in 2014, Ms. McKinney began rotating the work schedules of the employees in the Beckley regional office.  This resulted in Grievant being scheduled to work a shift other than 8:15 a.m. to 4:15 p.m.  Thereafter, in or about September 2014, Grievant filed a grievance alleging hostile work environment, which was consolidated with five similar grievances filed by other Beckley regional office employees.  

4.
Linda Ellis, newly appointed Director of DMV Regional Offices, met with those employees who had filed those previous grievances on April 29, 2015, in an attempt to resolve the various issues raised therein.  During this meeting, Grievant alleged that she had been given a set permanent schedule, that being the 8:15 a.m. to 4:15 a.m. shift.  In response, Ms. Ellis asked Grievant to provide documentation that she was promised a certain schedule.  Grievant did not produce any such documentation to support her claims at that time.
  Ms. Ellis declined to grant Grievant any set work schedule, but the customer service representatives were allowed to switch schedules as they may mutually agree.  Also during this meeting, office closing and checkout procedures were discussed to some extent.  Following the meeting, the grievants agreed to dismiss the grievance.  The Grievance Board entered a Dismissal Order on May 1, 2015. 

5.
After the April 29, 2015, meeting, but prior to May 8, 2015, Ms. Ellis changed the checkout procedure for the Beckley customer service representatives to require them to perform their own reconciliation at the end of their shifts for transactions made that day.  Also, Ms. Ellis changed procedures to require the customer service representatives to retrieve their own license plates and to do their own inventory at the end of the day.  The changes in the checkout procedure have resulted in employees having to stay late at work.  Upon information and belief, before Ms. Ellis implemented these changes, members of management handled inventory and reconciliation.   


6.
During the April 29, 2015, meeting, one of the grievants discussed changes in the checkout procedure that were at least similar to what Ms. Ellis implemented.  While Grievant did not make any such request, she was present during the meeting, and apparently, did not voice any opposition to the same.  


7.
It appears that procedures for checkout and inventory vary among the different regional offices, with management performing the functions in some offices, and the customer service representatives, in others.  


8.
Grievant filed the instant grievance seven days after the prior consolidated grievance was dismissed.       

9.
Grievant has admitted that all of the customer service representatives are subject to the same schedule, and that she is treated no differently.   

Discussion

 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 


Grievant argues that Respondent has retaliated against her for filing her prior grievance by assigning her additional duties which used to be done by management.  While not mentioned in the statement of grievance section of her grievance form, Grievant is also complaining about the change in her work schedule which was implemented in 2014.  It is noted, however, that Grievant does not appear to argue reprisal in her proposed Findings of Fact and Conclusions of Law, and instead argues that Respondent’s actions were arbitrary and capricious.  Respondent denies Grievant’s claims, and asserts that inventory and checkout procedures were changed in response to the request of employees who had previously filed grievances, including Grievant.  Respondent argues that Grievant was never promised a fixed work schedule, and that the change implemented in 2014 was permitted.  Further, Respondent notes that the change in Grievant’s schedule occurred prior to the filing of Grievant’s prior grievance, and as such, could not be retaliatory.  

While Grievant has apparently dropped her reprisal argument in her post-hearing submissions, the claim in her original statement of grievance was reprisal.  Respondent and Grievant submitted these post-hearing submissions simultaneously.  Given the claims raised by Grievant in the instant matter, Respondent has addressed the issue of reprisal.  As such, the undersigned will discuss the reprisal claim herein.  Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity (i.e., filing a grievance); 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  

Given the evidence presented, Grievant has failed to demonstrate a prima facie case of reprisal.  The change in her schedule was implemented in 2014, before she filed both of her grievances.  Therefore, the change in her schedule could not have been in retaliation for filing a grievance.  Further, the changes in the inventory and checkout procedure were changed after she filed her prior grievance, but appear to have been implemented based on the request of at least one of the other grievants at the meeting held to resolve the prior grievance.  Grievant was present at that meeting, and while she may not have agreed with that other party’s request, she expressed no opposition to it.  Thereafter, Ms. Ellis implemented the changes suggested at that meeting.  Again, these changes were not implemented as retaliation for filing the prior grievance.  They appear to have been made in the resolution of that prior grievance.  Further, Grievant admits that she is being treated no differently than any other customer service representative in terms of her schedule and her job duties.  Also, it appears that customer service representatives in at least some other offices are responsible for their own inventory and reconciliation.  As such, the undersigned cannot find that Grievant met her burden of proving her claim of reprisal.  
Grievant argues in her proposed Findings of Fact and Conclusions of Law that “removal of her previously promised work schedule and the change in the checkout procedure in Respondent’s Beckley regional office are adverse rather than beneficial to operational imperatives those changes were purportedly undertaken to achieve, and those changes are therefore arbitrary and capricious.”  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
The evidence does not demonstrate that Grievant was ever promised the 8:15 a.m. to 4:15 p.m. schedule on a permanent basis.  Grievant was assigned the shift in 2011 on a trial basis.  Grievant was informed at the time she was assigned this shift that Respondent reserved the right to change her schedule.  In 2014, management changed Grievant’s schedule to a variable schedule like all of the other customer service representatives worked.  The customer service representatives were also required to rotate among the different work areas within the DMV office.  These changes resulted in all of the customer service representatives were being treated the same in terms of their shifts and work assignments.  As for the changes in the checkout procedure and inventory, Ms. Ellis implemented the changes in response to the request made at the April 29, 2015, meeting.  Grievant was present at the meeting and raised no objections to the same.  Given the evidence presented, the undersigned cannot find that these changes were arbitrary and capricious.  There was clearly a rational basis for these changes, and the undersigned cannot substitute her judgment for that of the Respondent.  Grievant has not alleged that Respondent’s decision to make the changes in her schedule and the customer service representatives’ duties violates any other rule, regulation, or statute.  
The only other argument that Grievant makes is that the changes implemented are adverse to the operational imperatives.  While there was testimony that the changes have caused inefficiency and unnecessary overtime, there was testimony that the changes have been positive and that while there may have been some issues in the beginning, overtime has been decreasing.  Again, given the evidence presented, the undersigned cannot find the changes arbitrary and capricious.  It is further recognized that “‘A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997).” Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999).  The Grievance Board may not substitute its management philosophy for that of an employer.  Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997).  Accordingly, this grievance is denied.  

The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this is not a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 


2.
Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  

3.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity (i.e., filing a grievance); 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  
4.
Grievant has failed to prove her claims of reprisal by a preponderance of the evidence.  

5.
An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  
6.
“‘A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997).” Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999).  The Grievance Board may not substitute its management philosophy for that of an employer.  Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997).  

7.
Grievant has failed to prove by a preponderance of the evidence that Respondent’s actions in changing her schedule and the checkout and inventory procedures were arbitrary and capricious, or violations of any rule, regulation, or statute.  

Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: September 29, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� At the level three hearing, the undersigned discovered that the level one transcript was missing from the file, and ordered that it be submitted by Monday, February 8, 2016.  By letter dated February 5, 2016, counsel for Respondent informed the undersigned and Grievant’s representative that the transcript was not available.  Counsel explained that when DMV went to make a transcript from the recording the tape was found to be blank.  Counsel for Respondent attached to her letter copies of the four exhibits presented at level one.  It appears from this letter that Grievant’s representative was provided copies of the same as well.    


� This was one of the earliest of the proposed dates submitted by the parties’ representatives when this matter was being scheduled at the end of October 2015.  It is noted that the Grievance Board proposed scheduling the hearing on dates in December 2015.    


� The original mailing date for the submission of proposals was March 7, 2016.  However, Grievant’s representative requested an extension because as of March 5, 2016, he had not received the level one transcript.  Apparently, he had not received the February 5, 2016, letter explaining that there was no transcript, or the exhibits attached thereto.  Accordingly, the undersigned extended the mailing date for the submission of proposals to March 21, 2016.  


� At some point, Grievant produced a memorandum from Zoe Bender, then a supervisor, to the Beckley Regional DMV Employees dated April 22, 2011, bearing the subject “Monthly Schedule,” in which Bender states that she has prepared the next month’s schedule so that they employees would have fixed schedules most of the time.  However, the last two sentences of the memorandum are as follows: “[w]e will try this for one month period and then re-evaluate any issues at this time.  Your input is welcome and encouraged.  Please be aware that we reserve the right to change this schedule to better meet the needs of the customers or to provide adequate coverage for the office.”
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