THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
KELLY LOVE and CARLA SNIDER,



Grievants,

v.






Docket No. 2015-1250-CONS
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.

dismissAL ORDER

Kelly Love and Carla Snider (“Grievants”) filed separate level one appeals through their representative on April 17, 2015. The statements of grievance were identical providing “Counseling without good cause in reliance of agency’s Absenteeism Evaluation Assessment Form (AEAF) in violation of DOP Administrative Rule Sections 14.4 and 14.5”. The relief sought on both forms stated, “To be made whole in every way including rescission of counseling and rescission of AEAF by agency”. The two grievances were consolidated at level one on May 12, 2015. 

A level one hearing was conducted on June 24, 2015, and a decision denying the consolidated grievance was entered on July 16, 2015. Grievants appealed to level two on July 20, 2015. A level two mediation was conducted on December 30, 2015, and an Order of Unsuccessful Mediation was mailed to all parties on January 7, 2016.
Grievants appealed to level three on February 11, 2016. Prior to the scheduling of the level three hearing, Respondent, by counsel, Harry C. Bruner, Jr., Assistant Attorney General, filed a Motion to Dismiss on the basis that the level three appeal was untimely.
The Grievance Board sent an e-mail to Grievants’ representative, Gordon Simmons, UE Local 170, WV Public Workers Union, on March 8, 2016, requesting a response to the pending Motion to Dismiss. On the same day, the Grievance Board received Grievants’ Response to Respondent’s Motion to Dismiss.  The motion is now mature for consideration.
Synopsis

Respondent proved by a preponderance of the evidence that the consolidated grievances were not filed within the statutory time limits and Grievants did not prove any reason existed to extend the time period.  Accordingly, the consolidated grievances are DISMISSED.

Finding of Fact
1. Kelly Love and Carla Snider (“Grievants”) filed separate level one appeals through their representative on April 17, 2015. The statements of grievance were identical providing “Counseling without good cause in reliance of agency’s Absenteeism Evaluation Assessment Form (AEAF) in violation of DOP Administrative Rule Sections 14.4 and 14.5”. The relief sought on both forms stated, “To be made whole in every way including rescission of counseling and rescission of AEAF by agency”. 
2. A level one hearing was conducted on June 24, 2015, and a decision denying the consolidated grievance was entered on July 16, 2015. 
3. Grievants appealed to level two on July 20, 2015. A level two mediation was conducted on December 30, 2015, and an Order of Unsuccessful Mediation was mailed to all parties on January 7, 2016.
4. Respondent received the Order of Unsuccessful Mediation of January 12, 2016.  


5.
Grievants appealed to level three on February 11, 2016, at least twenty days after it was delivered. (See W. Va. Code § 6C-2-2(c) for the definition of “days.”) W. Va. Code § 6C-2-4(c)(1) requires that the appeal from level two to level three be filed within ten days of receipt of the level too order.
Decision

When a respondent seeks to have a grievance dismissed on the basis that it was not timely filed, the respondent has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the respondent has demonstrated a grievance has not been timely filed, the grievant has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).

An employee is required to file an appeal within the time limits specified in the statute. W. Va. Code § 6C-2-4(c)(1). The Code further sets forth the time limits for filing an appeal to level three as follows:
Within ten days of receiving a written report stating that level two was unsuccessful, the grievant may file a written appeal with the employer and the board requesting a level three hearing on the grievance. . .
W. Va. Code § 6C-2-4(c)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

“‘File’ or ‘filing’ means to place the grievance form in the United States Postal Service mail, addressed to: (1) the Board's main office at 1596 Kanawha Boulevard, East, West Virginia 25311, and (2) the agency’s chief administrator. If applicable, a third copy shall be sent to the Division of Personnel. A grievance may also be filed by hand-delivery or by facsimile transmission to the appropriate office. Date of filing will be determined by United States Postal Service postmark.” W. Va. Code R. § 156-1-2.1.4.

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  
W. Va. Code § 6C-2-3(c)(1) requires that “Any assertion that the filing of the grievance at level one was untimely shall be made at or before level two.” Id.  In this instance, Respondent is alleging that the appeal from level two was not timely filed so the foregoing requirement is not applicable.  Further Respondent complied with the spirit of the provision by asserting the untimely filing before the next level of the grievance process.
Respondent proved by a preponderance of the evidence that the consolidated grievances were not filed within the statutory time limits.

As an excuse for the untimely filing Grievant asserts that the level three appeal was mailed on the same day the level two Order was received. Since both Orders were mailed at the same time from the same place to the same city, it is more likely than not that it was received by each of the parties on the same day. Grievants did not prove a proper basis to excuse the failure to file in a timely manner. See Higginbotham, supra.  Accordingly, the consolidated grievances are DISMISSED.

Conclusions of Law

1.
When a respondent seeks to have a grievance dismissed on the basis that it was not timely filed, the respondent has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the respondent has demonstrated a grievance has not been timely filed, the grievant has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

2.
An employee is required to file an appeal within the time limits specified in the statute.  W. Va. Code § 6C-2-4(c)(1). The Code further sets forth the time limits for filing an appeal to level three as follows:
Within ten days of receiving a written report stating that level two was unsuccessful, the grievant may file a written appeal with the employer and the board requesting a level three hearing on the grievance. . .

W. Va. Code § 6C-2-4(c)(1). 
3.
 “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  
4.
“‘File’ or ‘filing’ means to place the grievance form in the United States Postal Service mail, addressed to: (1) the Board's main office at 1596 Kanawha Boulevard, East, West Virginia 25311, and (2) the agency’s chief administrator. If applicable, a third copy shall be sent to the Division of Personnel. A grievance may also be filed by hand-delivery or by facsimile transmission to the appropriate office. Date of filing will be determined by United States Postal Service postmark.” W. Va. Code R. § 156-1-2.1.4.

5.
W. Va. Code § 6C-2-3(c)(1) requires that “Any assertion that the filing of the grievance at level one was untimely shall be made at or before level two.” Id.  Respondent met that statutory requirement by raising the issue of timely filing, in writing, at level two.
6.
The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  
7.
Respondent proved by a preponderance of the evidence that the consolidated grievances were not filed within the statutory time limits. 
8.
Grievants did not prove a proper basis to excuse his failure to file in a timely manner.
Accordingly the consolidated grievances are DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: April 18, 2016.



____________________________

WILLIAM B. MCGINLEY

ADMINISTRATIVE LAW JUDGE
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