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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

RACHEL SMITH,



Grievant,

v.






Docket No.  2015-0371-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Rachel Smith, filed this action on October 3, 2014, challenging an accusation of verbal abuse issued by Respondent.  Grievant seeks to be made whole in every way including the correction of records and removal of any discipline or adverse effect.  This grievance was denied at level one by decision dated March 11, 2015.  A level three evidentiary hearing was conducted before the undersigned on November 10, 2015, at the Grievance Board’s Westover office.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on December 11, 2015.


Synopsis


Grievant is employed as a Health Service Worker at the William R. Sharpe, Jr. Hospital.  After some discussion and testimony at level one, Respondent reduced a verbal reprimand to a counseling session.  Because counseling is non-disciplinary, Grievant bears 
the burden of  proving that Respondent’s actions were improper.  The record suggested that Grievant raised her voice at patients and slammed the patients’ locker doors.  This behavior was out of character for Grievant, and Respondent’s decision to reduce the reprimand to a counseling session was reasonable under the circumstances.  Grievant did not demonstrate that this action by Respondent was inappropriate or otherwise arbitrary.  The record did support a finding that the documentation of a reprimand and counseling should be removed from all of Grievant’s files, including the administrative file.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed as a Health Service Worker at the William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the West Virginia Department of Health and Human Resources.


2.
On September 10, 2014, three Adult Protective Services complaints were filed against Grievant alleging verbal abuse.  These Adult Protective Services complaints  gave rise to patient grievances.


3.
Sharpe Hospital and Legal Aid of West Virginia conducted an investigation of the patient grievances.  The investigation was completed on September 29, 2014, and the investigators concluded that the allegations against Grievant were substantiated. 


4.
The investigative report indicated that Grievant raised her voice at patients and slammed the patients’ locker doors.   The report concluded that Grievant’s behavior, actions and tone of voice had harassed patients.


5.
On November 25, 2014, Chief Nurse Officer Janice Woofter and Nurse Manager Delton Sigley issued Grievant a verbal reprimand.  During the course of the level one hearing the reprimand was reduced to a counseling session.


6.
Ginny Fitzwater, Human Resources Director for the Bureau of Behavioral Health and Health Facilities, indicated that the coaching session in this grievance was not in Grievant’s personnel file but was in her manager’s administrative file.  This was done due to Respondent being subject to periodic audits by the Federal Center for Medicaid and Medicare Services and West Virginia Office of Health Facility Licensure and Certification.  As part of Respondent’s duty to insure patient safety from abuse, Respondent is required to document how the Respondent addressed a Legal Aid Investigation determination that a patient was abused. 


7.
Respondent’s relevant policy provides for the removal of disciplinary documentation from an employee’s file after one year if the documented deficiencies do not continue.


8.
Respondent’s management confirmed that the counseling had achieved a good result because there had been no further incidents in the past year, and Grievant had been promoted since the counseling.


Discussion


As Grievant’s claim does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant has been employed as a Health Service Worker at Sharpe Hospital for approximately four years.  On September 10, 2014, three Adult Protective Services complaints were filed against Grievant alleging verbal abuse.  The investigative report indicated that Grievant raised her voice at patients and slammed the patients’ locker doors.  The report concluded that Grievant’s behavior, actions and tone of voice had harassed patients.  Grievant was issued a verbal warning; however, this was later reduced to a counseling session.
  Accordingly, this is a non-disciplinary matter, as Respondent has argued, and Grievant would bear the burden of proving Respondent’s actions were improper in some respect or constituted an abuse of the employer’s discretion.


Grievant has alleged, including in testimony under oath at two separate hearings, that she has done nothing wrong and has committed no verbal abuse of patients, and any documentation in her files alleging otherwise is improper.  Indeed, other than hearsay reports, Respondent offered nothing in the record that would tend to demonstrate verbal abuse, notwithstanding the burden of proof.  To Grievant’s primary contention, the record was ambiguous at best whether the documentation in Grievant’s administrative file was a verbal warning or documentation of a counseling session.  


The Department of Health and Human Resources Guide to Progressive Discipline, Policy Memorandum 2014, provides, in part, “Verbal reprimand/warning may be issued when the deficiency or misconduct is not of a serious or repetitious nature.  The verbal warning may contain all the elements of a written action and documentation may be retained only in an administrative file separate form employee’s personnel file maintained by the agency.  This documentation may be destroyed in twelve months at the employee’s request if deficiencies do not continue.  If deficiencies continue, the verbal warning maybe utilized as a foundation for subsequent disciplinary actions.”


The undersigned agrees with Grievant’s representative that, for the purpose of disciplinary document retention, counseling documentation should be removed in a manner similar to verbal warnings and reprimands.  Respondent’s refusal to allow the removal of counseling or disciplinary documents after one year based only on the reasons given in this case would appear to be improper based on agency policy.  All documentation concerning counseling sessions or discipline, over one year old, should be removed from any of Grievant’s files.  


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As Grievant’s claim does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Grievant bears the burden of proving Respondent’s actions were improper in some respect or constituted an abuse of the employer’s discretion.


3.
Grievant demonstrated that Respondent’s refusal to allow the removal of counseling or disciplinary documents from her employment files, after one year based, only on the reasons given in this case was improper based on agency policy.


Accordingly, this grievance is GRANTED.


Respondent is ORDERED to remove all documentation concerning counseling sessions or discipline, over one year old, from any of Grievant’s employment files.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
January 21,  2016                                 
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�“A counseling session is non-disciplinary and is used to discuss a potential problem before it requires utilizing the progressive discipline process.”  Hairston v. Dep’t of Health and Human Res., Docket No. 05-HHR-247 (Feb. 17, 2006).






