THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

TONJA MCCLOUD,



Grievant,

v.







    Docket No. 2016-1006-MinED

MINGO COUNTY BOARD OF EDUCATION,



Respondent.

DECISION


Grievant, Tonja McCloud, was employed as a cook by Respondent, the Mingo County Board of Education (“Board”) and assigned to Kermit PK-8 School. Ms. McCloud filed an expedited grievance to level three
 dated December 11, 2015, alleging that her employment was “terminated for correctable conduct without an evaluation or plan of improvement.” She contends the Board’s action violate W. Va. Code §§ 18A-2-8 and 18A-2-12a.  As relief, Grievant seeks to be reinstated with back pay and benefits. She also seeks to have all reference to this disciplinary action removed from her employment records.

A level three hearing was conducted in the West Virginia Public Employees Grievance Board’s Charleston office on January 27, 2016. Grievant McCloud personally appeared and was represented by John E. Roush, Esquire, WVSSPA. Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP. This matter became mature for decision upon receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties of March 3, 2016.

Synopsis


Respondent terminated Grievant’s contract after several years of significant absences, often without providing the documentation required by county policy. Grievant argues that her employment cannot be terminated without bringing her performance problems to her through regular evaluations and providing her an opportunity to improve. Grievant was never placed on a formal plan of improvement.


Respondent argues that an improvement plan was not necessary since the reasons for Grievant’s dismissal were “willful neglect of duty” and “insubordination.” Respondent proved Grievant was chronically absent from work over the course of a number of years and consistently failed to comply with the reporting requirements of Respondent’s policies.  Additionally, Respondent proved that these issues were brought to Grievant’s attention through regular performance evaluations, and that Grievant failed to improve her performance in these areas after being given ample opportunity to do so. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Tonja McCloud, was regularly employed by Respondent, Mingo County Board of Education, as a cook at Kermit School.


2.
Grievant has been regularly employed by Respondent for approximately twenty-six years.


3.
In recent years, Grievant has missed a great deal of work due to injury, illness, and caring for a parent.  She is under the care of Dr. Nichole Lackey Dillon in Logan, who noted that Grievant had been under her care for several years and has a multitude of medical problems including:

Lumbar degenerative disc disease, cervical degenerative disc disease, fibromyalgia, diabetic neuropathy, chronic leg pain, and a major depressive disorder.

Dr. Lackey Dillon noted that Grievant was receiving psychiatric care for her depression, but felt that it was not well controlled at that time. She stated that the physical examinations confirmed that Grievant was unable to work effectively during flare-ups of her conditions which occurred frequently.

4.
An annual evaluation
 of Grievant’s work performance for the 2010-2011 school year was completed by Principal, Dora Chaffin on June 11, 2011.  On twenty of the twenty-two performance indicators, Grievant received a “Meets Standards” rating.  For the indicator “Observes scheduled work hours” her rating was “Exceeds Standards” and for the indicator “Demonstrates regular attendance” the rating was “Unsatisfactory.” (Grievant Exhibit 1).


5.
Principal McCloud issued Grievant a written reprimand dated September 2, 2011, regarding “attendance at work and required training.” The reprimand stated:
You were absent from work over 60 times during the 2010 – 11 school year. School has been in session 12 days this year and you’ve already been absent five days. One of the days involved was a required training on the new meal plan. I was not notified by you that you would not be present . . .

We’ve discussed being absent from work and the proper protocols to notify me if you are unable to report to work. This written reprimand is reminding you of the critical importance of your attending work and trainings and the importance of following the proper protocol when you are going to be absent. Attendance at work on time and as scheduled, is a core requirement of your job description. Continued attendance problems will result in further action such as an improvement plan. …”
Grievant acknowledged receipt of the reprimand.  (Respondent Exhibit 2).  
6.
Randy Keathley was the Superintendent of Schools in Mingo County until 2014. He sent a certified letter to Grievant dated March 18, 2012, requiring Grievant to meet with him regarding reports that she “failed to report for work, often without calling to report [her] absence, multiple times during the 2011-2012 school year.”  The meeting was set for May 29, 2012, at 2:30 p.m.
  Superintendent Keathley indicated that the allegations and the potential for disciplinary action would be discussed at the meeting.  
7.
There was no documentation in Grievant’s file, nor was any evidence offered to verify that this meeting occurred, or that any disciplinary action was discussed or imposed.

8.
Grievant received an annual performance evaluation for the 2011-2012 school year on June 4, 2012. On that form she received a rating of “Meets Standards” for nineteen indicators. Grievant received a rating of “Unsatisfactory” for the indicators “Maintains and/or upgrades skills,” “Demonstrates regular attendance,” and “Participates in work related training.”
 No additional comments were made by Principal Chaffin. Id.

9.
The annual evaluation of Grievant’s work performance for the 2012-2013 school year was completed and signed by Grievant and Principal Chaffin on June 7, 2013. This evaluation shows a marked departure from the previous two evaluations in that Grievants performance was marked as “Exceeds Standards” on nineteen indicators and “Meets Standards” on the indicators “Maintains and/or upgrades skills,” “Demonstrates regular attendance,” and “Participates in work related training.” There is an asterisk placed abutting the “Demonstrates regular attendance” rating and in the “Comments” section Principal Chaffin noted, “Much improved – Great Job Tonja. Keep up the good attendance!” 
 Id.

10.
Grievant received a letter from Principal Chaffin dated January 15, 2014 stating that she was going to recommend that to the superintendent that he issue Grievant a letter of reprimand because she had already missed forty-two days during that school year. Grievant had also failed to call in and inform Principal Chaffin that she would be absent on January 14 and 15, 2014, which appears to have been the catalyst for this letter.


11.
Superintendent Keathley sent a certified letter to Grievant dated January 16, 2014, requiring Grievant to meet with him regarding reports that she “failed to report for work, often without calling to report [her] absence, multiple times during the 2013-2014 school year.”  The meeting was set for January 21, 2014, at 3:00 p.m.  Superintendent Keathley indicated that the allegations and the potential for disciplinary action would be discussed at the meeting.
12.
There was no documentation in Grievant’s file, nor was any evidence offered to verify that this meeting occurred, or that any disciplinary action was discussed or imposed.


13.
Superintendent Keathley sent a certified letter to Grievant dated March 6 2014, requiring Grievant to meet with him regarding reports that she “failed to report for work, often without calling to report [her] absence, multiple times during the 2013-2014 school year.”  The meeting was set for March 19, 2014, at 2:30 p.m.  Superintendent Keathley indicated that the allegations and the potential for disciplinary action would be discussed at the meeting.


14.
There was no documentation in Grievant’s file, nor was any evidence offered to verify that this meeting occurred, or that any disciplinary action was discussed or imposed.

15.
Grievant received an annual evaluation of her work performance during the 2013-2014 school year from Principal Chaffin on June 12, 2014. For the indicators, “performs duties efficiently and productively,” “Observes scheduled work hours,” “Follows work schedule,” “Display a positive attitude” and “Follows instructions of supervisor(s)” Grievant received a rating of “Exceeds Standards.” She received a rating of “Needs Improvement” for the “Demonstrates regular attendance” and the remaining sixteen indicators were rated as “Meets standards.” Id.

16.
Deborah Starr became the principal of Kermit School on January 14, 2015.  

She did not perform an evaluation of Grievant’s job performance for the 2014-2015 school year.  Richard Duncan, Director of Human Resources, made an inquiry dated November 3, 2015, concerning the absence of that evaluation. Principal Starr indicated that Grievant was off on worker’s compensation during the time she was preparing evaluations for the year.  In previous years, those evaluations were completed in early June. Id.

17.
Grievant did not receive an evaluation of her performance after the 2013-2014 school year and was never placed on a plan of improvement.


18.
Director Duncan became aware of Grievant’s attendance problems in the spring of 2015, when he noted that Grievant had missed enough days to exhaust her accumulated leave but was not on a leave of absence approved by the Board.  He sent an e-mail to Beth Daniels in the Human Resources Department asking if Grievant was on a leave of absence.  Through Ms. Daniels, Director Duncan found that the school secretary had been entering Grievant’s time in WVEIS as if she were on a leave of absence. However, Grievant had not requested a leave of absence and the Board had not granted one. 
Since Grievant’s leave had been exhausted she was not being paid for those days.


19.
Director Duncan sent a certified letter to Grievant dated May 14, 2015, advising her that she had missed a number of work days during the 2014-2015 school year after exhausting all of her available personal leave. He then explained in some detail how such leave needed to be accounted for by stating the following:
As your exhausted personal leave, any workdays missed since this exhaustion must be accounted for by using an unpaid leave of absence. This unpaid leave of absence may be either continuous or intermittent. An unpaid leave of absence must be recommended by the Superintendent and approved by the Mingo County Board of Education. Please consult Mingo County Board of Education Policy 4430 for more information on causes for which an unpaid leave of absence may be requested.
Please note that if you do not submit a timely request for an unpaid leave of absence, or if your request is not in keeping with the causes for which an unpaid leave of absence may be granted per MCBOE Policy 4430, then you may be considered absent without leave and subject to disciplinary action.

Respondent Exhibit 2.

20.
Subsequent to the letter from Director Duncan, Grievant McCloud submitted a request for leave of absence dated May 24, 2015.  She requested the leave to cover sixteen days in January 2015, thirteen days in February 2015, sixteen days in March 2015, seventeen days in April, 2015 and nine days in May 2015.
  In the boxes designated for the various categories of leave Grievant placed checks for “medical” and “family.” Id.

21.
During the 2014-2015 school year, Grievant missed 133.5 work days out of her 200-day term of employment. Grievant was absent without any leave or a leave of absence on seventy-four of those days and on workers compensation from May 12, 2015, until her return on September 1, 2015.  Id. 

22.
Between September 1, 2015 and October 22, 2015, Grievant had missed 21 days of work.  That is approximately half of the work days in the first two months of the 2015-2016 employment term. Id. 

23.
Director Duncan sent Grievant a letter dated October 23, 2015, noting that she had exhausted all of her available leave for the 2015-2016 school year and continued to miss additional days of work. He specifically noted that:
As you have similarly exhausted personal leave in previous years and been notified of the appropriate actions to take as result, your continued absences and lack of compliance with county policy regarding personal leave are grounds for disciplinary action.

Director Duncan concluded by informing Grievant that he was recommending to the superintendent that her employment with the Board be terminated. Id.

24.
 Robert Bobbera, Superintendent of Mingo County schools, sent Grievant a letter date October 28, 2015, stating: “Upon a review of your file and attendance record, I have decided to recommend your termination to the Board of Education.” The recommendation was made and the Board voted to terminate Grievant’s contract.

25.
Grievant provided documentation from her doctor that she was under the doctor’s care on various occasions throughout the year.  These documents were provided at the hearing but most of them had not been provided to her employer at the time the absences occurred.  The documents were from the office of Dr. Nichole Lackey Dillion and stated in part the following:
1) To whom it may concern,

The above patient [Grievant] is able to return to work or school as of: 09/01/14. Limitations: None. Date of First Treatment: 08/28/14

2) Return to work as of 10/02/14 First treatment date 10/01/14

3) Return to work as of 10/10/14. Date of first treatment: 10/8/14.

4) Return to work January 15, 2015, Brought her mother to her appointment January 14, 2014.

5) Return to work March 5, 2015. Date of first treatment: March 3, 2015.

6) Return to work April 1, 2015. Date of first treatment March 30, 2015.

7) Return to work 04/29/15. Date of first treatment: 04/27/15.

(Grievant Exhibit 3).  
26.
Grievant presented doctor leave slips from the Prestera Center showing visits for eight separate days between April 16, 2015, and November 19, 2015. Additionally, Grievant provided a slip dated November 24, 2015, and signed by her treating doctor at the Prestera Center, stating that “Tonja has not been able to attend work properly due to her . . . illness.”  (Grievant Exhibit 2).

27.
Grievant was never placed on a plan of improvement and was not suspended prior to her dismissal from employment.

Discussion

As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

“‘The authority of a county board of education to dismiss a [school employee] under W. Va. Code (1931), 18A-2-8, as amended, must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.’ Syllabus, DeVito v. Board of Education of Marion County, 169 W.Va. 53, 285 S.E.2d 411 (1981); Syllabus, Fox v. Board of Education of Doddridge County, 160 W.Va. 668, 236 S.E.2d 243 (1977); Syllabus Point 3, Beverlin v. Board of Education of Lewis County, 158 W.Va. 1067, 216 S.E.2d 554 (1975).”  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E. 2d 259 (1984).


The reasons listed W. Va. Code § 18A-2-8 for which a school public employee may be dismissed are set out as follows: 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

(b) A charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article. The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.

Respondent terminated Grievant’s employment after a long history of significant absenteeism and repeated failure to submit the proper documentation related to her absences.  Specifically, Grievant was often gone from work for many days, after exhausting all personal leave, without seeking a leave of absence or providing timely reports related to her absences from her medical providers.  Respondent argues that Grievant knowingly and intentionally refused to follow directives and warnings regarding the absences and reporting procedures, and this conduct amounts to “willful neglect of duty” and “insubordination” as contemplated by W. Va. Code § 18A-2-8.  

Grievant does not deny that she has been suffering from medical infirmities for a number of years which have required her to miss a great deal of work. However, she argues that all of her absences were based upon legitimate medical need, and to that end, she provided several medical excuses to her employer and at the hearing to confirm that she has been under the care of medical professionals.  She argues that any failure to follow specific policies related to leave and reporting requirements is correctable conduct. As such, pursuant to W. Va. Code § 18A-2-12a (a)(6), she is entitled to receive notice of her deficiencies through regular evaluations, and an opportunity to improve, prior to any disciplinary action. Grievant asserts that the failure of Respondent to provide her with an annual evaluation during the 2014-2015 school year or any formal improvement plans render the termination of her employment premature and improper. Respondent counters that Grievant’s conduct was intentional and unrelated to performance removing any requirements to strictly comply with W. Va. Code § 18A-2-12a (a)(6).

The term "willful neglect of duty" encompasses something more serious than incompetence. The term "willful" ordinarily imports a knowing and intentional act, as distinguished from a negligent act. Bd. of Educ. of the County of Gilmer  v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 ( 1990); Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994). “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990). 

For there to be "insubordination," the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid." Butts v. Higher Educ. Interim Governing Bd./Shepherd Coll., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curium).  The disobedience must be willful, meaning that "the motivation for the disobedience [was] contumaciousness or a defiance of, or contempt for authority." Id., 212 W. Va. at 213, 569 S.E.2d at 460 (citation omitted).  "Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions." Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990).

The underlying principle in both of these causes for dismissal of a school employee is that the conduct must be a knowing and intentional disregard of mandatory duties or authority. This is a heavy burden given that Respondent must prove that the reason for Grievant’s behavior was more than simple negligence. Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001); Stover v. Mason County Bd. of Educ., Docket No. 95-26-078 (Sept. 25, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 92-21-427 (Feb. 24, 1994).
The Supreme Court has made it clear that it is not the label given to the conduct that controls the application of W. Va. Code § 18A-2-12a, but whether the conduct was related to Grievant’s performance and is correctable. Accordingly, even when Respondent label’s Grievant’s conduct as “willful neglect of duty” or “insubordination” where the underlying complaints regarding an employee’s conduct relate to her employment “the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable.” Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002). Concerning what constitutes “correctable” conduct, the question is whether the conduct directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” If so, the evaluation and correction provisions do not apply. Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739 (W. Va. 1980).

The provisions of Policy 5300 referred to by the Court in theses have since been codified in W. Va. Code § 18A-2-12a and state the following:

(6) All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article. All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services. Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. . .

Respondent relies heavily upon Barker v. Boone County Bd. of Educ., Docket No. 02-03-092 (Aug. 26, 2002), for the proposition that long standing absenteeism and failure to provide required documentation for leave related to the absences constituted deliberate and intentional conduct which did not require the application of the protections set out in W. Va. Code § 18A-2-12a. Indeed, the Administrative Law Judge held that the grievant’s “failure to faithfully report to work after the exhaustion of her leave was willful neglect of duty and insubordination.” Id. While this and other general statements made in the decision seem to support Respondent’s position, the facts in Barker do not.  In that case it was not clear whether the grievant was truly suffering from medical conditions and under the care of a physician during the many absences. More importantly, the Administrative Law Judge specifically found the grievant had falsified at least one medical excuse, an act which clearly goes beyond simple negligence.
The present case does not contain those indications of intentional deception.  No one disputes Grievant’s medical maladies nor is she accused of falsifying documents.  Rather, she has failed to provide the appropriate documentation for leave, even after she was told to do so. It is unclear whether the policy provisions related to requesting leaves of absence was ever properly explained to her until Director Duncan notified her in her last year of employment. In fact, the school secretary was listing Grievant’s absences in WVEIS as leave of absence once her leave was exhausted. It was apparent that this procedure was being followed in other schools as well. While Grievant signed documents stating that she had received these policies, it is clear that not even the record keeper was consistently applying them.  It is just as likely that Grievant was confused or negligent regarding these procedures as it was that she intentionally abused them.

Grievant cites a more recent decision Byers v. Wood County Bd. of Educ., Docket No. 2013-2075-WooED (Oct. 31, 2013) for the proposition that Grievant’s conduct is correctable and subject to W. Va. Code § 18A-2-12a. The arguments made by the parties in Byer were nearly identical to those in the present case.  Grievant argued that the conduct was related to performance and she was entitled to regular evaluation which she had not received for two years after her performance was found to meet standards.  Respondent focused on Grievant’s failure to call off work properly which it characterized as an issue of conduct, not performance, obviating the need for evaluation and an opportunity to improve before grievant was dismissed.

In determining that the grievant’s conduct was subject to protections of W. Va. Code § 18A-2-12a, the Administrative Law Judge found that the Grievance Board has long held that excessive absences is an issue for which school employees are entitled to evaluation and an opportunity to improve. Carrell v. Kanawha County Bd. of Educ., Docket No. 20-87-073-1 (Jan. 30, 1987).  Indeed, Respondent includes standards of performance on its evaluation form which include, “Observes scheduled work hour,” Demonstrates regular attendance,” and “Adheres to school and county policies and procedures.”  Respondent cannot use these standards as indicators of Grievant’s performance on an annual basis and then argue at dismissal that they are not related to performance. Accordingly, Grievant’s conduct of consistently failing to comply with the absence and leave request reporting procedure as well as her long-term chronic absences are issues for which she is entitled to evaluation and an opportunity to improve.
The next issue is whether Respondent met those requirements prior to terminating Grievant’s employment. Grievant’s performance was evaluated for the 2010-2011, 2011-2012, 2012-2013, and 2013-2014 school years.  In each of these evaluations except the 2012-2013 school year which appears to be an anomaly, Grievant received a ration of “needs improvement” in the area of “Demonstrates regular attendance.” Grievant received a letter of reprimand in September 2011 for failing to follow proper reporting requirements and chronic absenteeism.  Some improvement was noted on her 2012-2013 evaluation only to be followed by a letter from her principal to the superintendent recommending another reprimand in January 2014.  Grievant received three separate letters from the superintendent attempting to schedule a meeting to discuss her absence and reporting issues.  While there is no proof that these meetings ever occurred, receiving such certified letters would put a reasonable person on notice that there was a significant problem.

Admittedly, Grievant did not receive an evaluation for the 2014-2015 school year, but she missed over 130 days out of her 200 day employment term. It is understandable that no evaluation of her performance was scheduled or completed. Additionally, Grievant received written admonishments from Director Duncan regarding her failure to apply for leaves of absence when her personal leave was exhausted but her compliance was sporadic at best.

A review of past evaluations and disciplinary action can establish an employee has been properly put on notice of performance deficiencies, and their continuing pattern of non-compliant behavior proves that the conduct is not correctable. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002). In the case of Hare v. Randolph County Bd. of Educ., 183 W. Va. 436, 438-439 (W. Va. 1990), a bus operator was involved in three accidents with his bus in the course of three years.  These incidents were never noted on the operator’s annual evaluations but a letter was sent to him after each one noting that future wrecks would lead to increasing discipline. After the fourth accident the grievant was fired.  In upholding the dismissal the West Virginia Supreme Court noted that: 
In this case, after each accident, Mr. Hare's conduct was evaluated in writing. He was informed of the harm resulting from the accident, and the safety problems were described. Also included were suggested plans for improving his work performance, including taking a safe driving course. There were disciplinary warnings contained in the correspondence which were systematically applied. While this material was not noted on Mr. Hare's annual evaluations, we do not find this to be a fatal defect. There was a substantial compliance with the evaluation procedures contained in Policy 5300(6)(a) by way of this specific correspondence, which was official and placed in his personnel file.

Id.  The same is true in this case.  Grievant’s absence issues were regularly noted in her evaluations. She apparently had several oral discussions with her principal and received one written reprimand as well as a recommendation for another. On top of this, she received written instructions regarding compliance with Respondent’s specific leave policies and cautions that failure to comply could lead to her dismissal.  Certainly, Respondent put Grievant on notice that her performance was significantly deficient and gave her numerous opportunities to improve that performance. Failure to perform an annual evaluation during one school year in which Grievant was absent far more than she was at work does not place Respondent out of compliance with the evaluation requirements of W. Va. Code § 18A-2-12a. Respondent proved Grievant was chronically absent from work over the course of a number of years and consistently failed to comply with the reporting requirements of Respondent’s policies.  Additionally, Respondent proved that these issues were brought to Grievant’s attention through regular performance evaluations, and that Grievant failed to improve her performance in these areas after being given ample opportunity to do so.  Accordingly, the grievance is DENIED.
Conclusions of Law
1.
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). 
2.
“‘The authority of a county board of education to dismiss a [school employee] under W. Va. Code (1931), 18A-2-8, as amended, must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.’ Syllabus, DeVito v. Board of Education of Marion County, 169 W.Va. 53, 285 S.E.2d 411 (1981); Syllabus, Fox v. Board of Education of Doddridge County, 160 W.Va. 668, 236 S.E.2d 243 (1977); Syllabus Point 3, Beverlin v. Board of Education of Lewis County, 158 W.Va. 1067, 216 S.E.2d 554 (1975).”  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E. 2d 259 (1984).


3.
The reasons listed W. Va. Code § 18A-2-8 for which a school public employee may be dismissed are set out as follows: 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

(b) A charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article. The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.
4.
The term "willful neglect of duty" encompasses something more serious than incompetence. The term "willful" ordinarily imports a knowing and intentional act, as distinguished from a negligent act. Bd. of Educ. of the County of Gilmer  v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 ( 1990); Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994). “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990). 

5.
For there to be "insubordination," the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid." Butts v. Higher Educ. Interim Governing Bd./Shepherd Coll., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curium).  The disobedience must be willful, meaning that "the motivation for the disobedience [was] contumaciousness or a defiance of, or contempt for authority." Id., 212 W. Va. at 213, 569 S.E.2d at 460 (citation omitted).  "Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions." Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990).

6.
The underlying principle in both “willful neglect” and “insubordination” is that the conduct must be a knowing and intentional disregard of mandatory duties or authority. This is a heavy burden given that Respondent must prove that the reason for Grievant’s behavior was more than simple negligence. Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001); Stover v. Mason County Bd. of Educ., Docket No. 95-26-078 (Sept. 25, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 92-21-427 (Feb. 24, 1994).
7.
It is not the label given to the conduct that controls the application of W. Va. Code § 18A-2-12a, but whether the conduct was related to employee’s performance and is correctable. Accordingly, even when an employer labels an employee’s conduct as “willful neglect of duty” or “insubordination,” where the underlying complaints regarding an employee’s conduct relate to her employment “the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable.” Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).

8.
Conduct is not considered correctable if “it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739 (W. Va. 1980); Trimboli v. Bd. of Educ. of the County of Wayne, 163 W.Va. 1, 254 S.E.2d 561 (1979); and Rogers v. Bd. of Educ., 125 W.Va. 579, 588, 25 S.E.2d 537 (1943).

9.
The provisions of Policy 5300 referred to by the Court in theses have since been codified in W. Va. Code § 18A-2-12a and state the following:

(6) All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article. All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services. Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. . .


10.
The Grievance Board has long held that excessive absences is an issue for which school employees are entitled to evaluation and an opportunity to improve. Byers v. Wood County Bd. of Educ., Docket No. 2013-2075-WooED (Oct. 31, 2013).


11.
A review of past evaluations and disciplinary action can establish an employee has been properly put on notice of performance deficiencies, and their continuing pattern of non-compliant behavior proves that the conduct is not correctable. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002). See also, Hare v. Randolph County Bd. of Educ., 183 W. Va. 436, 438-439 (W. Va. 1990).


12.
Respondent proved by a preponderance of the evidence that Grievant was chronically absent from work over the course of a number of years and consistently failed to comply with the reporting requirements of Respondent’s policies. 

13.
Respondent proved by a preponderance of the evidence that these issues were brought to Grievant’s attention through regular performance evaluations, and that Grievant failed to improve her performance in these areas after being given ample opportunity to do so.  

Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MAY 23, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� See W. Va. Code § 6C-2-4(1)(4).


� Kermit School serves students in grades pre-kindergarten through eighth.


� Letter from Dr. Lackey Dillon dated November 4, 2015, and admitted at the Board of Education hearing.


� The evaluation document, entitled Service Personnel Evaluation, is a single page listing twenty-two performance indicators and columns to the right of the standards where the evaluator may place a check rating the employee’s performance as “Exceeds Standards,” “Meets Standards,” or “Unsatisfactory” for each standard.


� Superintendent Keathley is no longer employed in Mingo County and did not testify. No reason was offered for the two month period between the date of the letter and the date of the meeting. 


� The low rating in the two areas related to updating her skills and training were related to Grievant missing the training about the new meal plan provided at the beginning of the school year as noted in the letter of reprimand. See FOF 5, supra.


� One could speculate that Principal Chaffin inadvertently placed all of the checks one column to the left increasing the rating in every area by one place.  However, there was no evidence presented regarding this anomaly leaving the trier of fact to accept the ratings as marked. Even if all the rating were moved one column to the left, making them the same as the previous year, Principal Chaffin made special note of Grievant’s significant improvement in attendance which is the focal issue in this matter.


� This e-mail exchange is included in Respondent Exhibit 2, which is comprised of several documents. From Ms. Daniels’ response it is apparent that the practice of entering absences into WVEIS for employees as if they were on a leave of absence when they had exhausted all of their available leave, was a common practice.  The employees were not paid for these days and their absences were recorded on the system.  However, the Human Resources department was not alerted that the employees were out of leave. 


� These date account for sixty-two of approximately eighty days of work during the first four months of the 2015 calendar year. 


� Upon the motion of Grievant’s counsel, the undersigned left the record open for Grievant to obtain most of the slips from the Prestera Center.  They were provided after the hearing and were never provided to her employer while Grievant was working.  They demonstrate that Grievant had medical problems for which she was receiving periodic treatment. However, they also demonstrate that she was not providing contemporaneous medical documentation for her absences as required by the Board policies. 


� See also, Trimboli v. Bd. of Educ. of the County of Wayne, 163 W.Va. 1, 254 S.E.2d 561 (1979); and Rogers v. Bd. of Educ., 125 W.Va. 579, 588, 25 S.E.2d 537 (1943).


� This is virtually the same language which was contained in West Virginia Board of Education Policy at 5300(6)(b) and relied upon in Maxie and Mason County Bd. of Educ., supra.
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