
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MELINDA KAY HART,



Grievant,

v. 






DOCKET NO. 2015-1717-DOT

DIVISION OF HIGHWAYS and

DIVISION OF PERSONNEL,



Respondents.


DECISION

Grievant, Melinda Kay Hart, filed a grievance against her employer, the Division of Highways, on June 25, 2015, alleging she had been covering the duties of the Occupational Safety Specialist 2 in a second District for two years, and the paperwork to try to obtain additional pay for her had not been processed.  As relief, Grievant is seeking, “[t]o see all paperwork processed as promised for consideration of additional duties pay increase and to rec[ei]ve additional duties pay increase with back pay.”


The level one grievance evaluator entered an Order dated July 8, 2015, waiving the grievance to level two as he had no authority to grant the relief requested.  A mediation session was held on November 19, 2015.  Grievant appealed to level three on December 28, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on April 11, 2016, in Elkins, West Virginia.  Grievant appeared pro se, the Division of Highways was represented by Ashley D. Wright, Esquire, Division of Highways Legal Division, and the Division of Personnel was represented by Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on April 11, 2016, at the conclusion of the level three hearing, as none of the parties wished to submit written argument.


Synopsis

Grievant believes she is entitled to be paid for taking on the additional duties she was performing in the absence of the Occupational Safety Specialist 2 in District 5, for a period of two years.  The Division of Highways agrees that Grievant should be compensated for her hard work, and, after a delay of several months, submitted a request for a 3% discretionary pay increase to the Division of Personnel.  The Division of Personnel determined that Grievant’s situation did not meet the requirements of the Pay Plan Implementation Policy for Grievant to be considered for the 3% discretionary pay increase for additional duties pay.  The Division of Personnel’s interpretation of its own Policy is entitled to deference.  Moreover, Grievant is not entitled to be awarded a pay increase which is discretionary in nature, and back pay is not available for discretionary pay increases.

The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant is employed by the Division of Highways (“DOH”) as an Occupational Safety Specialist 2 in District 8, consisting of four counties.  Each District within DOH has one Occupational Safety Specialist 2.


2.
In February or March 2013, the Occupational Safety Specialist 2 for District  5 had emergency surgery, and had to be off work on medical leave for several months.  Grievant was asked by Jeff Beverly, the DOH State Safety Officer, if she would be willing to cover District 5 in addition to District 8, and Grievant agreed to do so on a temporary basis.  Grievant was not promised additional pay for taking on this assignment.


3.
District 5 consists of seven counties and the portion of Interstate 81 that runs through West Virginia.  Interstate 81 is a busy, dangerous highway.  There are no interstate highways in District 8.  Grievant had some duties associated with this highway that she did not have in District 8.  The record does not reflect the complexity of these additional duties, or their frequency.


4.
Grievant was required to travel and stay overnight away from her home while she was covering District 5, and was compensated for her expenses and travel time.


5.
The Occupational Safety Specialist 2 for District 5 continued to experience medical issues, and Grievant continued to cover his duties through December 2015.  She covered some of his duties through March 2016, while she was training the person hired into the position in District 5.


6.
Beginning in approximately May 2014, Mr. Beverly discussed with Grievant the possibility of additional compensation for Grievant for taking on the additional responsibility for District 5 safety matters.  In January 2015, Lee Thorne, District 5 Engineer, discussed with Kathleen Dempsey, DOH Human Resources Director, the possibility of obtaining a 3% pay increase for Grievant.  Ms. Dempsey advised Mr. Thorne that she thought it was worth pursuing, but they would need to submit the necessary paperwork to request approval.


7.
Grievant was told that supporting documentation would be needed to apply for the 3% pay increase, and she prepared that documentation in January 2015, and submitted it for the approval of James Rossi, District 8 Engineer, on February 10, 2015.  Mr. Rossi had other priorities, and he and Ms. Dempsey did not sign off on the documentation until July 9, 2015.  Mr. Rossi recommended a 3% discretionary salary adjustment for Grievant, and asked that consideration be given to back pay.


8.
DOP’s Pay Plan Implementation Policy provides the guidelines for discretionary salary advancements.  It states, “[w]here increases are discretionary, appointing authorities have no obligation to pursue and employees have no entitlement to receive such increases.  Such increases are subject to authorization or limitation of the Governor’s Office, appointing authority or the State Personnel Board.”  This Policy discusses in Section II, D, 1, when a discretionary pay increase may be approved when additional duties have been assigned to an employee “beyond those expected of the position,” but a “change in classification is not warranted or possible.”  It states that “[t]he new duties, when evaluated separately, must be considered a substantial addition to the position, equivalent to or higher than the current classification of the position, and must add to the variety and scope of the position.”


9.
DOP’s Classification and Compensation Section received the request for a 3% discretionary pay increase for Grievant on September 3, 2015.  The request was denied by DOP’s Director, Sara P. Walker, by letter dated September 16, 2015.  The letter states that the request was denied “as the additional duties were temporary.  Furthermore, the additional duties were merely an increase in the volume of work rather than a change in the nature of the work.  Additionally, there was a request for back pay.  Since the request has been denied, back pay will not be an issue; however, please be reminded that the Grievance Board has consistently held that there is no provision for back pay when it comes to discretionary pay increases.”


10.
DOP’s Pay Plan Implementation Policy provides that when the additional duties are temporary, a temporary salary adjustment may be recommended, and that the employee must sign a letter of understanding detailing the terms and conditions of the assignment and the duration of the assignment, among other things.  “The letter shall be included in the documentation required to process the Personnel Transaction making the salary adjustment effective.”  No such letter accompanied the request for a salary adjustment for Grievant.


11.
The classification specification for Occupational Safety Specialist 2 states under the Nature or Work section that the position ensures compliance with workplace safety requirements “in a district of the Division of Highways.”  (Emphasis added.)


12.
DOH posted the position in District 5 which Grievant had been covering on March 30, 2015, as an Occupational Safety Specialist 1.  Interviews were conducted on June 16, 2015, and the position was filled starting August 24, 2015.  The record does not reflect why Grievant continued to perform the duties of the Occupational Safety Specialist 2 in District 5 from August 24 through December 2015.

Discussion

Grievant has the burden of proving her grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant disagreed with DOP’s conclusion that the duties she took on did not meet the requirements for a discretionary pay increase, pointing to the language in the classification specification that an Occupational Safety Specialist 2 works in one District only, and that she had taken on a second District, and also pointing to the different duties, whatever they might be, associated with Interstate 81, and to the fact that the addition of a substantial amount of the same duties met the requirements, as such duties were equivalent to the level of the duties she had been performing.  Grievant also pointed out that Mr. Rossi had delayed the submission of the documentation for the pay increase by several months, despite her efforts to move things forward.  DOP pointed out that no back pay is available for discretionary pay increases, and that, by the time DOP received the request the position had been filled.  DOP also presented the testimony of its Assistant Director of Classification and Compensation, Wendy Elswick, to further explain the denial of the request for the 3% discretionary pay increase.  Ms. Elswick opined that, although Grievant had certainly taken on a lot of additional work, the duties she was performing were not new duties that added to the complexity of her job, but rather, were a lot more of the very same duties she was already performing.  She explained that, even though the Pay Plan Implementation Policy states that the duties must be equivalent to or higher than the duties previously performed, this does not mean that adding a lot more of the very same duties qualifies as equivalent duties.  The duties must be different in nature from the duties the employee normally performs, even if the amount of duties added is substantial.  She explained that Grievant’s efforts would be more appropriately rewarded by a merit increase, which is not available at this time due to a moratorium on such pay increases.


An agency’s interpretation of the provisions of its own internal policy is entitled to deference by this Grievance Board, unless the interpretation is contrary to the plain meaning of the language, or is inherently unreasonable.  See Dyer v. Lincoln County Bd. of Educ., Docket No. 95-22-494 (June 28, 1996).  The Supreme Court of Appeals of West Virginia has held that “[w]hile long-standing interpretation of its own rules by an administrative body [or municipal agency] is ordinarily afforded much weight, such interpretation is impermissible where the language is clear and unambiguous.  Syl. Pt. 3, Crockett v. Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970).”  Syl. Pt. 2, Habursky v. Recht, 180 W. Va. 128, 375 S.E.2d 760 (1988).  In this instance, the language of DOP’s Policy is not clear and unambiguous to the non-expert, and DOP’s interpretation and explanation is entitled to deference.  This situation did not meet the requirements of the Policy for a 3% discretionary salary increase for the reasons described by Ms. Elswick.


The undersigned would also point out that the Grievance Board has found that “the granting of internal equity pay increases is a decision that is within the discretion of the employer to make, and such increases are not mandatory or obligatory on the part of Respondent.”  Harris v. Dep’t of Transp., Docket No. 2008-1549-DOT (Dec. 15, 2008), citing  Allen v. Dep’t of Transp., Docket No. 06-DOH-224 (Jan. 31, 2007).   An agency's decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep't of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).  While in this case the employer did recommend the salary increase, Grievant was not entitled to the discretionary pay increase even had her situation met the conditions of DOP’s Pay Plan Implementation Policy.  The Governor’s Office could have denied the request, even if DOP found that Grievant met all the requirements. 


As to the delay in processing Grievant’s documentation, this Grievance Board has previously made clear that an employer is under no obligation to process a discretionary increase at all, let alone within a particular time period, nor is a grievant entitled to back pay when the pay increase at issue is a discretionary pay increase.  “A grievant is not entitled to a retroactive discretionary pay increase when there is no law, rule, or policy requiring the agency, DOP, or the Governor’s Office to act within a certain timeframe on a request for a discretionary pay increase.  Green v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 2011-1577-DHHR (Oct. 1, 2012)” Hapney v. Pub. Employees Insurance Agency, Dep’t of Admin., and Div. of Personnel, Docket No. 2013-0861-DOA (Feb. 24, 2014).  Further, “[w]hile it is understandable that Grievant is frustrated by his employer’s failure to efficiently process his discretionary pay raise, this circumstance does not violate any law, rule, regulation, procedure or policy applicable to this category of pay increases. . . .  Thus, there is simply no applicable legal basis for authorizing back pay in these circumstances.”  Boggess v. Public Serv. Comm’n, Docket No. 2015-0079-PSC (Mar. 25, 2015).  


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving her grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
An agency’s interpretation of the provisions of its own internal policy is entitled to deference by this Grievance Board, unless the interpretation is contrary to the plain meaning of the language, or is inherently unreasonable.  See Dyer v. Lincoln County Bd. of Educ., Docket No. 95-22-494 (June 28, 1996).  The Supreme Court of Appeals of West Virginia has held that “[w]hile long-standing interpretation of its own rules by an administrative body [or municipal agency] is ordinarily afforded much weight, such interpretation is impermissible where the language is clear and unambiguous.  Syl. Pt. 3, Crockett v. Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970).”  Syl. Pt. 2, Habursky v. Recht, 180 W. Va. 128, 375 S.E.2d 760 (1988).


3.
The language of DOP’s Policy is not clear and unambiguous to the non-expert, and DOP’s interpretation and explanation of its Policy is entitled to deference.  This situation did not meet the requirements of DOP’s Pay Plan Implementation Policy for a 3% discretionary salary increase.


4.
“A grievant is not entitled to a retroactive discretionary pay increase when there is no law, rule, or policy requiring the agency, DOP, or the Governor’s Office to act within a certain timeframe on a request for a discretionary pay increase.  Green v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 2011-1577-DHHR (Oct. 1, 2012)” Hapney v. Pub. Employees Insurance Agency, Dep’t of Admin., and Div. of Personnel, Docket No. 2013-0861-DOA (Feb. 24, 2014).
“[T]here is simply no applicable legal basis for authorizing back pay in these circumstances.”  Boggess v. Public Serv. Comm’n, Docket No. 2015-0079-PSC (Mar. 25, 2015).


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
May 23, 2016



    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

�  Sometime after the filing of this grievance, Grievant’s last name was changed to Foster.






