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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DEBORAH K. MCKINNEY,



Grievant,

v. 






DOCKET NO. 2016-0245-TayED

TAYLOR COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

Grievant, Deborah K. McKinney, filed a grievance against her employer, the Taylor County Board of Education, on August 31, 2015.  The statement of grievance is quite lengthy, but generally alleges that the county superintendent of schools engaged in “retaliation, harassment, unfair treatment and bullying” immediately after Grievant appeared for an agreed upon meeting related to another grievance she had filed, with a tape recorder, and was told she was not allowed to record the meeting.  As relief Grievant sought, “monetary damages in the sum of $50,000 for emotional, physical damages and for the discriminatory, unfair, retaliatory actions that were taken and harassment and bullying.”
  At the level three hearing Grievant acknowledged that she was aware the Grievance Board does not award damages, and stated that she wanted the harassment, retaliation, and bullying to stop.


 A conference was held at level one on November 20, 2015, and a level one decision denying the grievance was issued September 23, 2015.  Grievant appealed to level two on October 10, 2015, and a mediation session was held on February 25, 2016.  Grievant appealed to level three on March 11, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on August 8, 2016, at the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Denise M. Spatafore, Dinsmore & Shohl, LLP.  This matter became mature for decision on September 12, 2016, on receipt of Respondent’s proposed findings of fact and conclusions of law.  Grievant declined to submit written proposals.


Synopsis

Grievant believes that the superintendent of schools has engaged in harassment, retaliation, and bullying toward her, and treated her unfairly.  The evidence demonstrated that the superintendent’s actions toward Grievant were based on reasonable expectations and to enforce county policy.  No harassment, retaliation, unfair treatment, or bullying was demonstrated by Grievant.

 
The record developed at level three consists of the testimony of Grievant and Superintendent Kathy Green.  The following Findings of Fact are properly made based on the record developed at  level three.


Findings of Fact

1.
Grievant has been employed by the Taylor County Board of Education (“TBOE”) as a bus operator for 13 years.  She was also the Cheerleading Coach at Taylor County Middle School until her resignation on August 28, 2015.


2.
A meeting was scheduled for August 25, 2015, at 8:30 a.m. to discuss the issues raised by Grievant in an earlier grievance.  The meeting was being held at the recommendation of the mediator in that grievance, and two other TBOE employees had voluntarily agreed to attend to try to work out the issues raised by Grievant and were present.  TBOE Superintendent Kathy Green and counsel for TBOE were also present for the meeting.  When the meeting began, Grievant took action to begin tape recording the meeting.  Grievant was told by TBOE’s counsel and Superintendent Green that she could not record the meeting.  Grievant stated that her attorney had advised her to record the meeting so she could use the recording as evidence in future proceedings.  Because Grievant was not allowed to record the meeting, she refused to participate, and the meeting did not proceed.


3.
After the meeting on August 25, 2015, Superintendent Green began checking the telephone messages left on her office telephone voicemail.  One of the messages, left by an unidentified caller questioned why cheerleaders were riding Grievant’s bus.  Superintendent Green’s office telephone does not have caller ID, and she had no idea who the caller was.  Superintendent Green was not aware that cheerleaders were riding Grievant’s bus, and she did not believe that the cheerleaders were riding Grievant’s bus, so she contacted Chief Mechanic Gary Weaver and asked him where Grievant parked her bus.  When Mr. Weaver advised her that Grievant parked the bus at her home, she directed him to go to Grievant’s home and pull the tape from the bus for her review.  Superintendent Green did not contact Grievant’s supervisor, Todd Bolyard, because he does not work between 9:00 a.m. and 1:00 p.m., and she wanted to address this matter as quickly as possible.


4.
Mr. Weaver got the tape from Grievant’s bus and provided it to Superintendent Green.  Superintendent Green reviewed the tape and discovered that the Taylor County Middle School cheerleaders were boarding Grievant’s bus at the Middle School with the students Grievant was transporting home, riding the bus for Grievant’s entire route of almost an hour, and then being returned to the Middle School for cheerleading practice.  She also observed that Grievant was carrying on conversations with the cheerleaders while driving the school bus, rather than focusing all her attention on driving as she is supposed to do, and she found this disturbing.


5.
TBOE’s policy is that only those students who are being transported either to school or to their homes are to be riding the school bus.


6.
Superintendent Green was a TBOE Assistant Superintendent during the 2014-2015 school year, and while in that position, she discovered that bus operators were allowing relatives and others who were not authorized to be on the school bus, to ride their buses to various destinations, in violation of county policy.  Superintendent Green put a stop to the practice of bus operators allowing unauthorized individuals to ride the school bus, and thought she had made it clear to all personnel that this was not to occur.


7.
Grievant had signed notes from all the cheerleaders’ parents stating that they were allowing the cheerleaders to ride Grievant’s bus.  These notes had been presented to the secretary at Taylor County Middle School and stamped by her.  The secretary should have also recorded the information on the notes in a log book.


8.
TBOE policy does not provide an exception for students to ride a bus that is not transporting them from school to their home destination if they have a note from their parents.  In other words, even if a student has written parent authorization, TBOE policy does not allow a student to ride a bus route in order to attend an extra-curricular practice.


9.
The cheerleaders were riding Grievant’s bus because cheerleading practice was scheduled from 3:30 p.m. to 5:00 p.m.  Grievant did not believe there was anyone at the Taylor County Middle School who could supervise the cheerleaders until 3:30 p.m., so they would have to ride their bus home and then someone would have to bring them back to school to cheerleading practice immediately.  Further, Grievant’s bus schedule indicates that she would return her bus to her home where it was parked at 4:05 p.m.
 


10.
Had Grievant asked, the cheerleading practice time could have been changed to a later time.


11.
It is the responsibility of the students’ parents to get them to and from extra-curricular activity practices.


12.
Superintendent Green cancelled cheerleading practice for August 25, 2015, due to the change in the transportation for the cheerleaders.  She believed the parents needed to be notified immediately that the cheerleaders would not be riding Grievant’s bus that day or in the future, and called the cheerleaders in to a meeting with Principal Keener, and then directed them to call and advise their parents of this change.


13.
Superintendent Green left Grievant two messages on her telephone advising her that she was not to transport the cheerleaders on her bus route, and that cheerleading practice had been cancelled that day.  Grievant believed Superintendent Green’s tone of voice on these messages was aggressive and inappropriate.


14.
Grievant was not disciplined in any manner for violation of county policy.




Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant alleged that she had been subjected to retaliation, harassment, bullying, and unfair treatment.  Respondent argued that the actions taken by the Superintendent were to enforce a county policy which Grievant
had not been following.


Specifically, Grievant questioned why she was not allowed to record the informal meeting on August 25, 2015, and why Superintendent Green did not ask the Assistant Superintendent or Grievant’s supervisor to handle the issue with the cheerleaders riding the bus.  She stated that when Superintendent Green left both messages on her telephone, she spoke in an aggressive manner, and Grievant did not understand why Superintendent Green was so hostile “from the start.”  Grievant questioned the motive for pulling the tape from her bus, asserting it was pulled “to try to catch her in something,” and she did not think Superintendent Green should have cancelled cheerleading practice.  Grievant felt that the “stern reprimand” she received was uncalled for, and that she was treated poorly.


While it is certainly the superintendent’s call as to whether to handle an issue herself or delegate the task, Superintendent Green explained that she did not hand the cheerleader issue off to Grievant’s supervisor primarily because she felt it needed to be addressed immediately, and Grievant’s supervisor is not at work from 9:00 a.m. to 1:00 p.m.  She stated she did not hand the matter off to the Assistant Superintendent because she is a hands-on person and felt she needed to address the issue because the message was left on her telephone.  Superintendent Green did not dispute that the messages she left for Grievant could have left the impression that she was being more aggressive than was intended, as she was dealing with a student suicide attempt that morning as well, and things were a little chaotic.


West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).


If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id.  See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).


Grievant believes she was treated in an adverse manner by not being allowed to record the August 25, 2015 meeting, being told she could not transport the cheerleaders on her bus, and having the tape of her bus pulled.  Assuming that these were adverse actions, Grievant failed to demonstrate that there was any causal connection between the grievance she had filed and these actions.  Grievant was not allowed to tape the meeting for a valid reason.  It was an informal meeting called in an effort to try to resolve issues among employees.  Taping the meeting was not going to contribute to this effort, but was more likely to result in these efforts failing.  The tape was pulled from Grievant’s bus as the result of a telephone report of Grievant violating county policy, and despite the fact that Superintendent Green observed Grievant violating county policy on the tape, Grievant was not disciplined, so clearly no one was “trying to catch her at something.”  The investigation was the result of the anonymous telephone call, and as soon as Superintendent Green became aware that the cheerleaders were riding Grievant’s bus in violation of county policy, she took action to stop this.  Grievant did not prove her claim of retaliation.


West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance. Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997). "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty. See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)." Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).  A single incident does not constitute harassment. Johnson v. Dep't of Health and Human Res., Docket No. 98-HHR-302 (Mar. 18, 1999); Metz v. Wood County Bd. of Educ., Docket No. 97-54-463 (July 6, 1998).  While Superintendent Green’s directive to Grievant that she could not tape an informal meeting and that the cheerleaders could not ride her bus on her route may well have been annoying to Grievant, since she disagreed with this, Superintendent Green did not place unreasonable expectations on Grievant, nor was her behavior “contrary to the behavior expected by law, policy and profession.”  Superintendent Green’s behavior was consistent with that expected of a superintendent who is charged with enforcing county policy.  It was also Superintendent Green’s call as to whether cheerleading practice should be canceled, and while Grievant did not like the decision, it was certainly reasonable to cancel practice since the parents would otherwise be called upon to find some way to get their children to practice with very little notice.


Bullying is not defined for purposes of the grievance procedure.  Webster’s online Dictionary defines the verb bully as, “to frighten, hurt, or threaten; . . . to cause (someone to do something by making threats or insults or by using force.”  It defines bully as a transitive verb as, “to treat abusively; to affect by means of force or coercion;” and as an intransitive verb as, “to use browbeating language or behavior.”  While Superintendent Green could have left a message for Grievant that was less harsh, the fact that Grievant did not appreciate the Superintendent’s tone or directive does not make the message or any other action taken by the Superintendent to enforce the rules bullying.  Grievant did not demonstrate that anyone engaged in bullying of her.


Grievant alleged that she was being treated unfairly.  Grievant did not indicate how it was unfair of Superintendent Green to enforce county policy.  Such allegations are usually couched as discrimination or favoritism claims.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant presented no evidence that any other employee was being treated differently than she.  It appeared that Grievant may have been claiming that other employees were being allowed to park their buses at unauthorized locations, while she had been told she could not do so, but the testimony presented on this was very unclear, and it is unclear whether this occurred in August or October 2015.  Superintendent Green did indicate that she had handed this issue over to Grievant’s supervisor to ensure that the rules were being followed, and she would follow-up with him on this issue.


Finally, despite Grievant’s view of this situation, she did not receive a “stern reprimand.”  She was told to follow policy.  "Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions."  Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990).  While Superintendent Green is not Grievant’s direct supervisor, she is the ultimate supervisor of all employees in the county, and is entitled to a certain level of deference and respect, whether the employee agrees with her decisions or not.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


3.
West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance. Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997). "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty. See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)." Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).  A single incident does not constitute harassment. Johnson v. Dep't of Health and Human Res., Docket No. 98-HHR-302 (Mar. 18, 1999); Metz v. Wood County Bd. of Educ., Docket No. 97-54-463 (July 6, 1998).


4.
Bullying is not defined for purposes of the grievance procedure.  Webster’s online Dictionary defines the verb bully as, “to frighten, hurt, or threaten; . . . to cause (someone to do something by making threats or insults or by using force.”  It defines bully as a transitive verb as, “to treat abusively; to affect by means of force or coercion;” and as an intransitive verb as, “to use browbeating language or behavior.”


5.
In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


6.
The actions complained of by Grievant were reasonable actions taken by the Superintendent, and did not constitute retaliation, harassment, bullying, discrimination, or favoritism.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).






 
       __________________________________









      BRENDA L. GOULD

Date:
October 13, 2016


       Deputy Chief Administrative Law Judge
� The Grievance Board does not award punitive or tort-like damages in making an employee whole.


	W. Va. Code § 29-6A-5(b) allows for the provision of “fair and equitable” relief which has been interpreted by the Grievance Board to encompass such issues as back pay, travel reimbursement, and overtime, but not to include punitive or tort-like damages for pain and suffering. Spangler v. Cabell County Bd. of Educ., Docket No. 03-06-375 (Mar. 15, 2004); Walls v. Kanawha County Bd. of Educ., Docket No. 98-20-325 (Dec. 30, 1998); Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).


Miker v. W. Va. Univ., Docket No. 06-HE-133 (July 18, 2006).


�  Grievant asserted that Taylor County Middle School Principal Keener knew that the cheerleaders were riding her bus.  Superintendent Green testified that Principal Keener told her he did not know this.  Whether Principal Keener was aware of this or not is of no relevance to any of the issues in this grievance as Grievant was not disciplined.  If Principal Keener was aware of this information and chose to allow the cheerleaders to ride the bus when he knew they were not allowed to do so, this does not mean that Superintendent Green could not enforce county policy when she found out about it.


�  It is not clear from the record, but it appears that Grievant was not returning the bus to her home at 4:05 p.m., but was parking it at the Middle School in order to start cheerleading practice on time, and then returning the bus to her home at 5:00 p.m.  It also appears from the record that this practice was not authorized either, and was in violation of TBOE policy, and Grievant may have been told she was not allowed to park her bus at the Middle School during practice.  However, this issue of where the bus was to be parked may have occurred after the grievance was filed, in October 2015. 


�  Grievant attempted to bring up other interactions with Superintendent Green which had occurred in October 2015, two months after this grievance was filed.  Grievant was advised that these situations could not be used to bolster her claims of harassment and bullying.






