THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

RONALD LAMM



Grievant,

v.







     Docket No. 2016-1613-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

LAKIN HOSPITAL,



Respondent.

DISMISSAL ORDER


Grievant, Ronald Lamm, was employed by Respondent, Department of Health and Human Resources (“DHHR”), as a Health Services Worker at Lakin Hospital. Mr. Lamm filed an expedited level three grievance form
 dated April 30, 2016, alleging that his employment was terminated without good cause and that he was not provided a predetermination meeting before his dismissal. As relief Grievant seeks reinstatement with back pay and interest as well as all benefits restored.

Respondent filed a Motion to Dismiss dated August 17, 2016, alleging Grievant cannot be granted the relief he seeks.  Grievant was given notice of the motion and an opportunity to reply on or before August 30, 2016.  Grievant has not submitted a response and the motion is mature for a ruling.

Synopsis


Respondent dismissed Grievant based upon an allegation of abuse of a patient at Lakin Hospital.  Respondent is required to report such allegations to the Office of Health Facility Licensure and Certification (“OHFLAC”). OHFLAC conducts an independent investigation and if it substantiates patient abuse, it places the offender on a registry which prohibits hospitals from hiring them.  Grievant was placed upon the OHFLAC register of abuse and Respondent is prohibited by federal law from hiring him regardless of the outcome of this grievance.
Findings of Fact


1.
Grievant, Ronald Lamm, was employed by Respondent, Department of Health and Human Resources (“DHHR”), as a Health Services Worker
 at Lakin Hospital. 
2.
Mr. Lamm filed a grievance alleging that his employment was terminated without good cause and that he was not provided a predetermination meeting before his dismissal. As relief Grievant seeks reinstatement with back pay and interest as well as all benefits restored.


3.
Grievant’s employment was dismissed by DHHR for allegedly abusing a nursing home patient in his care at Lakin Hospital.


4.
The Office of Health Facility Licensure and Certification or OHFLAC is the agency responsible for oversight of the Nurse Aide Program in state hospitals. This program oversees the Nurse Aide training and competency evaluation programs and maintains the Registry.  The Registry contains the names of Nursing Assistants who have admitted or have been adjudicated to have abused, neglected or misappropriated the property of residents of a facility.

5.
When allegations of patient abuse or neglect have been reported at the hospital, Lakin Hospital is required by State law and regulations to immediately report the allegations to the OHFLAC Nurse Aide Program. W. Va. Code St. R. § 69-6-3.2. OHFLAC conducts an independent investigation into the allegations.

6.
Respondent Lakin Hospital reported the allegations of patient abuse made against Grievant to OHFLAC pursuant to the required procedures established by OHFLAC.


7.
By letter dated June 23, 2016, Grievant was notified by OHFLAC that an investigation had been conducted of the allegation that Grievant had committed patient abuse and OHFLAC “determined that the evidence substantiated the allegation.” (Respondent Exhibit 1).  The letter expressed the intent of OHFLAC to place Grievant’s name on the Nurse Aide Abuse and Neglect Registry “pursuant to 42 CFR § 483.156 and W. Va. Code St. R. § 69-6-1 et seq.” Id. Grievant was also informed of his right to file a written request for a hearing to contest the decision within thirty days of receipt of the notice letter.

8.
Grievant did not request a hearing and was notified by letter dated July 28, 2016, that his name has been placed on “the Nurse Aide Abuse and Neglect Registry of the State of West Virginia.” (Respondent Exhibit 2).

Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code §6C-2-1, et seq.” W. Va. Code St. R. § 156-1-6.2. Additionally, “A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” W. Va. Code St. R. § 156-1-6.11.

Grievant’s name has been placed by OHFLAC on the Nurse Aide Abuse and Neglect Registry of the State of West Virginia. Federal law prohibits DHHR from employing Grievant at Lakin Hospital once a finding has been “entered into the State nurse aide registry concerning abuse, neglect, mistreatment of residents or misappropriation of their property” at a long-term nursing facility. 42 C.F.R. § 483.13(c)(1)(ii)(B). Additionally, West Virginia Nursing Home Legislative Rule, designed to be in compliance with the federal law, prohibits the employment of any person with a negative finding or whose name is entered on the Nurse Aide Abuse and Neglect Registry.  See W. Va. Code St. R. §§ 64-13-4.16.c.3.B and 64-13-11.3.a.1.


The relief Grievant seeks is reinstatement to his prior position with back pay, interest, and benefits restored. This is the proper remedy for improper termination of employment which normally would be available from the Grievance Board. However, under the circumstances of this grievance, this remedy is not available to Grievant because it is prohibited by federal and state law. See Walker v. Dep’t of Health & Human Ser., Docket No. 2009-1473-DHHR (Feb 10, 2010). Because the only remedy requested and proper for Grievant is “wholly unavailable,” the grievance is DISMISSED.

Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code §6C-2-1, et seq.” W. Va. Code St. R. § 156-1-6.2.


2.
“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” W. Va. Code St. R. § 156-1-6.11.

3.
Federal law prohibits DHHR from employing Grievant at Lakin Hospital once a finding has been “entered into the State nurse aide registry concerning abuse, neglect, mistreatment of residents or misappropriation of their property” at a long-term nursing facility. 42 C.F.R. § 483.13(c)(1)(ii)(B).


4.
The remedy of reinstatement to employment with back pay, interest and restoration of benefits is “wholly unavailable” to Grievant because it is prohibited by federal and state law. See Walker v. Dep’t of Health & Human Ser., Docket No. 2009-1473-DHHR (Feb 10, 2010). 


Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: September 12, 2016. 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� See, W. Va. Code § 6C-2-4(a)(4).


� Health Service Workers meet the definition of Nurse Aides or Nursing Assistants under W. Va. Code St. R. § 69-6-2.10.





5

