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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SHANNON BLACKBURN, et al., 



Grievants,

v.






Docket No. 2015-1148-CONS

MINGO COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievants are employed by Respondent, Mingo County Board of Education, as principals and assistant principals in Mingo County.  They all filed grievances dated April 10, 2015, with the following allegation:

WV Code § 6C-2-2 Discrimination, uniformity of pay, WV Code § 18A-2-2 Contract terms.  Mingo County Vice Principal/Principal/Administrative pay policy.  Mingo County BOE uses two different formulas to calculate the same county principal supplement.  The practice is discriminatory and lacks uniformity.  Administrative staff at Mingo Central High get to multiply their extended contract days (those over two hundred) twice.

As relief, Grievants seek the following:

The grievants request that all Principals and Vice Principals be paid using the same formula and that all extended days be calculated in the same fashion.  Back pay plus interest and related benefits.


Following a level one conference on April 10, 2015, this grievance was denied by decision dated May 18, 2015.  A level two mediation session was held on September 2, 2015.  Grievants perfected their appeal to level three, and an evidentiary hearing was held in Charleston, West Virginia, on December 4, 2015, before Administrative Law Judge Billie Thacker Catlett.  Grievants were represented by Michael Hennessey, WVEA.  Respondent 
was represented by Howard E. Seufer, Jr., Bowles Rice, LLP.  At the close of the hearing, the parties agreed to submit their proposed findings of fact and conclusions of law no later than January 14, 2016.  This case was reassigned from Administrative Law Judge Billie Thacker Catlett to the undersigned on April 29, 2016, for administrative reasons.


Synopsis


Grievants argue that, beginning in 2012, Respondent used a formula at Mingo Central High School unlike the formula used to pay all other principals in the county.  The Mingo Central formula essentially multiplied an index twice and thus paid those principals twice for their extended contracted days.  Grievants point out that this lack of uniformity continued until the 2015-2016 school year.  Respondent agrues that Grievants rely upon a mistake made in the calculation of the salaries to make a case of discrimination before the discrepancy was discovered and corrected by the adoption of a new salary and contract schedule.  An error made in regard to one employee does not entitle another employee to the benefits of the same mistake.  Under the facts of this case, Grievants failed to met their burden of proof and this grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Prior to the 2015-2016 school year, the calculation of the salaries of the Respondent’s principals and assistant principals was designed to take into account that their annual contract terms exceeded 200 days.


2.
The calculation began by determining the salary to which the principal or assistant principal would be entitled as a 200-day teacher for the Respondent.  As in the case of 200-day teachers, the salary reflected the individual’s degree level and years of experience, as well as the county’s excess levy.


3.
The salary to which the principal or assistant principal would be entitled as a 200-day teacher was then increased by a state minimum salary increment rate for principals or assistant principals.  The increment, expressed as a percentage, is twice as large for principals than for assistant principals.  It also depends upon the number of teachers that the administrator supervises.


4.
To then account for the days in excess of 200 that a principal or assistant worked and the level of responsibility the administrator had, the Respondent maintained an “Extended Employment/Supplemental Salary Schedule.”  The schedule indicated the number of extended days (over and above 200) in the annual contract term of the principal or assistant principal.  It also specified an index factor by which the salary calculated was to be multiplied in order to compensate the administrator for extended days and for the level of responsibility of their jobs.


5.
For principals, the number of extended days in the annual contract term differed depending upon whether the principal was assigned to a high school, middle school, or elementary school, and whether the school had more than 400 students.  For assistant principals, the number of extended days in the annual contract term differed depending upon whether the assistant was assigned to a high school, middle school or elementary school.


6.
The “Extended Employment/Supplemental Salary Schedule” covering principals and assistant principals had been in effect since the new Mingo Central High School opened at the beginning of the 2011-2012 school year.


7.
When the consolidated Mingo Central High School opened, the school district was operating under the direction of the State Board of Education through the State Department of Education.  The Mingo Central High School principal was employed under a 261-day contract.  The Mingo Central High School assistant principals were employed under 240-day contracts.  No other principal in the county held a 261-day contract, and no other assistant principals held a 240-day contract.


8.
The “Extended Employment/Supplemental Salary Schedule” did not establish index factors for the 261-day high school principals or 240-day assistant high school principals.  They were set for Mingo Central High School by the State Department of Education in intervention.  The Mingo Central High School principal’s index was set at 1.45, and the assistant principals’ at 1.27, to account for the administrators’ extended days and additional duties in the operation of the consolidated school.


9.
Unbeknownst to anyone in administration, a payroll office employee, in arriving at annual salaries for the Mingo Central High School administrators, made a mistake.  The employee apparently determined the salary to which an administrator would be entitled as a 200-day teacher, multiplied it by the appropriate state minimum salary increment rate under W. Va. Code § 18A-4-3, and then multiplied the result by the appropriate index factor that accounted for the administrator’s extended days.  But then, as if the employee thought that the resulting figure was for a 200-day contract and did not already account for the extended days that a principal and assistant worked, the payroll employee may have divided the resulting figure by 200 (apparently to arrive at a daily rate of pay) and then multiplied it by the length of the administrator’s annual contract term.  This inflated the Mingo Central High School administrators’ salaries above what they should bave been had the payroll employee not added those additional steps to the usual calculation.


10.
Alternatively, it may be that the payroll employee entered into the WVEIS system the salary resulting from the supplemental salary calculation, and WVEIS, treating the figure as salary for a 200-day term, automatically divided the figure by 200 and then multiplied by the number of days in the administrator’s term to arrive at a final salary.  The salaries were still inflated.


11.
The record did not establish with any degree of certainty how or why the payroll employee made the mistake.  By the time the payroll employee’s error was discovered in January or February of 2015, she was deceased.


12.
The record did not establish that officials knew about the discrepancy until it was discovered in January or February of 2015.  There was no evidence indicating that anyone in a position of authority directed the payroll employee to calculate the Mingo Central High School salaries as she did, or that the Respondent, the State Department of Education, or school district officials intended to compensate the Mingo Central High School administrators at inflated rates.


13.
Grievants do not take issue with any differences between the number of extended days provided Mingo Central High School administrators and the number of extended days provided to any of the Respondent’s other principals and assistant principals.  They also acknowledged that it was not wrong for Mingo Central High School  administrators to receive higher annual salaries than some of Grievants received.


14.
Grievants acknowledge that with the Respondent’s approval of a new “Supplemental Salary and Extended Contract Schedule” that took effect on July 1, 2015, their concerns about the way Mingo Central High School administrators’ salaries are calculated have been resolved.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievances by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants argue that, beginning in 2012, Respondent used a formula at Mingo Central High School unlike the formula used to pay all other principals in the county.  The Mingo Central formula essentially multiplied an index twice and thus paid those principals twice for their extended contracted days.  Grievants point out that this lack of uniformity continued until the 2015-2016 school year, and resulted in discrimination.  Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. CODE § 6C-2-2(d).  In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more

similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities

of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the

employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


The statute governing annual salary increments for principals and assistant principals, W. Va. Code § 18A-4-3(h), provides that, “[n]othing in this section prevents a county board from providing, in a uniform manner, salary increments greater than those required by this section.”  In order to make a claim under this provision, an employee must show that the county board provided salary increments for principals or assistant principals in a manner that was not uniform.


To make a case of discrimination or breach of the uniformity rules, Grievants rely only upon the mistake, or error, made in the calculations of the salaries of Mingo Central High School administrators before the discrepancy was discovered, and corrected by the adoption of the new “Supplemental Salary and Extended Contract Schedule” that took effect on July 1, 2015.  The Grievance Board has long recognized that boards of education are not bound by an employee’s mistake.  Bryant/Shields v. Raleigh County Bd. of Educ., Docket No. 05-41-236 (May 16, 2006); Stowers v. Lincoln County Bd. of Educ., Docket No. 99-22-093 (Oct. 20, 1999).  In particular, an error made in regard to one employee does not entitle another employee to the benefits of the same mistake.  Kiger v. Monongalia County Bd. of Educ., Docket No. 05-30-062 (May 31, 2005).
  No statute, policy, rule or regulation requires a county board to compensate one employee the same as another similarly situated employee where the higher paid employee was receiving such pay as the result of an error or mistake. Whipkey v. Calhoun County Bd. of Educ., Docket No. 03-07-360 (Apr. 8, 2004).


Respondent’s adoption of the new “Supplemental Salary and Extended Contract Schedule” that took effect on July 1, 2015, rendered moot the request of Grievants that all principals and assistant principals be paid using the same formula.  Because Grievants failed to prove discrimination, or a violation of the uniformity rule, their request for back pay plus interest and related benefits is denied.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievances by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
The Grievance Board has long recognized that boards of education should be encouraged to correct their errors as early as possible.  Conners v. Hardy County Bd. of Educ., Docket No. 99-16-459 (Jan. 14, 2000); Barrett v. Hancock County Bd. of Educ., Docket No. 96-15-512 (Dec. 31, 1997); Toney v. Lincoln County Bd. of Educ., Docket No. 2008-0533-LinED (Oct. 31, 2008).


3.
It is well established an error made in regard to one employee does not entitle another employee to the benefits of the same mistake.  Kiger v. Monongalia County Bd. of Educ., Docket No. 05-30-062 (May 31, 2005).


4.
Grievants failed to prove by a preponderance of the evidence that Respondent engaged in discrimination that was not the result of an error or mistake; Grievants failed to prove by a preponderance of the evidence the Respondent committed a violation of the uniformity rule.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:  June 1, 2016                     


___________________________









Ronald L. Reece









Administrative Law Judge
�“Grievant is not entitled to the relief he requests even though he was treated differently from another employee, because the other employee benefitted from a mistake.”  Walker v. Dep’t of Transp./Div. of Highways, Docket No. 01-DOH-450 (Sept. 19, 2001).






