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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

WILDA COSNER,


Grievant,

v. 






DOCKET NO. 2015-1520-GilED

GILMER COUNTY BOARD OF EDUCATION,


Respondent, and

TERESA SKINNER,


Intervenor. 


DECISION

Grievant, Wilda Cosner, filed a grievance against her employer, the Gilmer County Board of Education, on June 4, 2015.  The statement of grievance reads, “WV § 18A-4-8; WV § 18A-4-8a; WV § 18A-4-8b Most senior aide not chosen for ECAT.  Position given to less senior aide due to mistake in RIF/Transfer process”.  As relief Grievant seeks to be awarded the position at issue, “and any back pay, interest, plus related benefits.”


A conference was held at level one on July 28, 2015, and a decision denying the grievance at that level was issued on August 26, 2015.  Grievant appealed to level two on September 2, 1015, and a mediation session was held on December 15, 2015.  Grievant appealed to level three on January 6, 2016, and a level three hearing was held before the undersigned Administrative Law Judge on May 25, 2016, at the Grievance Board’s Westover, West Virginia, office.  Grievant was represented by Ben Barkey, West Virginia Education Association, Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP, and Intervenor was represented by Jeremy Radabaugh, West Virginia Education Association.  This matter became mature for decision on July 1, 2016, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant is employed by Respondent as an Aide.  She bid on a posted Aide/ECCAT  position, which required ECCAT certification.  Although Grievant was the most senior applicant in the Aide classification, she did not at any time hold ECCAT certification,
 nor did she demonstrate that she had completed all the requirements necessary to obtain ECCAT certification.  Grievant did not demonstrate she was entitled to placement in the posted position.


The following Findings of Fact are properly made from the record developed at  level three, and the Agreed Stipulations entered into by the parties at level one which are set forth as Findings of Fact Numbers 2 through 10.


Findings of Fact

1.
Grievant has been employed by the Gilmer County Board of Education (“GBOE”) for eight years.


2.
Grievant and Intervenor are both regular employees of Respondent in the Aide classification.


3.
During the 2014-2015 school year, Intervenor was employed at Troy Elementary School in the Aide/ECCAT classification.  Due to the impending closure of Troy Elementary School at the conclusion of the school year, Intervenor had been placed on the transfer list for 2015-2016.


4.
During the 2014-2015 school year, Grievant was employed at Glenville Elementary School as an Aide III, assigned to a special education class.  Grievant continues to retain that position for the 2015-2016 school year.


5.
On April 29, 2015, Respondent posted a vacancy for a Pre-K Special Needs Classroom/Transportation Aide at Glenville Elementary School.  The posting required ECCAT certification.


6.
Although she has completed the educational requirements of the West Virginia Board of Education for the ECCAT authorization, Grievant has never been employed in that classification.


7.
Grievant has more seniority than Intervenor in the Aide classification.  She does not have any ECCAT seniority.  Grievant’s Aide seniority date is November 5, 2007.  Intervenor’s Aide seniority date is January 26, 2010.


8.
Both Grievant and Intervenor applied for the Glenville Elementary Aide/ECCAT position.


9.
Grievant and Intervenor were the only applicants for the Glenville Elementary School Aide/ECCAT position.


10.
Intervenor was hired for the vacancy at Glenville Elementary, effective July 1, 2015, because she was currently employed in the Aide/ECCAT classification and held seniority in that job title.


11.
As of the level three hearing in this matter, Grievant did not hold certification as an ECCAT from the State Board of Education, she did not hold certification as an ECCAT at the time the position was filled or on the date the successful applicant began working in the position at issue, nor has she ever held this certification.  Grievant has also not submitted an application or information to the State Board of Education seeking ECCAT certification.


12.
During the 2010-2011 school year, Grievant was employed under a contract by GBOE, which Grievant signed.  The contract for that school year states that Grievant was employed as an itinerant special education classroom/transportation aide.  The contract does not state that Grievant was employed that school year as a kindergarten aide, nor does GBOE have any other contract for Grievant for that school year indicating that she at some point bid into a kindergarten aide position.


13.
Grievant has not submitted verification of at least one year of pre-kindergarten or kindergarten teaching experience to the State Board of Education.




Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


West Virginia Code § 18A-4-8b provides with regard to selection for service personnel positions that:


A county board shall make decisions affecting promotion and filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight of this article, on the basis of seniority, qualifications and evaluation of past service.


Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.


West Virginia Code § 18A-4-8 lists service personnel classification titles and provides definitions for each title.  This Code § at (i)(36), (37), and (38) defines the class titles Early Childhood Classroom Assistant Teacher I, Early Childhood Classroom Assistant Teacher II, and Early Childhood Classroom Assistant Teacher III.  These class titles replaced the class titles Early Childhood Classroom Assistant Teacher - Temporary Authorization, Early Childhood Classroom Assistant Teacher - Permanent Authorization, and Early Childhood Classroom Assistant Teacher - Paraprofessional Certificate, effective March 9, 2015, prior to the date the position at issue was posted.  Early Childhood Classroom Assistant Teacher I is defined as “a person who does not possess minimum requirements for the permanent authorization requirements, but is enrolled in and pursuing requirements.”  Early Childhood Classroom Assistant Teacher II is defined as, “a person who has completed the minimum requirements for a state-awarded certificate for early childhood classroom assistant teachers as determined by the State Board.”  Early Childhood Classroom Assistant Teacher III is defined as, “a person who has completed permanent authorization requirements, as well as additional requirements comparable to current paraprofessional certificate.”  West Virginia Code § 18A-3-2a states that a paraprofessional certificate may be issued by the State Board of Education to persons who have met the two stated conditions, those being completion of 36 semester hours “in subjects directly related to performance of the job,” and demonstration of “the proficiencies to perform duties as required of a paraprofessional.”  West Virginia Code § 18A-4-8(u) states that an aide “who becomes employed as an Early Childhood Classroom Assistant Teacher shall hold a multiclassification status that includes aide and/or paraprofessional titles.”


While there are three ECCAT class titles, West Virginia Code § 18A-4-8b(d)(2) states:

Each class title listed in section eight of this article is considered a separate classification category of employment for service personnel, except for those class titles having Roman numeral designations, which are considered a single classification of employment[.]

Accordingly, the three ECCAT class titles would be considered a single classification of employment.  This Code § states, however, at (d)(2)(C):

Paraprofessional, autism mentor, early classroom childhood assistant teacher and braille or sign support specialist class titles are included in the same classification category as aides[.]

Finally, at § (d)(3) it states:

The assignment of an aide to a particular position within a school is based on seniority within the aide classification category if the aide is qualified for the position.
(Emphasis added.) So, in this case, it would seem that it is seniority in the Aide classification that is controlling on the issue of which applicant is most senior.  However, the issue which will decide this case is whether Grievant was qualified for the position.


In addition to the foregoing somewhat confusing statutory provisions, the State Board of Education has in place regulations which discuss the requirements for ECCAT certification, and qualifications for classification in the pre-March 9, 2015 ECCAT class titles, but which seem to be at odds in some respects to the current statutory definitions.  What is clear from the regulations, however, is that in order for an employee to obtain any type of ECCAT certification from the State Board of Education, the employee must either be employed in an ECCAT position, or present “verification of at least one year of pre-kindergarten or kindergarten teaching experience.”  126 C.S.R. 136 §§ 12.1.c.7 and 12.1.d.8.  (Emphasis added).


The undersigned must conclude that, by definition, Grievant was qualified to hold the class title Early Childhood Classroom Assistant Teacher I, and she had more seniority than Intervenor in the Aide classification.  It is clear that, despite Grievant’s suggestion that she should be issued an ECCAT certificate, she does not hold ECCAT certification, as was required by the posting.  Respondent’s witnesses testified that it is their understanding that the State Board of Education does not consider an employee to be qualified for permanent ECCAT authorization until that employee has actually been employed as an ECCAT, although the regulations cited previously indicate that proof of prior teaching experience in a kindergarten or pre-kindergarten classroom would also qualify.  While Grievant testified that she had been a kindergarten Aide during the 2010-2011 school year, Respondent’s records do not support this testimony, and Grievant did not demonstrate that the work she did would qualify as teaching experience.  Moreover, whether Grievant should be issued a certificate is not for the undersigned to decide in this grievance, but is an issue for the State Board of Education.


Grievant argued that she was entitled to placement in the position due to her Aide seniority, despite her lack of certification, and compared her situation to that of a teacher who has not yet received certification.  Suffice it to say that the rules related to teacher certification and the rules related to ECCAT certification are completely different.  In fact, the State Board of Education regulations cited previously specifically address in detail when a teacher who has not yet obtained certification may be placed in a position, while they are silent with regard to placement of a service personnel employee in a position who has not yet obtained ECCAT certification.  Further, there is no evidence to support a finding that Grievant has even submitted the necessary paperwork to the State Board of Education in an attempt to obtain a certificate.  The question here is whether Respondent was required to place Grievant in the posted position when she did not hold the certification required by the posting, and Respondent had no reason to believe that Grievant would receive ECCAT certification by the time she began working in the position.


The Grievance Board has addressed the issue of service personnel certification in several selection cases.  The only thing that is clear from these cases is that the issue turns on timing and the unique facts and circumstances.  In Sargent v. Wood County Board of Education, Docket No. 05-54-140 (July 15, 2005), the Administrative Law Judge found that a non-bus operator
 employee who did not hold certification on the date of the interview, but was fully certified when the board of education approved the hiring, should have been considered to be certified, and placed in the position.  In Bowyer v. Fayette County Board of Education, Docket No. 2012-1352-FayED (August 22, 2013), the Administrative Law Judge, relying on Keatley v. Mercer County Board of Education, 200 W. Va. 487, 490 S.E.2d 306 (1997), found that, as long as the employee held the appropriate Autism Mentor certification prior to the date she assumed the duties of the position, that was sufficient.  “[T]he Grievance Board has held that an individual who had completed the college courses required for a position was a proper selection for an aide position, even though the credits had not yet been recorded during the application period.  Davis v. Doddridge County Bd. of Educ., Docket No. 99-09-125 (Aug. 9, 1999).”  Harvey v. Mineral County Bd. of Educ., Docket No. 00-28-117 (Aug. 7, 2000).  In Harvey, the Administrative Law Judge concluded that Respondent did not err in placing Intervenor in the position at issue, because, “[e]ven though there was a question regarding one of the [college] credits, Intervenor was ultimately awarded the certification based upon the courses she had completed before the position at issue was posted.”


The undersigned concludes from the statutory provisions cited above, the State Board of Education regulations, and the case law on this issue, that Grievant was not properly certified for the posted position at any time, nor did she demonstrate that she had completed all the requirements for obtaining certification.  Accordingly, Grievant did not demonstrate that she was entitled to be awarded the position at issue.  


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
West Virginia Code § 18A-4-8b provides with regard to selection for service personnel positions that:

A county board of education shall make decisions affecting promotion and filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight, article four of this chapter, on the basis of seniority, qualifications and evaluation of past service.


3.
“A board of education is permitted to fill a vacant position with an applicant who has completed the requirements for certification at the time of the interview or date of hiring and is waiting for the certification results.  Keatley v. Mercer County Bd. of Educ., 200 W. Va. 487, 490 S.E.2d 306 (1997).”  Harvey v. Mineral County Bd. of Educ., Docket No. 00-28-117 (Aug. 7, 2000).


4.
Grievant did not demonstrate that she held the required certification for the position at issue, or that she had completed all the requirements necessary for obtaining the required certification.


Accordingly, this grievance is DENIED.



Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).






                 __________________________________









      BRENDA L. GOULD

Date:
July 27, 2016


       Deputy Chief Administrative Law Judge
�  ECCAT is the acronym for Early Childhood Classroom Assistant Teacher.


�  The posting itself was not made a part of the record.


�  Bus operator certification issues are unique and not applicable here, and will not be further addressed.






