THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
LEONARD MICHAEL TABOR,



Grievant,

v.







 Docket No. 2015-0671-BooED

BOONE COUNTY BOARD OF EDUCATION,



Respondent. 
DECISION

Grievant, Leonard M. Tabor, is employed as a custodian by Respondent, Boone County Board of Education (“Board”) and assigned to Jeffery-Spencer Elementary School. At all times relevant to this grievance, Mr. Tabor was the only custodian assigned to that school.  Mr. Tabor filed a level one grievance form dated December 11, 2014, alleging that the Board violated an established past practice of paying additional compensation to custodians when they were required to report for a half day on snow days to check on the school, if they were the only custodian assigned to the school.  Grievant also alleged that another custodian had been paid for these days during the 2013-2014 school year and he had not.  As relief Grievant seeks, seven and one half days of pay, plus interest, as compensation for the fifteen half days he was required to report to the school on snow days when the remaining staff was not during the 2013-2014 school year.
A level one conference was held on January 5, 2015, a decision denying the grievance was issued on January 12, 2015.  Grievant filed a timely appeal to level two and a mediation was conducted on March 30, 2015.  Subsequently, Grievant appealed to level three by form dated April 9, 2015.
A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board, on October 30, 2015.  Grievant appeared personally and was represented by John E. Roush, Esquire, WVSSPA, and Respondent was represented by Rebecca M. Tinder, Esquire, Bowles Rice LLP.  This matter became mature for decision on December 2, 2015, upon receipt by the Public Employees Grievance Board of the last Proposed Findings of Fact and Conclusions of law submitted by the parties.
Synopsis



Grievant claims that the Board violated a long-standing established past practice of paying additional compensation to custodians when they were required to report for a half day on snow days to check on the school, if they were the only custodian assigned to the school. He alleges that such custodians were paid an additional half day of pay each time they were required to report when the other staff assigned to the school were not.  Grievant had to report to the school on fifteen days when classes were cancelled due to inclement weather during the 2013-2014 school year and only received his regular pay for those days.  Grievant also claims that another custodian who is similarly situated to him received an additional half day’s pay for each of those days when Grievant did not. 

Grievant failed to prove the existence of any rule regulation policy or law which would require Respondent to provide him half a day’s pay in addition to his full day of pay on the snow days he was required to report to work.  Additionally, Respondent provided documentation establishing that the custodian identified by Grievant as receiving the extra pay had not actually received such compensation.  Accordingly, the grievance is DENIED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Leonard “Mike” Tabor, is employed as a custodian by Respondent, Boone County Board of Education, and assigned to Jeffery-Spencer Elementary School. He has been employed by the Board for ten years. At all times relevant to this grievance, Mr. Tabor was the only custodian assigned to that school.  


2.
Grievant has a 205-day employment term
 and occasionally he works additional days at the close of the school years if requested by his principal and approved by the superintendent.  During the 2013-2014 school year Grievant worked his regular 205-day employment term plus six additional days for a total of 211 days. (Respondent’s Exhibit 3).

3.
On days when school is closed for heavy snow or extremely cold temperatures, (“snow days”) Grievant is required to report to work for one half of a day to check for frozen pipes, furnace malfunctions or other weather related problems at the school.  Other employees at the school do not generally have to report to work on those days. 

4.
Respondent’s Boone County Schools Severe Weather Procedures, states in pertinent part “in a school with only one custodian and his/her contract is less than 240 days, the custodian will report for ½ day to check the building and complete assigned duties.” The policy does not authorize or require those custodians to compensation above their normal daily rate for performing these duties during their regularly scheduled work days.

5.
During the 2013-2014 school year, Grievant was required to report for one half day on fifteen snow days. (Grievant’s Exhibit 1 & Respondent’s Exhibit 2.)  These days were all included in Grievant’s regular employment term and he received a full-day of pay for each one. He did not receive any pay for those days beyond his regular daily rate.

6.
Grievant testified that in past years he received a half-day of pay for each snow day he was required to report, in addition to his regular pay for that day.  He provided no additional proof for that assertion.


7.
Adrian Anderson is employed by the Board as a custodian at Ashford-Rumble Elementary School.  He is the sole custodian assigned to that school.  Mr. Anderson was required to report to that elementary school for a half day, on each snow day during the 2013-2014 school year, just like Grievant.

8.
Mr. Anderson told Grievant that during the 2013-2014 school year he received an additional half day of pay for each snow day he reported to the school.  Mr. Anderson’s pay records indicate that he only received his regular daily rate of pay on those days.
 It is more likely than not that Mr. Anderson did not receive pay beyond his normal daily rate for the snow days he reported during the 2013-2014 school year.
Discussion


As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievant asserts that Respondent had a past practice of paying custodians who were required to report on snow days, a half day of pay in addition to their regular pay, as compensation for coming to work when other employees did not have to report. He grieves the fact that he did not receive this additional pay for working half days on fifteen days during the 2013-2014 school year when school was canceled due to inclement weather and many other school employees did not have to report. 


Additionally, Grievant alleges that Respondent committed unlawful discrimination by paying another custodian additional pay for snow days during the 2013-2014 school year but not doing the same for him.  

Respondent argues that it did not have a prior practice of paying additional compensation to custodians on snow days, Grievant received pay for the entire day on each of the fifteen snow days since they were part of his regular employment term, and that they did not discriminate against Grievant because they did not pay any of their custodians additional compensation for reporting on snow days.

West Virginia Code § 18-3-6 states: “At the request in writing of any citizen, teacher, school official, county or state officer, the State Superintendent of Schools shall give his interpretation of the meaning of any part of the school law or of the rules of the State Board of Education. The West Virginia Supreme Court of Appeals has cited this statute in holding that the State Superintendent’s interpretations are entitled to great weight unless clearly erroneous. Bright v. Tucker County Bd. of Educ., 184 W. Va. 33, 399 S.E.2d 176, (1990).
 

On September 24, 2003, the State Superintendent issued an interpretation in response to a question about additional pay owed to custodian for reporting to work on snow days when other employees were not required to report:

"When school is CANCELED because of a ‘snow day’ and I (or any other employee with over 200 day contracts) am required to work that day, how must or should I be compensated for also being required to work the make- up day?"
As I understand the scenario you set forth, you are not entitled to any additional compensation for working on a make-up day. A day lost due to snow will necessarily be scheduled to made up on a day which is already included as a paid day within your employment term. Even if teachers are not required to report to work on a snow day, that day is not a vacation day. It is included as part of your employment contract for which you are paid. Working on both the make-up day and the snow day does not add any days to your employment term. Thus, no additional compensation will be owed to you.  (Emphasis Added).

The Grievance Board cited this interpretation in holding that custodians were not entitled to additional pay reporting to work snow days when other employees were not required to do so. Shreve v. Wetzel County Bd. of Educ., Docket No. 04-52-339 (December 30, 2004). Grievant did not prove by a preponderance of the evidence that Respondent had a continuing past practice of paying additional compensation to custodians who were required to report on snow days.  Additionally, Respondent is not required to pay Grievant more than his regular daily rate when he is required to report for a half a day on a snow day that is part of his regular employment term.


Grievant argues that he has been subjected to discrimination because Respondent paid another custodian additional compensation for snow days on which he was required to report during the 2013 2014 school year. For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2 (d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

Grievant was similarly situated to the other employee inasmuch as they were both the sole custodian assigned to one of the Board’s elementary schools, and they were both required to report to their assigned schools for half a day on snow days during the 2013–2014 school year.  However, Respondent’s records clearly demonstrated that neither Grievant nor the Mr. Anderson received additional pay for reporting to work on those snow days. Grievant did not prove discrimination by a preponderance of the evidence because he did not demonstrate that he was treated differently from any similarly situated employee. Accordingly, the grievance is DENIED.
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  

2.
"Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous." Syl. pt. 4, Security Nat'l Bank & Trust Company v. First W.Va. Bancorp, Inc., 166 W.Va. 775, 277 S.E.2d 613 (1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L. Ed. 2d 284 (1982); Bright v. Tucker County Bd. of Educ., 184 W. Va. 33, 399 S.E.2d 176, (1990).

3.
Grievant did not prove by a preponderance of the evidence that Respondent had a continuing past practice of paying additional compensation to custodians who were required to report on snow days. Respondent is not required to pay Grievant more than his regular daily rate when he is required to report for a half a day on a snow day that is part of his regular employment term.


4.
For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2 (d). 


5.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

6.
Grievant did not prove, by a preponderance of the evidence, that Responded discriminated against him by treating him differently than any other similarly situated employee.


Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: FEBRUARY 10, 2016.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� (Respondent’s Exhibit 4, page 2).


� During the 2013-2014 school year, Mr. Anderson received pay for working five additional days at the school at the principal’s request, like the six additional days worked by Grievant. (Grievant’s Exhibit 5).  He may have been confusing the pay for these days with the snow days, but he did not testify so it is not possible to say with certainty.


� The Court in Bright v. Tucker County Bd. of Educ., supra noted that: "Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous." Syl. pt. 4, Security Nat'l Bank & Trust Company v. First W.Va. Bancorp, Inc., 166 W.Va. 775, 277 S.E.2d 613 (1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L. Ed. 2d 284 (1982) and applied that principle to the State Superintendent’s interpretations authorized by the statute.
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