WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
LESLIE FISHER,
Grievant,

v.






Docket No. 2016-1505-CalED
CALHOUN COUNTY BOARD OF EDUCATION,
Respondent.



D E C I S I O N
Leslie Fisher, Grievant, filed this grievance against her employer the Calhoun County Board of Education (“Board”), Respondent, on April 8, 2016, protesting her suspension and ultimate termination.  The expedited grievance
 form provides:

Respondent suspended Grievant without pay and terminated her contract of employment for administering corporal punishment.  Grievant denies the charge.  Grievant alleges a violation of W.Va. Code 18A-2-8 and alleges that termination of her contract of employment is arbitrary and capricious given her record with Respondent.

For relief, Grievant sought the following:

Grievant seeks reinstatement with compensation for all lost wages and all benefits, pecuniary and nonpecuniary, for both the suspension without pay and the termination with interest.  Grievant also seeks the expunging of any and all references to the suspension and termination from her personnel file with Respondent.
Calhoun County Schools Superintendent, Timothy L. Woodward, informed Grievant by letter dated March 8, 2016, that Grievant was suspended without pay and advised Grievant that he would recommend the termination of Grievant’s contract of employment for behavior which “falls below the requirements of State Board Policy 5902 and West Virginia Code ( 18A-5-1(e).”  A predetermination hearing was held before the Calhoun County Board of Education on April 4, 2016.  Grievant was present and represented by legal counsel.  Documents and verbal testimony were made a part of the record.  See Transcription of Board Hearing and exhibits, (R Ex 1)
. Following the hearing the Board voted to approve the recommendation of the Superintendent and terminate Grievant’s employment as a paraprofessional/classroom aide.  Grievant, by counsel, filed a timely grievance contesting the action of the School Board. A level three hearing was held before the undersigned Administrative Law Judge on July 13, 2016, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by legal counsel  SEQ CHAPTER \h \r 1John Everett Roush, Esquire, West Virginia School Service Personnel Association.  Respondent appeared in the form of Timothy Woodward, Superintendent of Calhoun County Schools.  Respondent’s legal counsel was Richard S. Boothby, Esq., of Bowles Rice McDavid Graff & Love, LLP. 

This matter was to mature for decision on August 26, 2016, the assigned date for the submission of the parties' proposed findings of fact and conclusions of law. However, by motion of Respondent by counsel, agreement of Grievant by counsel, and order of the undersigned Administrative Law Judge, that postmark deadline was changed to September 6, 2016.  Both parties submitted Proposed Findings of Fact and Conclusions of Law proposals.

Synopsis
Grievant was suspended and terminated from employment as a paraprofessional/classroom aide for conduct pertaining to her care and disciplining of a minor non-verbal autistic student.  Respondent maintained Grievant’s actions violated rules and regulations applicable to her conduct as an employee of Calhoun County Board Education.   SEQ CHAPTER \h \r 1An employee of a county board of education may be suspended or dismissed for immorality, incompetency, cruelty, insubordination, willful neglect of duty or unsatisfactory performance of duties.  Respondent, by a preponderance of the evidence, met its burden of proof and established that Grievant’s actions violated applicable standards of conduct. Respondent maintains Grievant demonstrated conduct which constituted insubordination and willful neglect of duty.  Respondent established and demonstrated cause for termination of Grievant’s employment.  This grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.
 SEQ CHAPTER \h \r 1

Findings of Fact
1. Leslie Fisher, Grievant, was employed by Calhoun County Board Education as a regular employed paraprofessional/classroom aide.  
2. Relevant to this matter, Grievant worked in the classroom of teacher Ashley Cunningham at Pleasant Hill School in Grantville, WV.  
3. Grievant was hired by Respondent as a half-time paraprofessional/aide in 2010.  She served as a substitute teacher for approximately five years prior to 2010. 
4. During her years of employment with the Board, in compliance with West Virginia Board of Education Policy 4373, Grievant received training on the proper use of physical restraints with students whose conduct posed a risk of injury to the student or others. R Exs 5, 6, and 7.

5. Grievant’s performance evaluations with Respondent have been acceptable. 
6. During the 2015-2016 school year, Grievant worked with a child to whom we will refer as “Z”.
  “Z” at all relevant times, was a four/five-year-old non-verbal preschool student with autism.  

7. Grievant admits to smacking the student, “Z”.  See Transcript of Board Hearing at p. 53, line 17; p. 58, line 4; p. 62, line 22.  Also see R Ex 4.  
8. Teacher Ashley Cunningham testified that once during class, when “Z” was within the physical control of Grievant, she heard a smacking sound and suspected that Grievant had smacked the child.  L-3 Cunningham Testimony.  Ms. Cunningham asked Grievant if she had in fact smacked “Z”.  Grievant communicated, “it wasn’t as bad as it sounded.”  Id.  Ms. Cunningham admonished Grievant not to smack the child again.

9. Grievant acknowledges she used a fly swatter and a wooden back scratcher to frighten “Z” into behaving properly.  See Transcript of Board Hearing at pg. 43 and 56.
10. Sierra McCormick was an aide also working in Ms. Cunningham’s classroom during the relevant time period.  
11. Ms. McCormick observed Grievant smacking the child on his hands, buttocks, and leg.  Further, Grievant recommended to Ms. McCormick that smacking “Z” as a means of correcting his undesirable behaviors.  R Ex 1. 
12. On March 4, 2016, around noon, Ms. McCormick contacted her building Principal Tyson Price and explained that she had observed Grievant smacking a child with a wooden back scratcher.  See Board Hearing Transcript at p. 12, pgs. 27-31. 
13. Principal Price contacted Assistant Superintendent, Kelli Whytsell, a central office administrator, to seek guidance about how to address the reported incident.  
14. County Superintendent Woodward informed Grievant pursuant to a March 8, 2016 correspondence, that effective March 9, 2016 she was suspended, without pay, and at the Calhoun School Board meeting he planned to recommend to the Board that this unpaid suspension be ratified, and that her contract of employment be terminated. In part the correspondent provided reasoning of the following: 
You have admitted that on multiple occasions in the past you have slapped the leg and hands of a Special Needs Pre-K student as a form of discipline. You state you did this to keep him from kicking you and putting items in the classroom fish tank. You also admitted that you laid a wooden back-scratcher on your lap during nap time to deter the student from being disruptive. Another employee in the Pre-K program alleges that she has seen you hit the child with the back-scratcher even though you deny this has occurred. You admitted that when you slapped the student’s leg it may have been hard enough for the classroom teacher to hear. You admitted that the classroom teacher addressed you on this matter and you admitted you knew it was wrong.

Your behavior falls far below the requirements of State Board Policy 5902 and West Virginia Code 18A-5-1(e).

R Ex 8.
15. Grievant administered physical force to student “Z” on more than one occasion, admittedly with her hands, allegedly with a wooden object. 
16. During the Level Three hearing, Ms. McCormick was handed a wooden back scratcher found in the classroom and she identified it as being the same wooden back scratcher she observed Grievant use to smack the student.  Ms. McCormick was asked to smack the hearing table with the same amount of force she saw Grievant using to smack the child with the back scratcher. 
17. W. Va. Code §18A-5-1(e) states, “Corporal punishment of any student by a school employee is prohibited.”
18.  West Virginia Board of Education Policy 4373 cites §18A-5-1(e) and explains further that, “No physical punishment of any kind can be inflicted upon a student.  This includes:  hitting or striking a person on their physical person” (Emphasis added) R Ex 7, Policy 4373 p. 58.
19. Respondent does not claim that the child was physically injured by Grievant.  Respondent maintains that Grievant violated rules and regulations applicable to her conduct as an employee of Calhoun County Board Education.

Discussion
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
 W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  The causes listed in the statute are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a nolo contendere to a felony charge.
Respondent maintains Grievant’s actions are and were  SEQ CHAPTER \h \r 1unacceptable employee conduct.   SEQ CHAPTER \h \r 1It is recognized that Respondent had discretion in the circumstance of this case.  Yet ultimately, Respondent chose to discharge Grievant.  W. Va. Code §18A-5-1(e) states, “Corporal punishment of any student by a school employee is prohibited.”  West Virginia Board of Education Policy 4373 cites §18A-5-1(e) and explains further that, “No physical punishment of any kind can be inflicted upon a student.  This includes:  hitting or striking a person on their physical person” See R Ex 7 p. 58.  Respondent avers that Grievant’s conduct was deliberate and intentional behavior which constituted insubordination and willful neglect of duty.
Insubordination has been defined as the "willful failure or refusal to obey reasonable orders of a superior entitled to give such order."  Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93‑BOD‑309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26‑89‑004 (May 1, 1989).  In order to establish insubordination, the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be wilful; and (c) the order (or rule or regulation) must be reasonable and valid.  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Santer v. Kanawha County Bd. of Educ., Docket No. 03‑20‑092 (June 30, 2003); Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93‑BOD‑309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26‑89‑004 (May 1, 1989).  Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions. See Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  Moreover, insubordination may involve “more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988).

 SEQ CHAPTER \h \r 1“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.
  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ., Docket No. 2008-1395-MarED (Oct. 30, 2008).
Grievant suggested that “Z” tends to respond better to verbal commands and tactile stimulation rather than to verbal commands alone.  In short, it was necessary to touch him whenever he needed to be redirected or motivated to do or to cease doing something. Grievant put forth for consideration that on limited occasion to attract and redirect “Z’s” attention and to reinforce the negative command, e.g., to cease putting objects in the aquarium, Grievant would smack “Z’s” finger.  Grievant’s duties involved preventing “Z” from running and keep him immobilized on occasions.  She would do this by holding him in a sort of “bear-hug” from behind.  Sometimes while in this position, “Z” would kick Grievant’s shins.  To reinforce the verbal command of “No, Z---” and redirect “Z’s” attention from the act of kicking her shins, Grievant would smack “Z” on the leg. Grievant maintains she had little training on dealing with autistic children like “Z”, and used her best judgement on the appropriate means of redirecting “Z’s” attention from an inappropriate activity.  Grievant feels her actions were appropriate.
 In a nutshell, Grievant offers:

   Grievant’s physical contact with “Z” was made in order to distract him from the inappropriate behavior and reinforce the verbal commands to cease the activity.  This contact did not occur as a penalty imposed for the inappropriate behavior after the cessation of the activity, but rather during the activity.  The point was to stop the behavior and not impose punishment for the behavior after the fact.

See Grievant’s Proposed Findings of Fact and Conclusions of Law proposal.
Grievant suggests that her conduct does not constitute “corporal punishment” rather her actions might more accurately be viewed as unsatisfactory performance.  The undersigned is not persuaded this matter is an example of Grievant being unaware that special needs students should not be smacked.
 “[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [she] does not know the standard to be met, or what is required to meet the standards, and [her] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).  Grievant suggests the current case is a good example of why an employee should be given notice of deficiency by an evaluation and an opportunity to improve prior to termination.
  The undersigned is not persuaded the instant grievance is truly an example where Grievant was unaware of proper and acceptable behavior.  

Further, this grievance matter is not an issue of force or degree of the slap(s). Grievant suggests her actions were situationally appropriate.
  This premise is problematic.  Smacking a student as a means of behavior control is inconsistent with applicable employee conduct provisions.  It violates W. Va. Code §18A-5-1(e) and West Virginia Board of Education Policy 4373.  
Two school employees testified that they saw and/or heard Grievant smack “Z” on separate occasions.
  As a non-verbal person with autism, the child was in no position to tell anyone what was happening to him or to lodge any kind of protest.  As a school employee trained on Policy 4373 and its strict prohibition against inflicting “physical punishment of any kind . . . upon a student,” Grievant is in no position to claim that she did nothing wrong.  Policy 4373’s prohibition on physical punishments is so broad and comprehensive that it forbids using a physical activity or any other “negative physical actions to control behavior.”  See Policy 4373 at p.58.  This is precisely what Grievant admits to doing.  Grievant acknowledges using a fly swatter and a wooden back scratcher to frighten “Z” into behaving properly.
  See Grievant Testimony L-3 and Board Hearing Transcript pgs. 43 and 56.  Also see R Ex 4. 
West Virginia Board of Education Policy 5902, Employee Code of Conduct, among other things, requires West Virginia school employees to “demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior,” to “create a culture of caring through understanding and support,” and to “contribute, cooperate, and participate in creating an environment in which all employees/students are accepted and are provided the opportunity to achieve at the highest levels in all areas of development.”  Smacking a student as a means of behavior control is inconsistent with Policy 5902.  

The law is plain; the prohibition clear. Grievant’s negative physical actions are a violation of W. Va. Code §18A-5-1(e) and West Virginia Board of Education Policy 4373  Rather than heeding Ms. Cunningham’s warning “not” to smack “Z”, Grievant did so on more than one occasions. 
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). 
“Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 

“When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved.” Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 20, 1997). Mitigation of a penalty is considered on a case by case basis. Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995).   A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996). 
In the circumstance of this matter, the undersigned is not persuaded that sufficient justification to mitigate Respondent’s actions is established.  Grievant's actions of deliberate and intentional smacking of a student as a means of behavior control is inconsistent with W. Va. Code ( 18A-5-1(e).  The undersigned is persuaded that Grievant's actions of deliberately and intentionally smacking a non-verbal special needs student as a means of behavior control is inappropriate behavior for a county school board employee. 
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. Corporal punishment of any student by a school employee is prohibited. W. Va. Code ( 18A-5-1(e) 
3. Grievant's actions of deliberately and intentionally smacking a student as a means of behavior control is inconsistent with W. Va. Code ( 18A-5-1(e).
4. West Virginia Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.” The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).
5. Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions. See Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  Moreover, insubordination may involve “more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988).

6. In order to establish insubordination, a county board must demonstrate a policy or directive applied to the employee, was in existence at the time of the violation and that the employee’s failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Domingues v. Fayette County Bd. of Educ., Docket No. 04-10-341 (Jan. 28, 2005).
7. (Willful neglect of duty may be defined as an employee(s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant(s neglect of duty was more than simple negligence.(  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty (is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95‑06‑325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95‑29‑151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93‑21‑427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96‑17‑219 (Dec. 31, 1996).(  Geho v. Marshall County Bd. of Educ., Docket No. 2008-1395-MarED (Oct. 30, 2008)(footnote omitted).

8. Further, “[t]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [her] responsibilities, and is competent to perform them, but elects not to complete them. When an employee’s performance is unacceptable because [she] does not know the standard to be met, or what is required to meet the standards, and [her] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).
9. Grievant's actions of deliberately and intentionally smacking a student as a means of behavior control is inappropriate behavior for a county school board employee and is in violation of applicable employee code of conduct.
10. Respondent established by a preponderance of the evidence that Grievant's actions were deliberate and intentional to the degree that the conduct constituted insubordination and willful neglect of duty. 
11. Respondent established by a preponderance of the evidence that, in the circumstances of this case, Grievant’s pattern of conduct constituted a terminable offense.
12. The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.”  Overbee v. Dep't of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).
13. Grievant failed to meet her burden of demonstrating the penalty was clearly excessive or reflects an inherent disproportion between the offense and the personnel action.

14. Respondent had discretionary options in the circumstances of this case. Considerable deference is afforded to employers in disciplinary situations. An Administrative Law Judge will not substitute his judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998);  Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  October 19, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge

� As authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process. An employee may proceed to level three upon the agreement of the parties or when the grievant has been discharged, suspended without pay or demoted or reclassified resulting in a loss of compensation. 





� Exhibits introduced into the record at the April 4, 2016 Board Hearing will be referenced herein by the number attributed at that Hearing. See R Ex 1 Transcription of Board Hearing and Exhibits. 


� See Transcription of Calhoun County Board of Education, April 4, 2016 Hearing and Exhibits, R Ex 1. 


� It is a recognized practice of this Grievance Board to refrain from using the full name of a minor; thus, any student referenced in this decision will be identified by an initial which may or may not be the true initial of the minor. An identified minor will maintain the same identifier thorough out the entire decision. 


� Grievant testified about this same incident during the level three hearing. Grievant does not deny smacking “Z” on this occasion.


� “It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board's evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).


� In Grievant’s March 4, 2016 hand written statement to Principal Price, Grievant wrote “In my mind, I have never inappropriately handled any situation with “Z.”  He is very strong and strong willed.  He also is heavier than most students his age. . . . I have smacked his fingers (lightly) and told him a stern ‘No Z’ to get him to stop putting the objects in the fish tank. … I have swatted his leg.” R Ex 4 


� West Virginia Board of Education Policy 5300 requires an initial inquiry into whether an employee’s conduct is correctable where the same has resulted in discipline.  Maxey v. McDowell County Bd. of Educ. 212 W. Va. 668, 575 S.E.2d 278 (2002).  Only correctable behavior is subject to the requirements of notice and an opportunity to improve pursuant to W. Va. Code §18A-2-12.  Mason County Bd. of Educ. v. State Supt. of Schools, 165 W. Va. 732, 739, 274 S.E.2d 435, 439 (1980).  


� “The factor triggering the application of the evaluation procedure and correction period is "correctable" conduct. What is "correctable" conduct does not lend itself to an exact definition but must, in view of the nature of the conduct examined in � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=12b86df99ec76d31580f2239d19caaf3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b165%20W.%20Va.%20732%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=41&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b163%20W.%20Va.%201%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=998ff54fa6fbc0af10ba47a930d9d820" �Trimboli, supra�, and in � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=12b86df99ec76d31580f2239d19caaf3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b165%20W.%20Va.%20732%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=42&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b125%20W.%20Va.%20579%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=bf94691cf523d63885ef5f55478e51bb" �Rogers, supra�, be understood to mean an offense or conduct which affects professional competency.” � HYPERLINK "https://www.lexis.com/research/retrieve?_m=ef4c778948e456328e5b6f3756c45ae3&docnum=2&_fmtstr=FULL&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=49d569d4f8a90d5b9a8485f18aa764c9" �Mason�, supra.  "It is not the label given to conduct which determines whether § 5300(6)(a) procedures must be followed but whether the conduct forming the basis of dismissal involves professional incompetency and whether it directly and substantially affects the system in a permanent, noncorrectable manner." � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=212+W.+Va.+668%2520at%2520677" \t "x" \o "Clicking this link retrieves the full text document in another window" �Maxey, supra�.


� Grievant repeatedly admitted using negative physical actions to control “Z’s” behavior.  See Board Hearing Transcript at p. 53, line 17; p. 58, line 4; p. 62, line 22.  Also see L-3 Hearing Testimony and R Ex 4. 


� Ms. McCormick’s testimony about Grievant smacking “Z” on March 4, 2016, was consistent with her prior statements and Grievant’s use of the wooden back scratcher to scare the student into behaving properly. Grievant admits to smacking “Z” on the hands and legs with her hands but denies physically using the back scratcher to punish “Z.” 


�  It is not found to be evident in the circumstance of this case, but it is conceivable that such actions could, in certain situations, be deemed as infliction of emotional distress upon a child constituting cruelty as contemplated by W. Va. Code § 18A-2-8.





