THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

John Gill,



Grievant,

v.







Docket No. 2016-1138-MAPS
Division of Corrections/
Mount Olive correctional Complex 
and Division of Personnel,



Respondents.

DISMISSAL ORDER

Grievant, John Gill, is employed by Respondent, Division of Corrections, at the Mount Olive Correctional Complex.  On January 28, 2016, Grievant filed this grievance against Respondent stating, “Wage differential due to a mistake made with paper work between Mount Olive and Charleston.”  For relief, Grievant requested “[u]npaid wages, fair and adequate wages for COII pay, and pain and suffering.”  

Following the February 11, 2016 level one hearing, a level one decision was rendered on March 2, 2016, denying the grievance.  Grievant appealed to level two on March 18, 2016, changing his statement of grievance to add, “Substantial proof I was issued and wore Correctional Officer Two uniform since October 2014.”  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on May 6, 2016.  A level three hearing was held on July 20, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant appeared pro se.  Respondent Division of Corrections was represented by counsel, Cynthia R.M. Gardner, Assistant Attorney General.  Respondent Division of Personnel was represented by Karen O'Sullivan Thornton, Assistant Attorney General.  At the beginning of the hearing, Respondent Division of Corrections made an oral motion to dismiss, alleging the filing of the grievance was untimely.  Evidence was presented by the parties on the issue and Respondents were ordered to submit a written motion by August 3, 2016, to which Grievant would file any response by August 17, 2016.  Respondents timely filed and properly served Respondents’ Motion to Dismiss, to which Grievant filed no response.  This matter became mature for decision on August 17, 2016.
Synopsis

Grievant is employed by the Division of Corrections as a Correctional Officer II.  Grievant alleged a wage differential had occurred due to a paperwork mistake between the Division of Corrections and the Division of Personnel.  Respondents moved to dismiss the grievance as untimely filed.  The specific allegation in the grievance, the wage differential due to a paperwork mistake, occurred more than a year prior to the filing of the grievance, so is untimely.  The allegations of pay disparity Grievant made in his testimony are beyond the nature of the grievance as filed.  Even if the pay disparity allegation was a proper part of the grievance filing, the filing was untimely as it was a result of the isolated act of Grievant’s choice to resign to take another position more than a year prior to the filing of the grievance.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by the Division of Corrections at the Mount Olive Correctional Complex.
2. On June 9, 2014, Grievant applied for a Correctional Officer II (“COII”) position at the Mount Olive Correctional Complex.  
3. On June 18, 2016, Respondent Division of Personnel placed Grievant on the active register for COII.  
4. Mount Olive Correctional Complex selected Grievant for the COII position and gave Grievant a conditional offer of employment as a COII with a salary of $23,724.
5. All personnel actions involving classification or compensation must be approved by the Division of the Personnel
6. Mount Olive Correctional Complex transmitted a Personnel Action Form to the Division of Personnel to request approval to hire Grievant for the 
COII position. 
7. Upon review of the Personnel Action Form, Division of Personnel staff determined Grievant did not actually meet the minimum qualifications for the position as he was one month shy of the experience requirement.
8. On August 4, 2014, the Division of Personnel disapproved Mount Olive Correctional Complex’s request to hire Grievant as a COII.
9. Grievant did meet the minimum qualifications for a Correctional Officer I (“COI”) position, so was then offerred a COI position, which has an annual salary of $22,584. 
10. On August 6, 2014, the Division of Personnel approved Mount Olive Correctional Complex’s request to hire Grievant as a COI. 
11. Grievant began employment as a COI on August 18, 2014.
12. With the experience Grievant gained in the COI position, by September 10, 2014, Grievant met the experience required for a COII position.

13. Employees hired as a COI receive an annual salary of $22,548.  After a year of satisfactory service they are reallocated to a COII position with a 7% increase in salary, per Division of Personnel rules, to $24,165.  

14. Employees who are hired directly into the COII position receive an annual salary of $23,724.  

15. Grievant was informed that, to take the COII position immediately, without completing his year of service as a COI, he would be required to resign his position as a COI and that his pay as a COII would be less than if he waited and was reallocated to COII. 

16. On September 10, 2014, by signed memorandum, Grievant resigned his CO1 position to accept a COII position.
17. Grievant was to begin his COII position effective October 1, 2014, and was issued his new COII identification badge on that date.  On October 3, 2014, he was issued, and began wearing, his COII uniform.

18. Because of a typographical mistake on the Personnel Action Forms, the Division of Personnel rejected Respondent’s request to hire Grievant as a COII effective October 1, 2014.

19. Because Grievant had resigned his COI position, but had not been accepted into the COII position by the Division of Personnel, Respondent was forced to send a Personnel Action Form stating that Grievant’s resignation from his COI position was in error.  Otherwise, Grievant would no longer have been employed. 

20. New Personnel Action Forms were submitted resigning Grievant from his COI position and requesting his hire as a COII effective December 1, 2014, which were approved by the Division of Personnel.  
21. A year later, in December 2015, other employees began joking about how they were making more money than Grievant.
22. In December 2015, Grievant began discussions with Human Resources regarding his pay and hire dates.

23. On January 8, 2016, Grievant met with Tonya Harrison, then Manager of Payroll regarding the Personnel Action Forms.  Ms. Harrision agreed to contact James Bateman with the Division of Personnel for clarification. 
24. More than a year after resigning to accept the COII position, on January 28, 2016, Grievant filed the instant grievance. 
Discussion

When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Emp. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011). 
Grievant alleged, “Wage differential due to a mistake made with paper work between Mount Olive and Charleston.”  At level two, Grievant added, “Substantial proof I was issued and wore Correctional Officer Two uniform since October 2014.”  At level one and level three, Grievant also protested that COIIs who had reallocated from COI positions were making more money than he, and, although Grievant did change his grievance statement at level two, he never changed his grievant statement to reflect his other allegation regarding the difference in pay between other COIIs.  West Virginia Code requires a grievance to state “the nature of the grievance” in filing a grievance.  W. Va. Code § 6C-2-4(a)(1).    Grievant’s statement of grievance states a very specific claim that does not include his allegations regarding the difference in pay between other COIIs.  
The issue Grievant protested specifically, the wage differential due to mistake, is not timely.  The paperwork mistake Grievant protests occurred in September 2014.  Although Grievant was erroneously issued a COII uniform and identification in October, Grievant knew or should have known he was not being paid as a COII because he did not receive a pay increase until December 31, 2014.  Yet Grievant did not file the instant grievance until January 28, 2016, more than a year after his pay was changed in December 2014.  
Even if the pay difference was a proper part of the grievance, that claim also would be untimely.  “This Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e., the issuance of a paycheck. See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).”  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).  However, "when a grievant challenges a salary determination which was made in the past, which the grievant alleges should have been greater, this 'can only be classified as a continuing damage arising from the alleged wrongful act which occurred in [the past]. Continuing damage cannot be converted into a continuing practice giving rise to a timely grievance pursuant to CODE § 29-6A-4(a). See, Spahr v. Preston Co. Bd. of Educ., [182 W. Va. 726,] 391 S.E.2d 739 (1990).' Nutter v. W. Va. Dep't of Health and Human Resources, Docket No. 94-HHR-630 (Mar. 23, 1995). See also Jones v. Div. of Rehabilitation Services, Docket No. 00-RS-046 (June 22, 2000) (the grievable event in merit increase grievances is ordinarily the failure to receive a merit increase, not learning that others have received merit increases)." Young v. Div. of Corrections, Docket No. 01-CORR-059 (July 10, 2001); Wise v. Div. of Highways, Docket No. 2015-1263-DOT (Sept. 15, 2016).  
In Spahr, teachers were left off a list, resulting in a loss of pay, which the teachers grieved several years later.  The Court stated that this was not a continuing practice because it “involves a single act -- the inadvertent failure to include the teachers on a list -- that caused continuing damage, i.e., the wage deficit. Continuing damage ordinarily does not convert an otherwise isolated act into a continuing practice. Once the teachers learned about the pay discrepancy, they had an obligation to initiate the grievance procedure.” 182 W. Va. at 729, 391 S.E.2d at 742.  Ultimately, the Court found the grievance was filed timely because “the time in which to invoke the grievance procedure does not begin to run until the grievant knows of the facts giving rise to a grievance” and the teachers were not aware of the pay discrepancy until within fifteen days of the filing of the grievance.  Grievant’s situation is similar to Spahr in that it was a single act of choosing to resign as COI to take a COII position.  The pay difference which Grievant protests is not a continuing practice.             
Grievant claims he did not know about the pay difference until December 2015, which was not confirmed until his meeting with Ms. Harrison on January 8, 2016.  Respondent’s witnesses testified Grievant was aware of the pay difference before he chose to resign as a COI in September 2014.  Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Lia Dyer is a Payroll Supervisor and was the employee with whom Grievant had contact during the relevant events.  Grievant made no allegation that Ms. Dyer has any bias against him and actually testified at level one that she had been helpful to him.  Ms. Dyer was calm and forthright and answered questions with no hesitation.  She was certain in her testimony that she had explained to Grievant that there would be a 2% difference in pay and that she did so prior to his resignation in September.  Ms. Dyer’s assertion that she explained this to Grievant is supported by Ms. Harrison’s testimony that this is a known issue and that it is the human resource department’s practice to inform employees of this issue if they were considering resigning to take a COII position rather than wait to reallocate.  Ms. Dyer was credible and her testimony that she did explain the issue prior to his resignation is persuasive.    
Grievant also had an appropriate demeanor.  He was courteous and respectful of the process.  He was calm and responsive in his answers to questions.  However, there were inconsistencies in Grievant’s testimony and facts to which he testified that were contradicted by both documentary evidence and the testimony of others.  For example, Grievant insisted that he resigned in December, not September, even though Grievant’s signed resignation memorandum was dated September 10, 2014.  Grievant’s testimony showed his unwillingness to accept information with which he does not agree, although he had clearly been given correct information in the past.  Grievant continued to insist that his offer letter was a contract, although the record reflects it had been explained to him numerous times that the offer letter was not a contract and that his hire was not effective until it was approved by the Division of Personnel.  Grievant insisted in his level three testimony that the Personnel Action Form to reinstate him that stated he had resigned in error was “a falsified statement towards me.”  Yet, in the transcript of the level one hearing Ms. Dyer and Ms. Harrison both again explained what had happened regarding that form and Grievant acknowledged that that it had been explained to him before and that the explanation made sense.   Therefore, when Grievant asserts that he was not told about the difference in pay, his pattern of refusing to acknowledge information with which he disagrees makes that assertion unlikely given Ms. Dyer’s credible assertion to the contrary. 
It is more likely than not that Grievant did know of the difference in pay prior to his resignation as COI in September 2014.  Therefore, even if the pay difference is a proper part of his grievance, the issue was not timely grieved as it was not a continuing practice and Grievant knew of the facts of the issue more than a year prior to his grievance filing.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

2. An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

3. The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Emp. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011). 
4. The specific allegation in the grievance, the wage differential due to a paperwork mistake, occurred more than a year prior to the filing of the grievance, so is untimely. 

5. The allegations of pay disparity Grievant made in his testimony are beyond the nature of the grievance as filed. 
6. “This Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e., the issuance of a paycheck. See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).”  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).  
7. "When a grievant challenges a salary determination which was made in the past, which the grievant alleges should have been greater, this 'can only be classified as a continuing damage arising from the alleged wrongful act which occurred in [the past]. Continuing damage cannot be converted into a continuing practice giving rise to a timely grievance pursuant to CODE § 29-6A-4(a). See, Spahr v. Preston Co. Bd. of Educ., [182 W. Va. 726,] 391 S.E.2d 739 (1990).' Nutter v. W. Va. Dep't of Health and Human Resources, Docket No. 94-HHR-630 (Mar. 23, 1995). See also Jones v. Div. of Rehabilitation Services, Docket No. 00-RS-046 (June 22, 2000) (the grievable event in merit increase grievances is ordinarily the failure to receive a merit increase, not learning that others have received merit increases)." Young v. Div. of Corrections, Docket No. 01-CORR-059 (July 10, 2001); Wise v. Div. of Highways, Docket No. 2015-1263-DOT (Sept. 15, 2016).  
8. “Continuing damage ordinarily does not convert an otherwise isolated act into a continuing practice.”  Spahr, 182 W. Va. at 729, 391 S.E.2d at 742. 
9. Even if the pay disparity allegation was a proper part of the grievance filing, the filing was untimely as it was a result of the isolated act of Grievant’s choice to resign to take another position more than a year prior to the filing of the grievance.  
Accordingly, the grievance is dismissed.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  December 20, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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