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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

KRENDEN LEE SMITH,



Grievant,

v. 






DOCKET NO. 2016-0829-HarED

HARRISON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

Grievant, Krenden Lee Smith, filed a grievance against her employer, the Harrison County Board of Education, on November 6, 2015.  The statement of grievance reads: 

Assigned to a substitute position at Adamston Elementary School for a pre-kindergarten classroom on 10/21/2015.  The district is posting the position and notified me that it has to be assigned to another substitute being that a vacancy now exist[s].  According to WV Code 18a-4-15(6), I am entitled to this position until it is filled.  I have not willfully had a break in service.  WV Code is clear on this issue.  This is not a new position.

As relief Grievant initially sought, “to stay in this position until it is posted and filled by Board action.”  At level three, the stated relief sought was “Harrison County Board of Education ‘Protocol’ (removing subs before a new position is created by Board Action) needs to be reciprocated to be in compliance with WV Code 18a-4-15(6).”


 A conference was held at level one on November 20, 2015, and a level one decision denying the grievance was issued December 4, 2015.  Grievant appealed to level two on December 16, 2015, and a mediation session was held on March 10, 2016.  Grievant appealed to level three on March 29, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on July 20, 2016, at the Grievance Board’s Westover office.  Grievant was represented by her mother, Debbie Smith, and Respondent was represented by Susan L. Deniker, Esquire, Steptoe & Johnson, PLLC.  This matter became mature for decision on August 22, 2016, on receipt of Respondent’s proposed findings of fact and conclusions of law.  Grievant declined to submit written proposals.


Synopsis

Grievant began substituting for an absent regular service employee at Adamston Elementary School who called off work due to illness one day.  The regular employee called off work sick each day through November 6, 2015, and Grievant continued in this assignment each day as a substitute.  Effective November 9, 2015, the regular employee for whom Grievant had been substituting was transferred to a position at a different school, as a result of a posting and selection process, creating a vacancy at Adamston Elementary School.  On November 9, 2015, Respondent filled the vacant position at Adamston Elementary School with a substitute employee other than Grievant, using the substitute rotation list.  Grievant argued she should have been allowed to fill the vacancy as a substitute until a regular employee was selected to fill the vacancy.  Grievant had been substituting during the temporary absence of a service employee.  When the employee for whom Grievant had been substituting was placed in a different position, the position at Adamston Elementary School was no longer that regular employee’s position, and there was no longer a temporary absence at Adamston Elementary School for which Grievant could continue to substitute.  Grievant was not entitled to remain in the position at Adamston Elementary School once it became a vacancy.

The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant has been employed by the Harrison County Board of Education (“HBOE”) as a substitute Aide/Interpreter since October 2012.


2.
On October 21, 2015, Nicole Henderson, a regular employee of HBOE, employed as an Aide at Adamston Elementary School, called off work for one day due to illness.  Grievant was called off the substitute rotation list to substitute for the day for Ms. Henderson.


3.
Ms. Henderson called off work due to illness each day from October 21, 2015, through November 6, 2015, and Grievant was called each day and reported to work as a substitute for Ms. Henderson each day.


4.
Ms. Henderson bid on an Aide position at North View Elementary School, and she was awarded that position by HBOE on November 3, 2015, effective November 9, 2015.  Ms. Henderson’s position at Adamston Elementary School was then posted.


5.
On November 9, 2015, HBOE used the substitute rotation list to fill the Aide vacancy at Adamston Elementary School created by Ms. Henderson’s transfer to North View Elementary School.  Marcia Rose was called off the substitute rotation list to fill the vacancy, and she accepted the position.  Grievant was not returned to Ms. Henderson’s position.


6.
The posted Aide position at Adamston Elementary School was filled effective December 7, 2015.


7.
The record does not reflect when Ms. Henderson began reporting to work.



Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argued she should have been allowed to continue to serve as the substitute employee at Adamston Elementary School until the vacancy was filled on December 7, 2015, and that it was in the best interests of the special education students to allow her to do so.  Grievant cited two Grievance Board cases in support of her position, Gallion v. Lincoln County Board of Education, Docket No. 97-22-108 (December 31, 1997), and Thompson v. Putnam County Board of Education, Docket No. 02-40-027 (April 15, 2002).  Neither of these cases addresses the issue presented in this case.   The issue in Thompson was whether the substitute employee had experienced a break in service, and the issue in Gallion was whether the substitute called out to fill a position due to illness of the regular employee should have been placed back in the position the following week when the illness continued, when Respondent had not been able to contact the substitute during the week-end to tell the substitute she would be needed on Monday, and another substitute filled in for the absent employee on Monday.  Respondent pointed out that Grievant was substituting for an absent employee on a temporary basis, and when that employee was transferred, the position at Adamston Elementary School was no longer filled by the employee for whom Grievant had been substituting, and became a vacancy due to transfer, and was no longer a temporary absence.  Respondent argued that at this point, Grievant was not entitled to remain in the position, and Respondent could not, by statute, leave Grievant in the position.


West Virginia Code §18A-4-15 titled, "Employment of service personnel substitutes," states, in pertinent part:

(a) The county board shall employ and the county superintendent, subject to the approval of the county board, shall assign substitute service personnel on the basis of seniority to perform any of the following duties:

(1) To fill the temporary absence of another service employee;

(2) To fill the position of a regular service person as follows:


(A) If the regular service person requests a leave of absence from the county board in writing and is granted the leave in writing by the county board; or


(B) If the regular service person is on workers’ compensation and absent.


. . .

(4) To temporarily fill a vacancy in a permanent position caused by severance of employment by the resignation, transfer, retirement, permanent disability, dismissal . . . or death of the regular service person who had been assigned to the position.


. . . 


(b) Service personnel substitutes shall be assigned in the following manner: 

(1) The substitute with the greatest length of service time in the vacant category of employment has priority in accepting the assignment throughout the period of the regular service person's absence or until the vacancy is filled on a regular basis pursuant to section eight-b of this article.  Length of service time is calculated from the date a substitute service person begins assigned duties as a substitute in a particular category of employment.

(2) All service personnel substitutes are employed on a rotating basis according to their lengths of service time until each substitute has had an opportunity to perform similar assignments.

(Emphasis added.)


Grievant was filling “the temporary absence of another service employee” as a substitute at Adamston Elementary School.  When that employee was transferred to another position, the employee for whom Grievant was substituting on a temporary basis no longer held the position at Adamston Elementary School, and the position then became a vacancy. The statutory provisions cited above state that the substitute remains in the assignment during “the period of the regular service person's absence or until the vacancy is filled on a regular basis pursuant to section eight-b of this article.”  This statutory provision is subject to different interpretations.  It could be read to mean that Grievant would remain in the assignment after it became a vacancy.  However, the undersigned concludes that the better reading is that this provision refers to two different substitute situations.  Grievant substituted during a temporary absence pursuant to West Virginia Code §18A-4-15(a)(1), not in a position or  vacancy pursuant to W. Va. Code §§18A-4-15(a)(2) or (4).  The temporary absence did not become a vacancy because of the employee’s illness for which Grievant was called out, a situation in which one of these provisions might arguably apply; rather, the vacancy was created by an entirely new situation due to the absent employee accepting a different position.  Grievant was properly removed from the assignment by Respondent when the employee for whom she was substituting accepted a new position.



The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
Substitute service personnel may be employed to fill in during the temporary absence of an employee, to fill a position under certain situations, or to fill a vacancy.


3.
Substitute service personnel with the greatest length of service time in the vacant category of employment have priority in accepting the substitute “assignment throughout the period of the regular service person's absence or until the vacancy is filled on a regular basis,” on a rotating basis.  W. Va. Code § 18A-4-15(b)(1).



4.
Grievant filled the temporary assignment throughout the period of the regular service person’s absence.  Once the employee for whom Grievant was substituting was transferred, the temporary assignment ended, and Grievant was not entitled to remain in the position as a substitute.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).






 
       __________________________________









      BRENDA L. GOULD

Date:
October 3, 2016


       Deputy Chief Administrative Law Judge

