THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

PAMELA LORRAINE BIAS,



Grievant,

v.







   Docket No. 2015-1235-BooED

BOONE COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

Grievant, Pamela Bias, is employed by Respondent, Boone County Board of Education (“Board”), as a Secretary III/Accountant. At the time she initially filed this grievance, she was employed by the Board as an Executive Secretary/Accountant. Ms. Bias filed a level one grievance form dated May 6, 2015, alleging the following:
Assigned job duties outside my classification. Requests not to perform duties were denied by superintendent. 18A-4-14 Duty Free Lunch – Many times I was unable to have an entire hr. duty free.

As relief, Grievant sought:

Through retirement – Difference of personal income from Secretary III (Grade F) to Executive Secretary pay (Grade G) Lost Sick Days of 4.5 per year. Lost Vacation days per year – 15. Lost Central Office incentive pay and Executive Secretary incentive pay.
 A level one conference was held on May 21, 2015.
 Grievant appeared pro se at level one. An Order denying the grievance, dated June 4, 2015, was sent to Grievant by certified mail.  

Grievant filed a level two grievance form dated June 18, 2015. At that point, she was represented by the West Virginia School Service Personnel Association. On the appeal form, she noted that she would transfer to a Secretary III/Accountant position on July 1, 2015.  The allegations on the level two form were changed and stated:
Worked out of classification. Assigned job duties of Switchboard Operator/Receptionist – 1 hr. daily from 9/2009 & previously under a different superintendent. 18A-4-8; 6C- 2-3(i); 6C-2-2(h) & (i).

The relief sought on the level two appeal form was changed to the following:
Acknowledgment of mis-classification & revise current position (419 14-15) to continue as previously held – 261 day term / 15 vacation days / 19,5 sick days etc. (July 1, 2015 Boone County Career Center).

A level two mediation was conducted on October 27, 2015, and Grievant filed a level three appeal dated November 5, 2015. The level three appeal form made the same allegations as were made at level two.


A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board on January 21, 2016. Grievant personally appeared and was represented by John E. Roush, Esquire, West Virginia Service Personnel Association. Respondent was represented by Rebecca M. Tinder, Esquire, Bowles Rice LLP.  This matter became mature for decision upon receipt of the last of the Proposed Findings of Fact and Conclusions of Law from the parties on February 24, 2016.

Synopsis


Grievance initially alleged that she was being required to work outside her classification by having to operate the central office switchboard for an hour each day while the regular switchboard operator had her lunch.  Before the level two mediation was conducted, Grievant voluntarily applied for and received a different job at the Career Center ending any requirement for her to work at the switchboard. All issues related to Grievant working the switchboard are moot.

Grievant also alleges that she was subjected to a hostile work environment by the switchboard operator. She argues that the behavior of the coworker was so egregious that Grievant had to apply for the Career Center position to escape the hostile work environment, even though the position was less financially advantageous.


Grievant recounted incidents of petty office bickering, but did not prove that she was subjected to a hostile work environment. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant was employed by the Boone County Board of Education as an Executive Secretary/Accountant in the Board’s Central office during the 2008-2009 school year. She had previously worked in the Board’s central office from 1998 through 2002.

2.
In the Executive Secretary/Accountant position, Grievant was paid at pay grade “G” and had a 261-day contract term.  She received 15 days of paid vacation and accumulates 19.5 personal days, each year.
 

3.
During the entire time Grievant was in the Executive Secretary/Accountant position, she was required to cover the switchboard for an hour each day while the Switchboard Operator/Receptionist had her lunch break. During that hour, Grievant’s duties were limited to greeting visitors to the central office, answering the switchboard telephone and transferring calls to the appropriate offices.


4.
When Cheryl Nichols was assigned to the Switchboard Operator, Grievant asked Assistant Superintendent, Lisa Beck, to relieve her of these duties. Her request was denied because Dr. Beck believed the arrangement was working well as it was.  Grievant had not complained previously about doing the switchboard duty, including the years 1998 through 2002 when she was also required to cover the switchboard during lunch.

5.
On March 12, 2015, Grievant left a letter in Assistant Superintendent Beck’s mail, complaining about five incidents which had occurred between Grievant and Ms. Nichols.  The incidents were described in the letter and testimony as follows:


1. On March 10, 2015, Grievant’s husband came to the office to see her. Instead of sending him to Grievant’s work station, Ms. Nichols stated that she would go and get Grievant if he wanted her to. Grievant’s husband declined and left.  Grievant was not informed that her husband had been to the office until she relieved Ms. Nichols for lunch an hour later.


2. In February 2015, Ms. Nichols allegedly turned away a Federal Express employee who was inquiring about a personal delivery that was being returned to Grievant.

3. Once, when Grievant called Ms. Nichols on the intercom Ms. Nichols told her to “make it quick or call her back because she had someone on hold.”

4. Several months previous to the letter, Ms. Nichols allegedly did not speak to Grievant for three or four days after overhearing a portion of a conversation Grievant was having with a coworker.


5. Upon returning to the switchboard to retrieve some mail, Grievant noticed that Ms. Nichols was cleaning the area and using disinfectant on the phone after Grievant had filled in for her.  Grievant believed Ms. Nichols was inferring that Grievant was dirty and messy although nothing was said to that effect.

Additionally, at one point, Grievant had a single day assignment and was not able to cover the lunch period. She apparently told this to Ms. Nichols in the morning and Ms. Nichols did not find someone to cover for Grievant during the lunch period.  When Grievant complained about this to Dr. Beck, Grievant was told to find her own coverage for the lunch period in the future.

6.
Assistant Superintendent Beck apparently set Grievant’s letter aside, and did not immediately address the complaints raised therein.


7.
Ms. Bias filed her initial grievance dated May 6, 2015, alleging that it was improper to require her to cover for the switchboard operator for one hour each day because those duties were outside of the classification of her position.


8.
In early June 2015, Grievant voluntarily applied for and was selected to receive the position of Secretary III/Accountant at the Career Center. Grievant likes the duties she is now performing and is happy in that job.  This position is in pay grade “F” and has a 240-day contract term.  Because of the shorter contract term, Grievant accumulates 18 personal days per year instead of 19.5.  Additionally, she no longer receives 15 days of paid vacation.


9.
In her level two appeal dated June 10, 2015, Grievant acknowledged that she would begin a new position on July 1, 2015. She continued to allege that she had been worked out of her classification for some time; even under a prior superintendent of schools.  Grievant changed her relief sought to include an acknowledgement of being required to work outside her classification. Additionally, she seeks a 261-day contract term with the accompanying paid vacation and leave days, as well as pay grade “G”, while staying in her new position.  


10.
Grievant seeks the new remedy by alleging she was forced to take the less economically favorable position because she was subjected to a hostile work environment and Respondent failed to alleviate the situation.

Discussion

Since this grievance does not challenge a disciplinary action, Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

Respondent objects to Grievant changing her statement of grievance and relief sought, between levels one and two without filing a motion.  Grievant was not represented at level one.  Circumstances significantly changed between level one and level two requiring Grievant to change the remedy sought, which she did with the assistance of her counsel.  The level two appeal was filed on June 18, 2015, and allegations and remedies sought did not change between that time and the commencement of the level three hearing on January 21, 2016.  In the interim, a mediation was held giving all of the parties opportunities to clear up any ambiguity regarding the nature of Grievant’s claims.
The more precise practice for Grievant might have been the filing of a motion to amend the grievance or the remedy sought. Just like the most exacting practice for Respondent to object to the new form of the grievance might have been to file a written motion upon the appeal to level three, instead of an oral motion at the beginning of the hearing. However, the adherence to strict procedures is not the intended nature of the public employees grievance process. The West Virginia Supreme Court of Appeals has repeatedly emphasized that the legislative intent was to create simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervener may make affirmative claims for relief as well as asserting defensive claims).  The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr, 182 W. Va. at 730, 391 S.E.2d at 743.  Justice Starcher summed up the Court’s philosophy in Hale:
Spahr and Duryutta, supra teach that the timeliness of a grievance claim is not necessarily a cut-and-dried issue because a tribunal must apply to the timeliness determination the principles of substantial compliance and flexible interpretation to achieve the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.

Hale, n.10, 199 W. Va. at 393, 484 S.E.2d at 646.


Obviously, a Respondent should not be left without sufficient notice to prepare a defense for the grievance allegations by a last minute change in the grievance allegations or relief.  That was not the case here.  Respondent knew of the changes to the theory and remedy in the grievance months before the level three hearing, and was well prepared to defend the allegations. To bind Grievant to the wording of the initial grievance in these circumstances would simply create an “unreasonable procedural obstacle” which the Grievance Board has been admonished to avoid.

Grievant’s initial complaint that she was being worked out of her classification was disingenuous at best.  She had covered the lunch break for four previous years without complaint, and had no objection to providing coverage during the most recent tenure, until she was required to interact with Ms. Nichols. It was not the nature of the work which bothered Grievant, but the nature of the person she worked with.  Nevertheless, those issues went away with her assignment to the position at the Career Center because she is no longer required to work on the central office switchboard. 

W. Va. Code St. R. § 156-1-6.21 specifies that “The Board will, under no circumstances, issue an advisory opinion.” Accordingly, Grievant and her counsel were advised at the level three hearing that the remedy of “Acknowledgment of mis-classification” was not available since it would clearly amount to an advisory opinion. In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).”  Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008). Any issues related to Grievant working at the switchboard for an hour are now moot, and any remedy bases thereon is unavailable.

Grievant’s remaining argument is that she was subjected to a hostile work environment through the actions of Ms. Nichols, which Respondent knew about and failed to address.   Grievant made complaints regarding how she was treated by Ms. Nichols. Those complaints were set out in the letter she placed in Assistant Superintendent Beck’s mail on March 12, 2015. See Grievant Exhibit 2 and FOF 5, supra.  In early June 2015, Dr. Beck told Grievant that she had set the latter aside and forgotten to address the issues. Grievant alleges that the behavior of Ms. Nichols was so egregious that she had to apply for the Career Center position to escape the hostile work environment, even though the position was less financially advantageous. 

 SEQ CHAPTER \h \r 1This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).  The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test."  Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22 (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra).  These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).

It appears that Ms. Nichols and Grievant did not get along well and from time to time would be less than civil with each other.  The incidents described by Grievant were not frequent. Grievant had to go back several months to amass a total of five. More importantly, none of these incidents were physically or psychologically threatening nor truly humiliating. They amounted to petty interoffice squabbling at best. There was no evidence that the dispute between Grievant and Ms. Nichols was interfering with the work performance of either of them.  Sadly, it is not uncommon for coworkers to have personal disputes which create minor conflict. Reasonable people find ways to work around these issues on a daily basis. The type of discord between these two workers does not create a hostile work environment as described in the case law and did not create a basis for Grievant to be compelled to seek other employment. Grievant did not prove that a hostile workplace existed. Accordingly, the Grievance is DENIED.
Conclusions of Law


1.
Since this grievance does not challenge a disciplinary action, Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
W. Va. Code St. R. § 156-1-6.21 specifies that “The Board will, under no circumstances, issue an advisory opinion.” The remedy of “Acknowledgment of mis-classification” is not available since it would amount to an advisory opinion.

 
3.
The Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).”  Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008). 
4.
All issues related to Grievant working at the switchboard for an hour daily are now moot and remedy based thereon is unavailable.

5.
The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test."  Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22 (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra).  These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).
6.
Grievant did not prove that she was subjected to a hostile workplace.

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MAY 25, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Grievant originally requested a hearing but asked that it be changed to a conference when the meeting was convened.


� School personnel receive “one and one-half days personal leave for each employment month or major fraction thereof in the employee's employment term.” W. Va. Code § 18A-4-10(a). Personal days are typically used for sick leave, and three may be used each year without cause. 


� Grievant also complained that occasionally she did not get a full hour for lunch. This complaint was also related to her relationship with Ms. Nichols whom she alleges would occasionally return late from lunch thus cutting into Grievant’s lunch time which followed.  The testimony indicated that Grievant was never required to cut her lunch hour short if it started late due to a late return by Ms. Nichols. 
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