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THE WEST VIRGINIA PUBLIC EMPLOYEES 


GRIEVANCE BOARD

MELISSA GAINES,



Grievant,

v.






Docket No. 2016-1525-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,



Respondent. 

DECISION


Grievant, Melissa Gaines, filed a Level One grievance on February 2, 2016, regarding wages for holiday pay.  After being dismissed from employment for falsifying a physician’s statement, she filed a second grievance on February 25, 2016, directly to Level Three.  An Order of Consolidation dated April 25, 2016, consolidated these matters under the current docket number.  A Level Three evidentiary hearing was conducted before the undersigned on June 14, 2016, at the Westover office of the Grievance Board.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, James “Jake” Wegman, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on August 3, 2016.


Synopsis


Grievant was employed by Respondent as a Family Support Specialist.  This Bureau for Children and Families position determines whether clients for public aide are eligible for cash assistance, food stamps, Medicaid and other state and federal programs.  The 
record demonstrated that Grievant is not entitled to holiday wages.  Respondent demonstrated by a preponderance of the evidence that dismissal was proper because Grievant submitted an altered physician’s statement. 


The following Findings of Fact are based upon the record of this case.


Findings of Fact


1.
Grievant was employed as a Family Support Specialist at the Bureau for Children and Families’ Harrison County Office.  The Family Support Specialist determines whether clients for public aide are eligible for cash assistance, food stamps, Medicaid and other state and federal programs.  The Family Support Specialist also reviews the documentation clients submit to confirm it is correct and authentic.


2.
On December 30, 2015, Grievant failed to report to work.  Grievant had no sick or annual leave available but was authorized to take medical leave without pay.


3.
December 31 is a state holiday for half of the working day.  Grievant worked and was paid for 4.5 hours, however, she was not paid for the remaining time.  Grievant was also not paid for the eight hours on the following day, January 1, 2016, which is also a state holiday.


4.
Since 2012, Grievant has been on an intermittent medical leave of absence  and is required to submit physician’s statements for days she misses work.


5.
Grievant missed work on January 14, 2016, and submitted a physician’s statement allegedly signed by Dr. Maurice C. Rhodes.


6.
The physician’s statement detailed that Grievant missed January 14 due to a migraine.  


7.
Heather Grogg is employed as the Interim Regional Director for Region III in Harrison County.


8.
Director Grogg noticed that the physician’s statement for the January 14 absence did not look proper.  After comparing the physician’s statement to other statements, Director Grogg determined that the signature was different and Dr. Rhodes’ stamp was not present.


9.
Bureau for Children and Families’ Harrison County Office staff contacted Dr. Rhodes to ascertain the validity of the physician’s statement.  By fax dated February 1, Dr. Rhodes confirmed that the statement was not authentic.


10.
By letter dated February 1, a predetermination conference was scheduled with Grievant to discuss the possible falsification of the physician’s statement.


11.
At the predetermination conference, Grievant told a story attempting to explain how the false physician’s statement was created and submitted.  Grievant first claimed she thought the physician’s statement was authentic because she had asked her mother to take it to Dr. Rhodes for his signature.  When Grievant saw the signed form, she assumed it was completed by Dr. Rhodes and submitted it to Respondent.  Grievant claimed she did not notice the statement was forged because she had just awoken and did not have her contacts.


12.
After being confronted by Respondent, Grievant stated she contacted her mother and learned that her mother did not have Dr. Rhodes sign the physician’s statement.


13.
Grievant then claimed that her niece and another child were playing veterinarian with the paperwork.  Grievant explained that the children were attempting to write health diagnosis for animals like a vet.  Grievant admitted that the physician’s statement was not signed by Dr. Rhodes and she understood why the statement was being questioned.


14.
Grievant was dismissed from employment on March 8, 2016.  The dismissal letter found that Grievant’s explanation regarding the physician’s statement was not believable.  


15.
Director Grogg explained that Respondent could no longer trust the integrity of Grievant and could not trust she could perform the job.  One of Grievant’s main job duties is to determine if information submitted by clients is authentic and accurate.  


16.
Director Grogg testified that Respondent considered Grievant’s tenure of employment, as well as the information she provided at the predetermination conference.

Director Grogg stated that if Grievant had been honest then the outcome might have been different.


17.
Director Grogg indicated that trust is an important part of Grievant’s job.  She was responsible for confirming the authenticity of documentation submitted by clients.  Grievant was responsible for determining whether the client was eligible for public assistance.  Director Grogg explained that Respondent must teach clients to be responsible and self sufficient and to do that employees need integrity.  


Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

The West Virginia Public Employees Grievance Board has ruled that the submission of a falsified doctor’s excuse is misconduct of a substantial nature justifying dismissal from employment.  In a similar case, Grievant Cales submitted a physician’s statement that had been altered.  (Cales v. Dep’t of Health and Human Res., Docket No. 2014-0406-DHHR (July 28, 2014).  When confronted with the forgery allegation, Grievant Cales presented a convoluted story attempting to validate the physician’s statement.  The administrative law judge held that submitting a falsified doctor’s excuse was misconduct of a substantial nature and good cause that justified Grievant’s dismissal.

In the present case, Grievant’s story regarding the physician’s statement is not believable.  Grievant’s interest in keeping her job is clearly motivation in attempting to explain the false physician’s statement.  Grievant first claimed that she thought the physician’s statement was authentic because her mother had it signed.  When that story fell apart, Grievant claimed that her niece filled out the physician’s statement while playing veterinarian.  In any event, there is no indication that this is what truly happened.  The statement in question clearly states that Grievant is the patient and that she is suffering from migraine headaches.  The statement details which day of work Grievant should be excused for missing.  The statement was then falsely signed.  There is no indication anywhere on the statement that children were attempting to play vet in the treatment of animals.  

Respondent demonstrated by a preponderance of the evidence that Grievant violated substantial public policy by submitting a physician’s statement falsely signed.  When confronted with the allegation, Grievant first claimed her mother had the form filled out by Dr. Rhodes.  When the doctor indicated that was not true, Grievant provided an odd story claiming children filled out the physician’s statement playing a game of vet.  These actions by Grievant resulted in Respondent losing trust in Grievant’s integrity and her ability to perform her job.  Grievant’s submission of a falsified doctor’s excuse is misconduct of a substantial nature justifying dismissal from employment.

Finally, Grievant was not entitled to holiday pay under the Division of Personnel Administrative Rule which provides, “to receive pay for any holiday, an employee must, at a minimum, work or be on approved leave for his or her full scheduled workday immediately preceding and following the holiday.”  Division of Personnel Administrative Rule, W.Va. Code St. R. § 143-1-14.1.d.  Grievant was not eligible for holiday pay because she did not work, nor was she on approved paid leave on December 30.  Grievant then only worked a partial day on December 31, the remaining time was unpaid leave.  Accordingly, Grievant was not entitled to holiday pay.


The following Conclusions of Law support the decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2.
Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3.
Respondent proved by a preponderance of the evidence that Grievant falsified a doctor’s excuse allowing her to return to work at modified duty, which was misconduct of a substantial nature and good cause that justified Respondent’s dismissal Grievant from employment.

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: September 13, 2016       


___________________________









Ronald L. Reece









Administrative Law Judge

