THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

SCOTT BOLEN,


Grievant,

v.







        Docket No. 2015-1189-DOT

DIVISION OF HIGHWAYS,


Respondent.

DECISION


Grievant, Scott Bolen was employed in the Transportation Crew Supervisor 1 classification by the Respondent, Division of Highways (“DOH”). Mr. Bolen filed a level one grievance form dated April 23, 2015, alleging that Respondent has failed to act on his “January 19, 2015, request to step down to TW3” [Transportation Worker 3] and failed to provide him with a uniform. As relief, Grievant seeks to be placed in the TW3 classification, back pay and interest as well as being provided with uniforms. An Order denying the grievance at level one was entered on September 22, 2015. Grievant appealed to level two and a mediation was conducted on October 20, 2015. Thereafter, Grievant filed a timely appeal to level three.

A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on January 20, 2016. Grievant personally appeared and was represented by Gordon Simmons, UE Local 170.  Respondent was represented by Rachel L. Phillips, Esquire, DOH Legal Division.  This matter became mature for decision on February 22, 2016, upon receipt of the Proposed Findings of Fact and Conclusions of Law from both parties.

Synopsis

This grievance raises two distinct issues: 1) whether Grievant should be allowed to substitute denim pants (blue jeans) for his uniform pants to accommodate his fabric allergy, and be compensated by the DOH for this accommodation. (Grievance seeks a clothing allowance of $125 per month as an accommodation for his allergy to the uniform); and,  2) whether Grievant is entitled to back pay for the time between Grievant requested to be voluntarily demoted to a TW 3 position and the time the demotion actually took place. Grievant did not prove by a preponderance of the evidence that he was entitled to the clothing allowance of $125 per month or back pay related to his demotion.  

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Scott Bolden, was initially employed by the DOH as a Transportation Worker Equipment Operator on May 14, 2007. He was promoted to a Transportation Worker Equipment Operator 3 (“TW 3”) on June 1, 2012, with a wage of $11.41 per hour. Grievant has more than eight years of service with the State. (Respondent Exhibit 5, General Employee Information Form). 

2.
On April 1, 2014, Grievant was promoted to Transportation Crew Supervisor 1.  Grievant received a pay increase on July 1, 2014, bringing his wage to $13.37 per hour. Id.

3.
To address problems with retention and recruitment of Transportation Workers, as well as encourage employees to take advantage of training opportunities, Respondent implemented a Transportation Worker Tier Pay Program. Pursuant to the first phase of this program, a pay increase went into effect on January 1, 2015, for DOH employees in the Transportation Worker 1, Transportation Worker 2, and Transportation Worker 3 classifications. Employees in the Transportation Crew Supervisor 1 classification did not receive a pay increase.
 
4.
Because of the classifications included in the first wave of the Tier Pay Program, when it was implemented, TW 3s were paid more that the Transportation Crew Supervisors who were directing their work.

5.
Grievant had previously become dissatisfied with some of the responsibilities of the Crew Supervisor position.
 Consequently, when he found out he could receive more pay as a TW 3, Grievant told his direct supervisor, District 10, Maintenance Supervisor Johnny Vass, on January 19, 2015, than he wanted to be demoted to a TW 3.  Mr. Vass told Grievant that he would check into the issue, and at a later date told Grievant that he believed Grievant could take a demotion without prejudice.

6.
In April 2015, Mr. Vass informed Grievant that he had been mistaken.  He told Grievant that in order to receive a voluntary demotion without prejudice, Grievant would have to apply for a posted position in the lower classification.

7.
A TW 3 position was posted on April 27, 2015 and Grievant applied for the position. (Respondent Exhibit 5). 

8.
After interviews were conducted, Grievant was found to be the most qualified applicant and was selected to be appointed to the position on June 11, 2015.
 
9.
Grievant was placed in the TW 3 position on September 5, 2015, and paid $16.84 per hour. During the summer of 2015, the DOT Human Resources staff was engaged in a large payroll project (transitioning to OASIS) which apparently delayed the processing of many personnel transactions including the placement of Grievant in the TW 3 position.

10.
Grievant’s wage increased from $13.37 per hour to $16.84 per hour as a result of taking a demotion to the TW 3 classification. (Respondent Exhibit 4). Grievant would have realized the increase of $3.47 per hour any time after January 1, 2015, that he was demoted from a Transportation Crew Supervisor to a Transportation Worker Equipment Operator 3.

11.
Respondent implemented a policy on July 1, 2009, requiring DOH employees involved in highway maintenance to wear uniforms supplied by the DOH.  The intent was to increase safety through higher visibility of employees who spend the majority of their regularly scheduled work time in traffic related areas, by providing them with highly reflective clothing to wear. (Respondent Exhibit 2, Uniform Policy). Under the policy the DOH rents uniforms for the employees to wear and regularly launders the uniforms. Id.
12.
The complete uniform “is defined as an approved pant and shirt or coveralls and a jacket if conditions warrant.” Id. Employees within these classifications are required to wear the uniforms while they are on duty and may be subject to disciple for failing to do so. Uniform Policy § III. J.
13.
The rented uniforms are made of fibers consisting of a 65/35 polyester/cotton blend. About 180 DOH employees, including Grievant, have demonstrated an allergy to polyester and had to be issued an alternative uniform. The alternative uniforms are made of 100% cotton and are in the same color and style of the polyester uniforms.

14.
Grievant provided a slip dated February 27, 2014, from his doctor stating: “Pt has allergy to polyester. Requires denim pants + cottons shirts”.
  Upon receipt of this documentation, EEO Coordinator Raymond Patrick, contacted the office of Grievant’s medical provider for clarification, since the specific requirement for denim was unique. 
15.
Coordinator Patrick was not able to speak with the doctor, but spoke with an office assistant and requested that person to ask the doctor if 100% cotton pants would meet Grievant’s needs instead of denim.  The office assistant told Mr. Patrick the doctor said 100% cotton pants would be fine.
16.
By letter dated April 3, 2014, Respondent’s EEO Division Director Drema Smith, informed Grievant that “a State-issued blue, 100% cotton pant” had been approved for him as an alternative to the regular uniform pants. Grievant was required to sign a form agreeing to the listed alternative or wear the original uniform pant provided while proceeding through “the DOT’s full process for reasonable accommodation.”
 (Respondent Exhibit 3).
17.
Grievant signed the letter indicating he agreed to the accommodation but noted on the form that his signature was given “under protest.” Grievant added a statement to the letter noting that his doctor’s prescription specified denim. Grievant also stated that the cotton pants cause lesions on the inside of his thighs.  These lesions take a long time to heal because Grievant is diabetic, which causes him to miss a number of days of work. (Respondent’s Exhibit 3).  The lesions occur where the seams of the pant legs contact Grievant’s thighs. Grievant is uncertain whether the fabric causes the lesions or the way the pants fit.
18.
Respondent has refused to approve jeans as an alternative to uniform pants but has not disciplined Grievant to date for wearing jeans to work.

19.
DOH employees classified as mechanics, who rarely go onto the highways for work are not subject to the uniform requirement. Mechanics receive a clothing stipend of $125 per year for clothing since the work they perform causes a significant amount of wear and tear on their garments.  Grievant is not classified as a mechanic.

Discussion

This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

Grievant raises two separate issues. First, he believes that Respondent improperly made him apply for a posted position in order to receive a demotion, rather than simply placing him in the lower classification upon his request. Grievant argues that this action caused a significant and unnecessary delay in the demotion which caused him to lose wages.  He seeks to recover this loss in wages from the date he requested the demotion to the date it became effective.  Second, Grievant has an allergy to polyester and the standard uniform issued by Respondent causes him to have a severe rash.  Grievant seeks to be allowed to wear denim pants rather than the alternative cotton uniform pants provided by the DOH.  Respondent argues that Grievant’s doctor indicated that the cotton pants would address Grievant’s allergy and it is not willing to allow Grievant to substitute denim jeans for the uniform pants.

DEMOTION WITHOUT PREJUDICE:


When Respondent implemented the first phase of the Transportation Worker Tier Pay Program on January 1, 2015, Grievant realized that he could earn nearly $3.50 per hour more as a TW 3 than he was earning as a crew supervisor in a higher classification. On January 19, 2015, Grievant told his supervisor, Mr. Vass that he wanted to be demoted from his crew supervisor position to a TW 3 position. After initially looking into the matter, Supervisor Vass told Grievant that he could simple take a demotion without prejudice. But in April 2015, Mr. Vass told Grievant that he had been instructed that to be demoted without prejudice Grievant would have to apply for a posted TW 3 position.  Such a position was posted on April 27, 2015. Grievant was selected as the successful applicant on June 11, 2015, but due to a backlog of personnel transactions in the Human Resources Department Grievant was not placed in the TW 3 position until September 5, 2015.

Grievant argues that Human Resources Director Kathleen Dempsey was requiring Grievant to apply for a posted position to accomplish a demotion. Grievant alleges that, pursuant to the Division of Personnel Rules, he was entitled to be demoted by simply removing the supervisor duties from his position and placing his position in the TW 3 classification.


With regard to a “demotion without prejudice’ the Division of Personnel rule provides:

A demotion without prejudice is a change in job class of an employee to a lower job class, a transfer of an employee to a lower job class, or a reduction in the employee’s pay due to business necessity. . . A predetermination conference and fifteen (15) days notice are not required when the demotion is requested by the employee, voluntarily and without duress, such as to accept a posted position for which the employee has applied. 
W. Va. Code St. R. § 143-1-11.4.


All of the action which lead to a demotion without prejudice are taken at the discretion of the employing authority. The agency has no mandatory duty under the rule to voluntarily demote an employee, nor is there a specific procedure set out for the personnel action.
 Id. It appears the rule authorizes an employer to change the job class of an employee or lower his pay due without a position being posted. However, that is not the factual situation and any ruling on that issue must be reserved until it is properly presented.
 The facts in this case are that the Grievant was voluntarily seeking a demotion for his benefit, and not a business necessity. With regard to those facts the rule states, “A predetermination conference and fifteen (15) day notice are not required when the demotion is requested by the employee, voluntarily and without duress, such as to accept a posted position for which the employee has applied.” (Emphasis added).  While this may not be the only way the employer could effectuate a voluntary demotion it is an acceptable one.  It was a reasonable exercise of discretion, and not arbitrary or capricious for Respondent to require Grievant to apply for a posted TW 3 position in order receive the demotion without prejudice.
 

Grievant’s representative points to the decision in Morgan, et al., v. Div. of Highways, Docket No. 2014-0549-CONS (Sept. 25, 2014) for the proposition that the Respondent does not have to require an employee to apply for a vacant position to effectuate a voluntary demotion. In that decision the Administrative Law Judge wrote:

Grievant [Morgan], by his own admission, requested to be transferred to a Transportation Worker 3 (mechanic) position. Grievant Morgan was not demoted from his position as “shop foreman” as a discipline measure of the instant issues. . . There is little doubt that Grievant’s request to be moved to a TW3 position was influenced by current events, but it is not established that this voluntary choice was a disciplinary action of Respondent.

Id.  In the decision it is clear that Mr. Morgan was voluntarily demoted from a Crew Supervisor position to a TW 3 position. However, the decision does not reveal whether there was a posted position for Mr. Morgan to move into or if the move was accomplished by Respondent simply agreeing to change his classification and duties. In order to support Grievant’s assertion the decision would need to be clear on that point.


Even if the grievant in Morgan, et al. had been allowed to take a voluntary demotion without applying for a posted position, it would not necessarily require Respondent to perform a voluntary demotion that way in every instance.  The issue in this case is whether Respondent has discretion under the rule to require the voluntary demotion be accomplished in that fashion in this case. The answer is clearly yes.
The timing of Grievant’s selection for the posted position was truly unfortunate because it occurred when the DOH Human Resources department was in the middle of a massive payroll project which resulted in a backlog of other regular personnel actions. This caused Grievants actual appointment to the TW 3 position to be delayed by nearly three months.  However, no evidence was presented that this delay was in violation of policy, intentional, for a nefarious purpose, or unreasonable given all of the circumstances. Grievant failed to prove this claim by a preponderance of the evidence.

UNIFORMS AND ACCOMMODATIONS:


It is undisputed that Grievant has an allergy to polyester which causes his skin to break out in lesions upon prolonged contact.  Grievant’s doctor provided him with a prescription to share with his employer stating, “Pt [Patient] has allergy to polyester. Requires denim pants & cotton shirts.” As with approximately 180 covered employees with this allergy Respondent provided Grievant with an alternative uniform made from 100% cotton. Respondent’s representative, Mr. Patrick, apparently called the office of Grievant’s doctor seeking a clarification concerning the need for “denim” pants.  Mr. Patrick testified that he spoke with an office assistant who said he or she spoke with the doctor who allegedly said the 100% cotton pants would be all right.  He used the information gleaned from this telephone call to modify the doctor’s prescription and refused to consider denim pants as an alternative to the regular uniform pants.  Respondent insists that Grievant must now get an additional written statement from the doctor indicating that the cotton pants are not an effective alternative before discussing other possible substitutes to the uniform pants.
Mr. Patrick’s testimony is based upon at least two layers of hearsay.  He relies upon what the office assistant told him that the doctor said. He had no actual knowledge as to whether the office assistant actually talked to the doctor. The Grievance Board applies the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements. See, Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010) (affirmed by the Circuit Court of Kanawha County, WV, June 9, 2011.
No explanation was provided as to why Mr. Patrick did not seek a written confirmation from the doctor that 100% cotton would be sufficient to satisfy her prior prescription of denim. Nor is there any indication that he shared with anyone at the Doctor’s office that the cotton pants were causing Grievant to have open lesions on his thighs where his skin contacted the seams of the pants.  This testimony is certainly not reliable enough to overcome the doctor’s written prescription that Grievant needs to wear denim instead of his uniform pants. Accordingly that testimony is accorded no weight which leaves the doctor’s original prescription as the controlling evidence related to Grievant’s needs for an accommodation.

The first issue to be addressed is whether Grievant is entitled to an accommodation at all. Respondent made a determination that Grievant was not disabled under the Americans with Disabilities Act and that he was able to perform the essential functions of his job without any reasonable accommodation. Nevertheless, Respondent agreed to provide Grievant with 100% cotton pants “in an effort to minimize any discomfort” resulting from his allergy. It also invited Grievant to enter into the DOT process for seeking a reasonable accommodation. (Respondent’s Exhibit 3.)  To the extent that process requires Grievant to provide documentation of the disability from the doctor he should not be required to provide further documentation based solely upon the unverified statement of a doctor’s office assistant obtained by Mr. Patrick without Grievant’s knowledge or consent.
Although the Grievance Board has no authority to determine liability under the ADA, consideration of the act is still relevant to this case in determining whether Respondent has an obligation to explore reasonable accommodations and whether the accommodation sought by Grievant is reasonable. See Anderson v. Dep’t of Health & Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2012-0804-CONS (March 27, 2013); Martin v. W. Va. Dep't of Health & Human Res./Jackie Withrow Hosp., Docket No. 2011-1590-DHHR (May 18, 2012), aff’d, Kanawha County Circuit Court, Civil Action No. 12-AA-79 (December 7, 2012); Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (December 22, 2005); Cf. Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995). 
Respondent’s determination that Grievant did not demonstrate a “disability” is not consistent with the Americans with Disabilities Act Amendments Act (“ADAAA”) which became effective on January 1, 2009. In passing this Act, Congress specifically declared the intent to convey that federal court decisions had “created an inappropriately high level of limitation necessary to obtain coverage under the ADA.” ADAAA Section 2(b)(5). Additionally Congress specifically noted that “That the question of whether an individual’s impairment is a disability under the ADA should not demand extensive analysis.” Rather, the primary focus in ADA cases “should be whether entities covered under the ADA have complied with their obligations.” Id. at Section 2(b)(6).
The U.S. Equal Employment Opportunity Commission (“EEOC”) regulations implementing the ADAAA note that one category demonstrating that a person was disabled under the Act was that he has a physical or mental impairment that substantially limits one or more of that person’s major life activities.  29 C.F.R. § 1630.2(g)(1). “A physical or mental impairment for purposes of the act means any physiological condition or disorder, cosmetic disfigurement, or anatomical loss that affects one or more body systems such as . . . skin.” Id. at § 1630.2(h)(2).  Grievant’s allergic reaction to the two types of uniform pants provided by Respondent constitutes a “physiological condition which negatively affects” his skin, which fits within the foregoing category.
The ADAAA provides significant guidance as to what constitutes a “major life activity” by providing a list of examples including performing manual tasks; sleeping; walking; concentrating; and working.
 ADAAA Section 4(a)(2)(A). The EEOC guidance provides that the impairment qualifies as a disability if it “substantially limits the ability of an individual to perform a major life activity as compared to people in the general population” 29 C.F.R. 1630.2(j)(1)(ii).

Grievant provided documentation from his doctor that the present uniform caused an allergic reaction and that he required “denim pants & cotton shirts” to avoid this reaction. Grievant testified that the cotton pants provided him also caused him to have open lesions on his thighs where the seams of the pants contacted his skin. These lesions were painful and caused him to miss a lot of work, especially since he is diabetic which lengthens the time needed for these wounds to heal. The lesions suffered by Grievant undoubtedly make it more difficult to walk and work than people in the general population. Under the provisions of the ADAAA and the EEOC’s implementation guidelines, these skin lesions meet the definition of a disability requiring Respondent to enter into a legitimate discussion with Grievant concerning possible accommodations to allow him to work around this disability. Respondent is required to enter into these discussions without Grievant seeking further verification from his doctor, although the doctor may be a valuable resource in resolving this matter. There is not sufficient evidence to indicate that denim jeans are the only reasonable accommodation available, although it may be one of the options which the parties consider.  In fact, Grievant testified that wearing “bicycle shorts” under his uniform pants prevents the lesions.  

Ultimately, Respondent is not required to consider or implement a specific accommodation suggested by Grievant, and it does not need to provide any accommodation which would be unreasonable or cause it “undue hardship.”
 However, Grievant and Respondent have an obligation to engage in the interactive process in good faith.
The accommodation Grievant seeks in this case is to be paid $125 per year as a clothing allowance as is paid to employees in the maintenance classification. The Grievance Board has found that the DOT has established legitimate, rational justification for its uniform policy requiring employees maintaining roads and bridges who spend a majority of their work time in traffic related areas. Simons v. Div. of Highways, Docket No. 2012-0864-DOT (Jan. 31, 2013). Mechanics do not spend most of their work time in traffic areas and are not covered by the uniform policy. Because Grievant is not similarly situated with mechanics Respondent is not required to treat him the same way with regard to uniforms and clothing.
 Additionally, Grievant provided no evidence demonstrating how the clothing allowance would alleviate the lesions caused by the seams of the cotton pants. Grievant did not prove by a preponderance of the evidence that he was entitled to the clothing allowance of $125 per month or back pay related to his demotion.  Accordingly, the grievance is DENIED.
Conclusions of Law
1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

2.
With regard to a “demotion without prejudice the Division of Personnel rule provides:”

A demotion without prejudice is a change in job class of an employee to a lower job class, a transfer of an employee to a lower job class, or a reduction in the employee’s pay due to business necessity. . . A predetermination conference and fifteen (15) days notice are not required when the demotion is requested by the employee, voluntarily and without duress, such as to accept a posted position for which the employee has applied. 

W. Va. Code St. R. § 143-1-11.4.

3.
All of the action which lead to a demotion without prejudice are taken at the discretion of the employing authority. The agency has no mandatory duty under the rule to voluntarily demote an employee, nor is there a specific procedure set out for the personnel action. See W. Va. Code St. R. § 143-1-11.4.

4.
Grievant failed to prove by a preponderance of the evidence that Respondent’s actions in implementing the voluntary demotion were in violation of policy, intentional, arbitrary and capricious, or unreasonable given all of the circumstances.


5.
For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2(d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

6.
Grievant did not prove that it constituted discrimination for him to not be paid the $125 per month clothing allowance which is paid by Respondent to employees in the mechanics classification.


7.
Grievant did not prove by a preponderance that the clothing allowance would alleviate the lesions caused by the seams of the cotton pants making it a legitimate accommodation for his allergy to the alternative uniform pants.

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: APRIL 13, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Grievant’s actual wage was $13.3673 per hour but was rounded up to $13.37 herein to avoid confusion. All wages listed herein are rounded to the nearest penny.


� See Collins v. Div. of Highways, Docket No. 2015-0763-DOT (Oct. 29, 2015) for more detail regarding the Transportation Worker Tier Pay Program.


� See Bolen, et al., v. Div. of Highways, Docket No. 2014-1577-CONS (June 5, 2015) regarding a change of procedure requiring Crew Supervisors to respond to emergency road maintenance calls after normal working hours.


� A demotion without prejudice is a non-disciplinary demotion defined in the Division of Personnel (“DOP”) Administrative Rule at W. Va. Code St. R. §143-1-11.4.


� (Respondent Exhibit 6, Internal Application and Interview Log.) The document lists all of the interviewed candidates.  Beside Grievant’s name is written “appointed.” Beside each other name is written “Considered/Not Appointed”.


� No evidence was introduced to prove or infer that the delay in processing Grievant’s placement was done for any improper or nefarious purpose.


� All Transportation Crew Supervisor 1’s were reclassified as Transportation Worker 3 Crew Chiefs on October 31, 2015, at a pay rate of $20.11 per hour.  Grievant has not expressed an interest in returning to a higher classification.


� Level three testimony of Raymond Patrick, EEO Coordinator for the DOH.


� This note appears herein as it was initially written.  The note was written on a slip from a prescription pad from Amy W. Down, D.O. The validity of the doctor’s order is not challenged.


� The letter added that the full process “requires [Grievant to] provide certain information to the agency; it also requires that [Grievant] allow the agency to collect detailed information from [Grievant’s] health care provider regarding the nature of [his]  physical impairment and potential accommodations.


� Through testimony, Respondent stressed that Grievant has never been disciplined for wearing jeans to work instead of uniform pants.  However, Respondent holds firm to the position that jeans are unacceptable and no one has indicated that Grievant will not be disciplined for reporting to work in jeans.


� There are mandatory procedures for disciplinary demotions (with prejudice) which include a predetermination conference, notice of the reasons, and an opportunity for the employee to respond before the action is taken. W. Va. Code St. R. § 143-1-11.4.


� “The Board will, under no circumstances, issue an advisory opinion, i.e., an opinion on an issue not directly raised before the Board in a grievance.” W. Va. Code St. R. § 156-1-6.21.


� “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).


� Grievant’s representative was involved in the Morgan, et al. case and may have specific knowledge of whether Mr. Morgan applied for a posted position to accomplish his voluntary demotion. However, the undersigned may only rely on the facts found to be proven in the prior case and that issue was not clearly addressed in Morgan, et al., supra.


� The ADAAA lists 18 specific activities, but notes that the list is not exclusive.


� Factors for determining what constitutes an undue hardship may be found at 42 U.S.C. § 12111(10)(B); 29 C.F.R. § 1630.2(p)(2).


� See Simon, supra, citing Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008), for the requirements for proving “discrimination” as defined in W. Va. Code § 6C-2-2.
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