THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Paula E. Smith,



Grievant,

v.







Docket No. 2015-1319-KanED
Kanawha County Board of Education,



Respondent.

DECISION


Grievant, Paula E. Smith, is employed by Respondent, Kanawha County Board of Education.  On May 21, 2015, Grievant filed this grievance against Respondent stating, “I have worked for Dunbar Intermediate School for the past 13 summers as the Head Cook.  This position is no longer available.  I have not been consider[ed] for any summer position that is held by summer employees that ha[ve] less seniority than I do.”  For relief, Grievant seeks “increment for summer retroactive wages, benefits and summer seniority.  I also request interest on all monetary sums.”
Following the June 15, 2015 level one conference, a level one decision was rendered on June 30, 2015, denying the grievance.  Grievant appealed to level two on July 14, 2015.  Grievant perfected the appeal to level three of the grievance process on October 12, 2015.  A level three hearing was held on January 11, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent was represented by counsel, James W. Withrow, General Counsel Kanawha County Board of Education.  This matter became mature for decision on February 11, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant is regularly employed by Respondent as a Cook III at Dunbar Intermediate School.  Grievant asserts that Respondent improperly calculated her summer seniority and failed to place her in the summer position location to which she was entitled because of her greater seniority.  Grievant failed to prove that Respondent had calculated her seniority incorrectly.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is regularly employed by Respondent as a Cook III at Dunbar Intermediate School.  
2. Respondent operates a summer food program with service at several schools.  
3. In the summer of 2014, the summer food program had locations at the following schools: Central Elementary, Dunbar Intermediate, Elk Elementary Center, Riverside High, Sharon Dawes Elementary, and Stonewall Middle.  Respondent employed four full-time Cook IIIs, two half-time Cook IIIs, three full-time Cook Is, and one half-time Cook I.  Grievant was employed as a one of the four full-time Cook IIIs and was assigned to the Dunbar Intermediate location.
4. In the summer of 2015, the summer food program was reduced and had locations at only the following schools: Elk Elementary Center, Sharon Dawes Elementary, and Stonewall Middle.  The available positions were also reduced to three full-time Cook IIIs, two full-time Cook Is, and 2 half-time Cook Is.  
5. The seniority of the four full-time Cook IIIs that had been employed in 2014 was as follows:  Donna Shrewsbury with nineteen years, Marlene Sizemore with eighteen years, Grievant with sixteen years, and Darla Guy with one year.

6. Because there were only three Cook III positions available, Darla Guy was reduced in force.  

7. Grievant was offered a Cook III position at Sharon Dawes Elementary, where Darla Guy had served as Cook III in 2014.  Grievant declined the position and instead bid on and received a position as a Cook I at Stonewall Jackson Middle.  

Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Service personnel summer contracts and seniority are governed by West Virginia Code Section 18-5-39, which reads in relevant part:
(f) Notwithstanding any other provision of the code to the contrary, the county board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight, article four, chapter eighteen-a of this code. An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists during any succeeding summer. If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b, article four, chapter eighteen-a of this code. . .The salary of a summer employee shall be in accordance with the salary schedule of persons regularly employed in the same position in the county where employed and persons employed in those positions are entitled to all rights, privileges and benefits provided in sections five-b, eight, eight-a, ten and fourteen, article four, chapter eighteen-a of this code: Provided, That those persons are not entitled to a minimum employment term of two hundred days for their summer position.

(g) If a county board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification.

Grievant does not allege that Respondent improperly reduced the positions in the summer food program.  Respondent appears to have properly reduced the positions in the summer food program and properly reduced in force Ms. Guy, who was the least senior Cook III.  This reduction resulted in only three positions for full-time Cook IIIs.  Grievant’s prior assigned location was reduced and the assigned location Ms. Guy had held, Sharon Dawes Elementary, was available.  Grievant was offered the Sharon Dawes Elementary position and declined it.       

Grievant asserts that her seniority was calculated incorrectly and that she was actually the second-most senior Cook III.  Grievant asserts that, as the second most senior Cook III, she should have been assigned to Elk Elementary Center, which had a slightly longer contract length than the assignment at Sharon Dawes, which she was offered.  Respondent asserts that when a position is eliminated, requiring a reduction in force, the more senior employee whose position has been eliminated is placed into the position of the less senior employee who had been reduced in force.

Respondent’s records show that Grievant first began working as a summer Cook in 1999.  Grievant asserts that she actually began working as a summer Cook in 1995.      As there is a dispute of fact regarding Grievant’s seniority, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Grievant testified on her own behalf and Tabetha Gillespie, Human Resources Specialist, testified on behalf of Respondent.  Both witnesses had appropriate demeanors and attitudes toward the action.  There was no allegation that Ms. Gillespie has any bias against Grievant.  There are no allegations of prior untruthfulness or inconsistency of prior statements.  Thus, the credibility determination rests on the existence or nonexistence of facts testified to by the witnesses and the plausibility of the testimony.  

Grievant testified that she believes she worked in the summers from 1995 through 1998, when Respondent had only given her seniority from 1999.  Grievant testified she was certain she worked in the summers from 1995 through 1998, but stated, “it’s foggy to me where.”  She thought she worked a year at Glenwood Elementary and one year at Ford Elementary, and that she also worked for the Shawnee Community Center for several years.  Grievant testified she was unable to locate any contracts or letters of assignment.  Grievant produced some pay statements from that time-period and asserted that they proved she was employed under a summer contract.  Grievant provided six pay statements from that time period where she was paid “supplemental pay”.  Grievant admits that she receives her regular pay for her school-year employment year-round, but that the year-round payments are all dated June 30th.  Grievant asserts because these paystubs list her pay as “supplemental pay” and have dates other than June 30th, that means that it was compensation for summer contract employment.  
Grievant provided two pay stubs from the summer of 1995: she was paid for one day for the period ending August 13, 1995 and for two days for the period ending July 30, 1995.  When questioned why, if she was on a summer contract, she would have only worked one or two days out of the two-week pay period, Grievant answered that she remembered she was working half days, so that must be why.  The more plausible explanation for why she would only be working a few days each pay period was that Grievant was actually working as a substitute.  The paystub Grievant presented for 1996, with the pay period ending June 13th, shows Grievant was only paid 13 cents of supplemental pay, which appears to be one minute of her daily rate of $67.75.  This, obviously provides no proof that Grievant worked in a summer contract.  For 1997, Grievant provided three paystubs: for the pay period ending July 26th she was paid for ten days, for the pay period ending August 11th, Grievant was paid for eleven days, and for the pay period ending September 15, 1997, Grievant was paid for 8.82 days.  It is possible that this would indicate Grievant was working on a summer contract, but it’s also possible that this was a long term substitute position, or even that Respondent had made some mistake in her year-round pay.  Grievant provided no pay statements from 1998.          
In contrast to Grievant’s assertions, Ms. Gillespie testified that she reviewed and could find no record of Grievant’s employment in a summer contract before 1999.  Grievant is now attempting to challenge seniority credit from twenty years ago.  It is her burden to prove that Respondent’s seniority calculation is incorrect.  Due to the passage of time, Grievant’s inability to produce contracts or letters of assignment, and Grievant’s poor recollection, it cannot be said that it is more likely than not that Grievant held a summer contract from 1995 through 1998.  Even if the 1997 paystubs could be considered proof of Grievant’s summer contract employment for that year, that would only gain Grievant one more year of seniority, and she would still be less senior than Ms. Sizemore, who held the Elk Elementary Center assignment Grievant asserts she should have received.  As Grievant failed to prove that she had more seniority than Ms. Sizemore, it is not necessary to address her contention that her greater seniority would have entitled her to the position at Elk Elementary Center, which Ms. Sizemore had held the prior summer.      


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. Service personnel summer contracts and seniority are governed by West Virginia Code Section 18-5-39, which reads in relevant part:
(f) Notwithstanding any other provision of the code to the contrary, the county board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight, article four, chapter eighteen-a of this code. An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists during any succeeding summer. If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b, article four, chapter eighteen-a of this code. . .The salary of a summer employee shall be in accordance with the salary schedule of persons regularly employed in the same position in the county where employed and persons employed in those positions are entitled to all rights, privileges and benefits provided in sections five-b, eight, eight-a, ten and fourteen, article four, chapter eighteen-a of this code: Provided, That those persons are not entitled to a minimum employment term of two hundred days for their summer position.

(g) If a county board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification.
3. Grievant failed to prove that Respondent had calculated her seniority incorrectly.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  June 15, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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