THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
BARRY JIVIDEN et al.,



Grievants,

v.






       Docket No. 2016-1187-CONS
DIVISION OF HIGHWAYS,



Respondent.

DECISION

Twenty-seven employees
 of Respondent, Division of Highways, (“DOH”) filed level one grievance forms dated February 1, 2016.  All of these employees are assigned to the DOH Mason County Organization. The allegations on all the forms were identical and stated:
Employees outside of Mason County are given preference in being assigned for SRIC weather watch and other duties conducted within Mason County.

 As relief Grievants sought:
To be made whole in every way including back pay with interest for hours and overtime given employees outside Mason County for assignments within Mason County as well as the cessation of such preference.

On February 8, 2016, an Order was entered consolidating all of the grievances, and the consolidated grievances given the style and docket number set out above. Prior to, or at, the level one conference, nine additional employees
 joined the consolidated grievance.

A level one conference was held and a decision denying the consolidated grievance was issued on March 15, 2016. Grievants appealed to level two on March 17, 2016.  By letters dated April 12, 2016, twelve Grievants
 withdrew as parties and an Order was entered on April 19, 2016, dismissing those individuals as parties from the consolidated grievance. A mediation was scheduled for May 20, 2016, and August 1, 2016, but Grievants and their representative did not appear on either date. Respondent expressed the desire to resolve the issue before it could recur during the winter of 2016 and an Order of Unsuccessful Mediation was entered on August 2, 2016. The remaining Grievants appealed to level three on August 4, 2016.

A level three hearing was conducted on October 7, 2016, at the Charleston office of the West Virginia Public Employees Grievance Board.  Grievants appeared through their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.
 Respondent was represented by Jesseca R. Church, Esquire, DOH Legal Division.  The parties waived the presentation of Proposed Findings of Fact and Conclusions of Law. Consequently, this matter became mature for decision on that date.

Synopsis

Grievants believed that Respondent was assigning workers from another county organization to perform winter storm monitoring duties in an area assigned to the Mason County Organization and denying them the opportunity to earn overtime.  The area which was being monitored was a section of Route 35, located in Mason County. That section of Route 35 is assigned to the Route 35 Interstate and Freeway Organization and not the Mason County Organization. Employees in the Route 35 Organization were properly assigned to perform the winter storm watch duties. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievants are all employed by the DOH and assigned to the Mason County Organization. 


2.
All of the Grievants perform work toward implementing the DOH core maintenance plan for nearly all public roads in Mason County. This includes creating and clearing drainage ditches, patching the roadways when necessary, and mowing the areas immediately adjacent to the roadways. During the fall and winter months they perform snow removal and ice control (“SRIC”) for nearly all public roads in Mason County. Additionally, they perform emergency work such as removing fallen trees and other roadway obstructions.

3.
Respondent DOH is organized into ten districts each covering specific areas of the State. Each district is divided into organizations. There are two types of organizations in each district; County Organizations, and Interstate/Expressway Organizations. There are fifty-eight County Organizations
 and thirty Highway Organizations operating within the State.

4.
County organizations are responsible for implementing the core maintenance plan for the majority of the public roadways in their individual counties. (See FOF 2 for general responsibilities). Interstate/Expressway Organizations are responsible for maintaining the interstate highways and multi-lane expressways which run through each district.  Their work is more geared toward operation in a high speed vehicle environment on these roadways.

5.
District 1 contains eight county organizations including Kanawha (4), Boone, Clay, Putnam, and Mason. It also has six interstate/expressway (“I/E”) organizations covering all of Route 35, two sections of I-64 and one section each of I-77, I-79, and Corridor G.

 
6.
There are two separate organizations operating in Mason County; the Mason County Organization head quartered near Point Pleasant and the Route 35 I/E organization which has no specific headquarters but generally operates out of the Scary Creek facility in Putnam County. The Mason County Organization has forty-four full-time positions allocated to the Mason County Organization and seven full-time positions allocated to the Route 35 I/E Organization although neither organization has been fully staffed for some time.

7.
In West Virginia, Route 35 runs from the I-64 interchange near Scott Depot in Putnam County to the Ohio River at Point Pleasant in Mason County. There is an eight-mile section of Route 35 running through Mason County from Point Pleasant toward Putnam County which is a four lane expressway.
 The Route 35 I/E Organization is responsible for maintenance of the expressway section of Route 35 in Mason County and the Mason County Organization is responsible for all of the remaining roadway in that county.

8.
On December 4, 2014, the DOH implemented what has become know as the “32 Degree Policy.”  When the National Weather Service predicts overnight temperatures to be at or below thirty-two degrees Fahrenheit, the District Engineer/Manager is responsible for having two trucks patrolling the interstate highways and expressways in his or her district so that a quick response may be implemented to deal with rapidly changing weather conditions which effect highway safety. During the 2014-2015 SRIC season this involved having at least two fully loaded plow/salt trucks on the highway which involved not only the I/E organizations but the county organization employees as well. (Joint Exhibit 1)

9.
A clarifying memorandum was issued for the 2015-2016 SRIC season which allowed district sections of the highways to be closely monitored by employees in pickup trucks as long as a quick response can be implemented if those employees report rapidly changing road conditions. As a result of this clarification, the District 1 Engineer/Manager, Aaron Gillispie was able to cover the winter weather monitoring on Route 35, required by the 32 Degree Policy with employees in the Route 35 I/E organization only.

10.
During the 2015-2016 SRIC season some Grievants observed employees monitoring the section of Route 35 in Mason County and they knew employees in the Mason County Organization were not receiving those assignments like they had the previous winter.  Grievants believe that employees from other county organizations were being given priority for these overtime assignments ahead of employees in the Mason County Organization.


11.
The employees seen by Grievants who were providing the 32 Degree Policy monitoring on Route 35 in Mason County were employees in the Route 35 I/E organization and not employees of the Putnam County Organization. 


12.
District Engineer/Manager Gillispie assigned the Route 35 I/E employees this task because that organization is responsible for Route 35 and if he had given the work to the Mason County Organization workers he would not have had anything for the Route 35 organization employees to do.

13.
Employees from one county organization in District 1 are only used in a different county in rare situations where employees in that organization are unable to complete a specific task without outside help. 

Discussion


This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

Grievants allege that Respondent was assigning overtime duties related to SRIC in Mason County to employees from other organizations. They argue that any overtime work, or other assignments performed on Mason County roadways, must be assigned to employees of the Mason County organization if those employees are available.  Some of the Grievants observed DOH trucks monitoring Route 35 in Mason County in compliance with the “32 Degree Policy.”
  The Grievants apparently believed that Respondent had given those duties to employees in the Putnam County Organization rather than allow them to perform the duties.


In fact, all of the monitoring to comply with the 32 Degree Policy which took place during the 2015-2016 SRIC season on Route 35 in Mason County, was performed by employees assigned to the Route 35 Interstate/Expressway Organization.  It is appropriate for those employees to perform those duties because maintenance of that roadway is part of their specific mission.

Grievants did not prove by a preponderance of the evidence the allegations asserted in their grievances. 

One might infer from the facts alleged that Grievants were contending that the assignment of any employees other than those in the Mason County Organization was unreasonable or arbitrary and capricious. An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). 

In this situation, the employees assigned to do the weather monitoring on Route 35 in Mason County were the employees who had that assignment as part of their basic mission. It would have been less reasonable to give those duties to the Mason County Organization and left the Route 35 Interstate/Freeway employees without sufficient work to perform on their assigned roadway. Accordingly, the consolidated grievances are DENIED.

Conclusions of Law


1.
This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
2.
An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). 
3.
Grievants did not prove by a preponderance of the evidence the allegations asserted in their grievances, nor that the actions of Respondent were arbitrary and capricious.
Accordingly, the consolidated grievances are DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: DECEMBER 19, 2016. 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Rick Birchfield, J. R. Bays, Darrell Brown, Thomas Cundiff, Charles E. Dunn, Jr., Brian Fields, Greg Forbes, Steve Fowler, John Garrett, Scott Grueser, Matt Hickel, Kevin Hickman, Barry Jividen, William McCormick, Dave McDaniel, Dale McDonald, Dale Nowlin, Jennings Page, Aaron Parsons, Becky Plants, Clarence J. Pruett, Steve Oldaker, Randall Randolph, Dave Roush, Ernie Waterson, Darrell Wyant, and Sam Zirkle.


� M. E. Hooper, Paul Flowers, Woody Herman, Tim Conrad, Reta Roush, Denny Nibert, Jason Fultz, David White, and John Cundiff. 


� Rick Birchfield, Dale Nowlin, Dave Roush, Ernie Waterson, John Garrett, Kevin Hickman, Becky Plants, Dave McDaniel, Aaron Parsons, Greg Forbes, David White, and Clarence J. Pruett. 


� None of the Grievants personally appeared, but their representative asserted on the record that he was given authority to proceed on their behalf in their absence.


� Because of the large number of road miles in Kanawha County it contains four separate county organizations. Each of the other fifty-four counties has a single county organization.


� There is presently a project underway to convert the last remaining fourteen-plus miles, two-lane section of Route 35 through Mason and Putnam Counties to four lanes.


� Consistent with the 32 Degree Policy the monitoring was taking place into the night to keep track of changing road conditions. Thus the monitoring could result in overtime pay.
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