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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOSEPH BRUCE RAGIONE,



Grievant,

v.






Docket No. 2014-1327-PreED

PRESTON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Joseph Bruce Ragione, filed this action against his employer, Preston County Board of Education, on April 2, 2013, challenging the removal of an experience credit for private sector experience which was awarded by a previous superintendent.  Grievant seeks the prior work experience granted to him and compensation for all lost wages with interest.  This grievance was denied at level one by decision dated July 7, 2014.  A level two mediation session was held on January 15, 2015.  A level three evidentiary hearing was conducted before the undersigned on December 3, 2015, at the Grievance Board’s Westover office.  Grievant appeared in person and by his representative, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Jason S. Long, Dinsmore & Shohl, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on January 4, 2016.


Synopsis


At the time of his hiring, Grievant was awarded 28 years of private sector experience credit by former Superintendent Larry Parsons.  The action of Superintendent Parsons in 
awarding experience credit for private sector experience was taken without involvement  of the West Virginia Board of Education.  The error in awarding the private sector experience credit was discovered by the Office of Educational Performance Audits.  The Respondent and the West Virginia Board of Education acted within their authority to eliminate the private sector experience credit improperly granted to Grievant.  Grievant also argued the doctrine of equitable estoppel.  The record did not support a finding that the doctrine of equitable estoppel is applicable to this case.  The interests of justice does not demand that equitable estoppel be applied in this particular circumstance and any unclear or misleading statements made to Grievant constitute ultra vires acts.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by Respondent as a Mechanic.  Grievant began work for Respondent as a mechanic in September 2012.


2.
During the process leading up to Grievant’s employment by Respondent, Grievant told Respondent’s administration that he needed a salary of about $35,000 per year in order to accept employment with Respondent.


3.
On September 7, 2012, former Superintendent Larry Parsons sought approval from the State Department of Education to hire Grievant as a Mechanic.  Chuck Heinlein, former Deputy Superintendents of Schools, informed Superintendent Parsons that the hiring was approved.  Mr. Heinlein’s letter made no reference to experience credit for private sector employment to be given to Grievant.  Preston County Schools have been under the State Department of Education’s supervision for a number of years.


4.
By letter dated November 7, 2012, Superintendent Parsons informed Grievant that he was hired as a Mechanic for Preston County Schools, effective September 13, 2012, Pay Grade F, for the 2012-2013 school year.  The letter goes on to explain that Superintendent Parsons was granting Grievant 28 years of working experience prior to beginning employment with Preston County Schools.  There was no indication that Mr. Heinlein and the West Virginia Board of Education approved the issuance of the experience credit to Grievant.


5.
Assistant Superintendent of Preston County Schools, Craig Schmidl, explained that the decision to grant Grievant private sector experience credit was made by former Superintendent Parsons.  Mr. Schmidl confirmed that the decision was made without the involvement of either the Preston County Board of Education or the West Virginia Board of Education.


6.
In a report issued by the Office of Education Performance Audits in November 2012, the Preston County Board of Education was cited for awarding credit for experience earned prior to being employed by the school system, noting that it was improper to grant such credit without a local policy and, if granted pursuant to a local policy, it must be granted in a uniform fashion.


7.
Grievant was informed by letter dated February 20, 2014, that Superintendent Rick Hicks intended to recommend that the private sector experience credit that was previously granted to him be eliminated, effective July 1, 2014.  The notice afforded him an opportunity for a hearing on the action.  Grievant did elect to be heard prior to the decision being made.


8.
The record did not support a finding that Grievant was granted private sector experience credit with approval of the authority in charge of the school system’s operations at the time.


9.
Assistant Superintendent Schmidl indicated that the voters of Preston County rejected the continuation of an excess levy, and that the excess levy that was in place expired on July 1, 2013.  Assistant Superintendent Schmidl explained that the loss of the excess levy had a significant adverse impact on the ability of the district to engage in discretionary spending.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant makes the argument that the non-relegation clause prohibits Respondent from reducing his salary.  W. Va. Code § 18A-4-8(m) provides as follows:

Without his or her written consent, a service person may not be:

(1) Reclassified by class title; or

(2) Relegated to any condition of employment which would result in a reduction of his or her salary, rate of pay, compensation or benefits earned during the current fiscal year; or for which he or she would qualify by continuing in the same job position and classification held during that fiscal year and subsequent years. 


This argument fails because, as the undersigned has previously ruled, the decision of former Superintendent Parsons to grant Grievant prior private sector experience credit was an ultra vires act.
  It is undisputed that this action was taken without the involvement of either the Preston County Board of Education or the West Virginia Board of Education.
  As Respondent aptly points out in its fact/law proposal, an agreement by a county superintendent to increase the compensation of an employee is an ultra vires act and does not obligate a county board of education.  Clark, et al. v. Preston County Bd. of Educ., Docket No. 2013-2251-CONS (July 22, 2014), and Cook v. Mason County Bd. of Educ., Docket No. 96-26-105 (Aug. 19, 1996).  In addition, ultra vires acts of a government agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such unauthorized acts.  Porter v. Wayne County Bd. of Educ., Docket No. 2011-1337-CONS (Mar. 30, 2012).


As to the non-relegation clause, Grievant’s rate of pay was altered in 2014 because the Respondent recognized the compensation was in error, and corrected the mistake upon becoming aware of the situation.  This was brought to Respondent’s attention in a report issued by the Office of Education Performance Audits.  In November 2012, the Preston County Board of Education was cited for awarding credit for experience earned prior to being employed by the school system was improper.  


The Grievant also asserted the doctrine of equitable estoppel.  The West Virginia Supreme Court of Appeals has applied the doctrine of equitable estoppel to a State agency where an agency’s agent made averments, seemingly contrary to Division of Personnel Rules, that misled a State employee.  In Hudkins v. Public Retirement Board, 220 W.Va. 275, 647 S.E.2d 711 (2007), the plaintiff was informed by both an employee of the Public Retirement Board and an agent of the employing agency that she could freeze her sick leave and use it toward retirement, even though she was not set to retire immediately upon resignation.  She received a written recognition that her sick leave was frozen until she began retirement.  The written recognition was seemingly in direct contravention of Division of Personnel Rules at the time it was made.


Analyzing this issue under the doctrine of equitable estoppel, the Court recognized

that “‘[t]he doctrine of estoppel should be applied cautiously, only when equity clearly requires that it be done, and this principle is applied with especial force when one undertakes to assert the doctrine against the state.’  Syllabus Point 7, Samsell v. State Line Development Company, 154 W.Va. 48, 174 S.E.2d 318 (1970).” Syl. Pt. 3, Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711 (2007).  Thereafter, the Court applied the basic elements of estoppel to the facts of the case and stated that “‘[t]he general rule governing the doctrine of equitable estoppel is that in order to constitute equitable estoppel or estoppel in pais there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.’  Syllabus Point 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956).” Id. at Syl Pt. 4.  See also Underwood v. Dep’t of Health & Human Res., Docket No. 2008-1254-DHHR (May 5, 2009).


In the instant case, it appears that Superintendent Parsons did not have knowledge of the fact that the West Virginia Department of Education would consider the private sector experience to be invalid, therefore his representations to Grievant were not knowingly false, nor did he conceal any material facts.  The doctrine of equitable estoppel  is not applicable to this case.  The interest of justice does not demand that equitable estoppel be applied in this particular circumstance and any unclear or misleading statements made to Grievant constitute ultra vires acts.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-277 (Jan. 31, 1996). See, Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 98-HHR-228 (Nov. 30, 1998).


3.
Grievant did not meet his burden of proof and establish a violation of any statute, policy, rule, or regulation that would entitle him to continue to receive a rate of pay awarded in error.


4.
“‘The doctrine of estoppel should be applied cautiously, only when equity clearly requires that it be done, and this principle is applied with especial force when one undertakes to assert the doctrine against the state.’  Syllabus Point 7, Samsell v. State Line Development Company, 154 W.Va. 48, 174 S.E.2d 318 (1970).” Syl. Pt. 3, Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711 (2007).  Thereafter, the Court applied the basic elements of estoppel to the facts of the case and stated that “‘[t]he general rule governing the doctrine of equitable estoppel is that in order to constitute equitable estoppel or estoppel in pais there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.’  Syllabus Point 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956).” Id. at Syl Pt. 4.  See also Underwood v. Dep’t of Health & Human Res., Docket No. 2008-1254-DHHR (May 5, 2009).


5.
When balancing the interests at state, the facts of this grievance do not warrant the application of equitable estoppel against the Respondent.


Accordingly this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: February 12, 2016                      


___________________________









Ronald L. Reece









Administrative Law Judge
�Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-277 (Jan. 31, 1996). See, Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 98-HHR-228 (Nov. 30, 1998).


�Preston County Schools have been operating under the supervision of the West Virginia State Department of Education for a number of years.






