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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JEFF TANNER, 



Grievant,

v.






Docket No. 2016-1359-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Jeff Tanner, is employed at William R. Sharpe, Jr. Hospital, as a Guard.  Grievant filed his initial action on August 5, 2015, in which he contested his non-selection for the Director of Security.  He sought placement in that position with back pay and interest.  Grievant filed a second grievance on October 1, 2015, in which he alleged demotion, retaliation and/or working out of classification.  He sought to made whole with restoration of his previous duties.  By Order of Consolidation dated March 1, 2016, these matters were consolidated and given the present docket number. 


The parties requested, and were given permission, to waive a Level Three hearing and submit proposed findings of fact and conclusions of law based on the Level One record.  Grievant appeared by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, James “Jake” Wegman, Assistant Attorney General. This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on September 12, 2016.


Synopsis


The record of this case demonstrated that the selection process for Director of Security was not arbitrary, and Grievant did not meet his burden of proof to establish that he should have been selected for the position.  The record did not demonstrate that Respondent unlawfully demoted or retaliated against Grievant.

The following Findings of Fact are based on the Level One record.


Findings of Fact


1.
Grievant has been employed at Sharpe Hospital since 2004.  Grievant’s classification is Guard 2 in the Security Department.


2.
In June 2015, Grievant and six other internal candidates, interviewed for the position of Director of Security.


3.
The interview team consisted of Kimberly Walsh, Chief Executive Officer, Robert Kimble, Chief Financial Officer, and Safety Director Robert Posey.


4.
The interview team asked all the candidates the same set of twelve interview questions relevant to the essential duties for the position.


5.
Each team member independently rated the candidate’s answers to each question using the scale of five points for excellent, three points for good, one point for average and zero for poor.


6.
Grievant scored 38 points as a result of the interview.  Nigel Bean, the successful candidate, scored 126 points as a result of the interview.  The other applicants had scores between the range of Grievant and Mr. Bean.


7.
Nigel Bean was the top candidate after considering the education, experience, knowledge, skills, demonstrated ability, leadership potential and interview scores.


8.
Ms. Walsh made the decision to recommend Mr. Bean for the position.  Respondent and the Division of Personnel approved Mr. Bean for the position, and he assumed the full duties of Director of Security.


9.
Ms. Walsh explained that Mr. Bean had a lot of experience, and he was thorough in responding to all of the interview questions.  Mr. Kimble explained that he selected Mr. Bean because he exhibited a vision of leadership, and he focused more on trying to bring Sharpe Hospital staff together and bring an element of respect to the hospital.  


10.
By memorandum dated March 24, 2010, John Riffle, acting Director of Security and Transportation, indicated that Grievant had been selected to serve as the Assistant Supervisor of Security and Transportation.  The record reflected that Grievant’s pay and benefits remained the same and his Division of Personnel classification of Guard 2 was not changed.


11.
On September 28, 2015, Nigel Bean, acting Security Director, issued an email stating that the titles of Charge Guard and Assistant Supervisor were eliminated.  The email explained that the titles were established by a previous supervisor, and the titles were not recognized by the Division of Personnel.  The email went on to state that in the event that Mr. Bean is unavailable, employees of the Security and Transportation Department were to report to Assistant Chief Executive Officer Randy Housh.


12.
The record does reflect that there was some discussion between Respondent and Grievant concerning changing Grievant’s shift; however, his shift was not changed.  In addition, Grievant’s compensation was not changed.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996).  The grievance procedure is not intended to be a “super interview,” but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).


The Grievance Board recognizes that selection decisions are largely the prerogatives of management.  While the individuals who are chosen should be qualified and able to perform the duties of their new position, absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will not generally be overturned.  Mihaliak v. Div. of Rehabilitation Serv., Docket No. 98-RS-126 (Aug. 3, 1998); Ashley v. W. Va. Dep't of Health and Human Resources, Docket No. 94-HHR-070 (June 2, 1995); McClure v. W. Va. Workers’ Compensation Fund, Docket Nos. 89-WCF-208/209 (Aug. 7, 1989).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


"Generally, an action is considered arbitrary and capricious if the agency did not rely

on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of a board of education.  See generally, Harrison v. Ginsberg, [169 W. Va. 162], 286 S.E.2d 276, 283 (W. Va. 1982).”  Trimboli, supra.


In the instant case, Grievant alleges that the selection process was arbitrary and capricious.  Grievant argues generally that he is more qualified than Mr. Bean.  However, the record establishes that the interview team believed that Mr. Bean was more qualified for the position.  The record reflected that Mr. Bean’s interview score was significantly higher than Grievant’s score.  The record also established that Grievant’s interview score was near the bottom of the seven applicants.  In addition, the interview team considered Mr. Bean’s education, experience, knowledge, skills, and demonstrated ability in making their selection decision.


Members of the interview team explained that the selection was based upon the questions asked at the interview and Mr. Bean had the best interview.  Members of the interview team also explained that Mr. Bean answered the questions very thoroughly and also in a manner that demonstrated leadership potential.  The record failed to show that any favoritism or bias influenced the Respondent’s decision.  The record did not provide any evidence that Mr. Bean had any personal or other than a working relationship with any of the interview team members.  There was no evidence in the record that Mr. Bean’s employment references were invalid or false.  The record did establish that after both independent and collective review, the interview team unanimously selected Mr. Bean as the most qualified candidate for the position.


Grievant also asserts that Respondent’s actions in taking his keys to the supervisor’s office and discussing a shift change were in retaliation for filing his grievance challenging the selection of Mr. Bean.  West Virginia Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of West Virginia Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);

(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;

(3)
that, thereafter, an adverse employment action was taken by the employer; and

(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 

See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).  See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1988).

Respondent does not dispute that Grievant engaged in a protected activity.  Respondent does assert that they did not treat Grievant in an adverse manner.  The record does reflect that Grievant was not singled out regarding the title of Assistant Supervisor or Change Guard.  Security Director Bean simply discontinued the use of those titles throughout the hospital because the titles were not recognized by the Division of Personnel.  Grievant’s shift was not changed; accordingly, there is no harm to demonstrate reprisal.  Additionally, the new supervisor needed the keys to his own office and certainly had the authority to request that Grievant return them since he would no longer be acting as Assistant Supervisor.

Finally, the record did not establish that a functional demotion occurred when the title of Assistant Supervisor was removed from Grievant.  Respondent demonstrated that the title of Assistant Supervisor was never approved by the Division of Personnel.  There is no dispute in the record that Grievant suffered no loss of pay by removing the title of Assistant Supervisor.


The following Conclusions of Law support the decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
The grievance procedure is not intended to be a “super interview,” but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).

3.
The Grievance Board recognizes that selection decisions are largely the prerogatives of management.  While the individuals who are chosen should be qualified and able to perform the duties of their new position, absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will not generally be overturned.  Mihaliak v. Div. of Rehabilitation Serv., Docket No. 98-RS-126 (Aug. 3, 1998); Ashley v. W. Va. Dep't of Health and Human Resources, Docket No. 94-HHR-070 (June 2, 1995); McClure v. W. Va. Workers’ Compensation Fund, Docket Nos. 89-WCF-208/209 (Aug. 7, 1989).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).

4.
Grievant has failed to prove by a preponderance of the evidence that Respondent’s selection decision was arbitrary and capricious, or clearly wrong.

5.
W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);

(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;

(3)
that, thereafter, an adverse employment action was taken by the employer; and

(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 

See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1988).

5.
Grievant did not establish that he was the victim of retaliation.

Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   October 21, 2016           


___________________________









Ronald L. Reece









Administrative Law Judge

