THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

TIMOTHY D. SALMONS JR.,



Grievant,

v.






       Docket No. 2016-0853-DHHR

DEPARTMENT OF HEALTH AND 

HUMAN RESOURCES/BUREAU 

FOR CHILD SUPPORT ENFORCEMENT,



Respondent.
DECISION

Timothy D. Salmons, Jr. (“Grievant”) is employed by Respondent, Department of Health and Human Resources (“DHHR”) in the Bureau for Child Support Enforcement (“BCSE”). His position is classified as Child Support Specialist 3.  Mr. Salmons filed a level one grievance form dated November 16, 2015, alleging that he was the most qualified candidate for a posted position of Child Support Supervisor 2, but another candidate was selected to fill the job.  Grievant requested that the applications for the position be reevaluated and that he be placed in the posted position as the most qualified candidate.


At level one Mr. Salmon’s grievance was denied as untimely filed. The level one order was dated December 9, 2015. Grievant filed a level two appeal form dated December 11, 2015, and a mediation was conducted on February 26, 2016.  Grievant appealed to level three by form dated March 10, 2016.

A level three hearing was held in the Charleston Office of the West Virginia Public Employees Grievance Board on July 12, 2016. Grievant appeared pro se and Respondent DHHR was represented by Harry C. Bruner Jr., Assistant Attorney General. This matter became mature for decision on August 15, 2016, with receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties.

Synopsis


Grievant believes that he was the most qualified candidate for a Child Support Supervisor 2 position due to his long experience with the agency and his advanced classification. Respondent followed its policy in making the selection and did not ignore Grievant’s strong qualifications.  The process used and the results achieved were neither arbitrary nor capricious.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Timothy Salmons, is employed by the DHHR, in the Bureau for Child Support Enforcement.  His position is classified as a Child Support Specialist 3. Grievant has held this classification since he was initially employed by Respondent in October 1998.

2.
Respondent posted a positon for a Child Support Supervisor 2 for the Huntington office of the Bureau for Child Support Enforcement.  Seven applicants were interviewed for the position, including Grievant, Beverly Koerber and Suzanne Palton. All of the applicants who were interviewed were experienced child support specialists and considered to be good candidates for filling the supervisor position.

3.
DHHR Policy Memorandum 2106, Employee Selection (“Policy 2016”) sets out the procedure to be followed for filling positions in the agency. (Respondent Exhibit 1)

4.
Policy 2106 indicates that the Department advocates a structured approach to interviews including “asking similar questions, providing similar information and providing similar courtesies to applicants interviewed.” Id, Art, IX, § B, ¶ 2.

5.
The interviews for the Child Support Supervisor all lasted between forty-five minutes to an hour.  All applicants were given the same information regarding the position and asked the same set of questions.


6.
Policy 2106 requires that efforts be made “to compare applicants’ relative strengths and weaknesses, based upon similar factors,” and that the factors be documented. Deciding factors and the relative weight assigned to each factor must be decided prior to the interview. Id. Art, IX, § B, ¶ 5. This paragraph also provides:
The OPS-14A Candidate Comparison Chart, provides a summary of factors considered for all candidates. It should be used as a tool in the selection process. 


7.
DHHR form OPS-13A, Candidate Comparison Chart is set up as follows:

	Name


	Comments on Interview
	Comments on Education
	Comments 

on Past Experience/ Demonstrated Ability
	Comments
on 

References
	Comments on Leadership or 

Growth Potential
	Comments on Concerns w / or Limitations of Candidate
	Rate Candidates in Order of Preference




8.
An interview panel was assembled to select the candidate to be recommended to file the Child Support Supervisor positions.  The individuals who served on the panel were: Douglas Thomas, Interim Regional Manager; Paul Cooley, Supervising Attorney; and Larry LeFevre, Director of Field Operations. 


9.
The panel members were familiar with the work of all the interviewees because they were all internal applicants.  Accordingly, the panelists felt they did not need to grade the applicants regarding references because they were all good employees. Additionally, they did not grade the applicants on leadership and growth potential because they believed the candidates all had significant potential for growth and leadership. Each of the four areas was given equal weight.  

10.
Based upon the foregoing, the interview panel used a modified version of Form OPS-13A leaving the two areas where the applicants were equal off the grid. In each criterion the applicant was scored from one to seven based upon their ranking with the other applicants with one being the best score and seven being the lowest rating.  The candidate with the lowest total points received the highest rating and was recommended for the position. The resulting form resembled the following:

	Name
	Ranking/
Comments 

on Interview
	Ranking/

Comments 

on Education
	Demonstrated Ability/Comments

on Past Experience
	Comments on Concerns w/ or Limitations of Candidate

	Candidate A
	5
	(204.5)
	6
	Paralegal Training
	2
	21.5 Yrs.
	1

	Tim Salmons

(Grievant)
	7
	(176.5)
	3
	3.5 Yrs. College
	3
	17.0 Yrs.
	1

	Beverly Koerber
	1
	(233.0)
	1
	Associate,

Bachelors
	1
	26.5 Yrs.
	1

	Candidate B
	4
	(207.5)
	7
	High School
	5
	5.5 Yrs.
	6

CST Only

	Candidate C
	3
	(211.0)
	3
	3.5 Yrs. College
	7
	3.0 Yrs.
	7

CS Only

	Suzanne Palton
	2
	(215.0)
	2
	Bachelors in Business
	6
	4.0 Yrs.
	1

	Candidate D
	6
	(201.5)
	3
	Still Attending College
	4
	16.5 Yrs.
	1



11.
After the interviews each panelist filled out a form OPS-13 which rates each applicant on specific factors observed in the interview.
 The factors are rated 1 through 5 with 5 being the best. The forms and scoring for Grievant and the selected applicant, Suzanne Palton, revealed the following:
	Factor
	Timothy Salmons 
	Suzanne Palton 

	Oral Expression
	3
	3
	3.5
	4
	5
	3.5

	Intelligence/Reasoning
	3
	3
	3
	4
	4
	4

	Judgment/Objectivity
	3
	2
	3.5
	3
	4
	3.5

	Tact/Sensitivity
	3
	2
	3.5
	3
	3
	4

	Appearance
	4
	4
	4
	4
	4
	4

	Poise/Confidence
	3
	3
	3.5
	5
	3
	3

	Leadership Potential
	3
	3
	3.5
	4
	4
	3.5

	TOTAL
	22
	20
	24.5
	27
	26
	25.5


The scores indicate that the successful applicant consistently scored higher than Grievant in the areas of “Oral Expression,” “Tact/Sensitivity,” and “Leadership Potential.” These scores indicate that the successful applicant would have rated higher than Grievant even if the column for “Growth and Leadership Potential” was included in the Form OPS-13A used by the interview panel. See FOFs 9 & 10 supra.



12.
Grievant held the classification of Child Support Specialist 3 and has about seventeen years of experience in that classification.  The selected candidate held the classification of Child Support Specialist 2. She had four total years of experience with the agency of which two years were in the Child Support Specialist classification.

13.
The duties for Child Support Specialist 2 and 3 classifications are essentially, the complexity of the work assigned. The main distinguishing characteristic between the two levels in the series is the complexity of the work assigned.  The interview panel did not distinguish between applicants based upon whether they held a Specialist 2 or a Specialist 3 classification because they believe experience in the classification at either level prepared the applicant for the supervisory position.

14.
Beverly Koerber had the highest rank with 4 points, followed by Suzanne Palton with 11 points.  Grievant was tied with two other candidates with 14 points and they were all ranked third.  Ms. Koerber declined the position because she had already accepted a better offer within the agency.  Ms. Palton received the position as the next highest rated applicant. 
Discussion


This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 


In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998); Underwood v. Dep’t of Health & Human Res., Docket No. 2012-0237-DHHR (Dec. 6, 2013).  

An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). Therefore, in a selection case, such as this, the Grievant “must prove by a preponderance of the evidence that the employer violated the rules and regulations governing hiring, acted in an arbitrary and capricious manner, or was clearly wrong in its decision.” Workman v. Div. of Corr., Docket No. 04-CORR-384 (Feb. 28, 2005); Delauder v. Dep't of Health & Human Res., Docket No. 07-HHR-326 (Jan. 28, 2009).
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). 
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001); Butler v. Dep’t of Health & Human Res., Docket No. 2014-0539-DHHR (Mar. 16, 2015).
Grievant believes he was more qualified than the successful applicant because he had significantly more experience as a child support specialist and he held a higher classification in the child support specialist classification series.  Grievant was a CSS 3 and Ms. Palton was a CSS 2. Grievant had seventeen years with the agency all of which was as a CSS, while Ms. Palton had been working for Respondent for four years, two of which was as a CSS.  Donald Thomas, Interim Regional Manager and interview panelist, testified that the other two years that Ms. Palton served as an income maintenance worker were relevant to the posted position because she worked in the same computer tracking systems used by child support specialists. But whether her experience is two or four years is not significant because Grievant clearly had more experience and ranked third in that category while Ms. Palton ranked fifth.  Grievant also argues that Respondent did not follow its own procedures when the interview used a modified form OPS-13A which only gave weight to four of the usual six criteria.
Respondent basically followed the procedures for selecting employees set out in Policy Memorandum 2106. An interview panel was filled with appropriate people. Grievant knew all members of the interview panel well and believed he received a fair interview. He did not believe that the interview committee was biased against him.  The committee developed a set of interview questions which were appropriate to the position and addressed the same questions to all the applicants.  All of the applicants were given a reasonable amount of time to answer the questions and the panelists scored all of the answers separately. Each interviewer completed a Form OPS-13 which rated the candidates’ interview responses against seven specific criteria set out in Policy Memorandum 2106, Appendix A.  

The only slight deviation from the policy was to utilize a modified form OPS-13A that eliminated the criteria for “Leadership and Growth Potential and “References.”  However, no one disputed that the panelists were very familiar with the work of all of the applicants which made the “References” criterion unnecessary. Additionally, the panelists felt that all of the applicants had strong “Leadership and Growth Potential” and felt that this criterion would not be useful in separating them.  However, “Leadership Potential” was a criterion rated on Form OPS-13 regarding the interview responses.  On that form the total points Grievant received from the panelists was 9.5 while Ms. Palton received 11.5.  This indicates that Grievant was not harmed by the exclusion of this criterion from the OPS-13A Comparison Chart because Ms. Palton would have most likely scored higher than Grievant had it been included.

The best practice would have been to use the Form OPS-13A as it is set out in Appendix A. of Policy 2106, to avoid any questions or confusion regarding compliance with the policy. Normally, "[a]n administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs." Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994). However, failure to adhere to established procedures does not always mandate that the action taken must be considered null and void. Whether the grievant suffered significant harm as a result of the procedural error must also be considered. McFadden v. W. Va. Dep’t of Health & Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  In addition to demonstrating that the error actually occurred, it must also be shown that the error influenced the outcome. Otherwise, if the same result would have inevitably been reached, the procedural violation constitutes “harmless error.” Bradley v. Cabell County Bd. of Educ., Docket No. 99-06-150 (Sept. 9, 1999); Dadisman v. W. Va. Div. of Rehabilitation Serv., Docket Nos. 98-RS-023/040 (Mar. 25, 1999); Delauder v. Dep’t of Health & Human Res., Docket No. 07-HHR-326 (Jan. 28, 2009).  

In this situation it is not clear that the use of the modified OPS-13A was not in compliance with the policy since the panelists considered the applicants tied on the two criteria which were excluded.  What is clear is that the outcome would not have changed if the form had not been modified so any error that was committed was harmless. 


Grievant was clearly more experienced than the successful applicant.  However, experience was only one of four main criteria upon which Respondent relied. Ms. Palton ranked higher than Grievant on the interview and slightly ahead of Grievant on the “Education” criterion.  Neither applicant was found to have any limitations to their ability to perform the Child Support Supervisor 2 position. Consequently, when all of the factors were considered Ms. Palton’s ranking exceeded Grievant’s and she was given the job. 
Obviously, Grievant would have preferred that more emphasis be placed upon experience. However, this Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-230 (Sept. 23, 2005); Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health & Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).
While it is understandable that Grievant disagreed with the results of the hiring process, he did not prove by a preponderance of the evidence that Respondent relied upon inappropriate criteria or failed to follow its established procedure to his detriment. Consequently, he did not prove that the process or result was arbitrary and capricious. 
Accordingly, the grievance is DENIED.
Conclusions of Law

1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id.


2.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998); Underwood v. Dep’t of Health & Human Res., Docket No. 2012-0237-DHHR (Dec. 6, 2013).  

3.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).

4.
"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs." Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994). However, failure to adhere to established procedures does not always mandate that the action taken must be considered null and void. Whether the grievant suffered significant harm as a result of the procedural error must also be considered. McFadden v. W. Va. Dep’t of Health & Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  

5.
In addition to demonstrating that the error actually occurred, it must also be shown that the error influenced the outcome. Otherwise, if the same result would have inevitably been reached, the procedural violation constitutes “harmless error.” Bradley v. Cabell County Bd. of Educ., Docket No. 99-06-150 (Sept. 9, 1999); Dadisman v. W. Va. Div. of Rehabilitation Serv., Docket Nos. 98-RS-023/040 (Mar. 25, 1999); Delauder v. Dep’t of Health & Human Res., Docket No. 07-HHR-326 (Jan. 28, 2009).  

6.
Grievant did not prove by a preponderance of the evidence that Respondent failed to follow its established procedure to his detriment or that the process or result was arbitrary and capricious. 
Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: NOVEMBER 22, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� This is a summary of the allegations made and relief sought by Grievant.  The actual wording of the grievance is part of the record and incorporated herein by reference.


� After the appeal to level three was filed, Respondent filed a renewed motion to dismiss the grievance as untimely. Grievant filed a written reply to Respondent’s motion. Based upon the facts asserted in Respondent’s motion the undersigned ruled that the grievance was timely filed and entered an Order to that effect dated May 11, 2016. No additional facts or arguments regarding this issue were raised at the level three hearing.


� This table was included with the Grievant’s post-hearing submission and would not normally be discussed. However, the modified form OPS-13A was extensively discussed in testimony and this table accurately depicts that testimony. In the Comments of Interview section, the first number represents the applicant’s ranking and the second number represents the average of the three panelists’ scores for the candidate’s interview. Only candidates B and C had “limitations” because they were still trainees or had just recently concluded the trainee stage of employment.


� The Form OPS-13 for Grievant was included in Grievant Exhibit 1, and the Form OPS-13 for Ms. Palton was included in Grievant Exhibit 2.  The names of the individual panelists who completed each form were redacted.
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