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D E C I S I O N
Nicholas Weaver, Grievant, filed this grievance against his employer the West Virginia Department of Transportation, Division of Highways ("DOH"), Respondent, protesting his non-selection for a posted position.  The original grievance was filed on May 5, 2015, and the grievance statement asserts, “nonselection for posting 1500144.” The relief requested was “[t]o be made whole in every way including selection with back pay and interest.”
A telephonic conference was held at level one at which time Grievant had an opportunity to present facts underlying the grievance and submit any documents or statements he deemed relevant.  The grievance was denied at that level by written Order dated May 27, 2015. Grievant appealed to level two on or about June 4, 2015 and a mediation session was held on July 30, 2015.  Grievant appealed to level three on August 1, 2015. (Date of postmark).  A level three hearing was held before the undersigned Administrative Law Judge on December 15, 2015, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by Gordon Simmons, UE Local 170, WV Public Workers Union.  Respondent was represented by its counsel Ashley D. Wright, Esq., DOH, Legal Division.  This matter became mature for consideration upon receipt of the last of the parties( proposed findings of fact and conclusions of law documents on or about January 13, 2016.  Both parties submitted fact/law proposals.

Synopsis
Grievant applied for a Transportation Crew Supervisor 1 position posted by Respondent and was not the chosen candidate.  Grievant asserts the selection process was flawed.  Grievant contends his non-selection was the product of unreasonable, arbitrary and capricious behavior. The selection process did not comply with Respondent’s policy, but Grievant failed to prove he was the most qualified candidate.  Where the selection process is proven to be arbitrary and capricious, but the grievant fails to prove that he/she should have been selected for the position, the position should be reposted and a new selection process undertaken.  Accordingly, the grievance is granted in part and denied in part.   
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Nicholas Weaver, Grievant, is employed as a Transportation Worker 3 Equipment Operator (“TW3EQOP) in Respondent’s District 1 operations, Boone County.
2. Grievant has been employed with Respondent for approximately eleven years. 
3. The job posting at issue in this grievance is for a Transportation Crew Supervisor 1 (“TRCRSV1”), job posting number DOT1500144.  G Ex 1  

4. On January 26, 2015, Respondent internally requested applications to fill a vacancy for a Crew Supervisor I position in Boone County, posting number DOT1500144.
5. Three applicants were interviewed for the position on March 19, 2015, by a selection panel composed of Respondent(s Boone County Administrator Keither Baisden, District 1 Maintenance Assistant Chuck Smith and Shari Parsons of the District 1 personnel office.
6. Keither Baisden is currently the Highway Administrator 2 for District 1 - Boone County.  Charles E. “Chuck” Smith is currently a Highway Administrator 4 for District 1. Shari Parsons is currently an Administrative Services Manager 1 for District 1.
7. Gary Miller was the successful applicant and received the TRCRSV1 position.
8. Prior to receiving the Crew Supervisor position (TRCRSV1), Gary Miller was employed by Respondent as a Transportation Worker 2 Equipment Operator (“TW2EQOP”).  At the time of his application, Gary Miller had approximately twenty or more years with Respondent. 
9. A summary of an interview is written on an “Applicant Evaluation Record”  (“AER”). The form is used throughout DOH during interviews.  The application evaluation record indicates whether the applicant meets, does not meet, or exceeds the minimum requirements for the job posting.  Additionally, there is a “comment section” for the interviewers to note any pertinent information during the interview.
10. At the time of the March 19, 2015 interviews, prescribed evaluation records were not properly completed by the interview panel.  The applicant interview checklist for both Grievant and Miller were left blank although the checklists were signed by all members of the interview panel.
11. The interview/recommendation committee of Mr. Baisden, Mr. Smith and Ms. Parsons met after the interviews to discuss the candidates and their qualifications.
12. The application evaluation record (AER) for both Grievant and Miller were left blank for all rating categories.  The boxes indicating whether or not the candidates were recommended for the position were checked and the AERs were signed by all members of the interview panel.
13. The members of the interview panel agreed that candidate Miller was the most qualified applicant due to his ability to manage others, the longevity of his career with Respondent, and the amount of experience that came with that longevity.  
14. Both successful applicant Miller and Grievant had filled in as crew supervisor for a period of time prior to the selection of Mr. Miller for the position.
15. Interview/recommendation committee member Keither Baisden testified at the level three hearing.  Administrator Baisden was the only member of the interview committee to testify at the level three hearing.
16. Interviewer Baisden is of the opinion that Grievant is simply not ready to be in a permanent supervisory role. 
17. Administrator Baisden has known both Grievant and the successful applicant Miller their entire lives and lives in the same neighborhood as both of them.  Mr. Baisden has no ill-will towards Grievant and thinks with some more time and managerial training, Grievant could make a good supervisor.  However, at the time of this vacancy, Administrator Baisden found that Mr. Miller was the more qualified candidate.
18. Administrator Baisden served in a leadership type role on the interview committee.  Administrator Baisden is of the opinion that the successful applicant Miller is currently more suited for the position than Grievant.  L-3 testimony

Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the employer. Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
Grievant applied for a Transportation Crew Supervisor 1 position posted by Respondent and was not the chosen candidate. Grievant infers and alleges several allegations contesting the selection process utilized by Respondent.  Grievant alleges that proper procedures were not followed during the course of the interview process. Grievant argues that the selection process was flawed, that Respondent did not properly establish and consider the qualifications of the applicants in making the selection decision.  Grievant is desirous of the crew supervisor position and is of the opinion that he should receive the promotion.  Respondent asserts that, while the selection process had a procedural flaw, the selection was not arbitrary and capricious and that the selection was based on relevant factors. 

In order to obtain relief, Grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different  Hopkins v. Monroe County Bd of Educ., Docket No. 95-31-477 (Feb 21, 1996).  Further, in a selection case, to be awarded the position in discussion, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  

Grievant has, in the course of events, identified a number of procedural abnormalities. The application evaluation record for both Grievant and the successful applicant were left blank for all rating categories to be considered.  See G Ex 4 and 5 Thus, it is of record and not denied that the Department of Transportation Applicant Interview Checklist and the Department of Transportation Application Evaluation Record while signed by interview committee members was not completed for any of the candidates.  The question presented by this fact is whether this omission constitutes a significant flaw in the selection process.  While the forms were made a part of each candidate’s interview packet, none of the subject forms were filled out for any candidate. This is troubling.  
Each applicant was supposed to be scored in six areas, as well as given an overall evaluation score. The six categories considered by Respondent are: (education,( (relevant experience,( (knowledge, skills and abilities,( (interpersonal skills,( (flexibility/adaptability,( and (presentability.( Aside from (not applicable,( each applicant is to be scored for each category, and for the overall evaluation, as either (does not meet,( (meets,( or (exceeds.( See Respondent(s standard forms and its governing policy, Administrative Operating Procedures, Section II, Chapter 14.  G Ex 2 

Forms used during interviews to summarize interview comments and other pertinent information greatly assist in establishing participants’ thoughts and intent at the time.  It is recognized that an agency(s failure to adequately adhere to best practice procedure can disturb the integrity of the interview process.  In some selection cases, lack of documentation or inconsistent documentation can be evidence of wrongdoing.  In other cases it may be reckless interviewing; nevertheless, an agency does not have the option of just disregarding proper procedure.  In selection cases, a state agency’s failure to adequately adhere to proper documentation undermines the credibility of the personnel decision.  Grievant specifically disputes Respondent’s calculation of years of relevant experience. 
Administrator Baisden testified at the level three hearing.  He attempted to explain and justify the selection of Gary Miller as the successful applicant.
  There is a difference between experience and seniority.  Witness Baisden seems to recognize the difference, conceptually but was not able to verbalize with much clarity the distinction as he measures the two items.  E.g., the ability to perform with proficiency verses the time period one may have been doing a particular duty.  Not all witnesses communicate as efficiently as others.  Administrator Baisden is good natured individual, who attempted to be straightforward in responding to questions and relevant issue(s).  Administrator Baisden’s attitude during his testimony tended to indicate he understood the importance of the information he was conveying.  His mannerism generally indicated he was relaying information in good faith which tends to foster reliance.  Nevertheless, the testimony, while deemed plausible, also provided a reliable foundation for several of Grievant’s contentions (e.g., that proper procedures were not followed during the course of the interview process and that Respondent did not properly establish and/or consider the qualifications of all applicants.).
As the sole member of the interview committee testifying, Baisden did not explain to a reasonable degree of satisfaction that the criteria used to distinguish the applicants was the recognized criteria for proper selection of a candidate.  Nor was it established that the selection was truly an independent conclusion of the individual committee members.  
The good faith intent of the witness, with some of his responses, is recognized and appreciated.  Interviewer Baisden is of the opinion that Grievant is simply not ready to be in a permanent supervisory role.
 This opinion may be correct.  Baisden testified that successful candidate Miller exceeds requirements under the AER rating categories of (relevant experience( and (knowledge, skills and abilities,( whereas Grievant would be rated as only meeting requirements under those same categories.  But there were also several disturbing factors that are also evident; (i) the methodology of the scoring was unclear in the record; (ii) there are unanswered questions regarding the interviewing committee discussion(s); and (iii) it cannot be said that Respondent(s selection was made with due consideration of all pertinent facts and circumstances of the various applicants. 
"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  The selection process in this case did not comply with Respondent’s existing policies.  Evaluation records were not completed as required, and the methodology employed to select the successful applicant is not established to have been applied equitable among the various applicants.  Further, it is not recognized that the interview committee members independently evaluated the candidates to determine who was “best qualified.”  Committee members are tasked to objectively measure training, experience and suitability for a particular assignment.  
When a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-230 (Sept. 23, 2005); Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).  Thus, it is recognized that some criteria are more persuasive than others but just as readily, it is problematic if relevant criteria is not duly considered.  While consideration to the applicants’ suitability and qualifications are acknowledged factors which are reasonably considered the methodology of the scoring was unclear and it has been persuasively established that it is more probable than not, that not all relevant factors were duly considered by Respondent’s agents.  It is generally considered to be arbitrary and capricious if an agency did not reasonably rely on criteria intended to be considered. (Cites omitted). 
Grievant has successfully challenged the legal sufficiency of the selection process utilized by Respondent in the circumstance of this matter; however, Grievant did not prove that he was the most qualified candidate.  In order to be instated into the position, Grievant must not only prove that the selection was arbitrary and capricious, but also that he was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  Where the selection process is found to be arbitrary and capricious, but the Grievant failed to prove that he should have been selected for the position, the position should be reposted and a new selection process undertaken. Forsythe v. Div. of Personnel, Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009); Jobo v. Regional Jail and Corr. Facility Authority, Docket No. 2014-0377-MAPS (May 14, 2015). Grievant has failed to prove he was the most qualified applicant, but the selection process was arbitrary and capricious.  The Transportation Crew Supervisor 1 position in discussion should be reposted. 

The following conclusions of law are appropriate in this matter:


Conclusions of Law

1. Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. The burden of proof in non-disciplinary matters rests with the Grievant to prove by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  

2. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. This Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-230 (Sept. 23, 2005); Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).

4. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). 
5. Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  
6. "An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  

7. The selection process utilized in the circumstances of this matter did not comply with Respondent’s policy and was arbitrary and capricious.

8. In order to be instated into the position, Grievant must not only prove that the selection was arbitrary and capricious, but also that he was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  

9. Grievant failed to prove he was the most qualified candidate.

10. “Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that he should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Personnel, Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009). 
Accordingly, this grievance is granted in part and denied in part.  Respondent is ORDERED to repost the position of Transportation Crew Supervisor 1 within thirty days of the receipt of this decision, and select the most qualified applicant for the position in compliance with Respondent’s policy. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  March 9, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge
� The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99�BOD�216 (Dec. 28, 1999); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93�HHR�050 (Feb. 4, 1994).


2 When pressed as to why he considered Grievant deficient as a manager, Baisden testified that Grievant is gung-ho, a good worker, but that he does stuff on his own without getting it approved sometimes. That can come back on me. When asked if he could provide any example of Grievant acting without proper authority, Baisden testified: “When he was a crew leader up there (at the substation), [Grievant] took an oil separator out of the garage without asking me, and that can come back on me. (The oil separator) didn’t work, but still, when you take a $15,000 piece of equipment out, you got to get it approved, and I’m responsible. [Grievant] has to come to me before he makes the big decisions, stuff like that, you know, because I’m the one’s got to answer for it.” Keither Baisden L-3 testimony.





