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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

NORMA BISSETT,



Grievant,

v. 






DOCKET NO. 2016-1582-MonED

MONONGALIA COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed at level three of the grievance procedure by Grievant, Norma Bissett, on April 22, 2016, against her employer, the Monongalia County Board of Education, contesting a three-day suspension without pay.  The relief sought by Grievant is “compensation for wages and all benefits lost as a result of the suspension with interest and removal of all references to the suspension from her personnel file with Respondent.”


A level three hearing was held before the undersigned Administrative Law Judge on August 29, 2016, in the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on October 3, 2016.



Synopsis

Grievant is employed by Respondent as an Aide.  She was suspended for three days without pay for failure to follow a directive, making an obscene gesture toward her supervisor, and her generally disrespectful behavior toward her supervisor.  Respondent did not demonstrate that Grievant made an obscene gesture, nor did Respondent demonstrate that the Grievant’s failure to follow a directive constituted insubordinate behavior.  Grievant did act in a generally disrespectful manner toward her supervisor.

The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant is employed by the Monongalia County Board of Education (“MBOE”) as a Special Needs Aide/Autism Mentor.  She has been assigned to work at University High School for three years.


2.
On May 9, 2016, MBOE suspended Grievant for three days without pay.  No documentation was placed into the record setting forth the reasons MBOE for the suspension.


3.
Grievant works with all the special needs students at University High School, and all the other Special Needs Aides also work with all these students, except that two students have specific Aides to whom they are assigned.


4.
During the school day, the Special Needs Aides report to the three Special Education Teachers at University High School. 


5.
During seventh period the three Special Education Teachers at University High School have a planning period.  Grievant and Aide Gloria Morgan usually take an older female autistic student (“N”)
 to the gymnasium, where the Physical Education Teacher is responsible for supervision of the Aides.  Seventh period runs from 1:04 to 1:49 p.m.


6.
Grievant has not been assigned to care only for student N.  All the Aides who are not assigned a specific student are to assist with student N.


7.
Student N walks slowly and with a limp, and she does not respond well to crowds.  Student N also wears a diaper, and the Aides must assist her when the diaper needs to be changed.  She goes to the bathroom every hour, and an Aide must accompany her and record the time and the result of this activity.


8.
University High School Assistant Principal Nancy Williams is responsible for the special education department at the school.  On April 1, 2016, she decided to conduct an unannounced observation of Grievant during seventh period.  Assistant Principal Williams’ stated role was to primarily observe, but if she observed a behavior that required intervention, then she would try to correct it during the observation.


9.
Assistant Principal Williams went to the gymnasium at the beginning of seventh period, and did not find Grievant there.  Assistant Principal Williams then went to Room 133, which is referred to by staff as the swing room, where the special needs students receive personal care.


10.
When Assistant Principal Williams entered Room 133, it was approximately 1:23 p.m., and Grievant, Ms. Morgan, Faith Minor, Angel Miller, Danielle Ditman, and Kelly Jackson, all of whom are Special Needs Aides, were in the room.  Grievant was sitting in a chair and student N was also sitting in a chair several feet away.  Ms. Morgan was in the bathroom with a student.  Assistant Principal Williams immediately asked, why they were in the swing room, rather than the gymnasium.


11.
One of the Aides responded that the student to whom she was assigned was absent that day.


12.
There is a shared bathroom in Room 133, and if someone is using it, the next person must wait until that person is finished.  Grievant had taken student N to the bathroom in Room 133 at 1:05 p.m., after the beginning of seventh period, having had to wait until the bathroom was not occupied.  Student N was having some difficulty with bowel movements, and was in the bathroom for an extended period of time.  When student N exited the bathroom, she went and sat in the chair in which she normally sits.  By this time it was about 1:20 p.m., and Grievant did not take student N to the gymnasium because she did not believe they would have time to do much by the time she got the student to the gymnasium, nor did any of the other Aides make any effort to take student N to the gymnasium.  Grievant told Assistant Principal Williams that she had just gotten student N out of the bathroom, and she did not think there was enough time left in seventh period to take her to the gymnasium.  Assistant Principal Williams responded that she was there to do an observation, and student N was supposed to be in the gymnasium and they were going to take her.  Grievant felt that Assistant Principal Williams was not listening to her, and for some reason, both Grievant and Assistant Principal Williams began speaking in a tone which conveyed to the others present that the conversation was heated, and both were upset.  At one point Grievant threw her hands up in the air, which she often does when she is frustrated.


13.
Grievant got student N up to go to the gymnasium.  Assistant Principal Williams went out the door, followed by the student, Grievant, and Ms. Minor.  Ms. Minor did not observe Grievant making any obscene gestures as they went out the door.


14.
Ms. Miller, Ms. Jackson, and Ms. Ditman remained in the room.  Ms. Morgan was in the bathroom with a student.  Ms. Miller and Ms. Jackson were at least eight feet from Grievant.  Both testified they saw Grievant raise her hands in the air as she left the room, one after the other several times, extending the middle finger on each hand each time she raised her hand.


15.
Room 133 is larger than a normal classroom, and has no windows.  There is overhead lighting, but it was not being used on April 1, 2016, and the room was lit by two to five lamps, with some of the lighting being dim, similar to that produced by a night light.


16.
Prior to April 1, 2016, Grievant had complained to Assistant Principal Williams on more than one occasion that Ms. Miller and Ms. Jackson were not doing their jobs.  Assistant Principal Williams’ response to Grievant was to try to redirect her to do her own job, as she felt Grievant had a negative attitude and it was not Grievant’s responsibility to be concerned about whether her co-workers were doing their jobs.


17.
Grievant did not extend the middle finger on each hand as she followed Assistant Principal Williams out of the room.


18.
It can be difficult to get student N to follow direction.  At times she will ignore Ms. Minor and Ms. Morgan when they speak to her in a soft voice.  Grievant had observed Special Education Teacher Jay Huffman using a stern voice with student N with positive results, and she had adopted his technique, using a stern voice with student N when needed.


19.
Assistant Principal Williams noted on the observation form that she had prompted Grievant “that the student responds to a kind voice rather than finger shaking and stern voice and facial expression.  She responded verbally in a defiant manner.”  The form states that Grievant told Assistant Principal Williams she was nit-picking, and “I am trying not to blow my stack.”  The record does not reflect that the discipline imposed was for speaking to the student in a stern manner.


20.
Student N bites herself until she draws blood when she becomes upset.  Grievant and Ms. Morgan and Ms. Minor flick student N’s ponytail at her face when she starts biting herself in an effort to distract her from biting herself.  They have found this to be an effective technique.  Grievant has flicked student N’s ponytail at her face in the presence of the Special Education Teachers at University High School, and had never been told that she was not to do this.  While Grievant was in the gymnasium with student N on April 1, 2016, she flicked the student’s ponytail in her face to try to distract her from biting herself.  Assistant Principal Williams found this technique to be inappropriate and told Grievant, “[d]on’t do that.”  Grievant asked, “[w]hy not?”  Apparently, Assistant Principal Williams made no effort to have a discussion with Grievant about this issue to try to understand why this was being done, or to devise another method of dealing with student N biting herself.  Assistant Principal Williams noted Grievant’s action and comment on the observation form.  The record does not reflect that Grievant was disciplined for flicking the ponytail.


21.
Grievant did not work with student N prior to the 2015-2016 school year.  When she began working with student N, she was told by Ms. Morgan and Ms. Minor that student N was to leave the gymnasium prior to the end of seventh period, when the non-special needs students went to change clothes, so they had time to get student N back to Room 133 before the bell rang and the halls became crowded with students.  Grievant did not know who had made this decision.


22.
Special Education Teacher Huffman had told Ms. Minor that student N should leave the gymnasium when the non-special needs students went to change, and this had been the practice for four years.


23.
When the non-special needs students left the gymnasium to change at approximately 1:44 p.m., Grievant started to take student N back to Room 133.  Assistant Principal Williams told Grievant that the student’s IEP required her to stay in the gymnasium until the bell rang.  Grievant told Assistant Principal Williams that they always took her back when the students went to change because the student did not respond well to crowds and she walked very slowly.  Assistant Principal Williams told Grievant they could not leave until the bell rang.  Grievant told Assistant Principal Williams she was nit-picking and left, hurrying student N back to Room 133 before the bell rang.

Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”


Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

Respondent’s counsel stated during the hearing and in post-hearing written argument that the charges against Grievant were that she was insubordinate by refusing a directive that the autistic student remain in the gymnasium until the bell rang, that she made an obscene gesture as she exited the room behind Assistant Principal Williams, and that she generally was disrespectful toward Assistant Principal Williams.  Inasmuch as there is no written document of any kind setting forth the reasons given by the Superintendent or the Board of Education for the suspension, the undersigned will evaluate whether Respondent proved these charges, and only these charges.


There is no doubt that Grievant willfully defied the directive that the student remain in the gymnasium until the bell rang.  When Assistant Principal Williams insisted that the student remain, Grievant tried to explain the reason for leaving early.  Assistant Principal Williams, however, did not want to hear any explanation offered by Grievant.  In fact, it is apparent that Assistant Principal Williams had no interest in simply observing and treating Grievant as a competent, knowledgeable employee, and it should have come as no surprise that Grievant would have a negative response to this type of treatment.  Ms. Minor testified that it was Mr. Huffman who had told her that the student should leave the gymnasium when the other students left the gymnasium to change clothes, and that the Aides had been on this schedule with this student for four years.  Assistant Principal Williams’ directive, however, was in direct conflict with the information given to Grievant by the Aides who had been working with student N for several years, would have placed the autistic student in a situation which could cause her to have a negative reaction, and served no useful purpose.  Assistant Principal Williams testified that the reason she was so adamant that the student be taken to the gymnasium was that the student needed to have some exposure and interaction with non-special education students.  At the point that she was insisting that they remain in the gymnasium, however, all the other students had exited the gymnasium, leaving only the two Aides, the student, and Ms. Williams.  Assistant Principal Williams then testified that leaving the gymnasium early was not in the student’s IEP, and that the Aides could have tossed a ball to the student or walked her around the gymnasium for some exercise; however, this was not the stated purpose of this student being taken to the gymnasium, and given that the student has difficulty walking, the rationale seems questionable.  The reasonable course of action would have been for Assistant Principal Williams to have listened to the information being provided to her by the Aides who worked with the student on a daily basis, and taken this situation up with the Special Education Teachers after this class, rather than drawing a line in the sand when she was not familiar with all the facts, and possibly placing the student and the Aides assisting her in a bad situation.  Grievant did what she thought was best for the student when faced with an irrational directive.  Her action was not insubordination, but rather, a legitimate disagreement with the reasonableness of the directive, and what she believed was her duty to the student under her care.


As to the allegation that Grievant made an obscene gesture toward Assistant Principal Williams, Respondent did not prove that this occurred.  Six individuals testified about who was present and what happened in the swing room, and there were six different stories.  Assistant Principal Williams testified that Grievant and the student followed her out of the room to the gymnasium.  The two witnesses who testified they saw Grievant raise both middle fingers in the air as she followed Ms. Williams out the door, Angel Miller and Kelly Jackson, both testified that Ms. Minor was in the bathroom at the time with a student, and there was another Aide in the room, Danielle Ditman.  Ms. Miller could not recall if Ms. Morgan was in the swing room at the time, but stated that Ms. Williams left the room, followed by the student and then Grievant.  Ms. Jackson testified that Ms. Morgan got the autistic student up to go to the gymnasium and took her out the door, followed by Ms. Williams and then Grievant.  Ms. Jackson also testified that Ms. Ditman was in the room.


Ms. Morgan exhibited so much confusion about the order of events that her recollection is not reliable and will not be considered.  Grievant testified that Ms. Miller, Ms. Jackson, Ms. Ditman, Ms. Morgan, and Ms. Minor were all in the swing room, and that when Assistant Principal Williams exited the room, she was followed by the student, then Grievant, and then Ms. Morgan and Ms. Minor.  Ms. Minor testified that she, Ms. Morgan, and Grievant were in the swing room, and when Assistant Principal Williams exited the room, she was followed by Grievant, then the student, and then Ms. Minor.  Ms. Minor did not recall Ms. Jackson or Ms. Miller being in the swing room, but she did state that the conversation between Grievant and Assistant Principal Williams became heated.  Ms. Minor also testified clearly about what had transpired when Assistant Principal Williams told Grievant the student was to stay in the gymnasium until the bell rang.  The testimony of one or more of these witnesses is not credible.


In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993). 


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


It would appear that none of the witness testimony is entirely accurate, inasmuch as there were six different accounts of who was in the room and who went out of the room, and in what order.  The undersigned finds the testimony of Ms. Minor to be more credible than that of any of the other witnesses.  Given that Ms. Minor was able to relate clearly what transpired in the gymnasium, it is clear that she did not remain behind in the bathroom as Ms. Miller and Ms. Jackson alleged, but rather, she also went to the gymnasium; however, it seems likely that someone was in the bathroom, and that person was Ms. Morgan, which explains her confusion.  Assistant Principal Williams testified that she exited the swing room first.  Of all the accounts, only Ms. Jackson testified that someone exited with the student ahead of Assistant Principal Williams.  It seems unlikely that this occurred, but it would certainly explain why this person could not have observed Grievant making an obscene gesture as Ms. Jackson had alleged.  According to Grievant, she had complained to Assistant Principal Williams about both Ms. Miller and Ms. Jackson, and Ms. Miller likes to cause trouble.  While this testimony is self-serving, no evidence was presented to discredit Ms. Minor’s testimony.  The undersigned finds Ms. Minor’s recollection to be the most reliable, and that Respondent failed to prove the allegation that Grievant made an obscene gesture. 


Finally, Respondent did demonstrate that Grievant was certainly disrespectful toward Assistant Principal Williams.  While Assistant Principal Williams’ approach to this entire situation certainly may have been one of fault-finding rather than being helpful, supportive, and instructional, she was Grievant’s supervisor and was deserving of more respect than she gave to Grievant.  "Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions."  Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990). An employer has the right to expect subordinate personnel "to not manifest disrespect toward supervisory personnel which undermines their status, prestige, and authority  .  .  .".  McKinney v. Wyoming County Bd. of Educ., Docket No. 92-55-112 (Aug. 3, 1992) (citing In re Burton Mfg. Co., 82 L.A. 1228 (Feb. 2, 1984)).


Inasmuch as Respondent failed to prove all but minor instances of disrespectful behavior, the three-day suspension without pay will be ordered removed from Grievant’s record, and may be replaced by a written warning for disrespectful behavior toward supervisory personnel. 


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”


3.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


4.
Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

5.
"Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions."  Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990). An employer has the right to expect subordinate personnel "to not manifest disrespect toward supervisory personnel which undermines their status, prestige, and authority  .  .  .".  McKinney v. Wyoming County Bd. of Educ., Docket No. 92-55-112 (Aug. 3, 1992) (citing In re Burton Mfg. Co., 82 L.A. 1228 (Feb. 2, 1984)).


6.
Respondent did not demonstrate that Grievant’s failure to follow a directive constituted insubordination, or that Grievant made an obscene gesture directed toward her supervisor.


7.
Respondent demonstrated that Grievant exhibited disrespectful behavior toward her supervisor.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to remove all references to the three-day suspension from Grievant’s personnel file and from any other files maintained by Respondent, to restore all benefits lost as a result of the three-day suspension, including seniority, and to pay her backpay for the three days, plus interest.  If Respondent believes a written reprimand for disrespectful behavior toward a supervisor should be placed in Grievant’s personnel file, then it may choose to do so.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).









_________________________________










BRENDA L. GOULD








Deputy Chief Administrative Law Judge

Date:
November 4, 2016
�  Although Grievant’s counsel stated during his opening statement that Grievant also was asking that the performance improvement plan be removed, no other mention of a performance improvement plan was made by either party, and no such plan was placed into the record.  Grievant’s post-hearing written argument does not mention a performance improvement plan.  Accordingly, this issue will not be addressed.


�  Consistent with Grievance Board practice, this student will be referred to only as “N” in order to protect her privacy.






