THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

PAMELA LORRAINE BIAS,



Grievant,

v.







   Docket No. 2015-1236-BooED

BOONE COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

Grievant, Pamela Bias is employed by Respondent, Boone County Board of Education (“Board”) as a Secretary III/Accountant. At the time she initially filed this grievance, she was employed by the Board as an Executive Secretary/Accountant. Ms. Bias filed a level one grievance form dated May 6, 2015, alleging the following:

· Job awarded to another individual with less seniority 

Law – 18-4-8g.
· Secretary seniority not accurate due to decision made by past administration.

· Accountant seniority not accurate due to decision made by past administration.
As relief, Grievant seeks, “Seniority dates be – Secretary 3/1999, Accountant 2/1998.  Position of Executive Secretary/Accountant (Job posting # 356 14-15) be granted to me.”


A level one conference was held on May 21, 2015. In a decision dated June 5, 2015, Superintendent John Hudson found that the claims related to the seniority dates were not timely filed and were denied. He also denied the claim for the position Grievant was seeking.  However, he found that an error had been made in the calculation of Grievant’s seniority date by using work days instead of calendar days in a prior calculation. He ordered that Grievant’s effective seniority start date as a secretary is January 15, 2000, and her effective seniority start date as an accountant is July 2, 2002.


Grievant filed an appeal to level two on June 18, 2015.
 Grievant’s only claim at level two was “Accountant seniority not accurate.” As relief Grievant seeks: “Establish continuous Accountant Seniority as requested in letters to the Superintendent.” A level two mediation was conducted on October 27, 2015, and Grievant filed an appeal to level three dated November 5, 2015.

A level three hearing was conducted in the Charleston office of the West Virginia Public Employees Grievance Board on January 21, 2016. Grievant personally appeared and was represented by John E. Roush, Esquire, West Virginia Service Personnel Association. Respondent was represented by Rebecca M. Tinder, Esquire, Bowles Rice LLP.  This matter became mature for decision upon receipt of the last of the Proposed Findings of Fact and Conclusions of Law from the parties on February 29, 2016.

Synopsis


Grievant claims that she was performing duties within the Accountant classification for the entire time she was employed as an Executive Secretary in the Board’s Central Office. She seeks seniority in the Accountant classification for that entire time.

Respondent argues that Grievant was given the Accountant classification at a specific time during her Executive Secretary tenure and did not file a grievance contesting that specific date. Respondent urges that the present grievance was not timely filed.


Grievant alleges the application of the Accountant classification and the seniority gained thereto is a continuing practice.  Grievant’s claim was timely filed and she proved her allegations by a preponderance of the evidence.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant was employed by the Boone County Board of Education as an Executive Secretary/Accountant in the Board’s Central Office during the 2008-2009 school year. She was still in that position when she filed this grievance.

2.
Grievant was first employed by Respondent in a regular full-time school service personnel position on March 18, 1998, as a Secretary II at Wharton Elementary School.


3.
Grievant applied for and received the multi-classified position of Printer Operator/Clerk II/Accountant II in the Central Office at the beginning of the 1998-1999 school year. (Grievant’s Exhibit 1) That was the first time Grievant was employed in a position holding the Accountant classification.

4.
On September 12, 2000, the Boone County Board approved a change in the classification of Grievant’s position by adding the classification Secretary III. Her position was multi-classified as Printer Operator/Clerk II/Accountant III/Secretary III. Id.

5.
On March 20, 2002, the Board transferred Grievant from the Central Office to the Operations Complex.  The classification of her position remained the same. Id.


6.
Grievant transferred again in 2008, and signed a continuing contract for the 2008-09 School Year dated April 21, 2008, listing her position as Secretary III/Accountant III at the Central Office. Id.

7.
The next year, the Board approved Grievant’s transfer from her position as a Secretary III/ Account III with a 220-day contract term to an Executive Secretary with a 261-day contract term. Superintendent John Hudson informed her of the Board’s action by letter dated September 7, 2009. Grievant signed a continuing contract dated September 8, 2009, for the Executive Secretary position. The Accountant classification was not part of this position. Id.


8.
By letter to Superintendent Hudson, dated September 15, 2009, Grievant requested that her position retain the Accountant classification. (Grievant’s Exhibit 3). Grievant received no response from this request. 

9.
Nearly three years later Grievant placed a letter in Superintendent Hudson’s mail stating the following:
I would like for you to look into a job classification request that I am not sure was ever received or acted upon.

I am still listed in the seniority book as accountant and secretary. However, my contract was for executive secretary.

I still would like to keep the accountant job title and not have a lapse in seniority time.

Please see supporting documentation attached. 
Id.
Grievant gave a copy of this information to the assistant superintendent as well.


10.
Grievant had occasional discussions with the superintendent regarding this issue over the course of months. She also sent him e-mails asking him about the status of her request in May and June of 2013. Id.


11.
On July 8, 2013, Superintendent Hudson sent Grievant a letter notifying her that the Board had approved her request for a change in classification as follows:
Classification Change from: Executive Secretary at the Central.

Classification Change to: Executive Secretary/Accountant II at the Central Office.
Effective Date:   Effective beginning July 1, 2013.

12.
Grievant took no action for five months following Superintendent Hudson’s notice of the Board’s action regarding this classification change.  Then on December 17, 2013, Grievant placed a letter in Superintendent Hudson’s mail stating that she disagrees with the effective date of the change and asking him to “reconsider the effective date of the effective date of the job classification of accountant.”
 Id.

13.
Grievant next wrote to Superintendent Hudson on April 14, 2015, referencing her letter dated December 17, 2013, and providing what she characterized as the supporting law for setting her effective date for the accounting classification as August 08, 1998. Id.  


14.
Superintendent Hudson took no further action regarding Grievant’s request, and the grievance was filed on May 6, 2015. 

15.
Shortly before filing this grievance, another applicant was selected for a posted Executive Secretary/Accountant position for which Grievant had applied.  Grievant alleged that she had more seniority than the successful applicant and should have been selected. Superintendent Hudson found that the successful applicant had more seniority in what Respondent felt was the classification which made up the predominate duties for the position.  The appropriate calculation of Grievant’s seniority in the Secretary and Accountant classifications was an essential issue in the filling of the contested position. Those calculations remained unsettled as shown by the Superintendent’s ruling in the level one decision that the calculations needed to be corrected. (Level one decision).


16.
Grievant’s duties did not change significantly during the time she was employed as an Executive Secretary at the Central Office; September 8, 2009, through June 30, 2015, when she transferred to the Boone Career Center. 


17.
The following were among the regular duties Grievant performed during the entire time she served as an Executive Secretary at the Central Office:
· Monitoring accounts set up for specified teachers to buy equipment, materials and supplies, complete purchase orders for these items, subtract purchases from the accounts, adjust the purchases if their cost exceeds the account, and inform the teachers of their account balances.
· Receive payments for summer school tuition, issue receipts, and forward the payment information to the Board’s accounting department.

· Track staff development training for which teachers were to receive stipends, confirm attendance through “sign-in” sheet and send names of the teachers to the accounting department for payment of the stipends.
These duties usually occupied one or two days in Grievant’s typical work week.  The time required would vary depending upon specific activities such as summer school registration.

Discussion

This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
Grievant argues that she has been doing the duties in the Accountant classification for the entire time she was employed by Respondent in the Executive Secretary classification (2009 through 2015). The Board’s action on July 8, 2013, to add the Accountant II classification to her position based upon Superintendent Hudson’s recommendation, bolsters her position.  There is no dispute that she had been performing the same duties from September 8, 2009, when she was first employed in the Executive Secretary position through the time the Accountant classification title was added by the Board in 2013.  She continued to perform the same duties through June 30, 2015, when she transferred to another position classified as Secretary/Accountant. If the Superintendent and the Board determined that her duties justified an Accountant classification in 2013, it is hard to imagine why those same duties did not justify that classification in September 2009. In fact, Grievant had tried informally to get her classification corrected since September 15, 2009.
 See FOF 8, supra. 
Grievant acknowledges that her position received the Accountant classification on July 1, 2013, but notes Respondent did not address her seniority issue by making the effective date the same as when she began working in that position.  Seniority and classification are integrally linked for school service personnel because they gain seniority for the filling of vacancies and reduction in force only in the classifications in which they are employed. W. Va. Code §§ 18A-4-8B and 18A-4-8G.   Accordingly, Grievant loses nearly four years of seniority in the Accountant classification if there is a break in that classification between September 2009 and July 2013, based upon the Board’s action on Grievant’s Accountant classification in July 2013.  Grievant realized this and continued to urge Superintendent Hudson to reconsider the start date of her classification after the Board’s action. See FOFs 12, 13 & 14, supra.
Respondent argues that Grievant had been making an informal claim regarding her classification which was finally addressed on July 8, 2013 when the Board added the Accountant classification to Grievant’s position and set the effective date of July 1, 2013. Respondent alleges that this created a discrete event that Grievant had to challenge by filing a grievance within the statutory time frame or be forever barred.  Grievant did not file a grievance within fifteen working days of that event.  Since the Board determined the Accountant classification was appropriate to Grievant’s position in July 2013 and her duties were substantially unchanged the entire time she held the position it is disingenuous for Respondent to argue that Grievant should not have held the Accounting classification the entire time she held the Executive Secretary position.  Therefore, Respondent’s defense rises or falls solely upon whether Grievant’s claim for seniority in that classification was timely.
West Virginia Code § 6C-2-4(a)(1) states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. (Emphasis added).

The West Virginia Supreme Court addressed the concept of a “continuing practice” grievance
 in Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995) and held in syllabus point 5 that:
W. Va. Code, 18-29-2 (1992)
, allows an employee to contest a misclassification at any time (although only once). As with a salary dispute, any relief is limited to prospective relief and to back relief from and after fifteen days preceding the filing of the grievance.

Justice Cleckley noted that a prior discrete event had taken place in the case where the grievant could have filed claim. He noted that the grievant could not go back and grieve that event but could seek prospective relief from the time of the next incident of the continuing practice. Id. p. 307. 


The Grievance Board has consistently applied the ruling in Martin in cases involving continuing practices and has held that:

One exception to timely filing is the continuing practice exception. Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to ten days preceding the filing of the grievance. Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999). In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e. the issuance of a paycheck. See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’ Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).” See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003). In Blon/Exline v. West Virginia University, Docket No. 07-HE-152 (June 16, 2008), [the ALJ] concluded that Respondent’s interpretation of its holiday pay policy was a continuing practice, which recurred each time the grievants were required to work a holiday. In King, et al., v. Lewis County Board of Education, Docket No. 2014-0456-CONS (August 26, 2015), the [ALJ] ruled that the application of Respondent’s Dress Code was a continuing practice, which recurred each time the Dress Code was applied to an employee. Even were the Grievants challenging the Policy itself, the grievance was timely filed within 15 days of the most recent application of the Policy which adversely affected Grievants.

Sprouse, et al., v. Lewis County Bd. of Educ., Docket No. 2015-0207-CONS (Apr. 1, 2016). See also Rocchio v. Hancock County Bd. of Educ., Docket No. 2014-0621-HanED (Sept. 2, 2015) and Nicholson v. Dep’t of Health & Human Res., Docket No. 07-HHR-210 (Nov. 20, 2008).


The calculation of Grievant’s seniority is applied any time she applies for a position or if she were to be subject to a reduction in force. The application of her seniority dates in making this decisions is a continuing practice for which Grievant may file a grievance within fifteen days of the most recent occurrence of that application.  Grievant’s seniority calculation was utilized in the selection process which was part of her initial claim in this matter.  Indeed, the calculation of her seniority was the deciding factor in the level one decision and Superintendent Hudson took that opportunity to adjust her seniority dates for Grievant in both the Secretary classification and the Accountant classification.  Since the application of the calculation of Grievant’s seniority is a continuing practice. Grievant may contest the miscalculation of her seniority at any time, but only once. Martin, supra. Since Grievant had never before filed a grievance contesting the calculation of her seniority in the Accountant classification, her grievance doing so was filed within the time established by the statute.
 
Grievant testified that she was performing essentially the same duties the entire time she was employed in the Executive Secretary position. The testimony was uncontested.  She also specified certain duties that fit into the Accountant classification which she was performing on a daily basis. See FOF 17, supra. The start date for Grievant’s seniority in the Accountant classification was listed as “09/08/98” on Respondent’s official Seniority Lists for the 2009-2010 and 2011-2012 school years.  This indicates that she had no break in service as an Accountant while she was listed as an Executive Secretary. Finally, Superintendent recommended to the Board that the Accountant classification be added to Grievant’s job title and the Board implemented that recommendation. Clearly, Superintendent Hudson felt Grievant was performing duties within the Accountant Classification at that time.  Since her duties did not significantly vary the entire time she was in the position she qualified for the Accountant classification for the entire time she held the Executive Secretary position.  Grievant proved that it is more likely than not that she was entitled to the Accountant classification the entire time she was employed as an Executive Secretary; September 1, 2009 through June 30, 2015. Since she held the Accountant classification immediately before she took that position, and continues to hold that classification after leaving it, there has been no break in her service for the Board in the Accounting classification.

W. Va. Code § 18A-4-8B(i) states:

  (i) The seniority of a service person is determined on the basis of the length of time the employee has been employed by the county board within a particular job classification. For the purpose of establishing seniority for a preferred recall list as provided in this section, a service person who has been employed in one or more classifications retains the seniority accrued in each previous classification.
Since there was not break in Grievant’s service on the Accountant classification she is entitled to seniority in that classification from the date she commenced serving the Board in that classification. Accordingly, the grievance is GRANTED.

Conclusions of Law


1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id.


2.
One exception to timely filing is the continuing practice exception. An employee may contest a continuing practice within fifteen days of the most recent event of the practice. W. Va. Code § 6C-2-4(a)(1). The Grievant may only contest a continuing practice once and the remedy is prospective.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999); See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996); Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999); See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003); Sprouse, et al., v. Lewis County Bd. of Educ., Docket No. 2015-0207-CONS (Apr. 1, 2016). Rocchio v. Hancock County Bd. of Educ., Docket No. 2014-0621-HanED (Sept. 2, 2015); Nicholson v. Dep’t of Health & Human Res., Docket No. 07-HHR-210 (Nov. 20, 2008).


3.
Grievant had never before contested her classification or the seniority related thereto in the grievance procedure and her Grievance was filed within fifteen days of the most recent event of the application of her seniority in the Accountant classification. The grievance was timely filed within the time parameters set forth in W. Va. Code § 6C-2-4(a)(1).


4.
Grievant proved by a preponderance of the evidence that she is entitled to seniority in the Accountant classification for the entire time she was employed by Respondent as an Executive Secretary in the Board’s Central Office.



Accordingly, the grievance is GRANTED.

Respondent is ORDERED to recalculate the seniority of Grievant by granting her seniority in the Accountant classification for the entire time she was employed in the position of Executive Secretary at the Board’s Central Office. Grievant may only apply the new calculation of seniority prospectively from the date of the filing of this grievance.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JUNE 2, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� This is the date the form was received at the Grievance Board.  The appeal form was not dated.


� Grievant’s Exhibit 1. Prior to that time, Grievant had been employed as a regular half-time cook and in various substitute positions. Id.


� Grievant also asked that a copy of the letter be placed in her personnel file. Id.


� Grievant’s first request for the Accountant classification to be added to her position came only seven days after the Board approved her transfer into the position.


� Often simply referred to as a “continuing grievance.”


� W. Va. Code, 18-29-1 et seq. was the forerunner of 6C-2-1 et seq. and the language related to continuing practice grievances in both is virtually identical.
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