THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
RUTH ANN BELCHER,



Grievant,

v.







     Docket No. 2015-0697-DHHR

DEPARTMENT OF HEALTH AND

HUMAN RESOURCES/BUREAU FOR 

CHILD SUPPORT ENFORCEMENT

and DIVISION OF PERSONNEL,



Respondents.
DECISION


Grievant, Ruth Ann Belcher, is employed by the Department of Health and Human Resources (“DHHR) in the Bureau for Child Support Enforcement (“BCSE”).  She holds a position which is placed in the classification of Child Support Specialist 3.  By form dated December 19, 2014, Ms. Belcher filed a grievance alleging that her position is not properly allocated and that there is a “disparity of job duties and responsibilities within the job classification.”  The grievance challenges the Division of Personnel determination that her position is properly classified.
  As relief, Grievant seeks to have her position reallocated to the Health and Human Resources Specialist Senior classification.

Level one was waived and an Order joining the Division of Personnel (“DOP”) as a party was entered by the Chief Administrative Law Judge on January 13, 2015.  Grievant appealed to level two and a mediation was held on March 13, 2015, after which the grievance was placed in abeyance to give the DOP an opportunity to conduct a desk audit.  Following the desk audit, an Order of Unsuccessful Mediation was entered on April 22, 2015.  Two days later, Grievant appealed to level three. 

A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board on September 29, 2015.  Grievant personally appeared and was represented by Gordon Simmons, UE Local 170. Respondent DHHR was represented by Harry Bruner Jr., Assistant Attorney General, and Respondent DOP was represented by Karen O’Sullivan Thornton, Senior Assistant Attorney General. This matter became mature for decision on November 3, 2015, upon receipt of the Proposed Findings of Fact and Conclusions of Law from all of the parties. 
Synopsis
Grievant contends that her position is misclassified as a Child Support Specialist 3.  She believes her duties more closely fit the Health & Human Resources Specialist Senior classification (“HHRS Sr.”).  After performing a number of reviews of Grievant’s position, the Division of Personnel managers assigned to perform those reviews concluded that the position was not responsible for certain essential functions necessary to qualify for the HHRS Sr. classification.  Additionally, the essential functions of Grievant’s position had not significantly changed since the position was initially classified in 2009. Consequently, DOP determined that the best fit for the position remained the CSS 3 classification.  Grievant did not prove that this determination was arbitrary or capricious. The grievance is DENIED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Ruth Ann Belcher, is employed by in the Bureau for Child Support Enforcement of the DHHR as a Child Support Specialist 3.  She has been employed by that DHHR Bureau for more than twenty-four years, beginning in November 1991, as a Secretary 2 in legal services. Grievant next held a position as a Legal Assistant in the Bureau’s Central Registry in 2002.

2.
Grievant has held her present position since 2009. She works in the Enforcement Unit of the BCSE as Interstate Liaison to facilitate processing of child support, paternity, and emancipation orders entered in West Virginia to be enforced in other states and countries, or entered in other states and countries to be enforced in West Virginia. Grievant is the only employee in the DHHR with this specific working title. (Respondent DOP Exhibit 1, BCSE Org. Chart).

3.
Grievant’s position requires, among other things: negotiating with other governmental Child Support Agencies in settling case disputes; interpreting and clarifying policies and procedures required in carrying out the process of case updates; and serving as an intermediary in obtaining and providing documentation for new order entries and financial summary reports. These activities take up nearly fifty percent of Grievant’s time. (Respondent DHHR Exhibit 1).

4.
Grievant also performs the following duties:

· Case Assessment: Reviewing cases for corrective action; receiving and processing interstate reconciliation reports; dispatching emails to local office staff advising action needed; following up on out-of-state agencies on pending cases; updating statewide automatic system databases with new agency addresses and change of addresses; clarifying or obtaining clarification of existing child support orders: and contacting unit supervisors to make case financial adjustments.
· Assist in Problem Resolution:
 Consult with other technical/managerial staff in analyzing program fixes and case updates. Instruct new child support specialist by answering their inquiries regarding steps needed to process intergovernmental cases. Assist in the training of new unit staff. And respond to central operations director and steps taken and/or actions needed in a case.
· Monitor the Units interstate Case Reconciliation Mailbox: Receiving requests from both in state child support specialist and intergovernmental requests for assistance. These requests may include reviewing cases for needed changes confirming and consulting with the case manager on the changes in making recommendations. 
· Receive Complaint Calls from Clients: These complaints may include requests for assistance in obtaining payment holds, status modification of support orders, and difficulty in getting through to regional support offices. This also entails assisting staff in obtaining resolution regarding Interstate Request for Paternity, Order Establishment, and Enforcement Orders for child support.
· Work with BCSE Financial Units: Assist in the processes and re-allocations of held receipts and obtain additional information in order to re-issue reimbursements of payments.

5.
The Enforcement Unit has ten positions including Grievant’s. Two of the positions are vacant; the Unit supervisor and another CSS 3.  The remaining positions are made up of three Child Support Specialist 3’s, two Child Support Specialist 2’s, and a Tax Offset Coordinator.  
6.
Grievant occasionally assists in training new employees to the Unit as do other veteran workers in the Bureau. However, she does not have specific ongoing training and mentoring duties which could qualify as significant duties for her position.  Additionally, since Grievant is the only employee filling the specific interstate liaison position, she often advises other employees concerning their specific tasks related to support orders and petitions from other jurisdictions.  Nevertheless, Grievant has no responsibilities for regularly reviewing and evaluating their work performance. Grievant performs the full array of tasks involved in her position from the routine to the most highly complex. (Respondent DOP Exhibit 1, BCSE Org. Chart).
7.
The DOP Glossary of Classification Terms defines a lead worker as follows:

Lead Work/Lead Worker: This is a level of work at which an incumbent is assigned the on-going responsibility of scheduling and/or reviewing the work of other co-workers and guiding and training them while performing identical or similar kinds of work.

8.
Grievant provides general leadership in her area of expertise which assists other employees in performing important portions of their duties, but she does not perform the ongoing duties of a “lead worker” as that term is defined in the classification and compensation setting. (See, DOP Glossary of Classification Terms, FOF 7, supra).
9.
Grievant completed and filed a Position Description Form (“PDF”)
 which was received by the DOP Classification and Compensation Unit on August 12, 2014.  The PDF listed the duties and responsibilities for Grievant’s position. (FOF 3 supra.) In the space provided to “Describe what duties have been added [to] the position since last review,” Grievant listed the following:
1. Updating intergovernmental addresses, IRGA/AGCY,

2. Complete all CNLU/CNMT’s daily,

3. Working ICR Report – No new duties have been added beyond the scope of a CSS III.

Grievant submitted the PDA seeking reallocation of the position to the Health and Human Resources Specialist Senior (“HHRS Sr.”) classification.  (Respondent DHHR Exhibit 1, page 4).


10.
By letter Memorandum dated September 23, 2015, DOP Assistant Director for Classification and Compensation, Bruce Cottrill,
 informed the BCSE that Grievant’s position was properly classified as a Child Support Specialist 3 and concluded a reallocation was not appropriate.  (Respondent DHHR Exhibit 3).


11. 
Grievant requested a reconsideration of the decision to refuse reallocation of her position.  By letter dates December 3, 2014, DOP Director Sara P. Walker, informed Grievant that the initial reallocation decision was affirmed. (Respondent DHHR Exhibit 4).  

12.
Ms. Belcher filed a grievance challenging the DOP allocation determination.  At the level two mediation the DOP agreed to perform a job audit of Grievant’s position to observe and analyze the duties she performs on a daily basis. The job audit was conducted on March 18, 2015, by Roberta Salyers, Administrative Services Manager 1, in the DOP Classification and Compensation section.  She reported her findings to Assistant Director Cottrill, who by letter dated April 10, 2015, informed Grievant, the conclusion of the job audit was that the primary role of her position had not changed since the initial classification determination so it did not warrant a reallocation. (Respondent DHHR Exhibit 2).

13.
The DOP Classification Specifications for the Child Support Specialist 3 position contains the following pertinent provisions:
9576

CHILD SUPPORT SPECIALIST 3

Nature of Work: Under limited supervision, performs advanced level case management work in child support enforcement. Employees at this level perform advanced level work as a lead worker in the regional offices with the highest difficulty and complex cases such as interstate, foster care, and disputed paternity, and unusually sensitive or complex cases and for lead worker positions in the above Central Office Units with subordinate Child Support Specialist I and II positions. Will mentor and train other Child Support Specialists and be a back-up to the supervisor when they are out of the office. Performs related work as required.

Distinguishing Characteristics: Employees in this classification will have previously served as a Child Support Specialist 1 and 2. 
Under limited supervision, a Child Support Specialist 3 provides advanced level child support services. Employees assigned to positions at this level will have greater independence of action. Interacts with a variety of professional practitioners in the legal community, as well as other agencies. Must be able to assess the customer’s needs and the posture of the case and determine appropriate course of action. Performs advanced level work with the highest difficulty and complex cases such as interstate, foster care, and disputed paternity. Will serve as a lead worker and will mentor and train other Child Support Specialist and be a back-up to the supervisor when they are out of the office.

14.
The DOP Classification Specifications for the Health and Human Resources Specialist Senior position contains the following pertinent provisions:

9591

HEALTH AND HUMAN RESOURCES SPECIALIST, SENIOR

Nature of Work: Under general supervision, performs work at the advanced level by providing administrative coordination of and complex technical assistance in a component of a major statewide program, a statewide program in its entirety, or a major technical area specific to or characteristic of the Department of Health and Human Resources. Acts as liaison to facilitate problem resolution and assure compliance with federal, state, and local regulations, laws, policies, and procedures governing the program or technical area. Has primary responsibility for developing standards for major systems and for monitoring and/or evaluation of major complex systems or multi-program operations. May consult on highly complex individual situations that potentially have significant impact on systems or involve sensitive legal issues. Has responsibility for development and issuance of comprehensive training programs to insure basic competency and continued development of skills, knowledge and abilities relevant to the systems for which she/he are assigned responsibility. Uses independent judgement in determining action taken in both the administrative and operational aspects of the area of assignment. Exercises considerable latitude in varying methods and procedures to achieve desired results. May supervise or act as lead worker for other professional staff. Performs related work as required.

Distinguishing Characteristics: The Health and Human Resources Specialist, Senior, is distinguished from the Health and Human Resources Specialist by the broader scope of administrative oversight and responsibility for planning and operational aspects of a system of program or technical areas. This level may function in a regularly assigned lead or supervisory capacity over professional, paraprofessional and clerical classes and, if not, must have responsibility for the conceptualization and development of major complex program and/or operational systems.

15.
Grievant does not have “primary responsibility for developing standards for major systems and for monitoring and/or evaluation of major complex systems or multi-program operations.” This is an essential function in defining the Nature of Work required to meet the HHRS Sr. classification.
 Rather, she coordinates and administers rules and orders through procedures specifically established by the DHHR and other jurisdictions.

16.  Additionally, Grievant does not have “responsibility for development and issuance of comprehensive training programs to insure basic competency and continued development of skills, knowledge and abilities relevant to the systems for which she/he are assigned responsibility.” Another essential function of the HHRS Sr. classification. (FOF 14, supra). 
Discussion

This grievance does not involve a disciplinary matter. Consequently, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd., W. Va. Code St. R. §156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).

Grievant contends that her position is misclassified as a Child Support Specialist 3.  She believes her duties more closely fit the Health & Human Resources Specialist Senior classification.  The Division of Personnel concluded that Grievant’s position is not responsible for certain essential functions necessary to qualify for the HHRS Sr. classification and that the essential functions of Grievant’s positions have not significantly changed since the position was initially classified in 2009. Consequently, DOP determined that the best fit for the position remained the CSS 3 classification. 

In order for a position to be reallocated, there must have been a significant change in the job duties and responsibilities of the Grievant. W. Va. Code R. § 143-1-3.72, Kuntz/Wilford v. Dep’t of Health & Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997).  The focus is upon the Grievant’s duties for the relevant period, and whether they more closely match those of another cited classification specification than the one to which her position is currently assigned. See generally, Hayes v. W. Va. Dep’t of Natural Res., Docket No. NR-88-038 (Mar. 28, 1998).

The key to the analysis in this case is whether Grievant's current classification constitutes the "best fit" for the duties the she performs. Simmons v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991). The predominant duties of the position are class controlling. Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606 through 609 (Aug. 31, 1990).

The West Virginia Supreme Court of Appeals has routinely held that, “Interpretations of statues by bodies charged with their administration are given great weight unless clearly erroneous.” Syl. Pt. 4, Security National Bank & Trust Co. v. First W. Va. Bancorp, Inc., 166W. Va. 775, 277 S.E.2d 613 (1981); Syl. Pt.1, Dillon v. Bd. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983). In a per curiam decision, the Supreme Court applied the foregoing principle to DOP's interpretation of classification specifications. W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993). The clearly wrong standard requires the reviewing authority to presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W.Va. 105, 556 S.E.2d 72 (2001); Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204 (2007). Because the Division of Personnel is charged with the administration of the Classification and Compensation statutes, rules and regulations, its interpretations and explanations of the classification specifications must be upheld unless they are arbitrary and capricious. See, W. Va. Dep’t of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993).
DOP’s job specifications generally contain five sections listed from top to bottom as follows: “Nature of Work”; “Distinguishing Characteristics”; “Examples of Work”; “Knowledge, Skills and Abilities”; and “Minimum Qualifications”.  These specifications are read in “pyramid fashion” (from top to bottom) with the different sections to be considered going from most general/more critical to more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991). Accordingly, the “Nature of Work” section of the classification specification is the most critical section. See generally, Dollison v. W. Va. Dep’t of Employment Security, Docket No. 89-ES-101 (Nov. 3, 1989). This section sets out the predominant or essential duties of the position, which are class-controlling. Broaddus v. W. Va. Div. of Human Ser., supra.
Grievant does not have “primary responsibility for developing standards for major systems and for monitoring and/or evaluation of major complex systems or multi-program operations.” Nor does she have “responsibility for development and issuance of comprehensive training programs to insure basic competency and continued development of skills, knowledge and abilities relevant to the systems for which she/he are assigned responsibility.” Both of these are prominent duties and essential function of the HHRS Sr. classification found in the “Nature of Work” section of the classification specifications for that job. (FOF 14, supra). Additionally, Manager Salyers credibly testified that the CSS 3 and HHRS Sr. positions belong in two entirely different class series within the State Classification Plan and the work expected to be performed by the positions assigned to those classifications is very different. The Child Support Specialist series is very specific to day-to-day work performed in the BCSE, as opposed to the Health and Human Resources Specialist series which anticipates work performed on a higher and broader level of administrative coordination for programs within the DHHR.  Manager Salyers has a number of years working within the classification and compensation section and Grievant did not demonstrate that her interpretation of these class specifications was arbitrary, capricious, or clearly wrong. 
Finally, Respondent DOP demonstrated that the prominent duties of Grievant’s position had not significantly changed since she was first placed in the position in 2009, making a reallocation of the position inappropriate. W. Va. Code R. § 143-1-3.72, Kuntz/Wilford v. Dep’t of Health & Human Res., supra. Grievant did not prove that DOP’s classification determination was arbitrary and capricious. Accordingly, the grievance is DENIED.

Conclusions of Law.


1.
This grievance does not involve a disciplinary matter. Consequently, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd., W. Va. Code St. R. §156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).


2.
In order for a position to be reallocated, there must have been a significant change in the job duties and responsibilities of the Grievant. W. Va. Code R. § 143-1-3.72, Kuntz/Wilford v. Dep’t of Health & Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997).  

3.
The key to the analysis in this case is whether Grievant's current classification constitutes the "best fit" for the duties she performs. Simmons v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991). The predominant duties of the position are class controlling. Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606 through 609 (Aug. 31, 1990).

4.
“Interpretations of statues by bodies charged with their administration are given great weight unless clearly erroneous.” Syl. Pt. 4, Security National Bank & Trust Co. v. First W. Va. Bancorp, Inc., 166W. Va. 775, 277 S.E.2d 613 (1981); Syl. Pt.1, Dillon v. Bd. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983). 
5.
The clearly wrong standard requires the reviewing authority to presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W.Va. 105, 556 S.E.2d 72 (2001); Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204 (2007). 

6.
Because the Division of Personnel is charged with the administration of the Classification and Compensation statutes, rules and regulations, its interpretations and explanations of the classification specifications must be upheld unless they are arbitrary and capricious. See, W. Va. Dep’t of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993).

7.
Grievant did not prove that DOP’s determination that the CSS 3 classification remains the “best fit” for Grievant’s position was arbitrary and capricious.
Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JANUARY 13, 2016.



​​​​​​​​​​​​​​​​​__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE

� Grievant attached a two-page memorandum to the grievance form setting forth her allegations which is incorporated herein by reference.


� This duty is characterized as "Lead Worker" in the position description form. However, as will be discussed herein, these duties do not fit the DOP definition of a lead worker.


� These duties are set out in the Position Description Form prepared by Grievant, signed by her supervisor and submitted to the DOP in an effort to seek a reallocation of Grievant’s position. (Respondent DHHR Exhibit 1).


�  3.68. Position Description. -- The document prepared by the position supervisor or the employing agency and approved by the appointing authority, which describes the officially assigned duties, responsibilities, supervisory relationships and other pertinent information relative to a position. This document is the basic source of official information in position allocation. W. Va. Code St. R. § 143-1-3.68.


� Bruce Cottrill has subsequently left the DOP and another person is serving in the Assistant Director position.


� (Respondent DHHR Exhibit 5 HHRS Sr. Class Specs.)


� No one disputes that Grievant’s position is very important and complex.  By all accounts she performs her duties with a high degree of competence.  It is understandable that she would seek to have her position reallocated to a classification which is two pay grades above her present classification in an effort to receive higher pay for performing these important duties.  However, whether Grievant is properly compensated is not at issue herein, only the proper classification of the position she holds.
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