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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DEBRA L. LAWTON,



Grievant,

v. 






DOCKET NO. 2015-0611-HanED

HANCOCK COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

Grievant, Debra L. Lawton, filed a grievance against her employer, the Hancock County Board of Education, on or about September 25, 2014.  The statement of grievance reads: 

Grievant contends the Respondent changed her daily work schedule during the school year without her written consent in violation of W. Va. Code -2 18A-4-8a(j).

As relief Grievant sought, “restoration of her schedule to its original form and compensation for additional hours worked at her regular hourly rate of pay with interest.”


 A hearing was held at level one on November 21, 2014, and a level one decision denying the grievance was issued on January 2, 2015.  Grievant appealed to level two on January 12, 2015, and a mediation session was held on June 12, 2015.  Grievant appealed to level three on June 30, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on March 16, 2016, at the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision on April 15, 2016, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant is a Transportation Aide, employed under a 7-hour per day contract, and has been assigned to Bus 136 for a number of years, after bidding on this bus assignment.  Bus 136 transports only special needs students.  At the beginning of the school year, Grievant boarded Bus 136 at 6:30 a.m., which was changed to 6:15 a.m. shortly thereafter, and completed her morning assignment at 8:30 a.m.  In the afternoon she boarded the bus at the bus garage at 1:25 p.m. and returned at 3:30 p.m. When pre-school students started school about two weeks later, Respondent discovered that the bus route assigned to another bus in the afternoon transporting pre-school students was going to cause that bus to be late returning to school to pick up non-pre-school students.  Three of these pre-school students were then re-assigned to Bus 136, and Grievant was required to board the bus at 12:15 p.m.  She still finished work in the afternoon at 3:30 p.m.  This change added one hour and ten minutes to Grievant’s work day, but did not extend her work day beyond her 7-hour contract term.  Grievant was not required to perform other services for Respondent when she was not riding the bus, but was allowed a one-half hour, duty-free lunch.  This change added a bus route in the southern part of Hancock County.  Prior to this, all the routes assigned to Bus 136 were in the northern part of Hancock County, except that Bus 136 did drop students off and pick students up at a school in the southern part of the county.  This change did not violate the applicable statute, as Grievant was assigned to Bus 136, and her duties were of an itinerant nature, subject to changes in the special needs student population.  Respondent also argued that the grievance should be dismissed as untimely filed, and because it was not filed with the Grievance Board.  Respondent did not demonstrate that the grievance was not filed within 15 days of the grievable event.  The failure to file the grievance with the Grievance Board did not operate to invalidate the filing of the grievance with Respondent.

The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant has been employed by the Hancock County Board of Education (“HBOE”) as an Aide for 22 years, and is currently working in the Transportation Department under a seven-hour contract.


2.
Transportation Aides employed by HBOE bid on a bus transporting special needs students, and are assigned to that bus.  Grievant bid on and was assigned to Bus 136, and has been assigned to that bus for over 11 years.  Bus 136 transports only special needs students.


3.
The first day of school for all students in Hancock County except pre-school students for the 2014-2015 school year, was August 20, 2014.  On August 20, 2014, Grievant boarded the bus at 6:30 a.m. at the bus garage and returned to the bus garage at 8:30 a.m., after picking up students and transporting them to school.  In the afternoon she boarded the bus at the bus garage at 1:25 p.m. and returned at 3:30 p.m.  Shortly after the beginning of school, Grievant was advised that she needed to board the bus at 6:15 a.m.


4.
The first day of school for pre-school students in Hancock County was approximately two weeks after August 20, 2014.  At the beginning of the school year, HBOE has a general idea of the number of special needs pre-school students who will be needing transportation, but that number is not fixed until closer to the time pre-school begins, or until pre-school begins.


5.
On September 5 or 8, 2014, Grievant was notified that the bus schedule for Bus 136 would be changed effective September 8, 2014, and in the afternoon she would board the bus at 12:15 p.m. at the bus garage, rather than 1:25 p.m., and she was returned to the bus garage at 3:40 p.m., rather than 3:30 p.m.  The afternoon change was the result of adding three pre-school special needs students to Bus 136, who would be transported from Weirton Elementary School to their homes before Bus 136 picked up non-pre-school students from school.


6.
The three pre-school special needs students had originally been assigned to Bus 72.  Pre-school dismissal was at 1:00 p.m.  These three special needs students lived outside of the City of Weirton, and it was going to take at least 25 minutes to transport these three students from the school to their homes.  Bus 72 had other special needs pre-school students who needed to be taken from school to their homes around the City of Weirton, and Bus 72 had to be finished with the pre-school run and at Weirton Elementary School by 1:55 p.m. to pick up the non-pre-school students.  It was not possible for Bus 72 to be at Weirton Elementary School by 1:55 p.m. with all these pre-school students.


7.
The record does not reflect whether Bus 72 ever transported the three special needs students who resided outside the City of Weirton.


8.
  This change added a bus route in the southern part of Hancock County to the schedule of Bus 136. Prior to this, all the routes assigned to Bus 136 were in the northern part of Hancock County, except that Bus 136 did drop students off and pick students up at a school in the southern part of the county.


9.
HBOE has eight special needs buses, and only two of the bus operators have 7-hour contracts.  The rest of the bus operators have 5 3/4 hour contracts.  The bus operator assigned to Bus 136, Don Barr, was employed under a 7-hour contract, but had not been assigned a special needs pre-school run initially for the 2014-2015 school year.  Bus 136 was the only bus which had not been assigned a special needs pre-school run for that school year, and had time within the 7-hour contract to transport the three students who lived outside the City of Weirton to their homes, and had enough time to do so and  begin the afternoon run on time.


10.
  Grievant did not work more than 7 hours a day during the 2014-2015 school year, and was compensated as a 7-hour a day employee.  Grievant was not required to perform other services for Respondent when she was not riding the bus, but was allowed a one-half hour, duty-free lunch.


11.
Other Aides employed by HBOE under 7-hour contracts, with less seniority than Grievant, worked fewer hours a day than Grievant during the 2014-2015 school year.  All but one of these Aides were assigned to a bus whose bus operator was employed under a 5 3/4 hour contract.


12.
The three pre-school students which were added to extend Grievant’s schedule were removed from Bus 136 after the end of the 2014-2015 school year.


13.
Grievant’s employer received a copy of the grievance form completed by Grievant on September 25, 2014.  The Grievance Board did not receive a copy of the grievance form until November 25, 2014.


14.
Grievant knew she needed to submit a copy of her grievance form to the Grievance Board when she filed it with her employer, and used the fax machine in the Transportation Office to fax the grievance form to the Grievance Board on or about September 25, 2014.  Grievant was not aware that the Grievance Board had not received her grievance form until it was brought to her attention by Respondent’s counsel at the level one hearing.  Grievant then submitted the grievance form to the Grievance Board.


15.
Grievant’s failure to successfully file her grievance form with the Grievance Board did not prejudice any party in any way, nor did it operate to delay the proceedings.




Discussion

Respondent first argued the grievance was not filed within the time period allowed by W. Va. Code § 6C-2-4, and was not filed with the Grievance Board, and therefore it must be dismissed.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse her failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  “If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).”  Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).  


 West Virginia Code § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article." West Virginia Code § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  The employee shall also file a copy of the grievance with the [Grievance] board. . . ..

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  “Days” is defined as working days, exclusive of week-ends and holidays.  W. Va. Code § 6C-2-2(c).


Respondent asserted that if Grievant knew of the change in her schedule on September 5, she had until September 24, 2014, to file the grievance.  The undersigned has examined a calendar for September 2014, and finds error with Respondent’s ability to count working days.  The first day to be counted is September 8, 2014, a Monday.  Williamson v. W. Va. Dep’t of Tax and Revenue, Docket No. 98-T&R-275D (Sept. 30, 1998).  Friday, September 26, 2014, is the 15th working day after September 5, 2014.  The grievance was timely filed.


Respondent further pointed out that the statute says the grievance form “shall” be filed with the Grievance Board.  The Grievance Board has previously addressed the failure to file the grievance form with all the required parties in a case where a grievant did not file the grievance form with the chief administrator, filing only with the Grievance Board.  The Administrative Law Judge in Woods v. Nicholas County Board of Education, Docket No. 2010-0277-NicED (November 10, 2010), noted that the grievant was not seeking to obtain an advantage, nor was Respondent harmed by the filing error, and also cited several cases finding substantial compliance with the grievance procedure to be sufficient, and noted that the grievance procedure is not intended to be a procedural quagmire, citing several Grievance Board decisions.  The Administrative Law Judge found that the filing with the Grievance Board only substantially complied with the statutory requirements.  This holding followed Duruttya v. Mingo County Board of Education, 181 W. Va. 203, 382 S.E.2d 40 (1989), in which, a filing with the Grievance Board only was found to be substantial compliance with the grievance procedure.  In this case, Respondent received the grievance form, set the matter for hearing, and conducted the level one hearing with no problem caused by the Grievance Board not having received the grievance form, other than that Respondent did not have a docket number.  The failure of the Grievance Board to receive the grievance form as required had no impact on the processing of this grievance, and to dismiss the grievance on this technicality would be ridiculous.


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).



Grievant argued that her work schedule had been modified after the beginning of the school year, without her consent, in violation of West Virginia Code § 18A-4-8a(j), which provides as follows:

A service person may not have his or her daily work schedule changed during the school year without the employee’s written consent and the person’s required daily work hours may not be changed to prevent the payment of time and one-half wages or the employment of another employee.

This statute has been interpreted to allow a board of education “freedom to make reasonable changes to a service employee’s daily work schedule, within the parameters of his contract, some of which cannot reasonably be effected until shortly after school starts.”  Bucher v. Wetzel County Bd. of Educ., Docket No. 03-52-051 (June 18, 2003).  Whether the changes are reasonable involves a case-by-case, fact-specific inquiry.  McClain v. Hancock County Bd. of Educ., Docket No. 96-15-114 (June 27, 1996).  Minor alterations to a route, which cannot be anticipated prior to the beginning of the school year, may be made after the school year begins; for example, if a child moves into an area, or to alleviate "overloading."  See McClain, supra.   In Bucher , supra., the grievant's route was extended by four miles which added approximately fifteen minutes to the time required to complete his run.  The Administrative Law Judge concluded that this “addition does not require Grievant to work more hours each day than provided by his contract,” and accordingly, that the respondent had “not changed Grievant's work schedule in violation of W. Va. Code §18A-4-8a. See Stover [v. Mason County Bd. of Educ., Docket No. 96-26-048 (Nov. 27, 1996)]; Cook v. Mason County Bd. of Educ., Docket No. 96-26-105 (Aug. 19, 1996); Teller v. Hancock County Bd. of Educ., Docket No. 96-15-188 (June 28, 1996); Sipple [v. Mingo County Bd. of Educ., Docket No. 95-29-487 (Mar. 27, 1996)]; Conner v. Barbour County Bd. of Educ., Docket No. 94-01-1100 (Aug. 2, 1995).”  The Administrative Law Judge further noted that, “because [Respondent] determined that the children who reside on State Run Road should be transported from their homes, pursuant to citizens’ requests, a reasonable basis existed for making the change to Grievant's assigned bus route. See Roberts v. Lincoln County Bd. of Educ., Docket No. 92-22-131 (Aug. 31, 1992).”


Respondent argued that the issue presented was decided by the Supreme Court of Appeals in Napier v. The Board of Education of the County of Mingo, 214 W. Va. 548, 591 S.E.2d 106 (2003).  Grievant argues that Napier is not controlling here, because of the factual distinctions.  Napier is a per curiam decision, with no Syllabus Points which address the issues present here.  The facts of the case, however, are similar in that the employee in Napier was a special education Aide assigned to a particular school bus, rather than to a particular student.  The Court stated,

Insofar as Ms. Napier’s position requires her to be assigned to a specific bus to assist the special needs students riding said bus, it may be said that her daily schedule corresponds to, or is commensurate with, the daily route of the bus to which she is assigned.  As such, the duration of Ms. Napier’s workday is defined by the daily schedule of Bus Number 9607.  Thus, the Board acted within its authority when it required Ms Napier to meet the bus in Musick, in order to attend to a student’s needs, instead of at Burch High School, as it earlier had instructed her to do.  Moreover, to the extent that Ms. Napier’s job is solely to care for the special needs students to whom she is assigned, it is entirely plausible that her daily schedule would not be static throughout the school year but might be adjusted, within the confines of Bus Number 9607's daily route, in order to permit her to accommodate fewer or greater numbers of students as their needs dictate.


The Grievance Board analyzed the Napier decision in Vidrine v. Jackson County Board of Education, Docket No. 03-18-173 (October 31, 2003), concluding that the schedule of an Aide assigned to a school bus “is ‘defined by the daily schedule of [her bus]’” and there was no violation of the statute when her work hours were changed in November.  Citing Napier, Conclusion of Law Number 5 of Vidrine states, “[l]ike bus operators, aides who assist special education students commuting to and from school on school-provided transportation, are assigned duties of an itinerant nature.”


Grievant argues that Napier is distinguishable from this case because in Napier the schedule change was of a different nature, that being that a new child began attending school after the beginning of the school year, which was unforeseen at the beginning of the school year, whereas, “[i]n the present case, the change of schedule involves an addition of a new type of duty to a different school,” and all the facts were known to Respondent prior to the beginning of school.  The record does not, in fact, reflect that Respondent knew these three students would be attending pre-school, or that all the other special needs students originally assigned to Bus 72 would be attending pre-school prior to the beginning of school.  Rather the testimony of HBOE Transportation Coordinator Matt Shepherd was that the number of pre-school special needs students is not known prior to the beginning of school.  Further, this was not a new type of duty.  Grievant was assigned to assist special needs students riding Bus 136, and these three students were special needs students riding Bus 136.  The undersigned finds no real distinction between this situation and the facts of Napier and Vidrine.

Further, one could argue that the beginning of pre-school was a continuation of the beginning of the school year, and that the change did not occur after the beginning of the school year.  Moreover, this was a reasonable change to the “service employee’s daily work schedule, within the parameters of [her] contract, . . . which cannot reasonably be effected until shortly after school starts.”  Bucher v. Wetzel County Bd. of Educ., Docket No. 03-52-051 (June 18, 2003).  The change added only three special needs students to the bus who were new students to HBOE.  It is the nature of Grievant’s job that her schedule will fluctuate depending on how many special needs students come into or leave the school system.  Grievant did not demonstrate that her schedule was changed in violation of the applicable statute.


Finally, Grievant asserted that a less senior Aide who was working fewer hours than Grievant, should have been required to ride Bus 136 from 12:15 p.m. to 1:25 p.m.  Grievant presented no legal authority for such a proposition, and the undersigned is unaware of any such authority.  The legal question is not whether Respondent should have assigned the three students to another bus or another Aide, but whether Grievant’s schedule was changed in violation of the applicable statute.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).


2.
The grievance was timely filed.


3.
 When a grievance is filed with the grievant’s employer, the applicable statute states that the grievance form “shall” be filed with the Grievance Board.  W. Va. Code  § 6C-2-4(a)(1).


4.
Under circumstances where the Respondent is not harmed by the error, the filing of a grievance with the Grievance Board only may be found to substantially comply with the statutory requirements.  Woods v. Nicholas County Bd. of Educ., Docket No. 2010-0277-NicED (Nov. 10, 2010)   The failure of the Grievance Board to receive the grievance form when it was filed with Respondent had no impact in this case on the processing of this grievance.  Grievant substantially complied with the requirements of the statute.


5.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


6.
 West Virginia Code § 18A-4-8a(j) precludes a county board of education from making changes to the daily work schedule of service personnel during the school year without the employee’s written consent.  However, this statute has been interpreted to allow a board of education “freedom to make reasonable changes to a service employee’s daily work schedule, within the parameters of his contract, some of which cannot reasonably be effected until shortly after school starts.”  Bucher v. Wetzel County Bd. of Educ., Docket No. 03-52-051 (June 18, 2003).


7.
Whether the changes to the employee’s schedule are reasonable involves a case-by-case, fact-specific inquiry.  McClain v. Hancock County Bd. of Educ., Docket No. 96-15-114 (June 27, 1996).  Minor alterations to a route, which cannot be anticipated prior to the beginning of the school year, may be made after the school year begins; for example, if a child moves into an area, or to alleviate "overloading."  See McClain, supra.

8.
 The schedule of an Aide assigned to a school bus “is ‘defined by the daily schedule of [her bus].’” “Like bus operators, aides who assist special education students commuting to and from school on school-provided transportation, are assigned duties of an itinerant nature.”  Vidrine v. Jackson County Bd. of Educ., Docket No. 03-18-173 (Oct. 31, 2003), citing Napier v. The Bd. of Educ. of the County of Mingo, 214 W. Va. 548, 591 S.E.2d 106 (2003).


9.
The changes made to Grievant’s schedule did not violate West Virginia Code § 18A-4-8a(j).


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
May 27, 2016




Administrative Law Judge

