THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

ROBERT EGGERT,

Grievant,

v.






Docket No. 2015-0702-DOT
DIVISION OF HIGHWAYS,

Respondent.
DECISION
Grievant, Robert Eggert, filed a level one grievance against his employer, Respondent, Division of Highways (“DOH”) dated December 23, 2014, stating as follows: “Grievant charged leave and not provided transportation to agency function; disciplinary documents not removed from personnel file.”  As relief sought, Grievant seeks the following: “‘[t]o be made whole in every way including reimbursement of leave and of travel expenses; removal of discipline.”
 
A level one conference was conducted on May 1, 2015.  The grievance was denied by decision dated May 19, 2015.  Grievant appealed to level two on May 21, 2015.  A level two mediation was conducted on October 9, 2015.  On October 20, 2015, Grievant perfected his appeal to level three.  A level three hearing was held on May 18, 2016, before the undersigned administrative law judge at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant appeared in person, and with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Jason Workman, Esquire, DOH Legal Division.  This matter became mature for decision on June 24, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant is employed by Respondent as a Transportation Worker 3-Mechanic.  On December 16, 2014, Grievant saw a flyer for a retirement party being held for a supervisor in another county within District 9, and decided he wanted to attend.  Grievant’s supervisor informed him that the party was for supervisors only, and if he wanted to attend, he had to take annual leave for the time he would be away from work.   Grievant took annual leave and attended the party.  While there, he saw four people who were not supervisors in attendance, and none of them worked in that county with the retiring employee.  Grievant alleged claims of discrimination and reprisal alleging that the other four employees did not have to take annual leave to attend the party.  Respondent denied Grievant’s claims.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Transportation Worker 3 Mechanic at its District 9 equipment shop in Lewisburg, West Virginia.  


2.
Sometime around December 16, 2014, a flyer was posted on the bulletin board at District 9’s garage regarding a retirement party for John Jarrell.  The flyer contained the heading “Retirement Celebration,” and read as follows: “[y]ou are cordially invited to attend the retirement celebration of John Jarrell for his 36+ years of dedicated service with the WVDOH.  Tuesday, December 16, 2014 At 11:00 am Nicholas County Headquarters in Summersville.”


3.
John Jarrell was, at that time, the administrator for Nicholas County, which was included in District 9.


4.
While Grievant was not stationed in Nicholas County, he traveled annually to the Nicholas County garage to perform maintenance work prior to snow removal and ice control (SRIC).  When he worked in Nicholas County, Grievant reported to Mr. Jarrell or his assistant for directives.  


5.
On December 16, 2014, Grievant informed his supervisor, Steve McCoy, that he wanted to attend the retirement party.  However, McCoy told Grievant that he could not go to the party without taking annual leave.  Mr. McCoy confirmed such was the correct answer with Steve Cole, District 9 Engineer.  Mr. McCoy informed Grievant that such events were for supervisors.
        
6.
Grievant took six hours annual leave to attend the party, and to cover his travel time to get to and from the party.  Grievant completed an Application for Leave With Pay form on December 16, 2014, and such was approved that same date.  Grievant drove his personal vehicle to and from the party.  

7.
Grievant attended the retirement party for Mr. Jarrell on December 16, 2014.  While he was there, Grievant saw other people in attendance who were not supervisors, such as Ron Erie, Robert Hilton, Jennifer Wigal, and Shelby Morris.  Ms. Morris is the office assistant for Summers County.  At the time, Mr. Erie was employed as a mechanic in Fayette County.  Mr. Hilton was employed as an equipment operator and mechanic’s helper in Fayette County.  Ms. Wigal was employed as an environmental coordinator in District 9.  

8.
The retirement party flyer was sent to department heads and their secretaries or office assistants as invitations to the event.  Not everyone employed by DOH in District 9 was invited to the party, and the flyer was not supposed to be posted on the bulletin board for everyone.  

9.
Between 60 and 70 people attended the retirement party for Mr. Jarrell, including Mr. Cole and Grievant.  Mr. Cole observed Ms. Wigal and Ms. Morris in attendance at the party.  However, he did not notice Mr. Erie or Mr. Hilton. 

10.
No evidence was presented to suggest that any other employees from Grievant’s workplace attended the retirement party     
Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence supports both sides equally, the Grievant has not met his burden.  Id.

Grievant asserts that he should have been allowed to attend Mr. Jarrell’s retirement party without having to take annual leave, and he should be reimbursed for his mileage for his travel to and from the party.  It is noted that Grievant did not use the terms “discrimination” or “reprisal” in his statement of grievance.  At the level three hearing, Grievant appeared to argue that Respondent engaged in discrimination against him by allowing other non-supervisory employees to attend the party without having to take annual leave and drive their own vehicles.  However, Grievant did not mention a discrimination claim in his proposed Findings of Fact and Conclusions of Law.  Instead, Grievant argued a claim of reprisal, asserting that Mr. Cole and Mr. McCoy “wrongfully dismissed” him from employment in the past, which was reversed in a previous grievance.  Respondent denies Grievant’s claims, arguing that only supervisors and those who regularly worked with Mr. Jarrell, and/or planned the event, were invited to the party and had permission to attend without taking annual leave.  

As Grievant’s claims are somewhat confusing, the undersigned should address both discrimination and reprisal herein.  In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).



Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

See Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013).  


The evidence presented established that Grievant was allowed to attend the retirement party, but had to take leave for the time spent away from his job.  Respondent asserts that only supervisors and those who worked with Mr. Jarrell regularly, or had planned the party, were invited to attend.  These people could attend the party without having to take annual leave to cover their time spent there.  Respondent argues that the party invitation was mistakenly posted on the bulletin board at Grievant’s workplace, and that not everyone in District 9 was invited.  However, Respondent apparently has no problem with Grievant’s attendance at the party, so long as he used annual leave for the time he spent. There is, apparently, no policy or procedure addressing who may attend such functions.   

Grievant and Respondent agree that, at least, two non-supervisory employees, Ms. Morris and Ms. Wigal, attended at the party without being required to take annual leave.  No evidence was presented to establish that Ms. Morris and Ms. Wigal drove DOH vehicles to attend or were reimbursed mileage for their trips to the party, but such is what Grievant suggests.  Mr. Cole testified that Ms. Morris, an office assistant, attended the party in the place of her supervisor in Summers County, at his request, because he was unable to attend.  Mr. Cole testified that Ms. Wigal is employed as an environmental coordinator in the district office, and that she worked regularly with Mr. Jarrell; therefore, she was invited to attend.  Neither Ms. Morris, nor Ms. Wigal was called as witnesses at the level three hearing.  Grievant testified that he saw two other employees at the party, Mr. Erie and Mr. Hilton, and that they were not supervisors and did not work with Mr. Jarrell regularly.  Mr. Cole testified that he did not see Mr. Erie or Mr. Hilton at the party, but agreed that if they attended, they should have been required to take annual leave.  Mr. Cole did not know whether they had been charged annual leave for the time they were at the party, explaining that he was not aware of their alleged attendance until the level three hearing.  Grievant offered no evidence as to whether Mr. Erie and Mr. Hilton were charged annual leave for the time they were at the party.  Neither Mr. Erie nor Mr. Hilton was called as a witness at the level three hearing.  No evidence was presented to establish whether Mr. Erie and Mr. Hilton drove DOH vehicles to the party, or received reimbursement for travel using their personal vehicles.     
Given the evidence presented, the undersigned cannot find that Grievant met his burden of proving his claim of discrimination by a preponderance of the evidence.  Grievant did not prove that he was treated differently than similarly situated employees.  Grievant presented no evidence to support his claims other than his own testimony.  It does not appear that Ms. Morris and Ms. Wigal were similarly situated to Grievant. Grievant relied on Mr. McCoy’s statements that only supervisors were allowed to attend, but it appears that people other than supervisors were invited to attend, such as all of the workers in Nicholas County, as they worked with Mr. Jarrell.  The four employees whose attendance at the party is at issue were not called as witnesses, and no evidence was presented to establish whether Mr. Erie and Mr. Hilton had to take annual leave to attend, or whether they received reimbursement for their travel.  Grievant’s argument is only based upon assumptions.  Certainly, the testimony of Mr. Erie and Mr. Hilton would have been helpful.  However, even if Mr. Hilton and Mr. Erie attended the party and were not required to take annual leave in error, such a mistake does not entitle Grievant to the same treatment, or to any relief herein.
Regarding Grievant’s claim of reprisal, there was no evidence regarding the prior grievance presented at the level three hearing whatsoever.  Even if the undersigned takes notice that Grievant previously filed a grievance against Respondent based upon the decision referenced in Grievant’s proposed Findings of Fact and Conclusions of Law, such alone does not prove his claim of reprisal.  It is noted that while Grievant claims the decision reversed a prior dismissal, the decision he referenced does not.  The decision indicates that Grievant likely filed a grievance in or about the fall of 2013, and reached a settlement of his claim with Respondent after the level three hearing in February 2014, but before the decision was issued on September 25, 2014.  The administrative law judge issuing that decision noted that because Grievant Eggert had settled his claim, references to him would be “minimized,” and he would only be mentioned as “necessary periodically for clarity, factual accuracy and to some extent credibility evaluations.”
 The order section in that decision does not mention Grievant, let alone his dismissal.  
However, taking notice of the prior grievance decision, Grievant has established that he previously filed a grievance against Respondent a little more than a year before the incident grieved in this matter, and Respondent was aware of the same on December 16, 2014.
  That prior grievance had nothing to do with taking leave or attending parties or events.  The adverse treatment Grievant alleges in the instant matter was that he had to use annual leave to cover the time he was at the party, and he did not get reimbursed mileage for his trip to and from the party.  Grievant was not disciplined or docked any pay, and such is not disputed.  Grievant has failed to prove by a preponderance of the evidence any causal connection between his filing of a grievance a year before and the Respondent’s decision to require him to take annual leave to attend the party.  Grievant did not present any evidence of a causal connection at the level three hearing, and he asked Mr. Cole no questions about the prior grievance.  Grievant called no witnesses in his case in chief, other than himself, and he did not mention the prior grievance.  Grievant introduced as his only exhibits a copy of the party flyer and a copy of his leave request form.  There was simply no evidence linking the prior grievance with the adverse treatment grieved in this matter.  For the foregoing reasons, the undersigned cannot conclude that Grievant proved his claim of reprisal by a preponderance of the evidence. Therefore, the grievance is denied.

 The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).
2.
Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  

3.
Grievant did not meet his burden of proving his claim of discrimination by a preponderance of the evidence.

4.
Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  


5.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

See Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  


6.
“[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013).  
7.
Grievant did not meet his burden of proving his claim of reprisal by a preponderance of the evidence.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.



Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: November 29, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� At the commencement of the level three hearing, Grievant’s representative informed the undersigned that Grievant’s claim regarding the removal of disciplinary documents from his file had been resolved prior to the level three hearing.  Therefore, the same would no longer be pursued.  Accordingly, Grievant’s claim regarding the removal of disciplinary documents from his file is deemed withdrawn.     


� See, Grievant’s Exhibit 1, Retirement Celebration flyer.


� Mr. McCoy is no longer employed by Respondent, and did not testify at the level three hearing.  However, both Grievant and Mr. Cole testified.  


� See Morgan, et al., v. West Virginia Division of Highways, Docket No. 2014-0549-CONS (Sept. 25, 2014), footnote 5.


� The decision Grievant referenced does not indicate when Grievant filed his statement of grievance in that prior matter.  The undersigned bases this conclusion on the fact that the other grievants in that matter filed their statements of grievance in October and November 2013.  See Id.
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