THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JENNIFER BARKER,



Grievant,

v.







     Docket No. 2015-0422-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,



Respondent.

DECISION


Grievant, Jennifer Barker, is employed by Respondent, Department of Health and Human Resources (“DHHR”) in the Bureau for Children and Families (“BCF”) as a Family Support Specialist in the Braxton County office. Ms. Barker filed a level one grievance form dated October 10, 2014, alleging that she was required to perform Economic Service Worker duties although she was transferred to West Virginia Works. As relief Grievant seeks: “To be made whole in every way including removal of non-WV Works duties.”

A level one hearing was held on February 26, 2015, and a decision denying the grievance was issued March 10, 2015. Grievant appealed to level two and a mediation was conducted July 27, 2015. An Order placing the grievance in abeyance until August 28, 2015 while the parties attempted to reach a settlement was entered on July 29, 2015. An Order of Unsuccessful Mediation was entered on September 2, 2015. Grievant appealed to level three on August 31, 2015.


A level three hearing was held in the West Virginia Public Employees Grievance Board’s Charleston office on April 5, 2016. Grievant personally appeared and was represented by Gordon Simmons, UE Local 170. Respondent was represented by Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on May 11, 2016, upon receipt of the last of the parties Proposed Findings of Fact and Conclusions of Law.
Synopsis



Grievant applied for and received a full-time position in the Family Service Specialist Classification.  After taking that position, the Community Service Manager required her to continue performing substantial duties which she performed in the Economic Service Worker classification even though those duties were not consistent with her new classification. These duties took up approximately half of Grievant’s work day. Grievant complained about being forced to perform duties outside of her classification and ultimately filed a grievance to end the practice.  Grievant’s supervisor knew that these duties were outside of Grievant’s classification but required her to perform those duties for more than eighteen months.


Grievant proved by a preponderance of the evidence that Respondent did not comply with the Division of Personnel Classification plan and violated W. Va. § 6C-2-3(i).

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Jennifer Barker, is employed by Respondent, Department of Health and Human Resources (“DHHR”) in the Bureau for Children and Families (“BCF”) as a Family Support Specialist in the Braxton County office.

2.
Grievant has been employed by Respondent for around eight years. She was initially hired as a Social Services Aid. Grievant served as an Economic Service Worker (“ECW”) for roughly six years and was promoted to the classification of Family Support Specialist (“FSS”) in the West Virginia Works unit on September 16, 2014.

3.
On her most recent Employee Performance Appraisal, dated September 15, 2015, Grievant received an overall score of 2.52 which equates to a cumulative rating of “Exceeds Standards.” There were twenty-three elements of Grievant’s job performance rated in this appraisal.  Grievant received a rating of “meets standards” for eleven elements and “exceeds standards” on twelve.  Grievant is a hardworking, dedicated, and valued employee who has been very proficient and productive in her work.


4.
As an ESW Grievant was assigned to perform duties related to nursing homes and long-term care facilities. These programs require the ESW to make a financial determination of eligibility based upon the applicant’s income and assets.  These determinations can be more complicated than other duties performed by ESW’s and they are important in protecting funds available for such services. (Grievant Exhibit 3, WV Income Maintenance Manual). 


5. 
The income work Grievant does with nursing homes is work within the ESW classification and not the FSS classification.  No one else is assigned to the nursing home and long-term care work.  There is no backup person assigned to do any of this work if Grievant is absent.


6.
When Grievant was promoted to the FSS classification she continued to be assigned the nursing home work, ostensibly until someone else could be trained to effectively perform those duties. At the time of the level three hearing Grievant had been performing these duties continually for eighteen months after her upgrade to a different classification.


7.
Family Service Specialists are predominately involved in administering the Temporary Assistance to Needy Families (“TANF”) program, as well as assisting clients in obtaining education, skills training, application and interview skills, as well as other means by which the clients may enter the workforce.


8.
Grievant is regularly required to keep track of her time spent working each day at particular duties on a computerized tracking sheet titled “Family Support Activity Study (FATS). The time is recorded in increments of minutes. The form provides columns to record minutes spent at particular activities and a column for entry of a code signifying the assistance program involved during that period, e.g.; 1 – TANF Assistance; 2 – TANF Non-Assistance; 6 – Emergency Assistance TANF; 15 – LIEAP; 16 – Medicaid; 17 – WV CHIP, and so on. (Grievant Exhibit 4). The nursing home and long-term care work assigned to Grievant comes under code “16 – Medicaid.”

8.
Grievant tabulated the time she spent on each activity from the beginning of September 2015 through January 20, 2016, as reflected on theses DHHR records.  During this time period Grievant was required to devote more than 56% of her time to the ESW duties related to nursing home and long-term care Medicaid eligibility.  Approximately 24% of Grievant’s time was devoted to FSS duties related to the TANF program, and the remaining 20% of her time was devoted to other matters such as reporting and record keeping, as well as lunch and scheduled breaks. (Grievant Exhibit 4).



9.
Joseph Johnson is the Community Service Manager (“CSM”) in the DHHR office for Braxton and Clay Counties. He was aware that the nursing home/Medicaid he assigned to Grievant were duties typically assigned to ESWs. He continued to assign these duties to Grievant after she had been promoted to the FSS classification because he felt the ESWs in his office had an excessive caseload compared to the FSS workers and needed help, as well as the fact Grievant was particularly skilled at the nursing home/Medicaid work and he did not have another employee skilled at those duties. No other FSS employees in Braxton County are routinely required to perform ESW duties.  

10.
No significant effort was made by CSM Johnson to have an ESW receive specific training or experience in the nursing home Medicaid duties.  This is especially evident by the fact that Grievant was the only worker in the unit that performed these duties eighteen months after she was promoted to the FSS classification. 


11.
Grievant did not have any training beyond what was given to all ESWs prior to commencing her duties related to nursing home and long-term care Medicaid eligibility. Notwithstanding CSM Johnson’s stated concerns, there is no evidence that another properly trained and supervised ESW could not successfully perform those tasks.


12.
When CSM Johnson was an ESW supervisor he carried a caseload to help with excess caseloads when needed. CSM Johnson does not require the ESW supervisors in Braxton County to carry a caseload even though the ESW caseloads are excessive, these duties would be within their classification and he has intentionally assigned Grievant predominate duties outside her classification for more than a year.


13.
The Division of Personnel Classification Specifications for the Economic Service Worker classification defines the “Nature of Work” as follows:
Nature of Work: Under general supervision, performs at the full-performance level in taking applications, determining eligibility for and managing a caseload for a variety of economic assistance programs. Responsible for conducting personal interviews with clients, evaluating and verifying personal, financial and social information, determining eligibility for services, maintaining a client caseload, and referring clients to other social service and community service agencies when appropriate. May obtain repayment from clients who have been issued economic assistance erroneously. Transportation must be available as travel is required. Must possess a valid driver's license. Performs related work as required. (Emphasis added).

(Grievant Exhibit 1)


14.
The Division of Personnel Classification Specifications for the classification of Family Service Specialist defines the “Nature of Work” as follows:

Nature of Work: Under general supervision, performs work at full-performance level by providing case management services requiring development of a time limited personal responsibility contract for applicants and recipients of public assistance and employment programs provided by the Office of Family Support.


Conducts personal interviews with applicants and/or recipients, recording, evaluating and verifying social and financial information, determining services needed to enable fulfillment of personal responsibility contract goals, analyzing and interpreting aptitude and interest test results to direct the development of employment goals for applicants/recipients, coordinates with other social service and community organizations when appropriate to ensure completion of personal responsibility contract and conducting case management activities related to continuing eligibility for services.


Employee must possess a valid driver's license and must have access to transportation for required travel. Performs related work as required. (Emphasis added).
(Grievant Exhibit 2)

15.
Employees in the FSS classification are not responsible for making initial eligibility determinations like those required in the nursing home duties assigned to Grievant. Those duties fall squarely within the ESW classification. (Grievant Exhibits 1 & 2).

Discussion

This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

Grievant alleges that her supervisor is regularly requiring her to perform significant duties that are outside of her classification. She argues that this practice is improper and seeks to end that practice so that she may perform the duties of the position for which she applied and was appointed.

Respondent does not dispute that Grievant is being required to perform a major portion of the duties of the position from which she transferred. The Community Service Manager in charge of the operation in Braxton County alleges that he does not have another worker who is sufficiently trained to perform the EWS duties assigned to Grievant, that his ESW employees are already overburdened and he is authorized to assign the duties to Grievant because the Nature of Work portion of the FSS classification states that she may be assigned to “perform related work as required.”


Respondent demonstrated a need for a full-time position as a Family Service Specialist in Braxton County and posted that position.  The position was posted for that classification and there was nothing in the posting which indicated that the position would include substantial duties outside the FSS classification.  Grievant applied for that position with the appropriate expectation that she would be performing duties within the classification and not the duties she had been assigned in her previous position.


The nursing home, long-term care Medicaid eligibility determinations Grievant is still being required to perform were a predominate duty in her ESW position.  These duties clearly fall within the ESW Nature of Work which includes “determining eligibility for and managing a caseload for . . .  assistance programs. . . . evaluating and verifying personal, financial and social information, determining eligibility for services.” (Grievant Exhibit 1).  Additionally positions with these predominate duties are routinely posted and allocated as ESW positions by Respondent and the Division of Personnel. These are not duties which fall within the FSS classification. Nor is the CSM authorized to assign these duties to Grievant as a substantial part of her job under the guise that they are related duties as set out in the FSS Classification Specifications Nature of Work. The term “related” duties means related to the kind of duties set out in nature of work description for FSS, not duties which are generally related to all DHHR programs.  The nursing home income and asset eligibility duties required of Grievant are not related to the type of training and assistance for employment duties set out in the Nature of Work for an FSS position.

WEST VIRGINIA CODE § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified service. State agencies, such as the OIC, which utilize such positions, must adhere to that plan in making their employees' assignments. Toney v. W. Va. Dep't of Health & Human Res., Docket No. 93-HHR-460 (June 17, 1994). Guertin v. Tax Dep’t and Div. of Personnel, Docket No. 2009-1687-DOR (July 27, 2010).  Newhouse v. Insurance Commission and Div. of Personnel, Docket No.  2016-0104-CONS (July 26, 2016). Assigning Grievant duties that are outside her classification and which take up nearly half of her work day is not adherence to the Division of Personnel classification plan.  


Furthermore, West Virginia Code § 6C-2-3(i) specifically states:
Improper classification. -- A supervisor or administrator responsible for a willful act of bad faith toward an employee or who intentionally works an employee out of classification may be subject to disciplinary action, including demotion or discharge. (Emphasis added).


CSM Johnson knows or should know that the nursing home duties assigned to Grievant are duties which are out of her classification. Yet he has required Grievant to continuously perform these duties for more than eighteen months.  For a while he indicated he was just trying to get ESW employee properly trained to perform the duties before moving them from Grievant.  However, all ESWs are initially trained to perform these duties and numerous advance training opportunities have come and gone without any Braxton County ESWs taking the nursing home responsibilities.  Undoubtedly the ESWs in Braxton and Clay Counties, like those across the State have high caseloads.  But a number of alternatives for helping those workers with their caseloads were presented at the hearing which did not entail forcing Grievant to spend nearly half or more of her work day performing duties outside of her classification which is prohibited.

This is not to say that employees may not be required to occasionally perform duties outside of their classification in order to address a critical need. Agencies, including Respondent, may occasionally and intermittently assign employees work outside their normal classification to help in areas of need. See Broaddus et al. v. Dep’t of Health & Human Ser., Docket No. 89-DHS-606/607/608/609 (Aug, 31, 1990); Adkins v. Workforce W. Va. and Div. of Personnel, Docket No. 2009-1457-DOC (Oct. 13, 2009). This certainly does not give the agency a free rein to ignore the classification specifications established by the Division of Personnel and assign predominant duties to Grievant which are manifestly outside her classification.  As this Board has previously held in Hall v. Div. of Natural Res. and Div. of Personnel, Docket No. 00-DNR-053 (Apr. 28, 2000):
If an employer assigns “out of class” duties to an employee on a frequent or long-term basis, the employee may be entitled to deletion of the responsibilities and compensation for the period in which they performed out of their classification, if those duties were assigned to a higher paying classification. Beer v. Div. of Highways, Docket No. 95-DOH-161 (Feb. 27, 1996); Shremshock v. W. Va. Dept. of Trans., Docket No. 94-DOH-095 (Aug. 31, 1994). Reed v. WV Div. of Corrections, Docket No. 97-CORR-127 (May 22, 1998).


Grievant is by all accounts an exemplary employee. She exceeded expectations in performing her ESW duties. She wished to expand her horizons and applied for a different job within the agency with entailed different duties and different challenges. She was selected for that position. But instead of being allowed to apply her skills and work ethic to those new challenges she has, in essence been punished for more than eighteen months for doing her previous job so well.  


Grievant proved by a preponderance of the evidence that CSM Johnson has intentionally assigned substantial and predominate duties to her which are outside her classification. Accordingly the grievance is GRANTED.

Conclusions of Law

1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
2,
WEST VIRGINIA CODE § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified service. State agencies, such as the OIC, which utilize such positions, must adhere to that plan in making their employees' assignments. Toney v. W. Va. Dep't of Health & Human Res., Docket No. 93-HHR-460 (June 17, 1994). Guertin v. Tax Dep’t and Div. of Personnel, Docket No. 2009-1687-DOR (July 27, 2010).  Newhouse v. Insurance Commission and Div. of Personnel, Docket No.  2016-0104-CONS (July 26, 2016).


3.
 Improper classification. -- A supervisor or administrator responsible for a willful act of bad faith toward an employee or who intentionally works an employee out of classification may be subject to disciplinary action, including demotion or discharge. W. Va. Code § 6C-2-3(i).


4.
Agencies may occasionally and intermittently assign employees work outside their normal classification to help in areas of need. See Broaddus et al. v. Dep’t of Health & Human Ser., Docket No. 89-DHS-606/607/608/609 (Aug, 31, 1990); Adkins v. Workforce W. Va. and Div. of Personnel, Docket No. 2009-1457-DOC (Oct. 13, 2009).


5.
“If an employer assigns “out of class” duties to an employee on a frequent or long-term basis, the employee may be entitled to deletion of the responsibilities and compensation for the period in which they performed out of their classification, if those duties were assigned to a higher paying classification. Beer v. Div. of Highways, Docket No. 95-DOH-161 (Feb. 27, 1996); Shremshock v. W. Va. Dept. of Trans., Docket No. 94-DOH-095 (Aug. 31, 1994). Reed v. WV Div. of Corrections, Docket No. 97-CORR-127 (May 22, 1998).” Hall v. Div. of Natural Res. and Div. of Personnel, Docket No. 00-DNR-053 (Apr. 28, 2000).


6.
Grievant proved by a preponderance of the evidence that CSM Johnson has intentionally assigned substantial and predominate duties to her which are outside her classification.

Accordingly the grievance is GRANTED.


Respondent is ORDERED to remove all duties related to nursing home and long-term care eligibility from Grievant’s work assignments not later than ten days following receipt of this Order.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 22, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Level three testimony of Joseph T. Johnson, Community Service Manager for Braxton and Clay Counties. See also, Respondent’s Proposed Findings of Fact and Conclusions of Law.


� In the employee’s comment portion of her EPA-3, dated September 1, 2015m Grievant wrote, “I an eagerly anticipating when I can fully devote my time to being a Family Support Specialist and not having the majority or time consumed with duties of an Economic Service Nursing Home Medicaid worker.” 


� W. Va. Code § 6C-2-3(i) states that supervisors who participate in this type of conduct may be subject to discipline including demotion or discharge. It is a well settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee. Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ. Docket No. 95-41-479 (July 8, 1996). It is up to Respondent to determine if discipline is appropriate, given the statutory violation.





� This transitional period is intentionally short. Respondent had ample opportunities for a longer transition within the grievance process but chose not to avail itself of them.
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