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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DARREN PATRICK WISE,


Grievant,

v. 






DOCKET NO. 2015-1263-DOT

DIVISION OF HIGHWAYS,


Respondent.








ORDER DENYING DEFAULT JUDGMENT

Darren Patrick Wise, Grievant, filed a claim of default with the Grievance Board against his employer, the Division of Highways, on January 25, 2016, alleging a default had occurred when the representative for Respondent at the mediation session held on October 26, 2015, did not have complete authority to settle the grievance.


  The default provisions applicable to the grievance procedure are a product of a statute.  A grievant “prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1) (emphasis added).
  Respondent responded to the claim of default, Grievant filed a rebuttal to this response, and Respondent filed an additional response.


In order for a grievant to prevail on a claim of default, there must first be a required statutory “response” by the employer, and second, a statutory time limit for a required response with which the employer has failed to comply.  The statutory provision applicable to mediations states with regard to representation, “[p]arties may be represented and shall have the authority to resolve the dispute.”  There is no statutory time limit applicable to the attendance of a party at a mediation session, so the second requirement for a default claim has not been met.  As to the first requirement, the failure of an employer to send a person whom Grievant believes is the proper person to a mediation session is not a failure to make a required statutory response.  It is quite clear that this is not the type of situation where the statutory default provisions were intended to be applicable.


Accordingly, Grievant’s request for default judgment is DENIED.
Date:
February 9, 2016


______________________________________









BRENDA L. GOULD








    Administrative Law Judge

�  This statutory provision continues at paragraph (b)(2) that “[w]ithin ten days of the default, the grievant may file with the chief administrator a written notice of intent to proceed directly to the next level or to enforce the default.”  Grievant appealed this grievance to level three on November 6, 2015, and this grievance is scheduled for a level three hearing on February 24, 2016.  Grievant’s excuse for his failure to file the claim of default within the statutory timelines is that Respondent did not provide him with a copy of the grievance procedure, which he asserts Respondent is required to do.  The Grievance Board has long held that, ignorance of the law or of the right to invoke the grievance procedure does not toll the running of statutory timelines.  See  Pisino v. Div. of Corr., Docket No. 2009-0539-MAPS (Dec. 15, 2008); Reeves v. Wood County Bd. of Educ., Docket No. 91-54-337 (Dec. 30, 1991); See also Mills v. Wayne County Bd. of Educ., Docket No. 05-50-451 (May 12, 2006); Strader v. Monongalia County Bd. of Educ., Docket No. 05-30-114 (Aug. 19, 2005); Cyrus v. Dep’t of Health and Human Res., Docket No. 01-HHR-425 (Sept. 26, 2001).  Moreover, case law has likewise made it clear that “‘an employee is allowed to pursue a default claim only if he raises it as soon as he becomes aware of the default.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).’” Cincotta v. Div. of Nat’l Res., Docket No. 07-DNR-359DEF (Jan. 30, 2008).






