THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Tamyra Cundiff,



Grievant,

v.







Docket No. 2016-1549-CONS
Braxton County Board of Education,



Respondent.

DISMISSAL ORDER


Grievant, Tamyra Cundiff, is employed by Respondent, Braxton County Board of Education.  On October 16, 2015, Grievant filed a grievance against Respondent stating, “WV § 18A-5-1 [sic]; US § 18 Code 1708 [sic]; State Board Policy skill [sic] for Principals 5500.03, 4.1.2, 4.1.3, 4.1.5; WV § 6C-2-2 (d)(i)(l) [sic] Harassment, Discrimination, Hostile work environment.  Principal removing mail from mailbox, unfairly targeting grievant. Does not handle discipline referrals properly.”  For relief, Grievant requested “to be removed from Principal Drake’s supervision.  Grievant further requests all communication from Principal Drake be put in writing and any meetings or discussion needed will be handled by another administrator.”  The grievance was assigned docket number 2016-0607-BraED.  
On December 11, 2015, Grievant filed a second grievance against Respondent stating, “WV § 6C-2-2(o) [sic]  Retaliation/Reprisal for filing previous grievance.  State Board Policy skill [sic] for Principals 5500.03, 4.1.2, 4.1.3, 4.1.5; WV § 6C-2-2(d)(i)(l) [sic] Harassment, Discrimination, Hostile work environment.  Principal Drake continues to harass and intimidate grievant just by alternate means.”  For relief, Grievant sought the following:
Grievant requests to be removed from Principal Drake’s supervision.  Grievant further request[s] all communication from Principal Drake be put in writing and any meetings or discussion needed will be handled by another administrator or that meetings be recorded.  Grievant requests that Mr. Drake not be assigned as her administrator as a substitute administrator.  Grievant request[s] provisions of WV § 18A-4-7a [sic]  relating to assuming a new position during the current instructional term be waived and she be allowed to assume any new position she is awarded the day after board approval for that position.

The grievance was assigned docket number 2016-1004-BraED.  
On November 16, 2015, Grievant moved for default judgment in docket number 2016-0607-BraED.  By letter dated December 4, 2015, Grievant withdrew her request for default judgment, and by order dated December 8, 2015, the undersigned dismissed the grievance from the default docket and transferred it back to level one of the grievance process.  A level one hearing was held on both grievances on January 13, 2016, by agreement of the parties.  A single level one decision was rendered on both grievances on January 20, 2016, denying the grievances without consolidating the grievances.  Grievant appealed both grievances to level two on January 28, 2016.  By order entered April 18, 2016, the Grievance Board consolidated the two grievances into the above-styled action.  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on April 22, 2016.  
On July 15, 2016, Respondent filed a Motion to Dismiss asserting that the grievance must be dismissed for lack of standing and mootness.  On July 20, 2016, Grievant filed Grievant’s Response to Motion to Dismiss.   Grievant is represented by Ben Barkey, West Virginia Education Association.  Respondent is represented by counsel, Rebecca M. Tinder, Bowles Rice LLP.  
Synopsis


Grievant is employed by Respondent and was supervised by a principal who has now retired.  All but one of Grievant’s requests for relief were related to the working conditions she alleged the principal created.  As the principal is now retired from his position as principal and is not employed as a regular or substitute employee, all relief requested relating to the principal is now moot.  The remaining request for relief, requesting waiver of a certain provision if she were to receive a new position, is speculative.  Grievant’s contention that the alleged improper working conditions would recur if the principal was hired as a substitute administrator is also speculative.  A decision on a speculative claim would be advisory, and the Grievance Board does not issue advisory opinions.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent at Braxton County Middle School.

2. At the time the grievances were filed, Grievant was under the supervision of the School’s Principal, Denver Drake.

3. All but one of Grievant’s claims for relief relate to the working conditions she alleges were created by Principal Drake.

4. Principal Drake has now retired from employment with Respondent.

5. Principal Drake is not currently employed by Respondent in any regular or substitute position. 
Discussion

Respondent asserts the grievance must be dismissed for lack of standing and mootness.   "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  

Respondent asserts that the grievance primarily concerns Grievant’s relationship with Principal Drake, who is now retired from his position over Grievant and is not employed as a regular or substitute administrator in any other position.  Respondent asserts Grievant now lacks standing, that the grievance is moot, and that any decision on the merits would be an impermissible advisory opinion.  Grievant opposed the motion, agreeing that Principal Drake was retired and was no longer a regular or substitute administrator, but that she wants to be protected from possible future harassment or retaliation if Principal Drake is assigned as a substitute in the future.

It is clear the grievance must be dismissed.  The substance of the grievance and all but one of Grievant’s requests for relief are related to Grievant’s treatment by Principal Drake.  Principal Drake is now retired and is not employed as either a regular or substitute employee of Respondent.  The Grievance Board will not hear issues that are moot.  "Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues]." Bragg v. Dept. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).   Grievant is no longer under Principal Drake’s supervision, so to address the merits of Grievant’s allegations against Principal Drake would have no practical consequences and would be merely advisory.  This Grievance Board does not issue advisory opinions. Biggerstaff v. Mingo County Bd. of Educ., Docket No. 02-29-384D (Mar. 24, 2003); Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000); Dooley v. Dept. of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).  “Relief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the [Grievance Board]. Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993).  

Further, the Grievance Board will not decide matters that are “speculative or premature, or otherwise legally insufficient.” Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991); Dooley v. Dept. of Trans./Div. of Highways, Docket No. 94-DOH-255 (Nov. 30, 1994).  Grievant’s concerns of what might happen in the future if Principal Drake is hired as a substitute are clearly speculative.  Further, Grievant’s request that “she be allowed to assume any new position she is awarded the day after board approval for that position” is likewise speculative. To answer these speculative concerns would constitute only an advisory opinion, which is not proper as cited above.                
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  

2. "Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues]." Bragg v. Dept. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).   
3. This Grievance Board does not issue advisory opinions. Biggerstaff v. Mingo County Bd. of Educ., Docket No. 02-29-384D (Mar. 24, 2003); Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000); Dooley v. Dept. of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).  
4. “Relief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the [Grievance Board]. Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993).  
5. The Grievance Board will not decide matters that are “speculative or premature, or otherwise legally insufficient.” Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991); Dooley v. Dept. of Trans./Div. of Highways, Docket No. 94-DOH-255 (Nov. 30, 1994).  
6. Respondent proved the grievance must be dismissed as all the relief requested in the grievance is either moot or speculative.
Accordingly, the grievance is dismissed.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  July 27, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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