WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

STEVEN R. GREGORY II,



Grievant,

v.






Docket No. 2014-1189-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.

DISMISSAL ORDER


Grievant, Steven Gregory, II, filed a level three grievance against his employer, Respondent, Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, on March 11, 2014. The grievance stated “Suspension without good cause/misclassification.” The relief sought provided, “To be made whole in every way including back pay with interest and all benefits restored.” 

On August 15, 2014, Respondent by counsel, Michael E. Bevers, Assistant Attorney General, filed a Motion to Continue the level three hearing scheduled for August 26, 2014. In the motion, Respondent requested the Grievance Board hold this matter in abeyance in order to allow parties additional time to attempt settlement. By Order dated August 18, 2014, this request was granted and this grievance was placed in abeyance until September 15, 2014. 


The level three hearing was again scheduled for February 19, 2015, pursuant to the parties’ correspondence regarding the settlement not being agreed upon. On February 17, 2015, Respondent requested the hearing be continued due to inclement weather. This requested was granted on February 25, 2015. 

A level three hearing was scheduled for August 6, 2015, in Westover West Virginia. During the hearing, the parties requested that the undersigned continue the hearing so parties could explore a possible settlement after submitting a Position Description Form for Grievant to the Division of Personnel. This request was granted and this matter was again placed in abeyance until September 30, 2015. 

On January 13, 2016, Respondent filed a Motion to Dismiss providing that the Division of Personnel found that Grievant is correctly classified as a Social Worker III. Respondent also alleges that the issue of Grievant’s suspension has also been resolved. The Grievance Board sent an e-mail to Grievant’s representative, Gordon Simmons, UE Local 170, WV Public Workers Union, on February 1, 2016, requesting a response to the pending Motion to Dismiss. Grievant responded on March 10, 2016. The Motion is now mature for consideration. 

Synopsis


Grievant, Steven Gregory, II, is employed by Respondent, Department of Health and Human Resources, at William R. Sharpe, Jr. Hospital. Respondent moved to dismiss this grievance stating that there is no claim upon which relief can be granted.  Respondent proved by a preponderance of the evidence that this case should be dismissed.  Accordingly, this Grievance must be DISMISSED.     


The following Findings of Fact are made based on the documentation submitted by both parties.

Findings of Fact

1. 
Grievant, Steven R. Gregory, II, is employed by Respondent, Department of Health and Human Resources, at William R. Sharpe, Jr. Hospital (Hospital), as a Social Worker III.

 2. 
Respondent learned Grievant’s Social Work license had expired on March 6, 2014, and suspended Mr. Gregory pending the renewal of his Social Work license.  Mr. Gregory renewed his license, and he returned to work on April 1, 2014. 
3.
Grievant filed the underlying grievance on March 11, 2014.  The Statement of Grievance provided, “Suspension without good cause/misclassification,” and the Relief Sought stated, “To be made whole in every way including back pay with interest and all benefits restored.”
4.
After multiple continuances and abeyance periods pursuant to the parties’ requests, the Grievance Board held a level three hearing in Westover on August 6, 2015.  During the hearing, Grievant alleged that he is not working as a social worker, does not need a Social Work license, and should not have been suspended when his license expired.  
5. 
The undersigned explained to the Grievant that the Grievance Board lacked the authority to reallocate his position when the Division of Personnel had not determined whether he was correctly classified.  At that point, the hearing was continued to allow Grievant time to prepare and submit a Position Description Form for processing by the Department and consideration by the Division of Personnel.  
6.
The Division of Personnel reviewed Grievant’s job duties and found that they are contained within the classification specifications for Social Worker III. Grievant did not request a reconsideration of the Division of Personnel’s Position Review Determination.  
Discussion


Respondents assert that this grievance must be dismissed since no remedy is sought which can be granted.  When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence. See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996). See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).


The West Virginia Public Employees Grievance Board Procedural Rule states the following:

6.11. Failure to State a Claim -- A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

153 C.S.R. 1 § 6.11. 
The undersigned started a level three hearing on August 6, 2015.  Over the course of the hearing, Grievant alleged that he is not a social worker, does not need a Social Work license, and should not have been suspended when his license expired.  Grievant indicated that his representative told him he did not need to complete a Position Description Form for submission to the Division of Personnel.

The undersigned explained to Grievant that the Grievance Board would be precipitous to reallocate Grievant’s position when the Division of Personnel had never determined whether he was correctly classified.  The hearing was then adjourned to allow Grievant to prepare and submit a Position Description Form for processing by the Respondent and consideration by the Division of Personnel.
The Division of Personnel determined that Grievant’s position was correctly classified as a Social Worker III by Memorandum dated October 26, 2015.  Respondent filed its Motion to Dismiss because Grievant did not request a reconsideration of the Division of Personnel’s determination and did not file a grievance challenging the Division of Personnel’s determination.  The undersigned explained to Grievant that if he was dissatisfied with the Division of Personnel’s determination he could file a grievance challenging this determination.  The fifteen-day time frame for requesting reconsideration by the Division of Personnel expired on or about November 16, 2015.  Grievant never requested a reconsideration of the Division of Personnel’s Position Review Determination.  Grievant seeks a remedy that the undersigned lacks jurisdiction to grant.  It is undisputed that Grievant is time-barred from attempting to show that his position should have been reallocated by the Division of Personnel.
Conclusions of Law


1.
When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence. See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996). See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).


2.
The West Virginia Public Employees Grievance Board Procedural Rule states the following:

6.11. Failure to State a Claim -- A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

153 C.S.R. 1 § 6.11.


3.
The remedy which Grievant seeks in his grievance is unavailable through the West Virginia Public Employees Grievance Procedure.


Accordingly, the grievance is DISMISSED. 
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  April 19, 2016.










_________________________________







Ronald L. Reece







Administrative Law Judge 
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