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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CONNIE YODERS,



Grievant,

v. 






DOCKET NO. 2016-0129-HarED

HARRISON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed by Grievant, Connie Yoders, at level three of the grievance procedure, on August 13, 2015, contesting the termination of her employment by the Harrison County Board of Education.  The statement of grievance reads:

Respondent suspended and terminated Grievant for unsatisfactory performance, even though she improved upon the two areas specified in her plan of improvement.  Respondent also failed to take adequate account of Grievant’s health issues.  Grievant asserts that her termination was arbitrary and capricious and a violation of W. Va. Code 18A-2-8 and 18A-2-12a.

The relief sought by Grievant is, “reinstatement with compensation for all lost wages and benefits, pecuniary and nonpecuniary, with interest.  Grievant also seeks removal of all references to her suspension and termination from any record maintained by Respondent and its agents.”


A level three hearing was held before the undersigned Administrative Law Judge on November 2, 2015, in the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Susan L. Deniker, Esquire, Steptoe & Johnson, PLLC.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on December 7, 2015.



Synopsis

Grievant was terminated from her employment as a Cook for unsatisfactory performance after Respondent determined that she had not successfully completed a performance improvement plan.  Respondent did not demonstrate that Grievant failed to successfully complete the improvement plan, or that her performance was unsatisfactory.


The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant was employed by the Harrison County Board of Education (“HBOE”) as a full-time Cook II at Nutter Fort Primary School (“NFPS”).  She had previously been employed as a Custodian III by HBOE before being transferred to the Cook II position on November 10, 2014.


2.
By letter dated June 22, 2015, Grievant was notified that HBOE Superintendent Mark A. Manchin would be recommending to HBOE that Grievant’s employment be terminated for unsatisfactory performance.  The letter indicated that Superintendent Manchin would review information to be provided by July 31, 2015, by Grievant regarding her medical condition prior to making such recommendation.


3.
By letter dated July 27, 2015, provided to Superintendent Manchin, Jessica H. Robbins, PhD, and Maria T. Moran, PhD, detailed the results of the neuropsychological evaluation of Grievant.  This evaluation found that Grievant had impairment in “response inhibition, cognitive flexibility, working memory, verbal reasoning, and attention,” as well as “word-finding, visual construction, and memory.”  (Emphasis added.)  The letter noted that “memory was intact when information was structured, and she showed intact visual problem solving.”  It concluded from this that Grievant “will be expected to have difficulty with multitasking, sustained attention, abstract reasoning, and thinking flexibility.  Her memory improves with structure and cues.  She may be sensitive to distraction and become overwhelmed in a fast-paced environment.”  (Emphasis added.)


4.
By letter dated August 10, 2015, Grievant was notified that HBOE had terminated her employment, effective August 10, 2015, for unsatisfactory performance.


5.
On December 1, 2014, an observation report was completed by NFPS Principal Joann Gilbert, stating that Grievant had turned the steamer switch to the de-lime position, rather than “off,” and that food that had been placed in the steamer was discarded when another employee discovered the error.  Grievant acknowledged that she had unknowingly pushed the “off” button to the de-lime position when the timer went off, because no one had taught her that if this button is held in place too long it goes to the de-lime setting.  Grievant had not been trained on the use of this equipment prior to or on December 1, 2014.


6.
On December 5, 2014, an observation report was completed by Principal Gilbert stating that Grievant had reported off work on December 2, 2014, using the automated call-out system, and that when she was absent again on December 3, 2014, she improperly called the person who had substituted for her the previous day, rather than again using the  automated call-out system, resulting in the head cook at NFPS not being notified of the absence, and the absence was not in the automated system known as Smartfind.  The report stated that Grievant did not follow the proper procedure for reporting off work again on December 5, and the absence again was not recorded in Smartfind.


7.
Grievant had been provided with the written procedure for calling off work at NFPS on November 13, 2014.  The procedure states that the employee is to contact the head cook before 1:00 p.m. to extend the absence, and if it is after 1:00 p.m., the employee is to contact the substitute directly, and if the same substitute is available, the employee then must also contact the head cook; but if the same substitute is not available, the employee must use the automated call-out system.  No one had gone over this procedure with Grievant.


8.
Principal Gilbert completed an evaluation of Grievant’s performance dated December 8, 2014.  Principal Gilbert rated Grievant’s performance as unsatisfactory in 4 areas, and needing improvement in 16 areas.  The areas marked as unsatisfactory were  promptness and regularity in reporting to work; safety practices and procedures; work duties are performed accurately and with few recurrent errors; and skilled in use of equipment.  Grievant was rated as needing improvement in the areas observation of work hours; punctual and accurate with reports, inventories; attendance; complies with rules; follows county school policies and regulations; uses proper channels in referral of problem; follows directions; dependability; accepts responsibility; uses good judgment; carries out assignments in an ethical manner; quality of work; alertness; work judgments; and skilled in use of equipment.


9.
Grievant was placed on an improvement plan on January 9, 2015, to run from January 9 through March 31, 2015.  The improvement plan period was later extended to April 15, 2015.  The members of the improvement team were Grievant, Principal Gilbert, HBOE Assistant Superintendent Anthony Fratto, HBOE Assistant Superintendent Donna Hage, Sherri Talkington, Service Personnel Union Representative, and HBOE Child Nutrition Director Tiffany Curran.  The identified areas of deficiency were listed as “maintaining positive work habits” and “performing duties efficiently and productively.”  There were two specific areas listed as needing improvement, as follows: “following proper procedures for reporting absences,” and “skills in proper preparation of food and use.”  Although Grievant’s attendance was marked as unsatisfactory on the evaluation, the improvement plan did not address this issue.  The corrective actions to remediate deficiencies were listed as:

K-12 email access form will be provided by Network Admin. At NFP; Justin Keifer will do training; My Learning Plan training steps will be provided in writing from Dir. Curran; employee will check CE hours

Offer one sub so that employee can observe another seasoned, model cook at another location of Director Curran’s choice; entry of sub and date would be completed [by] Personnel; employee mutually agrees that it may be a shift change

Dir. Curran will come out and do unannounced spot checks; mentor assigned to employee to work with to ask questions on a daily basis; employee agrees to Debbie Jarrett for these mentoring roles

Employee was provided a protocol by administrator in November; employee was provided a second copy today; another offense in violation of reporting absences will be disciplinary including rec. for termination

The improvement plan did not in any way refer to or address Grievant’s attendance, observation of work hours, or reporting to work on time.  Grievant was assigned a mentor, Debbie Jarrett, as part of the improvement plan.  The record does not reflect whether Ms. Jarrett provided any assistance to Grievant during the improvement period.


10.
Grievant was to report to Bridgeport Elementary School for training on use of kitchen equipment at 6:30 a.m. on January 16, 2015.  The electricity was off that morning at Grievant’s mother’s house where Grievant was residing, and accordingly, Grievant’s alarm clock did not go off.  Grievant also had her cell phone alarm set, but it was set to wake her at a time that would allow her to report to work for her normal work shift, which began at 9:00 a.m., and she did not remember to set it for the earlier start time on that date.  Grievant overslept, and reported to Bridgeport Middle School for her training at 7:38 a.m.  Grievant was trying to get to work as quickly as she could, so she asked her mother to call to advise that Grievant had overslept and was on her way.  Grievant’s mother called the HBOE Personnel Office.  Neither Grievant nor her mother contacted the head cook at NFPS, the head cook at BMS, the Principal at BMS or Principal Gilbert to report that she was going to be late.  Grievant did, however, make sure she correctly reported the number of hours she worked that day.  Grievant completed the training on all the equipment, and was able to walk Ms. Curran through the proper operation of each piece of equipment after the training, although Grievant was not comfortable using the mixer or the vertical cutting machine, and advised Ms. Curran of this concern.  Ms. Curran spoke to the head cook at NFPS about how Grievant could gain additional experience on use of the mixer and vertical cutting machine.


11.
The proper procedure would have been for Grievant to have contacted the building principal.  The record is unclear as to whether Grievant was to contact the principal of Bridgeport Middle School or the principal of NFPS to report that she was going to be late.


12.
During and after the improvement period, there were no instances of Grievant not properly cooking food, or not using kitchen equipment properly.


13.
Grievant was not trained on the operation of any of the kitchen equipment prior to beginning her employment at NFPS.  The only training she received was on-the-job training.


14.
By letter dated March 12, 2015, Principal Gilbert advised Grievant that she had left her school identification badge in the kitchen on February 27 and March 10, 2015, and that she had left it in a car on March 2, 2015.  The letter advised Grievant that she was to wear her identification badge at all times while at work and to secure it when she was not at work, and that she could not borrow another employee’s badge.


15.
Grievant had let a substitute cook use her identification badge to take the garbage out, and she forgot to get it back from her.  When Grievant began working as a Cook she did not have an identification badge.  The other cooks working at the school let her use their identification badges when she took the garbage out so she could get back into the school.  Grievant was not told that she could not do the same for other employees who did not have an identification badge.  When Grievant realized her badge had been left at the school she called the head cook to notify her.  Grievant did leave her identification badge in her car on a day that her father drove her to work in his vehicle because she forgot to pick it up.


16.
Assistant Principal Hage reported to Superintendent Manchin on April 15, 2015, that it was a concern of the improvement team that Grievant “received a written reprimand from Principal Gilbert regarding three incidences of neglect for her security badge.”  The document provided to Grievant by Principal Gilbert advising her of the identification badge requirements does not indicate that it was a written reprimand, nor was any other evidence placed into the record that this was a written reprimand.


17.
After Grievant was made aware that she was not allowed to let another employee use her identification badge, she did not do so again, nor did she leave her badge at work or in her car when she came to work.


18.
HBOE approved Grievant’s request for intermittent family medical leave beginning March 24, 2015, through the end of the 2014-2015 school year, because of Grievant’s migraine headaches.  Grievant’s doctor provided a letter to Grievant dated March 25, 2015, which she submitted to Respondent, stating that Grievant “was diagnosed with a brain lesion in 2007 after prolonged headaches,” and that the recent MRI showed the lesion had increased in size.  The letter stated that Grievant was to return on March 30, 2015, to address surgical intervention and that Grievant was reporting increased headaches and mild balance issues with dizziness during episodes.  Grievant’s doctor noted that FMLA paperwork could not be completed by her because “leave is currently not warranted and there are undetermined variables.”  Grievant was absent from work 38 days from August 14, 2014, through May 28, 2015, due to illness, mostly associated with her tumor.  She was absent  14 full days and 2 half days during the improvement period, from January 9 through April 15, 2015.  Grievant ran out of leave time January 27, 2015, and the remaining days she was off work were “dock days,” or leave without pay.


19.
On March 25, 2015, Ms. Curran observed Grievant serving food in the After School program.  The memorandum prepared by Ms. Curran stated that Grievant did not arrange the food in the most efficient manner, and that she had prepared two grilled cheese sandwiches for two vegetarian children, and Ms. Curran told her they do “not accommodate for preferences.”  Grievant advised Ms. Curran that she was told to prepare the grilled cheese sandwiches for these students by Warren Weaver, the other Cook at NFPS, and Sharon Morgan, the Head Cook.  Ms. Curran questioned Mr. Weaver and Ms. Morgan, and they told her that they had been preparing vegetarian meals for the two students.  Later Grievant pointed out a student to her as one of the vegetarian students while the student was going through the serving line.  The memorandum states that Ms. Curran told Grievant that they “never point out any of the children that are eating special foods and we discussed confidentiality and identification.”  The memorandum concludes that “[o]utside of the issue with the one child, I didn’t notice any major issues with Connie.”
  The record does not reflect that Grievant had in the past had issues with confidentiality/child identification, or that she had any such issues after this incident.


20.
The record does not reflect that Ms. Curran conducted any other spot checks of Grievant’s work.


21.
On March 27, 2015, Principal Gilbert completed an observation report
 which stated that the fruit cart had been left in the main hallway on March 26 and 27, 2015, when it is supposed to be returned to the kitchen daily for replenishing and to prevent groups that use the building in the evening to take the fruit.  It also noted that Grievant did not have a hair net on during a Health Department inspection on March 27, 2015, and that the inspector gave Grievant a verbal warning.


22.
On March 26 and 27, 2015, it was the joint responsibility of Grievant and Mr. Weaver to make sure the food cart was not left in the hallway.
  No observation report was completed for Mr. Weaver, nor was he subject to any discipline for his failure to make sure the fruit cart was taken to the kitchen. 


23.
On March 27, 2015, staff pictures were being taken.  Grievant was returning to her work area after getting her picture taken, and was on her way to the restroom where she was going to put on her hair net, when the Health Department inspector told her she needed a hairnet to be in the kitchen area.  Grievant was taking a cart with empty food trays on it back to the kitchen at the time.  Grievant was aware of the requirement that a hairnet be worn at all times.  The record does not reflect that any further action was taken by the inspector, that NFPS received any negative marks because of this, or that the inspector considered this to be a serious matter.


24.
On April 2, 2015, Principal Gilbert completed an observation report which stated that Grievant was 10 minutes late reporting to work of April 1, 2015, and that she left the building on that date at 1:45 p.m., without notifying the administrator and without signing out.  The record does not reflect whether Grievant used the proper procedure to report that she would be late.


25.
Grievant left the building on April 1, 2015, during her lunch break to go pick up her paycheck.  She did not sign-out nor did she notify the principal that she was leaving the building.  She returned to work after picking up her paycheck.  Respondent did not have a sign-out sheet in the back area of NFPS where Grievant exited the building.


26.
HBOE’s employee handbook states that “[a]ny employee who leaves the work site during his/her work time must obtain permission of the building administrator, sign-out (indicating time leaving the work site and reason for leaving), and sign-in again upon return to the work site.”


27.
On April 13, 2015, Principal Gilbert made some notes to herself which she did not share or address with Grievant.  Principal Gilbert noted that on April 8, 2015, she had observed Grievant taking the fruit cart back to the kitchen at 3:30 p.m., rather than the scheduled time of 1:30 p.m.  She noted that she had been told that Grievant had removed a tray of pepperoni rolls from the oven with her bare hands, even though Ms. Morgan and Mr. Weaver had told her to use mitts, and that someone had told Principal Gilbert that on that same day there was a confrontation over Grievant not replenishing the fruit cart with her partner.  Principal Gilbert’s notes next reflect that Ms. Morgan had told her that when she arrived at work on Monday morning the steamer was on.  Principal Gilbert testified it was the responsibility of the cook on duty to turn the steamer off at the end of the shift.  The record does not reflect whether Mr. Weaver was also working on the preceding Friday, or whether anyone was using the kitchen over the week-end.  Finally, Principal Gilbert noted, “[c]ooks report tables not wiped off, garbage not taken out, ‘I have to go behind her and tell her what to do.’” Principal Gilbert testified that “cooks” had reported to her that Grievant was not pulling her weight, and that she had complaints about Grievant from “some of the cooks.”  No HBOE cook was called as a witness to support these accusations.


28.
Grievant did not at any time remove a hot tray of pepperoni rolls from the oven with her bare hands.


29.
Justin Kifer, Technology Curriculum Specialist for HBOE, reported to Assistant Superintendent Donna Hage on April 15, 2015, that he had completed the “My Learning Plan and Email retraining” with Grievant, and she “should now know how to register for CE sessions and check her accumulated hours.  She also has her email and password.”  Mr. Kifer testified that Grievant was able to successfully use the My Learning Plan and the email system during the training.  Grievant followed the proper procedure for calling off work after this training.


30.
The technology training had been set for January 29, 2015, but Grievant was not physically able to report to work that day.  The record does not reflect that Grievant failed to use the proper procedure to report off work, or that she was not ill.  Grievant did not contact Mr. Kifer to advise him that she would not be at work, nor does the record reflect that Respondent’s policies required her to contact Mr. Kifer, or that any HBOE personnel advised Grievant that it was her responsibility to contact Mr. Kifer.
  Ms. Hage reported to Superintendent Manchin that it was a concern of the improvement team that Grievant “was absent for the training session pre-arranged by Justin Keifer.”


31.
The improvement plan ended on April 15, 2015.


32.
On April 22, 2015, Grievant called the NFPS office and the Head Cook at NFPS and told them she would be late.  An unidentified person taking the telephone call told Principal Gilbert that Grievant was going to pick up a prescription.  Grievant arrived at work at 9:30 a.m. and reported to the office, explaining that she had to get a shot.  Principal Gilbert asked her to provide a doctor’s excuse because there was a difference in picking up a prescription and getting a shot.  Grievant provided a doctor’s excuse for the half hour she was late.  Grievant followed the proper procedure for reporting she would be late.


33.
An observation report dated May 13, 2015, completed by Principal Gilbert stated that Grievant had come to work in flip flops, which was inappropriate footwear, and that the head cook instructed Grievant to change her shoes.  Cooks employed by HBOE are required to wear closed-toed, rubber sole shoes.  The observation report also states that Grievant “was burned while removing a cookie tray from oven.  This was not reported nor did she fill out an accident report on 5/12/15. . . . Ms. Yoders was directed to complete an accident report.”


34.
On May 13, 2015, Grievant came to work with one flip flop on because she had hurt her toe.  Grievant was aware that another cook had worn a flip flop when she hurt her foot, and asked the head cook if she could wear the flip flop that day.  The head cook told Grievant it would be better to wear closed-toed shoes, so Grievant asked Principal Gilbert if she could wear the flip flop.  When Principal Gilbert told her no, Grievant removed the flip flop and put on a closed-toed shoe, which she had brought to work with her.


35.
Grievant did burn herself at work in April or May 2015, and she did not complete an accident report.  She asked Assistant Principal Susan Ferrell for some burn cream, and was told where this could be found.  Assistant Principal Ferrell told Grievant she needed to complete an accident report.  Grievant did not believe the burn was serious, she did not recall being told to complete an accident report, and she did not complete an accident report.  Grievant did not seek medical attention for the burn, nor did she miss any work because of the burn.


36.
The NFPS policy on accident reports states, “Complete an ‘ Accident Report Form’ for any observable accident” to an employee and the form is to be turned into the office.  The policy does not define what is considered to be an observable accident, and does not indicate that a non-severe oven burn constitutes a reportable accident.


37.
Principal Gilbert stated that Grievant should have been aware of the requirement that she complete an accident report because she sent all staff a memo on this on April 1, 2015.  Principal Gilbert’s “Morning Memo” sent to all NFPS staff on April 1, 2015, states, “if any student or teacher is injured please notify the administrator immediately in addition to completing the accident report.”  (Emphasis added.)  Grievant was not a student or teacher, nor does this memo state what is considered to be an injury.


38.
After the end of the improvement period, an observation report dated May 21, 2015, completed by Principal Gilbert noted that Grievant put out spoons for lunch instead of forks, and that the items on the menu for lunch were salisbury steak and salad, which would be difficult to eat with a spoon.  The observation report notes as a weakness that Grievant “needs frequent reminders of job responsibilities.”  Principal Gilbert had no personal knowledge of this incident, rather, it was reported to her by an unidentified person.  Grievant testified that she was working a different shift on this day and was not aware that she needed to put out the silverware for lunch.  She put spoons out because it was her experience that spoons were almost always put out for the students to use.


39.
Principal Gilbert completed an evaluation of Grievant’s performance dated May 26, 2015.  She rated Grievant’s performance as effective in 18 areas, needs improvement in 19 areas, and unsatisfactory in 2 areas.  The 2 areas rated as unsatisfactory were promptness and regularity in reporting to work and safety practices and procedures.  Principal Gilbert did not explain the reason she rated these areas as unsatisfactory.  Grievant was rated as needing improvement in the areas observation of work hours; attendance; complies with rules; follows county school policies and regulations; uses proper channels in referral of problem; follows directions; dependability; accepts responsibility; operation and care of equipment; practices good security; uses good judgment; quality of work; quantity of work; work coordination; alertness; work judgments; displays accuracy in his/her work; knowledge of work; and skilled in use of equipment.  Principal Gilbert did not explain how she arrived at a rating of needs improvement in any of these areas.


40.
After Grievant’s employment was terminated she underwent surgery to remove the brain tumor or lesion which had been causing her migraine headaches and memory issues.  Grievant was released to return to work on light duty around October 19, 2015.


41.
Grievant was suspended for 10 days without pay in January 2014, for coming to work late and leaving early, and not properly reporting an absence, when she was employed as a Custodian at Robert C. Byrd High School.


42.
Grievant was suspended for 30 days without pay in April 2014, for failure to report to work at the proper time for her shift and failure to work a full shift as a Custodian at Liberty High School.


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”  In the instant case, Respondent dismissed Grievant for unsatisfactory performance.


West Virginia Code Section 18A-2-8(b) provides that “[a] charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve[§ 18A-2-12] of this article.”

[A] board must follow the § 5300(6)(a) procedures if the circumstances forming the basis for suspension or discharge are "correctable." The factor triggering the application of the evaluation procedure and correction period is "correctable" conduct. What is "correctable" conduct does not lend itself to an exact definition but must, in view of the nature of the conduct examined in Trimboli [v. Board of Education of County of Wayne, 163 W.Va. 1, 254 S.E.2d 561 (1979)], and in Rogers [v. Board of Education, 125 W.Va. 579, 25 S.E.2d 537 (1943)], be understood to mean an offense or conduct which affects professional competency.

Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739; 274 S.E.2d 435 (1980).


The provisions of Policy 5300 referred to by the Court have since been codified in 
West Virginia Code § 18A-2-12a, which provides as follows:


(6) All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article.  All school personnel are entitled to opportunities to improve their job performance prior to termination or transfer of their services.  Decisions concerning the promotion, demotion, transfer, or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. . . .


Dismissal of an employee under W. VA. CODE § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.”  Syl. Pt. 3, in part, Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002); Syl. Pt. 7, in part, Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 675 S.E.2d 907 (2009).  Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).

A review of past improvement plans and disciplinary action “can establish an employee was on notice of his inappropriate behavior, and that a continuing pattern of behavior is present which has proven not correctable.” Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).  Byers v. Wood County Bd. of Educ., Docket No. 2013-2075-WooED (Oct. 31, 2013). To rule otherwise, “would result in an endless cycle of employee improvement, relapse into old work habits, and the need for additional evaluations and plans of improvement.” Dalton v. Monongalia County Bd. of Educ., Docket No. 2010-1607-MonED (Nov. 23, 2010), Affirmed, Kanawha County Cir. Ct., Civil Action No. 11-AA-2 (May 12, 2011).


 “This Grievance Board will not intrude on the evaluations and Improvement Plans of employees unless there is evidence to demonstrate ‘such an arbitrary abuse on the part of a school official to show the primary purpose of the polic[ies] has been confounded.’  Kinder v. Berkeley County Bd. of Educ., Docket No. 02-87-199 (June 16, 1988).  See Higgins v. Randolph Bd. of Educ., 168 W. Va. 448, 286 S.E.2d 682 (1981); Thomas v. Greenbrier Bd. of Educ., Docket No. 13-87-313-4 (Feb. 22, 1988); Brown v. Wood County Bd. of Educ., Docket No. 54-86-262-1 (May 5, 1987), aff'd Kanawha County Cir. Ct., Civil Action No. 87-AA-43 (May 18, 1989), aff'd, in part, 184 W. Va. 205, 400 S.E.2d 213 (1990).”  Beckley v. Lincoln County Bd. of Educ., Docket No. 99-22-168 (Aug. 31, 1999). An evaluation is properly conducted if it is performed in an "open and honest" manner, and is fair, and professional.  W. Va. Code § 18A-2-12.
  See Brown, supra.; Wilt v. Flanigan, 170 W. Va. 385, 294 S.E.2d 189 (1982).  The mere fact that a Grievant disagrees with his unfavorable evaluation does not indicate that it was unfairly performed, nor is it evidence of some type of inappropriate motive or conduct on the part of the evaluator.  Romeo v. Harrison County Bd. of Educ., Docket No. 17-88-013 (Sept. 30, 1988).


Grievant argued she had successfully completed the improvement plan because she was competent in the operation of all the equipment in the kitchen, and she had learned how to properly report off work, and had done so.  She argued that the other deficiencies noted by Respondent during the improvement period were “small blemishes in Grievant’s performance [which] are but to be expected from an inexperienced cook who is, moreover, dealing with a serious health issue.”  Respondent argued that the improvement plan was not limited to these two areas, but included all duties encompassed within the very broad categories of maintaining positive work habits and performing duties efficiently and effectively.  Respondent also apparently believed that Grievant’s performance had to be perfect, and that the cumulative impact of incidents was sufficient to justify the claim of unsatisfactory performance, regardless of whether any of the incidents was of significance.


The improvement plan is far more limited than Respondent suggests, listing two areas needing improvement: following proper procedures for reporting absences and skills in proper preparation of food and use.  It is clear that it was in these two areas that Grievant was to improve, and while she was still not perfect, there is no requirement for  perfection.  It is quite clear that Grievant’s performance did improve and it is likewise clear that Principal Gilbert did not fairly evaluate Grievant’s performance.


Two areas where Principal Gilbert found fault with Grievant’s performance clearly were not related to the areas identified in the improvement plan as needing improvement.  The first is Ms. Curran’s report that Grievant had pointed out a student to her in front of others.  This error in judgement has nothing to do with reporting absences or preparation of food or its use.  Further, there is no indication that Grievant had ever had an issue with student confidentiality prior to this, and after Ms. Curran advised Grievant that they did not point out students, there is no indication that this occurred again.


The second issue was the identification badge.  Grievant let another cook use her badge because other cooks had let her use theirs, apparently with no repercussions.  Grievant thought this was acceptable behavior.  Then she left her badge at school because she forgot to get it back from the person she let use it, who likewise forgot to return it to Grievant, and Grievant left the badge in her car one day.  Grievant’s forgetfulness is not surprising given the evaluation of Grievant’s illness as causing her to have memory issues, more so than the rest of us.  But again, this has nothing to do with reporting absences or preparation of food or its use, and once this problem was brought to Grievant’s attention, there was no evidence of recurrence.  While Principal Gilbert could certainly make note of this issue on an evaluation, she should also make note that Grievant had not repeated the behavior, and it cannot be used as evidence that Grievant did not successfully complete the improvement plan.


As to the evaluation Grievant received on May 26, 2015, overall it was not an honest evaluation of Grievant’s performance.  First, the evaluation concluded that Grievant needed improvement in the areas of “skilled in use of equipment” and “operation and care of equipment.”  Principal Gilbert did not explain how she arrived at this rating, and there is no evidence in the record that Grievant was not skilled in the use of equipment after the training that was part of the improvement plan, or that there was any issue with operation and care of equipment after the training.  To the contrary, Ms. Curran testified that after her training, Grievant was able to walk her through the functioning of every piece of equipment, but was not comfortable using two pieces of equipment.  To remedy this, Ms. Curran asked the head cook to find ways for Grievant to get additional training on this particular equipment.  The record does not reflect the outcome of this request, nor does it reflect that Grievant had difficulty after the training with utilizing any equipment or preparing food. 


Principal Gilbert did allege that Grievant had left the steamer on all week-end once.  This was one of several allegations in Principal Gilbert’s April 13, 2015 notes, and except for her own observation that the fruit cart was moved to the kitchen two hours late, all these allegations were all based on hearsay.  The Grievance Board has applied the following factors in assessing hearsay  testimony:  1) the availability of persons with first hand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.
  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997);  Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-8-115 (June 8, 1990).


Respondent gave no explanation for its failure to call any of the cooks who had reported Grievant’s alleged transgressions to Principal Gilbert as a witness.  No written statements were taken from any of these cooks, several of the allegations do not even identify who made the allegation, and none of the allegations in these notes were brought to Grievant’s attention through an observation report.  The undersigned has no way to evaluate the reliability of this hearsay evidence, except that, as Grievant pointed out, had she pulled a tray of pepperoni rolls out of the oven with her bare hands as was alleged, she would have had severe burns.  Grievant was not aware of having pulled a hot tray out of the oven without mitts, or incurring severe burns.  Grievant’s point certainly casts doubt on Respondent’s many allegations against her and its motives.  This hearsay evidence will be given no weight.  Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012).  Further, as to the allegation that the steamer had been left on all week-end, there is also no evidence that Grievant was the only cook responsible for making sure the steamer was turned off, if it was in fact not turned off on Friday afternoon, nor is the evidence sufficient to demonstrate that it was left on by any of the Friday afternoon cooks.  There are many possible reasons the steamer was found on Monday morning, including the possibility that someone turned it on after Grievant left on Friday afternoon, either by accident or with malicious intent.


Grievant’s performance on the May 2015 evaluation was also rated as unsatisfactory in “promptness and regularity in reporting to work” and as needing improvement in the areas of attendance, dependability, and observation of work hours.  While Principal Gilbert certainly may have disapproved of Grievant taking so much time off work, the fact is that Grievant had a serious illness, and her intermittent medical leave of absence was approved.  There is no evidence in the record that Grievant took time off work when she was not ill.  It is patently unfair for HBOE to approve an intermittent medical leave of  absence for a legitimate reason and then mark her attendance as needing improvement.  Further, there is no evidence in the record that overall Grievant was not prompt in reporting to work, or that she did not observe her work hours.  The record reflects that Grievant was late for work three times after January 9, 2015, for a total of one hour and thirty-eight minutes, once when she overslept when the electricity was off and was not working her normal shift, once after the end of the improvement period when she had to get a shot for which she obtained a doctor’s excuse, and the third time she was ten minutes late.  Further, these particular areas clearly were not addressed in the improvement plan, even though Principal Gilbert had marked Grievant’s attendance, dependability, and observation of work hours as needing improvement, and her promptness and regularity in reporting to work as unsatisfactory in the December evaluation.  Principal Gilbert’s ratings in these areas are unreasonable.


Further, there is no evidence in the record to support the ratings on the May 2015 performance evaluation of needs improvement in the areas of uses proper channels in referral of problem; accepts responsibility; quantity of work; work coordination; or alertness.  Overall, the record clearly does not support the evaluation ratings of needs improvement in at least 10 of the 19 areas.  Whether the ratings in the remaining 9 areas are reasonable is questionable.


Then there is the flip-flop incident, which occurred after the improvement period ended.  Principal Gilbert alleged that Grievant had violated safety procedures by coming to work with inappropriate footwear.   Grievant testified that she had come to work wearing the flip flop, but asked the head cook if she could do so, and then also asked Principal Gilbert.  Principal Gilbert acknowledged that Grievant had come to ask her if she could wear the flip flop because she had hurt her toe, but somehow found fault with Grievant coming to ask for an exception to the rule because Grievant “should have known she could not wear flip flops.”  The undersigned finds it difficult to understand, and frankly unreasonable, for an employer to find fault with an employee for asking for a simple exception to the rule because of an injury.  Grievant had brought her shoe to work and when the answer was no, she did not argue, she simply put the shoe on and went on with her day.  Grievant did not violate any safety procedures in this instance, nor did she do anything wrong.


Principal Gilbert also pointed out that on April 22, 2015, after the improvement period ended, Grievant had called in to say she would be late.  Grievant followed the proper procedure for reporting to work late, but that was not sufficient for Principal Gilbert.  It was reported to Principal Gilbert by some unidentified person that Grievant had said she had to pick up a prescription.  Principal Gilbert found fault with Grievant in this instance because when Grievant reported to Principal Gilbert that she was at work, she told Principal Gilbert she had gotten a shot.  Whether Grievant told the unidentified person she was going to the pharmacy or that person misunderstood her is unknown; but regardless, Respondent placed no evidence into the record that Grievant did anything wrong in this instance.  Nonetheless, because of this “discrepancy,” Principal Gilbert told Grievant she needed a doctor’s excuse for her half hour of lateness, and Grievant complied with this request later that same day.  The undersigned finds Respondent’s reliance on this incident as evidence of Grievant’s unsatisfactory performance to be without foundation and unreasonable.  It is also evidence that Principal Gilbert was holding Grievant to an unreasonable standard and jumping on any opportunity to find fault with Grievant rather than making an effort to assist her in improving her performance.


Likewise, Respondent pointed to the scheduled technology training set up for Grievant in January 2015, making it clear that Grievant was well aware of the training date, but when she was unable to come to work that day, Grievant failed to let Mr. Kifer know she would not be there for the training.  What Respondent failed to demonstrate, however, was that it was Grievant’s responsibility to notify Mr. Kifer.  Grievant testified she was ill, and she did not recall that the training was supposed to occur that day.  Even had she remembered, however, while it would have been common courtesy to ask someone to notify Mr. Kifer, Grievant was under no obligation to do so.  One wonders what standard this cook with a serious medical condition that was causing her to have memory issues was being held to.


Respondent did demonstrate that Grievant was indeed over one hour late for her equipment training, and she did not call the building principal to report she would be late.  However, while the normal protocol would be for Grievant to call the principal at her own school, Grievant was not working at her own school that day, and she was trying to get to work as quickly as possible, so her mother called the Personnel Office.  The testimony placed into the record did not make clear whether it was the principal at NFPS or Bridgeport Middle School who was to be called, so how was Grievant to know?  So, yes, Grievant was late for work through no fault of her own, and no, she did not follow the procedure in place, but the procedure was not clear because Grievant was not working at her own school that day.  Grievant did, however, make sure she correctly reported the number of hours she worked that day.  The undersigned finds that no reasonable person would use this incident as a basis for concluding that Grievant’s performance was unsatisfactory.


Respondent demonstrated that Grievant burned herself and did not complete an accident report after Assistant Principal Ferrell told her to do so.  It is unclear whether this occurred during the improvement period.  Further, Grievant did not recall that she had been instructed to complete an accident report, and did not think the burn was significant, which she told Assistant Principal Ferrell.  It is not clear from the written procedure that the burn was a reportable accident.  It was incumbent on Assistant Principal Ferrell to make sure her instructions to Grievant were clear and were a directive.  There is no allegation that Grievant was intentionally insubordinate, rather it appears that Grievant did not understand she was required to complete an accident report, and was being directed to do so.


Responded demonstrated that Grievant did not follow what Respondent believes is the correct procedure when she failed to sign out when she left work briefly during her lunch break on one occasion to pick up her paycheck, and that she should have known the correct procedure.  Grievant’s excuse was that there was no sign-out sheet in the back of the building, and they are allowed to leave the building during lunch.  Certainly, Grievant is required to follow the procedures in place, even if they require her to go out of her way to find the sign-out sheet.  However, the failure to sign out during her lunch break for a short period of time had no impact on Grievant’s pay or work product, although it is certainly important for record-keeping purposes and should there be an emergency, and, it is unclear from the written procedure whether this is required.  The procedure states that the employee must sign out if she leaves the work site “during his/her work time.”  The procedure does not define what is considered “work time.”  Grievant was on her lunch break.  Moreover, this incident has nothing to do with reporting an absence, and therefore has nothing to do with whether Grievant successfully completed the improvement plan.  For purposes of an evaluation, it is a single instance of minor importance.


Finally, Respondent demonstrated that Grievant was a participant in leaving the fruit cart out on two consecutive days, that she took it back to the kitchen two hours late one day after it became her sole responsibility to return the cart to the kitchen, and that she moved a cart with empty food trays on it before she put her hairnet on.  All of these are performance issues related to proper food preparation and usage.  Grievant certainly continued to make mistakes, but this does not mean her performance did not improve and was unsatisfactory.  Overall, Respondent failed to meet its burden of proof.


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


3.
West Virginia Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”


4.
When grounds for a school employee’s dismissal include charges relating to incompetency or conduct which is deemed correctable, the county board must establish that it complied with provisions of West Virginia Department of Education Policy 5310 (codified in West Virginia Code § 18A-2-12a), requiring it to inform the employee of his deficiencies and afford him a reasonable period to improve.  Mason County Bd. of Educ. v. State Supt. of Schools, 165 W. Va. 732, 739, 274 S.E.2d 435, 439 (1980); See also Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).


5.
 “This Grievance Board will not intrude on the evaluations and Improvement Plans of employees unless there is evidence to demonstrate ‘such an arbitrary abuse on the part of a school official to show the primary purpose of the polic[ies] has been confounded.’  Kinder v. Berkeley County Bd. of Educ., Docket No. 02-87-199 (June 16, 1988).  See Higgins v. Randolph Bd. of Educ., 168 W. Va. 448, 286 S.E.2d 682 (1981); Thomas v. Greenbrier Bd. of Educ., Docket No. 13-87-313-4 (Feb. 22, 1988); Brown v. Wood County Bd. of Educ., Docket No. 54-86-262-1 (May 5, 1987), aff'd Kanawha County Cir. Ct., Civil Action No. 87-AA-43 (May 18, 1989), aff'd, in part, 184 W. Va. 205, 400 S.E.2d 213 (1990).”  Beckley v. Lincoln County Bd. of Educ., Docket No. 99-22-168 (Aug. 31, 1999). An evaluation is properly conducted if it is performed in an "open and honest" manner, and is fair, and professional.  W. Va. Code § 18A-2-12.
  See Brown, supra.; Wilt v. Flanigan, 170 W. Va. 385, 294 S.E.2d 189 (1982).


6.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


7.
Respondent failed to demonstrate that Grievant’s performance was unsatisfactory, or that she was not successful in completion of the improvement plan.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to her position as a Cook II, and to pay her backpay, plus interest, from August 10, 2015, to the date of her reinstatement, excluding the days she would have been off work from her surgery in September 2015, until she was released to return to work on light duty for which she did not have leave time available, and to restore to her any benefits to which she would have entitled had her employment not been terminated.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









        BRENDA L. GOULD 








   
   Administrative Law Judge

Date:
January 15, 2016
�  Respondent nonetheless made a point of Grievant serving the grilled cheese sandwiches “which were not on the menu” as she had been instructed to do, and also noted as a separate finding of fact in its written proposals that Grievant had “set up the serving line in an inefficient manner leading to confusion during service of the food, despite receiving a recommendation from a substitute cook as to how to set up a more efficient serving line.”  The undersigned declines to address these two items further given Ms. Curran’s written conclusion on her observation.


�  Respondent repeatedly pointed out that Grievant did not challenge any of the observation reports when they were presented to her.  While Grievant had the right to do so, there was no requirement that she do so or forever remain silent, and her failure to challenge them as she was being corrected by Principal Gilbert is of no relevance.  While Respondent seems to think this lack of response indicates Grievant’s agreement with the observation reports, the undersigned finds that it more likely than not demonstrates Grievant’s reluctance to challenge authority, for whatever reason.


�  Respondent placed into the record a document that listed Grievant’s duties, which states as one of her duties, “take fruit in at 1:30.”  This document is not dated.  Grievant testified that her duties were changed after March 27, 2015, and this document was not in effect until after March 27, 2015.


�  Respondent placed into evidence several documents and testimony to prove that Grievant was aware of the training scheduled for January 29, 2015, and that Mr. Kifer had traveled to NFPS to provide training to Grievant, apparently in an effort to show that Grievant had some obligation to contact Mr. Kifer to advise him she would not be at work for the training.  The undersigned fails to see the relevance of this line of inquiry, other than to demonstrate that Respondent found fault with Grievant for incidents that were not her responsibility.


�W. Va. Code § 18A-2-12(3) states that one of the purposes of an evaluation is to "serve as a basis for the improvement of the performance of the personnel in their assigned duties." 


�  The United States Merit System Protection Board Handbook (“MSPB Handbook”) set out these as factors to examine when assessing hearsay.  See Borninkhof v. Department of Justice, 5 MSBP 150 (1981).


�  Respondent’s proposed finding of fact number 54 reads, “Ms. Gilbert testified that there were additional incidents of unsatisfactory performance by Ms. Yoders which she noted, but did not put in a formal counseling document because she did not want to ‘nit-pick’ Ms. Yoders.”  Principal Gilbert did not elaborate on these alleged incidents, and accordingly, this testimony cannot be evaluated and will be given no weight.


�W. Va. Code § 18A-2-12(3) states that one of the purposes of an evaluation is to "serve as a basis for the improvement of the performance of the personnel in their assigned duties." 






