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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LEROY COMPTON,



Grievant,

v.






Docket No. 2015-0689-DOT

DIVISION OF HIGHWAYS,



Respondent.


DECISION


Grievant, Leroy Compton, filed this action against his employer, Division of Highways, on December 18, 2014, alleging that less qualified crew leaders are being given raises while Grievant is not.  Grievant seeks to be made whole including pay increase with back pay and interest.  This grievance was denied following a Level One conference by decision dated April 14, 2015.  A Level Two mediation session was conducted on August 14, 2015.  Grievant perfected his appeal to Level Three on August 24, 2015.  A Level Three evidentiary hearing was conducted before the undersigned on August 2, 2016, at the Grievance Board’s Westover office.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Keith A. Cox, Legal Division.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on October 19, 2016.


Synopsis


Grievant contends that from October 1, 2012 until October 31, 2015, that he was being paid less than other employees in the same position although those employees were 
less qualified and lacked the seniority of Grievant.  Under applicable law, the fact that employees are employed in the same classification as Grievant, at a higher salary and performing similar duties, does not violate protections related to equal pay for equal work.  As long as the agency is paying all of the employees who are in the same classification within the range set out in the appropriate pay grade, it does not have to place all of the employees at the same pay to meet the agency’s pay equity obligations.  In addition, Grievant was unable to demonstrate that he was paid 20% less than any other crew supervisor under the provisions of the Pay Plan Implementation Policy.  Accordingly, this grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is a Transportation Worker 3 Crew Chief for the West Virginia Division of Highways.  Grievant has been employed with the Division of Highways for the last twenty-four years and had been a supervisor/Crew Chief since October of 2012.


2.
Grievant contends that from October 1, 2012, until October 31, 2015, that he was being paid less than other employees in the same position although those other employees were less qualified and lacked the seniority of Grievant.  He did acknowledge that all or close to all Crew Chiefs have made the same amount since October 31, 2015, due to the tier program implementation.  


3.
Grievant contends that he is aware of at least three employees that have less seniority than Grievant and make more money.  Grievant stated that when he was inmate crew supervisor that he was making $16.99 an hour and that the other inmate crew supervisor made $17.10 an hour.  Grievant also indicated that Crew Supervisor, John Bragg, made $18.42 an hour, that he had less experience than Grievant, and he had never been a Transportation Worker 3 previous to becoming a Crew Supervisor.  Grievant referenced Crew Supervisor, Everett Sine, and indicated that Mr. Sine made $18.87 an hour.


4.
Grievant spoke with the Administrative Services Manager for District 4, Anthony Paletta, who checked salary records and informed Grievant of applicable policy and why Grievant did not qualify for an internal equity adjustment.


5.
Mr. Paletta explained to Grievant that the numbers did not show a 20% difference between Grievant and any current employees in the same job classification.  Therefore, Mr. Paletta could not recommend a discretionary pay raise for Grievant.


6.
Mr. Paletta did acknowledge that salaries did vary previous to October 31, 2015, among the Crew Supervisors.  Mr. Paletta indicated that the salary difference was often due to the route that individuals had taken prior to becoming a Crew Supervisor.  Mr. Paletta explained that someone who went from a Transportation Worker 3 to become a Crew Supervisor would have made more than someone coming from a Transportation Worker 2 to become a Crew Supervisor.  Grievant was a Transportation Worker 2 before becoming a Crew Supervisor.  Mr. Paletta acknowledged that the Transportation Worker 2 versus Transportation Worker 3 scenario may not explain all the discrepancies in pay and that each discrepancy could have individual reasoning.


7.
Mr. Paletta indicated that the only back pay that has been awarded concerning pay discrepancies was for a few employees that were not placed in the tier payment system when they should have been.  Grievant did not allege that he was similarly situated to that group of employees.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


This has been a common issue before the Grievance Board and the controlling case law is clearly established.  The principle of “equal pay for equal work” is embraced by W. Va. Code § 29-6-10. See AFSCME v. Civil Serv. Comm'n., 181 W. Va. 8, 380 S.E.2d 43 (1989). In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994) the West Virginia Supreme Court of Appeals noted that W. Va. Code § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4.  Pay differences may be "based on market forces, education, experience, recommendations, qualifications, meritorious service, length of service, availability of funds, or other special identifiable criteria that are reasonable and that advance the interest of the employer." Largent, supra at 246.  It is not discriminatory for employees in the same classification to be paid different salaries as long as they are paid within the appropriate pay grade. See Thewes and Thompson v. Dep’t of Health & Human Res./Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003); Myers v. Div. of Highways, Docket No. 2008-1380-DOT (Mar. 12, 2009); Buckland v. Div. of Natural Res., Docket No. 2008-0095-DOC (Oct. 6, 2008): Boothe, et al. v. W. Va. Dep’t of Transp./Div. of Highways. Docket No. 2009-0800-CONS (Feb. 17, 2011). 


Accordingly, the fact that employees are employed in the same classification as the Grievant, at a higher salary and performing similar duties, does not violate protections related to equal pay for equal work.  As long as the agency is paying all of the employees who are in the same classification within the range set out in the appropriate pay grade, it does not have to place all of those employees at the same specific pay step or have the employees doing exactly the same duties to the meet the agency’s pay equity obligations.


There remains the issue of the “Internal Equity” provision of the Division of Personnel Pay Plan Implementation Policy which states:

3. Internal Equity. In situations in which one or more employees are paid at least 20% less than other employees in an agency-defined organizational unit and the same job class who have comparable training and experience, duties and responsibilities, performance level, and years of State/classified service, the appointing authority may recommend an in-range salary adjustment of up to 10% of current salary to each employee in the organizational unit whose salary is at least 20% less than other employees in the unit. Internal equity increases shall be limited to once every five years for the same job class in the same organizational unit.


State employers may grant salary increases of up to 10% to employees who are paid at least 20% less than similarly situated employees, pursuant to the Pay Plan Implementation Policy; however, the granting of such increases is purely within the discretion of the employing agency.  Grievant was unable to demonstrate that he was paid 20% less than any other crew supervisor, and he would therefore not be entitled to this discretionary pay raise.


Grievant failed to establish that his past salary was in violation of any applicable and controlling statute, rule or regulation.  The past disparity of pay within his classification was unfair to Grievant, but it was not caused by any policy violations or prohibited practices by the Respondent.  Grievant has to be compensated within his pay grade assigned to his classification and he does not meet the requirement for a discretionary adjustment.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994) the West Virginia Supreme Court of Appeals noted that W. Va. Code § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4.


3.
Division of Personnel Pay Plan Implementation Policy related to internal pay equity and additional duties does not create a mandatory, enforceable duty to provide pay raises. See Morgan v. Department of Health Human Resources, Docket No. 07-HHR-131 (June 5, 2008); Laxton v. W. Va. Dep’t of Health & Human Res., and Div. of Personnel, Docket No. 2009-0686-DHHR (Apr. 14, 2011).


4.
Grievant failed to prove by a preponderance of the evidence that he was entitled to a mandatory pay increase in that his salary was within the pay range of the pay grade assigned to his job classification.


5.
Grievant failed to demonstrate that Respondent violated any rule, regulation, policy or statute in the circumstances presented.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
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Ronald L. Reece







  
Administrative Law Judge

