THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
MONIQUE WITTEN MAHONE,


Grievant,

v.






Docket No. 2016-0957-DHHR
DEPARTMENT OF HEALTH AND HUMAN

RESOURCES/BUREAU FOR PUBLIC HEALTH,



Respondent.

DECISION
Grievant, Monique Witten Mahone, filed an expedited level three grievance dated December 2, 2015, against her employer, Respondent, Department of Health and Human Resources, Bureau for Public Health (“DHHR”), stating as follows: “[d]ismissal without good cause.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest & benefit restored.”         
The level three hearing was conducted on March 21, 2016, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Steven R. Compton, Esquire, Senior Assistant Attorney General.  This matter became mature for decision on May 25, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant was employed by Respondent as the Coordinator of the J1 Visa Waiver Program for approximately ten years.  Grievant received a $500 Visa gift card from a representative of a consulting firm that had business dealings with Grievant’s program.  Grievant accepted the gift card and used the same to purchase personal items for herself.  Respondent learned of Grievant’s acceptance and use of the gift card.  Respondent charged Grievant with violations of DHHR policy and the West Virginia Ethics Commission’s Legislative Rule regarding the acceptance of gifts, and dismissed Grievant from employment.  Grievant alleges that she was dismissed without good cause.  Respondent denies Grievant’s claims.  Respondent proved its claims by a preponderance of the evidence.  Grievant failed to prove that mitigation of her discipline was warranted.  Therefore, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Monique Mahone, was employed by Respondent as a Health & Human Resources Specialist and served as Coordinator of the J1 Visa Waiver Program within the Division of Rural Health and Recruitment.  This program is a collaborative effort between the federal and state governments that places foreign medical doctors into areas of West Virginia where there is a shortage of doctors.  Grievant had been employed by Respondent for approximately ten years. 

2.
Bruce Adkins is the Interim Director of Office of Community Health Systems and Health Promotion which oversees the J1 Visa Waiver Program.  Mr. Adkins has been in this position since on or about September 1, 2015.  Melissa Wheeler is Division Director at the Office of Community Health and was Grievant’s direct supervisor.  Ann Williams is the Deputy Commissioner for Health Improvement at the Bureau for Public Health.  Ms. Wheeler reports to Mr. Adkins.

3.
Grievant’s job was to assist foreign doctors meet the qualifications required for placement in underserved areas of the state, and to process the initial paperwork for that purpose.  Grievant did not make the decision as to whether the paperwork was approved for the waiver program.  That was the decision of the DHHR Cabinet Secretary.  Further, the medical facilities had the final approval of the doctors placed with them.  In her position, Grievant worked with recruiting firms, or organizations, that were seeking placements for foreign doctors.

4.
Peachtree Inpatient Consulting, or Peachtree Consulting, is a recruitment firm, or organization, operating out of Bristol, Tennessee, that works with the J1 Visa Waiver Program to find placements for foreign doctors.  Peachtree was one of many recruiting firms that worked with the J1 Visa Waiver Program.  


5.
On or about September 2, 2015, Grievant received a telephone call from Chris Taylor of Peachtree Consulting while she was at work.  Grievant had been crying when he called.  Grievant was familiar with Mr. Taylor and had worked with him through the J1 Visa Waiver Program for approximately eight years.  Mr. Taylor asked Grievant what was wrong, and she told him about the financial difficulties she was experiencing.  

6.
On or about September 4, 2015, Grievant received a greeting card from Chris Taylor at her work address wishing her a “Happy Labor Day,” in which was enclosed a $500 Visa gift card.  Grievant’s supervisor, Ms. Wheeler, was off work that day.  Grievant told Denise Young, a secretary in Primary Care, and Nell Phillips, a supervisor in Primary Care, who both worked in Grievant’s building, about her receipt of the gift card.
  Thereafter, Grievant used the $500 gift card for her personal use.

7.
Ms. Wheeler returned to work on or about September 9, 2015, at which time she was informed by an employee of a rumor that Grievant had received a gift card.  Ms. Wheeler asked Grievant about the receipt of the gift card the next day.  Initially, Grievant told her about the receipt of a $50 Outback Steakhouse gift card.  Ms. Wheeler clarified that she was not talking about that particular gift card.  Thereafter, Grievant admitted that she had received the $500 gift card from Peachtree.  Grievant also informed Ms. Wheeler that she had already spent the gift card.  On or about September 11, 2015, Ms. Wheeler reported Grievant’s receipt and use of the gift card to Mr. Adkins.  On that date, Ms. Wheeler and Grievant met with Mr. Adkins about Grievant’s receipt and use of the $500 gift card.     

8.
On or about September 15, 2015, DHHR’s Office of the Inspector General (OIG) received a complaint alleging that Grievant had accepted a $400 gift card from an outside agency with which she worked as part of her job.  Thereafter, OIG commenced an investigation into the allegations.  It does not appear from the evidence presented that Mr. Adkins and Ms. Wheeler were made aware of the OIG investigation at this time.  It is unclear, though, from the evidence when they were informed of it.  OIG’s “Confidential Memorandum” dated October 23, 2015, notes that Ms. Wheeler was interviewed for their investigation on September 28, 2015.  Also, the memorandum states that Grievant told the investigators that Ms. Wheeler and Mr. Adkins knew that she was being interviewed.
  
9.
Investigator Robert Lane and OIG Deputy Director Timothy Tomer interviewed Grievant on September 17, 2015.  During this interview, Grievant admitted receiving a $500, not $400, gift card from Chris Taylor of Peachtree Consulting, and using the same for her personal needs.  Grievant also admitted to receiving other gifts in the past from Peachtree and other outside entities and sharing the same with her co-workers, such as flowers, candy, and a $200 restaurant gift card received seven years ago, which was used to pay for lunch for the entire office staff.
  This $200 gift card was also from Peachtree Consulting.  Grievant admitted to receiving a jacket from a hospital, but that such was valued at $25.00 or less, along with a $50 Outback Steakhouse gift card.
  Grievant later explained to management that she returned this $50 gift card to the hospital.
  
10.
Grievant was aware that public employees are permitted to accept a nominal gift or gifts not exceeding $25.00 in value from an interested party.  
11.
On September 30, 2015, Grievant’s mother wrote a $500 check to her to purchase a replacement gift card to be sent back to Peachtree.  On October 7, 2015, Grievant purchased a $500 Visa gift card from a drug store, and sent the same to Chris Taylor at Peachtree Consulting.  
12.
OIG finished its investigation, and sent a “confidential memorandum” to Dr. Gupta, Commissioner of the Bureau for Public Health, dated October 23, 2015.  The memorandum states that the allegations made concerning Grievant’s receipt of gifts and the $500 gift card were substantiated.

13.
Respondent conducted a predetermination meeting with Grievant on November 23, 2015.  In attendance at this meeting were Grievant, Ann Williams, Deputy Commissioner, Justin Cherry, Director of Personnel for the Bureau for Public Health, and Mr. Adkins.  Upon information and belief, an audio recording of this meeting was created with the knowledge of all participants.  However, due to an error, this recording was lost when it was recorded over.  Respondent has offered a transcript of the recording prepared in-house by a clerical employee before the recording was lost.
  

14.
The transcript from the predetermination meeting does not appear to have been prepared verbatim from the audio recording.  It contains phrases such as “Bruce said,” “Anne said,” and “[i]t sounded like Monique handed something to Bruce,” along with enumerated items and subheadings.  The transcript appears to be more of a memo with direct quotations, than a transcript.  The clerical employee who prepared this document is not a professional court reporter, or transcriptionist.  Further, Anne Williams testified that she did not know if the transcript was verbatim.
    
15.
At the predetermination meeting, Grievant was asked about the $500 Visa gift card from Peachtree, as well as the receipt of other gifts over the years, such as the flowers, candy, a jacket, coffee, a $50 Outback gift card, and a $200 restaurant gift certificate from seven years ago.
  It is noted that Grievant informed those at the meeting that the coffee had been sent to her by a hospital, and that she had returned it to the hospital the same month it was received.
16.
Following the predetermination meeting, Mr. Adkins, Ms. Williams, and Mr. Cherry discussed disciplining Grievant.  Mr. Adkins and Ms. Williams were most concerned with Grievant’s acceptance and use of the $500 Visa gift card from Mr. Taylor.  They viewed this as violating the West Virginia Ethics Act, creating the appearance of impropriety, and corrupting the process.  Mr. Adkins, Ms. Williams, and Mr. Cherry agreed to recommend Grievant’s dismissal instead of progressive discipline.  

17.
By letter dated November 30, 2015, Grievant was dismissed from her position for accepting “inappropriate gifts from program stakeholders that were determined to be inappropriate actions and violation[s] of the following policies:  1. DHHR Policy 2108—Employee Conduct; 2. Administrative Rules of the West Virginia Ethics Commission 158-7-4 Nominal Gifts; and, 3. West Virginia Ethics Act of Gift Guidelines.”  No specific gifts are mentioned in the letter.  This letter was signed by Anne Williams.  However, it is unclear from the evidence who made the final decision on Grievant’s discipline.  Ms. Williams testified that she was involved in making the decision to terminate Grievant’s employment, but did not specify who else was involved.  Mr. Adkins testified that he did not make the decision, but recommended dismissal following the predetermination.  

18.
There have been no allegations that Grievant did anything improper in the performance of her job duties other than the acceptance of the gift.  Further, Respondent has not alleged that Grievant favored Peachtree in her placements.   

19.
No one has alleged that Grievant requested any of the gifts discussed herein.  

20.
During her interview with the OIG investigator, Grievant explained that she viewed the $500 gift card from Chris Taylor as a gift from a friend.  Grievant also testified to this at the level three hearing.  However, Grievant also confirmed that the $500 gift card was sent to her at her place of work, that she had never met Mr. Taylor in person, and that she had never socialized with Mr. Taylor, or interacted with him, outside of work.  Grievant further confirmed that all of her communications with Mr. Taylor were during work hours using her work phone or work email.  

21.
Within three days after Respondent terminated Grievant’s employment, Peachtree Consulting offered her a position and she accepted the same.  In her new position at Peachtree, Grievant earns $4,000.00 more per year than she had earned in her position with Respondent.  Also, in her new position at Peachtree, Grievant has contact with the Respondent’s J1 Visa Waiver Program.             
Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent argues that it properly terminated Grievant’s employment for her acceptance and personal use of a $500 gift card from Peachtree Consulting in violation of policy and the West Virginia Ethics Act gift guidelines.  Grievant denies Respondent’s claims, and argues that Respondent lacked good cause for terminating her employment.  Grievant also appears to assert that the discipline she received was excessive, and should be mitigated.   
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  

In its November 30, 2015, dismissal letter, Respondent charged Grievant with willfully violating DHHR Policy Memorandum 2108, the Administrative Rules of the West Virginia Ethics Commission 158-7-4 Nominal Gifts, and the West Virginia Ethics Act Gift Guidelines.  In its proposed Findings of Fact and Conclusions of Law, Respondent does not mention the West Virginia Ethics Act Gift Guidelines, even though the same were introduced as evidence at the level three hearing.  DHHR Policy Memorandum 2108, Section VIII. “Policies and Procedures,” states, in pertinent part, “[e]mployees should not solicit or accept any monetary gain for their services to residents/patients/clients, other than their salary and benefits paid by the Department.”
  The West Virginia Ethics Commission Legislative Rule, “Solicitation and Receipt of Gifts and Charitable Contributions by Public Employees and Officials,” Title 158, Series 7, Section 4.1 states as follows:

For the purposes of the Ethics Act, W. Va. Code § 6B-2-5(c)(2)(C), a nominal gift is a gift with a monetary value of twenty-five dollars ($25.00) or less.  Some examples of nominal gifts include a T-shirt, hat, key chain, pen, pencil or any memento caliber.  A public official or employee may accept from an interested party a nominal gift or gifts not exceeding twenty-five ($25.00); Provided, That, the total dollar value of any nominal gift or gifts accepted from any one source may not exceed twenty-five ($25.00) in one calendar year.  

W.Va. Code St. R. § 158-7-4.1 (2008).  While other gifts were mentioned at the level three hearing, and no specific gift was mentioned in Grievant’s dismissal letter, the evidence presented established that Respondent dismissed Grievant from employment primarily because of her acceptance and personal use of the $500 Visa gift card from Chris Taylor of Peachtree Consulting.  Grievant does not dispute receiving the gift card or using it to buy things for herself.  Further, Grievant has admitted that she was aware of the $25.00 nominal gift rule, and that she did not report this gift card to her supervisor until her supervisor asked about it.
  However, Grievant argued that she told Nell Phillips
 about the gift card, but that Grievant viewed the gift as being from a friend, not from an interested party associated with her work with the J1 Visa Waiver Program.  

Grievant’s acceptance of the $500 Visa gift card from Mr. Taylor violates the West Virginia Ethics Commission’s Legislative rule regarding nominal gifts, and runs afoul of that portion of DHHR Policy Memorandum 2108 recited above.  This was certainly no nominal gift.  It is noted that no one has alleged that Grievant solicited the gift card from Mr. Taylor.  Grievant’s acceptance and immediate use of the gift card for personal items, admittedly, runs contrary to what her supervisor had trained her to do, and to what she had done in the past when gifts were received.  Grievant made no attempt to “share” the gift with others in her office, or to ask for guidance on what to do with the card as she had done with the $200 restaurant gift card received seven years ago.  
Grievant’s argument that the $500 Visa gift card was a gift from a friend appears to be aimed at an exception to the nominal gift rule.  According to West Virginia Code § 6B-2-5 and the “West Virginia Ethics Act Gift Guidelines,” purely private and personal gifts and gifts from relatives may be accepted.  The “West Virginia Ethics Act Gift Guidelines” was presented as an exhibit at the level three hearing by Respondent, and appears to be some kind of informational flier produced by the West Virginia Ethics Commission addressing issues regarding the acceptance of gifts, summarizing the rules, statutory provisions, and the Commission’s interpretation of the same.
  It does not appear to be a rule or policy in and of itself.  It is undisputed that Grievant and Mr. Taylor had no personal relationship outside of work.  Grievant and Mr. Taylor did not socialize outside of work, and they only communicated through Grievant’s work mail, email, and telephone.  Grievant and Mr. Taylor had never met in person at the time of the events at issue in this matter.  Mr. Taylor sent Grievant the $500 gift card at her work address only after a telephone conversation they had during work hours while Grievant was in her office.  While Grievant may have considered the gift card a gift from a friend, the evidence establishes that it was not.  Grievant’s acceptance of the $500 Visa gift card was not misconduct of a trivial nature.  While no one has alleged that Grievant inappropriately favored Peachtree in the J1 Visa Waiver Program, Grievant’s actions violated established rules and policy, and created the appearance of impropriety.  As such, there was good cause for Grievant’s dismissal.
Grievant argues that her dismissal was excessive.  Grievant is a long term employee with a good evaluation and performance record.  There was no evidence presented to suggest that Grievant had ever received any coaching or discipline during her employment before the events leading to this grievance.  No one has disputed that Grievant was a good employee who had done very well working as the Coordinator of the J1 Visa Waiver Program.  Grievant also notes that while she could not return the $500 gift card to Mr. Taylor as she had already used it, she “replaced” it by purchasing another $500 gift card and sending the same to him.  The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001). 
Given the undisputed facts, the undersigned cannot find that Respondent abused its discretion in dismissing Grievant for accepting the $500 gift card from Mr. Taylor and using it to purchase personal items for herself.  Grievant’s actions clearly violated the stated rule and policy.  Respondent has substantial discretion in determining the penalty in such situations, and the undersigned cannot substitute her judgment for that of Respondent.  Certainly, Respondent could have chosen a lesser discipline; however, it was not required to do so, and given the serious nature of Grievant’s misconduct, the undersigned cannot find that the dismissal was excessive.  Therefore, mitigation of the discipline is not warranted.     
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).

3.
DHHR Policy Memorandum 2108, Section VIII. “Policies and Procedures,” states, in pertinent part, “[e]mployees should not solicit or accept any monetary gain for their services to residents/patients/clients, other than their salary and benefits paid by the Department.”
  The West Virginia Ethics Commission Legislative Rule, “Solicitation and Receipt of Gifts and Charitable Contributions by Public Employees and Officials,” Title 158, Series 7, Section 4.1 states as follows:

For the purposes of the Ethics Act, W. Va. Code § 6B-2-5(c)(2)(C), a nominal gift is a gift with a monetary value of twenty-five dollars ($25.00) or less.  Some examples of nominal gifts include a T-shirt, hat, key chain, pen, pencil or any memento caliber.  A public official or employee may accept from an interested party a nominal gift or gifts not exceeding twenty-five ($25.00); Provided, That, the total dollar value of any nominal gift or gifts accepted from any one source may not exceed twenty-five ($25.00) in one calendar year.  

W.Va. Code St. R. § 158-7-4.1 (2008).
4.
Respondent proved by a preponderance of the evidence that Grievant’s acceptance  and personal use of a $500 gift card from a representative of consulting firm with which she worked violated DHHR policy and the West Virginia Ethics Commission Legislative Rule, and that such constituted good cause to terminate Grievant’s employment.  
5.
“Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  

6.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).

7.
Grievant failed to prove by a preponderance of the evidence that mitigation of her dismissal was warranted. 


  SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 22, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
�See, Respondent’s Exhibit 6, OIG “Confidential Memorandum”; testimony of Monique Mahone; Respondent’s Exhibit 7, Predetermination “transcript.”  It is noted that in Respondent’s proposed Finding of Fact 20, Respondent states that Grievant did not mention telling Nell Phillips about her receipt of the $500 gift card prior to the level three hearing, and that Ms. Phillips was not called as a witness at level three.  It is true that Ms. Phillips was not called as a witness at level three.  However, it is clear from Respondent’s Exhibits 6 and 7 that Grievant had stated that she told Ms. Phillips about her receipt of the $500 gift card during both her interview with the OIG Investigator and her predetermination meeting. 


� See, Respondent’s Exhibit 6, OIG “Confidential Memorandum.”


� The use of the $200 gift card for lunch for the entire office appears to have been approved by Grievant’s supervisor, Melissa Wheeler, and Nancy Bazzle, Director.  Apparently, the logic for making this decision was that if divided out by the number of employees in the office, each “gift” would be $25.00 or less.  Any remaining money on the gift card was left for the server as a tip.  See, Respondent’s Exhibit 6; Respondent’s Exhibit 7; testimony of Monique Mahone.


� See, Respondent’s Exhibit 6; Testimony of Grievant; Testimony of Robert Lane.


� See, Respondent’s Exhibit 7, Predetermination Transcript.


� See, Respondent’s Exhibit 6, Memorandum.


� See, Respondent’s Exhibit 7, transcript; testimony of Anne Williams; testimony of Bruce Adkins.


� See, Respondent’s Exhibit 7; testimony of Anne Williams. 


� See, Respondent’s Exhibit 7; testimony of Bruce Adkins; testimony of Monique Mahone. 


� This is the very last sentence of Section VIII.


� Grievant asserts that she could not tell Ms. Wheeler that day because Ms. Wheeler was off work.  Ms. Wheeler returned within a few days of Grievant’s receipt and use of the card, but Grievant did not inform Ms. Wheeler of the same until Ms. Wheeler asked her about it specifically.  Grievant first told Ms. Wheeler about the $50 Outback gift card when asked about the receipt of gift cards recently.  Ms. Wheeler had to ask Grievant about the one she received from Peachtree.  It does not appear that Grievant had any intention to tell Ms. Wheeler until she had to.  


� Ms. Phillips is not in Grievant’s chain of command; however, she may be a member of management in another unit.  Ms. Phillips was not called as a witness at the level three hearing, and it is unknown whether Ms. Phillips was interviewed during the investigation, or whether she acted in any way in response to Grievant telling her about the gift card.  


� See, Respondent’s Exhibit 4. West Virginia Ethics Act Gift Guidelines, Revised 12/2005.


As a side note, the West Virginia Ethics Act Gift Guidelines states that “[g]ift certificates for meals are not acceptable.”  Therefore, management approving the use of the $200 restaurant gift card to pay for lunch for the staff members seven years prior may have been improper. 


� This is the very last sentence of Section VIII.
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