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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOHN SHORT, et al.,



Grievants,

v. 






DOCKET NO. 2014-0760-CONS

ALCOHOL BEVERAGE CONTROL ADMINISTRATION

and DIVISION OF PERSONNEL,  



Respondents.


DECISION

Grievants, John Short, Jason Nestor, and John Mattern, each filed a grievance against their employer, the Alcohol Beverage Control Administration, on October 21, 2013, November 1, 2013, and November 13, 2013, respectively, alleging they were misclassified as classified-exempt Inspector II’s, and that they should be in the classified service, as “the assignment to an exempt position is improper.”  As relief, Grievants sought to have their positions reallocated to the classification of Enforcement Agent II, in the classified service, retroactive to the date each was hired, a pay increase, and back pay.


Each grievance was dismissed at level one by Orders dated December 5, 2013, based on a finding that Respondent had no ability to grant the relief requested. Each Grievant appealed to level two on December 9, 2013, where the grievances were consolidated.  A mediation session was held at level two on September 11, 2014, and Grievants appealed to level three on September 16, 2014.  After several continuances, a level three hearing was held before the undersigned Administrative Law Judge on April 12, 2016, at the Grievance Board’s Westover, West Virginia Office.  Grievants were represented by Vincent Trivelli, Esquire, the Alcohol Beverage Control Administration was represented by Casandra L. Means, Assistant Attorney General, and the Division of Personnel was represented by Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law, on June 6, 2016.


Synopsis

Grievants, who are classified-exempt employees, contend they have been discriminated against by their employer, because they have been performing the same job duties as other employees in the classified service who are in a different classification and are paid more than Grievants.  Grievants are not similarly situated to classified employees, and did not demonstrate that, as classified-exempt employees, they were entitled to a pay increase had they been placed in the same classification as the classified employees to whom they compared themselves. 

The following Findings of Fact are made based upon the record developed at level three.


Findings of Fact

1.
Grievants are now employed as classified employees by the Alcohol Beverage Control Administration (“ABCA”) as Enforcement Agent II's.  At the time this grievance was filed, Grievants were employed by ABCA in classified-exempt positions as Inspector II's.  Grievants were hired by ABCA as classified-exempt employees.


2.
Vacancies in the classified service at the ABCA must be approved for posting at various levels, including by the Division of Personnel, and the vacancy must be posted.  Applications are screened through the Division of Personnel to determine whether the applicant meets the minimum qualifications, and the Division of Personnel provides ABCA with a Register ranking the applicants.  An interview panel at ABCA then interviews several applicants who are ranked at the top of the Register, rates the applicants, and recommends the applicant who has obtained the highest ranking during the interview process.  None of the Grievants went through this process when they were initially hired.  They did go through this process before they were placed in classified Enforcement Agent II positions.


3.
Grievant Short was hired by ABCA on December 16, 1998, as a classified-exempt tobacco inspector, Inspector II, at a starting salary of $1,666.67 per month.  When he began his employment, he worked only in the area of tobacco inspections.  At some point, he began inspecting establishments which sold alcohol.  Grievant Short’s salary has been increased over the years.


4.
Grievant Short’s application for employment submitted in 1998 indicates that he was self-employed as an insurance agent at the time, and it does not list any experience or training in investigations.  The application states that Grievant Short did not have a college degree.  The application lists as references James Teets, “Asst to Gov,” and State Senator “Sara Menear [sic].”  Under the application question, “Rate of pay expected,” Grievant Short listed “as discussed.”


5.
Grievant Short applied for a vacant, posted Enforcement Agent II position with ABCA, was interviewed for that position, and was selected for the position effective March 1, 2015, at an annual salary of $30,504.00.  This represented an increase in pay.


6.
Grievant Mattern was hired by ABCA effective October 16, 2007, as a classified-exempt appointment in an Inspector II position, at a salary of $2,076.00 per month.  He was employed as a temporary employee in an Inspector II position from May 16, 2007, until October 16, 2007.  Grievant Mattern’s salary has been increased over the years.


7.
Grievant Mattern did not see a job posting in 2007, but submitted his application to ABCA on the recommendation of an acquaintance.  Grievant Mattern’s application for employment in 2007 indicates that he had a Bachelor’s Degree in Journalism, with a minor in English, and that he had no experience  in investigations.  His listed work experience was as a bartender/bar manager, delivery driver, head basketball coach, tobacco salesman, and owner/operator of a business which sold trophies, plaques, and ribbons.


8.
Grievant Mattern applied for a vacant, posted Enforcement Agent II position with ABCA, was interviewed for that position, and was selected for the position effective March 1, 2015, at an annual salary of $30,504.00.  This represented an increase in pay.


9.
When Grievant Mattern applied for a vacant, posted Enforcement Agent II position in 2014, the Register of applicants prepared by personnel employed by the Division of Personnel did not rank him in the top ten applicants for the position.


10.
Grievant Nestor was hired by ABCA effective March 4, 2002, as a classified-exempt Inspector II, at a salary of $1,887.00 per month.  He was notified of this appointment by letter dated March 6, 2002.  Grievant Nestor’s salary has been increased over the years.


11.
Grievant Nestor’s application for employment in 2002 indicates that he had a Bachelor’s Degree in “CJ/psych.”  It also indicates that he was employed at the time of his application as a security officer.


12.
Grievant Nestor applied for a vacant, posted Enforcement Agent II position with ABCA, was interviewed for that position, and was selected for the position effective December 16, 2013, at an annual salary of $30,492.00.  The letter advising Grievant Nestor of his selection for the position indicates that the new salary reflects a 15% increase in pay.


13.
The Division of Personnel has established classification specifications applicable to position in the classified service.  These classification specifications set forth the minimum qualifications for positions, and the Division of Personnel reviews applications for these positions to determine whether the applicants meet the minimum qualifications. The minimum qualifications for the Enforcement Agent II classification are: “Training: Graduation from a standard four year high school or the equivalent.  Experience: Two years of full-time or equivalent part-time paid experience in conducting investigations/enforcement.  Substitution: Bachelor’s degree from a regionally accredited four-year college or university may be substituted for one year of the required experience.”


14.
Nick Dragisich became Grievant Short’s supervisor in 2002, and supervised Grievants Mattern and Nestor when they were employed by ABCA.  Mr. Dragisich was told by his superiors that Inspectors were to work day shift, and not on week-ends, and they were to be responsible for Class B licenses, and that Enforcement Agent II’s were to be responsible for Class A licenses, work all hours, and on week-ends, as needed.  This directive was in place for a very short period of time.  Then, Mr. Dragisich decided that the Inspectors had too many counties to cover, and he rearranged the duties of Enforcement Agent II’s and Inspector II’s so that each employee was responsible for all ABCA licenses in two counties, and the Enforcement Agent II’s and Inspector II’s worked all hours and week-ends, as needed, and performed the same duties.  This continued for as long after this as Grievants were Inspector II’s.


15.
ABCA did employ at least one person as a classified-exempt Enforcement Agent II.


16.
Employees of ABCA in the classified service as Enforcement Agent II’s were paid more than any of the Grievants.

 
Discussion

Grievants have the burden of proving their grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Respondents filed a Motion to Dismiss this grievance on the grounds that the relief requested is unavailable, and most of the grievance is moot, as Grievants are all now Enforcement Agent II’s in the classified service, and they did receive a salary increase when they became Enforcement Agent II’s.  Grievants responded that they have been discriminated against, and Respondents produced no legal authority for the proposition that the undersigned could not place Grievants in the classified service retroactively with back pay.


The parties have argued about whether the undersigned has authority to transfer Grievants from the classified-exempt service to the classified service.  Grievants have argued that the undersigned has been given broad powers to make the Grievants whole. This is not the case.  The undersigned has only the authority allowed and required by law. In order to be granted the relief requested, Grievants must demonstrate that Respondents have acted in violation of some law, rule, regulation, policy, or procedure, and that the relief requested is available under the law.  Grievants’ argument is that Respondents have not produced any law which precludes the undersigned from changing Grievants’ employment status.  To the contrary, Respondents cited the Division of Personnel’s Rules which state clearly that, “[a]ll appointments and promotions to positions in the classified service shall be made solely on the basis of merit and fitness.”  143 C.S.R 1 § 2.   The burden of proof was on Grievants to produce something that proved otherwise, which they did not do.  While the undersigned does not believe that she has the authority to magically transform a classified-exempt employee into a classified employee, this issue need not be addressed, however, because, Grievants have failed to demonstrate that ABCA violated any law, rule, regulation, policy, or procedure by hiring Grievants as classified-exempt employees and continuing to employ them as such.  Further, Grievants failed to demonstrate that they were entitled to be transferred to the classified service without going through the process established by the Division of Personnel for obtaining a position in the classified service.  To the extent that Grievants seek to be retroactively placed in the classified service, that request is denied.


W. Va. Code § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified and classified-exempt service.  State agencies which utilize such positions must adhere to that plan in making assignments to their employees.  Patton v. Consol. Pub. Retirement Bd., Docket No. 2010-0882-DOA (July 12, 2011); Toney v. W. Va. Dep't of Health & Human Resources, Docket No. 93-HHR-460 (June 17, 1994).  Grievants were in the classified-exempt service.  It appears from the evidence that Respondent chose to utilize the Division of Personnel’s classification plan for its classified-exempt employees, however, and was therefore required to adhere to that plan.  If Grievants were performing the duties of an Enforcement Agent II, as it indeed appears they were inasmuch as they were performing the very same duties as Enforcement Agent II’s, then they should have been classified as such.


However, Grievants presented no evidence that they were entitled to an increase in pay, even were they placed in a different classification.  While the Enforcement Agent II is in a higher pay grade than the Inspector II, no evidence was presented regarding the pay range of either pay grade, or that ABCA was required to increase Grievants’ salaries as classified-exempt employees if they were placed in a different classification.  The Division of Personnel’s Rules related to compensation state that they apply to employees in the classified service (143 C.S.R. 1 § 5).  Grievants presented no legal authority for the proposition that these Rules govern the compensation of classified-exempt employees, and that any pay increase accompanying a change in classification would be anything but discretionary.  The Grievance Board has no authority to require a state agency to award a discretionary pay increase, and an agency's decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep't of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).   Grievants did not demonstrate that they were entitled to a pay increase even were the undersigned to determine that their job titles should have been changed.  For the undersigned to make a determination that Grievants were misclassified would provide no real relief and would represent an advisory opinion.  “[R]elief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the Grievance Board.”  Miraglia v. Ohio County Bd. of Educ., Docket No.  92-35-270 (Feb. 19, 1993).  Typically, a Grievant must show “an injury-in-fact, economic or otherwise” to have what “constitutes a matter cognizable under the grievance statute.”  Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Dunleavy v. Kanawha County Bd. of Educ., Docket No. 20-87-102-1 (June 30, 1987).  “‘This Grievance Board does not issue advisory opinions.  Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’  Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).”  Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).


Finally, Grievants argued this situation constitutes discrimination.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


Grievants’ salaries were less than the salaries paid to ABCA employees in the classified service who were performing the same duties.  However, not only were Grievants not in the classified service, they were not in the same classification as those employees, and, as such, they were not similarly situated.  Even if they were in the same classification, it is well-settled that, “[i]t is not discriminatory for employees in the same classification to be paid different salaries.”  Thewes and Thompson v. Dep’t of Health and Human Resources/Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003).


Further, the analysis of the concept of equal pay for equal work for a state employee in the classified service involves a limited inquiry.  “The West Virginia Equal Pay Act, W. Va. Code 21-5B-1 [1965], does not apply to the State or any municipal corporation so long as a valid civil service system based on merit is in effect.”  Syl. Pt. 2, Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994).  "’[E]mployees who are performing the same tasks with the same responsibilities should be placed within the same job classification,’ but a state employer is not required to pay these employees at the same rate.  Largent at Syl. Pts. 2 & 3. The requirement is that all classified employees must be compensated within their pay grade.  See Nafe v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-386 (Mar. 26, 1997);  Brutto v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-076 (July 24, 1996);  Salmons v. W. Va. Dep’t of Transp., Docket No. 94-DOH-555 (Mar.  20, 1995);  Hickman v. W. Va. Dep’t of Transp., Docket No. 94-DOH-435 (Feb. 28, 1995);  Tennant v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-453 (Apr. 13, 1993);  Acord v. W. Va. Dep’t of Health & Human Res., Docket No. 91-H-177 (May 29, 1992).  See AFSCME v. Civil Serv. Comm'n, 181 W. Va. 8, 380 S.E.2d 43 (1989).”  Nelson v. Dep’t of Health and Human Resources, Docket No. 05-HHR-315 (May 16, 2006)(Emphasis added).  Although Grievants were not in the classified service, there is no evidence that they were not being compensated within the pay grade for an Inspector II, or even an Enforcement Agent II.  Even under the rules applicable to classified employees, Grievants did not demonstrate that they were not being properly compensated.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievants have the burden of proving their grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
“All appointments and promotions to positions in the classified service shall be made solely on the basis of merit and fitness.”  143 C.S.R 1 § 2.


3.
Grievants failed to demonstrate that ABCA violated any law, rule, regulation, policy, or procedure by hiring Grievants as classified-exempt employees and continuing to employ them as such.


4.
The Division of Personnel’s Rules related to compensation state that they apply to employees in the classified service (143 C.S.R. 1 § 5).


5.
“‘This Grievance Board does not issue advisory opinions.  Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’  Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).”  Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).


6.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


7.
It is well-settled that, “[i]t is not discriminatory for employees in the same classification to be paid different salaries.”  Thewes and Thompson v. Dep’t of Health and Human Resources/Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003).


8.
“The West Virginia Equal Pay Act, W. Va. Code 21-5B-1 [1965], does not apply to the State or any municipal corporation so long as a valid civil service system based on merit is in effect.”  Syl. Pt. 2, Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994).  "’[E]mployees who are performing the same tasks with the same responsibilities should be placed within the same job classification,’ but a state employer is not required to pay these employees at the same rate.  Largent at Syl. Pts. 2 & 3. The requirement is that all classified employees must be compensated within their pay grade.  See Nafe v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-386 (Mar. 26, 1997);  Brutto v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-076 (July 24, 1996);  Salmons v. W. Va. Dep’t of Transp., Docket No. 94-DOH-555 (Mar.  20, 1995);  Hickman v. W. Va. Dep’t of Transp., Docket No. 94-DOH-435 (Feb. 28, 1995);  Tennant v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-453 (Apr. 13, 1993);  Acord v. W. Va. Dep’t of Health & Human Res., Docket No. 91-H-177 (May 29, 1992).  See AFSCME v. Civil Serv. Comm'n, 181 W. Va. 8, 380 S.E.2d 43 (1989).”  Nelson v. Dep’t of Health and Human Resources, Docket No. 05-HHR-315 (May 16, 2006).


9.
Grievants did not demonstrate that they were discriminated against.


10.
The Grievance Board has no authority to require a state agency to award a discretionary pay increase, and an agency's decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep't of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).


11.
Grievants did not demonstrate that they were entitled to placement in the classified service, or that they were entitled to a pay increase at any time prior to their being hired by their employer as classified employees.


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
June 23, 2016

