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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GARY KESTNER,



Grievant,

v.






Docket No. 2016-1454-BroED

BROOKE COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Gary Kestner, filed this action against his employer, Brooke County Board of Education, challenging a five-day suspension without pay.  Grievant seeks compensation for all lost wages with interest, all lost benefits and restoration of seniority, and the removal of any reference to the suspension from his personnel file.  This grievance was filed directly to Level Three.  An evidentiary hearing was conducted before the undersigned on August 1, 2016, at the Grievance Board’s Westover office.  Grievant appeared in person and by his counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Kimberly S. Croyle, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on September 26, 2016.


Synopsis


Grievant was a regularly employed bus operator for Respondent.  Grievant was suspended for misuse of a dock day.  This is an absence, but the employee does not take a personal day.  The employee does not receive his salary for such days.  Grievant had been told he would need approval by Respondent prior to using such dock days.  Grievant 
did not do so.  Respondent met its burden of proof and demonstrated by a preponderance of the evidence that Grievant was insubordinate.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
In March of 2014, Grievant began employment with Respondent as a regular bus operator.  At that time, Grievant served as a member of the Ohio County Board of Education.  Because of his membership on the Ohio County Board, Grievant also served as a member of the advisory council of Region 6's Regional Education Service Agency.


2.
The Ohio County Board of Education holds regular meetings two times per month and calls special meetings when needed.


3.
When he was first hired, Grievant approached his supervisor, Transportation Director Ron Staffileno, and asked him what procedure he should follow when he needed to take time off to attend Ohio County Board meetings and RESA 6 meetings.


4.
Mr. Staffileno spoke with then Superintendent Kathy Kidder-Wilkerson and told Grievant he would need to put his request in writing to be approved by the Respondent.


5.
During the 2014-2015 school year, Grievant took dock days to attend meetings of the Ohio County Board of Education and RESA 6 meetings.  In some instances, Grievant used a ½ day, in others he used a full day.


6.
At the beginning of the 2015-2016 school year, Mr. Staffileno reminded all bus operators, including Grievant, that all requests for dock days needed to be put in writing and approved by the Respondent, in advance, pursuant to Respondent’s Leave of Absence Without Pay Policy.


7.
Although Grievant did not submit a letter requesting dock days for the beginning of the 2015-2016 school year, he continued his use of dock days to attend Ohio County Board meetings during that school year.


8.
On February 8, 2016, after Respondent members saw Grievant in the local media attending Ohio County Board meetings throughout the day, Respondent asked Superintendent Toni Shute how Grievant could attend the meetings and fulfill his duties as a bus operator.


9.
Superintendent Shute contacted Mr. Staffileno, who informed her that he thought there had been Respondent approval to use dock days to attend the meetings.


10.
Superintendent Shute asked Mr. Staffileno for a copy of the letter approving the use of dock days.  Neither the Superintendent, Mr. Staffileno, nor Grievant were able to find a letter requesting or granting permission.  She contacted the Financial Director, who likewise did not have a copy of a letter to Respondent or its approval of the use of dock days for Grievant.


11.
Superintendent Shute reviewed Respondent’s agendas and meeting minutes in an effort to determine whether Respondent had approved the use of dock days for Grievant and was unable to locate any such request on an agenda or in the meeting minutes.


12.
Superintendent Shute called former Superintendent Kidder-Wilkerson, who indicated that she recalled no such request.  Dr. Kidder-Wilkerson indicated that absent such a request to serve in the West Virginia Legislature, the request to use dock days had been denied by Respondent in the past.


13.
On February 10, 2016, Superintendent Shute expressed her concerns with Mr. Staffileno that she could find nothing to support the use of dock days and asked to meet with Grievant.


14.
On February 12, 2016, Superintendent Shute met with Grievant, along with Assistant Superintendent Marty Bartz.  The Superintendent explained the extent to which she searched to find any documentation of approval of dock days.  She requested that Grievant search through his records for a copy of the letter and, if he could not find one, to present another letter requesting the use of dock days.


15.
The Superintendent instructed Grievant not to take any more dock days until a letter was found or a new request could be approved by Respondent. The Superintendent also explained to Grievant the Respondent’s past practice of denying dock days for political leave unless it was used for legislative service.


16.
On February 19, 2016, and February 22, 2016, Grievant used permissive personal days to attend the Ohio County Board meetings.


17.
On February 24, 2016, Grievant submitted a letter to the Superintendent requesting the use of dock days trough the remainder of the 2015-2016 school year.


18.
On March 14, 2016, prior to getting approval from the Respondent or the Superintendent, Grievant took another dock day.


19.
Grievant acknowledged that he knew that he had not been granted permission to use a dock day on March 14, 2016, but that he used one anyway, assuming that his request would be approved.


20.
On the evening of March 14, 2016, Respondent denied Grievant the use of dock days to attend school board meetings.


21.
On March 16, 2016, upon discovery that Grievant had used a dock day without Respondent’s authority and in violation of her directive, the Superintendent suspended Grievant for five days, without pay, for unauthorized use of dock days.  Grievant waived his right to a hearing before the Respondent and proceeded directly to a Level Three appeal.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1  § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.


The grounds upon which a Board may discipline any person in its employment are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance substantiated by an employee performance evaluation or conviction on a felony charge.  W. Va. Code § 18A-2-8.  The authority of the Board to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, and must be exercised reasonably, not arbitrarily and capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).


Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Santer v. Kanawha County Bd. of Educ., Docket No. 03-20-092 (June 30, 2003); Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002) (per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be wilful; and (c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.


There is no question in the record of this case that a policy or directive applied to Grievant and was in existence at the time of the violation.  Grievant acknowledged that he was aware of the Leave of Absence Without Pay Policy and that he was in violation of it when he took a dock day after being instructed by the Superintendent not to do so.  Grievant’s failure to comply was sufficiently knowing and intentional to constitute insubordination.  Grievant indicated at the Level Three hearing that he knew the Respondent had yet to approve his request when he took March 14, 2016, as a dock day.


Finally, Respondent’s imposition of a five-day suspension without pay was not arbitrary or capricious.  The undisputed record of this case indicated that the Superintendent consistently imposed a five-day suspension, without pay, to employees who knowingly and willfully violated directives resulting in insubordination.  In addition, these is no statute or policy that entitles Grievant to be absent from his position without pay in order to serve as an elected member of a county board of education.  The record also established that Respondent, in the past, allowed employees unpaid leave to attend legislative duties, but denied requests for unpaid leave to serve in other elected positions, such as the county commission.  Respondent proved by a preponderance of the evidence that Grievant was disciplined for knowingly and willingly failing to follow the Respondent’s Leave of Absence Without Pay Policy as well as a directive from its Superintendent.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1  § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The grounds upon which a Board may discipline any person in its employment are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance substantiated by an employee performance evaluation or conviction on a felony charge.  W. Va. Code § 18A-2-8.  


3.
The authority of the Board to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, and must be exercised reasonably, not arbitrarily and capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).



4.
Respondent has met its burden of proof and established the allegation of  insubordination on the part of Grievant.  Its decision to impose a five-day unpaid suspension was not unreasonable and cannot be viewed as  arbitrary and capricious.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   November 3, 2016                   


___________________________









Ronald L. Reece









Administrative Law Judge

