THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
RICHARD SPENCER, et al.,


Grievants,

v.






Docket No. 2015-1004-CONS
KANAWHA COUNTY BOARD OF EDUCATION,


Respondent.

DECISION

Grievants
 filed this grievance against their employer, Respondent, Kanawha County Board of Education, dated March 2, 2015, stating as follows: “[o]n Feb. 17, 2015 we reported to work.  Most of the employees that are 261 day did not report and was paid as if they were here.  We want paid 1 ½ days or one day off with pay.”  As relief sought, Grievants state, “[t]o be pay (sic) 1 ½ times of a day off with pay.”  At level two, the statement of grievance was amended to state, “Grievants were required to report to work on February 17, 2015.  Many similarly situated employees failed to report to work but were paid without the loss of personal leave or vacation day.  Grievants allege a violation of W. Va. Code 6C-2-2 (favoritism/discrimination) & 18A-4-5b (uniformity).”  The relief sought was amended to state, “Grievants seek compensation in the form of 1 ½ days in pay or compensatory time.”  
A level one conference was held on March 16, 2015.  The grievance was denied at level one by decision issued March 24, 2015.  Grievants appealed to level two on April 6, 2015.  A level two mediation was conducted on June 23, 2015.  Grievants perfected their appeal to level three on July 7, 2015.  A level three hearing was conducted by Administrative Law Judge Billie Thacker Catlett on October 21, 2015, at the Grievance Board’s Charleston, West Virginia, office.
  Grievants appeared by counsel, John Everett Roush, Esquire, West Virginia School Service Personnel Association.
 Respondent, Kanawha County Board of Education, appeared by counsel, James W. Withrow, Esquire.  This matter became mature for decision upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law on November 23, 2015.    
Synopsis

Grievants are employed as 261-day employees in the Maintenance Department.  On February 16, 2015, Kanawha County Schools sent an email out to employees informing them that schools were to be closed the next day, and directing certain employees to report to work despite the closure.  All 261-day employees in the Maintenance Department were to report to work on February 17, 2015.  Grievants reported to work as directed; however, many employees failed to so report.  County administration learned that many employees failed to report to work because they misunderstood the email.  Given the poorly worded email, the county did not require those employees who failed to report to take a personal leave day to cover their absence.  Grievants allege discrimination as the other employees got a day off with pay and did not have to take personal leave.  Respondent denied Grievants’ claims and argues that there has been no difference in treatment, but if there has been any difference in treatment, such was related to actual job responsibilities.  Grievants proved their claims by a preponderance of the evidence.  Therefore, this grievance is GRANTED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievants are regularly employed by Respondent in its maintenance department.  Grievants all hold 261-day contracts, but they hold various maintenance classifications.
  Grievants are all assigned to the maintenance headquarters at Crede.


2.
Kanawha County Schools has designated 10-12 employees in the maintenance department as the snow removal crew.  The snow removal crew routinely works on Respondent’s property following snow falls.  The Grievants are members of the snow removal crew.  
3.
On February 16, 2015, there was a significant snow storm in Kanawha County, West Virginia.  On that same day at 4:59 p.m., Kanawha County Schools issued this school closing notice for the following day:  

This is a message from Kanawha County Schools.  Kanawha County Schools will be closed tomorrow, Tuesday, February, 17th due to Inclement Weather.  Code B for Employees.  All Maintenance 261 Day Employees and School Based Custodians report on time for Snow Removal.  Transportation 261 Day Snow Removal Crews Report on Time.  All other 261 Day Employees do not report.  Thank you.


4.
Grievants reported to work on time on February 17, 2015.  However, a number of employees failed to report to work as required by the school closing notice. In the Maintenance Department, twenty-six employees reported to work, and sixty-two did not.  

5.
County administration was informed that many of the employees did not report to work because they had misunderstood the directive in the notice of school closing email.  They thought the email directed only those maintenance employees assigned to snow removal to report to work.  

6.
Because there was confusion about who was to report to work on February 17, 2015, county administration decided that the employees who did not report to work would not be docked pay, or be required to take personal leave for missing work that day.  County administration deemed the school closing notice ambiguous, or subject to differing interpretations.  
Discussion
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievants argue that Respondent violated the uniformity provisions of the Code, as well as, engaged in discrimination and favoritism when it paid those who failed to report to work on February 17, 2015, and did not require them to take personal leave for that day.  Respondent denies Grievants’ claims, and asserts that there was no difference in its treatment of the Grievants and the employees who failed to report to work on February 17, 2015, but if there were differences in treatment, they were job-related.     
 “‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   “‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish discrimination and favoritism claims under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  

While neither party cited the cases, similar situations were addressed in Gibson & Bailey v. McDowell County Bd. of Educ., Docket No. 03-33-225 (July 23, 2004) and Brooks, et al., v. McDowell County Bd. of Educ., Docket No. 03-33-226 (Sept. 7, 2004).  These two cases resulted from the same incident and circumstances that occurred on the same day in 2003.  On February 18, 2003, there was inclement weather in McDowell County and the superintendent initially canceled school for the students, but directed the staff to report on a delayed schedule.  However, as the morning went on, the weather worsened.  A number of employees, not the grievants in the two cases, called the superintendent and informed him of the hazardous travel conditions they had encountered on their way to school.  The superintendent advised these employees that they did not have to report to school.  However, the superintendent failed to inform all employees that they did not have to report to work, and he did not cancel school.  All of the grievants reported to work as directed.  Thereafter, superintendent decided that employees who did not report to work on February 18, 2003, would not be required to take a personal leave day for their absence, as he had told them that they did not have to report to work.   
The evidence presented in the instant matter establishes that all 261-day maintenance employees were to report to work on February 17, 2015.  However, some maintenance employees did, while others did not.  It is undisputed that Grievants compare themselves to other similarly situated 261-day maintenance employees.  The only issue is whether Grievants were treated differently from the other employees who did not report to work as required.  Respondent asserts that there has been no difference in treatment because all employees were paid for the day of February 17, 2015, but even if there were, such was related to actual job duties.  

Looking to Gibson and Brooks for guidance, in those cases, the grievants claimed discrimination asserting that they were treated differently than those employees who did not report to work but were not required to take a personal leave day.  While the administrative law judge in those cases did not agree with grievants’ theory of their cases, she found that the grievants still had proved their discrimination claims and granted the grievances.  In Gibson, the administrative law judge reasoned as follows:     
[h]aving told certain employees that they did not need to report to work, Dr. Manchin determined that it would be unfair to charge those employees a day of personal leave.  While well-intentioned, this decision had the effect of affording certain employees a benefit that was not afforded to others.
Grievants, who complied with the original, official announcement and struggled to reach their work sites, find themselves in the position of having provided a day of service while their absentee colleagues did not and for which the absentees were not charged a day of leave.  It is true that Grievants were paid their regular salary for providing that day of work.  Nonetheless, the February 18 absentees were, in effect, given an additional day of personal leave while Grievants were not.  Such action on the part of Dr. Manchin establishes a prima facie case of discrimination.

All employees were subject to the two-hour delay on the morning of February 18, 2003 (sic), and all were faced with the treacherous travel conditions brought about by the late developing ice storm.  By telling certain employees that they did not [have to] come to work and then granting them all an additional leave day, Dr. Manchin created a disparity in treatment that was not related to actual work responsibilities.  The difference in treatment was not agreed to in writing by Grievants.  Accordingly, Grievants demonstrated that, under the unique facts of this case, they were subjected to discriminatory treatment.
Grievants and others worked because the communication mechanism for closures was ineffective on this occasion.  Through no fault of their own, Grievants have been denied a benefit that was extended to the absentees.  There is no basis for this distinction under these facts.  Therefore, Grievants prevail on their claim of discrimination. 

Id. (emphasis added).  In granting their grievance, the administrative law judge awarded grievants “one additional day of personal leave to be used at their discretion in the same manner as any other accumulated personal leave time.”  Id.  See also Brooks, et al., v. McDowell County Bd. of Educ., Docket No. 03-33-226 (Sept. 7, 2004).


While there are some factual differences between the instant grievance and these two McDowell County grievances from 2004, they are substantially similar.  In both cases, the county board’s mechanism for communicating which employees were to report to work during inclement weather was ineffective.  Here, Respondent has admitted the same as it has asserted that its February 16, 2015, email to employees was “ambiguous, or was subject to differing interpretations,” and that such caused some workers in the maintenance department to fail to report to work as they were required.  Respondent has taken responsibility for the poorly worded email which caused the problem, and did not require those who failed to report as a result to take a day of personal leave for their absence, much like Dr. Manchin did in Gibson and Brooks.  As the administrative law judge stated in Gibson, while Respondent’s intentions were well-intentioned, its decision had the effect of affording certain employees a benefit that was not afforded to others.  Further, this difference in treatment is not related to actual job responsibilities.  The difference in treatment was only an attempt on the part of Respondent to be fair to those who misunderstood the poorly worded email.  That was the sole purpose of county administration’s decision not to require those who failed to report to work on February 17, 2015, to take a personal leave day to cover their absence.  This difference in treatment was not agreed to in writing by Grievants.  Accordingly, Grievants have proved their claims of discrimination and favoritism by a preponderance of the evidence.
  Therefore, this grievance is GRANTED.    

The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).

3.
“‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).    

4.
Grievants have proved their claims of discrimination and favoritism by a preponderance of the evidence in that they are similarly situated to those maintenance employees who failed to report to work on February 17, 2015.  The additional day of leave granted to those employees who did not report to work as directed on February 17, 2015 constitutes an advantage not afforded to Grievants, and results in substantial inequity.  See Gibson & Bailey v. McDowell County Bd. of Educ., Docket No. 03-33-225 (July 23, 2004) and Brooks, et al., v. McDowell County Bd. of Educ., Docket No. 03-33-226 (Sept. 7, 2004).

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED.

Consistent with the decisions in the cases of Gibson & Bailey v. McDowell County Bd. of Educ., Docket No. 03-33-225 (July 23, 2004) and Brooks, et al., v. McDowell County Bd. of Educ., Docket No. 03-33-226 (Sept. 7, 2004), Respondent is hereby ORDERED to credit each of the Grievants one additional day of personal leave to be used at their discretion in the same manner as any other accumulated personal leave time.  No such other, or further relief shall be granted.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: January 14, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� Grievants are Richard Spencer, Michael Chandler, Nathaniel Looney, Ron Shaffer, John A. Rectenwald, William Blankenship, and Paul “Butch” Townsend.


� This matter was reassigned to the undersigned on December 21, 2015, for administrative purposes.


� At the level three hearing, Mr. Roush indicated that he would represent all of the Grievants to this action.  All of the Grievants who were present at the level three hearing stated on the record that they had no objection to Mr. Roush representing them in the proceeding.  However, three Grievants did not appear at the hearing.  As there have been no objections to Mr. Roush’s representation of all of the Grievants, he is recognized as representing the interests of all Grievants in this matter. 


� Grievant Chandler is a Truck Driver; Grievants Rectenwald and Townsend are mechanics; Grievants Shaffer and Looney are Heavy Equipment Operators; Grievant Blankenship is a Crew Leader; Grievant Spencer was a Crew Leader, but he retired on or about June 30, 2015.


� See, Grievants’ Exhibit 3, email notice.


� Respondent asserts that if Grievants establish a prima facie case of discrimination, Respondent can offer a legitimate reason to substantiate its actions; thereafter, Grievants must show that the offered reasons are pretextual, citing Bennett v. Fayette County Bd. of Educ., Docket No. 95-10-256 (Aug. 31, 1995).  However, such is incorrect.  If a grievant establishes a prima facie case of discrimination under W. Va. Code § 6C-2-2(d), an employer cannot escape liability by asserting a justification for the discriminatory treatment.  See Bd. of Educ. of the County of Tyler v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004).  


� It is noted that Grievants requested as relief in their statement of grievance “1 ½ days in pay or compensatory time.”  Further, Grievants each stated at the level three hearing that they wanted the 1 ½ days’ pay; however, they provided no legal authority for such an award. The award granted herein is consistent with the prior decisions of the Grievance Board.       	
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