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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ANN DOWNS and JOHN FERRARO,



Grievants,

v.






Docket No. 2016-0699-CONS

HAMPSHIRE COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievants, Ann Downs and John Ferraro, the principal and assistant principal of Capon Bridge Middle School, filed this action against the Hampshire County Board of Education on October 22, 2015.  They allege policy violations and that Respondent “continues to make false statements in a public forum that diminishes our ability to maintain credibility among staff, students and parents.”  Grievants seek that “corrective action taken with appropriate discipline taken to guarantee the policies are upheld” and seek “restitution for time lost and damage to our character and position.”


A Level One conference was held on November 2, 2015.  Respondent’s Superintendent then issued a written decision denying the relief sought.  The Superintendent took the position that he did not have the authority to discipline individual board members, and observed that tort-like damages are not available through the grievance process.  Even though the Level One decision denied relief, it urged the Respondent to consider training in board-employee relations.


A Level Two mediation session was conducted on March 4, 2016.  Thereafter, Grievants appealed to Level Three.  A Level Three evidentiary hearing was conducted before the undersigned on August 25, 2016.  Grievants appeared in person and by their counsel, Lawrence M. Schultz of Burke, Schultz, Harman & Jenkinson.  Respondent appeared by its Superintendent and attorney Howard Seufer, Jr. of Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parites’ fact/law proposals on October 19, 2016.


Synopsis


Grieavnts complain that the Hampshire County Board of Education had harassed them and otherwise engaged in inappropriate conduct.  The only remedies that Grievants seek are the disciplining of a board member, an apology, as well as attorney fees and cost incurred in prosecuting the grievance.  The Grievance Board has decided on several occasions that this type of relief is not within the agency’s authority to grant.  Accordingly, this grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Board member John Ward raised a concern about a negative balance for the Capon Bridge Middle School athletic fund in public at two Board meetings during the month before this grievance was filed.


2.
Having previously served as the president of the school’s PTO, Mr. Ward recalled that the balance had been in the neighborhood of $40,000 before he stepped down as president and took a seat on the Board.  The report he received as a Board member showed a negative balance of $301.00.


3.
Mr. Ward questioned the Board’s Finance Director about when she would finish her review of accounts at Capon Bridge Middle School.  When she replied that she was 80% done, Mr. Ward expressed interest in learning about concessions purchased for athletic events.  The Finance Director replied that she had problems finding that information and would be going to the school during the last week of October to get the figures.  Mr. Ward suggested that the Board engage an outside auditor so that the athletic department audit would be done in detail.  


4.
The transcript of the October 5, 2015, meeting shows that Mr. Ward later remarked that, “without going into depth tonight but somehow the Board and this Superintendent has to get together and figure out what’s going on at the Capon Bridge area and get something back on track.  I mean we have problems down there not one, not two, not three, not four problems, we have several issues going on down there and between our staff that I talked to or students that I have talked to or parents that I have talked to the lack of information that we can get from the administration at that school, we can’t turn a blind eye to it, we can’t pretend its not happening, we have to get to the bottom of this.”  He expressed the view that the community, parents and business expect the Board resolve problems at the school.


5.
Ultimately, Mr. Ward joined the rest of the Board members in voting against engaging an outsider to conduct an audit of the school’s accounts.  The projected cost of an outside audit was too high.  The Finance Director had also reported that the negative athletic fund balance that started Mr. Ward’s concern was a bookkeeping matter.  Funds that were credited to that account when Mr. Ward was the PTO president were now dispersed to a number of different accounts.  Additionally, substantial portions of the athletic program’s funds were invested in certificates of deposit.  The Finance Director was of the opinion that there had been no mismanagement or misapplication of the funds.


6.
The transcript of the Board meetings indicate that Mr. Ward never accused anyone at Capon Bridge Middle School of embezzling athletic funds.  As the then-Superintendent gathered from his conversations with Mr. Ward, Mr. Ward wondered whether the athletic funds were used for other purposes at the school, and not whether they were stolen.


7.
Like all school boards, Respondent allows members of the public to address it at meetings.  One parent, a Mr. Moreland, appeared at several meetings to complain about the same athletic fund issues that Mr. Ward raised, plus a number of other issues that he perceived as a Capon Bridge Middle School parent.


8.
Grievants contend that Mr. Ward should not have made the public comments that he made; that Respondent should have entertained Mr. Moreland’s comments, if at all, only in executive sessions; and that before citizens should be allowed to criticize personnel at Board meetings, the citizens must first process their concerns under Respondent policy 9130 to protect staff from unnecessary harassment.  Policy 9130 requires, with some exceptions, that citizens first discuss their concerns with the professional staff member of whom they are critical.  Matters that are not satisfactorily resolved must then be discussed with the staff member’s supervisor.  If not resolved by the supervisor, citizens are to make a written request for a conference with the Superintendent.  If the Superintendent does not resolve citizens’ concerns, the policy allows citizens to request a meeting with the Board.


9.
Grievants claim that Mr. Ward’s public comments about Capon Bridge Middle School damaged their reputations because people in the community could have drawn the conclusion that Grievants had embezzled athletic funds.  Grievants also contend that Respondent had a duty to keep Mr. Moreland from making his remarks at the public board meetings.  Nevertheless, the local newspaper reported that a routine police investigation had concluded that no crime was committed.


Discussion


Concerning the issues in this grievance, the allegations do not involve discipline, and as a result, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


As counsel for Respondent aptly points out, Grievants are not entitled to the relief that they request.  As the Superintendent correctly concluded at Level One, the Grievance Board has ruled that tort-like damages are not available through the grievance procedure.  Smith v. Jefferson County Bd. of Educ., Docket No. 2015-0730-JefED (Feb. 3, 2016); McClure v. Raleigh County Bd. of Educ., Docket No. 2016-0324-RalED (Jan. 11, 2016).


Likewise, it is well established that the Grievance Board does not have the authority to award attorney fees without a showing of extreme bad faith.  Browns-Stobbe/Riggs v. Dep’t of Health and Human Res., Docket No. 06-HHR-313 (Nov. 30, 2006).  It is also a well-settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board.  Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  Any decision concerning disciplinary action generally resides with the employer.  Dunlap v. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (March 20, 2009).  Unlike public school employees whom the Legislature has empowered county superintendents and boards of education to discipline, the Legislature has not authorized the Grievance Board to discipline school board members. 


Grievants also request an apology.  An apology is not available as relief from the Grievance Board.  Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990).  The Grievance Board has also held, “a letter stating that actions of certain employees were inappropriate is in the nature of a request for an apology, which is not available from this Grievance Board.”  Emrick, supra.


Finally, concerning the claim that the remarks at the public meetings impermissibly slandered or defamed the Grievants, the Grievance Board has ruled that “[a] charge of slander is a defamation claim that must be brought within the parameters of a civil suit and under the jurisdiction of a court within the judicial branch of government.  To the extent [Grievant] has raised such a claim herein, said claim may not be entertained as constituting a ‘grievance’”. . . . Archer v. W. Va. Bd of Trustees, Docket No. 94-BOT-138 (Sept. 7, 1994).


All the remedies which Grievants seek are unavailable to them through the grievance procedure.  Accordingly, this grievance is denied.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  
2.
It is a well-settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board.  Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  Any decision concerning disciplinary action generally resides with the employer.  Dunlap v. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (March 20, 2009).


3.
An apology is not available as relief from this Grievance Board.  Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990).


4.
The Grievance Board does not have the authority to award attorney fees without a showing of extreme bad faith.  Browns-Stobbe/Riggs v. Dep’t of Health and Human Res., Docket No. 06-HHR-313 (Nov. 30, 2006).


5.
The remedies which Grievants seek in their grievance are unavailable to them through the West Virginia Public Employees Grievance Board.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   November 29, 2016                 


___________________________









Ronald L. Reece









Administrative Law Judge

