THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

David McDaniel,



Grievant,

v.







Docket No. 2015-1300-DOT
Division of Highways and Division of Personnel,



Respondents.

DECISION


Grievant, David McDaniel, is employed by Respondent, Division of Highways (“DOH”).  On May 14, 2015, Grievant filed this grievance against Respondent DOH stating, “Grievant regularly assigned TW3
 duties.”  For relief, Grievant seeks “[t]o be made whole in every way including designation as TW3 and back pay and interest.”

Respondent waived the grievance to level two of the grievance process by undated Order Waiving Grievance to Level Two.  The certificate of service attached to the order was dated June 9, 2015.  By order entered June 12, 2015, the Grievance Board joined the Division of Personnel (“DOP”) as an indispensable party.  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on October 15, 2015.  A level three hearing was held on February 2, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent DOH was represented by counsel, Rachel L. Phillips.  Respondent DOP was represented by Karen O'Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on March 4, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant, a Transportation Worker 2, asserts that his position should be classified as a Transportation Worker 3.  Grievant’s employer, the Division of Highways asserts that the position is properly classified as a Transportation Worker 2.  Respondent Division of Personnel reviewed the position Grievant holds based on the Position Description Form Grievant completed and determined that the position was properly classified as a Transportation Worker 2.  Grievant failed to prove that the duties he performs are a better fit for the Transportation Worker 3 position.  The Division of Personnel’s determination of the appropriate classification for the position was not arbitrary and capricious.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent DOH as a Transportation Worker 2 (”TW2”) and is stationed at the district shop in Point Pleasant. 
2. There are three mechanics stationed at the district shop: Grievant, another TW2, and a Transportation Worker 3 (“TW3”) lead mechanic.
3. The DOP is responsible for determining the appropriate classification of positions.

4. Prior to filing this grievance, Grievant had not requested that his position be reviewed by the DOP to determine if it was properly classified.  Once the DOP was joined as a party, the DOP began the review procedure to determine if Grievant’s position was properly classified.  The review process includes a Position Description Form (“PDF”), which is completed by the person holding the position in question and that person’s supervisor.  The DOP reviews the PDF against the relevant classification positions to determine which position most closely fits the duties and responsibilities of the position.  

5. Grievant completed the PDF by hand in his own words and described the purpose of his position as: “To do maintenance and preventative maintenance on Trucks, Cars and Equipment.  To make sure they are safe.  Make sure everything runs and operate as it is suppose (sic) to.” 

6. Grievant listed the following as “Important and Essential Duties” with the frequency and approximate percentage of time spent:

· Changing oil and filters weekly – 15%

· Replace hydraulic hoses weekly – 10%

· Hydraulic repair for electrical or mechanical problems weekly – 10%

· Lights, charging system, engine electrical, batteries, electronics weekly -10%

· Cooling system hoses, water pumps, thermostats weekly – 10%

· Repair and change tires weekly – 5% 

· Repair and change air brakes and air valves weekly – 5% 
· Charge and repair air conditioning systems monthly – 5% 

· Replace pads and other problems with hydraulic brakes monthly – 5%

· Repair and replace exhaust systems monthly – 5%

7. Grievant further stated in the PDF that “no one” checks his work, that his work is “never” reviewed, and that he supervises or acts as lead worker “only when lead mechanic is off.”  

8. Grievant made additional comments on the PDF that there was no clear definition of the TW2 and TW3 duties, that he does “a lot” of TW3 work, that he does as much TW3 work as the TW3, and that if they were doing the same work then they should be in the same class. 

9. Grievant’s supervisor, Ernie Watterson completed the supervisor review section of the PDF stating that the primary purpose of the position was: “Preventative maintenance procedures, repair of vehicles and equipment.”  Mr. Watterson did not provide any exceptions or additions to Grievant’s statements on the PDF.  

10. DOH Human Resources Director Kathleen Dempsey completed the appointing authority section of the PDF, stating that the position duties did not rise to the level of a TW3, and that “[a]fter talking with Ernie Watterson, [Grievant’s] supervisor, there are periodic checks of [Grievant’s] work.  Bigger jobs will have [Grievant] working with another mechanic and they check each other’s work.” 
11. The DOP determined that the position Grievant holds most closely fits that of a TW2.   

12. The DOP did not perform a “desk audit.”

13. The Transportation Worker positions cover a wide range of specific job assignments, so only a small part of the Transportation Worker classification specifications apply to a specific job assignment like mechanic.  
14. The classification specification for the TW2 position describes the nature of work as follows:

Under general supervision, at the full performance level, performs skilled work in the construction and maintenance of highways and related buildings and structures. Operates motorized highway maintenance equipment such as boom mower, mudjack, front-end loader, tandem-axle truck and snow plow. Makes major repairs to highways, culverts, bridge structures; welds, and erects steel girders and supports; builds forms and finishes concrete; performs overhaul of gasoline powered engines and/or diesel powered equipment; performs major body repairs for automotive and maintenance equipment. Performs a variety of skilled and semiskilled work at the full-performance level in the mechanical or building trades in connection with the maintenance and repair of state facilities, institutions, and buildings. May be exposed to hazardous working conditions and inclement weather. Performs related work as required. (emphasis added)
15. Specific examples of TW2 work relevant to a TW2 mechanic are: 

· Performs maintenance, repair and minor overhaul on gasoline powered equipment and may work with components on diesel powered equipment.

· Repairs hydraulic brake system, (i.e. rebuild wheel cylinders, install brake shoes, rebuild disc brake calipers, install disc brake pads, replace master cylinders, etc.). 
· Repairs highway maintenance vehicles and equipment using gas welders and other welding equipment.
· Changes and repairs tires on vehicles and heavy equipment using tire cage, hoists, impact wrenches and air compressors.
· Service drive line components, (i.e., universal joints, axle seals, and auto transmission, etc.).

· Remove and replace alternators, starters, generators and batteries.

· May inspect vehicles for compliance with state regulations.

· Services components of chassis assembly to include such repairs as replacing ball joints, tie rod ends, control arms, idler arms, wheel bearings, etc.

· Performs minor engine tune-ups.

· Assists higher level mechanics in heavy equipment repairs.
· Drives equipment after repairs to test operation.
16. The classification specification for the TW3 position describes the nature of work as follows:

Under limited supervision, at the journey level performs skilled work in the construction and maintenance of highways, related buildings and structures, and erecting and operating a drilling rig. May serve as a working shop leader in a County Garage. Operates a variety of heavy motorized maintenance equipment such as power graders, bulldozer, backhoe, and semi-trailer. Transports equipment across state to construction or maintenance sites; makes major repairs to roads and bridges. Performs major overhaul of gasoline and diesel powered automotive and highway maintenance equipment. Performs full-performance experienced work maintaining and repairing a variety of equipment used in heating, ventilation, cooling and general operation of public buildings. May be exposed to hazardous working conditions and inclement weather. Performs related work as required. (emphasis added)
17. Specific examples of TW3 work relevant to a TW3 mechanic are: 

· Performs routine repairs to equipment such as replacing motors, belts, seals, bearings, and blades.
· May lead and train lower level workers in performing skilled and semi-skilled work.
·  Repairs highway maintenance vehicles and equipment using gas and electrical welders, torches, shielded metal arcs and other welding equipment.
· Changes and repairs tires or vehicles and heavy equipment using tire cage, hoist, impact wrenches and air compressors.
· Performs a full-range of maintenance, repair, and overhaul on diesel powered engines and components exclusive to diesel equipment operation. 
· Performs preventive maintenance inspections of heavy equipment.
· Drives equipment after repairs to test operation.
18. Grievant’s work is not checked by the TW3 lead mechanic.  

19. Grievant has performed the lead mechanic duties in the absence of the TW3 lead mechanic, but received a temporary upgrade during those times.  

20. Grievant may sometimes perform work exclusive to the TW3 classification specification, but predominantly performs work included in the TW2 classification specification.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

As Grievant claims he is improperly classified, he must prove by a preponderance of the evidence that the work he is doing is a better fit in a different classification than the one in which his position is currently classified. See Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989); Oiler v. W. Va. Dep't of Health & Human Res./Bureau for Child Enforcement, Docket No. 00-HHR-361 (Apr. 5, 2001).  DOP has wide discretion in performing its duties provided it does not exercise its discretion in an arbitrary or capricious manner.  See Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Personnel, Docket No. 99-T&R-118 (Aug 30, 1999), aff’d Kan. Co. Cir. Ct. Docket No. 99-AA-151 (Mar. 1, 2001).   SEQ CHAPTER \h \r 1The role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion. See Kyle v. W. Va. State Bd. of Rehab., Docket No. VR-88-006 (Mar. 28, 1989).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

 “In determining the class to which any position shall be allocated, the specifications for each class shall be considered as a whole.”  W. Va. Code St. R. § 143-1-4.4(b).  Further. “[t]he fact that all of the actual tasks performed by the incumbent of a position do not appear in the specifications of a class to which the position has been allocated does not mean that the position is necessarily excluded from the class, nor shall any one example of a typical task taken without relation to the other parts of the specification be construed as determining that a position should be allocated to the class.”  W. Va. Code St. R. § 143-1-4.4(d).  DOP class specifications are to be read in pyramid fashion, i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section. See generally, Dollison v. W. Va. Dep't of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989).  

Grievant is obviously frustrated and angry that he has been unable to receive a pay raise in his position.  In addition to his testimony about his job duties, Grievant also spoke about the difficulty in getting a raise for receiving his commercial driver’s license and that DOH had lost his paperwork four times.  In his PDF, Grievant stated that he did not believe it was understood how important his job as a mechanic was to the organization, and that in “most places” mechanics are the highest paid workers.  In addition, Grievant clearly believes that he is a better mechanic than the TW3 in his shop, although he admitted in his testimony that the person who got the TW3 job was the only person who applied at the time.  Grievant’s unrebutted testimony also shows that he is a much more experience mechanic, with thirty-five years of experience to the other mechanics’ no more than five or six years.  However, in this grievance, it is Grievant’s burden to prove that his duties more closely match that of a TW3 rather than a TW2, not that he is deserving of a raise due to the quality of his work or his experience.         
Grievant asserts he is doing more TW3 work than the TW3 and that his position should be classified as a TW3.  Respondent DOH and Respondent DOP assert that Grievant’s position is properly classified as a TW2.  As there are disputed facts regarding Grievant’s job duties, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

The evidence of Grievant’s duties in this case is the PDF and Grievant’s testimony.    Unfortunately, Grievant’s testimony was not credible.  Grievant’s demeanor was inappropriate and he was disruptive and disrespectful of the grievance process.  During the testimony of Respondent’s witness, Grievant interrupted and used profanity.  The undersigned attempted to calm Grievant and explain that his representative would have the opportunity to question the witness and address anything that Grievant disagreed with in the testimony.  Grievant would not calm, and when the undersigned informed him he was being disrespectful of the process and must cease he responded, “I don’t care.”
Further, there were inconsistencies and problems with Grievant’s testimony apart from the concerns with his demeanor.  Grievant’s testimony provided very little detail.  Grievant made mostly blanket statements that he was doing TW3 work rather than explaining the specifics of the work he does and why it would be TW3 work rather than TW2 work.  Also, Grievant’s assertions in his testimony that he is performing mostly TW3 work are inconsistent with the PDF he completed.  The specific important and essential duties that Grievant listed on the PDF are predominantly the types of duties that are performed by a TW2, not a TW3.     
Respondent called Roberta Salyers, Compensation Manager of the Classification and Compensation section, who had reviewed Grievant’s PDF and determined that the position was properly classified as a TW2.  Ms. Salyer’s demeanor was appropriate.  She readily answered questions and was not hesitant or evasive in her answers.  There was no accusation or evidence that Ms. Salyers had any bias against Grievant.  There were no significant inconsistencies in Ms. Salyers’ testimony.  Ms. Salyer’s was credible.  
The factual dispute also includes hearsay evidence in the form of the PDF responses from Mr. Watterson and DOH Human Resources Director Kathleen Dempsey.  “Hearsay includes any statement made outside the present proceeding which is offered as evidence of the truth of the matter asserted.”  Black’s Law Dictionary 722 (6th ed. 1990).  Relevant hearsay is admissible in administrative hearings. Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997).  The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants' out of court statements were in writing, signed, or in affidavit form; 3) the agency's explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants' accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  Id.; Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).  

The statements of Ms. Dempsey and Mr. Watterson in the PDF were signed and dated and were a routine response on an official document, which would argue for their reliability.  However, Ms. Dempsey and Mr. Watterson’s statements contradicted each other on the level of supervision over the position, which is a distinction between a TW2 and a TW3.  Grievant stated on the PDF and testified that no one checks his work.  Mr. Watterson indicated on the PDF that he had no exceptions or additions to Grievant’s statements, which indicates he agreed that Grievant’s work is not being checked.  Ms. Dempsey, in her statement, called Grievant’s assertion that no one checks his work “completely false.”  Ms. Dempsey further states, “After talking with Ernie Watterson, McDaniel’s supervisor, there are periodic checks of McDaniel’s work.”  Ms. Dempsey’s statement is contradicted by Mr. Watterson’s signed statement showing no disagreement with Grievant’s statement.  Therefore, Ms. Dempsey’s assertion that Grievant’s work is checked is entitled to no weight.     

As stated above, Grievant provided very little specific detail about his job duties in his testimony.  The only specific examples of work he provided that he asserts are TW3 duties are single incidents in which he installed air brakes on a dump truck, rebuilt the brake system on a Mack truck, and rebuilt a transmission.  The TW2 and TW3 positions overlap significantly, with the positions having several of the same examples of work listed for both positions. The most important distinction between positions is the “Nature of Work” section of the classification specifications.  The “Nature of Work” for the TW2 is “ [u]nder general supervision. . .performs overhaul of gasoline powered engines and/or diesel powered equipment” and the TW3 “[u]nder limited supervision. . .performs major overhaul of gasoline and diesel powered automotive and highway maintenance equipment.” (emphasis added).  The TW3 also “may serve as a working shop leader in a County Garage.”  In a situation like this, where the duties of the positions are so closely related, it is particularly important for Grievant to provide detailed information about his duties.  Even the specific examples Grievant provided are not clear.  Repairing hydraulic brakes, including rebuilding components of the brake system, is a listed example of work of a TW2.  While he testified that the dump truck had air brakes, he did not specify if the Mack truck had air brakes or hydraulic brakes.  Likewise, he did not specify for what type of vehicle or equipment he rebuilt the transmission.  The TW2 position is a skilled and full performance position.  It is responsible for more than simple maintenance and replacement of parts.  
Grievant is obviously an experienced and skilled worker performing at a full performance level.  Grievant does have thirty-five years of experience, which is the likely reason that his work is not being checked.  Also, given his level of experience, he probably is sometimes performing some duties that more closely fit the TW3 position.  However, “[s]imply because one is required to undertake some responsibilities normally associated with a higher classification, even regularly, does not render [one] misclassified per se.”  Hatfield v. Mingo County Bd. of Educ., Docket No. 91-29-077 (April 15, 1991).  Grievant admits he does not perform any of the supervisory duties of the TW3, and the PDF shows predominately duties that a TW2 is expected to perform.  Grievant simply has not provided enough evidence to find that the totality of the duties he is performing are a better fit in the TW3 position.  
Grievant also argued that the DOP failed to do a desk audit and that Ms. Salyers did not understand Grievant’s position.  Grievant provided no authority for the argument that the DOP is required to do a “desk audit.”  The PDF is the official document used for describing the duties of the position.  Grievant completed the PDF and Respondent DOP properly reviewed the form in making the determination of the proper classification of the position.  It was Grievant’s responsibility to ensure that the PDF accurately described his position.  Based on the information Grievant provided on the PDF, Ms. Salyers’ determination was not arbitrary and capricious.   

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. A grievant who claims he/she is improperly classified must prove by a preponderance of the evidence that the work he/she is doing is a better fit in a different classification than the one in which his/her position is currently classified. See Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989); Oiler v. W. Va. Dep't of Health & Human Res./Bureau for Child Enforcement, Docket No. 00-HHR-361 (Apr. 5, 2001).  
3. DOP has wide discretion in performing its duties provided it does not exercise its discretion in an arbitrary or capricious manner.  See Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Personnel, Docket No. 99-T&R-118 (Aug 30, 1999), aff’d Kan. Co. Cir. Ct. Docket No. 99-AA-151 (Mar. 1, 2001).   SEQ CHAPTER \h \r 1The role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion. See Kyle v. W. Va. State Bd. of Rehab., Docket No. VR-88-006 (Mar. 28, 1989).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

4.  “In determining the class to which any position shall be allocated, the specifications for each class shall be considered as a whole.”  W. Va. Code St. R. § 143-1-4.4(b).  Further. “[t]he fact that all of the actual tasks performed by the incumbent of a position do not appear in the specifications of a class to which the position has been allocated does not mean that the position is necessarily excluded from the class, nor shall any one example of a typical task taken without relation to the other parts of the specification be construed as determining that a position should be allocated to the class.”  W. Va. Code St. R. § 143-1-4.4(d).  DOP class specifications are to be read in pyramid fashion, i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section. See generally, Dollison v. W. Va. Dep't of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989).  
5. “[S]imply because one is required to undertake some responsibilities normally associated with a higher classification, even regularly, does not render [one] misclassified per se.”  Hatfield v. Mingo County Bd. of Educ., Docket No. 91-29-077 (April 15, 1991).  
6. Grievant, a Transportation Worker 2, failed to prove that the duties he performs are a better fit for the Transportation Worker 3 position.

7. The Division of Personnel’s determination of the appropriate classification for the position was not arbitrary and capricious. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  July 6, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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