THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TERRY WAYNE BREEDEN, JR.,



Grievant,

v.






Docket No. 2016-0834-MAPS
REGIONAL JAIL AND CORRECTIONAL FACILITY 
AUTHORITY/SOUTH CENTRAL REGIONAL JAIL,



Respondent.
DECISION


Grievant, Terry Wayne Breeden, Jr., was employed by Respondent, Regional Jail and Correctional Facility Authority/South Central Regional Jail as a Corporal. Mr. Breeden filed a grievance against Respondent on November 8, 2015, at Docket No. 2016-0834-MAPS, stating, 

“Demotion of Corporal status.” 
The relief sought was: 

“Reinstatement as Corporal and to be made whole." 
This grievance proceeded to a Level I conference on December 2, 2015, and to Level II on February 3, 2016. A Level III hearing was subsequently held before the undersigned on June 14, 2016. Grievant appeared at the hearing and was represented by Mr. Jack Ferrell and Ms. Leah Macia, Esq., represented Respondent. At the conclusion of the Level III hearing, the parties agreed to submit post-hearing arguments, the last of which was received on July 28, 2016, upon which date this matter became mature for decision.
Synopsis

Grievant was demoted from his position as a Correctional Officer III (“CO III”) or Corporal to Correctional Officer II (“CO II”) at the South Central Regional Jail (“jail” or “facility”). Respondent alleges he failed to direct the proper use of restraints on inmates of the facility, as permitted under its policies and procedures, even though the inmates had recently exhibited violent behavior, which failure led to further violence - specifically an altercation between correctional officers and the inmates. Grievant responds that, based upon a lapse in time between the first attack and the movement of the inmates, as well as the non-threatening demeanor of the inmates directly before they were moved, he reasonably believed the inmates no longer presented a danger when moved. Moreover, Grievant contends that he believed using restraints on the inmates when they were not openly hostile or threatening may have constituted unnecessary and unlawful use of force, under Respondent’s policies. The limited record proved Grievant’s failure to authorize restraint of the inmates shortly after the sudden violent attack on the officers constituted poor judgment, and resulted in a further attack. It was foreseeable that sudden volatility could have erupted under the circumstances. As such, Respondent justifiably demoted Grievant. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter. Grievant was the sole witness who testified at the Level III hearing. 
Findings of Fact

1. On September 14, 2015, Officers Trai White and Jeremy Tester were attempting to lock down Section B-5 of the jail when three inmates refused to follow verbal commands to return to their cells.  

2. An altercation ensued, during which the inmates punched and hit Officers White and Tester about the head and/or face.  

3. With the aid of other responding officers, Officers White and Tester subsequently succeeded in halting the attack and the inmates were placed on lockdown.

4. Corporal (“Cpl.”) Shawer was the first Supervisor to arrive at the scene of this attack. He did not order the use of restraints on the inmates after they were subdued and placed on lockdown. 
5. Officer White exited the section and informed Grievant, who was then the supervising Corporal, of what had transpired.

6. Officer White sustained a cut on his nose during the altercation and possibly a broken nose. 
7. Grievant instructed Officer White to take a break, because Officer White was very agitated and angry over the incident and to “check with medical” concerning the injuries he sustained.  Grievant also sent the inmates to “medical” for examination.  
8. After the inmates had been on lock down for a period of time and been taken to “medical” for examination, Grievant instructed Officers Carr and Tester to escort the inmates to the “interview room.”
 Grievant did not instruct the officers to place the inmates in restraints before this transfer. 

9. While Officers Carr and Tester were escorting inmates to the interview room, Grievant was in the hallway waiting for the inmates. Officer White was also present.
 Directly before the inmates were escorted to the interview room, and as they were escorted to the interview room, they did not exhibit any particularly threatening behavior.

10. When the inmates arrived in the interview room, a fistfight ensued in the room involving Officer White and one of the inmates. Grievant and a second inmate then became involved in a “fistfight.” A third inmate “threw his stuff on the floor” and successfully ran past one or two officers standing in the hallway, and into the interview room, to join the altercation.
 
11. Grievant physically assisted in subduing the inmates in the interview room and then directed the inmates to be restrained. After being restrained, the inmates “went to medical.” 

12. Respondent suspended Grievant pending its investigation of the foregoing incident. However, Respondent allowed Grievant to work during some of the period that he was under investigation. Respondent finally compensated Grievant for any lost pay during the investigation. 
13. By letter dated November 5, 2015, Grievant was notified by Ms. April Darnell, Director of Human Resources for Respondent, that he would be demoted from his position as Correctional Officer III, Pay Grade 11, to the position of Correctional Officer II, Pay Grade 10, based upon violations of: 

3010 - Code of Conduct - 

#9 - All employees shall promptly and faithfully execute all lawful order/instructions of a supervisor. An employee believing in good faith that an order is of a questionable nature, may appeal such order at a later time through the administrative structure or the grievance process. Insubordination or refusal to follow a lawful order of a supervisor shall constitute grounds for disciplinary action.

#16 - All employees shall remain alert, observant, and occupied with facility business during their tour of duty. All employees shall conduct themselves in a manner which [sic] will reflect positively upon the Authority and its employees.

#32 - Employees are to be alert to detect and prevent escapes or other incidents and/or violations of institutional regulations.

9031 - Use of Force by Regional Jail Personnel -
#D-4 - The shift supervisor may authorize and will ordinarily supervise the application of restraints necessary to gain control of an inmate who appears to be dangerous because

a. The inmate assaults any person; 

b. The inmate destroys property; 

c. The inmate attempts suicide;

d. The inmate inflects wounds upon self.
The letter continued, stating, “I find ... neglect of supervisory responsibilities and unacceptable conduct in your supervisory capacity ... the State of West Virginia and its agencies have reason to expect employees to observe the standard of conduct that will not reflect discredit on the abilities and integrity of their employees ...”
14. 
Grievant’s previous discipline includes a two-day suspension for unnecessary use of force on an inmate.
Discussion
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden of proof by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C. S. R. 1 § 3 (2008); Ramey v. Dep’t of Health, Docket No. H-88-005 (Dec. 6, 1988).  A preponderance “is generally recognized as evidence of greater weight, or which is more convincing than the evidence which is offered in opposition to it.” Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. Health and Human Res., Docket No 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.

Under Policy “9031 - Use of Force by Regional Jail Personnel” at #D-4, “The shift supervisor may authorize and will ordinarily supervise the application of restraints necessary to gain control of an inmate who appears to be dangerous because, inter alia, the inmate assaults any person ...” Respondent maintains Grievant was authorized by the foregoing policy to direct some restraint of the inmates before the officers escorted them to the interview room, if Grievant saw fit to do so, but erroneously failed to issue such a directive. Respondent contends Grievant was on adequate notice that the inmates might well continue to pose a danger to officer safety if escorted unrestrained, given the recent and unpredictable violence of the inmates. Respondent asserts that Grievant exercised poor judgment in failing to restrain the inmates when they were moved, because he knew of the very recent, volatile and violent behavior and the lack of restraints permitted a further violent altercation. 

Additionally, in Respondent's letter notifying Grievant of his demotion, Respondent cites to Grievant's alleged violation of “3010 - Code of Conduct,” at #32, which states that “Employees are to be alert to detect and prevent escapes or other incidents and/or violations of institutional regulations.” Respondent effectively asserts that Grievant was not sufficiently alert to prevent further violence at the facility, in that Grievant failed to recognize restraints might well be necessary to prevent further violence, based upon the inmates’ recent and unpredictable attack on the officers. Therefore, Respondent asserts it properly demoted Grievant from Corporal or CO III to CO II. 
Based upon the demeanor of the inmates shortly before they were moved to the interview room, Grievant asserts he reasonably believed that any threat had subsided, making it unnecessary to restrain the inmates. Moreover, Grievant contends that directing the use of restraints on the inmates may have constituted unnecessary and unlawful use of force, as is defined under the aforesaid policy. Additionally, Grievant asserts that the Cpl. Shawver, who was the first supervising officer to arrive at the scene of the first attack on the officers, should have ordered restraints then, if they had been necessary. However, the undersigned notes that the assault on the officers was either in progress or over when Cpl. Shawver arrived at the scene. In the midst of the attack, ordering restraints would have been impracticable or impossible. After being subdued, the inmates were immediately placed into lockdown, where they could pose no further threat to the officers. Thus, ordering restraints at that point was unnecessary. The record reflects that sometime after the inmates were in lockdown, Grievant ordered the inmates to be moved to the interview room, not the other supervising officer. It was during this move that Grievant was responsible to exercise his judgment as to whether to use restraints on the inmates to ensure no further violence erupted during the move to the interview room or after arrival therein. He failed to take this precautionary measure, despite the recent physical violence by the inmates and injury to Officer White. 
Considering the entirety of the circumstances, Grievant should have anticipated the possibility of further volatility by the inmates when moved, and taken the precaution to order sufficient restraints before moving them. In summary, the undersigned concludes that Grievant’s failure to authorize restraint of the inmates during their move to the interview, so shortly after the first incident of unprovoked and random violence of the inmates against the officers, was shortsighted and permitted the second attack. In addition, Grievant had been previously disciplined with a two-day suspension for unnecessary use of force on an inmate. As such, Respondent justified its demotion of Grievant, based upon this failure of good judgment and consequent violation of its policies. 

Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden of proof by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C. S. R. 1 § 3 (2008); Ramey v. Dep’t of Health, Docket No. H-88-005 (Dec. 6, 1988). A preponderance “is generally recognized as evidence of greater weight, or which is more convincing than the evidence which is offered in opposition to it.” Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. Health and Human Res., Docket No 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.
2. Respondent’s “3010 - Code of Conduct,” at #32 states that “Employees are to be alert to detect and prevent escapes or other incidents and/or violations of institutional regulations.” 
3. Respondent’s Policy “9031 - Use of Force by Regional Jail Personnel” at #D-4 states, “The shift supervisor may authorize and will ordinarily supervise the application of restraints necessary to gain control of an inmate who appears to be dangerous because, inter alia, the inmate assaults any person ...”
4. Respondent proved by preponderance of the evidence that it justifiably demoted Grievant based upon his actions that violated Respondent’s relevant policies and procedures, in particular by failing to direct the use of restraints upon the inmates under the circumstances in question, which violation precipitated an incident that affected the safety of facility staff. As such, Respondent’s disciplinary action of demoting Grievant from Corporal to CO II was justified. 


 Accordingly, the grievance is DENIED.

 Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE   29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. VA. CODE St. R. § 156-1-6.20 (2008).

DATE: September 8, 2016
_____________________________








Susan L. Basile
Administrative Law Judge

� The very limited record did not establish exactly how long after the initial attack the inmates were moved to the interview room, but the move likely occurred during the same shift as the first altercation, as some of the same officers were present at both altercations. Respondent submitted an investigative report into evidence, but it could not be relied upon, as it was hearsay. "The report was unsupported hearsay and not entitled to any evidentiary weight.  See, Kennedy v. Dep't of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010) (affirmed by the Circuit Court of Kanawha County, WV, June 9, 2011).”


� It is unclear exactly when he arrived. 


� The undersigned is unable to conclude from the limited record precisely who initiated the second altercation in the interview room. 
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