THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

RICHARD RIFFE,



Grievant,

v.







    Docket No. 2016-1219-MnrED

MONROE COUNTY BOARD OF EDUCATION,



Respondent.

DECISION


Grievant, Richard Riffe, was employed by Respondent, Monroe County Board of Education, (“Board”) as a Bus Operator. Pursuant to West Virginia Code § 6C-2-4(a)(4),
 Mr. Riffe filed an expedited grievance to level three alleging that he was suspended without pay and his employment was thereafter terminated in violation of West Virginia Code § 18A-2-8. As relief Grievant seeks reinstatement of employment with compensation for all lost wages with interest and all benefits, as well as, removal of all references to his suspension and termination from Respondent’s records.

A level three hearing was held in Beckley, West Virginia, on April 29, 2016. Grievant appeared personally and was represented by John E. Roush, Esquire, WVSSPA. Respondent was represented by Jason S. Long, Esquire, Dinsmore and Shohl, LLP. This matter became mature for decision on June 3, 2016, upon receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties.
Synopsis


Respondent terminated the employment of Grievant after it was discovered that a student had sexually assaulted another student on his bus. Grievant argued that there was no way for him to have been aware of the activity because he could not see it from his seat, no one complained to him and he had not been previously warned to watch particular students for behavioral issues. Grievant also argued that other incidents had occurred on a bus and the drivers were not disciplined. 

Respondent proved that procedures had been put in place which would have prevented the incident had Grievant followed them. Grievant was aware of the procedures and did not follow them. Grievant did not prove that he was similarly situated to other employees who were not disciplined. The grievance is DENIED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant was initially employed as a substitute bus operator for the Board on June 6, 2008. He served in that capacity until January 5, 2016, when he began his duties as a full-time regular bus operator.  

2.
Grievant was suspended after meeting with Monroe County Superintendent of Schools, Joetta Basile, on January 15, 2016.  Grievant served seven and a half years as a substitute bus operator but only ten days as a regular full-time employee.

3.
While serving as a substitute bus operator, Grievant received a number of hours of in-service training each year reviewing proper procedure for safe operation of the bus, including assigned seating charts, drop off rules, maintaining order, traffic and road rules, inspections, cell phone usage, and other important issues. From 2011 through 2015, Grievant received the same training as regular full-time bus operators each year.  (Respondent Exhibits 3 and 4). 

4.
The Board issued a Guidance and Procedure for Preschool Children on County School Buses. The Guidance was updated on August 9, 2011.  A copy of this document was given to all substitute and full-time bus operators before school opened for the 2011-2012 school year.  All of the bus operators were required to sign an acknowledgment stating that they received the document and understood their responsibilities set out therein. 

5.
The Guidance provides that “All preschool children shall be seated in the front rows of the bus” and “No school age children shall be seated with a preschool child unless it (sic) is a sibling.”

6.
Monroe County Superintendent of Schools, Joetta Basile, sent a memorandum, dated December 20, 2013, to all employees in the Monroe County Transportation Department. The memorandum was entitled “Safety.”  The memorandum noted the apparent increase of violent and inappropriate student behaviors on school buses throughout the State and that during the last school year Monroe County had “three students expelled for inappropriate sexual behavior on a bus and had two other allegations of inappropriate sexual touching of elementary students on buses.” To guard against further incidents Superintendent Basile required that; 1) All bus operators complete a seating chart and submit the chart to Director Dunbar and the superintendent; 2) “Students be seated in order, front to back, youngest to oldest (as has been the procedure for several years)” and 3) Male and female students not be seated together. (Respondent Exhibit 8).


7.
Grievant was one of nine substitute bus operators who received a letter dated November 4, 2010, from MCBE Transportation Director, Larry Dunbar, advising them that they had not been performing their required duties as substitutes including: keeping the bus clean and fully fueled; performing pre and post trip bus checks and maintaining discipline with the students during their runs. (Respondent Exhibit 6).  Grievant received a warning letter dated January 12, 2012, from Director Dunbar, criticizing Grievant’s poor performance on a long term substitute assignment. Director Dunbar noted:
The [bus] floors were not clean and the trash cans were running over.  The bus was left with low fuel. Upon viewing the video, it showed that no post trip inspection was performed even though your pre/post trip form for bus 175 indicated that you did complete the inspection. Also, there was little discipline maintained during the assignment.

Director Dunbar noted that the letter was Grievant’s “last letter of warning.” (Respondent Exhibit 7).


8.
Lisa Mustain is the Principal of James Monroe High School. On January 13, 2016, Ms. Mustain was told by the grandparents of a kindergarten student (“1A”)
 that he had “played doctor” with a ninth grade student (“2B”) while they were riding the bus home. 2B is a ninth grade student at James Monroe High School (“JMHS”).  

9.
1A told his grandparents about the incident on the bus when they asked him about his pants being unzipped when he exited the bus on January 12, 2016.


10.
Immediately after meeting with the grandparents, Principal Mustain launched an investigation into the allegations. In conducting this investigation Principal Mustain took the following actions:
· Asked the grandparents to meet with the JMHS Prevention Resource Officer, 

· With Assistant Principal Susan Weikle, viewed all of video from Grievant’s bus for the days of January 6 through January 12, 2016. (Excerpts of the videos were admitted as Respondent Exhibit 2). 
· Interviewed students 2B and 3C (another ninth grade student on Grievant’s bus). A written statement was taken from student 3C. (Respondent Exhibit 1).

11.
Deputy Heller, instituted a criminal investigation in cooperation with the Monroe County Prosecuting Attorney’s Office.


12.
On January 15, 2016, after being updated by Principal Mustain, Superintendent Basile directed Director Dunbar, and Assistant Superintendent, Brian Baker, to review the videos from Grievant’s bus. 


13.
Director Dunbar and Assistant Superintendent Baker met with Grievant on the same day.  Grievant confirmed that he was aware of the MCBE directive requiring the youngest students to be seated at the front of the bus and not with older students.

14.
The videos revealed that 1A, a kindergarten student, was not required to sit in the front of the bus where Grievant could easily see him. Rather, 1A consistently sat further back in the bus with 2B, a much larger ninth-grade student. Because 1A was so small he could not be seen behind the back of the seat that was in front of him.

15.
While seated on the bus, 2B was seen by student 3C to have his hand in the pants of student 1A. 2B also admitted to Deputy Heller that he had touched the genitals of 1A while the two students were seated together on the bus.


16.
The video revealed that on January 7, 2016, an adult (and parent) was allowed to stand in the stairwell at the bus and talk with Grievant for a period of sixteen minutes. As the woman was getting on the bus, Grievant correctly advised her that it was against regulations for him to allow her to be on the bus.  The parent told Grievant she was not there to complain and she was allowed to enter and stay.  

17.
The video from the bus revealed that while this conversation was taking place, 2B was on his knees on the floor of the bus in front of 1A who was on the seat. Given the video and subsequent statement of 2B it is more likely than not that he made inappropriate physical contact with 1A at that time. Another student was climbing over the seats further back in the bus.


18.
On January 8, 2016, the video reveals that kindergarten student 1A was allowed to sit four rows back in a seat with ninth grade student 2B.
  Ninth grade student 3C can be seen on January 20, looking at the seat where the two are located and saw that 2B had his hand in 1A’s pants. (Respondent Exhibit 2, Statement of 3C)  3C can be seen on the video to shake his head at 2B and move to the back of the bus. 3C then gets 2B to join him in an attempt to distract 2B from 1A.  Id. 

19.
The video from January 11, 2016, revealed that 1A was allowed to sit near the back of the bus with 2B. Additionally, one high school student can be seen climbing over a seat onto the back of another high school student and making inappropriate motions toward his head. 


20.
 On January 12, 2016, the video revealed that Grievant stopped the bus to allow a high school student to exit the bus and go over a bank beside the road to urinate.  Additionally, 1A was seated in a seat near the middle of the bus with 2B for around twenty minutes.  As 1A exits the bus the video shows that he is attempting with difficulty to zip up his trousers.

21.
The video reveals occasions of students walking in the aisle while the bus is moving, using profanity and one occasion where two high school students are spraying each other with aerosol products.


22.
Superintendent Basile notified Grievant of the results of her investigation by letter dated January 20, 2016.  She noted that on the video she had observed the following:
· January 6, 2016, students were in the back of the bus yelling curse words, standing up and walking around while the bus was in motion. This date also revealed elementary and high school students setting (sic) together.

· January 7, 2016, a female parent got on your bus and held a sixteen minute conversation with you while the unfathomable acts were taking place behind you. During the conversation with the parent, you talked about the weather, your divorce, cars you had purchased which included a Sonoma and Geo. You also told the parent you, “run the shit out of it.” Students were present on your bus, moving about, climbing over seats and again high school and elementary students were setting (sic) together.

· January 8, 2016, high school and elementary students were setting (sic) together again on this date all the while the high school student is assaulting the kindergartener in a seat four rows behind you. Students are again moving while the bus is in motion, climbing over seats, and using inappropriate language.

· January 11, 2016, high school students are climbing over the back of seats and one male student sits on the back of another male student and looks like he is doing inappropriate sexual acts on that students back. The students also get some type of aerosol spray out and spray each other with it. Other students set (sic) on top of the seat, sideways for over a minute.

· January 12, 2016, you let a male high school student exit your bus to go down over the hill to urinate.

23.
Superintendent Basile also stated: “while these offenses could’ve been avoided if you had enforce the rules, the most troubling to me is that you never once asked the students to move, or sit down, or attempted to separate elementary and high school students. As the driver of the bus, all students riding are in your care.” Superintendent Basile informed Grievant that she was recommending to the Board that his employment be terminated immediately.  (Respondent Exhibit 9).


24.
At a meeting held February 2, 2016, the board unanimously voted to terminate Grievant’s employment contract effective that day. Superintendent Basile notified Grievant of that action by letter dated February 3, 2016.


25.
Grievant was never told that 2B might be a student that he needed to keep an eye on. In fact, 2B had one previous disciplinary issue, but no prior history of inappropriate physical contact with other students. 


26.
In 2007, a pair of ninth grade student couples engaged in sexual activity on a school bus during a field trip, neither the teachers who acted as chaperones nor the bus operators were disciplined for this incident. (Level three testimony).

Discussion

As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

“‘The authority of a county board of education to dismiss a [school employee] under W. Va. Code (1931), 18A-2-8, as amended, must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.’ Syllabus, DeVito v. Board of Education of Marion County, 169 W.Va. 53, 285 S.E.2d 411 (1981); Syllabus, Fox v. Board of Education of Doddridge County, 160 W.Va. 668, 236 S.E.2d 243 (1977); Syllabus Point 3, Beverlin v. Board of Education of Lewis County, 158 W.Va. 1067, 216 S.E.2d 554 (1975).”  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E. 2d 259 (1984).


The reasons listed W. Va. Code § 18A-2-8 for which a school public employee may be dismissed are set out as follows: 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

(b) A charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article. The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.
Respondent asserts that Grievant is guilty of willful neglect of duty and insubordination. The term "willful neglect of duty" encompasses something more serious than incompetence. The term "willful" ordinarily imports a knowing and intentional act, as distinguished from a negligent act. Bd. of Educ. of the County of Gilmer  v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 ( 1990); Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994). “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990). 

For there to be "insubordination," the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid." Butts v. Higher Educ. Interim Governing Bd./Shepherd Coll., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curium).  The disobedience must be willful, meaning that "the motivation for the disobedience [was] contumaciousness or a defiance of, or contempt for authority." Id., 212 W. Va. at 213, 569 S.E.2d at 460 (citation omitted).  "Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions." Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990).

The underlying principle in both of these causes for dismissal of a school employee is that the conduct must be a knowing and intentional disregard of mandatory duties or authority. This is a heavy burden given that Respondent must prove that the reason for Grievant’s behavior was more than simple negligence. Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001); Stover v. Mason County Bd. of Educ., Docket No. 95-26-078 (Sept. 25, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 92-21-427 (Feb. 24, 1994).

Grievant argues that Respondent has not met that burden. He asserts that he could not see the students and had no knowledge of the incidents. Grievant contends that his conduct was negligent at worst.


The main problem with Grievant’s assertions are that the Board had put mandatory procedures in place to prevent this type of incident. In December 2013, Superintendent Basile sent a memorandum to all employees in the transportation department setting out specific procedures which were required of all bus operators. These procedures were largely in response to prior incidents of inappropriate sexual activity on buses in the county and aimed at preventing further incidents.  Three specific and mandatory rules were established: 1) All bus operators complete a seating chart and submit the chart to Director Dunbar and the superintendent; 2) “Students be seated in order, front to back, youngest to oldest (as has been the procedure for several years)” and 3) Male and female
 students not be seated together. FOF 6, supra. (Respondent Exhibit 8).  

Grievant received this memorandum as a substitute bus operator. Most importantly he admitted to being aware of the rule of seating the youngest students in the front of the bus during the investigation into this incident and in his testimony. The inescapable truth is that if Grievant had followed the directive to seat the youngest students on the front row and older students further back, kindergarten student 1A would have never been seated near ninth grade student 2B, and the inappropriate sexual conduct would never have occurred on the bus.  Instead Grievant ignored the rule and regularly let these two students sit together and the result was the very behavior the rule was put in place to avoid.  This willful decision to ignore a specific safety rule constitutes sufficient intent to meet the definition of both willful neglect of duty and insubordination. See Costello v. Monongalia County Bd. of Educ., No. 13-0039 (Nov. 8, 2013) (memorandum decision).

In Costello, a bus aid charged with monitoring disabled students during bus transport ignored her duty by sitting at the front of the bus and talking with the bus operator while students engaged in sex acts in the seats behind her. The aide was found to be guilty of willful neglect of duty.  In this case, the bus operator was charged with the duty of seating younger students away from older students.  Grievant ignored that duty and engaged in a sixteen minute conversation with a parent in the front of the bus while the very students subject to that rule had sexual contact in a seat four rows behind him.  The similarity of these two cases cannot be ignored.  


In this case, the situation is further exacerbated by the fact that Grievant willfully ignored another policy when he let the parent on the bus in the first place. The video clearly shows Grievant telling the parent he was not allowed to let her on the bus, and then letting her on the bus and engaging in a long conversation with her. This incident, like the incidents of students climbing over seats, and walking in the aisles while the bus was moving, each may not have been sufficient alone to terminate Grievant’s employment. However, they add to the evidence that Grievant paid little to no attention to the rules established for student safety on this bus. Respondent proved the charges of willful neglect of duty and insubordination by a preponderance of the evidence.
Grievant next argues that his behavior was correctable and he was entitled to an opportunity to correct that conduct before his employment was terminated. The Supreme Court has made it clear that it is not the label given to the conduct that controls the application of W. Va. Code § 18A-2-12a, but whether the conduct was related to Grievant’s performance and is correctable. Accordingly, even when Respondent labels Grievant’s conduct as “willful neglect of duty” or “insubordination” where the underlying complaints regarding an employee’s conduct relate to her employment “the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable.” Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002). Concerning what constitutes “correctable” conduct, the question is whether the conduct directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” If so, the evaluation and correction provisions do not apply. Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739 (W. Va. 1980).

The Supreme Court made short work of this argument in Costello, supra, by noting that:
[A]n improvement plan or evaluation process was not appropriate in this case because petitioner was competent to perform her duties, knew what was expected of her, but chose to ignore those responsibilities. 
Id. The same is true in this case, Grievant knew he had a duty to seat the kindergarten students away from the high school students. He was competent to perform that duty and chose not to which resulted in an incident which affected the safety of the students in his care.  This is not correctable conduct and Grievant was not entitled to an improvement period.


Finally, Grievant cites Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991) for the proposition that it is arbitrary and capricious to punish one employee more severely than another similarly situated employee. He notes that in 2007, a pair of ninth grade student couples
 engaged in sexual activity on a school bus during a field trip, neither the teachers who acted as chaperones nor the bus operators were disciplined for this incident. Grievant argues that it is now arbitrary and capricious to dismiss him for what he argues is similar conduct.

Grievant is not similarly situated to the bus operators in 2007. The superintendent implemented new procedures to protect against the very type of incidents which happened in those previous cases.  There was no evidence presented that the 2007 bus operators knowingly ignored specific safety procedures as Grievant did, nor whether such procedures existed. The difference in disciplinary action is justified by the significantly different circumstances of the alleged misconduct.


Accordingly the Grievance is DENIED.

Conclusions of Law


1.
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

2.
“‘The authority of a county board of education to dismiss a [school employee] under W. Va. Code (1931), 18A-2-8, as amended, must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.’ Syllabus, DeVito v. Board of Education of Marion County, 169 W.Va. 53, 285 S.E.2d 411 (1981); Syllabus, Fox v. Board of Education of Doddridge County, 160 W.Va. 668, 236 S.E.2d 243 (1977); Syllabus Point 3, Beverlin v. Board of Education of Lewis County, 158 W.Va. 1067, 216 S.E.2d 554 (1975).”  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E. 2d 259 (1984).


3.
The reasons listed W. Va. Code § 18A-2-8 for which a school public employee may be dismissed are set out as follows: 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

(b) A charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article. The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.
4.
The term "willful neglect of duty" encompasses something more serious than incompetence. The term "willful" ordinarily imports a knowing and intentional act, as distinguished from a negligent act. Bd. of Educ. of the County of Gilmer  v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 ( 1990); Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994). “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990). 

5.
For there to be "insubordination," the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid." Butts v. Higher Educ. Interim Governing Bd./Shepherd Coll., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curium).  The disobedience must be willful, meaning that "the motivation for the disobedience [was] contumaciousness or a defiance of, or contempt for authority." Id., 212 W. Va. at 213, 569 S.E.2d at 460 (citation omitted).  "Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions." Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990).

6.
Respondent proved by a preponderance of the evidence that Grievant’s misconduct constituted willful neglect of duty and insubordination.

7.
He was competent to perform that duty and chose not to which resulted in an incident which affected the safety of the students in his care. He was not entitled to evaluation or a period of improvement before his employment was terminated. See Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002); Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739 (W. Va. 1980); and Costello v. Monongalia County Bd. of Educ., No. 13-0039 (Nov. 8, 2013) (memorandum decision).

8.
The termination of Grievant’s employment was not arbitrary or capricious, nor did it constitute discrimination, since he was not similarly situated to bus operators who did not receive discipline several years before Grievant’s misconduct. See Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991); Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 25, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� An employee may proceed directly to level three upon the agreement of the parties or when the grievant has been discharged, suspended without pay or demoted or reclassified resulting in a loss of compensation or benefits. Level one and level two proceedings are waived in these matters.


� The requirements were not numbered in the original.


� All of the students discussed in this decision are minors and to protect their privacy, numbers and letters will be used herein to identify them instead of their names. The undersigned has chosen to use numbers rather than initials which are usually used because the size of the community, as well as the identification of the bus the students were riding might lead to them being identified by their initials.


�  1A and 2B are not siblings which would allow them to be seated together. See FOF 5, supra. 


� This second rule specifically addressed the fact that the school system “had two other allegations of inappropriate sexual touching of elementary students on buses” in the recent past. FOF 6, supra. (Respondent Exhibit 8)


� Both couples consisted of one teenage boy and one teenage girl.


� Grievant did not argue that the different punishment constitutes “discrimination,” but the fact that he was not similarly situated to the 2007 drivers would have dictated the same result. See Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008�1594�DOT (Dec. 15, 2008).
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