THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MICHELLE HAMILTON,

Grievant,

v.






Docket No. 2016-0968-DHHR
DEPARTMENT OF HEALTH AND HUMAN 
RESOURCES/WELCH COMMUNITY HOSPITAL,

Respondent.
DECISION
Grievant, Michelle Hamilton, filed this grievance at level three against her employer, Respondent, Department of Health and Human Resources/Welch Community Hospital (“WCH”), dated December 4, 2015, stating as follows “[i]mproper removal from employment as activities CNA.”  As relief sought, Grievant seeks “[t]o be made whole in every way including back pay with interest and benefits restored.”
   
The level three hearing was held on August 8, 2016, at the Raleigh County Commission on Aging in Beckley, West Virginia, before the undersigned administrative law judge.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Jake Wegman, Esq., Assistant Attorney General.  This matter became mature for consideration on September 19, 2016, upon the receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis

Grievant is employed by Respondent as a Health Service Worker, or Certified Nursing Assistant.  Grievant sustained an on-the-job injury that resulted in permanent impairment and medical restrictions.  Respondent denied Grievant’s request to return to work in a permanent light-duty position.  Grievant asserted that Respondent’s actions were improper.  Grievant did not prove that she could perform the essential functions of her positions with or without accommodation, and failed to prove any right to be returned to work in a permanent light duty capacity.  Further, Grievant failed to prove Respondent’s actions in attempting to find her other positions was arbitrary and capricious.  Grievant also raised a claim of reprisal in an attempt to enforce a prior Grievance Board Order.  As the Grievance Board is prohibited for enforcing its own orders, this claim cannot be addressed herein.  Therefore, this grievance is DENIED.   
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant was employed by Respondent as Certified Nursing Assistant, or Health Service Worker, at Golden Harvest, a long-term nursing care unit of Welch Community Hospital (“WCH”).  Grievant had been employed as a permanent employee since 2003 or 2004, and had served as a temporary employee prior to that time.  


2.
On June 6, 2011, Respondent dismissed Grievant from her employment for allegedly stealing food, including food that was the personal property of a resident.  Grievant grieved her dismissal, and the Grievance Board reinstated Grievant’s employment, finding that Respondent had proved only that Grievant had taken a trash bag and broken soft drink cans, and did not have good cause to dismiss her from employment.  See Hamilton v. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012).


3.
Grievant then grieved Respondent’s calculation of her leave accrual upon her reinstatement, claiming reprisal.  The grievance was denied.  See Hamilton v. Dep’t of Health & Human Res., Docket No. 2013-1601-CONS (May 27, 2014).


4.
On or about June 4, 2013, Grievant sustained an on-the-job injury involving a tear to the rotator cuff in her left shoulder. Sometime thereafter, Grievant returned to work on “light-duty” pursuant to her doctor’s orders.  It is unclear from the record when Grievant returned to work following this injury, but she had returned to work before April 9, 2014.  It is unclear from the record how long Grievant worked in this light duty position; however, the evidence presented suggested that it was anywhere from a few months to a year.
  While on light-duty, Grievant was still employed as a CNA, but performed clerical and office duties, and assisted with patient activities for the unit’s recreational director.  

5.
While the decision on the second grievance was still pending, Grievant was again suspended and dismissed from employment, and such became the subject of a third grievance.  Upon information and belief, Grievant was suspended pending investigation on April 9, 2014, and was dismissed from employment on or about May 6, 2014.  In that matter, the Grievance Board ordered Grievant be reinstated to employment, again, finding that Respondent failed to prove that Grievant’s actions constituted abuse or otherwise violated any other law, policy, or procedure, and that Respondent lacked good cause to dismiss Grievant from employment.  The Grievance Board further found that Respondent did not show legitimate, non-retaliatory reasons for Grievant’s dismissal from employment and, therefore, Grievant’s dismissal from employment was also retaliatory.  See Hamilton v. Dep’t Health & Human Res., Docket No. 2014-1767-CONS (Sept. 30, 2014).


6.
 Even though the Grievance Board had ordered Grievant reinstated to her position in its September 30, 2014, decision, Respondent did not reinstate her.  There was no evidence presented to suggest that Respondent attempted to return Grievant to work following the issuance of the decision.  

7.
The record is unclear as to why Grievant was not “processed” to return to work between September 30, 2014, and July 28, 2015.  No testimony was presented to explain what, if anything, occurred during this time period.  However, a review of the exhibits reveals that Grievant had surgery on or about September 29, 2014, following her level three hearing, but before the decision was issued, and participated in physical therapy until on or about July 8, 2015.
  It is unclear from the record as to when Grievant was released to return to work.    


8.
Grievant was sent for an independent medical examination (“IME”) on July 29, 2015, with Dr. Joseph E. Grady, II, M.D., C.I.M.E.  Dr. Grady concluded that Grievant was “at the maximum medical improvement for her shoulder injury. . . .”  Dr. Grady further commented that, “[i]f the claimant was to attempt to return to work, I believe it would likely be in a light duty capacity where she is essentially not really using her left arm much and certainly avoids any lifting, pushing, or pulling with the left arm because of her persistent rotator cuff tear of the left shoulder.  I would expect her restrictions to be permanent. . . .”
  Dr. Grady completed a Return to Work Evaluation form, on which he indicated that Grievant would be restricted to “full time light work,” meaning she would be restricted to “20 lbs. maximum lifting; carrying 10 lb. articles frequently; most jobs involving sitting with a degree of pushing and pulling.”
  In his report, Dr. Grady further concluded that Grievant’s shoulder injury constituted a 9% permanent partial impairment.  

9.
On June 2, 2015, before Grievant’s IME, Respondent posted a unit clerk position at Golden Harvest.  Grievant applied and was interviewed for the same.  However, Grievant was not selected for the position.  Sometime after this, Grievant inquired of Mark Simpson, Director of Nursing (“DON”) at WCH, as whether she could apply for the CNA position previously held by Drema Blackburn because her position did not involve duties contrary to her restrictions.  Mr. Simpson informed Grievant that she could apply when it was posted.  However, Grievant did not get the opportunity to apply for that position because it was filled “in-house,” meaning it was not posted publically, and Grievant was not otherwise informed of the posting, even though she was still an employee.    
    

10.
On September 16, 2015, Grievant provided a Return to Work slip from her physician, Dr. Gary McCarthy, to Michelle Bishop, Golden Harvest Director of Nursing (“DON”), seeking to return to work on that date with the following listed limitations: “per IME recommendations for light duty no pushing, pulling, carrying w/ left arm lifting 0-10 lbs.”    

11.
By letter dated September 21, 2015, Grievant was informed by American Zurich Insurance Company, the workers’ compensation provider, that her temporary total disability benefits were being suspended effective that same date because she had reached her maximum medical improvement pursuant to Dr. Grady’s report.


12.
By a separate letter dated September 21, 2015, Grievant was informed by Zurich that, “[t]he evidence in your claim indicates you have a permanent partial disability and you have not returned to work.  You will receive non-awarded partial (NAP) benefits, paid at the permanent disability rate until the entry of your award.  These NAP benefits will be deducted from your PPD award.  Please note that NAP benefits may be terminated if your NAP benefits exceed your expected PPD award.”


13.
The functional job description for Grievant’s position, Long Term Care Health Service Worker, lists the following 36 responsibilities of the position:
1.
Assists in the preparation for admission for residents.

2.
Assists in and accompanies residents in the admission, transfer, and discharge procedures.  Orients resident to room, call light, bed controls, etc. as per policy.

3.
Provides personal care, which may include bed bath, shower or whirlpool, oral hygiene, combing hair, back care, dressing residents, changing bed linen, cleaning overbed table and bedside stand.  Straightening room and other general care as necessary throughout the day.

4.
Provides evening care which includes hands/face washing as needed, oral hygiene, back rubs, peri-care, freshening linen, cleaning overbed tables, straightening room and other general care as needed.  

5.
Provides post-mortem care and assists in transporting bodies to the morgue.

6.
Assists Licensed Nurse in treatment procedures.

7.
Provides general nursing care such as positioning residents, lifting and turning residents, applying/utilizing special equipment, assisting in use of bedpan or commode, bowel and bladder training, and ambulating the residents.

8.
Takes and records temperature, pulse, respiration, weight, blood pressure and intake/output as per unit policies and per order of licensed nursing staff.

9.
Makes rounds throughout shift; knows whereabouts of assigned residents.

10.
Makes rounds at end of shift to ensure the unit is left in good condition.

11.
Adheres to policies and procedures of the facility and the Department of Nursing.

12.
Participates in socialization activities on the unit.

13.
Turns and positions residents as ordered and/or as needed, making sure no rough surfaces are in direct contact with the body.  Lifts and turns with proper and safe body mechanics and with available resources, utilizing mechanical lifts as per unit policy.  

14.
Checks for reddened areas or skin breakdown and report to RN or LPN.
15.
Ensures residents are dressed properly and assists, as necessary.  Ensures that used clothing is properly stored in beside stand, dirty linen hamper or on hangers in closet.  Ensures that all residents are clean and dry at all times.

16.
Checks unit for adequate linen.  Folds neatly and arranges linen in linen closet.  Cleans linen cart.  Stocks linen cart prior to oncoming shift.  Provides clean linen and clothing.  Makes beds.  

17.
Launders residents clothing, personal linen as assigned by the Long Term Care Coordinator, RN, or LPN.

18.
Restrains residents properly, when ordered, makes appropriate notations on the restraint flow sheet.

19.
Provides reality orientation in daily care.

20.
Maintains residents dignity.  Functions as a resident advocate by protecting the resident[‘]s rights.

21.
Prepares residents for meals; serves and removes food trays and assists with meals or feeds residents, if necessary and as directed by licensed staff.

22.
Distributes drinking water and other nourishments to residents, documents these actions on the appropriate flow sheets.  Provides all snacks at ordered time, documents if resident takes or refuses snacks.

23.
Performs general care activities for residents in isolation.

24.
Answers residents[’] call lights, anticipates residents[’] needs and makes rounds to assigned residents.

25.
Assists residents with handling and care of clothing and other personal property (including dentures, glasses, contact lenses, hearing aids, and prosthetic devices).

26.
Transports residents to and from various departments, as requested.

27.
Reports and, when appropriate, records any changes observed in condition or behavior of residents and unusual incidents or complaints received from the resident.

28.
Participates in and contributes to Nursing Care conferences as requested by the licensed nursing staff.

29.
Follows directions, both oral and written, and works cooperatively with other staff members.

30.
Establishes and maintains interpersonal relationship with residents, family members, and other facility personnel while assuring confidentiality of resident information.  

31.
Maintains I & O, and Turn and Positioning Records as ordered.

32.
Collects specimens as instructed by the RN or LPN.

33.
Maintains and uses unit equipment as per policy.  Reports malfunctioning equipment to the charge nurse, fills out the maintenance request form.

34.
Supports and adheres to Nursing Service and Administrative Policy and Procedures.

35.
Cooperates and offers help to all personnel.

36.
Performs other duties as assigned.


14.
The functional job description for Long Term Care Health Service Worker lists the following as “physical requirements” of the position:  “(1) Employee should be able to sit, stand, squat, walk, bend, lift, and reach as required by the job. (2) Able to reach arms above head for filing and information retrieval purposes.”


15.
After reviewing Dr. Grady’s IME report, Michelle Bishop, DON Golden Harvest, reviewed the functional job description for the HSW position, and determined that based upon her restrictions, Grievant could no longer perform the essential functions of her job.  


16.
By letter dated October 8, 2015, Dawn Adkins, Equal Employment Opportunity Officer at DHHR’s Office of Human Resources Management (“ORHM”)
, wrote to Sara Walker, Director of the West Virginia Division of Personnel, petitioning her for approval to deny continuation of less-than-full-duty work opportunity for Grievant.  In support thereof, Ms. Adkins stated as follows:  
Our Agency’s need to pursue this action is based on documentation indicating that Ms. Hamilton’s restriction to less-than-full-duty work is permanent.  It is also based on items (a) and (d) of section 14.4(h)2 which indicate that the denial of less-than-full-duty employment may be approved under the conditions that: 

(a) The employee cannot perform the essential elements of his or her position with or without accommodations. 

(d) The approval of the request (for less-than-duty work) would seriously impair the agency’s ability to conduct business. . . 

Joseph E. Grady, II, MD, C.I.M.E., provided an independent medical examination on July 29, 2015.  The statement indicates that Ms. Hamilton’s restrictions include no lifting, carrying, pushing, or pulling with her left arm.  Dr. Grady also stated that these limitations are permanent.  Additionally, an evaluation of the tasks associated with the job of Health Service Worker indicated that the job cannot be sufficiently modified to accommodate Ms. Hamilton’s permanent restrictions.  

Due to the hospital’s requirement that HSW’s in the long term care unit be able to assist patients who are mobility challenged with bathing, grooming, dressing and feeding and the permanency of Ms. Hamilton’s impairment, it is not feasible to accommodate Ms. Hamilton’s less-than-full-duty requirement that she avoid lifting, pulling or pushing with her left arm in the HSW position.  It is also not feasible to modify her job to accommodate her needs in the current position.  Alternate employment will be explored with Ms. Hamilton. . . .


17.
Ms. Adkins based her decision to petition Director Walker on the representations made to her by the hospital and/or Michelle Bishop.  Ms. Adkins also received her information about the essential functions of the HSW/CNA position, and the availability of positions Grievant could perform from the hospital and/or Ms. Adkins.


18.
Through correspondence with a case manager at CorVel Corporation who was working with Zurich dated October 22, 2015, Dr. McCarthy was provided a list of “transitional job duties” and asked whether Grievant was approved to be released to perform the same.  The duties listed were as follows:  “Shredding papers-no lifting; filing papers-no lifting; making copies; dust and clean desks; re-lable (sic) manuals and file updates in binder; organize office supplies; checking all urinal and bedpans for plastic covers; make sure all residents’ items are labled (sic); make sure all wash basins are labeled; stock gloves in rooms; empty sharp containers; make sure Geri and wheelchairs are labled (sic); defrost fridge in break room; feed residents of the Long Term Care Unit.”  Dr. McCarthy approved Grievant to perform these transitional duties.
  

19.
By letter dated October 23, 2015, Director Walker informed Ms. Adkins that she was approving the denial of Ms. Hamilton’s request to continue to work at less than full duty.


20.
By letter dated October 26, 2015, Ms. Adkins informed Grievant that DHHR/ORHM had requested from DOP permission to discontinue recognition of her permanent restrictions, and was granted the same on October 23, 2015.  Ms. Adkins further informed Grievant that once this happens and an employee is notified, “a job search to possibly accommodate the employee in another capacity is started.”
  Ms. Adkins explained that in order to start the job search process, Grievant would need to complete an application, which would be evaluated with her experience, education, and restrictions taken into account.  Once this was done, Ms. Adkins’s office would receive a list of classifications for which Grievant qualified, and the same would be sent to Grievant.  Ms. Adkins also stated, “[y]ou will then be asked where else you would like us to search for you a position within the Agency if one isn’t available at your current worksite.”  Grievant was directed to submit her application to ORHM no later than December 7, 2015.


21.
By letter dated December 8, 2015, Ms. Adkins informed Grievant that based upon her application and restriction, she qualified for the following jobs: driver, food service worker, guard 1, lab assistant 1, office assistant 1, and telephone operator.   Ms. Adkins then stated the following:  

These positions were forwarded to Welch Community Hospital for their review.  They currently have a Lab Assistant 1 position open.  However, the position requires a phlebotomy certification prior to hire.  After our discussion on this (sic) December 3, 2015, I checked the Division of Personnel Website . . . and none of the positions listed were available in McDowell County.  I also contacted the McDowell County DHHR Office to inquire about openings.  The Community Service Manager . . . stated that she has an Office Assistant 2 position and an Economic Service Worker position open.  She requested that I forward your application to her for the OA2 position and stated that you need to take a Civil Service test for the Economic Service Worker Position.  If you need any direction, she said you can call her . . . . You are strongly encouraged to visit the above website every Monday and apply for any positions in which you are interested.  Please notify me of any positions for which you are interested or apply. . . .


22.
By letter dated January 29, 2016, Ms. Adkins informed Grievant that,  
[d]ue to the fact that you can no longer work in the position at Welch Community Hospital in which you were initially hired and the fact that neither the hospital nor any other DHHR bureaus currently have positions open that would meet your needs, our only option is to provide you with a DOP-L2.  If you would like to be considered for a personal leave of absence (PLOA) for up to 90 days in order to participate in our medical benefits program, please complete the DOP-L2 and return it to me and the hospital’s HR Director, Willie K. Bishop, by 2/10/16.  Personal Leaves of Absence are available at the discretion of the bureau appointing authority.  Therefore your approval is not guaranteed.


23.
Upon information and belief, Grievant did not request a personal leave of absence, and Respondent did not place her on one. 

24.
Upon information and belief, Grievant has not secured other employment with the State of West Virginia.  However, both parties agree that Grievant was not dismissed from employment.

25.
While the October 26, 2015, correspondence from Ms. Adkins to Grievant bears the subject “Position Accommodation Search” and mentions the possibility of accommodating an employee in another capacity, there was no evidence presented to suggest that any formal ADA process was initiated.  No ADA forms, or documents, were introduced into evidence.  Further, Ms. Adkins refers to herself by various titles in her correspondence, only one of which includes “ADA Officer.”  There was no reference to any ADA Committee or Coordinator, or any evaluation pursuant to the ADA.  
Discussion

 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 
Grievant makes a number of arguments in her proposed Findings of Fact and Conclusions of Law.  Grievant argues that Respondent should have returned her to work in the light-duty position in which she had previously served, and that Respondent’s actions were improper.  Grievant cites a number of cases pertaining to the Americans with Disabilities Act (“ADA”), but does not assert that Grievant requested an accommodation pursuant to the ADA.  Respondent denies Grievant’s claims, and argues that its actions were justified in that Grievant could not perform the essential functions of her HSW position, and there were no other open positions for which Grievant qualified. 
Additionally, Grievant argues that Respondent’s failure to return her to work pursuant to the Grievance Board’s order in a prior grievance was an act of reprisal.  Specifically, Grievant states in her proposed Findings of Fact and Conclusions of Law that, “Respondent has failed to present any legitimate, non-retaliatory reasons for its refusal to comply with the September 30, 2014, Board order to return Grievant to work. . . .”
  Grievant further stated in her proposed Conclusions of Law that, “Grievant proved that the refusal by Respondent to comply with the Board’s order to return her to full-time employment was retaliatory.”
 Grievant does not appear to make any other allegation of reprisal.  The Grievance Board is prohibited from enforcing its own orders.  Such are enforceable only in the Circuit Court of Kanawha County, West Virginia.  See W. Va. Code § 6C-2-5(a).  Therefore, the filing of a grievance to enforce a prior order of the Grievance Board is improper.  Grievant’s argument that Respondent’s refusal to comply with the Board’s order to return her to full-time employment was retaliatory is, essentially, seeking enforcement of a prior Grievance Board order.  As such, that claim will not be addressed further herein.    
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hospital v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and [the] Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  
Grievant does not deny that she has the physical restrictions identified by Dr. Grady, or that she cannot perform many of the responsibilities of the HSW position because of those restrictions, such as lifting, turning, and dressing residents, among others.  It is noted, however, that Grievant can perform many of the HSW responsibilities listed in the functional job description.  Grievant appears to argue that she should have been returned to the HSW position, but assigned the light-duty responsibilities she performed for about one year before her impairment was determined to be permanent.  The administrative rule states as follows:
The appointing authority, after receiving approval of the Director, may deny the request to return or continue to work at less than full duty under conditions including, but not limited to, the following: the employee cannot perform the essential duties of his or her job with or without accommodation; the nature of the employee’s job is such that it may aggravate the employee’s medical condition; a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or, the approval of the request would seriously impair the conduct of the agency’s business.
W. Va. Code St. R. § 143-1-14.4.h.2.  Before Grievant’s impairments were known to be permanent, she had been temporarily assigned light-duty work that she could perform, such as clerical, unit clerk duties.  Grievant requested to return to work performing these light-duty assignments after her impairment was found to be permanent.  Respondent asserts that it created the light-duty assignment for Grievant temporarily while she was recovering from her injury.  Such was not a permanent assignment, and that Respondent does not have permanent light-duty assignments.


It is Grievant’s burden to prove that Respondent’s decision not to return her to work in the HSW position was arbitrary and capricious.  The parties appear to agree that there is a large part of the HSW duties that Grievant cannot perform with her permanent restrictions.  With her restrictions, Grievant cannot lift or turn residents, and cannot push, pull, or lift more than 20 pounds with her left arm.  Grievant could likely pass food trays and water pitchers with her right hand and arm, along with many other duties, but she still would be unable to provide the residents with the type of personal care that HSW perform.  Such are the essential functions of the HSW job.  Grievant has not suggested that she could perform the essential functions of her position with accommodation.  Grievant wants the light-duty assignment of clerical, unit clerk duties to continue permanently.  Under the Administrative Rule, Respondent, after receiving approval from the Director of DOP, has the discretion to deny a request to return or continue to work at less than full duty if an employee cannot perform the essential functions of her position with or without accommodation, and if the approval of the request would seriously impair the conduct of the agency’s business.  The Respondent followed the provisions of the rule and received the approval of the Director of DOP.  There is no dispute that Grievant cannot perform the essential functions of her HSW position. Based on the evidence presented, it is apparent that the HSW position is a physically demanding job, and critical to the care of the residents at Golden Harvest.  Further, Grievant has failed to produce any evidence to suggest that Respondent would be required by any law or regulation to assign her the light-duty clerical work she previously performed on a permanent basis.  As such, the undersigned cannot find that Respondent’s failure to place Grievant in a permanent light-duty position was improper, or arbitrary and capricious.  

Although Grievant did not prove that she could perform the essential functions of her HSW position with or without accommodation, Respondent asserted that it is required  to place Grievant in another position for which she is qualified if such position is available.  However, Respondent did not identify whether this requirement is derived from policy or any provision of the ADA.  Nonetheless, the evidence presented establishes that Ms. Adkins, relying in part on WCH, attempted to find Grievant other employment.  Grievant applied and was interviewed for a unit clerk position at Golden Harvest, but was not selected, and had been told that she could apply for another position when it was posted.  However, Respondent failed to post that second position publically, and did not inform Grievant of the internal posting.  Grievant also applied for a position with another agency based upon information given to her by Ms. Adkins.  While the undersigned finds it suspicious that Grievant was not allowed to apply for the second position with Golden Harvest, and that she was not selected for the first position even though she had performed the duties of that job previously, no substantial evidence regarding the selection process for those positions was presented.  Further, Grievant did not file a grievance regarding the non-selection. 
The evidence presented established that Ms. Adkins from OHRM engaged in meaningful interactions with Grievant to search for available positions, including having Grievant complete an application, and having Grievant’s qualifications evaluated to determine which classifications she was qualified to perform, taking into consideration her restrictions.  See Everson v. Div. of Highways, Docket No. 2014-0150-DOT (Apr. 17, 2015).  Ms. Adkins testified that she received no further communications with Grievant after January 29, 2016.  However, Ms. Adkins testified that she continued to look for Grievant positions for which to apply.  Given the evidence presented, the undersigned cannot find that Respondent’s actions in seeking other positions for Grievant were arbitrary and capricious.     

Accordingly, this grievance is DENIED.           

 The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this is not a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).

2.
An employee’s return to work at less than full duty is governed by the Division of Personnel’s administrative rule:

The appointing authority, after receiving approval of the Director, may deny the request to return or continue to work at less than full duty under conditions including, but not limited to, the following: the employee cannot perform the essential duties of his or her job with or without accommodation; the nature of the employee’s job is such that it may aggravate the employee’s medical condition; a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or, the approval of the request would seriously impair the conduct of the agency’s business.

W. Va. Code St. R. § 143-1-14.4.h.2.


3.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hospital v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and [the] Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).

4.
Grievant did not prove that she could perform the essential functions of her HSW position with or without reasonable accommodation; therefore, she is not entitled to return to work in that position.  Further, Grievant failed to prove that that Respondent’s refusal to return her to the light-duty clerical position on a permanent basis was arbitrary and capricious.  


5.
Grievant failed to prove by a preponderance of the evidence that Respondent’s actions in attempting to find her other positions were arbitrary and capricious.   
6.
The Grievance Board is prohibited from enforcing its own orders.  Such are enforceable only in the Circuit Court of Kanawha County, West Virginia.  See W. Va. Code § 6C-2-5(a).  Therefore, the filing of a grievance to enforce a prior order of the Grievance Board is improper.  Grievant’s argument that Respondent’s refusal to comply with the Board’s order to return her to full-time employment was an act of reprisal is an attempt to seek enforcement of a prior Grievance Board order.  Therefore, this claim cannot be considered herein. 
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: December 22, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� It is noted that at the commencement of the hearing, the undersigned indicated on the record that as this was a disciplinary matter, the Respondent would bear the burden of proof.  However, despite this matter having been filed directly to level three, the parties agreed that this is a nondisciplinary grievance, and that Grievant would bear the burden of proof.  Given such, the undersigned proceeded with the hearing as scheduled, with Grievant presenting her case in chief first.    


� See, testimony of Grievant; testimony of Walter Garrett.


� See, Respondent’s Exhibit 1, “Independent Medical Examination” Report, dated July 29, 2015.


� See, Respondent’s Exhibit 1.


� See, Respondent’s Exhibit 1, Return to Work Evaluation form, dated July 29, 2015.


� See, Grievant’s Exhibit 2, letter from Zurich.


� See, Grievant’s Exhibit 3, letter from Zurich.


� See, Respondent’s Exhibit 2, Functional Job Description, Section IV. “Responsibilities.”


� See, Respondent’s Exhibit 2, Functional Job Description, Section XIII. “Physical Requirements.”


� Ms. Adkins has also been identified as “EEO/Civil Rights/ADA Officer,” “Equal Opportunity Officer,” “EEO/Civil Rights Officer,” and “EEO Office[r]” in the various correspondence introduced as evidence in this matter.  The undersigned does not know which title is correct, or why there were so many different titles used.


� See, Respondent’s Exhibit 3, letter to Director Walker.  


� See, testimony of Dawn Adkins.


� See, Grievant’s Exhibit 5, CorVel correspondence with Dr. McCarthy.


� See, Respondent’s Exhibit 5, October 23, 2015, letter.


� Neither party offered an explanation as to which law, regulation, or policy requires this job search.  Further, no DHHR policies were introduced into evidence.  


� See, Respondent’s Exhibit 6, October 26, 2015, letter.


� See, Respondent’s Exhibit 9, December 8, 2015, letter.


� See, Respondent’s Exhibit 12, January 29, 2016, letter.


� See, Grievant’s proposed Findings of Fact and Conclusions of Law, pg. 11.


� See, Grievant’s proposed Findings of Fact and Conclusions of Law, pg. 28.
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