WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JAMES C. WEIMER,
Grievant,

v.






Docket No. 2015-1646-PSC
PUBLIC SERVICE COMMISSION,
Respondent,

and
ROBERT WEIFORD II,



Intervenor.


D E C I S I O N
James C. Weimer, Grievant, filed this grievance against his employer, the Public Service Commission (“Commission”), Respondent, on June 26, 2015, protesting his non-selection.  This grievance arises out of the selection process for the classified position of “Engineer Senior”
 within the Commission’s Gas Pipeline Safety Division, said position functions as the managing engineer for the gas pipeline safety inspectors in that division.  Grievant filed one grievance, but filed two versions of the grievance form.  A level one hearing was requested on one form and a level three hearing was requested on a second form.
  The forms appeared to be virtually identical in all other material respects.  Grievant’s Statement of Grievance alleged that:
On June 15, 2015 the Public Service Commission appointed an individual to the Senior Engineering [sic] position in the Gas Pipeline Safety Division without a full review of the background, history, experience and educational qualifications necessary for the safety position without adherence to either the Pre Employment Reference and Inquiries Rule or the Adverse Suitability Determination of the successful candidate and all other qualified candidates.  In addition the appointment appeared to have elements of internal bias as well as a clear element of age discrimination with respect to the candidate filing this action despite superior qualifications.
Grievant specified the following relief:

To have the appointment rescinded and Grievant appointed [sic] or an equal open position in the [Engineering Division of the Commission] [sic] be provided to the Grievant filing this action.  In addition any participant in the Grievance process with former ties to the West Virginia American [W]ater Company should be excluded from any decision regarding this Grievance.  Grievant requests immediate movement to level 3 or directly to the Grievance Board if the Chief Administrator has insufficient personnel to make a Level 3 [sic] Decision.

R Ex 17 

A level one hearing was scheduled for July 10, 2015, but was continued at the request of Grievant.
  In accordance with Grievant’s July 15, 2015 request, a level one conference, instead of a level one hearing, was ultimately scheduled for August 24, 2015.  In accordance with W.Va. Code §6C-2-3(f), Robert Weiford II, Intervenor, was notified of the grievance and advised that he was entitled to intervene if he so wished.
  Intervenor Weiford filed appropriate documentation and his request to intervene was granted on or about June 30, 2015.

A conference was held at level one on August 24, 2015, and the grievance was denied at that level on September 15, 2015.  Grievant appealed to level two on September 23, 2015.  A mediation session was held on October 19, 2015.  Grievant appealed to level three on October 28, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on May 16, 18, and 19, 2016, three days of hearing at the Grievance Board(s Charleston office.  Grievant appeared in person and with legal counsel G. Nicholas Casey, Esquire, of Lewis Glasser Casey & Rollins, PLLC.  Respondent was represented by its general counsel, Belinda B. Jackson, Esquire.  Intervenor appeared in person, pro se.  This matter became mature for decision upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about June 24, 2016.  Both principal parties submitted fact/law proposals.

Synopsis
Grievant is desirous of the classified position of Engineer Senior.  Grievant alleges that Respondent’s selection process was severely flawed and the selected applicant, Intervenor, is or was unqualified.  An interview panel met with candidates, after the interviews the members recommended the Intervenor for the position based upon his qualifications, desired skill set(s) and his interview performance. Grievant failed to persuasively demonstrate that he was the most suited applicant for the position.  Grievant failed to demonstrate that his non-selection was the product of unlawful, unreasonable, or arbitrary and capricious behavior.  Grievant failed to demonstrate that he was the overall best candidate for the position. The successful candidate was deemed qualified and Respondent presented a rational basis for the determination it reached for the selection of Intervenor as the successful applicant.  This grievance is DENIED. 
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.

Findings of Fact
1. Grievant is employed by the Public Service Commission, Respondent, as a Professional Engineer and provides a variety of services to Respondent.  Grievant has been employed with Respondent for over 16 years.  Grievant has a detail orientated personality.  Grievant is a respected professional and a valued member of the Public Service Commission.  
2. Respondent posted two job postings, an Engineer Senior Classified Position and a Technical Analyst Senior Classified Position, R Ex 2 and G Ex 11. Nevertheless, there was only one position to be filled.  An individual qualified for either job classification was deemed eligible for the position Respondent was attempting to fill.  The open position and its duties were not strictly defined, there was a varying degree of flexibility anticipated with this position. 
3. Grievant, Intervenor, and five other individuals applied for the position.
4. Grievant applied for the posted position of Engineer Senior, and, after his interview, Grievant was ranked sixth out of seven applicants.

5. The selected candidate, ranking first among the seven candidates, was Intervenor Robert Weiford II, a Registered Professional Engineer whose most recent previous employment was with the West Virginia American Water Company (“WVAWC”). 

6. Mary Friend is the Director of the Gas Pipeline Safety Division.  She is the responsible individual wanting to hire the position being discussed in this grievance matter.  Ms. Friend is a licensed practicing Professional Engineer with years of experience and expertise.  Director Friend was an active participant on the interview panel.  
7. Elizabeth Sharp is currently the Human Resource Officer with the Public Service Commission, she has been employed with Respondent in a variety of positions since 1984.  Ms. Sharp participated in the interview process as a non-scoring interviewer, ideally her purpose as a Human Resource Officer was to assist and provide guidance with regard to Respondent’s and DOP’s selection practices and applicable rules.  Ms. Sharp testified at the level three hearing.
8. The selection process utilized in the instant selection was guided by Respondent’s Process and Procedure on Selection and Hiring. See G Ex 9 or R Ex 1, same document.  After the position was posted with West Virginia Department of Personnel (DOP), Ms. Sharp provided a set of sample questions to Ms. Friend, arranged by competency groupings, from which questions were selected for the interviews.  
9. The questions were crafted, in good faith, intended to assess the qualifications and suitability of the candidates for the position.
 
10. Director Friend chose questions designed to evaluate the applicants’ general knowledge about the position, assertiveness, adaptability, management skills, time management, work relationships, analytical skills, communication skills, organization, accuracy, attention to detail, judgment, ethics, and leadership. 

11. Among the attributes, competencies and qualifications of the various applicants, the ability to supervise was of interest.  Director Friend sought an individual with a variety of skills, but among such skill sets she wanted an individual with supervisory ability.  See Friends L-3 testimony.
12. Responses were assessed individually by the committee, and the overall interview performance of each candidate was determined in rank order. Weight was given to a candidate(s interview performance in determining the candidate with the highest qualifications for the position. 
13. The same set of questions was asked of each applicant, and each applicant was scored by three separate participants on the selection panel.  That selection panel included Director Friend, Ira Baldwin (Manager, Railroad Safety Section) and Robert Blankenship (now Director, Transportation Enforcement Division).  Ms. Sharp participated in the interviews as a non-scoring interviewer.  
14. At the conclusion of each interview, Director Friend, Mr. Baldwin and Mr. Blankenship each assigned scores to the applicants.  These scores were tabulated and entered into a table.  R Ex 5   Intervenor received the highest composite score from all interviewers, with a total of 140 points, while Grievant’s total composite score from the interviewers was 125 points, ranking Grievant sixth out of seven candidates.
15. Robert Blankenship testified at the level three hearing.  He was a member of Respondent’s interview panel and formed an opinion regarding the suitability of Intervenor and Grievant for the position in discussion.  Mr. Blankenship persuasively justified his opinion regarding both. 

16. Grievant disagrees with the scoring done by Mary Friend, Ira Baldwin and R.D. Blankenship, the interview panel.  R Ex 4
17. Intervenor’s previous employment before being hired by Respondent was in a supervisory position.
18. Ms. Friend contacted Intervenor’s references, including two social references and Intervenor’s direct supervisor at WVAWC, Jeff Ferrell.  Mr. Ferrell reported to Ms. Friend that Intervenor had a good work ethic with “no issues,” and that he would recommend Intervenor for the Engineer Senior position.

19. Upon conclusion of investigating Intervenor’s references, Ms. Friend recommended that the Engineer Senior position be offered to Intervenor Weiford, and recommended a starting salary.  Following this, and upon Chairman Albert’s approval, Ms. Sharp processed the transaction documents with DOP.   
20. DOP validates an applicant’s qualification for a particular job classification.  Rebecca White of the Personnel Transaction Review Unit of the WV DOP testified at the level three hearing.  She provided information regarding the validation process implemented by DOP to verify the eligibility of an applicant for a job classification.
21. DOP validated Intervenor’s qualifications as eligible for the position Respondent was attempting to hire.  

22. The Intervenor was offered and accepted the position with Respondent’s Gas Pipeline Safety Division.  The position title utilized at the Commission for the position is “Gas Pipeline Safety Manager.” The Division of Personnel classification title for the position filled is “Engineer Senior.”  
23. If Intervenor had not accepted the position, as offered by Respondent, Grievant was not considered the next in line for the position. 
24. Intervenor was disciplined for an incident that transpired while he was employed with WVAWC, prior to his employment with Respondent.  Reflected in a letter from his then employer dated March 27, 2015.  G Ex 2 

25. The prior discipline for a safety violation was not disclosed during the interview process.  After Respondent learned of this safety incident, Intervenor answered to Director Friend’s satisfaction regarding the personnel incident for which he was disciplined by a prior employer.  See Friends L-3 testimony. 

26. Grievant is of the opinion that Respondent was not timely advised of the incident prior to making a job offer to Intervenor and/or the existence of this safety incident in Intervenor’s work history taints his ability to fully serve in the position he has been hired to perform.
27. Grievant testified at the level three hearing.  He provided information regarding his work experience and expertise.  Grievant is respected for professional competency.  Grievant is respected and praised by Respondent’s users, co-workers and members of the public.  It is Grievant’s opinion that he should have been offered the job opening. 
 SEQ CHAPTER \h \r 1Discussion

The subject issue of this grievance is not a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. The burden of proof in non-disciplinary matters rests with the Grievant to prove by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  It is only when a grievant “can demonstrate that the selection process was so significantly flawed that he or she might reasonably have been the successful applicant if the process had been conducted in a proper fashion this Board will require the employer to review the qualifications of the grievant versus the successful applicant.”  Thibault, supra, quoting Jones v. Bd. of Trustees/W.Va. Univ., Docket No. 90-BOT-283 (Mar. 28, 1991).

Respondent had an opening within its Gas Pipeline Safety Division, said position functions as the managing engineer for the gas pipeline safety inspectors in that division.  Respondent distributed two postings, one being an Engineering Senior Classified Position (R Ex 2), and a Technical Analyst Senior Classified Position (G Ex 11).  The postings were not the same job classification; however, the postings were issued in search of a suitable candidate for one open position.  Dependent upon the qualifications and skill set of the chosen applicant, adjustments were foreseen for the position.  Anticipated adjustments included discretionary and/or recognized job responsibilities and the designated amount of compensation.
  Grievant and Intervenor applied for the classified position of Engineer Senior. 

The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.
  Thibault, supra.  The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


The Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005)  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).

Grievant’s argument is that the selection process was flawed, making a number of allegations.  It is not lost that Grievant is of the opinion that the State hiring practices did not discover information that Grievant believes should have a profound effect on Intervenor’s eligibility for the appointment.  It is also known that Grievant is convinced that Respondent failed to meet the requirements of the West Virginia Division of Personnel’s policy.
  The undersigned is not persuaded.
Grievant spent an abnormal amount of time hammering away at ancillary points.  Grievant had a theory of the case, which is not necessarily accepted by this trier of fact.  While certain facts/points were interesting, such points of interest were generally not substantial with regard to an essential element of this case.  For example the non-disclosure of a fact that Grievant believes is substantial regarding the successful applicant, Intervenor, in and of itself does not establish a significant flaw.
Further, Grievant’s attempt at impeaching the interview process was not persuasive.  It is clear that Grievant does not like the hiring process West Virginia state agencies use to fill a vacancy.  Grievant did not establish that Respondent used a process other than the approved process.  In a non-selection case, it falls to the grieving, unsuccessful applicant to prove, by a preponderance of the evidence, that the employer violated the rules and regulations governing hiring, acted in an arbitrary and capricious manner, or was clearly wrong in its decision.  Grievant did not sustain this burden. Grievant attempted to establish a fatal flaw with the method of State hiring practices.  Grievant believes that the State of West Virginia could improve its hiring practices, yet, Grievant did not establish that the instant Respondent violated the applicable rules and regulations governing a State agency hire.  Respondent attempted to comply with West Virginia State agency hiring practices, there was no indication in this fact pattern that Respondent attempted to circumvent or misapply any known applicable regulation. Grievant attacks the fundamental hiring system.  Not all things are orderly, perhaps more attention is needed prior to employment, credentials approval or earlier reference checks. If an agency conducts its affairs as designated by applicable rules and regulation, due diligence is credited to the agency, unless proven to be incorrect. 

While Grievant maintains he meets all the requirements and can fulfill all the duties of the posting for an Engineer Senior, even if factually accurate, the information is a non-starter.  It does not guarantee Grievant is the best suited applicant for the position in discussion.  Pursuant to the evidence of this matter, Grievant was ranked sixth out of seven candidates. The selected candidate, ranked first among the seven candidates. Division of Personnel determined Intervenor’s eligibility for the position.
  The selection process at issue in this grievance is theoretically designed to treat each applicant in the same manner.  Each applicant was scored on the same selection criteria and asked to provide the same information and to answer the same questions.  Each member of the selection panel testified at level three that he or she does not consider age to be an appropriate criterion for the selection of an applicant.  Grievant did not demonstrate that he was treated any differently from any other candidate in the selection process.   


 SEQ CHAPTER \h \r 1Grievant’s allegations were not overlooked or misunderstood.  However, Grievant failed to carry necessary elements of this grievance matter.  Pursuant to reliable facts of evidence in this matter, the selection process was legally sound.
  Respondent violated no laws, regulations, or rules of the State of West Virginia in the appointment of Intervenor to the position of Engineer Senior.  It is not established that Respondent or any of its responsible agents unlawfully acted against Grievant in the selection of Intervenor Weiford for the position.   
An interview committee was appointed to recommend a candidate for the position.  After the interviews, the committee selected the Intervenor for the position based upon his qualifications and his interview performance.  In summation, while Grievant met the qualifications for the position, he did not adequately demonstrate to the interview panel that he was more suited than the successful applicant.  In review of Grievant(s qualifications, interview scores and employment history with Respondent, it cannot be said that the Respondent(s selection of applicant Robert E. Weiford, II was without due consideration, or in disregard of pertinent facts and circumstances of the job responsibilities.  Although it is understandable that Grievant disagrees with Respondent’s methods, the ultimate decision is based upon a determination by Respondent’s agents as to which candidate would do the best job.  Grievant(s contentions were not proven to be as significant as Grievant believed they should have been evaluated.  In this case, Respondent explained its methods and reasoning in determining that applicant Weiford, Intervenor, was more qualified than Grievant, and the undersigned does not find abuse of the ample discretion afforded Respondent regarding this decision.  Grievant has not proven there was a flaw in the selection process which necessitates the reversal of Respondent(s discretion.  Selection decisions, especially with supervisory positions, are largely the prerogative of management.  Grievant has failed to meet his burden of proof and establish the selection process was arbitrary and capricious or Respondent’s choice of the successful applicant was an abuse of discretion.
Grievant failed to establish an unlawful action.  Grievant failed to demonstrate that he was the most qualified application for the Engineer Senior position in discussion.

 SEQ CHAPTER \h \r 1Conclusions of Law

1.
The subject issue of this grievance is not a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. The burden of proof in non-disciplinary matters rests with the Grievant to prove by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).

2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  Moreover, “an agency’s decision made by appropriate personnel as to which candidate is most qualified will be upheld unless shown to be arbitrary or capricious or clearly wrong.”  Id., quoting Sloan v. W.Va. University, Docket No. BOR-88-109 (Sept. 30, 1988).  
28. This Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-230 (Sept. 23, 2005); Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).

29.  “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep't of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
30.  In order to be instated into the position Grievant must not only prove that the selection was arbitrary and capricious, but also that he was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  It is only when a grievant “can demonstrate that the selection process was so significantly flawed that he or she might reasonably have been the successful applicant if the process had been conducted in a proper fashion this Board will require the employer to review the qualifications of the grievant versus the successful applicant.”  Thibault, supra, quoting Jones v. Bd. of Trustees/W.Va. Univ., Docket No. 90-BOT-283 (Mar. 28, 1991).

31. The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).

32. Grievant has failed to prove by a preponderance of the evidence that Respondent's selection decision for the position at issue was arbitrary and capricious, unlawful, or unreasonable under the circumstances.

33. Grievant failed to demonstrate that the successful applicant was not qualified for the position, or that there was a significant flaw in the selection process.
34. Grievant failed to demonstrate that he was the most qualified applicant for the position Respondent was seeking to fill.

Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: September 29, 2016



_____________________________

 Landon R. Brown

 Administrative Law Judge

� The position title utilized at the Commission for the position is “Gas Pipeline Safety Manager.” The Division of Personnel classification title for the position filled is “Engineer Senior.” 


� This Public Employees Grievance Board pursuant to July 1, 2015, correspondence letter informed Grievant the proposed grievance did not appear to fall under the guidelines required to allow a filing directly to level three, see W. Va. Code ( 6C-2-4(a)(4), and that this matter would be acknowledged as a level one filing.


� In a June 30, 2015 Notice of Level One Hearing, Chairman Michael Albert (Administrator), denied Grievant’s request that the Chairman be “excluded” from the grievance process.


�  July 7, 2015 Request for Continuance of Level One Hearing and for Scheduling of a Level One Conference; July 8, 2015 Level One Procedural Order.


�  June 30, 2015, Internal Memorandum to Bob Weiford.


� Grievant is of the opinion that the interview questions were not sufficiently relevant to the position. Grievant is of the opinion that had the interview questions been based on the attributes, competencies and qualifications required by the PSC Policy and Procedure on Selection and Hiring, Gr Ex 9, and fairly scored on the attributes, competencies and qualifications for the position as posted, he would have been awarded the Engineer Senior Classified Position.


� There is some overlapping degree of expertise, but the two classified positions do have a variation in qualifications and salary expectation.


� Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


� Grievant suggests that Respondent has an obligation to meet the requirements of the “Pre-Employment Reference and Inquiries Rule” and to conduct an “Adverse Suitability Determination” on any candidate selected to fill a vacancy at the Commission.  Implied in this allegation is the suggestion that because the Commission did not do so when it filled the Engineer Senior position, the process was flawed and should be overturned. This suggestion is erroneous.  Further, an additional flaw in Grievant’s reasoning, is the assumption that Respondent’s selection would have been somehow different if this inquiry had been conducted.  Director Friend testified unequivocally that later learning of Intervenor’s employment history at WVAWC did not in any way give her cause to question his appointment as the Gas Pipeline Safety Manager.  


� Rebecca White of the Division of Personnel testified at the level three hearing that all applications for positions in the classified service undergo a series of four total reviews designed to evaluate an applicant’s qualifications and to make a determination of whether the applicant meets the minimum qualification requirements.  


� Respondent’s witnesses Elizabeth Sharp, Mary Friend and Robert Blankenship testified at the level 3 hearing that the questions posed during the interviews were open-ended and offered the applicants the opportunity to describe their previous work experience through examples solicited in the questions.  






