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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BRIAN LARGE,



Grievant,

v.






Docket No. 2014-1634-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Brian Large, filed this action at Level Three against his employer, William R. Sharpe, Jr. Hospital, on June 6, 2014, after he was placed on suspension pending an investigation on June 2, 2014.  Subsequent to the investigation, Grievant was reinstated and reimbursed straight time back pay for the period of the suspension.  Grievant contends that he is owed additional wages for scheduled overtime during the period of the suspension.  Respondent concedes that Grievant was scheduled for overtime during the investigation and that he is owed additional back pay for that period of time.  The parties have not agreed to the number of hours of overtime Grievant is owed.


A Level Three evidentiary hearing was conducted before the undersigned on July 25, 2016, at the Grievance Board’s Westover office.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on August 16, 2016.


Synopsis


Grievant is employed at Sharpe Hospital as a Health Service Worker.  Grievant was suspended, without pay, pending the completion of an Adult Protective Services’ investigation.  Grievant was reinstated following the investigation and reimbursed straight time back pay for the period of the suspension.  Respondent concedes that Grievant was scheduled for overtime during the investigation and that he is owed additional back pay for that period of time.  Grievant proved by a preponderance of the evidence that he is entitled to $889.24 for the pay period during which he was suspended for overtime back pay and shift differential pay.

The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant was employed as a Health Service Worker for the Respondent on or about December 1, 2009.


2.
Grievant was placed on suspension pending an investigation on June 2, 2014.  Subsequent to the investigation and grievance, the employee was reinstated and reimbursed straight time back pay for the period of the suspension.


3.
Grievant contends that he is owed additional wages for scheduled overtime during the period of suspension.  Respondent acknowledges that Grievant was scheduled for overtime during the investigation, and that he is owed additional back pay for that period of time.


4.
Based on the record, it appears that Grievant was scheduled to work as follows:

(1) On Monday, June 2, 2014, a twelve-hour shift beginning at 7 p.m. until 7:00 a.m. the next morning;

(2) On Tuesday, June 3, 2014, an eight-hour evening shift;

(3) On Wednesday, June 4, 2014, an eight-hour night shift;

(4) On Thursday, June 5, 2014, a twelve-hour shift beginning at 7 p.m. until 7:00 a.m. the next morning;

(5) On Friday, June 6, 2014, a twelve-hour shift beginning at 7 p.m. until 7:00 a.m. the next morning;

(6) On Saturday, June 7, 2014, a twelve-hour shift beginning at 7 p.m. until 7 a.m. the next moring;

(7) On Sunday, June 8, 2014, a twelve-hour shift beginning at 7 p.m. until 7 a.m. the next morning;

(8) On Monday, June 9, 2014, an eight hour evening shift;

(9) On Tuesday, June 10, 2014, a sixteen-hour combined day and evening shift;

(10) On Wednesday, June 11, 2014, a sixteen-hour combined day and evening shift;

(11) On Thursday, June 12, 2014, an eight-hour evening shift.


5.
Grievant also claims sixteen hours of missed training that he was scheduled for but did not attend due to suspension.


6.
Grievant was made whole for the training hours when he was paid to make them up at a later date.  To pay him for this time would amount to paying him twice the hours actually spent in the training.


7.
Grievant’s rate of pay for overtime during the relevant period was $16.94 an hour.  The record indicates that Grievant is entitled to be paid for 46 hours of scheduled overtime.


8.
In Grievant’s schedule for the period of June 1, 2014, to June 15, 2014, all but sixteen hours of the 126-hour total were outside of day shift, so that the shift differential for the relevant period would have been for 110 hours, at a rate of $1 per hour, which would total $110.00.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Although this grievance started as a disciplinary matter, the only issue remaining concerns the hours of scheduled overtime owed to Grievant.  The record established that for the pay period from June 1, 2014, to June 15, 2014, Grievant was scheduled to work a total of 126 hours, 46 of which would have been overtime, in excess of 80 hours.  46 hours at $16.94 comes to a total of $779.24.  In addition, the record established that for the relevant pay period, Grievant is entitled to $110.00 for the $1 per hour rate for shift differential pay.  The amount of scheduled overtime and shift differential pay owed to Grievant is $889.24.  The undersigned agrees with Respondent that Grievant is not entitled to the claimed 16 hours of missed training on his schedule.  Grievant made up the training hours and was paid for that time after he was reinstated.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
Employees placed on an unpaid suspension pending investigation are entitled to unpaid scheduled overtime and shift differential in the event that the investigation does not substantiate the allegations, or that it does not result in an unpaid suspension as a result of the allegations.  Burrows v. W. Va. Dep’t of Health and Human Res., Docket No. 2014-1784-CONS (Dec. 16, 2015).


3.
Grievant proved by a preponderance of the evidence that he is entitled to $889.24 for the pay period during which he was suspended for overtime back pay and shift differential pay.


According, this grievance is GRANTED.  It is ORDERED that Respondent pay Grievant $889.24 in overtime back pay and shift differential pay.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008). 

Date:
 September 28, 2016                           
__________________________________








Ronald L. Reece







  
Administrative Law Judge

