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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JEROLD PRESTON DUNCAN,



Grievant,

v.







Docket No. 2015-1237-WLU

WEST LIBERTY UNIVERSITY,



Respondent.


DECISION


Grievant, Jerold Duncan, filed this action on May 6, 2015, against his employer, West Liberty University, alleging a denial of overload pay.  Grievant seeks $8,120.00 for 11.6 credit hours of overload for the 2014-2015 academic year.  This grievance was denied at Level One following a hearing on the issue by Decision dated July 2, 2015.  A Level Two mediation session was conducted December 10, 2015.  The grievance was set for a Level Three hearing on April 26, 2016; however, the parties notified the undersigned that they desired to submit the case on the record developed at Level One.  This request was granted and the parties were given until May 31, 2016, to submit their fact/law proposals.  Grievant appeared pro se.  Respondent appeared by its counsel, Samuel R. Spatafore, Assistant Attorney General.  


Synopsis


Grievant has been employed by West Liberty University as an Athletic Training instructor, pursuant to an annual Notice of Faculty Appointment, in the non-tenure track position since the 2013-2014 nine-month academic term.  The assignment requires that 25% be attributed to academics and 75% attributed to athletic training.  Grievant received 
a $4,000 per year stipend for an additional tenth month for duties associated with the athletic training assignments.  Grievant fulfilled his academic assignment by teaching two six-hour courses during the spring 2015 semester.  The remaining assignments for the 2014-2015 academic term were made in order to satisfy the 75% athletic training requirements.  Grievant seeks overload pay for additional athletic training duties for the academic term.  The Notice of Faculty Appointment does not place a limit on work hours nor suggested additional compensation.  The record did not establish by a preponderance of the evidence that Respondent violated any rules, policies, procedures or statutes.



The following Findings of Fact are based on the record of this case.


Finding of Fact


1.
Grievant has been employed by West Liberty University as an Athletic Training instructor, pursuant to an annual Notice of Faculty Appointment, in the non-tenure position since the 2013-2014 nine-month academic term.


2.
Grievant’s assignment requires that 25% be attributed to academics and 75% be attributed to athletic training.  Grievant received a $4,000 per year stipend for an additional tenth month for duties associated with the athletic training assignments.


3.
Grievant is employed pursuant to a Notice of Faculty Appointment which states that he will perform at 75% of the standard work of a Certified Athletic Trainer at the NCAA division II level.  The Notice of Faculty Appointment does not place a limit on work hours nor additional compensation.  Grievant alleges that he was denied overload pay.


4.
West Liberty University Policy No. 210 provides the following concerning Teaching Loads:

The University is committed to the goal of a normal teaching load of 12 semester hours a semester for full-time teaching personnel.

When full-time faculty members are assigned teaching responsibilities beyond 12 credit hours per semester and 24 credit hours per year, they will be compensated according to the pay schedule for overload teaching.  An assigned teaching load in excess of 12 credit hours per semester are to be approved no later than at the time of registration by the Department Chairperson and College/School Dean.  Faculty who elect non-assigned teaching responsibilities to serve students by teaching in excess of 12 credit hours per semester and 24 credit hours per year will not be compensated for overload teaching as a result of such voluntary choice.


5.
Provost Brian Crawford indicated that the process for overload pay was not designed to provide after-the-fact reimbursement for hours spent working that would normally be considered overtime.  The process for overload pay was to generate overload contracts for courses that are to be taught during the upcoming semester. 


6.
Grievant’s academic assignments of 25% are within the requirements of Policy 210.


7.
West Liberty University Policy 210 requires 24 credit hours per academic year for teaching responsibilities or 12 credit hours per semester.  Grievant asserts that the 75% athletic training assignment would be equivalent to 18 credit hours per year if the Appropriate Medical Coverage of Intercollegiate Athletics standards were adopted.  The guidelines argued by Grievant are recommendations and have not been adopted by West Liberty University.


8.
Dr. Keely Camden, Dean of the College of Education, was involved in the formation of the Athletic Training Program which began in 2013-2014 academic term.  The requirements of the Commission on Accreditation for Athletic Training Education controlled the number of faculty required while the National Athletic Training Association stipulates the number of athletic trainers required for an institution of higher education.  The Commission on Accreditation for Athletic Training Education required two full-time members.  Dr. David Hanna is the full-time program director and Herb Minch was moved from non-classified to faculty to serve as the faculty clinical educator coordinator.  


9.
Two additional split positions were created with responsibilities in athletic training and in the academic athletic training program.  Dr. Camden expressed concern regarding the athletic training overload for Grievant and the need for more athletic training staff to Provost Crawford.


10.
Dr. Camden reviewed and endorsed Grievant’s request for overload pay on April 2, 2015.  A response denying the request was received by Dr. Camden from Provost Crawford on April 29, 215.


11.
Communications regarding the workload of Grievant for his athletic training assignments occurred during the 2013-2014 academic years and into the 2014-2015 academic year.  Adjustments were made to Grievant’s teaching assignments as well as to non-faculty athletic trainers in order to lessen the athletic training workload.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant has been employed by West Liberty University as an Athletic Training instructor, pursuant to an annual Notice of Faculty Appointment, in the non-tenure track position since the 2013-2014 nine-month academic term.  Grievant’s assignment requires that 25% be attributed to academics and 75% be attributed to athletic training.  Grievant received a $4,000 per year stipend for an additional tenth month for duties associated with the athletic training assignments.


The question before the undersigned is whether Policy 210 can be interpreted to require the Respondent to pay the additional compensation requested by the Grievant for the 2014-2015 academic term.  While the Appropriate Medical Coverage of Intercollegiate Athletics standards may be interpreted to recommend that the Respondent employ additional athletic training staff for both sports and academic reasons, it is not controlling in this grievance.  Grievant also argues that a lack of medical staff may increase Respondent’s liability for injuries that student athletics suffer, particularly if lack of staff contributes to the absence of adequate response to injury; however, that is not at issue in this grievance.  


As indicated in the lower level record, at issue is the interpretation of Policy 210: Teaching Loads which on its face does not cover the 75% athletic training assignment overloads that are in question.  In addition, Policy 210 does not contain language that would grant discretion in this situation.  Policy 210 applies to academic situations and not the situation concerning the assignment of health care units relevant to athletic trainers.  The lower level record provided no other policy of Respondent that would address the situation that the parties find themselves in regarding the overload in the 75% athletic training assignments.


Grievant requests $8,120 for 11.6 credit hours of overload for the 2014-2015 school year.  Respondent submits that Grievant relied on recommendations from an outside source that is referred to has “The Appropriate Medical Coverage of Intercollegiate Athletics.”  The National Athletic Training Association Recommendations and Guidelines for The Appropriate Medical Coverage of Intercollegiate Athletics contain recommendations for appropriate medical coverage and determination of health care loads by sport.


The record established that the formula cited by Grievant in his request for additional compensation is not intended to justify overtime pay, but rather suggests ideal staffing levels for athletic trainers.  The Appropriate Medical Coverage of Intercollegiate Athletics recommendations are not included in any West Liberty University rules or policies and West Liberty University does not adhere to these recommendations.  Grievant’s Notice of Faculty Appointment clearly states that he will perform at least 75% of the standard work of a Certified Athletic Trainer at the NCAA division II level.  The Notice of Faculty Appointment does not place a limit on work hours nor suggested additional compensation.  The record did not establish by a preponderance of the evidence that Respondent violated any rules, policies, procedures or statutes.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Grievant did not prove by a preponderance of the evidence that West Liberty University violated any statute, rule, regulation, policy or practice.

Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:  June 27,  2016                     


___________________________









Ronald L. Reece









Administrative Law Judge

