THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

NIKKI HICKS
 et al.,



Grievants,

v.







     Docket No. 2016-0264-CONS

DEPARTMENT OF HEALTH AND HUMAN 

RESOURCES/JACKIE WITHROW HOSPITAL,



Respondent.

DECISION


Nikki Hicks, and twenty-six other employees
 (“Grievants”) of Respondent, Department of Health and Human Resources (“DHHR”) assigned to Jackie Withrow Hospital (“Hospital”) filed level one grievance forms dated on or around September 1, 2015. All of the Grievants allege that an “improper smoking policy [was] implemented” at the Hospital and in addition to being made whole, all of the Grievants seek “removal of [the] improper policy.”  The grievances were consolidated at level one and assigned the docket number set out above.

A level one hearing was held on December 2, 2015. Grievants were represented by Gordon Simmons, UE Local 170, and Nola Lilly, Co–Representative/Grievant. Angie Booker, Hospital Chief Executive Officer (“CEO”), and Aimee Bragg, Hospital Assistant CEO, appeared for the Respondent. A level one decision denying the consolidated grievance was issued on December 23, 2015.

Grievants filed a timely appeal to level two, and a mediation was held on March 8, 2015. Grievants filed a level three appeal dated March 12, 2015.
 The same representatives appeared at all levels for Grievants.  At levels two and three Respondent was represented by James “Jake” Wegman, Assistant Attorney General. 


On March 30, 2016, the parties jointly requested to submit the consolidated grievance for a level three decision based upon the factual record developed at level one, supplemented by Proposed Findings of Fact and Conclusions of Law. The request was granted and this matter became mature on June 8, 2016, with receipt of the parties’ proposals.
Synopsis


Respondent DHHR instituted a tobacco-free campus policy for all of the hospitals within the Bureau for Behavioral Health and Health Facilities, including Jackie Withrow Hospital.  At Jackie Withrow Hospital the policy became effective September 1, 2016, and prohibited employees from smoking anywhere on the Hospital premises. The Hospital also has a policy prohibiting employees from leaving the premises during their two fifteen minute breaks, but allows the employees to leave during their thirty minute lunch break if they properly check out.

Grievants allege that it is arbitrary and capricious to prohibit them from utilizing designated smoking areas which remain on the Hospital campus to accommodate the need of long-term care patients who became residents of the hospital before the smoking ban took effect.

Grievants did not prove that the tobacco-free campus policy or its implementation was arbitrary or capricious. Specifically, carving out an exception in the policy for existing residents and limiting the designated smoking areas for their use does not invalidate the policy as it relates to employees.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
All twenty-four Grievants are employed by the DHHR, in the Bureau for Behavioral Health and Health Facilities (“BHHF”), and are assigned to work at Jackie Withrow Hospital. All Grievants were employed at the Hospital prior to and following the implementation of the Tobacco-Free Environment Policy, and remain employed at the Hospital.

2.
Jackie Withrow Hospital is a long-term nursing care facility located in Beckley, West Virginia.  The Hospital is the residence for most of the patients because they are often elderly and will need long-term care for the remainder of their lives. Hence, the patients are referred to as residents.

3.
The BHHF has implemented the Tobacco-Free Environment (“TFE”) policy at all of its hospitals with the exception of Jackie Withrow for a few years.
 

4.
The Hospital management was able to delay the implementation of the TFE policy at Jackie Withrow by arguing that smoking was particularly important to their resident population. The Hospital was able to get funding for a gazebo
 where smoking residents could have smoke breaks outside the building. Residents assigned to area 2B are not generally able to go out to the gazebo to smoke.  There is a room on that floor with ventilation which has been designated as a smoking area for these residents. The number of residents eligible to utilize that room has declined significantly over the past few years.

5.
In June 2015, Hospital Chief Executive Officer (“CEO”) Angela Booker and Assistant CEO, Aimee Bragg attended a meeting of all the DHHR Hospitals and were informed by their supervisor, Deputy Commissioner, Shevona Lusk, that Jackie Withrow Hospital was going to have to implement the TFE policy which was in place at the BHHF’s other hospitals.

6.
Deputy Commissioner Lusk sent an e-mail to CEO Booker dated August 5, 2015, attaching a copy of the TFE Policy, as well as the new Admission Residency Contract which provides that residents admitted after the implementation of the TFE Policy will not be allowed to smoke in the hospital or on the hospital campus. Ms. Lusk instructed CEO Booker to review the TFE Policy with the Hospital employees. (Grievants Exhibit 2)


7.
CEO Booker posted a document in the Hospital dated August 5, 2015, entitled “Staff Alert” in large print.  Below the title, the Tobacco-Free Environment policy for Jackie Withrow Hospital is set out. The first two sections of the policy state:
POLICY:

Pursuant to DOP and DHHR Policy regarding Tobacco Free Environment: Tobacco use in all buildings, vehicles, grounds and parking lots (including inside of personal vehicles) is prohibited.

EDUCATION AND NOTIFICATION
Residents will be informed of the tobacco use restrictions upon admission through the Admission Residency Contract. Visitors, vendors, contractors, etc. will be made aware of the tobacco–free environment upon entrance into any building located on the campus by posted signs. Signs announcing the restriction of tobacco use in any form are placed in strategically located areas including public entrances to the facility campus. Employees are expected to courteously inform any person violating this policy of the standard/expectations.

The last section of the policy relates to tobacco use cessation programs which are available to assist interested employees. The effective date of the policy was listed as September 1, 2015. (Grievants Exhibit 1).


8.
CEO Booker sent a notice dated August 11, 2015, to all staff at the Hospital informing them that all staff were required to attend one of two scheduled meetings regarding the TFE policy at the Hospital.  The meetings were held on August 13, 2015, at 2:30 p.m. and August 14, 2015, at 7:00 a.m. The times were chosen in an attempt to make the meetings accessible to staff working different shifts.

9.
The Tobacco-Free Environment policy took effect on September 1, 2015, at Jackie Withrow Hospital. 

10.
Residents of the Hospital who were admitted before the implementation of the TFE policy and smokde are given an opportunity to go outside and smoke at the gazebo every two hours during the day until 9:30 p.m. The Health Services Workers are assigned to assist the residents in getting to and from the gazebo. as well as staying with them while they are at the gazebo.
  All Health Service Workers and Assistants participate in this activity from time to time whether the worker is a smoker or not.

11.
In addition to the gazebo, there are three free-standing ash receptacles at different points on the Hospital campus. These receptacles remain on the campus after the implementation of the TFE policy to give venders and visitors a safe and convenient place to extinguish a cigarette when they come onto the Hospital Campus where tobacco use is prohibited. Additionally, the Hospital commissary stocks cartons of cigarettes for sale to the residents and staff. (Grievant’s Exhibit 1, Photographs of the receptacles and commissary).

12.
DHHR Policy Memorandum 2102, Hours of Work/Overtime, sets out the requirement for work schedules, work days, and any breaks which may be taken by DHHR employees during the work day. Section IX entitled “Policy” contains the following provisions:
J. Workday: A standard workday shall consist of eight hours, including a 30 minute paid lunch. And two rest periods of no more than 15 minutes each when practical.

L. Rest Periods/Breaks: although the rest periods are not required by law, it is the practice of the Department to allow employees a brief paid rest period, up to 15 consecutive minutes, for each consecutive four hours worked (see Work Schedule chart item N. below). However, service delivery must be the primary consideration when allowing breaks. When necessary to work demands, rest periods may be interrupted or canceled; therefore, employee shall remain on the work premises and be available for work during rest periods. (Emphasis added).
 


13.
Prior to the implementation of the TFE policy, employees were permitted to smoke in designated areas on the Hospital campus during their fifteen minute breaks, and their lunch breaks.  They could also smoke with the residents in the designated gazebo when smoking staff members were assigned to accompany the residents on their smoke breaks.

14.
Employees are no longer permitted to smoke with the residents in the gazebo since they are prohibited from smoking on the Hospital grounds. Additionally, employees are prohibited from smoking during their fifteen minute breaks because Policy Memorandum 2102 prohibits them from leaving the Hospital campus during those breaks.


15.
After the implementation of the TFE policy, the only time during the workday when employees may smoke is during their thirty minute lunch break. To smoke during their lunch break staff members must clock out and leave the Hospital campus while they smoke. Those staff members must clock back in within the thirty minute period to avoid having their annual leave accumulation reduced by the amount of time they were late.


16.
The Division of Personnel (“DOP”) Policy, Smoking Restrictions in the Workplace, sets the parameters for workplace policies which may be implemented by State agencies including the DHHR.  In section III-Policy, the DOP policy contains the following provisions:

Subsection D. Paragraph 4.

Employees who desire to smoke or use e-cigarettes/other smoking devices may do so during their scheduled or any other authorized break period provided they use an outdoor designated smoking space beyond an adjacent non-smoking space and do not exceed their allotted break time to do so.

Subsection E. Paragraph 4.

An appointing authority may impose additional or stricter guidelines which employees shall follow within the agency’s workplace. Provided such guidelines are implemented with the express mutual approval of the affected appointing authority and the director of the Division of Personnel.

The TFE policy for BHHF hospitals, including Jackie Withrow, is more restrictive that the DOP Smoking Restrictions Policy.


17.
By letter dated December 4, 2015, DOP Director, Sarah Walker, approved the BHHF policy, Tobacco-Free Environment for Long Term Care.  Director Walker noted that “DHHR implemented this policy on August 1, 2015, with approval of the DHHR Office of Human Resource Management (OHRM) pursuant to DHHR’s Policy 2125, Use of Tobacco Products in DHHR Locations, which was approved by the DOP on February 27, 2015.”

Discussion
This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
Jackie Withrow Hospital implemented a tobacco-free campus policy effective September 1, 2015, which prohibited the employees from using tobacco products on the campus. Grievants contend that the policy did not have the requisite approval of the DOP and is arbitrary and capricious, at least in its implementation, because it prohibits employees from utilizing designated smoking areas maintained on campus to accommodate hospital residents who smoke. Because of the highly addictive nature of nicotine the implementation of smoking restrictions is always difficult.


The adopted Tobacco-Free Environment for Long Term Care, states that “Tobacco use in all buildings, vehicles, grounds and parking lots (including inside of personal vehicles) is prohibited.” This is a complete ban for the entire Hospital campus which applies to employees, venders, visitors, contractors and even residents of the Hospital who are admitted after the policy implementation.  The Hospital has carved out a very limited exception for residents who were admitted to live at the Hospital under admitting agreement in place before the expiration of the smoking ban.
Grievants argue that Respondent failed to receive the necessary approval from the DOP prior to implementation of this policy rendering it void. DOP Policy Smoking Restrictions in the Workplace, does not prohibit employees from smoking on all State property. The policy states that:
Employees who desire to smoke or use e-cigarettes/other smoking devices may do so during their scheduled or any other authorized break period provided they use an outdoor designated smoking space beyond an adjacent non-smoking space and do not exceed their allotted break time to do so. 

Id, § III, D, 4.  However, the policy does allow agencies to adopt a more restrictive rule as follows:

An appointing authority may impose additional or stricter guidelines which employees shall follow within the agency’s workplace. Provided such guidelines are implemented with the express mutual approval of the affected appointing authority and the Director of the Division of Personnel.
 Id, § III, E, 4.  The Grievance Board has held that the failure to have the approval from the DOP for a more restrictive policy, voids any smoking restrictions which are stricter than the guidelines set out in the DOP policy. Bailey, et al., v. Dep’t of Health & Human Ser./William R. Sharpe Hosp., Docket No. 2011-0342-CONS (Oct. 27, 2011).

During the level one hearing held on December 2, 2015, Respondent could not confirm that DHHR received the “express approval” of the DOP to adopt this more restrictive policy. Without objection from either party, the Grievance Evaluator held the record open to permit the production of the approval. On December 7, 2015, Respondent provided the Grievance Evaluator a letter from DOP Director, Sarah Walker, stating, “As provided in III.E. of the DOP policy, I have reviewed and approved the smoking restriction found in the Tobacco-Free Environment for Long Term Care policy as to compliance with the DOP law, rule and policy.”


The approval from the DOP Director dated December 4, 2015, had not been obtained when the TFE Policy became effective at the Hospital on September 1, 2015.  However, Respondent has gained that approval and it was made a part of the level one record without objection.  Since the remedy Grievants seek is prospective, there is nothing to be done for the three months when the approval had not been obtained.  The approval was produced at level one.
 Consequently, the more stringent smoking restrictions set out in the Hospital’s TFE Policy are not invalidated for failure to follow DOP Policy Smoking Restrictions in the Workplace § III, 3, 4.

Grievants also contend that the TFE Policy as it exists at Jackie Withrow Hospital is arbitrary and capricious because the Hospital still has designated smoking areas where employees could use tobacco with minimal impact to non-smokers. Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).  

Even though the Tobacco-Free Environment for Long Term Care Policy purports to prohibit all use of tobacco on the Hospital campus, the gazebo designated for smoking is still available and used by residents who smoke.  Grievants point out that the DOP Policy, Smoking Restrictions in the Workplace, ​specifically provides for employees who smoke to use “an outdoor designated smoking space beyond an adjacent non-smoking space.” Id.  They argue that as long as this designated smoking area exists, it is unreasonable and counter to the spirit of the DOP policy to prohibit employees from using it for smoking during their designated work time. Additionally, employees using this area would be not cause a significant increased exposure of non-smokers to second hand smoke, which is one of the stated goals of the policy.

However, Respondent did not haphazardly decide to create a very limited exception to the TFE Policy for residents.  Most of these patients will live in the Hospital for the remainder of their lives. The Hospital is their home. The Federal Department of Health and Human Services (“USDHHS”) is charged by federal law with supervision of the living conditions and quality of care that Medicare and Medicaid recipients receive in long term nursing facilities. The federal USDHHS regulations require that these patient receive care in a manner that preserves, to the extent possible, their dignity. To that end the Code of Federal Rules at 45 C.F.R § 483.15 provides the following:

(a) Dignity. The facility must promote care for residents in a manner and in an environment that maintains or enhances each resident's dignity and respect in full recognition of his or her individuality. 
(b) Self-determination and participation. The resident has the right to – 

. . .

(3) Make choices about aspects of his or her life in the facility that are significant to the resident. 
Id. The Department of Health and Human Services employs surveyors to inspect long- term care facilities such as Jackie Withrow Hospital.  In the guideline for these inspectors the Department interprets 45 C.F.R § 483.15(b)(3) as follows:
According to this requirement at §483.15(b)(3), residents have the right to make choices about aspects of their lives that are significant to them. One example includes the right to choose to room with a person of the resident’s choice if both parties are residents of the facility, and both consent to the choice.
If a facility changes its policy to prohibit smoking, it must allow current residents who smoke to continue smoking in an area that maintains the quality of life for these residents. Weather permitting, this may be an outside area. Residents admitted after the facility changes its policy must be informed of this policy at admission. 

Dep’t of Health & Human Services Center for Medicare & Medicaid Service - State Operations Manual, Appendix PP - Guidance for Surveyors for Long Term Care Facilities.


The Hospital did not randomly create an exception for the resident smokers who were admitted prior to the implementation of the TFE Policy. Respondent was required by federal regulations to do so. No such regulation rule or policy requires a similar exception for the employees, or others who come on campus to visit or perform services. Respondent’s decision to leave the designated smoking area for this limited population alone was not arbitrary, capricious or unreasonable.  While Respondent could have extended the exceptions to employees it was under no obligation to do so. 

Finally, when the TFE Policy was implemented it was emphasized that employees could not leave the Hospital premises during their fifteen minute breaks to smoke. Some Grievants testified that they had been allowed to go off campus during these breaks in the past and argued that the new restriction was unfair.

DHHR Policy Memorandum 2102, Hours of Work/Overtime, was in place long before the implementation of the TFE policy. It defines the standard work day including the two fifteen minute breaks. It specifies that, “[S]ervice delivery must be the primary consideration when allowing breaks. When necessary to work demands, rest periods may be interrupted or canceled; therefore, employee shall remain on the work premises and be available for work during rest periods.” (Emphasis added). Id, § IX, L. The prohibition against leaving the work premises was in effect prior to the TFE Policy implementation and was not changed by the policy. During the workday, employees may only leave the Hospital premises during their thirty minute lunch break after signing out. 

Grievants did not prove that the implementation of the Tobacco-Free Environment for Long Term Care policy was arbitrary and capricious. Accordingly, the consolidated grievance is DENIED.
Conclusions of Law


1.
This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 

2.
Grievants did not prove by a preponderance of the evidence that the stringent smoking restrictions in the Tobacco-Free Environment for Long Term Care Policy were invalidated for failure to follow DOP Policy, Smoking Restrictions in the Workplace, § III, 3, 4.

3.
Grievants did not prove by a preponderance of the evidence that the Tobacco-Free Environment for Long Term Care Policy or its implementation was arbitrary or capricious.


Accordingly, the consolidated grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: OCTOBER 7, 2016. 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Throughout the levels of this consolidated grievance, the name of Grievant, Nikki Hicks has been misspelled as “Nicki” Hicks. A footnote was placed in the level one decision to this effect, but later documents carried the mistake forward.


� In addition to Nikki Hicks, Grievants include the following employees: Renee Hodge, Ann Deweese, James Dickens, Debbie Horracks, Lisa Garner, Gary Newcomb, Rick Garner, Dennis Workman, Ivan Gregory, Shonda Allen, Jerry Hardy, Jessica Borelli, Matthew Hodge, Denzil Davis, Aimee Reynolds, Gail Robertson, Lennetta Skipper, Danny Summers, Nola Lilly, Kevin White, Michelle Workman, Christa Halliwell, and Darla Mobley.





� Actually, two appeals to level three were filed, one dated March 8, 2015, the day of the mediation, and one dated March 12, 2015. This is of no consequence since both appeals were timely and adequately filed.


� Testimony was that the other hospitals had the policy in place for four or five years, but the witness was uncertain.


� There are two gazebos on the Hospital campus, one designated as a smoking area and one designated as a non-smoking area. This gives all residence who are able, an opportunity to get outside from time to time.


� Documents provided in response to a discovery request.


� The policy is copied as it appears on the notice and the emphasis on words and phrases appear in the original.


� This activity is referred to by staff and management as “smoking the residents.”


� Id.


� Respondent did not present this document at the level one hearing, and CEO Booker did not know if it existed.  The Grievance Evaluator held the record open for seven days without objection from the parties for the production of the DOP approval. In her level one decision the Grievance Evaluator noted that she received the document within the seven day period.  The document was not included in the copy of the level one record which was sent to the parties of the Grievance Board but was forwarded as part of Respondent’s Proposed Findings of Fact and Conclusions of Law.


� Addiction is characterized by compulsive drug seeking and abuse, even in the face of negative health consequences. It is well documented that most smokers identify tobacco use as harmful and express a desire to reduce or stop using it, and nearly 35 million of them want to quit each year. Unfortunately, more than 85 percent of those who try to quit on their own relapse, most within a week. National Institute of Drug Abuse.


� Grievant points out that the DOP approval letter was not included in copies of the level one record which was sent to the parties and the Grievance Board. However, the Grievance Evaluator made specific note of the document in the level one decision which was in the copied record. An error in copying the record does not invalidate this exhibit.
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