THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
DANIEL EARLY,


Grievant,

v.






Docket No. 2016-1157-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/
MILDRED MITCHELL-BATEMAN HOSPITAL,



Respondent.

DECISION
Grievant, Daniel Early, filed an expedited level three grievance dated January 28,  2016,
 against his employer, Respondent, Department of Health and Human Resources, Mildred Mitchell-Bateman Hospital (“DHHR”), stating as follows: “[u]njust termination.”  As relief sought, Grievant asks for “[r]einstatement, Grievant to be made whole in every way.”         
The level three hearing was conducted on April 28, 2016, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with his representatives, Edgar Thomas and Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on June 8, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law. 
Synopsis

Grievant was employed as a Health Service Worker at Mildred Mitchell-Bateman Hospital.  On December 9, 2015, Grievant reported to work under the influence of alcohol.  Grievant was reported to management by his coworkers, and was subsequently tested for alcohol and drugs.  The test results indicated that Grievant had a high blood alcohol level, but his drug testing was negative.  Respondent first suspended Grievant without pay for thirty days pending investigation following the receipt of the alcohol testing results.  Thereafter, Respondent dismissed Grievant’s employment for violation of hospital policies.  Grievant admitted being under the influence of alcohol on December 9, 2015, and cooperated fully with the alcohol and drug testing.  Grievant asserts that his dismissal was arbitrary and capricious, and excessive.  Respondent denied the same.  Respondent proved that Grievant violated policy and that the imposition of discipline was proper.  Grievant proved by a preponderance of the evidence that his dismissal was excessive and disproportionate to his offense and personnel action.  Therefore, the grievance is GRANTED IN PART, and DENIED IN PART.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Daniel Early, was employed by Respondent as a Health Service Worker at Mildred Mitchell-Bateman Hospital.  Grievant had held this position since January 2014.  At all times relevant herein, Grievant worked the day shift at the facility, 7:00 a.m. to 3:00 p.m.  

2.
On December 9, 2015, Grievant clocked-in for his shift at 6:51 a.m., and headed to the “morning report” meeting.  

3.
Soon after Grievant clocked-in to work, Sherry Cox, a registered nurse at Bateman, received reports from staff members attending morning report that Grievant appeared to be intoxicated.  At or around 7:00 a.m., Ms. Cox encountered Grievant in the hallway, and she detected the smell of alcohol, and noticed his slurred speech and unsteady gait.
  

4.
After seeing Grievant, Ms. Cox went to the office of Nurse Manager Ray Brillantes, and reported what she had observed about Grievant, as well as the reports she had received from the other staff members.  Mr. Brillantes asked Ms. Cox to contact Nursing Supervisor Terrie Collins and ask her to come.  Ms. Cox contacted Terrie Collins as she was asked, and reported Grievant’s behavior to her.  


5.
After being contacted by Ms. Cox, at or about 7:30 a.m., Terrie Collins went to the nurses’ station in an attempt to speak to Grievant.  Ms. Collins found Grievant at the nurses’ station.  When Ms. Collins stepped into the nurses’ station, she smelled the odor of alcohol.  Ms. Collins took Grievant downstairs to the supervisor’s office using the elevator.  Ms. Collins observed Grievant’s slurred speech, staggering, and unsteady gait.  Based upon her observations, Ms. Collins decided that she needed to have Grievant tested for alcohol.  Ms. Collins reported her observations to the proper authorities to get the testing.  


6.
Ms. Collins informed Grievant of her intent to seek a “for cause” alcohol test.  Ms. Collins obtained Grievant’s signature on the “Employee/Applicant Agreement and Consent to Drug and Alcohol Testing” form.  Grievant was cooperative, and Ms. Collins described him as “pleasant” throughout the process.  Ms. Collins then took Grievant to the Human Resources Offices.  Ms. Collins left Grievant at Human Resources and went back to her regular duties.  

7.
Kieth Anne Worden, Director of Human Resources, was contacted at her home between approximately 7:30 a.m. and 7:40 a.m. by someone in Human Resources informing her of the situation with Grievant and the reports that he was suspected of being intoxicated.  Ms. Worden directed that Grievant remain at Human Resources pending her arrival.  Ms. Worden called the drug testing company Boggs & Associates to come to the hospital to perform the testing on Grievant before she left her home.  

8.
Ms. Worden arrived at her office at Bateman at or about 8:30 a.m.  The drug testing company had not yet arrived.  Ms. Worden met with Grievant in her office.  During this meeting, Ms. Worden presented Grievant with copies of the West Virginia Division of Personnel DOP-P2, Drug and Alcohol-Free Workplace Policy, and the BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals.

9.
After the testing firm’s representative arrived at Bateman, Grievant was administered an alcohol breath test at 9:20 a.m. which indicated that Grievant had a blood alcohol content of .232.  A second breath test was administered at 9:37 a.m. which indicated that Grievant had a blood alcohol content of .208.
   A drug test was also administered by the testing firm representative.  However, those results were not immediately available.  

10.
Upon receiving the alcohol breath testing results, Ms. Worden met with Grievant and advised him verbally that he was immediately suspended from employment.  Grievant informed Ms. Worden that he “recognized that [he] had a drinking problem and needed assistance in contacting a rehabilitation program.”
  No evidence was presented to suggest that Ms. Worden took any steps to provide Grievant the assistance contacting a rehab program as he had requested. 


11.
Grievant cooperated with the alcohol and drug testing on December 9, 2015, without incident.  


12.
There has been no evidence presented to suggest that Grievant had contact with any patients on December 9, 2015.  


13.
By letter dated December 10, 2015, Craig A. Richards, Chief Executive Officer, confirmed Grievant’s 30-day suspension without pay pending investigation into allegations of Grievant’s failure to adhere to the DOP P-2 Drug and Alcohol-Free Workplace Policy and BHHF’s Drug and Alcohol Testing Policy.


14.
Sometime after Grievant’s suspension on December 9, 2015, but before December 15, 2015, the testing firm sent Respondent a report indicating that Grievant’s drug test showed no drugs in his system.    


15.
By letter dated December 15, 2015, Ms. Worden informed Grievant that a predetermination conference was scheduled for December 18, 2015, at 9:00 a.m., and that the purpose of such was to discuss his behavior and give him the opportunity to “provide input” into the determination process.  This letter was sent to Grievant by certified mail.


16.
Upon his receipt of the December 15, 2015, letter, Grievant telephoned Ms. Worden and requested that the predetermination conference be rescheduled because he was in a hospital undergoing in-patient treatment for alcoholism.  Ms. Worden complied with Grievant’s request, and rescheduled the predetermination conference for January 8, 2016.  Ms. Worden sent a second letter to Grievant notifying him of the rescheduled predetermination conference.


17.
The predetermination conference was conducted on January 8, 2016, as scheduled.  Grievant attended, along with his representative, Edgar Thomas.  Also in attendance were Ray Brillantes and Ms. Worden.  During this conference, Grievant presented documentation of his 8-day in-patient hospitalization for alcohol treatment, as well as documentation of his subsequent out-patient counseling and participation three times per week in a twelve-step program.

18.
Grievant did not, and has not, challenged the results of his alcohol/drug testing conducted on December 9, 2015.

19.
By letter dated January 14, 2015, Respondent terminated Grievant’s employment at Bateman effective January 30, 2016, for his failure to adhere to the Division of Personnel Policy DOP-P2, Drug and Alcohol-Free Workplace and the Behavioral Health and Health Facilities’ Drug and Alcohol Testing Policy on December 9, 2015, when he reported to work on that day intoxicated.
  The letter further explains that Grievant’s dismissal “is the consequence of the positive ‘for cause’ drug screen conducted on December 9, 2015.”  The letter notes that Grievant provided documentation of his inpatient and outpatient alcohol treatment at the predetermination conference.  This letter was drafted by Ms. Worden and signed by Craig A. Richards, CEO. 


20.
Grievant was informed of DOP Policy DOP-P2 at the time of his new employee orientation. Such is listed on the “New Employee Form/Policy Check Off List.”  However, there is no reference to BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals on this check list.
  

21.
Prior to the events of December 9, 2015, Grievant had received good performance evaluations, exceeding expectations in some areas, and was considered a very good employee.
  There has been no evidence presented to suggest any prior suspicion of alcohol use while at work, or that he had received any prior disciplinary actions.  Additionally, after other employees learned that Grievant had been dismissed from employment, they circulated a letter, or petition, requesting that Grievant be allowed to keep his job.  Ms. Cox was a signatory on this letter.   

22.
Grievant served his 30-day suspension without pay before being dismissed from employment.


23.
There has been no allegation that Grievant consumed alcohol while at work on December 9, 2015.  Grievant reported drinking alcohol prior to going to bed at 1:00 a.m. or 2:00 a.m. that morning.  

Discussion

 SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  
Respondent argues that it properly terminated Grievant’s employment for violating policy DOP-P2 “Drug and Alcohol-Free Workplace,” and BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals.  Grievant does not deny that he reported to work under the influence of alcohol on December 9, 2015, and he has not disputed his testing results.  Instead, Grievant argues that his dismissal was arbitrary and capricious, excessive, and not required by policy.  Grievant also argues that “it is arbitrary and capricious, as well as unlawful discrimination, for an agency that does not dismiss, on first offence of a positive alcohol test, employees who operate dangerous equipment in public spaces to also adopt a practice of zero tolerance for a positive alcohol test for a health service worker.”
       

The DOP’s Drug and Alcohol-Free Workplace Policy, DOP-P2, Section III, “Policy,” states, in part, as follows:

A.  It is the policy of West Virginia State government to ensure that its workplaces are free of alcohol, illegal drugs and controlled substances by prohibiting the use, possession, purchase, distribution, sale, or having such substances in the body system.  Although the sale and use of alcohol in the workplace by an adult may be legal, the possession, use, distribution, or dispensation of alcohol in the workplace is strictly prohibited. . .
C.  The possession, use, distribution, or dispensation of alcohol; the reporting to work under the influence of alcohol, or having alcohol in the body system at work, whether the alcohol was consumed at work or away from work, are all prohibited in the workplace.  When reasonable suspicion exists that an independent contractor, volunteer, or employee has reported to work under the influence of alcohol, illegal drugs, or is impaired due to abuse or misuse of controlled substances or prescribed medications, the individual may be subject to assessment and disciplinary action or termination of service agreement.  
Respondent does not specify in its proposed Findings of Fact and Conclusions of Law which provision of the BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals it asserts Grievant violated.  Given that the bulk of the policy deals with the testing procedures and protocols, and no one has alleged that Grievant failed to cooperate with the testing, the undersigned assumes that Respondent relies on the “General Policy Statement,” Section I of the policy, which states,

This policy provides for the implementation of an alcohol and drug testing program for facility employees of the Department of Health and Human Resources, Bureau for Behavioral Health and Health Facilities.  To ensure a safe environment for employees, clients, patients and visitors, the West Virginia Department of Health & Human Resources (hereinafter referred to as DHHR) and the Division of Personnel (DOP Policy #DOP-P2, Drug Free Work Place Policy, dated 1-16-03) prohibit the use of illegal drugs, as well as the abuse of legal drugs (including alcohol and prescription or over-the-counter drugs).  Therefore, the use, sale, purchase, negotiation of sale, manufacture, distribution, dispensation, or possession of illegal drugs or the inappropriate use of legal drugs and alcohol is prohibited.
It is noted that Grievant argues that he had not seen this BHHF policy until the morning of December 9, 2015, while he was waiting for the testing firm’s representative to arrive.  
Grievant has not denied that he reported to work on December 9, 2015, while intoxicated, and he has not challenged the test results.  The evidence is clear that in reporting to work while intoxicated, Grievant violated provisions of these policies on December 9, 2015.  The issue in this grievance is whether Respondent’s decision to dismiss Grievant from employment was justified.  Neither of these policies require the dismissal of an employee who violates the same.  Instead, both state employers may take disciplinary action against any such employee, “up to and including dismissal.”
  Accordingly, Respondent has discretion in determining discipline, and dismissal was one disciplinary option.  While Respondent appears to suggest that dismissal is required as this is a “zero tolerance” policy, such is not the case.  It is noted that the BHHF policy states that “[r]efusal to submit to a drug or alcohol test when directed to do so by a legitimate authority is grounds for immediate dismissal.”
  However, Grievant fully cooperated with the drug and alcohol testing in this matter, and he was not immediately dismissed from employment.  Instead, a 30-day unpaid suspension, pending further investigation, was imposed upon Grievant on December 9, 2015, when the alcohol breath test results were received. 
Grievant argues that his dismissal was arbitrary and capricious, as well as discriminatory, given that pursuant to DHHR’s Policy Memorandum 2119, “Drug and Alcohol Testing Policy,” DHHR does not dismiss employees who operate commercial vehicles for a first offense positive alcohol test, such as Grievant’s.  It is noted that Grievant did not raise a discrimination claim in his statement of grievance, and has not sought to amend his claim.  Discrimination was first suggested at the level three hearing in reference to Policy Memorandum 2119, and his post-hearing proposals.  However, Grievant did not address the elements of a discrimination claim, or any case law regarding such, in his proposals.  Accordingly, the undersigned will not consider any independent claim of discrimination in this matter, and will instead determine if Respondent’s actions were arbitrary and capricious in light of DHHR Policy Memorandum 2119.        
Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
DHHR Policy Memorandum 2119 appears to prohibit the dismissal of employees involved in duties defined as safety sensitive by the Federal Highway Administration for first offense reasonable suspicion positive drug test result/alcohol concentration of 0.04 or greater result.  Instead, for a first offense, treatment is initiated for the employee.  Dismissal is required for a second offense.
  Respondent argues that DHHR Policy Memorandum 2119 is irrelevant as it does not apply to Grievant, or anyone else at Bateman, because it applies only to those employees who operate “large, heavy commercial motor vehicles or are subject to be dispatched to operate such commercial vehicles.”
  According to Ms. Worden, this policy applies to no one employed at Bateman.
  However, no other evidence to support Ms. Worden’s testimony was presented.  Policy Memorandum 2119 appears to be a DHHR-wide policy issued by the agency’s Office of the Secretary.  Section I. “Purpose” states as follows:  “[t]his policy provides for the implementation of a drug and alcohol testing program for employees involved in duties defined as safety sensitive by the Federal Highway Administration.  For the purpose of this policy, covered duties are those that relate to the operation and/or repair of a commercial motor vehicle as defined in 49 CFT part 362.107.”  Section V. “Applicability—Covered Employees” states as follows:

The regulations require the Department, as an employer, to implement drug and alcohol testing programs for employees in job duties defined as safety sensitive by the Federal Highway Administration.  Covered Employees under this policy are those who: 

a) Operate a commercial motor vehicle; or,

b) Are subject, at any given time, to be dispatched to operate a commercial motor vehicle. 
It is undisputed that Grievant did not operate or repair commercial vehicles in his position at Bateman, nor was he subject to be dispatched to operate a commercial motor vehicle.  However, based upon a review of this agency-wide policy, it appears that if Grievant had, he would not have been dismissed for his first offense positive alcohol test on December 9, 2015.  Instead, he would have been sent to a Substance Abuse Professional to initiate a treatment program, and returned to work following treatment and follow up testing.  Therefore, if Grievant had been driving a commercial vehicle for DHHR on the highway in the performance of his job duties while intoxicated, he would not have been fired.  The differences in treatment of such employees as compared to a HSW seem quite arbitrary.  The undersigned acknowledges that the safety of the patients at Bateman is crucial, but the differences between how Grievant was treated when he did not even have contract with patients on December 9, 2015, and what would have happened if he had been driving a commercial vehicle down the highway while intoxicated is astonishing.  Nonetheless, while it is unknown exactly which DHHR employees are covered by Policy Memorandum 2119, or where they work, Grievant is not one of them.          
Grievant asserts that his dismissal was excessive given the circumstances.  The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 
“Nevertheless, a lesser disciplinary action may be imposed when mitigating circumstances exist.  See Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995).  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee’s long service with a history of otherwise satisfactory work performance.  See Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996).  When assessing the penalty imposed, ‘[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee’s past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis.’ McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).” Daugherty v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2016-0821-CONS (May 17, 2016).  
 “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).    

It is undisputed that Grievant was a good employee, and that this was his first such offense.  Grievant’s supervisor testified that Grievant was an excellent employee and that he could not complain about his performance.  Further, there was no evidence presented to suggest that Grievant had any prior discipline.  Grievant did not have contact with patients on the morning of December 9, 2015, so this was not a patient-related incident.  Grievant cooperated fully with the testing, and there have been no allegations of his being belligerent or at all hostile.  When talking to Ms. Worden after his test, Grievant admitted to having a drinking problem and asked for help finding a rehabilitation program.  Even though he received no assistance finding a rehab program, Grievant sought and began treatment the very same day.
  Grievant completed eight days of inpatient treatment, then outpatient treatment, and participated in twelve step meetings three times each week following his release from hospitalization.  At the time of his predetermination, he had been sober for about one month, and provided Mr. Brillantes and Ms. Worden documentation of his treatment and continued efforts.  Grievant testified regarding his treatment at the level three hearing, and about his continued efforts and success.    

The Grievance Board recently addressed a similar situation in the case of Daugherty v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2016-0821-CONS (May 17, 2016).
  In that case, a housekeeper at a state hospital reported to work intoxicated.  He self-reported his intoxication to his supervisor.  He submitted to alcohol and drug testing, which revealed that he had a blood alcohol level of .245 three hours after he reported to his supervisor.  The housekeeper was placed on a 30-day suspension without pay, pending further investigation.  He sought treatment that same day and completed the same.  His drug test came back as positive for the drug Oxycodone.  He presented documentation of his treatment at his predetermination conference.  The housekeeper was dismissed from his employment, and filed a grievance.  The Grievance Board granted the grievance finding that the mitigation of the discipline was warranted, finding that “under the facts of this case, it is unreasonable for a facility treating substance abuse to terminate an employee for seeking treatment for substance abuse.  The record is also undisputed that Grievant was a good employee that followed directions and was dependable.” Id at 9.  The administrative law judge found that the 30-day suspension without pay that had been imposed was sufficient discipline, mitigated the dismissal, and ordered grievant reinstated to his position effective thirty working days after the date of his suspension letter, but only after presenting a negative return-to-duty drug and alcohol test result.
The similarities between the instant matter and Daugherty are striking, but there are some significant differences.  First, Grievant is a HSW, not a housekeeper, and Grievant did not self-report his intoxication that morning.  Other employees reported Grievant’s behavior which lead to his being tested.  In both cases, the incidents occurred near the beginning of the employees’ work shifts.  While Grievant’s and the housekeeper’s alcohol testing results were comparable, Grievant’s were lower, and Grievant’s drug test came back negative.  Both Grievant and the housekeeper admitted their problems with alcohol, and sought and received treatment immediately after their incidents at work, and presented documentation of the same at their predetermination conferences.  Lastly, both Grievant and the housekeeper were considered good employees.       
Based upon the evidence presented, the undersigned finds that Grievant has met his burden of proving that mitigation of his dismissal is warranted.  Given the specific facts of this case, and in light of the recent decision in Daugherty, Grievant’s dismissal was excessive.  Grievant made a terrible mistake, but he accepted responsibility for the same, harmed no one but himself, and immediately got treatment for his condition.  None of this is disputed.  Grievant cooperated fully with the drug testing procedures, and never denied that he was intoxicated.  Further, dismissal seems particularly unreasonable considering that had Grievant been driving a commercial vehicle in his condition, he would have been sent for treatment and returned to duty if such was successful and he passed a follow-up test.   The 30-day suspension without pay imposed upon Grievant on December 9, 2015, is the appropriate discipline to be imposed.  However, like in Daugherty, Grievant will be returned to work only after presenting a negative return to duty drug and alcohol test.  Therefore, this grievance is GRANTED IN PART, and DENIED IN PART.
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.
2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).

3.
Respondent proved by a preponderance of the evidence that Grievant violated the Division of Personnel Policy, DOP-P2, “Drug and Alcohol-Free Workplace Policy,” and the BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals by reporting to work while intoxicated on alcohol.  

4.
“[M]itigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 

5.
“Nevertheless, a lesser disciplinary action may be imposed when mitigating circumstances exist.  See Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995).  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee’s long service with a history of otherwise satisfactory work performance.  See Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996).  When assessing the penalty imposed, ‘[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee’s past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis.’ McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).” Daugherty v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2016-0821-CONS (May 17, 2016).  
 6.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).    

7.
Based upon the specific facts and circumstances of this case, Grievant proved by a preponderance of the evidence that mitigation of his dismissal was warranted.  Grievant’s dismissal was excessive and disproportionate to his conduct.  A suspension of thirty working days without pay is appropriate under the circumstances of this grievance in its entirety.   


 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED IN PART, and DENIED IN PART.

Respondent is hereby ORDERED to reduce Grievant’s dismissal to a thirty-day suspension, without pay, which has already been served.  Respondent is further ORDERED to reinstate Grievant to his Health Service Worker position, and to pay him back pay, with interest, and restore all benefits that he would have earned had his employment not been terminated, including annual leave, sick leave, retirement, and tenure, effective thirty days after his December 9, 2015, suspension.  Further, all references to the January 2016 dismissal shall be removed from Grievant’s record.  Additionally, the undersigned ORDERS that Grievant be returned to work only after presenting a negative return-to-duty drug and alcohol test result.  

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 31, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
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� See, Respondent’s Exhibit 1.


� See, Respondent’s Exhibit 2, December 15, 2015, letter. 


� See, Respondent’s Exhibit 3, December 23, 2015, letter. 


� See, Respondent’s Exhibit 4, January 14, 2015, letter.


� See, Respondent’s Exhibit 6, New Employee Form/Policy Check Off List.


� See, testimony of Ray Brillantes.


� See, Proposed Conclusion of Law #9, pg. 12, Grievant’s Proposed Findings of Fact and Conclusions of Law.


� See, Respondent’s Exhibit 5, pgs. 2, 4; Respondent’s Exhibit 7, pg. 6, paragraph #5.


� See, Respondent’s Exhibit 7, pg. 5, paragraph “e.”


� See, Grievant’s Exhibit 1, DHHR Policy Memorandum 2119.


� See, Respondent’s Proposed Findings of Fact and Conclusions of Law. 


� See, testimony of Kieth Anne Worden.


� Grievant has not argued in this matter that Respondent has any duty to help him find treatment.  The undersigned notes this only to illustrate that Grievant sought treatment on his own even after his request for assistance went unanswered.  


� This case is currently pending appeal in the Circuit Court of Kanawha County, West Virginia.  
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