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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHRISTINA CARPENTER,



Grievant,

v.






Docket No. 2015-1086-UpsED

UPSHUR COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Christina Carpenter is employed as a Bus Operator by the Upshur County Board of Education.  She filed a Level One grievance against her employer on March 26, 2015 alleging “[g]ender harassment, hostile work environment, discrimination, [and an] unsafe work place.”  For relief, Grievant seeks the following: “Put children safety first.  Harassment to stop.  To be treated like an employee should be treated.  Disciplinary action taken against transportation director.”


This grievance was denied at Level One by decision dated June 15, 2015.  Grievant perfected her appeal to Level Two on June 24, 2015.  A mediation session was conducted on September 14, 2015.  Grievant perfected her appeal to Level Three October 1, 2015.  A Level Three evidentiary hearing was conducted before the undersigned on September 8, 2016, at the at the Randolph County Development Authority, Elkins, West Virginia.  Grievant appeared in person and by her representative, Sheila Zickefoose.  Respondent appeared by Jack Reger, Assistant Superintendent; Roy Wager, Superintendent; and by counsel, Rebecca Tinder, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on October 11, 2016.


Synopsis


The record of this matter demonstrates that Grievant failed to file a grievance within fifteen days following the occurrence of some events upon which the grievance is based.  In addition, Grievant failed to establish that she was the victim of discrimination and harassment.  Accordingly, this grievance is denied.


The following Findings of Fact are based on the record of the case.


Findings of Fact


1.
Grievant is employed by Respondent as a Bus Operator under the supervision of the Transportation Director, Doug White, who oversee all transportation operations in the county.  Transportation Director White is retiring, with his last day on the job scheduled to be the Friday before Thanksgiving, November 18, 2016.


2.
In the attachment to her statement of grievance dated March 26, 2015, Grievant alleges the following:

a.  A “low job evaluation” from the Transportation Director;

b.  Being blamed for the bus assigned to her being red flagged and taken out of service;

c.  The Transportation Director not putting her “name up for donated sick leave”;

d.  Unwarranted allegations of not running on time and being required to redo her schedule;

e.  Changing the bus lineup and confronting her in the presence of students;

f.  Another bus operator pulling his bus too close to hers and yelling over the CB to “go, move” and driving too close to her bus;

g.  Another bus operator pulling up close and revving the engine of the bus;

h.  The lineup of buses being based upon relationship to the Transportation Director, rather than distance traveled;

i.  Being directed to drive through standing water;

j.  Nothing being done when she reported someone putting trash on the bus she regularly drives;

k.  Kyle Linger reporting that she checks her oil too much;

l. Another female driver quitting to avoid working for the current Transportation Director; and

m.  A comment made by the Transportation Director to her sister of “while you were off doing what women do, shopping or whatever”.


3.
Upon receipt of the grievance, the assistant superintendent conducted an investigation into each of the allegations.  The investigation revealed, and the evidence presented at the Level Three hearing established, that Grievant was treated the same by the Transportation Director as other employees.


4.
Many of the complaints of Grievant occurred prior to March of 2015, including:

a.  Calling her in to sign an evaluation, which occurred on May 20, 2014;

b.  The “low” evaluation, which occurred in 2014 and was subsequently changed;

c.  Being blamed for the bus assigned to her being flagged and taken out of service, which was noted in her 2014 evaluation;

d.  Requesting that she redo her schedule, outlining the exact times of bus stops, which occurred in December of 2014.


5.
Kyle Linger admitted to making a joke about Grievant checking her oil too often, after she broke her oil dip stick.  Mr. Linger indicated that it was routine for bus operators to joke around.  Thereafter, Mr. Linger stopped that behavior with Grievant.


6.
Grievant acknowledged that Transportation Director White gave her satisfactory evaluations and has written her a letter of commendation for how she handled a student in an emergency situation.  Transportation Director White did not discipline Grievant for failing to respond to the directive to redo her bus stop schedule to reflect the actual times of the stops.


Discussion


Respondent asked that elements of this grievance be dismissed as untimely filed.  The burden of proof is on Respondent to prove untimeliness by a preponderance of the evidence.  Craig v. Dep’t of Health & Human Res., Docket No. 98-HHR-334 (June 24, 1999); Hale & Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  “The generally accepted meaning of preponderance of the evidence is ‘more likely than not.’”  Jackson v. State Farm Mut. Auto. Ins. Co., 215 W. Va. 634, 640, 600 S.E.2d 346, 352 (2004).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Hunt v. W. Va. Bureau of Empl. Programs, Docket No. 97-BEP-412 (Dec. 31, 1997);  Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH- 060 (July 16, 1997).  If Respondent meets this burden, Grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 29, 1997). 


West Virginia Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  West Virginia Code § 6C-2-4(a)(1) identifies the time limits for filing a grievance and states:

Within fifteen days
 following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . . 

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).


The number of working days between the following events giving rise to this grievance and the Level One filing by Grievant far exceeds the fifteen day time period:


a.  Calling her in to sign an evaluation, which occurred on May 20, 2014;

b.  The “low” evaluation, which occurred in 2014 and was subsequently changed;

c.  Being blamed for the bus assigned to her being flagged and taken out of service, which was noted in her 2014 evaluation;

d.  Requesting that she redo her schedule, outlining the exact times of bus stops, which occurred in December of 2014.


Grievant provided no justifiable reason for the delay in filing the grievance regarding these matters.  Because Grievant did not timely grieve, and with the proper raising by Respondent of the timeliness issue, Grievant cannot challenge the actions of the Respondent in these matters.  The grievance regarding these matters was not timely filed and, therefore, is dismissed on that basis.


As to the remaining issues in this grievance, the allegations do not involve discipline, and as a result, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant bears the burden of proof that she was subjected to discrimination and harassment as alleged in her grievance.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  


In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005).


Grievant failed to make any meaningful connection between the Transportation Director’s treatment of her in comparison to treatment received by any other similarly situated employee under similar circumstances.  Many of Grievant’s complaints would seem to indicate that the Transportation Director treated all bus operators the same.  For example, the allegations of the Transportation Director’s use of what Grievant terms inappropriate language and making drivers go through standing water.  The record also supports a finding that most of the issues about which Grievant complains regarding the Transportation Director were an effort on his part to run the county transportation system in a timely and orderly fashion.


Finally, West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997).  "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty.  See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)."  Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).


The record makes clear that Grievant did not like her supervisor, and, in fairness to Grievant, she and her supervisor did not get along well.  In fact, from time to time, Grievant and her supervisor may have been less than civil.  Nevertheless, the incidents described by Grievant were not frequent, and Grievant had to go back several months to form a list of complaints.  The record does support a finding that none of the incidents were severe or pervasive harassment.  The record also established that the Transportation Director is retiring before Thanksgiving, making this particular issue moot.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The burden of proof is on Respondent to prove untimeliness by a preponderance of the evidence.  Craig v. Dep’t of Health & Human Res., Docket No. 98-HHR-334 (June 24, 1999); Hale & Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  “The generally accepted meaning of preponderance of the evidence is ‘more likely than not.’”  Jackson v. State Farm Mut. Auto. Ins. Co., 215 W. Va. 634, 640, 600 S.E.2d 346, 352 (2004).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Hunt v. W. Va. Bureau of Empl. Programs, Docket No. 97-BEP-412 (Dec. 31, 1997);  Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH- 060 (July 16, 1997).


2.
Pursuant to the requirements of West Virginia Code § 6C-2-4(a)(1), a grievance must be filed within fifteen days of the event upon which it is based.


3.
Grievant’s filing of the Level One grievance on some issues mentioned above  was untimely.  Grievant failed to provide a reasonable justification for her untimely filing of this grievance, which was more than fifteen days after the occurrence of the some events upon which the grievance is based.


4.
Grievant bears the burden of proving her grievance by a preponderance of the evidence that she was subjected to discrimination and harassment.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


5.
In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005).


6.
Grievant failed to demonstrate that she was the victim of discrimination.


7.
West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997).  "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty.  See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)."  Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).


8.
Grievant failed to prove by a preponderance of the evidence that she suffered any repeated disturbance, irritation or annoyance.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   November 18, 2016                  


___________________________









Ronald L. Reece









Administrative Law Judge
�Pursuant to West Virginia Code § 6C-2-2(c) “‘[d]ays means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee’s workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”






