THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DANIEL KEITH VIERS,



Grievant,

v.







     Docket No. 2016-1281-DOT

DIVISION OF HIGHWAYS,



Respondent.

DISMISSAL ORDER

 
Grievant, Keith Viers,
 is employed by Respondent Division of Highways (“DOH”) as a Crew Leader
 at the Crum Substation in Wayne County. Mr. Viers filed a level one grievance form dated February 15, 2016, alleging:
A false statement was taken and pursued against me. Upon learning of [the statement] I filed a complaint and gave a statement and listed witnesses. I have been harassed, discriminated [against], and falsely accused of something I didn’t do.

As relief Grievant seeks, “Parties involved be punished to the fullest for which they are to be according to the EEO guidelines for a false statement.”


On March 8, 2016, a level one decision was issued dismissing the grievance based upon a motion filed by Respondent. Grievant appealed to level two and a mediation was conducted on May 5, 2016. Respondent filed a motion to dismiss prior to the mediation alleging that the grievance failed to state a claim for with relief could be granted through the grievance procedure, and that the grievance was not timely filed. Grievant made a timely appeal to level three. The grievance was set for hearing on August 17, 2016, and Respondent filed a renewed motion to dismiss for the same reasons on August 12, 2016.  

A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on August 17, 2016. Grievant, Keith Viers, appeared pro se, and Respondent was represented by Jessica R. Church, Esquire, DOH Legal Division. Respondent renewed its motion to dismiss and Grievant was given an opportunity to respond.  The motion was held in abeyance until the close of the hearing.  At the conclusion of the hearing, the parties made closing arguments and waived presentation of written Proposed Findings of Fact and Conclusions of Law. This matter became mature for decision at that time.

Synopsis


The sole remedy sought by Grievant is that the person who filed an initial statement against him be punished by Respondent for making a false EEO accusation. Because the Grievance Board does not have the authority to order an agency to impose discipline on an employee, Grievant seeks a remedy which is wholly unavailable and the grievance must be DISMISSED. 


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  
Findings of Fact


1.
Grievant, Keith Viers, is employed by Respondent Division of Highways (“DOH”) as a Crew Leader at the Crum Substation in Wayne County. He has been employed by the DOH for thirty-one years.

2.
In August of 2015, Grievant was attending a meeting at the DOH Wayne County headquarters. While waiting for the meeting to start Grievant saw Transportation Worker Steven Messer walking through the building smoking a cigarette. Grievant told Mr. Messer that smoking was not allowed in the building.


3.
Within a few days of this meeting, Mr. Messer filed an EEO complaint stating that Grievant had used profanity and was aggressive when telling Mr. Messer that smoking was prohibited in the building.  Mr. Messer signed an “Affirmation Statement” which contained the following acknowledgement: 
I acknowledge that providing false information during this investigative interview may lead to stringent disciplinary measures, including suspension or termination, as well as possible legal recourse by the complainant.


4.
On August 27, 2015, Grievant was required to report to the district office in Huntington to answer the complaint.  Grievant denied that he was profane or aggressive in his comment to Mr. Messer.  As a supervisor it was his duty to bring the rule to Mr. Messer’s attention even though Grievant does not directly supervise Mr. Messer.


5.
In addition to giving his statement regarding Mr. Messer’s complaint, Grievant filed his own EEO complaint alleging Steven Messer had harassed him and caused him mental stress by making false accusations against him.

6.
Both of the EEO complaints were referred to the State DOH personnel office where a determination was made that neither constituted a valid EEO complaint. However, Grievant was not immediately notified of this determination.


7.
After a period of time, Grievant contacted the State DOH personnel office regarding the complaint and was told that it had been sent back to the district office.  Grievant contacted the District Human Resources Director, Harold Jones who told Grievant that there was no EEO violation and nothing further would be done. No one identified the specific date when this conversation occurred.


8.
 Mr. Viers filed this grievance seeking to have Mr. Messer punished for making a false statement during an EEO interview as set out in the Affirmation Statement signed by Mr. Messer when he made the initial EEO complaint.  The level one grievance form was dated February 15, 2106.


9.
There has been no finding that Grievant did anything inappropriate when he told Steven Messer that smoking was not allowed in the DOH building. Grievant has not received any disciplinary action nor suffered any loss of pay or benefits as a result of the EEO complaint made by Steven Messer.
Discussion


“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).


Additionally, the Grievance Board’s administrative rules state:

Failure to State a Claim -- A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.
W. Va. Code St. R. § 156-1-6.11   (July 7, 2008). 

Grievant is upset because he feels he was falsely accused of misconduct by a subordinate and nothing appears to have been done about it.  He asserts that the statements made by Mr. Messer about his conduct were false. Grievant points to the language in the Affirmation Statement signed by Mr. Messer which states that persons making false statements in an EEO interview “may lead to stringent disciplinary measures, including suspension or termination.” (Emphasis added, Grievant Exhibit 1.) The use of the “may” indicates that the issuing of discipline in this situation is discretionary not mandatory. In re Chevie V., 226 W. Va. 363, 700 S.E.2d 815 (2010).  Respondent does not have a mandatory duty to impose discipline, but may do so if it is deemed by Respondent to be appropriate. 

More importantly, it is a well settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board. Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ. Docket No. 95-41-479 (July 8, 1996).


The only remedy which Grievant seeks is for the person making false statements to an EEO investigator to be punished. This remedy is wholly unavailable to Grievant through this grievance procedure. Accordingly, the Grievance is DISMISSED.

Conclusions of Law


1.
 “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).


2.
A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested. W. Va. Code St. R. § 156-1-6.11   (July 7, 2008). 


3.
The Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board. Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ. Docket No. 95-41-479 (July 8, 1996).


4.
The only remedy sought by Grievant is wholly unavailable to Grievant through this grievance procedure. 


Accordingly, the Grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 22, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Mr. Viers generally goes by Keith and not Daniel.


� In the hearing the witnesses sometimes also used the title “Foreman” to refer to the Crew Leader position.


� Grievant Exhibit 1 has the same type of statement attached, but it was signed by Grievant and not Mr. Messer.


� Since the grievance is dismissed due to the lack of any available remedy, the issue of timeliness will not be addressed.
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