 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

KRISTA KENNEY,


Grievant,

v. 






       DOCKET NO. 2016-1132-DOE
DEPARTMENT OF EDUCATION/SCHOOLS

FOR THE DEAF AND THE BLIND,



Respondent.

DECISION

On January 22, 2016, Krista Kenney (“Grievant”) filed this grievance directly at Level Three of the grievance procedure, as authorized by W. Va. Code § 6C-2-4(a)(4), challenging her suspension pending a proposed termination issued by the Department of Education (“DOE”) which operates the West Virginia Schools for the Deaf and the Blind (“Respondent” or “WVSDB”) in Romney, West Virginia.  A Level Three hearing was held on July 6, 2016, at the Grievance Board’s office in Westover, West Virginia.  Grievant was represented by Gordon Simmons with the West Virginia Public Employees Union, UE Local 170, while Respondent was represented by its General Counsel, Mary Catherine Tuckwiller.  WVSDB presented testimony from Director of Personnel Sondra McKenery and Director of Residence Life Christine Frye-Lewis.  Grievant testified in her own behalf.  This matter became mature for decision on July 29, 2016, upon receipt of the last of the parties’ post-hearing arguments.   

Synopsis

 Grievant was employed as a Residential Care Specialist and Classroom Aide in the Multi-Sensory Program of the West Virginia Schools for the Deaf and the Blind.  Grievant had been reprimanded and suspended for prior attendance issues.  In January 2016, Grievant was terminated based upon alleged attendance policy violations on six occasions between December 6, 2015, and January 7, 2016, and her alleged unwillingness to follow established leave procedures.  The primary evidence that Grievant violated any established attendance policies on the occasions alleged was derived from hearsay evidence, which was found unreliable and unpersuasive when compared against Grievant’s credible testimony, and certain information contained in the agency’s own attendance records.  The testimony and documents presented failed to provide preponderant evidence that Grievant violated the employer’s attendance policies as alleged.   

The following Findings of Fact are made based upon the testimony and exhibits presented at the Level Three hearing.

Findings of Fact

1.
Grievant was employed by Respondent Department of Education as a Residential Care Specialist and Aide at the West Virginia Schools for the Deaf and the Blind (“WVSDB”), in Romney, West Virginia.

2.
Grievant began working at WVSDB as a substitute in 2001, and continued in that status until she resigned in 2003.  Grievant returned to work at WVSDB as a substitute Switchboard Operator in 2007, and was hired as a long-term substitute Child Care Worker shortly thereafter.  In October 2008, Grievant became a full-time Child Care Worker and Bus Driver.  In November 2008, Grievant received a new position as a Child Care Worker and Aide.  In November 2014, Grievant moved to the cross-classified position in the Multi-Sensory Program which she held at the time of her termination.  


3.
At the time of the events giving rise to this grievance, Grievant was a single parent with four children and three grandchildren living in her household.


4.
Ann Behrens is employed by WVSDB as the Coordinator of its Multi-Sensory Program.


5.
Christine M. Lewis
 is employed by WVSDB as its Director of Student Living.


6.
Sondra McKenery is employed by WVSDB as its Director of Personnel.  Ms. McKenery has held that position since 2001, and is familiar with the school’s attendance policies for its employees.

7.
After Grievant was cross-classified in 2014 as a Classroom Aide, Bus Aide, and Residential Care Specialist, Ms. Behrens became Grievant’s immediate supervisor for the first portion of her shift as a Classroom Aide.  Ms. Lewis was Grievant’s immediate supervisor during the second portion of Grievant’s shift as a Residential Care Specialist in the student dormitory.


8.
Grievant’s normal work schedule involved an eight-hour day, initially reporting to work at noon to serve as a Classroom Aide.  On certain days each week, Grievant would serve as a Bus Aide on an afternoon bus run which departed WVSDB around 3:00 PM.  When the bus run was completed around 4:00 PM, Grievant would report to the student dormitory where she served as a Residential Care Specialist, completing her shift at 8:00 PM.  Further, during certain months, Grievant only worked this split duty assignment from Monday through Thursday, reporting for an evening shift in the student dormitory from 4:00 PM to 12:00 AM on Sundays.  


9.
Students in WVSDB’s Multi-Sensory Program have multiple disabilities and require both close and constant supervision by trained personnel.  Many of the students are non-ambulatory, and most require assistance with basic daily functions.


10.
When employees involved in direct student support, such as a Classroom Aide, or Residential Care Specialist, are absent, someone, either another co-worker, a called-in substitute, or a supervisor, must cover the position to maintain adequate care for the students.  


11.
Prior to the time in 2014 when Grievant first came under Ms. Behrens’ supervision, Grievant had not previously been disciplined at WVSDB.  


12.
WVSDB’s policy on absences is included among its General Policies and Procedures, and reads as follows:
Employees not planning to report for work shall notify their Department Head and record their absence on SEMS [Substitute Employee Management System], via telephone or WebCenter, no later than 24 hours prior to the prescribed starting time unless it is an emergency situation.  Any employee failing to do so will be charged absent, without pay unless otherwise approved by their Department Head.  Any such unauthorized absence, as well as other unauthorized absences, may be considered willful neglect of duty and appropriate disciplinary action may be initiated by the immediate supervisor and the Superintendent.  A guide for reporting absences to the SEMS system is included in Appendix 16 of this handbook.
R Ex 1 (emphasis in original).


13.
Ms. McKenery explained that an emergency situation under WVSDB’s handbook would include an employee’s personal illness where the employee cannot report to work, or the illness of an immediate family member.

14.
In the event of an emergency situation, employees are expected to notify their supervisors that they will not be reporting to work as soon as they become aware of that fact.  


15.
WVSDB’s General Policies and Procedures also address employees’ sick leave benefits, stating: “Illness must be reported to the immediate supervisor and the SEMS system via telephone or WebCenter (see Appendix 16) no later than one hour prior to the scheduled work time on the initial day of illness.  R Ex 1 (emphasis in original).


16.
All WVSDB employees are subject to a Code of Conduct adopted by the West Virginia Board of Education which, among other expectations, states: “All West Virginia school employees shall . . . exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.”  R Ex 4.  


17.
On October 1, 2014, Grievant met with Ms. Behrens, Ms. McKenery, and Melissa Hensel, a teacher for the visually impaired.  During this meeting, Grievant’s normal work hours and the need to notify her supervisors in advance of any deviation from this schedule was discussed.  It was noted that Grievant “is a hard worker” and “interacts with the students in a polite and professional manner.”  See R Ex 2.  Ms. McKenery noted that Ms. Behrens was particularly concerned that Grievant understood her responsibility to communicate any unscheduled absences to her. 

18.
On April 10, 2015, Grievant was suspended without pay for five days “due to arriving late to work with little or no notice on three occasions within the same work week.”  R Ex 3.  Grievant did not grieve this disciplinary action. 


19.
The correspondence which notified Grievant that she was being suspended without pay for five days also stated: “In the future, I trust that you will notify your supervisors in advance that you will not (sic.) be reporting late.”  R Ex 3.  This correspondence also included the following statement: “On October 1, 2014, Mrs. Behrens and Mrs. Sondra McKenery, Director of Personnel, met with you to discuss your work hours and your need to notify your supervisors in advance when you decide to not report to work.”  Id.

20.
WVSDB generally follows a policy of progressive discipline in addressing employee misconduct.

21.
On an unspecified date around or after January 7, 2016, Ms. Behrens submitted a memo recounting various times and dates
 when Grievant allegedly failed to provide proper notice of her absences.  See R Ex 6.  In addition to being undated, Ms. Behrens’ memo is unsigned.

22.
Ms. Behrens’ written memo indicated that on Sunday, December 6, 2015, Grievant “texted me that she had an appointment and would not be in until 4:00 PM.  No 24 hour notice!”  See R Ex 3.


23.
Grievant texted Ms. Behrens and Ms. Lewis on December 6, 2015, advising that she had a medical appointment the following day, December 7, 2015, and would not be reporting to work until 4:00 PM.  Grievant was not absent on December 6, 2015, but took four hours of approved sick leave on December 7, 2015.  See R Ex 5.



24.
Ms. Behrens’ written memo indicated that on Thursday, December 10, 2015, Grievant “texted me that she just got back from the doctor and would be on medical leave for the next 3 days.  No explanation as to why she needed three days off for medical leave.  No 24 hour notice!”  See R Ex 6.  Grievant texted Ms. Lewis on December 9, 2015, notifying her that she had a doctor’s appointment on December 10, 2015.  Grievant’s December 10 doctor’s appointment was scheduled for 10:00 AM, and Grievant expected to appear for her appointment and proceed to work by 12:00 PM.  However, when the doctor examined Grievant, he diagnosed her with an injured back and prescribed three days’ rest.  Thereafter, Grievant was off work on approved sick leave on December 10 and 11, 2015.  See R Ex 5.  Grievant subsequently submitted the physician’s statement to Ms. Behrens.

25.
Ms. Behrens’ written memo indicated that on January 4, 2015, (sic.) Grievant “called me sometime in the morning around 10:30 Am (sic.) to say that she would not be in that day at 12:00 because she had to go to the hospital because her daughter was in an accident.  No 24 hour notice!”  See R Ex 6.  Grievant’s daughter was in an auto accident on her way to work on January 4, 2016, and sometime around 10:00 AM, Grievant learned of the accident, and that her daughter was being treated in the hospital.  Grievant called Ms. Behrens to let her know about this situation by 10:30 AM, as stated in the memo.  Grievant was off work on approved sick leave on January 10, 2016.  See R Ex 5.


26.
Ms. Behrens’ written memo indicated that on January 5, 2016, Grievant “texted me at 12:01 to say that she didn’t know when she would be in today (her shift started one minute ago) due to her daughter and her release from the hospital.  This is a continuing problem with Kris not notifying supervisors well enough in advance and the frequencies of absences.  Again, no 24 hour notice!”  See R Ex 6.  Grievant tried to call Ms. Behrens at 10:00 AM on January 5, 2016, but did not reach her.  Grievant met with her daughter’s doctor and learned of her daughter’s expected release from the hospital later that same day at 12:00 PM.  Grievant was the only family member available to pick up her daughter upon her discharge from the hospital, and it was necessary to make arrangements for her daughter to receive certain follow-on care following her hospitalization.  Grievant had not been expecting her daughter to be released that day, nor had she anticipated needing to work with her medical providers to arrange follow-on care.  Grievant texted Ms. Behrens to advise she would not be in that day as scheduled, shortly after learning that she would need to take her daughter home from the hospital.  Grievant was off on four hours of approved sick leave on January 5, 2016.  See R Ex 5.


27.
On January 5, 2016, Ms. Lewis noted around 1:10 PM that Grievant’s vehicle was not in the parking lot and called Ms. Behrens to learn that Grievant had not reported for her classroom duty, texting Ms. Behrens that she was not coming in.  Based upon this information, Ms. Lewis assumed that Grievant would not be reporting for the second part of her shift and proceeded to arrange substitute coverage.  Grievant reported for duty before 3:30 PM and worked the remainder of her shift that day.  See R Ex 6. 


28.
Ms. Behrens’ written memo indicated that on Wednesday, January 6, 2016, Grievant “informed me when she arrived at work that she would not be at work for me tomorrow because she had to take her daughter to the doctor’s.  Again this happens too frequently.”  See R Ex 6.  Grievant was off work for four hours of approved sick leave on January 7, 2016.  See R Ex 5. 


29.
Ms. Behrens’ written memo indicated that on Thursday, January 7, 2016, Grievant “as stated yesterday is not coming in today at 12:00 but who knows when she plans to show up.  This is not acceptable, professional behavior.  It is too frequent and most often, without proper notice.”  See R Ex 6.  Grievant advised Ms. Behrens when she came to work the previous day that she would be off work for four hours to take her daughter to the doctor on January 7, 2016.  Grievant believed that she had fully complied with WVSDB’s attendance policy by providing this information to her supervisor 24 hours in advance.  Grievant did not notify Ms. Lewis because she planned to report for work not later than 4:00 PM for the second half of her shift.


30.
On January 14, 2016, WVSDB’s Superintendent, Dr. Martin P. Keller, Jr., notified Grievant that he was proposing disciplinary action as follows:

Your immediate supervisors have recommended disciplinary action due to your unwillingness to follow WVDSB procedures and for arriving late to or leaving early from work with little or no notice on six occasions between December 6, 2015 and January 7, 2016.  As you know, being late for your shift or last minute call offs places an undue burden on your co-workers and supervisor to assure that student services are not interrupted.  Your actions are in violation of our school policy requiring 24 hour notice to supervisors for an absence and WVBE Policy 5902 – Employee Code of Conduct for not being punctual.  You have been disciplined on three previous occasions, which included a five day suspension without pay, during last school term regarding tardiness or failure to report to work.
For the reasons set forth above, I concur with your immediate supervisor’s recommendation for disciplinary action and am recommending that your employment with the West Virginia Schools for the Deaf and Blind be terminated as of February 10, 2016.  Effective immediately, you are being placed on paid administrative leave pending the board’s decision regarding your employment.  While on administrative leave, you are not to enter into any of the WVSDB campus buildings or use the grounds until you are otherwise notified.

My recommendation will be reviewed by the State Superintendent of Schools, Michael J. Martirano, Ed.D., who will notify you in writing whether he will accept this recommendation.  If he does, he will then recommend this disciplinary measure to the West Virginia Board of Education.  In that event, you have a right to be heard by the West Virginia Board of Education’s Hearing Examiner upon not less than ten days’ written notice, pursuant to West Virginia Code §18-17-8.

* * *
J Ex 1.

31.
Grievant did not request a hearing before a Hearing Examiner as authorized under W. Va. Code § 18-17-8.


32.
On February 11, 2016, Ms. McKenery sent Grievant correspondence which stated as follows:

This letter is serving as a notification that the West Virginia Board of Education approved Superintendent, Dr. Martin P. Keller, Jr.’s recommendation for termination of your employment contract with the West Virginia Schools for the Deaf and the Blind at their regularly scheduled meeting on February 11, 2016.  The termination effective date is February 12, 2016.

* * *

J Ex 2.


33.
Grievant filed a grievance challenging her suspension pending termination on January 22, 2016.

Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges at issue by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent presented documentation to demonstrate that Grievant’s conduct resulted in prior disciplinary actions on several occasions.  Ordinarily, the merits of any prior disciplinary actions which Grievant failed to timely grieve when they were administered are not properly at issue in a subsequent grievance.  Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012), aff’d, Cir. Ct. of Kanawha County, No. 12-AA-131 (July 24, 2013); Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997), aff’d, Cir. Ct. of Monongalia County, No. 97-C-AP-96 (Dec. 7, 1999); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  See Stamper v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-144 (Mar. 20, 1996).  Indeed, all such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  Koblinsky, supra; Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994). See Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).  Consistent with these principles, Respondent established that Grievant had been suspended for attendance issues in April 2015.  The written suspension notice also noted that Grievant received a verbal warning from her immediate supervisor, Ms. Behrens, in September 2014, for failing to give adequate notice before calling off her shift.  In addition, Grievant was issued a written reprimand in November 2014 for failing to report to work for her scheduled shift.  See R Ex 3.
Certain facts relating to the charges against Grievant were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  
Some of the evidence supporting the charges against Grievant consists of hearsay statements.  An administrative law judge must determine what weight, if any, is to be given to hearsay evidence in a disciplinary proceeding. Comfort v. Reg’l Jail & Corr. Facility Auth., Docket No. 2013-1459-CONS (Apr. 18, 2013); Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010), aff’d, Cir. Ct. of Kanawha County, No. 10-AA-73 (June 9, 2011); Miller v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).  The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996), aff’d, Cir. Ct. of Kanawha County, No. 97-AA-17 (June 4, 1998). 

In this regard, Ms. Behrens did not testify at the Level Three hearing and was not available because she was on a medical leave of absence after recently undergoing a significant medical procedure.  While this explains Respondent’s use of statements and memoranda signed by Ms. Behrens, rather than first-hand testimony, it does not make such documents any more credible, especially when they were not signed under oath, as in the form of an affidavit, or, as in the case of the most significant document, not signed at all.  See R Exs 2 & 6.  It was also not particularly helpful that Ms. Behrens’ written comments were often conclusory and opinionated, rather than being limited to her personal observations and interactions with Grievant regarding attendance and absences.  Further, unlike the sworn testimony of Grievant and Ms. Lewis, which was subject to cross-examination by the parties’ representatives, Ms. Behrens’ statements stood inert and not subject to clarification.

On the other hand, Grievant testified under oath in person, was subject to cross-examination, and was observed by the undersigned to be a credible witness.  There was no evidence that Grievant had ever misrepresented any fact in her prior dealings with her supervisors.  To the contrary, she was a satisfactory employee who interacted well with the students, albeit with a poor record of complying with attendance requirements.  Grievant did not challenge her prior shortcomings in regard to meeting attendance expectations, acknowledging that she was trying to improve her attendance and comply with all of WVSDB’s rules and procedures.     


In any event, the issue to be decided here is whether Grievant violated WVSDB’s attendance policy on multiple occasions, as alleged in the termination notice.  That notice asserted that Grievant was being terminated for her “unwillingness to follow WVSDB’s procedures and for arriving late to or leaving early from work with little or no notice on six occasions between December 6, 2015 and January 7, 2016.”  J Ex 1.  Respondent established that punctuality and attendance are critical elements of the position Grievant held at WVSDB, due to the nature of her work and the student population she supported.  Nonetheless, WVDSB’s attendance policy, as written in its handbook, and explained by its Director of Personnel, makes reasonable allowance for illnesses, and other situations which arise unexpectedly, and are beyond the employee’s control.


Grievant is expected to notify her supervisors of any planned absence no less than 24 hours before her normal starting time, “unless it is an emergency situation.”  R Ex 1.  As acknowledged by WVSDB’s Director of Personnel, an emergency situation may include an employee’s personal illness, or the illness of an immediate family member, if either situation keeps the employee from being able to report to work.  Simply stated, an employee is not always required to give 24 hours’ notice of an absence because there are some absences that cannot be anticipated, and employees are not required to be clairvoyant.  Thus, the ultimate question is not whether Grievant gave 24 hours’ advance notice of her absence, but whether her particular situation came within this limited exception to the notice requirement, and the notice Grievant provided to WVSDB was reasonable in the circumstances presented.  This is an issue which must necessarily be determined on a case-by-case basis.


Turning to the specific dates and times when Grievant allegedly failed to adhere to WVDSB’s attendance policy, the termination notice alleges violations involving “six occasions between December 6, 2015 and January 7, 2016.”  J Ex 1.  It is unclear why December 6 was chosen as the initial date for these “six occasions,” because Grievant was not absent, did not arrive late for work, and did not leave early on December 6, 2015.  See R Ex 5.  Indeed, Respondent’s attendance records indicate that Grievant was present for her full shift on December 6, 2015.  R Ex 5.  Possibly, WVSDB intended to allege that Grievant did not provide the required notice 24 hours in advance of a planned absence on December 7, 2015, for a medical appointment.  However, that is not what is stated in Ms. Behrens’ written memo, and Grievant credibly testified that she did, in fact, provide the requisite notice of her absence for four hours on December 7, 2015.  The credible evidence of record does not demonstrate any improper absence by Grievant on either December 6 or 7, 2015.


Ms. Behrens’ memo asserts that Grievant failed to give 24 hours’ notice of an absence on December 10, 2015.  According to the memo, Grievant “texted me that she just got back from the doctor and would be on medical leave for the next three days.  No explanation as to why she needed three days off for medical leave.”  See R Ex 6.  Grievant credibly explained that she went to a doctor’s appointment on the morning of December 10, 2015, expecting to complete the scheduled appointment and report for work on time at noon.  However, Grievant’s doctor diagnosed a back injury which required three days’ rest.


Based upon the credible evidence of record, Grievant could not reasonably be expected to anticipate that she was going to be absent from work on December 10, 2015, more than 24 hours in advance.  Grievant’s text notice substantially complied with WVDSB’s attendance policies.  Ms. Behrens’ hearsay statement failed to establish that Grievant violated any applicable attendance requirement, in the context of an unanticipated illness or injury.

Grievant’s third alleged violation involved her call to Ms. Behrens on January 4, 2016, at approximately 10:30 AM to advise that she would not be reporting to work that day as scheduled.  Ms. Behrens duly documented in her memo that Grievant “had to go to the hospital because her daughter was in an accident.”  See R Ex 6.  Grievant’s testimony was completely consistent with Ms. Behrens’ documentation, explaining that her daughter was in an automobile accident on her way to work on the morning of January 4, 2016.  Grievant did not learn of the accident until around 10:00 AM that morning, when she was initially informed that her daughter had been in an accident, and had been hospitalized as a result.  Grievant recalled that she called Ms. Behrens within the next half hour, sometime around 10:30 AM.


Inasmuch as WVSDB’s attendance policy contains an exception to the requirement to provide notice of an absence 24 hours in advance, in the event of “an emergency situation,” it is not apparent how Grievant’s employer would have had her act differently in this situation.  Although Grievant’s prior attendance record was less than stellar, she was only expected to comply with the attendance policy, not report for duty as scheduled no matter what emergency situations might arise in her immediate family.  See Dye v. W. Va. Bd. of Educ., Docket No. 99-DOE-217 (Sept. 16, 1999) (employee signed a “last chance” contract agreeing not to miss a single day of work for 90 days, upon penalty of termination if she failed).  In these circumstances, Grievant did not violate the attendance policy on January 4, 2016.    
The next date set forth in Ms. Behrens’ memo is the following day, January 5, 2016.  Grievant was planning to go to work as scheduled that day.  She stopped in the hospital that morning and found that her daughter was being discharged.  Grievant tried to call Ms. Behrens around 10:00 AM without reaching her.  Grievant was the only available family member who could pick up her daughter when she was discharged around noon that day.  In addition, she needed to meet with the doctor and arrange for follow-on medical care that her daughter needed.  Grievant texted Ms. Behrens around noon, and explained the emergency situation which prevented her from coming to work.  

Because Ms. Behrens’ statement is pure hearsay, and Grievant’s testimony was completely believable, there is less than preponderant credible evidence to establish a violation of the employer’s attendance policies.  It does not appear that there was any meaningful dialogue between Ms. Behrens and Grievant, so that Grievant could explain the exigent circumstances which necessarily distracted her from calling off work sooner.  Ms. Lewis was unable to corroborate Ms. Behrens’ statement, because she had no direct knowledge of any interaction between Grievant and Ms. Behrens, only that Ms. Behrens was unhappy with Grievant.   Ms. Lewis admittedly assumed, after talking with Ms. Behrens, that Grievant would not be reporting for work at 4:00PM for the second half of her shift, and started looking for someone to fill in for Grievant.  Nonetheless, Ms. Lewis’ testimony established that Grievant reported for work at 3:30 PM on January 5, 2016, and was present to perform the second half of her scheduled shift that day.  Grievant was only required to notify Ms. Lewis when she would NOT be at work, not when she would report as scheduled.  Therefore, there was no attendance violation established by preponderant evidence on January 5, 2016.   
According to Ms. Behrens’ memo, on January 6, 2016, Grievant informed her “when she arrived at work” that she would be absent the following day “because she had to take her daughter to the doctor’s.”  See R Ex 6.  Unlike her previous remarks, Ms. Behrens makes no reference to Grievant failing to provide the requisite notice at least 24 hours in advance, simply noting that “this happens too frequently.”  R Ex 6.  Even assuming all of the facts stated in Ms. Behrens’ memo to be true, there is no demonstrated violation of the attendance policy established.  By giving notice when Grievant came in to begin her shift, Grievant provided the minimum notice required in the policy.  There is simply no requirement in the policy that a non-emergency absence necessitates more than 24 hours’ advance notice.  Therefore, WVSDB failed to establish any violation on this occasion.

What WVSDB appears to be counting as the sixth “occasion” when Grievant allegedly violated its established attendance policies involves Grievant’s failure to report for duty on January 7, 2016.  This was the day after Grievant fully complied with the policy by giving notice 24 hours in advance that she would be taking her daughter to a doctor’s appointment on January 7.  Ms. Behrens states in her memo that “it is too frequent and most often without proper notice.”  See R Ex 6.

While there may be documentation to establish Grievant’s failure to comply with WVSDB’s attendance policies on earlier occasions, an employee’s frequency or infrequency of calling off from a scheduled work shift is not a measurable standard of conduct set forth anywhere in WVSDB’s attendance policy.  WVSDB failed to establish by preponderant evidence that Grievant violated its attendance policy in any regard on January 7, 2016.
In summary, Respondent failed to establish a violation of attendance requirements on any of the occasions alleged in the termination notice.  Therefore, the disciplinary action taken cannot stand.  


The following Conclusions of Law support the decision reached.

Conclusions of Law
1.
In a grievance involving a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 

 
2.
If an employee does not grieve specific disciplinary incidents, she cannot place the merits of such discipline in issue in a subsequent grievance proceeding.  Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012), aff’d, Cir. Ct. of Kanawha County, No. 12-AA-131 (July 24, 2013); Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997), aff’d, Cir. Ct. of Monongalia County, No. 97-C-AP-96 (Dec. 7, 1999); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  See Stamper v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-144 (Mar. 20, 1996).  In such cases, the information contained in prior disciplinary documentation must be accepted as true.  Koblinsky, supra; Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994).  See Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).

3.
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010), aff’d, Cir. Ct. of Kanawha County, No. 10-AA-73 (June 9, 2011).  See Warner v. Dep’t of Health & Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008). 

4.
The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996), aff’d, Cir. Ct. of Kanawha County, No. 97-AA-17 (June 4, 1998).

5.
Respondent did not prove that Grievant materially violated its attendance policies by her actions on any of the six occasions referenced in her notice of termination and supporting documentation.

Accordingly, this grievance is hereby GRANTED.  Respondent is ORDERED to remove this termination from Grievant’s record, to reinstate her to her cross-classified position as a Classroom and Bus Aide and as a Residential Care Specialist, to pay her all back pay to which she is entitled from the date her employment was terminated until she is reinstated, with statutory interest, and credit her with any and all benefits to which she would have been entitled had she not suffered this termination.       

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE:  August 29, 2016             


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� Some documents in the file reflect Ms. Lewis’ former name, Christine M. Frye.


� Certain events described in the memo preceded the time frame for the alleged violations of attendance policy which were set forth in Grievant’s termination notice.  Accordingly, that information is not relevant to these proceedings and will not be considered.


� At the Level Three hearing, Respondent asserted that this grievance was not properly filed because Grievant only challenged her suspension pending termination, not the subsequent termination itself.  Accepting Respondent’s argument would not only place form over substance but would convert a simple process into a procedural quagmire.  See Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990).  This Grievance Board has previously determined that where an employee grieves a suspension which is subsequently converted to a termination, based upon the same set of facts, it is not necessary to file a second grievance.  Lough v. Dep’t of Health & Human Res., Docket No. 99-HHR-323 (Aug. 29, 2000). See Messer v. Mingo County Bd. of Educ., Docket No. 00-29-332 (May 16, 2001). 
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