THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

RUSSELL DEATON, et al.,



Grievants,

v.






Docket No. 2015-0907-CONS
WOOD COUNTY BOARD OF EDUCATION,



Respondent.

DECISION
Grievants
 submitted level one grievances on or about January 8, 2015, against their employer, Wood County Board of Education.  Grievant Deaton stated the following in an attachment to his statement of grievance:  
Event:  I Russell Deaton was offered a extra curricular trip on Dec. 28, 2014 at 5:00 pm, taking PHS wrestling to Cannon-McMillian H.S. in Washington, P.A. The trip was set to return on Dec. 31, 2014 at 1:30 am.  I accepted the trip Friday Dec. 19, 2014 at 8:00 am., after speaking with assistant superintendent of school service (Mike Fling).  Mike said he seen no problem with me taking the trip, with the option of transportation director (Richard Lance), assigning me to other job assignment, calling in sub-mechanic to fulfill my mechanic position.  On Dec. 23, 2014 at 1:30 pm. I was pulled in for a meeting with transportation director.  Richard said, “Do to prior practice, I’m not letting you take this trip.”  I asked what policy says “Mechanic/Bus Operators can’t take trips if it falls between there 8 hour work day.”  He handed me paperwork of different grievances filed in “1998.”  The paperwork had nothing to do with why I couldn’t take this trip. 

Claim:  Mechanic/Bus Operators are scheduled to work there 8 hour shift before trips are taken.  If a trip falls in our 8 hour shift, we are told to turn them down, “Prior Practice”. As a result mechanic/bus operator turning down a trip, usually results in a mechanic/bus operator driving a normal bus route for a bus operator that has taken our extra curricular trip.  Mechanic/bus operators are good enough to run the normal bus operator’s route while there on our trip, we shall be able to take our trip and be compensated the same as a normal bus operator is.  
Grievant Morgan stated the following on his statement of grievance, in addition to attaching Grievant Deaton’s statement above: “I support the Grievants Position.” The remaining Grievants filed blank statements of grievance attaching thereto copies of Grievant Deaton’s above statement.  

As relief sought, Grievant Deaton stated the following:  “[t]o make it equal for mechanic/bus operators to take trips like normal bus operators.  To be paid for my trip that was refused by Transportation Director.”  The remaining Grievants left blank the “relief sought” section of their statement of grievance forms.  
It is noted that Grievant Deaton added the following in his appeal to level three:  “[m]ake it equal employment for Mechanic/Bus Operators to uphold the trip like a normal driver.  To be paid for trips that were missed since grievance was filed for all mechanics involved.”  Further, Grievant Crouser added the following on his statement of grievance: “[w]e are here in support of Russell because in the end it effects all of us.”  Grievant Morgan also stated as follows at level three: “I support Mr. Deaton’s claim and stand on his principle.”  
Level one conferences were held on January 16, 2015.  The grievances were denied by decisions dated February 2, 2015.  Grievants appealed to level two in February 2015.  The grievances were consolidated by Order entered March 10, 2015.  A level two mediation was conducted on May 18, 2015.  Grievants perfected their appeal to level three on July 14, 2015.  A level three hearing was scheduled to be conducted on November 5, 2015.  Upon motion by Respondent, the same was continued, and rescheduled for November 6, 2015.  Grievants, by counsel, moved to continue the level three hearing on November 3, 2015, upon retaining counsel.  The undersigned granted the motion, and the matter was rescheduled for January 19, 2016.   SEQ CHAPTER \h \r 1The level three grievance hearing was held on that day at the Grievance Board’s office in Charleston, West Virginia, before the undersigned administrative law judge.  All Grievants except Grievants Kinney and Rapp appeared in person at this hearing.  Grievants were represented by counsel, Jack D. Huffman, Esquire.  Respondent, Wood County Board of Education, appeared by counsel, Richard Boothby, Esquire, of Bowles Rice, LLP.  This matter became mature for consideration on February 23, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  

Synopsis

  
Grievants are employed by Respondent in multiclassified positions.  All but one of the Grievants are mechanic/bus operators.  The remaining Grievant is a handyman/bus operator.  Grievants assert claims of discrimination against Respondent because Respondent will not allow them to accept extra duty bus trips that are scheduled to occur during their regular eight-hour work days.  Grievants also allege violations of an unwritten policy that requires them to be given equal consideration for extra duty trips.  Respondent denies Grievants’ claims, and asserts that it is allowed to limit the extra duty assignments Grievants may accept to those that do not interfere with their priority assignments.  Grievants failed to prove their claims by preponderance of the evidence.    Therefore, this grievance is DENIED.  

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievants are all employed by Respondent in multiclassified positions at the 19th Street garage in Parkersburg, West Virginia.  Grievants Deaton, L. Morgan, Burk, Crouser, Kinney, and N. Morgan are classified as Mechanic/Bus Operators.  Grievant Rapp is classified as a Handyman/Bus Operator.  All of the Grievants hold 261-day contracts, and work eight hours each shift.  

2.
Grievant Rapp’s primary duty is that of handyman.  The other Grievants’ primary duty is that of mechanics.  However, Grievants are required to maintain their school bus operator certifications, and they are regularly called on to stop their mechanic work to drive buses during their regular shifts.  They do not receive extra compensation for driving buses during their regular mechanic/handyman shifts.

3.
Board employees who are classified as bus operators are allowed to sign up to be called for extra duty bus trips.  As Grievants are classified as bus operators, they are eligible to sign up for and accept such assignments.  There are four lists of extra duty bus trips on which bus operators can sign up:  Out-of-County trips; In-County trips, Overnight & Weekend trips (trips that require the bus operator to stay overnight outside the county), and Drop-Off trips (trips to drop students off only and then return immediately to the bus garage.  
4.
After bus operators sign up to be on the extra duty trip lists, their names are arranged on these lists by seniority.  The extra duty trips are assigned by seniority, on a rotating basis.  After a bus operator accepts or declines an extra duty assignment, his or her name then goes to the bottom of the rotation list.

5.
The extra duty trips are posted at the 19th Street bus garage where Grievants work about a week and a half in advance of the trip.  

6.
In December 2014, Grievant Deaton was called to take an extra duty overnight trip taking the Parkersburg High School wrestling team to Washington, Pennsylvania.  The trip was scheduled to leave at 5:00 p.m. on December 28, 2014, and to return on December 31, 2014 at 1:30 p.m.  Before accepting this trip assignment, Grievant Deaton spoke with Assistant Superintendent Mike Fling, who told Grievant Deaton that he saw no problems with him taking the assignment.  However, when Grievant Deaton informed his supervisor, Richard Lance, that he was accepting the assignment, Mr. Lance told him that he could not take the assignment because it fell within his regular workday citing “prior practice.”  

7.
After Grievant Deaton was not allowed to accept the Washington, Pennsylvania, trip, it was assigned to a bus operator who had less seniority.


8.
There have been times when Grievants have had to stop their mechanic work during their eight-hour shift to cover a bus operator’s route because that operator was driving on an extra duty trip that Grievants were not allowed to accept.  Further, there was evidence that the Grievants were called to substitute for bus operators in nonemergency situations before substitute bus operators were called.  Grievants are only to be asked to drive when no substitutes are available.


9.
All of the Respondent’s employees who hold only a bus operator classification have 200-day contracts.  No board employee classified only as a bus operator holds a 261-day contract.  Further, employees who are classified only as bus operators do not work eight-hour days.  Regular bus operators’ work hours vary depending on which bus routes they have, but all such jobs have a morning run taking students to school, and an afternoon run returning them home from school.  

10.
Grievants Burk, Crouser, Kinney, N. Morgan, and Rapp have not claimed to have been denied any specific extra duty trips or compensation by the Respondent’s actions.  They filed their statements of grievance as they are similarly situated to Grievant Deaton and in support of his claims.  Grievant Lester Morgan claimed at the level three hearing that he had been denied an extra duty trip and compensation in the past, but he did not grieve the same.  Grievant L. Morgan claims to be similarly situated to Grievant Deaton and supports his claims.              
Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
Grievants argue that Respondent is discriminating against them as they are not being given the same opportunities to take extra duty trips that are afforded to other bus operators.  Grievants also argue that Respondent is violating an unwritten policy that requires all bus operators to be given equal consideration for extra duty assignments, and allege that the method of assigning extra duty runs is arbitrary and capricious.  Respondent denies Grievants’ claims and argues that its practice of allowing mechanic/bus operators and handyman/bus operators to take extra duty trips only when such trips do not interfere with their priority assignment, or coincide with their regular eight-hour shift, is reasonable and in the best interests of the students of Wood County.                       
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008). 

The parties do not appear to dispute the facts surrounding Grievant Deaton being denied the opportunity to take the December 2014 extra duty trip.  The issue in this grievance is whether Respondent’s actions in denying Grievant Deaton that opportunity were improper.  The other Grievants assert that Respondent’s actions toward Grievant Deaton affect them as they are similarly situated to him.  They do not make independent claims of their own.  Grievants are multiclassified employees.  Grievants, aside from Grievant Rapp, are mechanic/bus operators.  Grievant Rapp is a handyman/bus operator.  Pursuant to West Virginia Code, multiclassified employees accrue seniority in each classification category of employment they hold, and are considered employees of each classification category in their multiclassification titles.  See W. Va. Code § 18A-4-8g(l).  While Grievants are considered to be both mechanics [or a handyman] and bus operators, it is undisputed that their primary duty is being a mechanic [or a handyman].  Grievants have 261-day contracts, while regular bus operators have 200-day contracts.  Also, Grievants work eight-hour shifts, but regular bus operators do not.  While there was some evidence that Grievants may be getting called off their primary jobs to substitute for regular bus operators before substitute bus operators are even called, Assistant Superintendent Fling testified that Grievants are only supposed to substitute for bus operators when no one else is available.  It is noted that Assistant Superintendent Fling testified that he planned to investigate the claims made at the level three hearing.    

While Grievants are classified as bus operators, they are not similarly situated to the bus operators with whom they compare themselves.  Grievants have different jobs, contracts, work schedules, and duties than the regular bus operators.  However, even if they were similarly situated, the difference in treatment is directly related to their job responsibilities.  Grievants are not being allowed to accept extra duty assignments that are scheduled to occur during their regular eight-hour shifts.  Grievants are mechanics [and a handyman], and that is their primary duty.  Assistant Superintendent Fling testified that there are only two substitute mechanics employed by Respondent, but there are about twenty substitute bus operators employed by Respondent who will accept assignments.  If Grievants were permitted to take extra duty trips that took them away from their primary duties for any extended period of time, it would be harder to find someone to substitute for them.  Grievants counter that they are regularly called out to cover for bus operators, and no one tries to get substitutes to cover their work in the garage.  Such may be true, but being called out to drive a regular bus run during their eight-hour shift is different than being off work for a full day, or more, while driving an extra duty trip.  Accordingly, the Grievants have failed to prove their discrimination claim by a preponderance of the evidence.       
Further, the case of McElroy, et al., v. Monongalia County Board of Education, Docket No. 99-30-214 (Feb. 14, 2000), addresses this issue.  In that case, the Grievance Board ruled that multiclassified mechanic/bus operators were entitled to extra duty assignments like the other bus operators, but that the county board was allowed to reasonably exercise its discretion to insure the multiclassified employees complete their priority assignment of mechanic, before extra duty assignments are awarded.  See Id.  Respondent permits Grievants to take extra duty assignments that are not scheduled to occur during their regular schedule. Respondent has made the decision that the multiclassified employees’ primary assignment is to be made a priority.  Given the evidence presented, the undersigned cannot find Respondent’s actions improper or unreasonable.  
Grievants also allege that the Transportation Director and his secretary “arbitrarily decide that they are ineligible” for the extra duty trip in violation of the unwritten policy that all bus operators, including themselves, are to be given equal consideration for the extra duty trips.
  Grievants also complain that their names go to the bottom of the rotation list when they are passed over for assignments.  One of the Grievants testified that the secretary had told him that she passed him over for a trip without offering it to him because such was scheduled during his eight-hour shift.  The Grievants testified that their names go to the bottom of the list when this occurs, as if they had declined the assignment.  Grievants testified that they know that their names go to the bottom of the list because people below them in seniority are assigned trips next.  It is noted that Respondent asserts in its proposed Findings of Fact and Conclusions of Law that an “alternative procedure has been approved for assigning extra duty bus trips.”  Therefore, the assignments do not have to be assigned to regular employees on a rotating seniority basis pursuant to West Virginia Code § 18A-4-8b(f).
Based upon the evidence presented, it appears that there is some kind of alternate procedure used in Wood County to assign extra duty bus trips.  However, the evidence presented does not establish exactly what the procedure is, when it was put into place, or if there was a vote to approve it.  Grievants did not call as witnesses the Transportation Director or the secretary who assigns the extra duty trips.  Upon information and belief, the secretary handles all of the extra duty assignments.  Therefore, no one with direct knowledge of how the assignments are being made was called as a witness.  Assistant Superintendent Fling testified at the level three hearing, but he appeared to have little direct knowledge of how the extra duty assignments were being made, or how Grievants were actually being called out to fill in for regular bus operators during their shifts.  As mentioned before, he testified that he intended to investigate some of the claims the Grievants made at the level three hearing.  Grievants presented no evidence other than their own testimony about communications with the secretary, their names being skipped, and their names being placed at the bottom of the list.  Grievants also alleged that the secretary intentionally changed trip times in order to disqualify them being able to receive the trips.  However, again, Grievants presented no evidence other than their own testimony to support their claim.  “Mere allegations alone without substantiating facts are insufficient to prove a grievance.”  Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998)(citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).  Given the evidence presented, the undersigned cannot conclude that Grievants have proved their claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.
The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).
2.
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008). 

3.
Grievants failed to prove their claim of discrimination by a preponderance of the evidence. 


4.
A county board of education “may reasonably exercise its discretion to insure that multi-classified employees complete their priority assignment of mechanic before extra-duty assignments are awarded.  See McElroy, et al., v. Monongalia County Bd. of Educ., Docket No. 99-30-214 (Feb. 14, 2000).  

5.
Grievants failed to prove by a preponderance of the evidence that Respondent’s refusal to allow them to take extra duty assignments that were scheduled during their regular eight-hour shifts was improper.


6.
Grievants failed to prove by a preponderance of the evidence their claims that the extra duty trips were being assigned in an arbitrary manner in violation of unwritten policies or procedures.  
7.
“Mere allegations alone without substantiating facts are insufficient to prove a grievance.”  Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998)(citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is ​​​​​​​​​​​​​​​​​​DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: July 29, 2016.


















_____________________________








Carrie H. LeFevre








Administrative Law Judge
� Grievants are Russell Deaton, Gregory Burke, Bryan Crouser, Leroy Kinney, Lester Morgan, Nathanael Morgan, and Mark Rapp.  It is noted that Leroy Kinney and Mark Rapp did not appear at the level three hearing in this matter.  At the commencement of the hearing, it was discovered that there was some confusion as to whether Mr. Kinney and Mr. Rapp were still parties to this action.  It appears that they may have informed the Superintendent that they no longer wanted to continue with the grievance prior to appealing to level two.  However, they never asked the Grievance Board to dismiss them from the case, and there has been no order so dismissing them.  Further, it appears that both Mr. Kinney and Mr. Rapp participated at level two, and wished to be present for the level three hearing.  Accordingly, the undersigned found that Grievants Kinney and Rapp were parties to this action, and had the right to attend the level three hearing.  The undersigned further adjourned the hearing briefly to allow Grievants’ counsel to contact them to let them know that they were still parties and to determine how the Grievants wished to proceed.  After contacting Mr. Kinney and Mr. Rapp, counsel for Grievants advised the undersigned that he had permission to proceed in their absence.  Accordingly, the level three hearing proceeded as scheduled.    


� See, testimony of Mike Fling.


� Grievants cite the case of Graham, et al., v. Wood County Bd. of Educ., Docket No. 2008-0261-CONS (Nov. 20, 2008) as recognizing an unwritten policy of giving all bus operators in the county equal consideration for extracurricular assignments, or extra duty trips, based upon the bus operator’s overall seniority.
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