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LARRY EDWARD PERRY,



Grievant,

v. 






         DOCKET NO. 2016-1192-MCTC
MOUNTWEST COMMUNITY

AND TECHNICAL COLLEGE,



Respondent.

DECISION


This grievance was filed directly at Level Three of the grievance procedure on February 2, 2016, by Larry Edward Perry ("Grievant") challenging his termination from employment by Mountwest Community and Technical College (“Respondent" or "MCTC”).  Following multiple continuances, each of which was granted for good cause shown, an evidentiary hearing was held before the undersigned Administrative Law Judge on June 28 and 29, 2016, at the Grievance Board’s office in Charleston, West Virginia.  Grievant was represented by Abraham J. Saad, Esquire, with Saad Dixon Law Offices, PLLC, and Respondent was represented by Candace Kraus, Deputy General Counsel for the West Virginia Higher Education Policy Commission.  Respondent presented testimony from its Vice President for Operations Terri Tomblin-Byrd, President Keith Cotroneo, Executive Director of Business Services Angela Bradshaw, and Campus Police Officer Daryl Ballard.  Grievant presented testimony from Richard Brown, Chair of MCTC’s Business and Legal Studies Program, and Steve Brown, Dean of MCTC’s Career and Technical Division. In addition, Grievant testified under oath in his own behalf, and recalled Angela Bradshaw as a witness.  This matter became mature for decision on July 27, 2016, upon receipt of the last of the parties’ post-hearing arguments.

Synopsis

 Grievant was terminated from his position as Program Director for Mountwest Community and Technical College’s Culinary Arts Program based upon charges of insubordination, violations of state ethics laws, and ancillary derelictions and failures to perform assigned duties related to the more serious charges.  Based upon a fairly complicated factual scenario, it appears that Respondent failed to question Grievant regarding the details of these charges, and afford him a reasonable opportunity to explain his actions until the Level Three hearing.  Consequently, Respondent failed to establish the more serious ethics and insubordination charges by preponderant evidence, as well as some of the ancillary allegations.  The remaining charge, which was at least partially established, involved little more than a technical violation of local procedures which would not have warranted discipline in normal circumstances, given Grievant’s otherwise outstanding record as a faculty member and program manager.  Therefore, this grievance will be Granted.   

Based upon a thorough and complete review of the record developed at the Level Three hearing, the following Findings of Fact are made based upon a preponderance of the credible and relevant evidence presented:
Findings of Fact

1.
Grievant was employed by Mountwest Community and Technical College (“MCTC”) as an instructor in Culinary Arts for more than ten years.  For the last nine years of his employment, Grievant served as Program Director for Hospitality Management.  

2.
In his capacity as Program Director, Grievant had supervisory responsibility over the Center for Culinary Arts (“CCA”) and the MCTC Café (“Café”), which served as the cafeteria for students and staff at MCTC.  Grievant was also responsible for curriculum development, instructing courses, community interaction, and all academic issues within the culinary program at MCTC. 
3.
The CCA facility is used primarily for instruction in Culinary Arts classes and is located off the main campus of MCTC.  The CCA is a large facility containing approximately 14,000 square feet of usable space.  

4.
Grievant had an office in the CCA from the time that facility became part of MCTC in or about May 2011.  Grievant had previously worked as the Operations Director for Unlimited Future.  In that capacity, he oversaw creation of the CCA facility as it was being built as an economic development initiative.

5.
Before the CCA was transferred to MCTC, while Grievant was working as Executive Director of the CCA, the facility transitioned from focusing on providing commercial kitchen and office facilities for disadvantaged, minority businesses, to being available to any business, in an effort to offset the cost of operating the facility.

6.
After the CCA was taken over by MCTC, Grievant’s job duties as Program Director included promoting use of the facility by recruiting tenants, preferably start-up, or disadvantaged entrepreneurial businesses, to use the facility in a manner that did not interfere with the culinary instruction programs.  
7.
Grievant was never instructed to limit tenancy exclusively to start-up or low income businesses.  Grievant understood that established local businesses were still eligible to lease space in the facility, just as they had before MCTC took over the operation.  Grievant was never provided a copy of the written agreement under which MCTC entered into a lease-purchase contract with the United States Economic Development Administration.  See R Ex 8.

8.
Grievant understood his authority to recruit new tenants included allowing prospective tenants to use the facility for a “free trial” period, to determine whether it was suitable for their purposes.  For example, Dale Scraggs, owner of Scragglepop, was allowed to use the CCA on a trial basis, before Scragglepop became a regular tenant.   

9.
Supervisory responsibility for the Café was added to Grievant’s duties sometime in 2013. 

10.
After being assigned responsibility over the Café in 2013, Grievant also had an office in that building.  Thereafter, Grievant spent the majority of each workday in his office at the Café, with occasional visits to the CCA as necessary.  
11.
Grievant’s employment contract with MCTC for the 2014-2015 academic year began on July 1, 2014, but was not signed by Grievant and submitted to Human Resources until September 29, 2014.  See G Ex B.       


12.
Terri Tomblin-Byrd (“Vice President Tomblin-Byrd”) is currently employed by MCTC as its Vice President for Operations and Information Technology.  Ms. Tomblin-Byrd began working at MCTC as the Chief Information Officer in 2008, was later promoted to Chief Operating Officer, and her current position title was thereafter revised approximately a year and a half prior to the events giving rise to this grievance and disciplinary action.

13.
Angela C. Bradshaw (“Ms. Bradshaw”) is employed by MCTC as Executive Director of Business Services.


14.
Stephanie Neal (“Ms. Neal”) is employed by MCTC as its Director of Human Resources.


15.
Daniel Figler (“Vice President Figler”) is employed by MCTC as its Vice President of Finance and Business Services, and serves as the Chief Financial Officer for the college.


16.
Keith Cotroneo (“President Cotroneo”) is President of MCTC, having served in the same capacity over the community college portion of Marshall University before the current institution was legislatively established.


17.
Richard S. Brown (“Mr. Brown”) currently serves as Chair of the Business and Legal Studies Programs at MCTC.  In that capacity, Mr. Brown was Grievant’s immediate supervisor, responsible for completing all ratings and evaluations. 


18.
Since July 1, 2013, Steven Lee Brown (“Dean Brown”) has been Dean of MCTC’s Career and Technical Division.  In this position, Dean Brown was Grievant’s second-level supervisor, and participated in the annual evaluation process of Grievant’s performance.

19.
MCTC has had a written Key Control Policy in effect since August 1, 2012.  See R Ex 1.


20.
In her capacity as Chief Information Officer on August 8, 2012, Ms. Tomblin-Byrd sent an e-mail to all faculty and staff providing several reminders and updates regarding campus developments and activities.  The document also referenced five new interim administrative procedures that had been adopted.  One of these five referenced procedures involved “key control.”  The e-mail provided a link where these administrative procedures could be reviewed on the College’s website.  See R Ex 3. 


21.
On May 16, 2015, MCTC adopted Policy No. F-4, entitled “Policy on Use of Institutional Facilities,” which permits use of campus facilities by “off-campus groups” under certain specified circumstances as follows:

Use of campus facilities by non-campus individuals or organizations will be permitted within the following guidelines: 

a.
Facilities and support services will be made available only to the extent that their proposed use is not in conflict with the regular programs of the institution;


b.
The nature of the activities of the non-campus users shall not be potentially physically disruptive of the campus.  For instance, local noise ordinances must be obeyed.  While this policy may not be construed to preclude use of facilities based on political philosophy, race, religion, or creed of the sponsor, the nature of the activities to be conducted on campus shall not be illegal under the Constitution or laws of the State of West Virginia or the United States.


c.
A standard rental/lease agreement accompanied by evidence of such insurance protection as may be required to adequately protect the institution shall be executed by the non-campus sponsor and also be signed by a responsible officer of the non-campus organization desiring to sue (sic.) a campus facility.

d.
All charges assessed for the use of campus facilities shall be sufficient at least to cover all identifiable costs of both a direct and indirect nature except that charges for indirect costs may be waived at the discretion of the institution for non-profit organizations and/or public bodies of the State of West Virginia, such as county school systems, etc.  All charges must be reasonable, charged equally to all similar groups, and be published in advance.  In turn, such groups using campus facilities may charge admission, but only for the purpose of covering the direct and indirect cost of the sponsored activities.  All surplus revenue derived from the conduct of an event will accrue to the benefit of the institution, except for public and non-profit groups for which this provision may be waived.

R Ex 2. 


22.
Grievant never developed standard rates for use of CCA facilities to be published as contemplated in Policy No. F-4.  See R Ex 9.  

23.
Isabel Cross (“Chef Cross”) was employed by MCTC as the Lead Chef Instructor for the CCA.  Chef Cross is married to Mark Cross, who owns and operates a restaurant called 21 at the Frederick. 


24.
On June 22, 2015, Chef Cross sent an e-mail to MCTC Vice President Daniel J. Figler and Ms. Bradshaw stating the following:

Guys:

It has been 8 months since Larry submitted the Prostart workshop paperwork to the business office.  MCTC owes 21 at the Frederick $900, it must be paid soon, any idea when?

R Ex 10 at p. 4.


25.
On June 22, 2015, Vice President Figler responded to the e-mail inquiry from Chef Cross as follows:

Izzy:

I will look into this.  However in the future the college cannot conduct any events with your restaurant as this is a violation of ethics since you are an employee of the college.

R Ex 10 at p. 3.


26.
Vice President Figler copied Ms. Bradshaw and an unidentified recipient named “Katherine J. Chafin,” but did not send Grievant a copy of his message to Chef Cross.  See R Ex 10 at p. 3.


27.
On June 22, 2015, Chef Cross forwarded a copy of Vice President Figler’s e-mail message to Dean Steven Brown and Stephanie Neal, copying Grievant, and stating as follows:

Stephanie and Steve:

Below is an email I received from Dan [Vice President Figler] regarding the payment of an outstanding invoice that is over a year old.  The culinary arts program provided training for the prostart teachers last summer.  Part of the training included dinner, which the director of the prostart teachers requested we use 21 at the Frederick, as this high level of fine dining is what the training involved, as the prostart teachers are training the students to be ready for being chefs in high end restaurants,

Not (sic.) McDonalds and Wendy’s.

Dan said the college cant (sic.) use 21 because it is my restaurant and I am an employee.

21 at the Frederick is Mark’s business, not mine.  MCTC has used 21 for functions for well over 7 years, for Christmas parties, graduation foodservice, lunches, bartender services, etc.  This has never been an issue.
I feel that I am being bullied because I asked for the bill to MCTC to be paid, and in retaliation I am being threatened by refusing to use 21 for any future events.

Thoughts?
R Ex 10 at pp. 2-3.


28.
Subsequently, on June 23, 2015, Grievant responded to the string of e-mail communications started by Chef Cross, as set forth above, in an e-mail to Chef Cross, Dean Brown and Ms. Neal, as follows:

I do not know why this is an issue.

MCTC has used 21 [at the Frederick] plenty of times, as there is no ethics violation.

They have gone through bid processes just like everyone else.

They are a registered vendor with the state and with the college.

So what is the deal?

R Ex 10 at p. 2.  

29.
On June 23, 2015, Dean Brown sent e-mail correspondence to Grievant, Chef Cross, and Ms. Neal which stated as follows:

All:

I want to address some of the issue (sic.) being brought forward.


1-  Even though we have done things in past does not legitimize future practice.


2-  Recently, at the State level there has been increased emphasis on reviewing transactions for possible ethical violations.


3-  For clarification I recommend looking at the informational brochure “WEST VIRGINIA ETHICS ACT PROHIBTED INTEREST IN A PUBLIC CONTRACT” found at:

http://www.ethics.wv.gov/SiteCollectionDocuments/Brochures_Booklets_Misc_Forms/Public%20Contracts.pdf.  This brochure reinforces the point Dan is making.


4-  As a matter of fact I have been asked for the names of any businesses owned by any Mountwest immediate family member so that we can ensure that we fully comply with the State Ethic’s (sic.) rules.


5-  This reinforces a recent conversation that I had with Larry [Grievant] about the necessity to have training on the differences between accepted ‘business practice’ and ‘State Employee acceptable practices.’  When Larry returns we will be discussing further.


6-  The good news is that the college, Like (sic.) the state has formed an ethics committee to help guide us in the future and keep us from getting in trouble with the state.

R Ex 10 at pp 1-2 (emphasis in original).

30.
During Dean Brown’s conversation with Grievant referenced in Respondent’s Exhibit 10, he emphasized to Grievant that he needed a list of businesses owned by family members of MCTC personnel so MCTC would not use those businesses as vendors. 

31.
Dean Brown’s conversation with Grievant, referenced in Respondent’s Exhibit 10, focused on using 21 at the Frederick as a vendor, or other events where 21 at the Frederick provided services to MCTC.  There was no discussion regarding prohibiting 21 at the Frederick from becoming a tenant in the CCA, nor was there any general prohibition expressed to not do “any business” with 21 at the Frederick, or any other businesses with which one or more MCTC employees were associated. 


32.
Dean Brown also forwarded the e-mail correspondence set forth immediately above, without copying any of the other addressees, to Vice President Figler with the following comment:

“Will 21 be paid?”
R Ex 10 at p. 1.


33.
The record does not indicate whether Vice President Figler responded to this inquiry, or if 21 at the Frederick has ever been paid for the services provided to MCTC.  The West Virginia Department of Education fully paid MCTC for the catering services provided at the Prostart event by 21 at the Frederick.

34.
As Director of Business Services, Ms. Bradshaw was aware that the State’s Department of Education had made arrangements through Grievant to have a catered dinner at a Prostart event at the CCA.  Ms. Bradshaw subsequently told Grievant that the Department of Education should have made arrangements directly with 21 at the Frederick, instead of paying the caterer through MCTC.  Ms. Bradshaw and Vice President Figler concluded that paying 21 at the Frederick would violate the Ethics Act because it would involve personal gain by a business owned by an employee’s spouse.  No administrator ever contacted the Ethics Commission to confirm the accuracy of this conclusion. 

35.
In October 2015, MCTC upgraded the locks in the CCA.  This required that keys be re-issued to all employees, vendors and tenants who needed access to the facility after normal working hours, including weekends.


36.
On October 14, 2015, Grievant sent an e-mail entitled “NEW KEYS/LOCKS FOR THE CCA” to R. Michael Dunn, MCTC’s Physical Plant Director, which stated as follows:

Mike:

Izzy told me that the guys were down here at the CCA yesterday, and that the locks were going to be changed this Friday, the 16th.  

We have tenants who use the kitchen on the weekends and who need access for their business.  They are:

Weber LLC (coffee roasters) 304-634-2920

Scragglepop (pop corn poppers) 304-617-9950

How will these people get copies of the keys for this weekend?

Additionally, keys will need to be made for the following people:

Larry Perry

Isabel Cross

Todd Cox

Kitchen Manager

Sysco Delivery Driver

Dust Buster Janitors

R Ex 3. 


37.
On October 19, 2015, Mr. Dunn responded in an e-mail to Grievant and other administrators regarding “new keys/locks for the CCA.”  This correspondence states:

Everyone-

Jeremy will be down mid-morning today, to issue any other keys that are needed-Public safety has access to all rooms if needed.

All of you will have the same key set-up as before, but we have upgraded some of the locks and put areas on a master key for Public Safety, Physical Plant, and the fire department.  Jeremy will be bringing our standard “key request form,” with him as to be able to keep track of who has what keys; just like we do at HQ.

Larry-we will assign your tenant keys to you for issuing with your lease agreements?

Thank you all!!

Mike

R Ex 3.


38.
Because the keys were being changed in October as a result of the initiative of the Physical Plant, the usual requirement in MCTC’s key control policy for Grievant to initiate the key control forms was not applicable.


39.
Grievant was not present in the CCA when these keys were delivered by Jeremy Blackshire (“Mr. Blackshire”), and was not involved in their distribution.


40.
In any event, it is MCTC’s Physical Plant’s common practice to provide keys as needed by employees, contractors and tenants of the CCA, and to follow up later with the documentation to record who is responsible for each key.


41.
On November 4, 2015, Chef Cross requested five additional keys for the CCA from Mr. Blackshire in MCTC’s Physical Plant.  See R Ex 3 at p. 8.

42.
Mr. Blackshire responded in an e-mail asking which doors the keys were needed for, and Grievant responded in an e-mail to Mr. Dunn later that same morning stating: “Vendor keys to the CCA is what is needed.”  See R Ex 3 at pp. 8-9. 


43.
Mr. Blackshire prepared Key Control Forms which were pre-filled, in part, for some of the existing tenants and employees working in the CCA.  See R Ex 3 at pp. 11-35.


44.
Although Grievant signed a key control form for the popcorn vendor in the CCA, which was known to be Scragglepop, Vice President Tomblin-Byrd considered the form incomplete because it was not signed by anyone on behalf of the vendor.  See R Ex 3 at pp 29 & 31.  This deficiency was not corrected prior to Grievant’s termination in January 2016.


45.
As of November 2015, a proper key control form was completed and on file for Weber Coffee, signed by Jeff Weber.  See R ex 3 at p. 35. 

46.
As of November 2015, a key control form signed by Grievant indicated that Bodega had received one of the five additional keys for vendors requested by Ms. Cross.  This form was likewise considered incomplete by Vice President Tomblin-Byrd because it was not signed by anyone on behalf of the vendor.  See R Ex 3 at p. 23.  This deficiency was not corrected prior to Grievant’s termination in January 2016.

47.
On December 15, 2015, Roy M. Dunn, MCTC’s Physical Plant Director, sent an e-mail to Grievant entitled “its ‘catch up week,’” attaching key forms for CCA which stated the following:

Larry, 

Can you print off and finish filling these out and sign off on them?  I already have a sheet on physical plant and public safety employees.  Its fine for us giving you vendor keys to assign, but we need a form with info on them.  Then send them to Jeremy Blackshire for his records.

Thank you and have a Merry Christmas!

G Ex 6; R Ex 3 at p. 13.


48.
Grievant did not receive key control forms to be completed until he received Mr. Dunn’s e-mail correspondence in December 2015.


49.
Chef David Beckett (“Chef Beckett”) was employed by MCTC in the Café.  Records of the West Virginia Secretary of State show David Beckett as one of the member managers of The Bodega, LLC.  See R Ex 14.  It was common knowledge that Chef Beckett was living with the owner of the Bodega, Susan Ballard.

50.
Grievant was aware that Chef Beckett worked at the Bodega in some capacity and that he was living with the owner.  Grievant was not aware that Chef Beckett was a manager of the Bodega, or that Chef Beckett had any ownership interest in the business.


51.
Daryl Franklin Ballard is employed by MCTC as a Campus Police Officer.


52.
Officer Ballard reviewed a questionable invoice from the Café in November 2015, which was turned over to Ms. Bradshaw for review.  Ms. Bradshaw subsequently requested an investigation into possible misappropriation of food products, based on what appeared to be excessive ordering of seafood by Chef Beckett.   


53.
On December 3, 2015, MCTC’s Department of Public Safety initiated an official investigation into possible theft of food from the MCTC Café by Chef Beckett.  See R Ex 5.  Co-workers of Chef Beckett had reported that they believed Chef Beckett was ordering food items for the Café or CCA, and then taking them for use in an off-campus restaurant where he was working.
54.
Officer Ballard participated in this investigation into possible theft or diversion of food products.

55.
As part of the investigation into food that was allegedly being ordered for the Café and converted to personal use by Chef Beckett, Officer Ballard reviewed video surveillance footage at the CCA.  These videos were recorded in the normal course of business on security camera equipment that was installed and monitored by the Public Safety and Security Division.  In the course of reviewing video recordings to determine whether Chef Beckett was removing MCTC property, Officer Ballard observed multiple individuals entering and leaving the facility after normal working hours.  Officer Ballard was unable to identify all of these individuals and there were no official records authorizing access to the facility by these individuals.  Officer Ballard did recognize Mark Cross, owner of 21 at the Frederick, entering the CCA after normal working hours, and remaining on the premises for several hours.  
56.
Officer Ballard’s review of the video recordings indicated that both Mr. Cross and Chef Cross had separate keys that allowed them access to the CCA facility.
57.
Officer Ballard personally provided information regarding this anomalous use of the CCA to Ms. Bradshaw and Vice President Figler in December 2015.  

58.
After Officer Ballard began reviewing videos and records to determine who had authorized access to the CCA, Mr. Dunn sent the e-mail to Grievant requesting that key forms be completed for the new keys that had been issued in October 2015.  See G Ex 6; R Ex 3 at p. 13.


59.
On December 8, 2015, at 12:26 PM, Ms. Bradshaw sent Grievant an e-mail, with copies to Vice President Figler and Dean Brown, regarding “CCA” as the subject. This correspondence requested information from Grievant as follows:

Hi Larry.

I am looking at the Statement of Fiscal Activity for the CCA for the past three years and YTD, and am hoping I can obtain additional information to properly forecast for subsequent fiscals.  Might I ask your assistance?

1.
At present, how many lessee’s (sic.) are on contract with the CCA for space?

2.
Do we have a leasing contract with each lessee?  If so, can a copy be provided to Business Services?


3.
Do we have a standard per square footage leasing rate?


4.
Does the standard rate consider overhead for administration and utilities?

5.
For purposes of liability issues and potential claims, does the leasing contract include language that stipulates the lessee is solely responsible for any damage or theft of goods.  Typically, the lessee should provide a copy of their Certificate of Insurance (in-force) identifying the College as the Certificate Holder for the premises?

6.
Does the CCA anticipate to expand their offerings beyond leased space for revenue generation?
I appreciate your help.

Best,

Angela D. Bradshaw

R Ex 9.


60.
At the time Ms. Bradshaw sent the e-mail quoted above to Grievant, she was aware that the Public Safety Department was conducting a criminal investigation into Chef Beckett’s theft or diversion of food products to Bodega.  

61.
Ms. Bradshaw was primarily interested in whether there was a standard leasing rate per square foot established for the CCA to facilitate projecting expected income from additional tenants in the future.


62.
Grievant responded to Ms. Bradshaw in an e-mail less than an hour later, changing the subject to “CCA Leases and items” and adding Mr. Brown, his immediate supervisor, as a recipient of the e-mail.  Grievant’s response involved inserting a response after each question and highlighting each such response in yellow.  See R Ex 9.


63.
In response to Ms. Bradshaw’s first question, “At present, how many lessee’s (sic.) are on contract with the CCA for space?”, Grievant responded: “Currently we have 3 monthly leases.  Weber Coffee, LLC = $400.00 monthly.  ScgagglePop (sic.) Kettlekorn, LLC = $125 monthly.  The Bodega = $50.”  R Ex 9.


64.
Later that same day (December 8, 2015), at 1:55 PM, Grievant supplemented the previous response to Ms. Bradshaw’s first question by adding the following wording, which was highlighted in blue in the original: “Additionally, we have some tenants that are ‘casual’, such as Ron Smith for Chili Fest/Greek Orthodox church, etc.  They are typically here for only a few hours, and then not again until the following year.”  R Ex 9.


65.
Grievant did not mention 21 at the Frederick in this response because he had not yet been told by Mr. Cross that he wanted to lease the facility for the entire month of December.  Grievant considered only Weber Coffee, Scragglepop and Bodega to be regular lessees of the CCA.  See R Ex 9.


66.
In response to Ms. Bradshaw’s second question, “Do we have a leasing contract with each lessee?  If so, can a copy be provided to Business Services?”, Grievant responded: “Yes, we have signed contracts.  I have forwarded them before, but will gladly send again!!!”  R Ex 9.


67.
In response to Ms. Bradshaw’s third question, “Do we have a standard per square footage leasing rate?”, Grievant responded: “No.”  R Ex 9.


68.
As of the Level Three hearing on this matter in June 2016, no standard rates had yet been established for the CCA.

69.
In response to Ms. Bradshaw’s fourth question, “Does the standard rate consider overhead for administration and utilities?”’ Grievant responded: “No.  There is no way to monitor the amount of utilities used.  A tenant whose utility usage 90% of the time for storage only has a smaller rate.”  R Ex 9.


70.
In response to Ms. Bradshaw’s fifth question, “For purposes of liability issues and potential claims, does the leasing contract include language that stipulates the lessee is solely responsible for any damage or theft of goods.  Typically, the lessee should provide a copy of their Certificate of Insurance (in-force) identifying the College as the Certificate Holder for the premises?”, Grievant responded: “Yes.  Copies of their insurance policy are included with the lease agreements.”  R Ex 9.


71.
In response to Ms. Bradshaw’s sixth question, “Does the CCA anticipate to expand their offerings beyond leased space for revenue generation?”, Grievant responded “Yes.  We have requested a quote from Physical Plant to “repurpose” the cabinetry/equipment from the CCI into the open classroom area so that we can offer public courses again.”  R Ex 9.

72.
Consistent with his understanding that the CCA facility remained open for use by anyone in the community, Grievant permitted Mark Cross to use the CCA on a “test run” for catering preparations in December 2014.


73.
In early December 2015, Mr. Cross approached Grievant about using the CCA on an hourly rental basis for certain catering activities.  Later in the month, Mr. Cross asked Grievant if that could be changed to a rental for the entire month because he had picked up more catering business than he anticipated, and he would have a greater need for the facility.  Grievant verbally approved this change and later generated the documents to reflect this agreement.  Grievant charged 21 at the Frederick $150.00 for use of the CCA in December 2015. 


74.
On or about December 17, 2015, Officer Ballard found an empty box in the dumpster outside Bodega after a box of bacon was noted missing from cold storage in the Café.  The box was observed to have a shipping label to MCTC which stated that it contained bacon.  Officer Ballard observed Chef Beckett on a video carrying a box of similar size and shape out of the Café on the previous day.


75.
During Ms. Tomblin-Byrd’s interview with Grievant on January 12, 2016 she also asked about any contract with Bodega.  Grievant stated that there was an agreement with Bodega to use the CCA beginning on November 1, 2015, and that Bodega had been permitted to use storage space in the CCA for some time prior to that, in accordance with his usual practice for recruiting tenants.


76.
On January 13, 2016, MCTC Director of Public Safety Paul Roach requested approval from Vice President Tomblin-Byrd to seize Grievant’s assigned computer.  Vice President Tomblin-Byrd approved Director Roach’s request that same day.  See R Ex 5.

77.
Officer Ballard seized Grievant’s assigned computer from his office in the CCA on January 13, 2016.  Prior to that date, neither Officer Ballard, nor any other MCTC employee, notified Grievant that his activities were the subject of an investigation.  

78.
On February 8, 2016, subsequent to MCTC’s termination of Grievant’s employment, Vice President Tomblin-Byrd requested a written report from Jeremy M. Wells (“Mr. Wells”) on the forensic examination of the computer seized from Grievant’s office by Officer Ballard.  See R Ex 5 at p. 3.

79.
Mr. Wells performed a forensic examination of the computer seized from Grievant’s office by Officer Ballard, and provided a written report to Vice President Tomblin-Byrd on March 10, 2016.


80.
Mr. Wells did not testify at the Level Three hearing in this matter.  Ms. Tomblin-Byrd was not qualified as an expert with regard to forensic examination of personal computers, and is not competent to interpret the specific details of the report created by Mr. Wells. 

81.
The forensic examination of Grievant’s computer indicated that two separate invoices billing the Bodega $50.00 per month for use of the CCA in November and December 2015, were generated on December 8, 2015, at 10:32 AM.  See R Ex 5 at p. 11.


82.
The forensic examination of Grievant’s computer also indicated that a form contract with the Bodega called a “kitchen agreement” was likewise generated on December 8, 2015.  See R Ex 5 at p. 9, R Ex 6 & R Ex 7.

83.
A copy of the agreement between MCTC and the Bodega for use of the CCA on file in the Office of Business Services is signed and dated November 2, 2015.  See R Ex 7.  There is no record that indicates when this document was received by the Office of Business Services.


84.
Grievant initially allowed Bodega to use cold storage space in the CCA during November 2015.  Bodega subsequently obtained additional catering work which warranted use of additional CCA space.  After Ms. Ballard told Grievant Bodega had a need for additional space, Grievant modified the contract, but did not change the November date in the agreement when Bodega started using the space.  Grievant did not intend to deceive anyone at MCTC by back-dating a contract.


85.
The forensic examination of Grievant’s computer further indicated that an agreement renting space in the CCA to 21 at the Frederick was generated on December 14, 2015.  See R Ex 5 at pp. 5-9.


86.
The forensic examination of Grievant’s computer additionally indicated that an invoice billing 21 at the Frederick was printed on December 14, 2015.  See R Ex 5 at p. 13.

87.
In order to create such documents as kitchen agreements, leasing contracts, and invoices to tenants, Grievant had to travel to his office in the CCA because the templates for these forms were not included on any of the computers available for Grievant’s use at the Café. 

88.
The invoices for Bodega were generated by Grievant on December 8, 2015, before Ms. Bradshaw sent her e-mail inquiry on that same date, requesting information on current CCA contracts with tenants.  Cf. R Ex 5 & R Ex 7. 

89.
Grievant created a new invoice and agreement for 21 at the Frederick on December 14, 2015, after Mr. Cross told him that 21 at the Frederick wanted to lease the CCA for the entire month of December.
        

90.
Grievant created the written agreements and invoices for 21 at the Frederick and Bodega in December 2015, as indicated in Mr. Wells’ written report, in the ordinary course of business managing the use of the CCA, and not to create a “paper trail” for otherwise improper actions, or to mislead or deceive his MCTC superiors in any way.


91.
Officer Ballard completed his investigation and submitted his report to MCTC’s administration without attempting to interview Grievant.

92.
Payment of an invoice for December 2015 in the amount of $150.00 was submitted to MCTC’s Office of Business Services by 21 at the Frederick on January 25, 2016, after Grievant was terminated.  At the direction of Vice President Figler, MCTC has kept the check without cashing it.


93.
Grievant had to print a second copy of the Bodega rental agreement because the initial copy was signed by Chef David Beckett, and Grievant did not believe Chef Beckett had authority to sign the contract in place of the owner, Susan Ballard.


94.
Grievant calculated the rent to be charged each lessee of the CCA based upon such factors as the amount of space required, the nature of the space occupied (e.g., open space versus cold or frozen storage), and the amount of utilities required to support the lessee’s activity.  As a result, Weber Coffee, which is more heat-intensive, used more utilities, and thus paid the most rent.


95.
Dean Brown rated Grievant’s work performance during the 2011-2012 school year as “exemplary,” observing that “Chef Perry is an outstanding Program Coordinator.”  R Ex F. 


96.
Mr. Brown was not aware of the investigation into Grievant’s conduct until after he was terminated.  Mr. Brown was not interviewed as part of the investigative process, even though he directly supervised Grievant.  Likewise, Mr. Brown was not consulted on the decision to terminate Grievant’s employment.


97.
Mr. Brown similarly rated Grievant as “exemplary,” the highest rating available, for the 2012-2013 school year.  Dean Brown concurred with this evaluation, noting that “Mr. Perry is a dedicated program manager who works diligently to aid students learn their craft.  Under his leadership our students are competing statewide & winning competitions.”  G Ex D.


98.
Mr. Brown observed that Grievant did an outstanding job preparing students to succeed in passing a certification examination they needed to work in the culinary field.

  
99.
Grievant was honored as MCTC’s Faculty Member of the Year for 2013-14.  See G Ex J. 

100.
Mr. Brown believed Grievant was an honest person.


101.
On January 21, 2016, Dr. Harry Faulk, MCTC’s Executive Vice President and Chief Academic Officer, notified Grievant that he was being terminated as follows:

As you are aware, an internal investigation relating to activities of the Mountwest Café and the Center for Culinary Arts began January 12, 2016.  As a result of the information you supplied when interviewed on January 12, an effort to verify the information revealed inconsistencies with evidence supplied by the Department of Public Safety and the Office of Business Services.  Based upon the findings and in accordance with Series 9, the WV Community & Technical College System’s Rule on Academic Freedom, Professional Responsibility, Promotion, and Tenure, the following violations are noted:

Section 12.1.1. “demonstrated incompetence or dishonesty in the performance of professional duties…”,

As the faculty member charged with the oversight of the Center for Culinary Arts (CCA) it was your responsibility to manage the use of the facility by establishing operational procedures, soliciting food service clients to rent space in the building, developing contracts, and invoicing clients following all processes and procedures in compliance with the state of West Virginia rules and regulations.  A review of the business activity for the CCA revealed inconsistencies in the billing and collection process as well as the unauthorized use of the facility by 21 at the Frederick and Bodega on multiple occasions.

Section 12.1.2 “conduct that directly and substantially impairs the individual’s fulfillment of institutional responsibilities…”  

Evidence provides an original contract was submitted to Business Services signed by yourself and David Beckett dated November 1, 2015.  It was an ethical violation for Mr. Beckett to have a contract for is (sic.) restaurant being that he was an employee of the College at that time.  Upon confiscation of the desktop computer that was assigned to you, a document titled Tenant Lease Kitchen Agreement was located for November 1 – December 31, 2015 for $50/month.  The document was created and modified on December 8, 2015.  A document entitled “INVOICE Bodega Dec 2015” was located on your desktop computer that was created, modified and printed on December 8, 2015.  Upon conclusion of review of recent payment records, no record of payment remitted to Mountwest by Bodega was ever found. 
Additionally, a review of sign-in/out rosters show no record of any sign-in out activity recorded other than activity recorded by two tenants (Weber Coffee and Scragglepop).  No official key form is on file for issuance of CCA keys to any Contract Tenants other than Weber Coffee and Scragglepop.  A record of a key request for five additional CCA building keys was initiated by Isabel Cross via the college’s support ticket system and was approved by you in November 2015.  David Beckett indicated you had given him a key to the facility.  Mark Cross somehow obtained a key.
Section 12.1.3. “insubordination by refusal to abide by legitimate reasonable directions of administrators”

On June 22, 2015 in an email sent by Dan Figler, Vice President for Finance and Business Services, Isabel Cross inquired about when 21 at the Frederick would be paid by the College for a Prostart Workshop.  Mr. Figler responded that “…in the future the college cannot condone any events with your restaurant as this is a violation of ethics since you are an employee of the college.”  You were copied on the email when Ms. Cross responded to Mr. Figler by stating she didn’t “see the violation of ethics.”  You also stated in a responding email that “there is no ethics violation.”  As Mountwest is a state of WV Community and Technical College, the use of any college resource for personal gain is in violation of the WV Ethics Act.  In December 2015, it was discovered by the Office of Public Safety that 21 at the Frederick had been using the CCA.  Ms. Cross indicated to Terri Tomblin-Byrd and Stephanie Neal in an interview on January 12, 2016 that 21 at the Frederick did have a contract to use the facility during December 2015 and that you had created a contract and billed the vendor.  Upon confiscation and investigation of the desktop computer assigned to you and retrieved from your desktop at the CCA on January 13, 2016, a document titled “21 Kitchen Agreement” was located for December 1 – 31, 2015 for $150/month but it was created on December 14, 2015.  21 at the Frederick should not have been allowed to use the facility as this would have been in violation of the WV Ethics act (sic.).  If this had been ethical, the contract should have been signed by all of the appropriate parties and submitted in advance to the Office of Business Services.

Section 12.1.5. “substantial and manifest neglect of duty…”

Evidence shows that Bodega and 21 at the Frederick used the Center for Culinary Arts on various occasions.  Both vendors violated the WV Ethics Act by the use of state resources for personal gain.  Evidence is not available for contracts, invoices or payments by these vendors.  While you were aware of the ethics violations this posed, you still allowed use of the facility by these vendors.  You permitted them to personally gain at the expense of the college.

Due to the violations as noted, the College will be terminating your employment effective today at 4:00 p.m.  Should you wish to grieve or appeal this decision, you may utilize the procedures set out in W. Va. Code §6C2 (sic.).  These procedures can be found at http://www.pegb.wv.gov.  The Office of Human Resources, Employee Development and Payroll will contact you with information relating to your benefits and final paycheck.
J Ex 1.  (This correspondence is dated “January 15, 2015.”  The parties agreed that this letter should have been dated January 15, 2016.)

102.
President Cotroneo made the final decision to terminate Grievant that was reflected in the correspondence from Dr. Faulk.  President Cotroneo noted that the decision was compelled by a violation of ethics, insubordination for failure to adhere to instructions not to have “any business relationship” with 21 at the Frederick, and an apparent attempt to cover up this violation.  


103.
Chef Beckett was terminated by MCTC for theft.  Chef Cross was also terminated, although the record does not specify the reason.

104.
Prior to the allegations set forth in the correspondence above, Grievant had never received any form of discipline while employed by MCTC.

105.
Prior to the initiation of Grievant’s termination, he had never been required to submit a contract or kitchen agreement to Business Services or any other administrative entity prior to permitting use of the CCA facility by either a short-term or long-term tenant.

106.
After Grievant received Dr. Faulk’s correspondence notifying him of his termination, Grievant requested a meeting with President Cotroneo.  That meeting was refused through President Cotroneo’s secretary.

Discussion
Grievant’s employment was terminated for various acts involving alleged misconduct.  In a disciplinary matter such as this, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  See Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Bachman v. Potomac State College of WVU, Docket No. 07-HE-198 (Jan. 17, 2008); Clark v. W. Va. Dep’t of Military Affairs & Public Safety, Docket No. 99-DJS-428 (Nov. 29, 1999).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 

Certain facts surrounding the events which led to Grievant’s termination were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness.  Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra. 

Some of the evidence introduced at the hearing involved hearsay testimony or records where the author of those records did not testify.  An administrative law judge must determine what weight, if any, is to be given to hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Miller v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).  The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996). 


Prior to the investigation which led to Grievant’s termination, Grievant was considered an exemplary, outstanding employee.  Thus, although Grievant has a significant personal interest in the outcome of this grievance, his testimony does not become invalid for this factor alone.  Grievant’s prior conduct as an employee with an unblemished disciplinary record, and a valued faculty member who received accolades from his supervisors and peers alike, lend credibility to Grievant’s testimony.  In addition, Grievant’s testimony was generally consistent with established facts in the record, and was not illogical or implausible in any aspect.  Grievant testified directly at length, followed by an extensive cross-examination by Respondent’s counsel, providing the undersigned Administrative Law Judge a substantial period of time to observe Grievant’s demeanor.  Grievant’s testimony appeared sincere and forthright, and he acted as would be expected by a person who had been making a consistent effort to achieve the goals set for him by his employer, and was sincerely baffled as to how these efforts caused him to be terminated.    

Grievant’s testimony at the Level Three hearing represented his initial meaningful opportunity to respond to the charges against him, and to refute conclusions that were based upon circumstantial evidence, supposition, assumptions and a mistaken applications of state ethics laws.  Although MCTC conducted an extensive investigation into various activities in Grievant’s department, that investigation did not include an interview of Grievant.  While there is no legal requirement to interview an individual who is the subject of an investigation, such an interview, as an investigation comes to a close, is a well-established practice in both criminal and administrative inquiries.  There was no explanation proffered as to why this step in the investigative process was skipped in this matter.  In any event, this circumstance lends more credibility to Grievant’s contention that he could have resolved many of MCTC’s concerns, had he been given the opportunity to explain what he was doing before the investigation concluded.

Ultimately, the undersigned Administrative Law Judge found Grievant’s entire testimony to be sincere and straightforward.  His responses did not appear rehearsed or contrived.  Grievant’s factual statements were generally consistent with other facts in the record, and there was no significant deviation from any prior statements, largely because he had not previously been questioned in detail regarding these allegations.  His body language and voice inflection conveyed no hint of deception, and he appeared confident and forthright while responding to a lengthy cross-examination by Respondent’s counsel. 

Vice President Faulk’s correspondence essentially described four offenses which allegedly warranted termination of Grievant’s employment.  Each of those allegations will be considered in detail.  However, inasmuch as President Cotroneo testified that he was most concerned about Grievant’s insubordination by violating a directive to refrain from unethical conduct, and Grievant’s apparent efforts to cover up his actions by creating documentation after the fact, those charges will be considered first.

Insubordination
MCTC characterized Grievant’s dealings with 21 at the Frederick, subsequent to being told not to use this business as a vendor by Vice President Figler, as “insubordination by refusal to abide by legitimate reasonable directives of administrators.”  See J Ex 1.  Ordinarily, insubordination involves a deliberate, willful or intentional refusal or failure to comply with a reasonable order of a supervisor.  Gill v. W. Va. Dep’t of Commerce, Docket No. COMM-88-031 (Dec. 23, 1988).  Insubordination may also involve a flagrant or willful disregard for implied directions of an employer.  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988).  More particularly, the West Virginia Supreme Court of Appeals has held that, “for there to be ‘insubordination,’ the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid.”  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam).  In addition, Butts explains that the disobedience must be willful, meaning that the motivation for the disobedience was contumaciousness or a defiance of, or contempt for authority.  See Dyke v. Div. of Corrections, Docket No. 2012-0346-MAPS (Oct. 16, 2012), citing Butts, supra, at 213, 460. 
Circumstantial evidence alone may be sufficient to meet an employer’s burden to prove the charges against a disciplined employee by a preponderance of the evidence.  Galloway v. W. Va. Bd. of Trustees, Docket No. 90-BOT-388 (Nov. 22, 1991). See Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 23, 1994); Kirk v. Mingo County Bd. of Educ., Docket No. 89-29-99 (Sept. 12, 1999).  Much of MCTC’s case against Grievant relies upon circumstantial evidence, and inferences that may arguably be drawn therefrom. 


Initially, Vice President Figler indicated that the contract between 21 at the Frederick and the CCA at MCTC violated the prohibition in the Ethics Act against a public employee having a prohibited interest in a pubic contract because Chef Cross was an employee of MCTC and, while not explicitly stated in the electronic communications in the record, it was general knowledge on campus that her husband, Mark Cross, owned and operated 21 at the Frederick.  The provision in the Ethics Act governing prohibited interests in public contracts is contained in W. Va. Code § 6B-2-5(d), which states as follows:
(1) In addition to the provisions of section fifteen, article ten, chapter sixty-one of this code, no elected or appointed public official or public employee or member of his or her immediate family or business with which he or she is associated may be a party to or have an interest in the profits or benefits of a contract which the official or employee may have direct authority to enter into, or over which he or she may have control: Provided, That nothing herein shall be construed to prevent or make unlawful the employment of any person with any governmental body: Provided, however, That nothing herein shall be construed to prohibit a member of the Legislature from entering into a contract with any governmental body, or prohibit a part-time appointed public official from entering into a contract which the part-time appointed public official may have direct authority to enter into or over which he or she may have control when the official has not participated in the review or evaluation thereof, has been recused from deciding or evaluating and has been excused from voting on the contract and has fully disclosed the extent of his or her interest in the contract.

(2) In the absence of bribery or a purpose to defraud, an elected or appointed public official or public employee or a member of his or her immediate family or a business with which he or she is associated shall not be considered as having a prohibited financial interest in a public contract when such a person has a limited interest as an owner, shareholder or creditor of the business which is awarded a public contract. A limited interest for the purposes of this subsection is:

(A) An interest which does not exceed one thousand dollars in the profits or benefits of the public contract or contracts in a calendar year;

(B) An interest as a creditor of a public employee or official who exercises control over the contract, or a member of his or her immediate family, if the amount is less than five thousand dollars.

(3) If a public official or employee has an interest in the profits or benefits of a contract, then he or she may not make, participate in making, or in any way attempt to use his office or employment to influence a government decision affecting his or her financial or limited financial interest. Public officials shall also comply with the voting rules prescribed in subsection (j) of this section.

(4) Where the provisions of subdivisions (1) and (2) of this subsection would result in the loss of a quorum in a public body or agency, in excessive cost, undue hardship, or other substantial interference with the operation of a state, county, municipality, county school board or other governmental agency, the affected governmental body or agency may make written application to the Ethics Commission for an exemption from subdivisions (1) and (2) of this subsection.
As a full-time employee of MCTC, a state governmental body, Grievant and Chef Cross are “public employees” as defined by the Ethics Act.  See W. Va. Code § 6B-1-3(j).  As public employees, Grievant and Chef Cross are persons subject to the limitations in subsection (d) of the Ethics Act.  The record in this case makes it clear that Grievant had been delegated primary decision-making authority to lease space to businesses wanting to use CCA facilities.  Therefore, Grievant had control over any contract between CCA and 21 at the Frederick within the meaning of subsection (d) of the Ethics Act.  However, the record is unequivocally clear that neither Grievant, nor any member of his immediate family, nor any business with which he is associated, had any financial interest, limited or otherwise, in 21 at the Frederick, as required to establish a violation of subsection (d).  Certainly, the mere fact that an employee of the CCA has a financial interest in 21 at the Frederick because it is owned by her spouse, does not impute any financial interest in that business to that employee’s supervisor.
The Ethics Act merely establishes minimum ethical standards for public employees and other public servants.  See W. Va. Code § 6B-1-2(b).  There is no provision in the Ethics Act which prohibits a public agency from mandating that its personnel adhere to higher ethical standards than those imposed by the Act.  Therefore, MCTC is free to impose additional ethical restrictions beyond those in the Act, and for which employees may be disciplined, provided that such rules are reasonable, and appropriately communicated to the employees who are required to follow them. 
Thus, MCTC was free to use its reasonable discretion to place 21 at the Frederick and the Bodega “off limits” for any contracts between those businesses and the CCA, or any other entity within the college, based upon the fact that a college employee was married to the owner of that business, or a college employee worked for that business in some capacity.  It appeared from the testimony of President Cotroneo and Vice President Byrd that they believed such an order had been issued by Vice President Figler and Dean Brown.  However, the record in this matter does not support their understanding.  
Initially, Vice President Figler’s instruction was sent in an e-mail to Chef Cross, not addressed or copied to Grievant, simply stating that the college could not conduct any “events” with 21 at the Frederick from that point forward.  Grievant became aware of this directive when Chef Cross forwarded Vice President Figler’s e-mail, expressing her concern that he was misapplying the Ethics Act.  After Grievant properly took Chef Cross’ side in the dispute, Dean Brown weighed in, upholding Vice President Figler’s directive, and noting that he had discussed the situation with Grievant.  Grievant recalled that conversation to include clarification that MCTC was not to purchase services or conduct events with 21 at the Frederick as a caterer.  Dean Brown confirmed that he told Grievant the restriction was against purchasing services from 21 at the Frederick.  
President Cotroneo testified that he understood that Vice President Figler and Dean Brown had made it clear to Grievant that the CCA at MCTC could not conduct “any business with 21 at the Frederick.”  However, this was not what Vice President Figler stated in his e-mail, which arose in the context of catering services performed by 21 at the Frederick for an event over eight months earlier, and multiple events in the preceding years.  It was certainly reasonable to believe that Vice President Figler was referring to operating as a vendor, or catering events at MCTC, rather than renting space in the CCA as a tenant. 

Clearly, not everyone involved in this disciplinary action understood the restriction in the same terms as the individuals with first-hand knowledge.  Indeed, some of Respondent’s witnesses repeatedly referred to tenants in the CCA as “vendors” when that was clearly not their legal status, suggesting that they did not recognize the difference between a business leasing property from the college and a business providing goods and services to the college.  
Grievant was never instructed that he could not allow 21 at the Frederick or the Bodega to become tenants of the CCA because of the relationship between other MCTC employees in the Culinary Arts Department and these businesses.  At most, Grievant was told not to engage in conduct prohibited by the Ethics Act, and Respondent failed to demonstrate that Grievant violated any prohibition in the Act.  In these circumstances, Grievant’s conduct represents neither an act of defiance nor a willful refusal to obey an order.  See Butts, supra; Wallace v. Dep’t of Health & Human Res., Docket No. 2011-1868-DHHR (May 24, 2012); Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995); Sexton, supra.   
Substantial and manifest neglect of duty 

Grievant was also notified that MCTC believed that use of the CCA by 21 at the Frederick and the Bodega constituted a use of public resources for personal gain.  This represents a violation of a provision in the Ethics Act which is separate and apart from the prohibition against a public servant having a prohibited interest in a public contract under their control.  Before the Ethics Commission can impose penalties on a public servant, the Commission must find “beyond a reasonable doubt that the facts alleged in the complaint are true and constitute a material violation” of some provision in the Ethics Act.  W. Va. Code § 6B-2-4(r)(1).  However, where a public employee is disciplined for violating the Ethics Act, the agency has a lesser evidentiary burden of establishing a violation by a preponderance of the evidence.

Although a private business renting space from a public agency involves a public contract within the meaning of the Ethics Act, Grievant never violated this prohibition in subsection (d) of the standards of conduct for public servants because, as previously discussed, he had no personal financial interest in the profits of that contract.  Further, although MCTC may believe that paying 21 at the Frederick for providing services at a campus event would somehow violate the prohibition in (d), the stated reasons for Grievant’s termination do not allege a violation of (d), instead making reference sub silentio to a violation of the prohibition in subsection (b) of the Ethics Act against using a public position for private gain, in the following particulars:  

As Mountwest is a state (sic.) of WV Community and Technical College, the use of any college resource for personal gain is in violation of the WV Ethics Act.  In December 2015, it was discovered by the Office of Public Safety that 21 at the Frederick had been using the CCA.  Ms. Cross indicated to Terri Tomblin-Byrd and Stephanie Neal in an interview on January 12, 2016 that 21 at the Frederick did have a contract to use the facility during December 2015 and that you had created a contract and billed the vendor.  Upon confiscation and investigation of the desktop computer assigned to you and retrieved from your desktop at the CCA on January 13, 2016, a document titled “21 Kitchen Agreement” was located for December 1 – 31, 2015 for $150/month but it was created on December 14, 2015.  21 at the Frederick should not have been allowed to use the facility as this would have been in violation of the WV Ethics act (sic.).  If this had been ethical, the contract should have been signed by all of the appropriate parties and submitted in advance to the Office of Business Services. 

J Ex 1.


The statutory prohibition governing use of a public position for private gain is set forth in W. Va. Code § 6B-2-5(b) as follows:

(1) A public official or public employee may not knowingly and intentionally use his or her office or the prestige of his or her office for his or her own private gain or that of another person. Incidental use of equipment or resources available to a public official or public employee by virtue of his or her position for personal or business purposes resulting in de minimis private gain does not constitute use of public office for private gain under this subsection. The performance of usual and customary duties associated with the office or position or the advancement of public policy goals or constituent services, without compensation, does not constitute the use of prestige of office for private gain.

Unlike subsection (d), where a violation takes place whenever the contractual limitations are violated, a public servant’s action must be knowing and intentional in order to establish a violation of (b).  Further, this prohibition requires that any private gain which may arise, does not simply result from usual and customary activities of the public servant involved.  The Ethics Act does not establish a prohibition against the mere appearance of impropriety.  

Beyond certain inferences which Respondent urges to be drawn from the circumstances of when the contracts and invoices for 21 at the Frederick and Bodega were printed by Grievant, there is nothing to suggest that Grievant was engaged in anything other than the usual and customary duties associated with his position, which included recruiting new tenants for the CCA, and permitting prospective tenants to “try out” the space before they committed to a lease.  There was no evidence that Grievant offered use of the CCA to Bodega or 21 at the Frederick on terms that were substantially more favorable than any similarly situated business enterprise.  Grievant credibly explained that he had previously permitted businesses to “try out” the facility to see if it met their needs, and this initiative led to the successful placement of one or more tenants.  There was likewise no credible evidence that Grievant afforded a “trial period” to 21 at the Frederick or Bodega in any significant particular that was different from what he did for Scragglepop and Weber Coffee, which had previously been recruited as regular tenants.  

Grievant was not just leasing the CCA to organizations that came pounding on his door, as contemplated by MCTC’s facility use policy.  Rather, Grievant was tasked by his supervisors with reaching out and recruiting suitable tenants for the CCA, and was expected to beat the bushes, reaching out to the local community to find more enterprises which might make use of the space and generate income for the school, when feasible.  Indeed, in regard to one of those established tenants, Dean Brown authorized Grievant and his staff to “do what it takes to get the tenant in.”  See G Ex E.  Further, Dean Brown testified that he routinely monitored the income from the CCA tenants.

Intentional and knowing use of Grievant’s position for personal gain of another could readily be established by credible evidence that some other restaurant or caterer in the community approached Grievant for the type of accommodation afforded to Bodega and 21 at the Frederick, and was turned away.  However, Respondent presented no evidence to suggest Grievant would not have been just as willing to do business on the same terms with another such business, even if no employee of the Café was working for that enterprise, or the business was not operated by the spouse of a subordinate employee.  
Grievant credibly explained how other tenants were recruited to lease space in the CCA.  Further, the record indicates that Grievant allowed seasonal use of the facility by Chilifest, and Greekfest, which was put on annually by the Greek Orthodox Church, without following all of MCTC’s rules and procedures to the letter.
  In addition, President Cotroneo approved support for Heritage Farms through the CCA, extending to providing food for sale by Heritage Farms prepared by a Café employee without charge.  These activities were apparently acceptable to MCTC’s administrators because they involved non-profit organizations, or such use of the facility was expected to promote favorable community relations.  Ultimately, the distinction among these tenants, in that some represented non-profit organizations, some were disadvantaged start-ups, and 21 at the Frederick and Bodega were established small businesses, is not determinative of whether a public servant has misused his position for the personal gain of another.  The Ethics Act does not permit public servants to favor one non-profit over another, for example, allowing one church to hold their social events on agency property, while denying use of the property to a different denomination on the same terms.       
Respondent asserted that Grievant was somehow covering up an illicit, prohibited relationship between the CCA and the Bodega, which is also managed by an employee of the Café at MCTC, Chef Beckett, because there was no record of the Bodega as a tenant in the CCA.  However, this position is directly contradicted by the e-mail correspondence between Grievant and Ms. Bradshaw on December 8, 2015, wherein Grievant indicated that Bodega was one of three tenants in the CCA, and was being assessed $50 per month.  See R Ex 9.  Respondent nonetheless contends that this message was deceptive, inasmuch as Bodega had not actually paid any rent to MCTC at that point.
The record establishes that Grievant did not create an invoice to charge the Bodega until December 8, 2015.  Although the forensic evidence which established the date and time this document was created on Grievant’s computer was offered in the form of hearsay testimony from Ms. Byrd, rather than the technician who actually examined Grievant’s computer, Grievant candidly acknowledged that these documents were generated substantially as reflected in Respondent’s records.  See R Ex 5.
MCTC’s assertion that generating an invoice for use of a facility in November and December on December 8 somehow indicates deception by Grievant simply defies logic.  Certainly, MCTC does not expect its vendors to invoice for their goods and services before those goods have been delivered, or the services have been performed.  It is a normal business practice to invoice after the work is complete.  (College tuition is a notable exception to this rule – students are usually expected to pay their full tuition before the semester starts.)  Grievant’s testimony explaining that he wanted to be sure the owner of Bodega, his newly recruited tenant, was satisfied with the facility, before he generated a contract and billed them, was reasonable in the totality of the circumstances, even if this procedure did not comply to the letter with MCTC’s policies.  In addition, there was no evidence adduced in the record to support MCTC’s suspicions that Grievant generated documents to charge 21 at the Frederick and Bodega only after he became aware that his activities were being investigated.  Indeed, Respondent’s own evidence shows that the Bodega documents were created on Grievant’s computer at the CCA hours before Ms. Bradshaw sent her e-mail inquiry concerning the contractual status of tenants.
  
In regard to 21 at the Frederick, this business had a seasonal need for the CCA facility when its catering services were in greater demand.  Grievant treated 21 at the Frederick in the same manner as other seasonal activities, such as Chilifest and the Greek Orthodox Church.  This approach could have led to repeat business in the future, fully consistent with MCTC’s established expectation that Grievant seek out more paying tenants for the facility.  Grievant’s actions represented reasonable business decisions by an employee expected to operate his facility to function as a revenue-generating business by leasing space to local businesses.  Accordingly, MCTC failed to establish by preponderant evidence that Grievant used his position as Program Director with authority over the CCA for the private gain of 21 at the Frederick or the Bodega, or the owners of these businesses, in violation of the Ethics Act, or any other established code of ethical conduct applicable to MCTC employees. 

Demonstrated incompetence or dishonesty
This charge relates to allegations that Grievant did not follow “all processes and procedures in compliance with the state of West Virginia rules and regulations” relating to “inconsistencies in the billing and collection process as well as the unauthorized use of the facility by 21 at the Frederick and Bodega on multiple occasions.”  J Ex 1.  Where an act of misconduct is asserted in a notice of dismissal, it should be identified by a date, specific or approximate, unless the characteristics are so singular that there is no reasonable doubt when it occurred.  If an act of misconduct involves persons or property, these must be identified to the extent that the employee will have no reasonable doubt as to their identity.  Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981); Snyder v. Civil Serv. Comm’n, 160 W. Va. 762, 232 S.E.2d 842 (1977).  See Arnett v. Kennedy, 416 U.S. 134 (1974).  Being “dishonest” involves such conduct as lying, cheating, defrauding or deceiving.  Wilson v. Bd. of Trustees, Docket No. 99-BOT-115 (Dec. 21, 1999).  This charge does not explain how Grievant was “dishonest” in the performance of his duties. Any effort to construe this allegation as describing dishonest activity does not survive scrutiny for minimal due process.  See Adkins v. Dep’t of Health & Human Res., Docket No. 2013-0264-DHHR (July 19, 2013).  Thus, the sole issue to be determined is whether Grievant demonstrated incompetence through his actions, or lack thereof.  


  The evidence indicates that the CCA was not a typical college operation, and Grievant had been afforded considerable latitude in regard to the process of recruiting business operations as tenants for the CCA.  Grievant’s supervisors encouraged more use by local small businesses.  Disadvantaged or minority businesses were considered particularly desirable as tenants, and Grievant personally assisted such tenants in learning the business side of their operation.  Dean Brown testified that disadvantaged businesses were preferred, but anyone could use the CCA facility.  Thus, other businesses were acceptable as tenants, unless their activities interfered with the Culinary Arts educational program.    

Grievant credibly explained why it was not reasonable to establish a schedule of rental fees for the CCA.  This facility did not simply involve picnic tables in a public park where a rental price per table could be established, based upon whether the table was in the open or under a covered pavilion.  Some culinary businesses were only interested in obtaining storage space, while others needed room to prepare food products, including some customers that used a greater amount of electricity for roasting coffee, or making popcorn in commercial quantities.  Any strict requirement to create a comprehensive, inflexible fee schedule would inevitably discourage some prospective tenants, and would simply handicap Grievant’s discretion, and lead to failure of the rental initiative.  Having discretion to tailor the rent to the tenant and the circumstances represents an important tool for anyone seeking to find a tenant for their property.  This is particularly true where, as here, the demand for MCTC’s CCA facility has historically been inferior to the supply of space available, and the college is desirous of offsetting its costs, while helping as many local small businesses as possible.  

From the record, it is clear that Grievant believed he had broad discretion to negotiate rental arrangements for CCA tenants.  He made no effort to disguise this belief, unequivocally responding to an e-mail from Ms. Bradshaw in December 2015 by acknowledging that no fee schedule had been established for the CCA.  See R Ex 9.  It was also established by a preponderance of the evidence that Grievant’s supervisors understood and expected Grievant to exercise the discretion he had been afforded in the best interests of the school.  However, those administrators with direct responsibility for applying these rules, such as Vice President Tomblin-Byrd and Ms. Bradshaw, perceived Grievant was incompetent because he had not fulfilled this responsibility. 

Incompetence applies to an individual’s inability to perform any of the defined expectations of a position.  See Zimowski v. Mineral County Bd. of Educ., Docket No. 98-28-050 (July 20, 1998); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).  It was not demonstrated that Grievant did not have the requisite skill or knowledge to develop a fee schedule for use of the CCA, or that his failure to create such a schedule arose from neglect, indifference, or a desire to favor one tenant over another.  Grievant reasonably believed that complying with this requirement would create an obstacle to the performance of his more important job expectation, finding suitable tenants for the CCA.  As previously discussed, Grievant’s creation of written contracts and invoices for CCA tenants was not outside the scope of reasonable business practices.  Accordingly, Grievant’s treatment of Bodega and 21 at the Frederick was neither dishonest nor incompetent.

Grievant should have done a better job of keeping Dean Brown informed of his recruitment efforts, so that he would have been aware of expected rental payments from Bodega and 21 at the Frederick.  Although Grievant had broad discretion in locating tenants for the CCA, he was not as autonomous as he believed.  Nonetheless, this failure to effectively communicate his ongoing recruitment initiatives does not constitute either incompetence or insubordination in the circumstances presented by this grievance.  

One or more witnesses stated that Grievant was “dishonest” because the agreement with Bodega was dated November 2, 2015, although it could not have been signed until sometime after it was printed in December 2015.  Grievant acknowledged that he probably failed to change the date when he created the agreement with Bodega after he had been advised by Ms. Ballard that the CCA met her requirements, and she was willing to proceed with a formal agreement.  Grievant also explained that this agreement was not acceptable to him, because he did not believe that Chef Beckett had the required authority to bind Bodega.  It is not clear how this particular document found its way to Business Services.  Although dates and times often represent critical facts in competitive purchasing matters, MCTC’s unit had no established practice for date-stamping documents as they were received.  

Although the November date on the agreement reflected the actual date Bodega began using the CCA, and was consistent with the separate invoices sent to Bodega for rent covering the months of November and December 2015, the better practice would have been to show the date of the agreement as the actual date signed.  However, considering the totality of the evidence, Respondent failed to demonstrate that Grievant was attempting to deceive anyone, or obtain any monetary benefit for anyone, by backdating this document.  Further, this so-called offense was not sufficiently described in the termination notice to afford Grievant procedural due process.       

Conduct that impairs fulfillment of institutional responsibilities


This charge begins with an erroneous allegation that it was unethical for Chef Beckett to have a contract for Bodega’s use of the CCA because he was employed by MCTC.  As previously discussed, this contract did not violate any provision in the Ethics Act, nor has Respondent shown that MCTC established any more specific policy, rule or regulation which prohibited such use, even though it was free to create such a more restrictive policy.  See W. Va. Council for Community and Technical College Educ. – Ethics, 135 C.S.R. 31 § 6.1 (2005).  MCTC notes that the contract covering a time frame that began on November 1, 2015, and invoices to Bodega for rent covering November and December 2015, were not generated on Grievant’s computer until December 8, 2015.  As of January 21, 2016, Bodega had not yet paid the rent called for in those invoices.


Grievant advised Ms. Bradshaw that Bodega was a tenant in the CCA on December 8, 2015.  Grievant agreed that he generated invoices to Bodega in December, once Bodega’s tenancy was established, billing for one month earlier, and for the remainder of December.  It was not Grievant’s responsibility to collect payment on these invoices, and certainly not at this stage of the business relationship.  There was no evidence offered to suggest that the rental charges invoiced to either Bodega or 21 at the Frederick were not comparable to what was being paid by other CCA tenants, or that Grievant was affording leasing terms to Bodega which were not available to any other business in the community.  Certainly, no prospective tenants were turned away because the CCA was already filled by Grievant’s favored cronies. 

Grievant explained that the lack of any sign-in and out activity for 21 at the Frederick and Bodega was based on the nature of their use of the facility.  There was no showing that Grievant failed to comply with any established MCTC requirement to maintain and monitor a sign-in sheet for CCA tenants.  Grievant did not complete required key control cards for all tenants, although this represented, at best, a technical violation of a local procedure at MCTC, not a policy of the state, or a rule applicable to all higher education facilities.  Although security is an important aspect of operating a college campus in today’s political environment, there was a tendency to pound a square peg into a round hole in regard to application of the key control policy to CCA tenants.

It does not appear that Grievant became aware of any deficiency in the key control records until Mr. Blankenship sent his “catch up” e-mail on December 15, 2015, near the end of the fall semester.  Grievant had not succeeded in obtaining all of the signed key control forms and returning them to the Physical Plant by the time he was terminated.  However, MCTC appears to be holding Grievant to a double standard in regard to efficient business operations.  The record makes it clear that MCTC did not pay an outstanding invoice to 21 at the Frederick for vendor services provided in good faith in support of a Department of Education event.  This invoice had been pending for more than eight months when Chef Cross sent her e-mail inquiry to Vice President Figler.  There is no evidence that either the Business Services or Finance Office had previously communicated with the vendor, indicating any reason for this extensive delay in effecting payment, or that there was any legal problem with paying this invoice.  There was no ongoing investigation to determine whether there was, in fact, any impropriety or violation of the Ethics Act.  None of the administrators involved with paying this invoice bothered to inquire of the Ethics Commission whether the Ethics Act barred this payment.  Consequently, it appears inequitable for MCTC to discipline Grievant for failing to complete paperwork accounting for CCA keys, or to issue invoices in advance to tenants who started using CCA facilities on a trial basis in good faith.
Moreover, Grievant’s failure to maintain required key control documentation was not the focus of this disciplinary action.  It was another circumstance to suggest that certain businesses were receiving unreasonably favorable treatment, and possibly being allowed to use CCA facilities without charge, while avoiding any paper trail of their presence.  In other words, the key control issue came up in the course of investigating the possibility of an ethics violation and insubordinate conduct.  Standing alone, failure to adhere to the letter of the key control policy would not have generated anything more than a verbal admonishment, given Grievant’s previously unblemished work record. 
Finally, even if Grievant was derelict in his responsibility to complete key control forms for all tenants using the CCA, this failure represents what may be considered a “trivial or inconsequential” matter, or a “technical violation” of official duties without any wrongful intent.  See Oakes v. W. Va. Dep’t of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  Characterization of completing the forms as “housekeeping” appears to fairly describe this activity.  Any established violation of the key control policy does not warrant severe disciplinary action, such as a termination, or suspension.
Where, as here, the employer proves some, but not all, of the charges against an employee, the Grievance Board must determine whether the penalty imposed, in this case, termination of employment, is otherwise supported by the charges which were proven.  See Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012), aff’d, Cir. Ct. of Kanawha County, No. 12-AA-131 (July 24, 2013).  Ordinarily, an employer has broad discretion in selecting an appropriate penalty to redress an employee’s misconduct.  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).  However, in the context of this grievance, the employer failed to establish by preponderant evidence the most serious charges against Grievant relating to insubordination and violation of the State’s ethics laws.  The remaining charges do not support termination of employment, or any substantial disciplinary action.        
 
The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
In disciplinary matters, the employer bears the burden of proving the charges by a preponderance of the evidence.  Bachman v. Potomac State College of WVU, Docket No. 07-HE-198 (Jan. 17, 2008); Olmsted v. Bd. of Directors, Docket No. 98-BOD-108 (Oct. 21, 1998).  See Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.  

2.
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).  See Warner v. Dep’t of Health & Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008). 

3.
The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).

4.
Hearsay evidence is admissible in the grievance procedure for public employees, but there is no requirement, statutory or otherwise, that it be afforded any particular weight.  See Simpson, supra; Cook v. W. Va. Div. of Corrections, Docket No. 96-CORR-037 (Oct. 31, 1997). 
5.
Circumstantial evidence alone may be sufficient to meet an employer’s burden to prove the charges against a disciplined employee by a preponderance of the evidence.  Galloway v. W. Va. Bd. of Trustees, Docket No. 90-BOT-388 (Nov. 22, 1991). See Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 23, 1994); Kirk v. Mingo County Bd. of Educ., Docket No. 89-29-99 (Sept. 12, 1999). 


6.
Insubordination involves “willful failure or refusal to obey reasonable orders of a superior entitled to give such order.”  Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).

7.
The West Virginia Supreme Court of Appeals has held that, “for there to be ‘insubordination,’ the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid.”  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam).  In addition, the disobedience must be willful, meaning that the motivation for the disobedience was contumaciousness or a defiance of, or contempt for authority.  Id. at 213, 460.  

8.
Respondent failed to establish by a preponderance of the evidence that Grievant’s conduct in permitting 21 at the Frederick and/or the Bodega to become prospective or actual tenants of MCTC’s Center for Culinary Arts constituted insubordination.
 
 
9.
The West Virginia Governmental Ethics Act prohibits a public servant from knowingly and intentionally using his public position for his own private gain, or the private gain of another.  W. Va. Code § 6B-2-5(b). 


10.
Respondent failed to establish by a preponderance of the credible evidence of record that Grievant knowingly and intentionally used his public position as Program Manager over MCTC’s Center for Culinary Arts for the private gain of 21 at the Frederick and/or the Bodega, or the owners of such businesses, in the circumstances presented.

11.
Where the employer proves some, but not all, of the charges against an employee, the Grievance Board must determine whether the penalty imposed is otherwise supported by the charges which were proven.  See Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012), aff’d, Cir. Ct. of Kanawha County, No. 12-AA-131 (July 24, 2013).  Ordinarily, an employer has broad discretion in selecting an appropriate penalty to redress an employee’s misconduct.  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).


12.
In the context of this grievance, the employer failed to establish by preponderant evidence the most serious charges against Grievant relating to insubordination and violation of the state ethics laws.  The remaining charges do not support termination of employment, or any substantial disciplinary action.


13.
Any failure by Grievant to assure that required key control forms were completed for all keys provided to CCA tenants
 does not represent anything more than a technical violation of established procedures.  See Oakes v. W. Va. Dep’t of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).    


Accordingly, this grievance is GRANTED.  MCTC is hereby ORDERED to reinstate Grievant to his position as a Program Manager/Program Coordinator, to pay back pay and benefits with statutory interest, retroactive to the date of his termination, and to remove all references to this disciplinary action from his personnel records. 

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE:  August 19, 2016             


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
� The first nine pages of Respondent’s Exhibit 3 are numbered back-to-back.  Beginning on page 11 of Respondent’s Exhibit 3, only the odd-numbered pages contain writing, and the intervening pages are blank and not numbered.


� While Chilifest may likely be a non-profit community activity, it would not qualify as an entrepreneurial disadvantaged small business to which President Cotroneo suggested the CCA was limited to providing support under the covenant through which the facility was obtained from the federal government.  Dean Brown expressed an understanding of the covenant under which disadvantaged start-ups were preferred, but anyone could use the CCA.


� Although Ms. Bradshaw testified to the contrary, there is strong circumstantial evidence that she became aware of possible ethical violations when Officer Ballard came looking for contracts with vendors, and her e-mail on December 8 was generated primarily to obtain evidence for use in the criminal investigation. 





2

