THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Sandra L. Swisher,



Grievant,

v.







Docket No. 2016-0882-WVUP
West Virginia University at Parkersburg,



Respondent.

DECISION


Grievant, Sandra L. Swisher, is employed by Respondent, West Virginia University at Parkersburg.  On November 20, 2015, Grievant filed this grievance against Respondent stating, 

An ongoing pattern of harassment and discrimination for the past nine years by administrative members of West Virginia University at Parkersburg has led to me being demoted from exempt Program Administrator Senior (pay grade 20) to nonexempt Program Specialist (pay grade 16).  Additionally, the FLSA
 status of nonexempt for the Program Specialist was an arbitrary and capricious assignment.  

For relief, Grievant seeks “[r]eturn my position to the exempt Program Administrator Senior (pay grade 20) and until that occurs correct the FLSA status to exempt for the Program Specialist position.”

Following the December 9, 2015 level one conference, a level one decision was rendered on December 15, 2015, denying the grievance.  Grievant appealed to level two on December 30, 2015.  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on February 13, 2016.  A level three hearing was held on May 17, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Katherine Davitian, Esq.  Respondent was represented by counsel, Candace Kraus, Deputy General Counsel.  This matter became mature for decision on June 16, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant is currently employed by Respondent as a Program Specialist.  Grievant grieves her demotion from Program Administrator Senior to Program Specialist, alleging harassment and discrimination, and Respondent’s determination that the Program Specialist should be an hourly, non-exempt position under the Fair Labor Standards Act.  Respondent asserts the grievance must be dismissed as untimely and denies that its actions were improper.  The grievance was timely filed.  Grievant failed to prove that her demotion was due to harassment or discrimination or that her demotion violated policy or law.  Grievant failed to prove that Respondent’s designation of her position as an hourly non-exempt position was arbitrary and capricious.  Accordingly, the grievance is denied.

The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is currently employed by Respondent as a Program Specialist.  

2. Grievant was previously employed by Respondent as a Program Administrator Senior from 2006 through October 2015.  Grievant’s working title was Director of Career Services, and then Director of Career Services and Cooperative Education.
3. From the fall of 2013 through the spring of 2014, Senior Vice President for Academic Affairs, Dr. Tracy, temporarily assigned Grievant to perform a review of all adjunct faculty files to prepare for an upcoming accreditation review for the university.  Grievant was assigned to this project due to Grievant’s human resources background.  

4. Grievant’s office location was moved while she was on this temporary assignment and she did not return to the career services area until July 2015.  

5. Grievant’s responsibility for the budget was also removed and not returned after the temporary assignment ended.
6. During her employment as Program Administrator Senior, Grievant only supervised one employee, and only supervised that employee for a six month period in 2011 and 2012.
7. The Program Administrator Senior Position Information Questionnaire lists both supervision of employees and the development and management of the budget as duties of the position. 
8. On October 20, 2015, Human Resources Director Scott Poe sent an email to Grievant with the email subject of “Position update.”  The letter states:
Based on a discussion that I had with R Ambrozy
 earlier today, the two of you have discussed the final documentation for the Program Specialist PIQ.  I will be out of the office for the next couple of days so I have left the final PIQ and the orientation statement effective November 1, 2015 with V Underwood.  If you will stop by the Human Resources Office at your earliest convenience for your signature, we can further process and provide you with a fully executed copy for your records.

9. Grievant did not sign the Position Information Questionnaire, and responded on October 30, 2016, that she could not sign the documents until she spoke with Ms. Ambrozy, who was out of the office.
10. Grievant was demoted from Program Administrator Senior to Program Specialist on November 1, 2015.   
11. Although the Program Administrator Senior position is a paygrade 20 and the Program Specialist position is a paygrade 15
, Grievant’s actual pay was not reduced.
12. As a Program Specialist, Grievant’s pay was changed from salaried to hourly, and her employment status under the Fair Labor Standards Act was changed from exempt to non-exempt.
Discussion

As a preliminary matter, Respondent asserts that the grievance must be dismissed as untimely filed.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  


Respondent asserts Grievant was notified of her employment change on October 20, 2015, the date of an email from Mr. Poe to Grievant.  The email subject is “Position update.”  The letter states:

Based on a discussion that I had with R Ambrozy earlier today, the two of you have discussed the final documentation for the Program Specialist PIQ.  I will be out of the office for the next couple of days so I have left the final PIQ and the orientation statement effective November 1, 2015 with V Underwood.  If you will stop by the Human Resources Office at your earliest convenience for your signature, we can further process and provide you with a fully executed copy for your records.

This email is not unequivocal notice.  The letter indicates Grievant’s signature would be necessary for further processing, it states that Mr. Poe was going to be out of the office, and it states that the change would not be effective until November 1, 2015.  As Grievant’s October 30, 2015 email shows, she was still protesting the decision and attempting to discuss it with Ms. Ambrozy.  Therefore, Grievant was not unequivocally noticed until the change actually went into effect despite her attempts to protest it.  The change became effective November 1, 2015 and Grievant filed her grievance on November 20, 2015, which was postmarked on November 21, 2015.  Grievant’s time to file was extended by the Veteran’s Day holiday, so the deadline for filing was November 23, 2015.  The grievance was timely filed.   
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant asserts that she was inappropriately demoted from Program Administrator Senior to Program Specialist due to harassment and discrimination. She also asserts that Respondent’s assignment of nonexempt status under the Fair Labor Standards Act to the Program Specialist position was arbitrary and capricious.
  Respondent asserts that Grievant failed to meet her burden of proof, that its management decisions were proper, and that Grievant was not demoted.

“Demotions result from an employee moving from his/her current position to a vacant or newly created position assigned to a different job title and lower pay grade, and which requires a significantly lesser degree of skill, effort and responsibility than that of the employee's current position.”  W. Va. Code St. R. §133-8-15.1.  The two positions’ Position Information Questionnaires and the testimony of Mr. Poe show that Grievant was moved from a Program Administrator Senior position, pay grade 20, to a vacant Program Specialist position, pay grade 15.  Although Grievant’s actual pay was not reduced to the pay grade assigned to the Program Specialist position, the Program Specialist position’s pay grade did not change and was a lower pay grade than the position Grievant previously held.  Therefore, this situation meets the definition of demotion.

Grievant asserts her demotion was due to harassment and discrimination.   "‘Harassment’ means repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  W. Va. Code § 6C-2-2(l).  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).

Grievant presented no evidence of discrimination.  “Mere allegations alone without substantiating facts are insufficient to prove a grievance.” Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998) (citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).  In order to prove a case of discrimination, Grievant must show that she was treated differently than a similarly-situated employee.  Grievant does not compare herself to another employee in any of the testimony or documentation she presented.  Therefore, Grievant failed to prove discrimination.  
As to her allegation of harassment, Grievant did not specifically state in what way she believed she had been harassed.  The only evidence Grievant presented that could relate to harassment was that she was pulled from her regular duties as the Director of Career Services for an extended time to work a special project relating to the audit for the accreditation of the university, that her office location was changed, and that she was demoted.  In support of these allegations, she presented her own testimony, the testimony of Mr. Poe, and Position Information Questionnaires for the positions at issue.  Grievant testified that in the fall of 2013 through the spring of 2014, she was temporarily assigned to perform a review of all adjunct faculty files to prepare for an upcoming accreditation review for the university.  This assignment was at the direction of the Senior Vice President for Academic Affairs, Dr. Tracy, who had explained that the assignment was made due to Grievant’s human resources background.  Grievant’s office location was moved while she was on this temporary assignment and she did not return to the career services area until July 2015.  Grievant offered no explanation why these actions were improper or harassing.  She did not state that she believed Dr. Tracy’s reasoning to be pretextual or even that Grievant had objected to the temporary assignment.  Grievant testified her belief that she was still performing the duties of a Program Administrator Senior, but, again, offered no explanation as to how the demotion was harassment.   
"'A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997)." Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999).  Grievant’s temporary assignment for the accreditation project appears to be a sound management decision made for a logical reason: Grievant’s human resources experience.  The relocation of her office for this project also appears reasonable, and Grievant simply provided no information about why she was not relocated back to the career services area after the project ended or what efforts she had made to be moved.  In fact, she testified only that she “was not asked” to move back to the career services area.  Grievant proved that the responsibility for the budget was removed from her duties and was not returned to her, but did not provide any evidence that this decision was improper.  Likewise, she testified that since 2006, she had only been responsible for supervising employees for a six-month period, but did not provide any explanation of why she did not supervise employees from 2006 through 2011, why she no longer had that responsibility, or that the removal of that responsibility was improper.  Instead, Grievant testified that, even though she did not have responsibility for the budget or supervision of employees, she was still performing the duties of a Program Administrator Senior and should not have been demoted.  Mr. Poe testified that Grievant was “transferred” from the Program Administrator Senior to Program Specialist because the organization was being restructured and there were vacant positions being reallocated.  Grievant failed to prove that there had been any “repeated or continual disturbance, irritation or annoyance” of her by her employer.  Management decisions were made with which Grievant disagreed, but Grievant failed to meet her burden that these actions were discrimination or harassment.
Other than her allegation that the demotion was discrimination or harassment, Grievant did not argue that the demotion otherwise violated policy or law.  Instead, Grievant testified extensively about her duties and submitted the Position Information Questionnaires for the positions, asserting that she was still performing the duties of the Program Administrator Senior.  As stated above, Grievant admits that she was not performing two duties of the Program Administrator Senior:  supervision of employees and responsibility for the budget.  These two duties are major areas of responsibility, which indicate that Grievant was not actually performing the duties of Program Administrator Senior even before she was demoted.  Essentially, Grievant appears to actually be contending that her current position is not properly classified.  However, Grievant did not provide the evidence necessary to determine if her classification as a Program Specialist was improper.  The higher education classification system is a quantitative system, in which the components of each job are evaluated using a point factor methodology.  Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).  Grievant did not place into evidence the job descriptions and point factors for the positions at issue.  The Position Information Questionnaires, which are all that Grievant submitted, are only the tool used to gather the data necessary for classification of positions. W. Va. Code St. R. §133-53-3.32, 4.3.  This type of whole job comparison is insufficient to prove that a position is not properly classified.  See Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).           
Grievant also asserts that Respondent’s determination that the Program Specialist position was non-exempt under the Fair Labor Standards Act was arbitrary and capricious.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
The Fair Labor Standards Act requires employers to pay employees a minimum wage for all hours worked and requires overtime pay for all hours worked over forty hours per week.  29 U.S.C. § 206 and 29 U.S.C. § 207.  The Fair Labor Standards Act provides limited exemptions to these requirements.  29 U.S.C. § 213.  As it relates to this case, the minimum wage and maximum hour requirements do not apply to: “any employee employed in a bona fide executive, administrative, or professional capacity (including any employee employed in the capacity of academic administrative personnel or teacher in elementary or secondary schools). . . .”  29 U.S.C. § 213(a)(1).  Grievant asserts that the Program Specialist position falls within the administrative exemption.  


The Code of Federal Regulations further defines and explains the exemptions and particularly defines “administrative capacity” as follows:
(a) The term "employee employed in a bona fide administrative capacity" in section 13(a)(1) of the Act shall mean any employee:

(1) Compensated on a salary or fee basis at a rate of not less than $ 455 per week (or $ 380 per week, if employed in American Samoa by employers other than the Federal Government), exclusive of board, lodging or other facilities;

(2) Whose primary duty is the performance of office or non-manual work directly related to the management or general business operations of the employer or the employer's customers; and

(3) Whose primary duty includes the exercise of discretion and independent judgment with respect to matters of significance.

29 C.F.R. § 541.200. 

Grievant is not paid a salary.  Therefore, she clearly fails to meet the definition of an employee employed in an administrative capacity.  Grievant argues that Respondent improperly decided to make Grievant’s Program Specialist position an hourly position.  Grievant submitted into evidence the West Virginia University Classified Pay Title/Job Listing in support that the Program Specialist position should have been exempt.  Although the West Virginia University Classified Pay Title/Job Listing does list the Program Specialist position as an exempt position, there is also a disclaimer at the bottom of each page of the listing stating, “Indiv[idual] positions in some job classes may be either E[xempt] or N[on]-E[xempt].  Further, “[a] job title alone is insufficient to establish the exempt status of an employee. The exempt or nonexempt status of any particular employee must be determined on the basis of whether the employee's salary and duties meet the requirements of the regulations in this part.” 29 C.F.R. § 541.2.  



Grievant argues that Grievant’s position should have been salaried because she had been employed by Respondent for nearly forty years and had been a salaried employee for ten years prior to her transfer into the Program Specialist position.  Grievant provided no evidence that length of employment has anything to do with whether a position should be considered salaried.  Grievant is now in a different position, and the status of her previous position has no bearing on whether her current position should be salaried or hourly.  Grievant provided no evidence or argument why it would be improper for an employer to designate an employer as hourly rather than salaried.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  
2. An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 
Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).
3. The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  
4. The grievance was timely filed.
5. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
6. “Demotions result from an employee moving from his/her current position to a vacant or newly created position assigned to a different job title and lower pay grade, and which requires a significantly lesser degree of skill, effort and responsibility than that of the employee's current position.”  W. Va. Code St. R. §133-8-15.1.  

7.  “‘Harassment’ means repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  W. Va. Code § 6C-2-2(l).  

8.  “‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).

9. Grievant failed to prove that her demotion was due to harassment or discrimination or that her demotion violated policy or law.

10. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
11. The Fair Labor Standards Act requires employers to pay employees a minimum wage and requires overtime pay for all hours worked over forty hours per week.  29 U.S.C. § 206 and 29 U.S.C. § 207.  The Fair Labor Standards Act provides limited exemptions to these requirements.  29 U.S.C. § 213.  As it relates to this case, the minimum wage and maximum hour requirements do not apply to: “any employee employed in a bona fide executive, administrative, or professional capacity (including any employee employed in the capacity of academic administrative personnel or teacher in elementary or secondary schools). . . .”  29 U.S.C. § 213(a)(1).  
12. The Code of Federal Regulations further defines and explains the exemptions and particularly defines “administrative capacity” as follows:
(a) The term "employee employed in a bona fide administrative capacity" in section 13(a)(1) of the Act shall mean any employee:

(1) Compensated on a salary or fee basis at a rate of not less than $ 455 per week (or $ 380 per week, if employed in American Samoa by employers other than the Federal Government), exclusive of board, lodging or other facilities;

(2) Whose primary duty is the performance of office or non-manual work directly related to the management or general business operations of the employer or the employer's customers; and

(3) Whose primary duty includes the exercise of discretion and independent judgment with respect to matters of significance.

29 C.F.R. § 541.200. 

13. Grievant failed to prove that Respondent’s designation of her position as an hourly non-exempt position was arbitrary and capricious.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 4, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Fair Labor Standards Act.


� Director Robin Ambrozy, Grievant’s supervisor. 


� Although Grievant had alleged in her Statement of Grievance that the position was pay grade 16, the documentary evidence revealed that it is pay grade 15.


� Grievant instructed her counsel not to file formal Proposed Findings of Fact and Conclusions of Law.  Grievant’s closing written statement was submitted as a brief letter.  The letter only discusses the issue of the assignment of non-exempt status to the Program Specialist position and asks for the grievance to be “granted.”  The main requested relief of the grievance was to be reinstated to the Program Administrator Senior position.  
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