THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Jason Quigley,



Grievant,

v.







Docket No. 2016-0822-DHHR
Department of Health and Human Resources,



Respondent.

DECISION


Grievant, Jason Quigley, was employed by Respondent, Department of Health and Human Resources.  On November 5, 2015, Grievant filed this grievance against Respondent alleging he had been dismissed without good cause.   For relief, Grievant seeks “[t]o be made whole in every way including backpay with interest and all benefits restored.”

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on March 16, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for decision on May 17, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant was a probationary employee employed by Respondent as a Family Support Specialist.  Respondent dismissed Grievant from his probationary employment for violation of the Division of Personnel’s Prohibited Workplace Harassment Policy and for poor attendance.  Grievant denied he had violated the policy and asserted that his poor attendance was excused by a medical condition.  Respondent proved Grievant violated the Prohibited Workplace Harassment Policy for his repeated undesired touching of another employee.  Grievant failed to prove that his services as a probationary employee were satisfactory.  Respondent proved it was justified in dismissing Grievant from employment for his policy violation and poor attendance.  Accordingly, the grievance is denied.

The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a probationary Family Support Specialist at the Bureau for Children and Families Region 2 Kanawha District office.   

2. Grievant was hired as a probationary employee on February 17, 2015, and the probationary period for a Family Support Specialist is one year.

3. Grievant was originally placed under the supervision of Family Support Supervisor Maria Sisco-Wilson.  

4. By letter dated June 11, 2015, Grievant was notified that a pre-determination conference would be held on June 16, 2015, for “incidents that have occurred involving falsification of a time sheet, your attendance, and your job performance as a probationary employee.”  
5. This predetermination conference was held, but no discipline was taken against Grievant.
6. Sometime around the end of August 2015, Grievant was moved from Ms. Sisco-Wilson’s supervision to Kathy Brumfield’s supervision.  As a member of Ms. Brumfield’s unit, Grievant was relocated to a different area in the office.  
7. In September and October 2015, Grievant received four special Employee Performance Appraisal Form EPA-2 (“EPA-2”) forms from Ms. Brumfield rating him as “Does Not Meet Expectations” due to attendance issues and failure to comply with his supervisor’s directives.   

8. Grievant received two separate EPA-2 forms on September 14, 2015.  The forms document the same behavior for two different dates.  On September 4, 2015 and September 11, 2015, Grievant called Keith Reed, the timekeeper with the personnel office, and left voice mail messages calling off work due to illness.  Ms. Brumfield states that Grievant had “failed to contact me by phone.  Cell phones, email and voice messages are not acceptable means of contacting your supervisor.”  She states that the issue had been addressed with Grievant on four previous dates.  She further states, “Mr. Quigley is out of compliance with his leave and his leave balances.  He is continually monitored as he must sign in and out in the operations department and must call personnel, as well as his supervisor.  This has been the directive for this employee and he continues to remain out of compliance with this directive.”  

9. Grievant responded in writing to the two EPA-2 forms.  He did not dispute that he had failed to call Ms. Brumfield or that he had not previously been told that he was required to contact both Mr. Reed and Ms. Brumfield.  Even though he acknowledges in his response that Ms. Brumfield had reviewed the call-off procedure with him on August 31, 2015 as she stated, he responded that it was only “a reiteration of what was explained before with the same challenge of maintaining compliance with both standards.  Therefore on 9/4/15 and 9/11/15 I followed the same procedures I had been following all along.”  Grievant also disputes that he was out of compliance with his leave balances because maintaining a certain number of hours was “a Kanawha County practice and not a matter of policy.”  Grievant incorrectly characterizes the evaluations as discipline and states, “I not only believe that this practice is unfair, I believe it may be illegal.”  Grievant makes no mention in his response about his medical condition. 
10. On October 2, 2015, Grievant received an additional two separate EPA-2 forms.  The first form is the same as the forms from September, and states that on September 24, 2015 and September 28, 2015, Grievant again failed to call Ms. Brumfield to notify her of his absence due to illness.  

11. The second form states as follows:

Mr. Quigley left the building on 10-2-15 approximately 11:30 am to 12 noon with out approved leave.  When Mr. Quigley returned he was asked into the office to clarify the unauthorized leave.  He stated “I was on the clock working and did not need a leave slip”.  Explained per policy approved leave is required upon leaving the office.  He stated again he did not need a leave slip.  We went to the [sic] see Keith Reed for further clarification and again he stated he did not need a leave slip.  Mr. Reed advised him that is the proper procedure.  He left again 1:31 pm and stated he was getting his personnel file at OHRM and would be back.  Advised him this will also be unauthorized leave as he does not have any time to take.  He repeated again he did not need a leave slip.

12. Ms. Brumfield recommended progressive disciple be taken against Grievant for these incidents.  

13. In the month of September 2015, Grievant exhausted his leave, went off payroll, and was on unauthorized leave for four days.  Of the twenty-one working days in September, Grievant worked only nine full days.  
14. Although Grievant’s attendance in October was better, he, again, went off payroll and was on unauthorized leave for two full days and two partial days.  Grievant missed four full days and three partial days in total.   

15. During the same time, Grievant’s former supervisor, Ms. Sisco-Wilson, had been alerted by one of her supervisees, Mary Harper, that Grievant had been touching Ms. Harper without her permission.
16. Grievant admits that he is a “toucher” due to his family’s culture of physical contact.  Grievant would touch people casually in greeting such as hugging, nudging, or patting on the shoulder.  
17. Mary Harper was one of Grievant’s coworkers when he was employed in Ms. Sisco-Wilson’s unit.  Ms. Harper particularly does not like to be touched and sets clear boundaries with others so that they do not touch her.  In the beginning of their working relationship, Grievant had touched Ms. Harper and she had explained to him that she did not like to be touched and that he was not to touch her.  Grievant touched and attempted to touch Ms. Harper on several occasions and each time she repeated that he was not to touch her.  Each time Grievant would apologize.  Initially, Ms. Harper believed that Grievant was just trying to be friendly and, because he apologized, she believed he would stop with enough reminders.  She did not want to cause trouble or alienate a new worker, so she did not report these incidents.  

18. On September 30, 2015, Grievant again attempted to hug Ms. Harper while they were outside in the smoking area with a group of people.  Grievant placed his hands on Ms. Harper to draw her into a hug and Ms. Harper pulled away from Grievant, telling him, “Don’t touch me.  I know I’ve explained it to you.”  Grievant apologized again.
19. Later that day, as they passed in the hallway, Grievant reached out and ran his hand through Ms. Harper’s hair.  She thought that Grievant may have put something in her hair.  Ms. Harper was angered by this and told Grievant, “Don’t touch me!  I’ve asked you not to; why would you keep touching me?”  He apologized again, but then, for the rest of the day when he would pass Ms. Harper in the hallway, he would hug the wall and say things like, “Oh, don’t touch her!  Don’t get near her!”
20. When Ms. Harper returned to her unit after Grievant touched her hair, she was visibly upset and told Ms. Sisco-Wilson that Grievant had touched her hair.  She was shaking her hair and asking if there was anything in her hair.  She said she was afraid that Grievant had put something in her hair.  Ms. Sisco-Wilson looked at Ms. Harper’s hair and did not observe anything in her hair.   
21. Although Ms. Harper was upset, she told Ms. Sisco-Wilson that she did not want to file a formal complaint against Grievant.  However, Ms. Sisco-Wilson was concerned and believed she had a duty to report the incident because it might escalate to an EEO/Sexual Harassment claim.  Therefore, on October 1, 2015, Ms. Sisco-Wilson emailed EEO Counselor Nikki Hackney, Family Assistance Coordinator Jeffery Dean, and Grievant’s supervisor, Ms. Brumfield.   She states as follows:
Yesterday morning Jason Quigley approached Mary Harper in an effort to hug her.  She has on previous occasions told him that she does not like to be touched and to back up out of her space.  The conversation was not confrontational but he was made aware, again that she does not encourage that type of behavior.  Later around lunchtime or a little thereafter, he passed in the hallway and ran his hand through her hair.  I did not see the action but I saw her directly after it happened and she was at minimum upset and annoyed by this action.    

22. On October 6, 2015, just a few working days later, Grievant approached Ms. Harper again.  Grievant had been moved from Ms. Sisco-Wilson’s unit to another location in the building when he was moved to Ms. Brumfield’s supervision and had no legitimate reason to be in his former unit’s area.  Grievant came into the unit and approached Ms. Harper from behind as she was seated in her cubicle workspace. Grievant placed his arm on Ms. Harper’s shoulders and then rubbed his hand across her back from one shoulder to the other and then down.  Ms. Harper state she “kind of lost it.”  To get away from him, Ms. Harper moved her chair backwards.  Ms. Harper said, “Why do you keep doing this?  I am tired because I feel like you are…you are being overbearing and I feel like you are trying to force yourself and I’m just not going to tolerate it anymore.  I’m really tired of asking and trying to be nice.” 
23. Ms. Sisco-Wilson was sitting at her desk during the incident and asked Ms. Harper what happened.  When Ms. Harper relayed that Grievant had rubbed her back, Ms. Sisco-Wilson emailed Mr. Dean explaining the situation and stating that she believed it should be forwarded to the EEO Counselor.  In the email she states she “was alerted by the tone of [Ms. Harper’s] voice which sounded as though she was trying to control either her words or her volume.”  Ms. Sisco-Wilson states she observed Grievant in Ms. Harper’s cubicle and heard Ms. Harper say, “I warned you.”  
24. Grievant’s behavior made Ms. Harper very uncomfortable and angry.  She felt bullied by Grievant.  She was concerned that if the incidents continued her anger and frustration at Grievant’s refusal to stop touching her would cause her to act unprofessionally herself.  
25. Respondent’s Policy Memorandum 2108, Employee Conduct, § VIII requires employees to “refrain from making unwanted or inappropriate verbal or physical contacts. . . .”  By his signature of the Employee Acknowledgement Form dated February 17, 2015, Grievant acknowledged he had received and read the policy.

26. The policy states in pertinent part, “There are two legally recognized types of sexual harassment claims: (1) Quid Pro Quo Sexual Harassment, and (2) Hostile Work Environment Sexual Harassment. Such harassment involves verbal and/or physical conduct which may include, but is not limited to: . . . Undesired, intentional touching such as embracing, patting, or pinching. . . .”  Prohibited Workplace Harassment Policy, DOP-P6 § III(E).  The policy prohibits “all forms of harassment.”  Prohibited Workplace Harassment Policy, DOP-P6 § III(B).  By his signature of the Policy Acknowledgement Form, Grievant acknowledged he had received and understood the policy.   
27. By hand-delivered letter on October 6, 2015, Grievant was notified that a predetermination hearing was scheduled for October 9, 2015.  The letter states, “It has been reported and witnessed to that on or about September 30, 2015 and October 5, 2015 you inappropriately touched two female co-workers.”
  The letter alleges the following policy violations:  DHHR Policy 2108 – Employee Conduct, DHHR Policy 2123 Violent/Hostile Work Environment, and WV DOP Policy Prohibited Workplace Harassment.    
28. On October 9, 2015, a predetermination conference was held with Grievant, Mr. Dean, and Ms. Brumfield.  Grievant denied the allegations and provided an additional written statement in response.
29. In his written response to the attempted hug on September 30, 2015, Grievant stated, “While I have no recollection of attempting to hug a female co-worker on this day, if this incident occurred as Maria reported, it sounds like an appropriate and respectful way for two people with differing cultures to get along.”  As to the allegation of running his hand through Ms. Harper’s hair, he stated he had “no recollection,” that the behavior would be “very uncharacteristic of me,” and that he had “treated her with the respect deserving of a lady and my elder.”  He states finally that “I find it highly unlikely that I ran my hand through her hair.”  

30. In his written response to the incident on October 6th, Grievant states:

I patted her on the shoulder and said hello.  She pushed her chair back and began raising her voice that she did not like to be touched.  I recalled our previous conversation sometime in August.  I raised my hands, lowered and softened my voice, and began to apologize.  I informed her of the deepest respect I have for her and my sincerest apology.  She replied that she “will accept your apology at this time” and I left.  I remember thinking at that time that she must be having a really bad day, because I saw no reasonable explanation for the level of escalation that occurred.

    Regarding the conversation in August he stated:

Sometime in August a group of about 6 or 7 of us (including Mary Harper and myself) were at the picnic table discussing how physical contact, particularly in greeting, varies amongst familial cultures.  The only reason I can recall that she was part of the conversation is because I took particular note when she informed me that she did not like to be touched at all.  I informed her that my familial culture consist[s] of touching.  I informed her at that time that I would very much like to respect her choice to not be touched, but due to my familial culture, there may be times that I forget or am not mindful of it.  I informed her that I would not be upset or disturbed, and in fact I would appreciate it, that if I touch or attempt to touch her in the future that she just needs to remind me that she doesn’t liked [sic] to be touched at all and I would respect her wishes.    

31. By letter dated November 2, 2015, Regional Director Cheryl Salamacha dismissed Grievant from his probationary employment effective November 18, 2015.  Regional Director Salamacha stated that Grievant had been required to complete a twelve-month probationary period and that she found Grievant had not “made a satisfactory adjustment to the demands” of the position and that Grievant had not “met the required standards of work.”  She stated that, between September 31, 2015 and October 6, 2015, she had received three separate complaints of behavior by Grievant indicating Grievant violated the Division of Personnel’s Prohibited Workplace Harassment Policy, DOP-P6.  She then detailed the complaints and Grievant’s written responses following the predetermination conference.  Regional Director Salamacha dismissed Grievant from employment for violation of the Prohibited Workplace Harassment Policy, DOP-P6 and DHHR Policy Memorandum 2123 Violent/Hostile Work Environment, and in accordance with the Division of Personnel’s Administrative Rule 10.5, Dismissal During Probationary Period.      

Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009). If a probationary employee is terminated on the grounds of misconduct, the termination is disciplinary, and the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. See Cosner v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 08-HHR-008 (Dec. 30, 2008); Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008). See also W. VA. CODE ST. R. § 156-1-3 (2008). See also Lott v. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

“However, the distinction is one that only affects who carries the burden of proof. As a practical matter, an employee who engages in misconduct is also providing unsatisfactory performance.” Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008) (citing Johnson v. Dep't of Transp./Div. of Highways, Docket No. 04-DOH-215 (Oct. 29, 2004)).  A probationary employee is “not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.”  Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).

The Division of Personnel’s administrative rule explains that the probationary period of employment is “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” W. Va. Code St. R. § 143-1-10.1(a) (2008).  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” Id.  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. Id. at § 10.5(a).  Therefore, the Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  

This case involves a combination of both alleged misconduct and alleged unsatisfactory performance.  Therefore, it would be Respondent’s burden to prove the alleged misconduct and Grievant’s burden to prove that his services were satisfactory.  Respondent alleges Grievant committed three separate acts of prohibited workplace harassment and that his attendance was unsatisfactory.
  Grievant denies the allegations of prohibited workplace harassment and asserts that his absences should have been excused because they were due to a serious medical condition.
Grievant’s termination was primarily for misconduct based on his violation of the Division of Personnel’s Prohibited Workplace Harassment Policy, DOP-P6.
  The policy states in pertinent part, “There are two legally recognized types of sexual harassment claims: (1) Quid Pro Quo Sexual Harassment, and (2) Hostile Work Environment Sexual Harassment. Such harassment involves verbal and/or physical conduct which may include, but is not limited to: . . . Undesired, intentional touching such as embracing, patting, or pinching. . . .”  Prohibited Workplace Harassment Policy, DOP-P6 § III(E).  The policy prohibits “all forms of harassment.”  Prohibited Workplace Harassment Policy, DOP-P6 § III(B).  

Grievant was accused by both Ms. Harper and Ms. Elswick
 of undesired, intentional touching.  Grievant denies that any of the specific instances occurred.  Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Ms. Harper had a good demeanor in her level three testimony.  She was dignified, calm, and appropriate during her direct testimony.  Her answers to questions were forthright and responsive.  She became more animated, frustrated, and upset when cross-examined about Grievant’s behavior, but her reaction was indicative of her upset about Grievant’s behavior and did not indicate an inappropriate attitude towards the proceeding or any untruthfulness.  Other than recollection of specific dates, Ms. Harper’s testimony about the three major instances was detailed.  Ms. Harper’s testimony was much more detailed than her email to Mr. Dean about the two incidents, but was not inconsistent with the email.  Ms. Harper’s explanation for why she did not remember specific details about other times of touching prior to September 30th incident was plausible.  There is no indication that Ms. Harper has any bias against Grievant or motivation to lie about the incidents with Grievant.  Her description of the events is plausible and credible.  Grievant’s accounts of two of the incidents are partially corroborated by Ms. Sisco-Wilson, who saw Grievant immediately after the hair incident and who witnessed the immediate aftermath of the shoulder rubbing incident.  Her expression of her frustration with Grievant’s behavior was particularly believable and compelling.  
Grievant’s demeanor was calm and appropriate.  He made good eye contact throughout his testimony.  He did not hesitate in answering questions.  He fidgeted with a binder clip throughout most of his testimony, but that appeared to simply be habit rather than any indication of nervousness.  He simply denies that these incidents occurred as Ms. Harper testified.  Grievant’s testimony is not inconsistent or implausible except for his assertion that it would have been “impossible” to rub Ms. Harper’s shoulder’s and down her back.  This assertion is simply untrue.  Grievant had already testified that he leaned down to pat her on the shoulder, so it would only take leaning down a bit farther to rub her across the shoulders and down.  
Although nothing in Grievant’s demeanor particularly indicated untruthfulness, Ms. Harper’s testimony was completely credible and there does not appear to be any motivation for her to lie about these instances, nor any indication that she was mistaken in any way in her perception of these incidents.  Therefore, the undersigned must find that Grievant did repeatedly touch Ms. Harper without her permission and with the knowledge that such contact was undesired.  The Prohibited Workplace Harassment Policy prohibits “[u]ndesired, intentional touching.”  The three incidents described by Ms. Harper were clearly undesired and intentional touches.  Further, these touches caused Ms. Harper to feel uncomfortable, angry, and bullied.  Ms. Harper’s credible account makes the situation even more serious because she had actually told Grievant that she was particularly averse to being touched and not only did Grievant continue to touch her, he did so in a taunting, escalating manner that caused Ms. Harper emotional distress.          
Grievant’s own written response, even though he denies Ms. Harper’s account, shows that he violated the policy.  He states that “I took particular note when [Ms. Harper] informed me that she did not like to be touched at all.”  Yet, he admits, despite this knowledge, “I patted her on the shoulder and said hello.”  He goes on in his statement to excuse his behavior because of his “familial culture” and places the responsibility for curtailing his behavior on Ms. Harper, rather than himself, stating, 

I informed her that my familial culture consist[s] of touching.  I informed her at that time that I would very much like to respect her choice to not be touched, but due to my familial culture, there may be times that I forget or am not mindful of it.  I informed her that I would not be upset or disturbed, and in fact I would appreciate it, that if I touch or attempt to touch her in the future that she just needs to remind me that she doesn’t liked [sic] to be touched at all and I would respect her wishes. 

This response shows a disregard of personal boundaries and failure to accept responsibility for his own behavior that is quite problematic.  This was not a complicated issue.  Ms. Harper had unequivocally told Grievant not to touch her, and he touched her anyway.  Therefore, Respondent proved Grievant’s misconduct for violating policy prohibiting undesired, intentional touching. 
Grievant was also accused of violating the Prohibited Workplace Harassment Policy by touching Elizabeth Elswick.  Grievant asserts he has no recollection of this event.  Ms. Elswick asserts that, on October 5, 2015, while she was in the hallway filling up her water bottle, Grievant, in passing, ran his hand across her back from shoulder to shoulder.  She testified that neither she nor Grievant said anything.  When she felt the touch, she looked up, saw who it was, finished filling her bottle, and then went back to her desk.  She reported the incident in an email to her supervisor, Elijah Harper.  She testified that Mr. Harper and Grievant had just walked out of Mr. Dean’s office and that she did not recall Mr. Harper saying anything to her.  When asked if anyone had asked her to report the incident, she replied that she had reported it on her own.  She testified that this was the only time that Grievant had touched her.  
Mr. Harper testified that he was coming from the opposite direction of Grievant in the hallway when he saw Grievant rub his hand across the back of Ms. Elswick.  He also reported the incident in an email to Mr. Dean in which he states that the touch was “unprovoked” and without her “knowledge and approval.”  Mr. Harper testified that “you could tell it had upset her” and that she had asked if he saw it.  He testified that they did not really discuss it, but that he stated that they both needed to go and report it in an email immediately.  When questioned on cross examination, Mr. Harper clarified that they had not made a plan to report the incident but that he had made a suggestion that they should report the incident in an email.       
Ms. Elswick and Mr. Harper both assert that while Ms. Elswick was in the hallway filling up her water bottle, Grievant “ran” or “rubbed” his hand across Ms. Elswick’s back or shoulders.  Although both Ms. Elswick and Mr. Harper made similar statements about the alleged touch itself, none of the other details to which they testified are the same.  Ms. Elswick testified that Grievant and Mr. Harper had both been coming out of Mr. Dean’s office walking towards her when Grievant touched her.  Mr. Harper testified that he was coming from the opposite direction of Grievant in the hallway.  Ms. Elswick testified that she made the report on her own without anyone instructing her to report it and that she had not discussed the incident with Mr. Harper or discussed Grievant with anyone prior to the incident.  Mr. Harper testified that he did discuss the incident with Ms. Elswick and that he had told Ms. Elswick that they both needed to immediately report the incident.  Ms. Elswick testified that she did not know Grievant; that they worked in different areas of the building and she only knew him from passing in the hallways, so it is unclear how Ms. Elswick would know Grievant’s name to report the incident if she had not discussed it with Mr. Harper.  Further, the emails Ms. Elswick and Mr. Harper sent to report the incident were sent at the exact same time:  October 5, 2015, at 12:16 p.m.  Most importantly, neither in her email nor in her testimony did Ms. Elswick indicate that she had been upset by the touch while Mr. Harper testified that Ms. Elswick was “disrupted” and upset.  
In his written response to the predetermination meeting, Grievant states that, in the predetermination meeting, Mr. Harper said that he had approached Ms. Elswick and asked if she was bothered by the touch, that Ms. Elswick was not aware of who touched her until Mr. Harper told her, and that Mr. Harper had told Ms. Elswick that they needed to report the incident in an email.  Grievant also asserts that Mr. Harper is not a credible witness and has shown bias against Grievant by embellishing his testimony regarding another incident in which Grievant was alleged to have been involved.  While Grievant was still under the supervision of Ms. Sisco-Wilson, Ms. Sisco-Wilson asked Mr. Harper to sit in while she held a meeting with Grievant regarding an unfavorable performance evaluation.  In a memorandum regarding Grievant’s behavior in the meeting, Mr. Harper stated that Grievant became “noticeably frustrated,” that he interrupted Ms. Sisco-Wilson, and that Grievant stood up and became “excessive aggressive,” and that Mr. Harper also arose from his seat and attempted to calm Grievant.  Mr. Harper then stated, “It was at this time Mr. Quigley decided to not proceed any further with the meeting,” and that “We walked with Mr. Quigley to speak with you.”  In his level three testimony, Mr. Harper testified that he was the person who ended the meeting, not Grievant, and that he “escorted” Grievant out of the meeting.

Considering the inconsistencies in the testimony regarding the alleged touch of Ms. Elswick, and Mr. Harper’s inconsistencies regarding the other alleged incident, Respondent has failed to prove that it was more likely than not that Grievant’s alleged touch of Ms. Elswick violated the Prohibited Workplace Harassment Policy.
Grievant was also dismissed from employment due to his poor attendance.  There was no allegation that Grievant’s casework was unsatisfactory.  Grievant asserts that Respondent was aware of his medical condition, therefore, his absences should have been excused.  Grievant presented no evidence of his medical condition other than his own testimony.  Grievant argues that he had provided a physician’s letter to Respondent and that Respondent had violated his due process rights in failing to produce the letter to Grievant in discovery.  Grievant cites Brady v. Maryland, 373 U.S. 83 (1963) and State v. Hatfield, 169 W. Va. 191, 286 S.E.2d 402 (1982).  Neither of these cases is applicable as they relate only to the prosecution’s duty to disclose exculpatory evidence to the defense in a criminal matter.  Grievant also cites an order of the Kanawha County Circuit Court reversing a Grievance Board decision, Daugherty, et al. v. Dep’t of Health and Human Reas. Docket No. 2012-0803 CONS (May 20, 2013) (rev’d Kan. Co. Cir Ct. Docket No. 13-AA-68 (Nov. 18, 2013)).  In that case, the Circuit Court reversed the decision of the Grievance Board denying a grievance finding that the evidence did not support the Grievance Board’s decision that Respondent had met its burden of proof.  The order does not discuss in any way that the employer “improperly suppressed evidence” as Grievant argues.  The evidence at issue in this case, the physician’s letter, is evidence that Grievant, himself, had provided to Respondent.  Grievant did not demonstrate that he was prejudiced in any way by Respondent’s alleged failure to provide to him his own letter.  
Further, even if Grievant had a medical condition that impacted his attendance, the Grievance Board has previously found absences due to a medical condition can render a probationary employee’s performance unsatisfactory.  Siler v. Div. of Veterans Assistance, Docket No. 2013-0576-DVA (June 18, 2013).  Even a regular employee, with the much greater employment protection afforded, may be dismissed when his/her absences due to health conditions render him/her unable to fulfill the duties of the position.  Hayward v. Dep't of Health & Human Res., Docket No. 07-HHR-086 (July 23, 2007) (citing Gregis v. Div. of Labor, Docket No. 98-DOL-079 (Nov. 12, 1998); Fullen v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-460 (June 18, 1998)).  Grievant received four performance evaluations rating him “does not meet expectations” for failure to comply with requirements for calling off work and failure to comply with leave and leave balances.  In addition, in the month of September 2015, Grievant exhausted his leave, went off payroll, and was on unauthorized leave for four days.  Of the twenty-one working days in September, Grievant worked only nine full days.  Although Grievant’s attendance in October was better, he, again, went off payroll and was on unauthorized leave for two full days and two partial days.  Grievant missed four full days and three partial days in total during October.  Grievant repeatedly failed to comply with the requirement that he call his supervisor directly to call off from work.  His written response to the two performance evaluations in September did not dispute that he had been instructed to call his supervisor when calling off work, he, rather, outlined his disagreement with the policies and procedures.  He then again failed to call his supervisor in October, even though he had been specifically notified in the September performance evaluation that this was unacceptable.  Grievant’s absences, which had been so frequent throughout his employment that he exhausted his leave multiple times, and his refusal to follow the directive of his supervisor regarding attendance requirements, rendered him undependable.  
Respondent proved Grievant violated the Prohibited Workplace Harassment Policy for his repeated undesired touching of another employee.  Grievant also had received four unsatisfactory performance evaluations, had refused to comply with requirements for calling off work, and had excessive absences rendering his services unreliable.  Respondent proved it was justified in dismissing Grievant from employment for his policy violation and poor attendance and Grievant failed to prove that his services were satisfactory. 

The following Conclusions of Law support the decision reached.

Conclusions of Law

1. When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009). 
2. If a probationary employee is terminated on the grounds of misconduct, the termination is disciplinary, and the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. See Cosner v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 08-HHR-008 (Dec. 30, 2008); Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008). See also W. VA. CODE ST. R. § 156-1-3 (2008). See also Lott v. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999). 
3. “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
4. “However, the distinction is one that only affects who carries the burden of proof. As a practical matter, an employee who engages in misconduct is also providing unsatisfactory performance.” Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008) (citing Johnson v. Dep't of Transp./Div. of Highways, Docket No. 04-DOH-215 (Oct. 29, 2004)).  
5. A probationary employee is “not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.”  Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).

6. The probationary period of employment is “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” W. Va. Code St. R. § 143-1-10.1(a) (2008).  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” Id.  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. Id. at § 10.5(a).  

7. The Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  

8. Respondent proved Grievant violated the Prohibited Workplace Harassment Policy for his repeated undesired touching of another employee.  
9. Grievant failed to prove that his services as a probationary employee were satisfactory.
10. Respondent proved it was justified in dismissing Grievant from employment for his policy violation and poor attendance.
Accordingly, the grievance is denied.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  August 30, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� A second employee, Elizabeth Peters-Elswick, also alleged Grievant had touched her back, but, as explained more fully below, Respondent failed to prove the allegation.  


� Respondent also presented evidence regarding alleged inappropriate behavior towards his supervisor, Ms. Sisco-Wilson.  Grievant was not disciplined for this alleged behavior at the time, nor was this behavior included in either the predetermination conference notice or the termination letter.  As it does not appear that this alleged behavior was a factor in the decision to terminate Grievant, the alleged behavior will not be considered.   Additionally, Respondent presented several employee performance evaluations that were unsigned by either the supervisor or Grievant.  As these documents are not signed, it is impossible to know if the documents are official evaluations of Grievant.  Therefore, they are entitled to no weight, and will also not be considered in this decision. 


� Grievant argued in his PFFCL that his alleged behavior did not meet the definition of harassment found in the grievance statute.  That definition is not applicable to Grievant’s alleged behavior, which falls within sexual harassment under the DOP’s policy.


� Ms. Elswick underwent several name changes during the events and the pendency of this action and was referred to alternately as Elizabeth Peters, Elizabeth Peters-Elswick, and Elizabeth Elswick.  For clarity, she will be referred to in this Decision as Elizabeth Elswick.
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