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D E C I S I O N
James A. Williamson, Grievant, filed this consolidated grievance against his employer the West Virginia Department of Transportation, Division of Highways ("DOH"), Respondent.  Grievant alleges he has been the target of non-discriminatory harassment resulting in a hostile work environment. Grievant also contends retaliation by Respondent.  Grievant filed three grievances between August 31, 2015, and October 7, 2015, given the similarity of the allegations and the shared factual backgrounds, the grievances were consolidated.  The grievances were originally filed as Docket Nos. 2016-0249-DOT, 2016-0438-DOT, and 2016-0563-DOT.  The original statement of grievance for Docket No. 2016-0249-DOT filed on August 31, 2015, provides: 

I feel I am the target of harassment by District Manager Supervisors and other employees because of information I have reported to state investigator David Fix and Kevin Quinlin.  Events have recently occurred that makes me believe I am in danger of encountering a dangerous and sometimes hostile work environment. Because of these encounters I am suffering mental stress and anguish. 
The relief sought provides: 
To be able to perform my previous job duties without fear of harm and harassment. All parties involved should be reprimanded.
The statement of grievance for Docket No. 2016-0438-DOT was filed on October 5, 2015, that statement of grievance provides: 
I feel I am being discriminated against because an EEO was filed against me containing false information. Proper investigations was not conducted by district management concerning facts of EEO because of management’s knowledge of my involvement in investigations of illegal activities. 
The relief requested:
To have a fair and just investigation of EEO with appropriate reprimands of parties involved. Also, to be able to conduct my job duties without fear of harassment and undo stress. 

The statement of grievance for Docket No. 2016-0563-DOT filed on October 7, 2015 stated: 
I feel that I am being discriminated against because of district management’s knowledge of investigations questioning me of my knowledge of illegal activities. Because of this, I was moved to the furthest location from my home to report to work. Also, I have been overlooked for trainings and promotions while younger, less experienced employees have been awarded the opportunity. 
The relief sought:
Equal treatment and opportunities without harassment or discrimination. 
A hearing was held at level one on October 22, 2015, all three grievances were litigated.  The consolidated grievance was denied at that level by a written decision dated November 13, 2015.  Grievant appealed to level two on November 25, 2015, and a mediation session was held on February 2, 2016.  Grievant appealed to level three on February 15, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on May 11, 2016, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by legal counsel Nathan D. Brown, Esquire of Ferrell & Brown, PLLC.  Respondent was represented by its counsel Keith Cox, DOH, Legal Division.  
Grievant testified under oath in his own behalf, and presented testimony from coworkers; George Graley, Darrell Frazier, and Mike Adkins.  Respondent presented testimony from its Administrative Service Manager Harold M. Jones, Highway Administrator Michael Spry, and District Two Manager Raymond Scott Eplin.  The opportunity to cross examine all witness was presented.  This matter became mature for consideration upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about June 13, 2016, the assigned date for the submission of the parties' fact/law proposals.  Both parties submitted findings of fact and conclusions of law proposals.


Synopsis
This is a consolidated grievance wherein Grievant contends he has been the target of harassment, a hostile work environment and retaliation by Respondent.  Grievant seeks certain identified employment conditions.  Grievant identified a protected action, which he believes motivated a negative consequence to his employment.  Previously, Grievant received work environment options more readily than other workers.  Aspects of desired options ceased.  Grievant wants certain identified working conditions restored. 
Grievant is not empowered with the ability to demand preferred conditions of employment beyond that of a similarly situated employees.  Grievant is now being treated within the parameters of existing agency rules and regulations.  Certain preferred working conditions and identified options Grievant enjoyed are recognized in the facts of this matter.  What motivated Respondent to cease providing Grievant preferential options is not established with true certainty, but the condition(s) of Grievant’s employment with Respondent is not in violation of existing agency rules and regulations.  Grievant failed to persuasively establish by a preponderance of the evidence that Respondent’s actions toward him, e.g., reassignment in and of itself was nefarious conduct.  Grievant alleged harassment and hostile work environment.  Grievant did not meet the burden in accordance with the grievance statute or Workplace Harassment Policy.  Grievant did not demonstrate that Respondent’s current personnel actions with respect to him are illegal.  Grievant has not established a violation of an applicable and controlling statute, rule or policy.  Accordingly, this grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant was first hired by Division of Highways, Respondent, on November 13, 2012.  Grievant is an employee with the DOH in District Two. Grievant was hired and remains with District Two Disforce as an equipment operator.
2. District Two (D-2) entails five counties which are Mingo, Logan, Lincoln, Cabell, and Wayne. 
3. Grievant was hired as a member of the Disforce crew.  There are two crews, one in the Northern part of the District and one in the Southern part of the District. Grievant is assigned to organization 0267, Disforce in District Two, whether he was properly assigned to the Southern or Northern operation of D-2 is convoluted.
4. For a significant amount of time Grievant’s work assignments consisted of duties at the Crum substation.  Nevertheless, Grievant was also seasonally permitted to report to the substation in Crum, West Virginia, to retrieve a State vehicle prior to traveling to a work assignment area for approximately three (3) years.
  
5. Reporting to the Crum station was convenient for Grievant because he lived (and lives) about ten minutes away from the Crum station.  Grievant reported to the Crum substation from November 13, 2012, until September 30, 2015.
6. On or about October 1, 2015, Grievant no longer reported to Crum and was to report directly to one of the Disforce meeting places which was at first Chapmanville and then was later changed to Huntington.  Chapmanville and Huntington are both about an hour away from where Grievant lives.
7. Raymond Scott Eplin is one of the District Managers of District Two.  He is a D-2 supervisor with authority to make limited personnel usage decisions.  Supervisor Eplin’s authority is not absolute. 
8. Michael Spry is the Highway Administrator in D-2 and has been employed with Respondent since July 1994.  Michael Spry is Grievant’s superior.
9. Ernie Rockel is a Department of Highways supervisor and has been employed with Respondent since January 24, 1984.  Grievant worked, at times, under his supervision.
10. Effective January 26, 2015, District Two implemented an Assignment and Use of Transportation Vehicle Policy, whereby only certain individuals would be furnished State vehicles for commuting to and from work.  See level one, G Ex 5
11. Pursuant to the parameters of the policy, signed by Assistant District Engineers, Steve Runyon, Jonathan Clark and James Collins, not all employees were eligible to receive a State vehicle for commuting to and from work. Pursuant to the language of the policy, there were to be no exceptions concerning commuting vehicles. 

12. During the summer months of 2015 Grievant was temporarily provided the use of a State vehicle, and allowed to retrieve a State vehicle prior to traveling to a work assignment area.
 It is not contended that Grievant was authorized to take a vehicle home.
13. There are and/or there have been many allegations of graft and rumors regarding the activities of the West Virginia Department of Transportation, Division of Highways and the activities of some of the personnel employed.  More than one Federal and/or State investigation regarding the operations and/or business practices of various personnel have transpired.  Some investigations resulted in more substantial results than others.  Not all investigations provided actionable activity. 
14. Some investigations of Division of Highways and the activities of various personnel were more stealth than others.  There was more than one investigation conducted by various governmental agencies. 
15. Grievant discussed with two State investigators Grievant’s beliefs and knowledge of waste, fraud, and abuse of DOH funds and/or supplies within D-2.  
16. Grievant communicated with DOH investigators on June 30, 2015, where Grievant contends that he made statements concerning possible improprieties on the parts of Ernie Rockel, Michael Spry, and Clifford Vance.
17. Much of Grievant’s information or beliefs were ascertained from hearsay and workplace gossip.  
18. During a meeting, on or about June 30, 2015, Grievant advised the State’s investigators that he was aware Ernie Rockel, a Department of Highways supervisor, allegedly took bridge materials from Garrett’s Fork in Logan, County, West Virginia, to construct a private bridge to a single residence for his then girlfriend in Dingess, West Virginia, located in Mingo County.  Further, Grievant relayed he was aware of an incident whereby Michael Spry, a District II supervisor, had taken plywood from a building in Cabell County, West Virginia, to his home in Mingo County, West Virginia. 
19. Michael Spry was the agency representative at the level three hearing.
20. Written statements were completed by Grievant, the documents were taken to be notarized at a DOH facility where the wife of Michael Spry notarized.  Grievant could not specifically state that Mrs. Spry read the documents other than his signature, but voiced concern that she had access to them and possibly relayed the content of those documents to her husband.
21. Grievant has strong opinions regarding many DOH personnel, county and political officials.  Grievant expresses his opinion with conviction and may believe with all his heart the statements he has heard and chooses to share with earnest, but his opinions are not necessarily established facts.  
22. Grievant’s first-hand knowledge regarding the actions of his supervisors and other DOH administrators is not established to be reliable.  Grievant’s so-called proof was not presented, with any degree of specifics, other than Grievant’s oral statements.
 
23. In September 2015, Grievant was involved in a traffic incident where it was determined that Grievant was operating a State car in an unwise manner (unsafe driving event).
 
24. On September 30, 2015, Michael Spry, via email, instructed Grievant that he was no longer allowed to obtain a State vehicle from the Crum substation to meet his work crew in Huntington and/or Lincoln County.

25. After October 1, 2015, Grievant did not report to the Crum substation. 

26. Commencing on or about October 2015, Grievant was no longer given access to the State vehicle that he had been using.  He was forced to drive approximately one hour in his own vehicle to his reporting post.  
27. George Graley has been employed by Respondent for twenty–six years and is currently a crew leader with Disforce.  Grievant has on occasion been assigned to work under his supervision and/or on his crew. 
28. Respondent has operating procedures applicable to governing personnel policy and general operating activities.  See WV Division of Highways, Administrative Operating Procedures.
29. Harold Jones, among other duties, is employed as a Human Resource Director for Respondent’s District Two.  Director Jones testified for Respondent at the level three hearing regarding Respondent’s procedures and policies. 
30. West Virginia Division of Personnel’s Prohibited Workplace Harassment Policy defines Nondiscriminatory Hostile Workplace Harassment as: [a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably overburdens or precludes an employee from reasonably performing her or his work.  See Section II. H.
31. Raymond Scott Eplin is believed to be one of the District Managers of District Two with varying degrees of supervisory duties.  He testified there is no North and South Disforce.  There are two working crews of Disforce, but the distinction in not accurately depicted as north and south.  What the proper disseminators should be is not clear, the workers tend to use the terms North and South, but this may not be a geographically accurate designator. 
32. Administrator Michael Spry has known Grievant for many years and recommended Grievant for employment with Respondent.  Further, Grievant and District Manager Eplin tended to get along better than some others.  

33. District Manager Eplin tended to provide Grievant work place options and/or “take care of” Grievant.  Supervisor Eplin has some authority within D-2 and has provided Grievant, from time to time, with preferential treatment.
  See Eplin L-3 testimony.  
34. Grievant’s report station and Grievant’s work assignment(s) had been abnormally favorable to Grievant.  Grievant received work environment options more readily than similarly employed workers.  Aspects of the desired options ceased. Grievant wants certain identified working conditions restored. 

Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
In the instant matter, Grievant has alleged that after he participated in a State investigation for waste, fraud, and abuse he began to suffer from non-discriminatory workplace harassment.  Grievant contended that his access to a State car from the Crum sub-station was eliminated as a result of his interview and written statement with investigators on June 30, 2015. Grievant seeks reinstatement to his original reporting station, the Crum, West Virginia substation; from where he can travel in a State supplied vehicle to a particular day’s work area.  Furthermore, Grievant seeks reimbursement of three thousand two hundred dollars ($3,200.00) for travel expenses from October 2015 through May 2016, for having to use his personal vehicle to travel to work areas away from his original reporting station in Crum. 
Grievant contends that harassment, retaliation and hostile work environment in that; (1) there were trainings that he was not permitted to attend, but he then admitted that he has since attended those trainings, (2) he was denied a foreman position because one was posted and then the posting “came down”, (3) he has been forced to drive his personal vehicle much farther than had previously been required when his position was moved from the Crum station to Chapmanville and then Huntington.  
Credibility
In reaching a decision in one or more of the issues associated with the parties, herein, certain facts in dispute must be addressed, including a determination of conduct and reasonable effect of misconduct, if established, in the circumstances of this case. Certain facts or rationale surrounding events of this matter were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).  In the circumstances of this case, it is necessary to assess the credibility of Grievant(s testimony regarding events in discussion.  Further, it is deemed prudent to address the reliability and due weight that is most readily applicable to several witnesses, who testified and provided information in the course of this consolidated grievance.
 
The Grievance Board has applied the following factors to assess a witness(s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness(s information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999); Perdue, supra.  The undersigned had an opportunity to observe the demeanor of the witnesses and to assess their words and actions during their testimony and the duration of the level three hearing.  Utilizing the noted factors, credibility assessments were made, herein, from direct observations as well as review of the record. 
Grievant may truly believe that because of his cooperation with DOH investigators the vehicle he had previously had access to and was driving from the Crum station is now not available for his use.  His belief however does not necessarily establish the information as a fact certain.  Grievant’s demeanor demonstrates he has strong opinions and is not apprehensive or reluctant to express his beliefs.
 Grievant admittedly speculates regarding a number of conclusions he communicates as facts, (e.g., EEO complaint, Ray Messer, agency intent).
  Grievant readily neglects to recall information or facts of events that offer alternative explanation to scenarios presents. When pressed, Grievant reluctantly acknowledges speculation and his insertion of his interpretation.  
Grievant’s first-hand knowledge regarding the actions of his supervisors and other DOH administrators is not established to be reliable.  Grievant professes knowledge regarding rumors and the ‘good ole boy network’ activity within the workforce of Respondent.
  Some of what Grievant says has an air of believability, but Grievant tends to expand upon (exaggerate) the verifiable facts.  It is likely that select events and some of the information Grievant communicates has some validity or basis in fact, but where the true facts and Grievant’s spin begins is hard to determine with certainty.  Grievant demonstrates bias and self-serving predisposition when relating the intent and conduct of others.  Thus, the undersigned must discount the weight given to some of Grievant’s contentions.  A layman’s opinion, given in good faith, does not necessarily validate the veracity of the information.  
Highway Administrator Michael Spry testified that he had not been aware of the investigation when Grievant was transferred from the Crum station.  This information is interesting but not dispositive, true or not, in that Administrator Spry was not the sole source of Respondent’s actions.  Highway Administrator Michael Spry testified in a manner demonstrating due deference to the issues in contention and this Grievance Board.  The witness(s demeanor was direct and informative.  He demonstrated the mannerism of an individual attempting to be fair and accurate regarding the facts and issues.  Michael Spry is or was Grievant’s supervisor. It is intriguing that Grievant attacks Administrator Spry, but it is not readily apparent that Spry harbors any undue animosity toward Grievant.  Administrator Michael Spry was the agency representative at the level three hearing; thus, he heard all the testimony presented.  Mr. Spry’s disposition was surprisingly positive toward Grievant.  Nonetheless, his testimony presented a counterbalance to several of Grievant’s allegations.
  The information was enlightening and more than once was fortified or substantiated by the testimony of others witnesses.  
The undersigned Administrative Law Judge finds the testimony of Administrator Spry to be instrumental in determining some of Respondent’s actions.  An agency acts through its agents and it is conceivable that no one individual knows all the contributing facts but it is deemed relevant that Grievant’s perception of equitable is askew.  Administrator Spry testified in a manner which tended to indicate reliability and not overly dramatized information.  Highway Administrator Michael Spry’s testimony is perceived to be credible.


Respondent’s witness Harold Jones’ testimony was more puzzling than enlightening.  As a senior Human Resource Manager for Respondent, Mr. Jones’ testimony did not provide the information which the undersigned traditionally receives from a Human Resource Administrator.
  Manager Jones did not demonstrate the expertise of procedure and policy normally communicated by the individual who is supposed to know and explain proper agency procedure.  It is not thought, perceived, or determined that Jones was attempting to be untruthful or misleading.  But it is troubling if proper agency procedure is not clearly known, uniformly enforced and/or is circumvented at the will and pleasure of straw bosses.  Administrator Jones testified at level one and level three that he was unaware of Grievant’s supervisor creating an air of hostility toward Grievant or any retaliatory action taken by Respondent.
MERIT
West Virginia Code ( 6C-2-2(o) defines reprisal as (the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.(  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;
(3) that the employer(s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dep(t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank(s Shoe Store v. W. Va. Human Rights Comm(n, 179 W. Va. 53, 365 S.E.2d 251 (1986).
While Grievant did not demonstrate through any measurable means that the actions of Respondent were tainted by nefarious motive, it is arguable
 that Grievant has a prima facie case for retaliation in that he: 1. (engaged in a protected activity,( (enthusiastically cooperated in an investigation); 2. he was treated adversely, (involuntarily reassigned/transferred); 3. the employer had actual knowledge of the activity (disputed but more likely than not).  Accordingly, all that is left is causal connection.  The Supreme Court has held: An inference can be drawn that Respondent(s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action. Frank(s Shoe Store v. W. Va. Human Rights Comm(n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  The change in status and/or reassignment took place within approximately three to four months of Grievant’s activity and a causal connection ‘might’ be inferred that Grievant has met all four elements of retaliation and made a prima facie case.
 
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).
It is not disputed that Grievant has identified and participated in what is recognized as protective activity.
  Grievant contended that his reporting station transfer and access to a State car from the Crum sub-station was eliminated as a result of his interview and written statement with investigators.  Grievant wholeheartedly believes this constitutes retaliation.  Respondent maintains their actions were reasonable and lawful.  Michael Spry testified that Grievant does not report to Crum because there was a change in personnel needs and highlighted that “there was an incident that involved Grievant with a vehicle that we [Agency] had supplied from the Crum substation that ended in a vehicular incident.  Administrator Spry also noted a growing number of disputes between Grievant and other employees.  Such explanation(s) did provide a reasonable explanation for altering Grievant’s work assignment.  Grievant did not prove by a preponderance of the evidence that his protected activity was a (significant,( (substantial( or (motivating( factor in what he perceives as an adverse personnel action.  Further, it is noted with interest that District Manager Raymond Scott Eplin testified that Grievant had likely been permitted to operate the vehicle from the Crum station although it was against policy because Grievant had been taken special care of.  It is not unlawful to require an employee to conform with standardized behavior, if all similarly situated employees are being treated equally.  Grievant had been a frequent recipient of optimal work place privileges, treated as a favorite son.  

West Virginia Division of Personal’s Prohibited Workplace Harassment Policy (DOP-P6) in Section II, H, defines nondiscriminatory hostile workplace harassment as: 

[a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably over burdens or precludes an employee from reasonably performing her or his work. 
In Section III, G, the policy further describes nondiscriminatory hostile workplace harassment as consisting of: 
unreasonable or outrageous behavior that deliberately causes extreme physical and/or emotional distress. Such conduct involves the repeated unwelcome mistreatment of one or more employees often involving a combination of intimidation, humiliation, and sabotage of performance which may include, but is not limited to:

1. Unwarranted constant and destructive criticism;

2. Singling out and isolating, ignoring, ostracizing, etc.;

3. Persistently demeaning, patronizing, belittling, and ridiculing; and/or,

4. Threatening, shouting at, and humiliating particularly in front of others.
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993). Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). 

"‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case. Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).” Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
Grievant received work environment options more readily than similarly employed workers.  Aspects of the desired options ceased.  The specific adjustments to Grievant’s employment he finds to be hostile, are not readily available to the majority of Respondent’s employees.
  Less favorable is not necessarily hostile.  Grievant has failed to persuasively establish himself as a victim of a nondiscriminatory hostile workplace. 
Respondent’s Administrative Operating Procedures recognizes that the effective allocation of the workforce in performance of normal agency functions might result in the transfer and reassignment of personnel from location to location to meet changing work load conditions.  See WV DOH, Administrative Operating Procedures, Section II, Chapter 8.
  It is not disputed that Disforce was experiencing some reorganization and assigned workers were being required to adjust their activity.
  Grievant’s reporting station was adjusted and he was reassigned. An employer may rebut the presumption of retaliation raised by offering legitimate, non-retaliatory reasons for its actions.  Grievant’s reassignment is more in line with being a general member of Disforce than his prior activities.
The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22 (1971); Jordan v. Dep’t of Transp., Docket No. 03-DOH-057 (Sept. 15, 2003); Petrucci, et al., v. Dep’t of Transp./Div. of Highways, Docket No. 2009-0003-CONS (April 29, 2009).  It has also been previously held by this Grievance Board that state agencies have the authority to transfer an employee from one official headquarters to another.  Craig v. Div. of Natural Res., Docket No. 05-DNR-030 (July 20, 2005); Bever v. Dep't of Health & Human Res., Docket No. 96-HHR-258 (Dec. 31, 1996); Goodnight v. W. Va. Div. of Human Serv., Docket No. 91-DHS-111 (May 31, 1991).  The West Virginia Division of Personnel (DOP) Administrative Rule, ( 3.91 defines transfer as "[t]he movement of an employee to a different subdivision or geographic location of the same or a different agency."  A state agency is permitted to transfer an employee from one geographic location to another, within the same agency.  Respondent persuasively established it is within its authority and good reason existed for Grievant to report to stations other than the Crum station.
It is not established that the agency’s alteration of Grievant’s reporting station was, in fact hostile, illegal or a retaliatory action.  There are other plausible explanation(s).  This Grievance Board has frequently ruled that, "[a] [g]rievant's belief that his supervisor's management decisions are incorrect is not a grievable event unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to or interference with his effective job performance or health and safety." Ball v. Dep't of Highways, Docket No. 96-DOH-141 (July 31, 1997).  

Within this case is a unique situation, Grievant had been granted (for one reason or another) special treatment and the extra benefits stopped.  Grievant is and was not happy about the change in circumstance.  He alleges nefarious rationale for the cancelation of preferred benefits.  Respondent has procedures, rules and regulations applicable to employment activity of Grievant (assigned work station, use of state vehicles, etc.). The regulations are allegedly the standard operating procedure.  Whether this is actually true is debatable.  Grievant reports alleged unethical actions by agency personnel of positional authority.  Within a reasonably short time period, three to four months, of Grievant’s documentation of workplace rumor and allegation of graft, Respondent made changes in its operations.  
Respondent has set forth rational explanation to justify its’ “adjustment” actions.  Further, Respondent’s actions with regard to Grievant, conform to policy.  It is paradoxical that Grievant is of the opinion that agency personnel has bestowed to him identified benefits, regardless of applicable agency regulations and the agency cannot now require him to govern his work related actions like the majority of the similarity- situated workers. Grievant wants the denied privileges. Grievant professes that Respondent has numerous individuals unlawfully benefiting from unethical actions.  Grievant professes that he is being harassed because a special, non-uniform privilege is no longer extended to him.  An alternative interpretation to Grievant’s allegation of retaliation is that responsible parties in the organization have put a stop to preferential benefits received by individuals. 
It is also possible that the discontinuing of favorable activity being extended inequitably to select employee(s) may be an attempt to correct agency activities.  Direct attention to an agency personnel activity may have sparked more interest than originally intended.  In other words, it is possible that Respondent, or its agents were motivated to clean up their act, this is not retaliation.  While Grievant may not like the effect, and to some degree he ‘might’ claim a degree of cause and effect, the negative result he has encountered is not a hostile work environment.  Grievant is no longer “being taken care of,” this is not recognized in the facts of this case as illegal.
Respondent offered persuasive legitimate, non-retaliatory reasons for its action. This agency is not in the habit of ordering a State Agency to provide an employee with favors.
  

The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. To demonstrate a prima facie case of reprisal, Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer(s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank(s Shoe Store v. W. Va. Human Rights Comm(n, 179 W. Va. 53, 365 S.E.2d 251 (1986).
3. “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).

4. Respondent offered legitimate, non-retaliatory reasons for its actions.  It was not established that Grievant’s protected activity was a (significant,( (substantial( or (motivating( factor in the cancelation/suspension in Grievant’s use of an agency’s vehicle in the circumstances of this case.
5. The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993). Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). 
6. "‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case. Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).” Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
7. Grievant did not establish by a preponderance of the evidence that he was a victim of a hostile work environment. 
8. “The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay. Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22 (1971).” Jordan v. Dep’t of Transp., Docket No. 03-DOH-057 (Sept. 15, 2003); Petrucci, et al., v. Dep’t of Transp./Div. of Highways, Docket No. 2009-0003-CONS (April 29, 2009). 

9. Grievant has not proven that his reassignment and cancelation of his seasonal ability to access a State car constituted a retaliatory action or a hostile work environment. 
10. Grievant did not establish that his reassignment was in violation of any applicable rule, policy or statutory provision. 

11. Grievant has not proven that his reassignment resulted in a substantial detriment to his job performance or health and safety. 
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  September 22, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge
� This option was not constant, the details of this arrangement were not clarified with much specificity. Grievant was allowed this option in the summer months, when he would report to alternative work assignments. During the Snow and Ice Removal Season (October-April), Grievant worked predominately at the Crum station.  


� It is believed that Grievant was allowed or granted access to an agency car for the months of approximately April through September 2015.


� Grievant referred to the employees in Mingo County as the “Mingo County Mafia,” noted in level one decision citing level one testimony, Tr pg 124. 


� The vehicle incident among other incidences had been with a DOH employee Steven Messer.  Administrator Michael Spry testified that this event and other information was made known to Respondent’s Human Resources in Charleston and it was recommended that Grievant be moved.


� District Manager Eplin testified that he understood why Grievant may feel entitled to the State car as Mr. Eplin has “taken care of him and allowed him at times when it’s in the best interest of the organization to utilize one outside of policy. That has haunted me, and he feels that it’s a – I guess a right from now on.” Eplin L-3 testimony


� The specific testimony of Grievant and Administrator Michael Spry will be addressed directly, the testimony of other witnesses or co-workers will be discussed in context of the issues in litigation.


� Grievant’s responses to several questions asked involved a stream of consciousness, a  narrative that went outside the scope of the question, dredging up various petty slights and disagreements that took place during the course of his employment.  See L1 and L3 testimony.


� Grievant testified that there was a foreman’s position at Wayne County that had been posted and then the posting was removed before any one was interviewed and the posting just went away. Grievant could not articulate how he personally had been targeted or slighted by the foreman’s posting going up and coming down without explanation. 


� “This is the Mingo County mafia, Ray, Michael, Steve Mullens, Ernie Rockel, and Michael Spry. I’m on their out list. I’m on their hit list.”  Grievant L-1 Testimony, Tr pg. 124.  


� Mr. Spry testified that Respondent’s Human Resources in Charleston, after being made aware of personnel disputes involving Grievant and other employees, coupled with operating a state vehicle recklessly, recommended that Grievant be moved.  


� At level one, witness testified he supervised the district’s administrative service section; as a group, they are responsible for personnel related transactions.


� It is not perceived that Respondent and Grievant were without their differences. "Mere allegations alone without substantiating facts are insufficient to prove a grievance." Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998); See Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995).  ([T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a (significant,( (substantial( or (motivating( factor in the adverse personnel action.( Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).


� Grievant presented little, if any, persuasive evidence in support of his claim that the involuntary transfer was reprisal.


� W. Va. Code ( 6C-1-3(a) indicates that discriminatory and retaliatory actions against whistle-blowers are prohibited, and states:





No employer may discharge, threaten or otherwise discriminate or retaliate against an employee by changing the employee's compensation, terms, conditions, location or privileges of employment because the employee, acting on his own volition, or a person acting on behalf of or under the direction of the employee, makes a good faith report or is about to report, verbally or in writing, to the employer or appropriate authority an instance of wrongdoing or waste. 





An employer may not retaliate against a whistle-blower, and any such act would be seen as an act of reprisal.  W. Va. Code ( 6C-1-3.  (An employee alleging a violation of this article must show by a preponderance of the evidence that, prior to the alleged reprisal, the employee had reported or was about to report in good faith, verbally or in writing, an instance of wrongdoing or waste to the employer or an appropriate authority.(  W. Va. Code ( 6C-1-4.  Finally, ([i]t shall be a defense to an action under this section if the defendant proves by a preponderance of the evidence that the action complained of occurred for separate and legitimate reasons, which are not merely pretexts.(


� Grievant requested and received special permission to report to a substation, Crum WV, which was close to his home. Grievant was also seasonally permitted to retrieve a State vehicle prior to traveling to a work assignment area. 


� Also note, DOP Administrative Rule states in Section 11.6(a) that (appointing authorities may transfer a permanent employee from a position in one organizational subdivision of an agency to a position in another organizational subdivision of the same or another agency at any time.(


� Grievant testified that his working with the crew at Crum was uncommon because he was hired as a member of the Disforce crew; however, generally he did not work with one of the Disforce crews.  The reassignment that Grievant now protests is more in line with being a member of Disforce.


� “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless agreed to in writing or related to actual job responsibilities.”  W. Va. Code § 6C-2-2(h).





