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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

KIMBERLY CALE, et al.,


Grievants,

v. 






DOCKET NO. 2015-0576-CONS

WEST VIRGINIA UNIVERSITY,


Respondent.


DECISION

Grievants, Kimberly Cale and Valerie Sue Pratt, filed a grievance dated October 27, 2014, against their employer, West Virginia University.   The statement of grievance reads, “[w]e have been seeking a pay increase since 2012.  While being told they were unable to give us more money because our job duties or title hadn’t changed the bus driver II position just received a pay increase of 3 plus and their title didn’t change nor did their PIQ.  They are still the same pay grade but increased within pay grade.”  The relief sought by Grievants is “increase in pay.”


The grievance was waived by Respondent to level two on November 20, 2014, because it was determined that this grievance was based on the same set of facts and circumstances as another grievance filed by the same Grievants in June 2014.  A mediation session was held on April 7, 2015.  Grievants did not file their level three appeal with the Grievance Board, erroneously filing it only with Respondent’s President’s Office, which forwarded the appeal to the Grievance Board on September 9, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on January 20, 2016, at the Grievance Board’s Westover office.  Grievants appeared pro se, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on February 25, 2016, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.  Grievants declined to submit written proposals.


Synopsis

Grievants argued they should have received a pay increase because employees in a different classification from Grievants received a pay increase.  Grievants did not assert that Respondent violated any policy, procedure, rule, regulation or statute, nor did they present any evidence that they were otherwise entitled to a pay increase.  Under these circumstances, the undersigned has no authority to require Respondent to increase Grievants’ pay.  Grievants also are not similarly-situated to other employees who are not in the same classification and do not have the same duties as Grievants.

The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievants are employed by West Virginia University (“WVU”) as Bus Drivers, pay grade 10.


2.
Grievants drive small handicapped-accessible buses on a route around the WVU campus each day, transporting students.  Grievants are not required to have a Commercial Drivers’ License (“CDL”).


3.
WVU employees in the Bus Driver 2 classification are required to have a CDL, and they drive large buses, carrying around 55 passengers.  Bus Driver 2's drive the large buses on trips out-of-state, and overnight trips, transporting students.  Some Bus Driver 2's do not make these longer trips.


4.
WVU was experiencing difficulty in hiring and retaining drivers with CDLs due to local competition for these drivers from county boards of education and other local bus transportation services, and from the oil and gas industry.  WVU had Bus Driver 2 vacancies with no qualified applicants for three months to a year.  A market study was conducted by WVU, which found that the starting salary offered by other employers in the area to drivers with a CDL were higher than that being offered by WVU.  WVU decided that the entry rate for Bus Driver 2's needed to be raised in order to attract drivers, and that the rate of pay for employees in the Bus Driver 2 classification needed to be raised in order to retain employees.  WVU Bus Driver 2's were given a pay raise.  This occurred October 5, 2014.


5.
The record does not reflect when Grievants became aware of the pay raise awarded to Bus Driver 2's.


6.
WVU also raised the pay for parking lot attendants and ticket writers.  The record does not reflect how much of a raise was given, when this occurred, whether everyone employed in these classifications received a raise, or the reason for the raise.


7.
WVU did not observe that there was an issue with hiring or retaining persons in the Bus Driver classification, and did not raise the pay of employees in this classification.







Discussion

Respondent asserted at the level three hearing that the grievance should be dismissed as untimely filed.  The burden of proof is on the respondent asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the respondent meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 29, 1997).


W. Va. Code § 6C-2-3(a)(1) states that, “[a]n employee shall file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-4(a)(1)  provides, in pertinent part:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  The employee shall also file a copy of the grievance with the board.  State government employees shall further file a copy of the grievance with the Director of the Division of Personnel.

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


Respondent asserted that the grievance was untimely because the Bus Driver 2 raise occurred on October 5, 2014, and the grievance was filed October 27, 2014.
  Assuming that Respondent does not observe the Columbus Day state and federal holiday, October 27, 2014, was the 16th day after October 5, 2014; however, Respondent did not demonstrate that Grievants learned of the pay raise on or before October 5, 2014.  In fact, the record does not reflect when Grievants learned of the pay raise.  Respondent did not meet its burden of proof, and the grievance was timely filed.


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants have not alleged a violation of any statute, rule, regulation, or policy, nor have they alleged that they are somehow entitled to a pay increase.  Absent some showing that they were entitled to a pay increase because other employees received a pay increase, the undersigned has no authority to hand out pay raises.  “The undersigned has no authority to require an agency to adopt a policy or to make a specific change in a policy, absent some law, rule or regulation which mandates such a policy be developed or changed.  Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997); Olson v. Bd. of Trustees, Docket No. 99-BOT-513 (Apr. 5, 2000); Gary and Gillespie v. Dep’t of Health and Human Resources, Docket No. 97-HHR-461 (June 9, 1999).”  Frame v. Dep’t of Health and Human Res., Docket No. 00-HHR-240/330 (April 20, 2001).


Grievants’ argument seems to be that it isn’t fair that other employees have received a raise while they have not.  Grievants argument can be analyzed as a claim of discrimination or favoritism.


For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:


(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


“‘[E]mployees who do not have the same classifications are not performing ‘like assignments and duties’ . . . and cannot show they are similarly situated for discrimination and favoritism purposes.[’]  Flint v. Bd. of Educ., 207 W. Va. 251, 257, 531 S.E.2d 76, 82 (1999)(per curiam), overruled in part and on other grounds by Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Sisson v. Raleigh County Bd. of Educ., Docket No. 2009-0945-CONS (Dec. 18, 2009); Clark, et al., v. Preston County Bd. of Educ., Docket No. 2013-2251-CONS (July 22, 2014).”  Crockett and May v. Wayne County Bd. of Educ., Docket No. 2014-1698-CONS (Feb. 19, 2015).  Grievants are not in the same classification as any other employee who received a pay increase, nor are their duties the same.  When comparing themselves to Bus Driver 2's Grievants asserted that the only difference was that Grievants did not have to have a CDL.  Of course, the reason a Bus Driver 2 needs a CDL is because he or she is driving a much larger bus than Grievants drive.  Bus Driver 2's also may drive these large buses on long, out-of-state trips, which Grievants do not do.  Grievants are not similarly-situated to Bus Driver 2's.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof is on the respondent asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the respondent meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 29, 1997).


2.
Respondent did not demonstrate that the grievance was untimely filed.


3.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


4.
Grievants did not demonstrate that Respondent violated any law, rule, regulation, policy or procedure, or that they otherwise are entitled to a pay increase.


5.
In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:


(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


6.
Grievants are not similarly-situated to other employees who received pay increases.  Crockett and May v. Wayne County Bd. of Educ., Docket No. 2014-1698-CONS (Feb. 19, 2015), citing  Flint v. Bd. of Educ., 207 W. Va. 251, 257, 531 S.E.2d 76, 82 (1999)(per curiam), overruled in part and on other grounds by Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Sisson v. Raleigh County Bd. of Educ., Docket No. 2009-0945-CONS (Dec. 18, 2009); Clark, et al., v. Preston County Bd. of Educ., Docket No. 2013-2251-CONS (July 22, 2014).  Grievants did not demonstrate that they had been discriminated against or that Respondent showed favoritism toward any other employee. 


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
March 3, 2016




Administrative Law Judge
�  Respondent actually argued that the grievance was appealed to level two on October 27, 2014.  As noted previously, this grievance was waived by Respondent to level two on November 20, 2014, so it was never appealed to level two by Grievants.  The date on the grievance form is October 27, 2014, indicating the date it was signed by Grievants when it was filed at level one.






