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D E C I S I O N
Roger A. Dragoo, Grievant, filed this grievance against his employer the West Virginia Division of Highways (“DOH”), Respondent, protesting his rate of compensation.  The original grievance was filed on November 10, 2015, and the grievance statement asserts, “[r]eclassified to a lower position in the TW system that puts me below the welder in my crew even though I am a certified welder also along with 4 other pieces of equipment”. [sic]  The requested relief was “[t]o be classified at least 1 step above the TW 4, because I am responsible for the hole crew including the welder, and I also weld on occasion (back pay from 1-1-15-present.” [sic]

A conference was held at level one on December 16, 2015, and the grievance was denied at that level on January 7, 2016.  Grievant appealed to level two on January 14, 2016, and a mediation session was held on March 1, 2016.  Grievant appealed to level three on March 10, 2016.  Pursuant to a March 16, 2016 Order of Joinder, the West Virginia Division of Personnel (hereinafter “DOP”) was joined as an indispensable party to this grievance matter.  A level three hearing was held before the undersigned Administrative Law Judge on June 9, 2016, at the Grievance Board(s Charleston office.  Grievant appeared pro se.  Respondent DOH was represented by its counsel, Ashley D. Wright, Esquire, and Respondent DOP was represented by counsel, Karen O’Sullivan Thornton, Assistant Attorney General.  The parties were provided the opportunity to submit Proposed Findings of Fact and Conclusions of Law.  This matter became mature for decision on July 8, 2016, the assigned date for the submission of the parties' proposed findings of fact and conclusions of law. 


Synopsis
Grievant asserts the position he occupies should be paid at a higher rate of pay than the welder positions he supervises.  Grievant is a Transportation Worker 3-Crew Chief.  Grievant is paid in accordance with the State Personnel Board’s approved tier structure within the Division of Highways Apprenticeship Program.  Grievant did not establish by a preponderance of the evidence that his pay should be higher than the welders on his crew whose positions have been placed in the TW 4 classification within the structured tier system of Respondent DOH’s Apprenticeship Program.  There is no identified rule or law applicable to Respondent’s employees providing that a supervisor must have a higher rate of pay than the employees he or she may supervise.  Further, Grievant failed to establish by a preponderance of the evidence that either Respondent DOH or DOP acted in an arbitrary and capricious manner or in violation of any statute, policy, or rule in the implementation of the Transportation Worker Apprenticeship Program.  This Grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Roger A. Dragoo, Grievant, is currently employed by Respondent as a Transportation Worker 3 Crew Chief in Respondent’s District 3 operations. Grievant has been employed with the Respondent for approximately 23 years.

2. Grievant was in a position classified as a Transportation Crew Supervisor 1 until it was reclassified on January 9, 2016, to a Transportation Worker (hereinafter “TW”) 3 Crew Chief. 
3. Prior to November 2014 the Respondents, Division of Highways (DOH) and Division of Personnel (DOP), engaged in negotiations in order to create the Transportation Worker Apprenticeship Program.
4. In November 2014, the West Virginia State Personnel Board approved the proposal submitted by the DOH titled, Transportation Worker Apprenticeship Program. See Proposal to the West Virginia State Personnel Board Amendments to the Transportation Worker Apprenticeship Program, DOH Ex 1 The DOH submitted the proposal to the State Personnel Board (hereinafter “SPB”) to implement the TW Apprenticeship Program.  The approval of the Transportation Worker Apprenticeship Program permitted the DOH to adopt a certified United States Department of Labor apprenticeship program for those employed in the Transportation Worker classification series.  See DOH Exhibit 1 and 2 and DOP Exhibit 1.

5. In September of 2015, the DOH submitted a proposal to the SPB to amend the TW Apprenticeship Program.  As part of the proposal, the Transportation Crew Supervisor 1 positions within the DOH would be brought into the TW Apprenticeship Program and be reclassified to the classification of TW 3 Crew Chief.  The SPB approved the DOH proposal. 

6. The West Virginia State Personnel Board approved an amendment that reclassified Transportation Crew Supervisor 1 as Transportation Worker 3 Crew Chief. See Minutes of the State Personnel Board, DOH Ex 2.  
7. The SPB also modified the Transportation Worker Pay Schedule.  This changed the rate of pay for Transportation Worker 3 Crew Chief on the Transportation Worker Pay Schedule to twenty dollars and eleven cents ($20.11) per hour. See Transportation Worker Pay Scale, DOH Ex 4 
8. As a result of this action, the position Grievant occupies was reallocated effective January 9, 2016, and on that same date Grievant’s pay increased from a lower salaried rate to a higher hourly rate of $20.11/hour.  See G Ex 5, DOH Exhibits 1-4 and DOP Exhibit 1. 
9. Grievant received an increase in pay due to the new classification as a Transportation Worker 3 Crew Chief.  Nothing about Grievant’s job duties changed when his position was reclassified; however, Grievant’s pay did change from “salary” to “hourly” and he received a pay increase.  L-3 Testimony of Grievant and Kathleen Dempsey, Human Resources Director, DOH.

10. Grievant had been a Transportation Crew Supervisor 1 for approximately five years before his position was reclassified.
11. Grievant testified at the level three hearing.  Grievant is of the opinion that, as a Transportation Worker 3 Crew Chief, he should be paid a higher rate than employees that he supervises.  Included among the various classification of workers supervised by Grievant are Transportation Workers 4 Welders.  A welder, in a TW 4 classified position does not have the same responsibility as a TW 3-Crew Chief, but makes more per hour. 
12. Kathleen Dempsey, Human Resources Director for the DOH testified on behalf of the DOH.  Ms. Dempsey provided details in regard to the DOH Apprenticeship “tier” Program.  The program was initiated because of recruitment and retention issues the DOH was having with the TW series of classifications.  The DOH developed a structured tier system for the TW classifications. Shortly after the Apprenticeship Program was approved by the SPB, the DOH submitted a proposal to amend the program to bring the Transportation Crew Supervisor 1 positions into the tier system and to reclassify the positions to the TW 3 Crew Chief classification.  The TW 3 Crew Chiefs were assigned an hourly rate of $20.11/hour.  Prior to this change, there was no consistent pay rate within DOH for employees in these positions.  Dempsey Testimony , G Ex 5, DOH Ex 1, 2 and 4 and DOP Ex 1
13. Grievant’s position is properly classified and is paid appropriately within the tier structure of the Apprenticeship Program.

14. There is no known rule or law applicable to Respondent’s employees providing that a supervisor must have a higher rate of pay than the employees he or she supervises.  It is acceptable within DOP law, rule and policy for a position in a lower classification to supervise positions in a higher classification.  Further, it is acceptable for a position in a higher classification to have a lower salary than a subordinate position.  See Testimony of Wendy Elswick, Assistant Director, Classification and Compensation section of the DOP and Kathleen Dempsey, Human Resources Director, DOH.
15. Incidentally Grievant is also certified as a welder and receives an upgrade when he welds.
  Grievant may apply for jobs in higher classifications that fall outside of the Apprenticeship Program if he is seeking additional pay.  See Testimony of Kathleen Dempsey, Wendy Elswick and Grievant. 


Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Grievant is of the opinion that, as a Transportation Worker 3 Crew Chief, he should be paid a higher rate than employees that he supervises.  Grievant does not identify a specific rule or policy to support his assertion. Grievant does not seek a reallocation of his position, rather he asserts the position he occupies should be paid at a higher rate of pay than the welder positions he supervises whose positions are classified as TW 4s.  Grievant provided no credible evidence at the hearing that the position he occupies was not properly allocated or that he was not paid according to the SPB approved tier structure within the DOH’s Apprenticeship Program.
 Respondents DOH and DOP maintain that Grievant’s job duties and responsibilities fall within the TW 3 Crew Chief classification and that he is paid according to the structured tier system approved by the SPB as part of the Apprenticeship Program implemented by the DOH. 
West Virginia Code § 29-6-10 vests the responsibility for preparing, maintaining and revising classified State employees’ job classification plans and pay plans in the State Personnel Board, through the Division of Personnel.  Grievant’s general disagreement with a managerial decision or agency policy does not in and of itself justify a grievable issue.  As this Board has previously found, “‘[a] general claim of unfairness or an employee’s philosophical disagreement with a policy does not, in and of itself, constitute an injury sufficient to grant standing to grieve.’  Instead, there must be a showing of ‘a substantial detriment to, or interference with, the employee’s effective job performance or health and safety.’  Absent that, a grievant’s belief that [his] supervisor’s management decisions are incorrect is not grievable.”  Lusher, et al. v. Dep’t. of Transportation, Div. of Highways, Docket No. 05-DOH-157 (June 15, 2005).  A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety. W. Va. Code §29-6A-2(i). See, Ball v. Dep’t. of Highways, Docket No. 96-DOH-141 (July 31, 1997). “A general claim of unfairness or an employee's philosophical disagreement with a policy does not, in and of itself, constitute an injury sufficient to grant standing to grieve. See Olson v. Bd. of Trustees/Marshall Univ., Docket No. 99-BOT-513 (Apr. 5, 2000), citing Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997).” Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-030R (Nov. 20, 2002); Also see Lusher, et al. v. Dep’t. of Transportation, Div. of Highways, Docket No. 05-DOH-157 (June 15, 2005).
The evidence shows that DOH was dealing with recruitment and retention problems with the TW classification series and is of the belief that the SPB approved Apprenticeship “tier” Program, and amendments thereto, would help the agency to address those issues of concern.  The procedure followed by the DOH to submit the proposals to the SPB for consideration in this matter was done in accordance with the procedures, rules and law of the DOP.  There has been no showing that they acted arbitrarily or capriciously.
Further, Wendy Elswick, Assistant Director, Classification and Compensation section of the DOP, testified that it is acceptable within DOP law, rule and policy for a position in a lower classification to supervise positions in a higher classification.  She also testified that it is acceptable for a position in a higher classification to have a lower salary than a subordinate position.  “There is no statute, policy, rule, or regulation that requires a supervisor to be a certain number of pay grades above the employees he supervises, or even to be in a pay grade above those he supervises.” Bentley v. Dep’t of Health and Human Res./Div. of Personnel, Docket No. 03-HHR-251 (Apr. 1, 2004).  
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of authoritarian agency.  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).
There has been no showing by the Grievant that DOH or DOP failed to act in accordance with the applicable law, rules and procedures.  There has been no showing that they acted arbitrarily or capriciously.  Review of the DOH proposal and amendments shows the basis for the agency action at issue and the reasonableness of that action.

The following conclusions of law are appropriate in this matter:

Conclusions of Law
1.  The subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. “There is no statute, policy, rule, or regulation that requires a supervisor to be a certain number of pay grades above the employees he supervises, or even to be in a pay grade above those he supervises.” Bentley v. Dep’t of Health and Human Res./Div. of Personnel, Docket No. 03-HHR-251 (Apr. 1, 2004).  

3. A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety. W. Va. Code §29-6A-2(i). See, Ball v. Dep’t. of Highways, Docket No. 96-DOH-141 (1997). “A general claim of unfairness or an employee's philosophical disagreement with a policy does not, in and of itself, constitute an injury sufficient to grant standing to grieve. See Olson v. Bd. of Trustees/Marshall Univ., Docket No. 99-BOT-513 (Apr. 5, 2000), citing Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997).” Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-030R (Nov. 20, 2002); Also see Lusher, et al. v. Dep’t. of Transportation, Div. of Highways, Docket No. 05-DOH-157 (June 15, 2015).
4. West Virginia Code § 29-6-10 vests the responsibility for preparing, maintaining, and revising classified State employees’ job classification plans and pay plans in the State Personnel Board, through the Division of Personnel (DOP).  
5. W. Va. Code ( 9-6-7 (b)(6) provides in part that the director shall:  

Develop programs to improve efficiency and effectiveness of the public service, including, but not limited to, employee training, development, assistance and incentives, which, notwithstanding any provision of this code to the contrary, may include a one-time monetary incentive for recruitment and retention of employees in critically understaffed classifications.  

6. W. Va. Code R. § 143.1-3.60 defines pay differentials as: 

A type of salary adjustment specifically approved by the Board to address circumstances such as class-wide recruitment and/or retention problems, regionally specific geographic pay disparities, apprenticeship program requirements, shift differentials for specified work periods, and temporary upgrade programs. [Emphasis added.]


And, W. Va. Code R. § 5.4.f.4 further addresses pay differentials stating:

The Board, by formal action, may approve the establishment of pay differentials to address circumstances such as class-wide recruitment and retention problems, regionally specific geographic pay disparities, shift differentials for specified work periods, monetary incentive programs, and temporary upgrade programs. In all cases, pay differentials shall address circumstances which apply to reasonably defined groups of employees [i.e., by job class, by participation in a specific program, by regional work location, etc.], not individual employees. [Emphasis added.]

7. The State Personnel Board and the Director of DOP have wide discretion in performing their duties although they cannot exercise their discretion in an arbitrary or capricious manner.  See Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Personnel, Docket No. 99-T&R-118 (Aug 30, 1999), Aff’d Kan. Co. C. Ct. Docket No. 99-AA-151 (Mar. 1, 2001).  

8. An action is arbitrary and capricious if the agency making the decision did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996). 

9. Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous, and an agency’s determination of matters within its expertise is entitled to substantial weight. Syl. pt. 3, Blankenship, supra; Princeton Community Hosp. v. State Health Planning, 174 W. Va. 558, 328 S.E.2d 164 (1985); Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983). 

10. The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)); Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204 (2007).
11. While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge does not simply substitute his or her judgment for that of the agency. See generally, Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276 (1982). 

12.  Grievant has not established by a preponderance of the evidence that his pay should be higher than the welders on his crew whose positions have been placed in the TW 4 classification within the structured tier system of Respondent’s Apprenticeship Program.  
13. Grievant failed to establish by a preponderance of the evidence that the Respondent acted in an arbitrary and capricious manner or in violation of statute, policy, or rule in its implementation of the Transportation Worker Apprenticeship Program.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: September 29, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievant has not worked in his current position since he started with DOH, but has worked for Respondent in other positions since that time.


� In order to be permanently placed in a position classified as a TW 4, Grievant would have to apply to “bid” for a posted vacant position within DOH and be the successful applicant.


� Grievant called DOH employees David VanKirk and David Powell to testify on his behalf.  Both identified issues that one or the other thinks would improve Respondent’s tier system.  Mr. VanKirk is a Bridge Maintenance Supervisor who has been employed by DOH for approximately 23 years.  He stated that he did not understand the tier system; nevertheless, he truly believes that a Crew Supervisor should make a higher salary than a welder.  Mr. Powell has been with the DOH for approximately 15 years.  He is currently in a position classified as a Transportation Crew Supervisor 2.  He did not think it was right that the TW 3 Crew Chiefs got raises and he did not.  He thinks that the raises should have been implemented based on seniority.   





