THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

STEVEN LOUK,

		Grievant,

v.							Docket No. 2015-1231-BraED

BRAXTON COUNTY BOARD OF EDUCATION,

		Respondent.

DECISION
Grievant, Steven Louk, filed an expedited level three grievance against his employer, Respondent, Braxton County Board of Education, May 5, 2015, stating as follows: “Respondent has failed to renew/terminated Grievant’s contract of employment [from] the 2015-2016 school year in bad faith.  Grievant contends that action is in error on the following grounds: (a) Grievant has continuing contract status and was not notified and offered an opportunity for a hearing pursuant to the time lines contained in W. Va. Code 18A-2-6; (b) The nonrenewal/termination of Grievant’s contract of employment was not based upon an evaluation which violates W. Va. Code 18A-2-12a; (c) Respondent’s action was based upon an incident for which Grievant had previously been suspended during the 2013-2014 school year for which he had appealed the suspension and for which a settlement had been reached.  Grievant asserts that it is arbitrary and capricious as well as a violation of his due process rights (W. Va. Code 18A-2-12a) for Grievant to be subjected to another disciplinary action based upon that same incident; (d) Grievant has not been guilty of any conduct worthy of nonrenewal/termination of his contract; and (e) Grievant asserts that the nonrenewal/termination of his contract is part of a continuing pattern of retaliation for his initiation of a grievance in the 2013-2014 school year.”  As relief sought, “Grievant seeks reinstatement of his contract for the 2015-2016 school year, compensation for all lost wages and benefits, both pecuniary and nonpecuniary, with interest and without setoff, and removal of all references to the nonrenewal/termination of Grievant’s contract of employment for the 2015-2016 school year from all files maintained by Respondent or its agents.”  
A level three hearing was conducted by the undersigned administrative law judge on August 11, 2015, at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association. Respondent, Braxton County Board of Education, appeared by counsel, Rebecca M. Tinder, Esquire, BOWLES RICE LLP.  This matter became mature for decision on September 16, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.    
Synopsis
Grievant was employed as a regular bus operator by Respondent.  Grievant had been employed as a regular bus operator for twenty years in another county, but came to work for Respondent near the beginning of the 2013-2014 school year.  Grievant was suspended for the last two months of that school year for conduct occurring on April 28, 2014, in the performance of his duties.  Grievant served his suspension, and he was granted a contract for the following contract year.  However, because the April 28, 2014, conduct had been reported to the West Virginia Department of Education, there was an investigation initiated, and his bus operator certification placed in a pending status.  As a result of not having his certification, Grievant was again suspended.  Many months later, the Department of Education agreed to renew Grievant’s certification upon his completion of additional training.  Grievant completed the training in March 2015. Respondent took action not to renew Grievant’s contract on April 9, 2015, based upon the April 2014 incident.  Grievant’s certification was renewed as of April 20, 2015.  Grievant returned to work on April 21, 2015.  Grievant argues that the non-renewal was improper, and that he was entitled to continuing contract status effective July 1, 2014, pursuant to West Virginia Code § 18A-2-6, as he had completed a year of acceptable employment with Respondent.  Grievant also claims reprisal for filing a previous grievance action.  Respondent argues that Grievant was a probationary employee as of July 1, 2014, because he did not complete a year of acceptable employment as he was suspended the last two months of the prior school year.  Therefore, Respondent had the authority to decide not to renew his contract, and did not have to comply with the notice provisions of West Virginia Code § 18A-2-6.  Grievant proved that he was entitled to continuing contract status, and that the non-renewal was improper.  Grievant failed to prove his reprisal claim by a preponderance of the evidence.  Therefore, this grievance is GRANTED in part, and DENIED in part.   
	
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:


Findings of Fact
1.	Grievant was hired by Respondent for the 2013-2014 school year, first as a substitute bus operator, then on September 24, 2013, as a regularly employed bus operator on a probationary contract.[footnoteRef:1]   [1:  The parties do not dispute the time of Grievant’s employment in Braxton County.  As such, Grievant’s written employment contracts were not presented as evidence at the level three hearing.    ] 

	2.	Grievant worked for the Preston County Board of Education as a regularly employed bus operator from October 24, 1994 through the end of the 2012-2013 school year.  Grievant held a probationary contract with Preston County from October 24, 1994 until August 19, 1997, when he was awarded a continuing contract.  Grievant had been a substitute bus operator for Preston County Board of Education from November 9, 1992, until he became a regular bus operator in 1994.  
	3.	Grievant filed a grievance against Respondent on March 26, 2014.  
	4.	By letter dated May 5, 2014, Superintendent David Dilly suspended Grievant without pay for leaving his school bus with the engine running and unattended while students were on board.  This incident occurred on April 28, 2014.  Superintendent Dilly also stated in this letter that he would be recommending the termination of Grievant’s employment contract to the Board.  
	5.	Grievant requested a hearing before the Board concerning Superintendent Dilly’s recommendation for suspension and termination.  The hearing was held on May 12, 2014.  The Board voted to suspend Grievant to the end of his 2013-2014 school year employment term, but declined to accept Superintendent Dilly’s recommendation to terminate Grievant’s employment contract.  Grievant was informed of the Board’s decision by letter dated May 15, 2014.
6.	Grievant filed a grievance challenging his May 15, 2014, suspension. 
	7.	Despite the fact that Respondent had suspended Grievant for the last two months of the 2013-2014 school year, Respondent employed Grievant as a regular bus operator for the 2014-2015 school year which began on July 1, 2014.  Such employment began immediately following his suspension.  Grievant’s contract status for the 2014-2015 school year is disputed.  Grievant asserts that he had continuing contract status, but Respondent asserts that he was a probationary employee.  There has been no claim that Grievant’s written contracts specified his contract status.   
	8.	Grievant’s bus operator certification expired on or about June 30, 2014.  Grievant took the appropriate steps to have his certification renewed by completing an online test.  However, Grievant’s certification as a school bus operator was not renewed by the State at the beginning of the 2014-2015 school year.  Grievant was informed by someone at Braxton County Schools that his certification had not been renewed because he failed to take a mandatory survey at the end of the online certification test. This survey had not been mandatory when Grievant previously took the test.  Grievant promptly retook the test and completed the survey as directed.
	9.	After retaking the certification test and completing the survey, Grievant did not receive any communications from the West Virginia Department of Education, and his certification was neither renewed nor denied.  While it appears that counsel for the West Virginia Department of Education emailed Superintendent Dilly on or about September 17, 2014, and informed him that Grievant’s application for certification was still pending, Grievant was not informed of this.  The Department of Education did not communicate with Grievant about the status of his application for certification.    
	10.	On or about August 20, 2014, Superintendent Dilly suspended Grievant without pay as he lacked his bus operator certification and could not perform his duties.  On September 17, 2014, Respondent voted to continue Grievant’s unpaid suspension pending the outcome of his application for bus operator certification.[footnoteRef:2]   	 [2:  See, Grievant’s Exhibit 10.] 

11.  	On August 26, 2014, Grievant and Respondent reached an agreement to settle Grievant’s March 2014 and May 2014 grievance actions.  As part of this agreement, Grievant’s May 2014 suspension for his actions on April 28, 2014, was left in place.  
12.	As of December 2014, the Department of Education had still not issued a decision on Grievant’s application for certification.  Grievant’s certification had neither been renewed nor denied.  On December 12, 2014, Grievant filed a Petition for a Writ of Mandamus to compel the West Virginia Department of Education to issue a decision on his reapplication for certification as a school bus operator.  
13.	In early February 2015, the West Virginia Department of Education agreed to grant Grievant recertification upon his completion of an eight-hour retraining session.  Based upon this, Grievant and the West Virginia Department of Education submitted an Agreed Dismissal Order to the Circuit Court of Kanawha County in the Mandamus action, which was entered on February 5, 2015.   
14.	In a letter to Grievant dated February 4, 2015, State Superintendent of Schools, Dr. Michael Martirano, explained that Grievant had not been recertified at the beginning of the 2014-2015 school year when the other bus operators were because his April 28, 2014, conduct, i.e., leaving the bus while it was running and students on board, had been reported to the State Department of Education.[footnoteRef:3]  Dr. Martirano further explained that based upon this report, his staff conducted an “independent investigation involving a review of all documents, a review of three days of school bus video from April 28, 2014, to April 30, 2014, interviews, and consultation with a Department bus inspector.” In addition to Grievant, this letter was mailed to Grievant’s counsel, Superintendent Dilly, and Michael E. Pickens.[footnoteRef:4]  [3:  See, Respondent’s Exhibit 6, February 4, 2015, letter, pages 1-2.]  [4:  See, Respondent’s Exhibit 6, pages 2, 5.] 

15.	In his February 4, 2015, letter, Dr. Martirano asserts that during his office’s independent investigation into the April 28, 2014, incident, it found that Grievant committed the following additional policy violations: failed to notify the bus garage or make any calls when two elementary students re-alighted the school bus when no one answered the door at their home (4/28/2014); reloaded the two elementary students on the school bus and independently determined that he would leave the students at Frametown Elementary School (4/28/2014); consistently drove at least 5 m.p.h. above the speed limit and tended to drive too fast for the narrow roads where two vehicles could not pass without one pulling over (4/28/2014); and, failed to turn off the ignition when loading students at a school, even when not leaving the driver’s compartment (4/29/2014).  Even though Superintendent Dilly had reviewed the April 28, 2014, recording back in 2014 before recommending Grievant’s suspension and termination to the Board, the only violation he alleged was that Grievant left the bus while it was running with students on board unattended.  
16.	Explaining why he was not denying Grievant’s certification, Dr. Martirano stated in his February 4, 2015, letter as follows:  “Your failure to contact the bus garage about the two students and your leaving the bus running and the students unattended on April 28, 2014, constituted a single violation of sound safety practices and regulations while operating a school bus, which threatened the safety of student passengers.  This justifies the denial of a certification pursuant to § 19.1.10 of the Transportation Manual.  I am not presently denying your certification, however, because your ability to drive a school bus was effectively suspended between May 5, 2014 and June 30, 2014.  I will consider this time period to also be a suspension of your certificate.  I deem this to be appropriate discipline with respect to your certificate instead of denying your renewal outright because: (1) Your purpose in leaving the bus was to escort the two students to a place where they could wait for a parent to be located; (2) You did not testify falsely or deny your conduct, although you minimized its seriousness; (3) You were addressing the deficiencies found in the March 21, 2014 evaluation as evidenced by the bus video.”[footnoteRef:5] [5:  See, Respondent’s Exhibit 6, pgs. 4-5.] 

17.	The suspension from May 5, 2014, through June 30, 2014, that Dr. Martirano references in his letter is the suspension Respondent imposed upon Grievant for his April 28, 2014, conduct.  Respondent Board had specifically rejected Superintendent Dilly’s recommendation to terminate Grievant’s employment at that time, opting for only this suspension.  
18.	In conducting its investigation, the West Virginia Department of Education relied on the bus recordings supplied by the Department by Braxton County.  Further, Braxton County had access to these recordings in May 2014 when it previously addressed Grievant’s April 28, 2014, conduct.
19.	Grievant attended and completed the eight-hour training session on March 15, 2015.  Terry McGuire conducted the training session in Braxton County.[footnoteRef:6] [6:  See, Grievant’s Exhibit 2; testimony of Terry McGuire; testimony of Grievant.] 

20.	Superintendent Dilly decided not to include Grievant’s name on the list of probationary employees provided to the Respondent for renewal because of the results of the Department of Education’s independent investigation of the April 28, 2014, incident.  Accordingly, at its meeting on April 9, 2015, Respondent did not renew Grievant’s contract for the 2015-2016 school year.  
21.	As of April 9, 2015, Grievant had not worked one day for Respondent during the 2014-2015 school year.  Grievant had also not been given an evaluation during that school year.  
22.	By letter dated April 10, 2015, Superintendent Dilly notified Grievant that the Respondent Board did not renew his contract for the 2015-2016 school year, and advised Grievant that he may request a hearing on the same.
23.	On April 20, 2015, Grievant requested a hearing on the nonrenewal of his contract.   
24.	On April 20, 2015, Grievant went to the see the transportation director for Braxton County to see if his certification card from the State had been received.  Grievant then learned that his certification had been renewed by the State, and that his certification card was there in the office.  Grievant was permitted to return to work on April 21, 2015, the very next day.  
     	25.	The hearing on the nonrenewal of Grievant’s contract was conducted on April 28, 2015.  At this hearing, Respondent indicated that the nonrenewal was related to Grievant’s conduct on April 28, 2014, even though Respondent had already disciplined Grievant for such in May 2014.[footnoteRef:7]   [7:  There is no recording from the April 28, 2015, hearing conducted by Respondent. Counsel for Respondent informed the undersigned at the level three hearing that the recording of said hearing could not be located.     ] 

	26.	By letter dated April 30, 2015, Superintendent Dilly informed Grievant of the nonrenewal of his contract by stating as follows:
[f]ollowing the hearing on April 28, 2015, the Braxton County Board of Education ratified and approved my recommendation to remove you from the substitute calling list and to terminate your contract with the Board.  The reason for this action stems from your conduct on November 13, 2014, taking into consideration your complete personnel history.  Please be advised that following your hearing on April 28, 2015, the Braxton County Board of Education voted not to renew your probationary contract for the 2015-2016 school year.[footnoteRef:8] [8:  See, Grievant’s Exhibit 5, April 30, 2015, letter.] 


	27.	Superintendent Dilly’s April 30, 2015, letter contained factual errors.  Grievant was not on the substitute calling list, such was not an issue, and there had been no recommendation for terminating his contract that year.  Further, Grievant’s conduct on November 13, 2014, was not an issue.  In fact, Grievant was suspended on that date pending his certification renewal, and had not worked one day that school year.  Grievant was not sent a corrected letter providing the reason why his contract was not being renewed.    
	28.	During the time period that Grievant was suspended for not being certified to operate a bus, he found work at a local company earning $12.50 per hour and worked 60-70 hours per week.  Grievant stopped working there when he returned to work for Respondent on April 21, 2015.  Grievant did not seek employment from the local company following the non-renewal of his 2015-2016 contract.  Instead, Grievant applied for and received unemployment compensation.  
Discussion
At the level three hearing, the parties indicated that they disputed whether this grievance is disciplinary in nature.  Grievant asserted that it was disciplinary, but Respondent asserted that it was non-disciplinary.  The undersigned directed the parties to address their arguments in their post-hearing submissions, and that such would be addressed in the Decision.  Respondent asserts that Grievant’s contract was a non-renewal, and that such actions are simply non-disciplinary.  Grievant did not present his argument as to why he contends this is a disciplinary action, and the undersigned is not going to speculate.  The unsigned understands that Grievant argues that non-renewal was inappropriate, and not the correct mechanism for ending his contract, and will address the same herein.
The action Respondent took against Grievant was that of a non-renewal of his contract, and such is a non-disciplinary action.  Accordingly, Grievant has the burden of proving his grievance by a preponderance of the evidence. See McClain v. Jackson County Bd. of Educ., Docket No. 04-18-182 (Feb. 28, 2005); Loundman-Clay v. Higher Educ. Policy Comm’n, Docket No. 02-HEPC-013 (Aug. 29, 2002); W.VA. CODE ST. R. § 156-1-3 (2008).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
Grievant argues that Respondent violated West Virginia Code § 18A-2-6 when it failed to renew his 2015-2016 contract in April 2015.  West Virginia Code § 18A-2-6 states, in part, as follows:
[a]fter three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status: Provided, That a service personnel employee holding continuing contract status with one county shall be granted continuing contract status with any other county upon completion of one year of acceptable employment if such employment is during the next succeeding school year or immediately following an approved leave of absence extending no more than one year.  The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.  The affected employee has the right of a hearing before the board, if requested, before final action is taken by the board upon the termination of such employment. 

W. Va. Code § 18A-2-6 (2014)(emphasis added).  It is undisputed that Grievant was employed by the Preston County Board of Education, holding continuing contract status, from 1994 until the end of the 2012-2013 school year.  Grievant then relocated to the Braxton County area.  Thereafter, Respondent hired Grievant as a substitute bus operator for the 2013-2014 school year.  On September 24, 2013, Respondent hired Grievant as a regular bus operator with a probationary contract for the 2013-2014 school year.  Grievant was then employed as a regular bus operator for the 2014-2015 school year.  Grievant argues that given these facts, he was entitled to continuing contract status for the 2014-2015 school year pursuant to West Virginia Code § 18A-2-6.  Further, Grievant argues that as he should have held continuing contract status for the 2014-2015 school year, the non-renewal of his contract was improper, as the termination and notice provisions of West Virginia Code § 18A-2-6 were not followed.  
	Respondent argues that as Grievant was suspended for the last two months of the 2013-2014 school year for his conduct on April 28, 2014, he did not complete a year of acceptable employment needed to attain continuing contract status under West Virginia Code § 18A-2-6.  Respondent further asserts that because it deemed Grievant’s first contract year with it, 2013-2014, as one of unacceptable employment, Grievant’s 2014-2015 contract was a first year probationary contract.  Therefore, non-renewal pursuant to the provisions of West Virginia Code § 18A-2-8a was proper, and Grievant was not entitled to the protections of § 18A-2-6.  
	Given the parties’ arguments, the first issue to be addressed must be what constitutes “acceptable employment” as stated in West Virginia Code § 18A-2-6.  If Grievant’s 2013-2014 year of employment was acceptable, then he should have been granted continuing contract status for the 2014-2015 school year, and his non-renewal in April 2015 was improper.  The term “acceptable employment” is not defined in West Virginia Code § 18A-2-6.  Grievant offers the common definitions of the two words as provided by The New Oxford American Dictionary.  Respondent offers no definition, but asserts that as Grievant finished the year in a suspension, his employment could not have been acceptable.  However, Respondent does not dispute that Grievant worked 145 days of the 2013-2014 school year before being suspended the last two months of that school year, and that it specifically rejected Superintendent Dilly’s recommendation to terminate Grievant’s contract in May 2014, opting only for his suspension.  Respondent also does not dispute that it hired Grievant to work as a bus operator again for the 2014-2015 school year, which began immediately following the end of his suspension.  Respondent has offered no explanation as to why it rehired Grievant for the 2014-2015 school year if his prior year of work was deemed unacceptable.  Further, the parties have not asserted that Grievant’s written contract for the 2014-2015 school year resolves this issue.  
	The parties provided no case law interpreting the term “acceptable employment” as stated in West Virginia Code § 18A-2-6.  The undersigned could find no case law directly on point, either.  However, it is well-settled principle of West Virginia law that “[s]chool personnel regulations and laws are to be strictly construed in favor of the employee.” Syl. Pt. 1, Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  Given such, and the fact that Grievant worked 145 days during the 2013-2014 school year before being suspended the last two months of that year, that the Respondent Board specifically rejected Superintendent Dilly’s recommendation for termination in May 2014, and that the Respondent Board employed Grievant as a bus operator for the 2014-2015 school year despite the suspension that had just ended, it appears that Grievant’s employment for the 2013-2014 school year was acceptable.  Clearly, Grievant had some problems toward the end of the 2013-2014 school year, but Respondent did not find them significant enough to terminate his employment, or to decline to employ him for the very next school year.  Further, there has been no suggestion that Respondent informed Grievant that his contract for the 2014-2015 would be probationary because of his prior suspension, or conduct.  The evidence presented suggests only that Respondent gave Grievant an employment contract as a regular bus operator for the 2014-2015 school year without any caveats.  Accordingly, Grievant was entitled to continuing contract status for the 2014-2015 school year pursuant to West Virginia Code § 18A-2-6.  Respondent’s non-renewal of Grievant’s contract in April 2015 did not comply with the contract termination requirements of West Virginia Code § 18A-2-6.  Therefore, the non-renewal of Grievant’s contract in April 2015 is invalid.  Given this, there is no need to address the Respondent’s reasoning for the non-renewal.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 
(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013); Cobb v. Div. of Highways, Docket No. 2013-0866-CONS (Nov. 7, 2013).  
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action.  See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dep’t v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.”  Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dep’t of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).  
In late March 2014, Grievant filed a grievance action against Respondent.  On May 5, 2014, Superintendent Dilly suspended Grievant for his conduct on April 28, 2014, and also recommended his termination to the Respondent Board.  The Board approved Grievant’s suspension until the end of his contract year, but rejected Superintendent Dilly’s recommendation for termination.  Thereafter, Grievant’s April 28, 2014, conduct was reported to the Department of Education, it is unclear how and by whom.  Respondent gave Grievant a contract to work as a regular bus operator for the 2014-2015 school year.  Thereafter, the Department of Education refused to issue Grievant’s bus operator certification; however, it did not deny the same.  Grievant was suspended again by Superintendent Dilly because he could not perform his bus operator duties.  For some unknown reason, the Department of Education took no action upon Grievant’s certification well into the 2014-2015 school year.  Grievant eventually got his bus operator certification on April 20, 2014.  At no time was his certification denied.  By letter dated February 4, 2015, Superintendent Dilly was informed that the Department of Education was going to grant Grievant his certification upon his completion of an eight hour training session.  Grievant completed this training session in March 2015.  On or about April 9, 2015, Superintendent Dilly made the decision to not submit Grievant’s name to the Respondent for renewal of his 2015-2016 contract, again, in large part, because of Grievant’s conduct on April 28, 2014.  
The filing of a grievance is a protected activity.  Grievant does not appear to have had problems with Respondent or Superintendent Dilly until he filed his grievance in March 2014.  Certainly, everything seemed to go downhill after the grievance was filed.  Superintendent Dilly and Respondent were well-aware of Grievant’s March 2014 grievance when subsequent actions were taken.  However, the Department of Education held up Grievant’s bus operator certification, and Grievant could not operate a bus without it.  That took more than seven months to resolve.  Superintendent Dilly’s actions in setting in motion the non-renewal of Grievant’s 2015-2016 contract seem odd considering the Department of Education agreed to recertify Grievant, and considered his May 2014 suspension the appropriate punishment for his April 28 and 29, 2014, conduct.  However, Superintendent Dilly asserts that the Department’s February 4, 2015, letter revealed instances of Grievant performing his duties in an unsafe manner, which had not been considered before, and that such was the basis of the non-renewal.  The Department of Education reviewed video recordings from days other than April 28, 2014, and noted performance problems that Superintendent Dilly had not.  While the undersigned finds Superintendent Dilly’s logic significantly flawed, and that he could have found the same problems had he viewed the videos that were in his possession, it does not appear that Grievant was retaliated against for filing his March 2014 grievance.  It appears more like Superintendent Dilly was unhappy that the Respondent Board did not accept his recommendation for the termination of Grievant’s employment in May 2014, and tried to find a way to end Grievant’s employment with Braxton County Schools without going through the Board.  Therefore, the undersigned cannot find that Grievant has proved his claim of reprisal.  Accordingly, this grievance is GRANTED in part, and DENIED in part.    
	The following Conclusions of Law support the decision reached:


Conclusions of Law
	1.	As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).
2.	West Virginia Code § 18A-2-6 states, provides that,
[a]fter three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status: Provided, That a service personnel employee holding continuing contract status with one county shall be granted continuing contract status with any other county upon completion of one year of acceptable employment if such employment is during the next succeeding school year or immediately following an approved leave of absence extending no more than one year.  The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.  The affected employee has the right of a hearing before the board, if requested, before final action is taken by the board upon the termination of such employment. 

W. Va. Code § 18A-2-6 (2014).
	3.	“School personnel regulations and laws are to be strictly construed in favor of the employee.” Syl. Pt. 1, Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  
	4.	Grievant proved by a preponderance of the evidence that he was entitled to continuing contract status for the 2014-2015 school year pursuant to West Virginia Code § 18A-2-6.  Grievant further proved by a preponderance of the evidence that Respondent’s non-renewal of his 2015-2016 contract failed to comply with the contract termination requirements of West Virginia Code § 18A-2-6.  Therefore, the non-renewal of Grievant’s contract in April 2015 is invalid.
5.	To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 
(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  
	6.	 “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013); Cobb v. Div. of Highways, Docket No. 2013-0866-CONS (Nov. 7, 2013).  
7.	If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action.  See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dep’t v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.”  Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dep’t of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).  
8.	Grievant failed to prove his reprisal claim by a preponderance of the evidence.
9.	Grievant has an ongoing duty to mitigate damages by pursuing and accepting employment if it is available in the local area, and the actual wages received, or the wages the employee could have received at comparable employment where it is locally available, will be deducted from any back pay award; however, the burden on raising the issue of mitigation is on the employer.  See Kanawha County Bd. of Educ. v. Fulmer, 228 W. Va. 207, 719 S.E.2d 375 (2011). See also W. Va. Code § 55-7E-3.  Respondent has raised the issue of mitigation.  
	Accordingly, this Grievance is GRANTED in part, and DENIED in part.
[bookmark: _GoBack]	Respondent is hereby ORDERED to reinstate Grievant as a regular bus operator with continuing contract status effective July 1, 2015.  Grievant cannot be reinstated to said position/status as of July 1, 2014, because he lacked the bus operator certification required for such.  Respondent shall pay Grievant back pay to July 1, 2015, plus interest, to be offset by the sum of $875.00 per week, that being $12.50 per hour at 70 hours per week, and Respondent shall restore all other benefits which Grievant lost, including leave, seniority, and retirement benefits.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).
DATE: October 15, 2015.				

							_____________________________
							Carrie H. LeFevre
							Administrative Law Judge
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