WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ERIC R. FOSTER,
Grievant,

v.






Docket No. 2014-1320-MAPS
DIVISION OF CORRECTIONS/MOUNT

OLIVE CORRECTIONAL COMPLEX.

Respondent.



D E C I S I O N
Eric Foster, Grievant, filed this grievance against his former employer the West Virginia Division of Corrections/Mount Olive Correctional Center, Respondent, protesting his dismissal from his position of Correctional Officer II.  The original grievance was filed on April 1, 2014, at level one of the grievance process.  On April 11, 2014, Grievant, by representative, requested the matter be transferred directly to level three.  Pursuant to an April 22, 2014, Order and as authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance proceeded to level three of the grievance process.

A level three hearing was held before the undersigned Administrative Law Judge on August 6, 2014, at the Grievance Board(s Beckley facilities.  Grievant appeared in person and with representative Lee Harper.  Respondent was represented by Cynthia Gardner, Assistant Attorney General.  The parties were provided the opportunity to submit Proposed Findings of Fact and Conclusions of Law.  This case became mature for decision on September 5, 2014, the deadline for the submission of the parties' proposed findings of fact and conclusions of law.  Both parties submitted a written fact/law document.


Synopsis
Grievant protests his dismissal from employment with Respondent. Grievant maintains that his discharge was unjust and wrong.  Termination of employment is a severe disciplinary action.  During the course of Grievant’s employment, it is documented that he has a history of behavioral and security related issues.  Respondent argued that given the nature of the employer's business, and the fact that it is a high-security correctional facility, Grievant's failure to properly perform his duties and his conduct in falsifying daily log(s) is a serious security breach.  Evidence shows that Grievant failed to follow proper procedure, policy and training when performing his security related duties.  Respondent maintains that the discharge of Grievant was appropriate.  In the circumstances of this matter the disciplinary action taken cannot be considered as discriminatory, arbitrary or capricious.  Grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant began employment at Mount Olive Correctional Complex on May 1, 2012, as a Correctional Officer I and was reallocated to Correctional Officer II upon completion of his probationary period on May 1, 2013.
2. Mount Olive Correctional Complex is a maximum security, adult male prison.
3. Correctional Officers employed with the Division of Corrections attended the West Virginia Division of Corrections’ Academy for training.  Officers are trained on the proper procedure in basic training, which all officers including Grievant, attended.
4. During basic training, cadets learn the proper search, count, security checks, and escort procedures, among other general job duties.

5. Pursuant to a physical performed on August 17, 2012, Grievant was found to be qualified to perform the physical duties of the job.
6. Grievant was aware of the general knowledge, skills and abilities required of the job as set forth in the correctional officer job description.  Grievant did not provide documentation from any medical professional stating that he had medical reasons that interfered with Grievant performing the duties and responsibilities of his position.

7. Not all assignments or job duties at Mount Olive Correctional Complex have the same degree of physical assertiveness.  Some assignments are more physically demanding assignments than others. 
8. Grievant became involved in a verbal altercation using profanity toward two staff members while attending the West Virginia correctional officers training.  The altercation pertained to returning the State van to Mount Olive Correctional Center after graduation.  Accordingly, on November 17, 2012, Grievant received a written progress evaluation stating that he was currently rated as not meeting expectations. 
9. On January 10, 2013, Grievant received a progress evaluation pertaining to the Grievant failing to stop at the main gate for proper identification before exiting the complex.  This is a security breach, triggering a code yellow.
10. Grievant’s failure to act in accordance with recognized departure procedure had a pronounced effect on the facility, triggering a mandatory count and lock down of the correctional center.  
11. On June 6, 2013, Grievant received a one-month employee performance appraisal (EPA-1).  This performance appraisal set forth Grievant's responsibilities, standards and expectations. Grievant signed the performance appraisal acknowledging that a discussion of the duties, responsibilities, performance standards and expectations took place on the date he signed it. 
12. On November 21, 2013, Grievant received a letter from the Warden suspending Grievant for 40 hours for unsatisfactory job performance.  The suspension was based on Grievant’s treatment of inmates at Slayton Work Camp.  Specifically, Grievant became overly familiar and breached security when he let an inmate cut his hair.

13. The November 21, 2013, letter clearly informed Grievant that any further neglect of duty or any other infractions will be viewed as unwillingness rather than inability to comply with reasonable expectations and shall result in further disciplinary action, up to and including dismissal.
14. Grievant was assigned to the Quilliams unit sometime in December of 2014, and read and signed off on all policy, procedure and post orders applicable to that unit.
15. Quilliams I is a maximum security, segregation unit, which houses the dangerous felons in segregation; inmates who cannot live with the general prison population.
16. It was brought to the attention of supervising officers that there were issues with officers following the proper policy and procedure in the Quilliams I unit.  In response, additional (refresher) training was ordered for the officers assigned to Quilliams, including Grievant, which was conducted by Corporal Randy Gilkenson during the first week of January, 2014.
17. Lieutenant Brian Fernandez drafted a memo to the chief correctional officer setting forth issues with Grievant's job performance while assigned to the Quillims I segregation unit.  The issues with Grievant's job performance consisted of Grievant not properly performing his duties during a strip search and not maintaining proper contact or properly performing high-risk escort procedures.
18. Grievant was reassigned to a different unit.
19. On January 8, 2014, Correctional Officer Curry reported Grievant sleeping. 
20. Subsequent to Officer Curry’s accusation, Grievant becoming involved in a verbal altercation with Officer Curry.  The facts of this altercation are subject to interpretation.  
21. The confrontation between the two officers was witnessed by others at the Mount Olive Correctional Complex.
22. Respondent determined Grievant was in violation of Policy Directive 129.00, Section 5, Subsection J instance of disrespectful conduct or use of insulting abusive or obscene language to or about others, disruptive behavior, threatening and/or coercing other persons and in violation of West Virginia Division of Personnel policy. 
23. Pursuant to video, on January 10, 2014, while assigned to Paugh Hall, Grievant failed to conduct a formal count at 0200 hours.
24. On February 24, 2014, an inmate was found deceased in his cell.  Grievant was the security officer on duty at the time of the inmate's death.  The Investigator found that Grievant falsified his daily log. 

25.  Grievant admitted during the interview with the Investigator that he had not done as many security checks as he had written down. The Investigator found that the video footage also clearly shows Grievant did not do the security checks as required every 30 minutes.

Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Respondent maintains that Grievant was discharged for his inability to follow policy and procedure when performing security-related job duties when performing searches, counts, escorts and security checks and for engaging in disruptive behavior by threatening coworkers using abrasive language.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). 

Grievant infers he was not treated equitably.  Grievant contends that Respondent is less than forthright with their selective prosecution.  Grievant maintains that he was firm, fair and consistent in his treatment of inmates.  Grievant explained his attitude at the Mount Olive Correctional Complex was designed to fortify success in a dangerous environment and provided that he was not part of the “in-click” of officers.  Grievant also notes that the officers connected with the past alleged misconduct events are no longer with the agency.
Respondent highlights that Grievant failed to perform the proper escort procedure, shortly after receiving training on the procedure(s).  With regard to the event noted, Grievant was not the guard performing the search but providing escort, cover officer, to the principle officer.  Much to do is made regarding Grievant’s relaxed stance.  Grievant admits to leaning against the rails with a foot kicked back on the railing.  This stance as a cover officer is not proper form (i.e., 45o degree angle facing the initial contact officer and inmate in a ready stance).  Grievant offers the situation in review was abnormal and not part of his regular assigned duties.  To the degree that Respondent went to establish Grievant’s stance was unacceptable and was a risk to the safety and security of the facility tended to lend credibility to Grievant’s contention that Respondent is making mountains out of mole hills events. 
More convincingly, Respondent provided that Grievant failed to perform daily counts and security checks.  Deputy Warden Terry testified to the seriousness of failing to properly strip search inmates in the Quilliams I unit.  In the past such failure has aided in inmates’ access to dangerous contraband, resulting in dangerous security issues ,including stabbings.  This information was persuasive. 

It was alleged that Grievant falsified his daily log as it pertained to the times he performed security checks and performed formal counts.  Security checks are not only important for the safety and security of the facility and its officer, but also its inmates.  Failure to perform a count leaves open the opportunity for an escape to be unaccounted for, putting the public safety in jeopardy.  It came to the attention of management that Grievant was not timely performing security checks during the investigation that transpired after an inmate was found dead on February 24, 2014.  The Investigator in review of video recordings notes Grievant sitting at a stationary position in contrast to his log entries of security checks.  See R Ex 14 attached CD, and level three testimony.
Respondent avers that given the nature of the employer's business and the fact that it is a high-security correctional facility, Grievant's failure to properly perform his duties and his conduct in falsifying his daily log is a serious security breach.   SEQ CHAPTER \h \r 1State employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. Dep’t of Finance & Admin., 164 W.Va. 384, 264 S.E.2d 151 (1980).  
Grievant was employed with the Division of Corrections for less than two years.  During the course of his employment, it is well documented that he had a history of behavioral and security-related issues.  His history of misconduct is evident in his Employee Performance Appraisals, incident reports and in the form of a suspension pursuant to Policy Directive 129.00, Progressive Discipline.  There are some disputed interpretations of facts, but Grievant has admitted much of the conduct at issue in this grievance.  Evidence has been presented that Grievant’s misconduct is serious in nature and given Grievant’s relatively short span of employment with Respondent and multiple opportunities, it is difficult to find that Respondent is unreasonable. 
Evidence of record demonstrates that Grievant failed to follow proper procedure and training when performing his security-related duties.   SEQ CHAPTER \h \r 1Respondent has met its burden of proof related to the most serious charge levied against Grievant, in these types of situations; Respondent has substantial discretion to determine what it perceives to be the appropriate disciplinary action.

 SEQ CHAPTER \h \r 1Grievant is of the opinion that the penalty imposed was too severe.  SEQ CHAPTER \h \r 1“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  Mitigation is not found to be appropriate in the circumstance of this case.  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute his judgment for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).  Meadows, supra.
Grievant did not demonstrate sufficient evidence to mandate mitigation is warranted. 
The following conclusions of law are appropriate in this matter:
Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2.  SEQ CHAPTER \h \r 1State employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. Dep’t of Finance & Admin., 164 W.Va. 384, 264 S.E.2d 151 (1980).
3. Respondent established by a preponderance of the evidence that Grievant is culpable for actions which are of a substantial nature, and not trivial or inconsequential, or a mere technical violation.

4.  SEQ CHAPTER \h \r 1An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and a grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action taken. Conner v. Barbour County Board of Education, Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Commission, Docket No. 89-SFC-145 (Aug. 8, 1989).

5. In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 

6. Mitigation of a penalty is considered on a case-by-case basis.  Mitigation is not found to be appropriate in the circumstance of this case. 

7. Grievant failed to prove that the penalty levied was clearly excessive or reflects an abuse of discretion.  In light of Grievant’s previous disciplinary and work history, the disciplinary action taken is not disproportionate or excessive, nor is the penalty arbitrary and capricious.

8. Respondent demonstrated good cause for dismissal of Grievant from employment.

Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: March 20, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

�Grievant suggests the amount of training provided was not as thorough as Respondent professes.


� Issue of note was whether Grievant was treating the white inmate population differently than he treated the black inmate population.
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