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GRIEVANCE BOARD

CHRISTINE BUCKLEY,


Grievant,

v. 






       DOCKET NO. 2015-0963-KanED
KANAWHA COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

On March 6, 2015, Christine Buckley (“Grievant”) filed this grievance directly at Level Three of the grievance procedure, as authorized by W. Va. Code § 6C-2-4(a)(4), challenging the termination of her employment as a Cook III at Riverside High School (“RHS”) by the Kanawha County Board of Education (“Respondent” or “KCBE”).  A Level Three hearing was held on April 27, 2015, at the Grievance Board’s offices in Charleston, West Virginia.  Grievant was represented by David Pence, Esquire, with Zerbe & Pence, PLLC, while Respondent was represented by its General Counsel, James W. Withrow, Esquire.  At the Level Three hearing, Respondent presented testimony from Valery Harper, Principal of RHS, and Andrew W. Johnson, former Assistant Principal at RHS.  Grievant testified in her own behalf.  This matter became mature for decision on May 11, 2015, upon receipt of the last of the parties’ post-hearing arguments.   
Synopsis

 Grievant was employed by the Kanawha County Board of Education as a Cook III at Riverside High School.  Following an investigation by the West Virginia State Police and the school principal, Grievant was suspended pending resolution of criminal charges for taking food from the school kitchen.  Subsequently, after the criminal charges were dismissed, Grievant’s employment was terminated for stealing food from the school where she worked.  KCBE established by a preponderance of the credible evidence of record that Grievant participated in petty theft of food from the kitchen at RHS.  Under established West Virginia law and the precedents of this Grievance Board, such theft constitutes immorality prohibited under W. Va. Code § 18A-2-8(a).  Grievant’s testimony seeking to shift the blame to other KCBE employees and minimize her involvement was not credible.


Considerable deference is afforded an employer’s assessment of the seriousness of an employee’s conduct.  Grievant failed to demonstrate that the disciplinary measure levied was so clearly disproportionate to the employee’s offense that it amounts to an abuse of discretion.  Therefore, this grievance must be denied.  

The following Findings of Fact are made based upon the evidence and exhibits presented at Grievant’s pre-termination disciplinary hearing and the Level Three hearing.

Findings of Fact

1.
Grievant was employed as a Cook III by Respondent Kanawha County Board of Education (“KCBE”).

2.
W. Va. Code § 18A-4-8(i)(28) defines a “Cook III” as “a person employed to prepare and serve meals, make reports, prepare requisitions for supplies, order equipment and repairs for a food service program of a school system.”


3.
Grievant began working for KCBE in April 2000, and her work performance was consistently rated as satisfactory.


4.
Grievant was assigned to Riverside High School (“RHS”) as a Cook III during the 2013-2014 school year.  Grievant was assigned to RHS for approximately seven years, and was promoted to Cook III while working there.  Grievant was recognized as the Employee of the Month for RHS in May 2014.  

5.
Valery Harper is employed by KCBE as Principal of RHS.  She was promoted to the Principal’s position at the beginning of the 2010-2011 school year.
 
6.
During the 2013-2014 school year, Assistant Principal Andrew Johnson’s responsibilities at RHS included overseeing the kitchen staff.


7.
On August 18, 2014, Sergeant Larry O’Bryan with the West Virginia State Police came to RHS where he advised Principal Harper he was conducting a criminal investigation, and wished to speak with certain RHS employees.

8.
Principal Harper made arrangements for Sergeant O’Bryan to interview RHS employees individually in the privacy of Assistant Principal Glancy’s office.  After Sergeant O’Bryan completed each interview, Sergeant O’Bryan and the employee would ordinarily meet with Principal Harper in her office where the employee or Sergeant O’Bryan would summarize the discussion they had just completed, and Principal Harper then had an opportunity to ask additional questions and clarify the witness’ statements.  


9.
Sergeant O’Bryan interviewed Grievant on August 19, 2014, the second day on which he interviewed school personnel.  This interview was recorded and subsequently transcribed.  See KCS Ex. 6 from Grievant’s disciplinary hearing on November 18, 2014.

10.
Immediately following Sergeant O’Bryan’s interview with Grievant on August 19, 2014, Principal Harper and Sergeant O’Bryan questioned Grievant further in Principal Harper’s office.  This interview was not recorded.  Principal Harper took some handwritten notes during this interview.

11.
Grievant acknowledged to Sergeant O’Bryan that she was aware that other RHS employees allowed Jessica Beard, a half-time cook experiencing financial difficulties, to take home a ham or turkey.  See KCS Ex 6 at p. 5 from Grievant’s disciplinary hearing on November 18, 2014.  Grievant denied taking a ham or turkey around the same time, stating she only took such leftovers when it was “my turn to get a turkey or a ham.”  See KCS Ex. 6 at p. 7 from Grievant’s disciplinary hearing on November 18, 2014.


12.
Grievant also admitted to Sergeant O’Bryan that she took home two yogurts left over from breakfast to her grandson on a single occasion.  See KCS Ex. 6 at pp. 6-7 from Grievant’s disciplinary hearing on November 18, 2014.  In addition, Grievant admitted to Sergeant O’Bryan that she took packaged ham “to make work sandwiches at home.”  See KCS Ex. 6 at p. 8 from Grievant’s disciplinary hearing on November 18, 2014.  Grievant knew there would be no meal served the next day and testified at Level Three that she could not afford to purchase her lunch outside the school.

13.
Sergeant O’Bryan’s criminal investigation was focused on other KCBE employees at RHS who were allegedly taking home whole hams and turkeys for their personal use or resale, as well as other school supplies or cleaning supplies.

14.
Grievant testified at Level Three that she gave her four-year-old grandson two servings of yogurt in the school kitchen at RHS on the next-to-last day of school for the 2013-2014 school year.

15.
Grievant told Principal Harper that she had taken home bananas that were getting old to make banana bread on an unspecified number of occasions.  See R Ex. 1 at L III.  Grievant did not tell Principal Harper that Assistant Principal Johnson suggested or encouraged her to take home “rotten” bananas to make banana bread for the teachers’ lunch on the last day of school for RHS employees.

16.
Administrative notice is taken of Title 128, Series 85, the West Virginia Board of Education’s Policy 4320 governing Child Nutrition Programs, which provides, in pertinent part:

§126-85-111.  Meal Service to Adults.  

111.1.  Adults shall be served the same menu served to students in portions not to exceed that of secondary students.  No special foods shall be prepared for adults.  Sale of a la carte items to adults is not permitted, except those items available to students for breakfast a la cart (sic.) sales.  Adult meals are not reimbursable.  

111.2.  Meals served to adults who are directly involved in the operation and administration of child nutrition programs may, at the discretion of the SFA, be furnished at no charge.  These meals should be shown as program adult meals (Column 6 or 12 on form WVDE-ADM-29).  School employees who supervise during the lunch or breakfast periods, sell tickets or perform other duties directly related to the food program should do so on a contract basis as described in W.Va. Code §§18A-4-14 and 16.  


111.3.  Meals served to adults not directly involved in the child nutrition program such as administrators, teachers, aides, student teachers and other persons working or visiting in the school may not be served free of charge unless the cost of the meal is covered from another source.  These meals must be reported as non-program adult meals (Column 5 or 11 on form WVDE-ADM-29). 
* * *
§126-85-118.  Use of Foods, Supplies and Equipment. 

118.1.  Left-over foods, USDA donated foods or purchased foods shall not be sold, traded or given away, except as used in child nutrition programs.  No food, including left-overs, shall be removed from the school food service area by food service personnel either for their own use or for the use of others, except for school sponsored activities and approved food recovery projects.  

118.2.  All equipment and supplies shall be properly inventoried and shall not be removed from the school food service area without appropriate authorization.  Records must be maintained verifying the date a piece of equipment was loaned from the food service department, the date returned, the principal's signature and the name of the borrower.  
   126 C.S.R. 85 (2002).

17.
On August 20, 2014, KCBE Superintendent Ronald E. Duerring suspended Grievant’s employment, pending disposition of anticipated criminal charges.  See KCS Ex. 1 from Grievant’s disciplinary hearing on November 18, 2014.


18.
At a meeting on September 18, 2014, KCBE approved Grievant’s suspension by Superintendent Duerring.  See KCS Ex. 2 from Grievant’s disciplinary hearing on November 18, 2014.


19.
On or about September 24, 2014, all criminal charges pending against Grievant were dismissed in Kanawha County Magistrate’s Court, due to the officer’s failure to appear and prosecute.  See Employee Ex. 1 from Grievant’s disciplinary hearing on November 18, 2014.


20.
On November 6, 2014, Grievant was notified that a hearing would be held on November 18, 2014, to consider disciplinary action against Grievant, up to and including termination, for taking food items from RHS for personal use, and for not reporting others taking food, and giving food to a co-worker.  See KCS Ex. 3 from Grievant’s disciplinary hearing on November 18, 2014.

21.
On November 18, 2014, Hearing Examiner Anne B. Charnock conducted a disciplinary hearing to consider KCBE Superintendent Duerring’s charges against Grievant.


22.
On January 12, 2015, Hearing Examiner Charnock issued her recommended decision concluding that KCBE could properly discharge Grievant for theft of food from RHS.

23.
On January 16, 2015, Superintendent Duerring notified Grievant that he approved Hearing Examiner Charnock’s recommended decision, and he was recommending that KCBE terminate Grievant’s employment for immorality.  


24.
On March 2, 2015, KCBE adopted the findings and conclusion of the Hearing Examiner, approved Grievant’s previous suspension, and further approved the Superintendent’s recommendation that Grievant’s employment be terminated, effective immediately.  
Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily and capriciously.  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E.2d 159 (1984); Syl. pt. 1, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Lake v. Barbour County Bd. of Educ., Docket No. 99-01-294 (Jan. 31, 2000); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  W. Va. Code § 18A-2-8(a) provides:

Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. 

In this particular matter, KCBE has charged Grievant with theft of food which falls within the purview of immorality in the Code.  The term “immorality,” as used in W. Va. Code § 18A-2-8 connotes conduct “not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.”  Golden v. Bd. of Educ., 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981) citing Webster’s New Twentieth Century Dictionary Unabridged 910 (2d ed. 1979).

While immorality is frequently used to define sexual misconduct, immorality may also encompass other forms of conduct not in conformity with accepted principles of right and wrong behavior, such as theft.  Painter v. Kanawha County Bd. of Educ., Docket No. 2008-0724-KanED (June 18, 2008).  See Arnold v. Monongalia County Bd. of Educ., Docket No. 02-30-195 (Jan. 13, 2003); Cooper v. Kanawha County Bd. of Educ., Docket No. 02-20-097 (July 31, 2002). 
Certain facts relating to the charges against Grievant were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  
Grievant testified in her own behalf, making various allegations in regard to her treatment by the West Virginia State Trooper conducting the criminal investigation, at the same time confirming that she took certain food from the school, and converted it to her own use, thereby corroborating the charges against her.  Although she asserted that she was mistreated and threatened by the State Police Sergeant who initially questioned her individually in Assistant Principal Glancy’s office, and, subsequently in Principal Harper’s office, Grievant never identified any particular admission or statement in the transcript of her questioning by Sergeant O’Bryan that was coerced or inaccurate.  Thus, even if the entirety of Grievant’s testimony was truthful, her version of events did little to undermine the Respondent’s charges against her.
In any event, some of Grievant’s testimony, such as the assertion that a video camera in Assistant Principal Glancy’s office was conveniently “turned off” during her interrogation, was not supported by any corroborating evidence.  Principal Harper and Assistant Principal Johnson credibly testified that no video cameras were installed in Ms. Glancy’s office or in any of the administration offices at RHS.  Grievant alleged that Sergeant O’Bryan kicked the chair she was sitting in during her private interview in Assistant Principal Glancy’s office.  Grievant added that, when she was in Principal Harper’s office, Sergeant O’Bryan picked up the chair she was sitting in, lifting her off the floor, then roughly slinging her in the chair toward the window in Principal Harper’s office.  Grievant stated that she had to hold her arms in front of her to keep from going through the window.  Grievant also recalled that the arm of the chair was damaged as a result of this violent activity.  Principal Harper, who Grievant asserted was present throughout this incident, testified in rebuttal that the activity Grievant described never happened, that Grievant sat in a chair with her back to the window throughout the interview, and that her office chairs never suffered any damage such as Grievant described.  Principal Harper appeared genuinely shocked and surprised by Grievant’s recitation of these events.  

Grievant’s testimony included a claim that Sergeant O’Bryan placed two pairs of handcuffs around her neck, describing them as a “necklace.”  Although such conduct could reasonably be perceived as a bizarre form of intimidation, Principal Harper denied observing this activity, which Grievant alleged to have taken place in her presence.  Grievant also stated that Assistant Principal Johnson encouraged her to take overripe bananas home with her to make banana bread for the faculty, an allegation that was not previously communicated to Sergeant O’Bryan or Principal Harper.  Assistant Principal Johnson testified in rebuttal, and credibly denied making any such request.  There was nothing in Assistant Principal Johnson’s demeanor to suggest that he was being untruthful, nor was there any apparent motive for him to testify to Grievant’s detriment.  Assistant Principal Johnson was Grievant’s immediate supervisor, and readily agreed that she had performed her duties as a Cook III in a satisfactory manner, prior to the actions revealed by this investigation.
Despite evidence that Grievant was aware that some of her co-workers were taking home whole hams and turkeys for personal use, when Grievant was asked if she had reported missing food items, she claimed that she had reported missing boxes of pizza that were disappearing over the weekend to Assistant Principal Johnson, and that nothing was done.
  Grievant’s assertion that she previously reported missing pizzas was denied by Assistant Principal Johnson.  Likewise, Principal Harper had no knowledge that any pizzas were missing, or that Grievant ever made such a report at any time.  There was no rational motive for Principal Harper or Assistant Principal Johnson to be untruthful in order to harm Grievant, who had previously been considered a valued employee.       
Not only was Grievant’s testimony seeking to shift blame to her supervisors and the State Police not credible, Grievant never expressed any remorse for taking food from the school, beyond the fact that this conduct caused her to lose her job, a job that she enjoyed and, by all accounts, performed well.  Instead, Grievant gave every indication that her conduct was either acceptable or so minimal that she should not be disciplined for her actions.  Grievant was unwilling to acknowledge that taking food in the circumstances described was a violation of the State Board of Education’s rules on use of left-over or surplus food.  To the contrary, Grievant gave every indication that it was acceptable to take lunch meat home and use it to make a sandwich for her lunch at work the following day, without regard to what was being served for lunch the next day.  Grievant even had the audacity to suggest that the teachers who consumed banana bread on the last day of school (without any evidence that the teachers were aware of the origin of these baked goods) were the ones who broke the rule.   
The State Board’s written policy clearly indicates that employees in Grievant’s position may consume the same meal that is prepared for the students while on the premises, but does not afford Grievant the option of taking leftovers home to consume later, or bring back in her lunch on the following work day.  See 126 C.S.R. 85 §§ 111.2 & 118.1 (2002).  Accepting Grievant’s rationale would thoroughly vitiate the prohibitions in the rule and make it virtually unenforceable and meaningless.  These rules have obviously been developed in explicit detail so that there should be no confusion as to what consumption is permissible and what taking of food products and ingredients is theft of public property.

Grievant noted during her testimony that KCBE provides a separate refrigerator designated for employees’ personal food, where they are required to store all personal food.  This fact suggests that KCBE is serious about employees keeping their personal food brought in from home separate from food belonging to the school.  Grievant also testified that the food storage areas in the kitchen were kept locked and only certain kitchen employees and higher level administrators had keys to access these areas, suggesting that KCBE was taking obvious precautions to safeguard this property from shrinkage and pilferage.  As a Cook III, Grievant was one of the employees trusted with a key to these stored goods.  Clearly, Grievant held a position in which the employer placed its trust and confidence for safeguarding its property purchased with public funds.

Grievant’s testimony portrayed the act of giving yogurt to her grandson as a kind, innocent act that involved nothing more than sharing surplus food that would otherwise go to waste because it was the end of the school year.  The only other suggested rationale for Grievant’s actions was the assertion that other employees took bigger and more valuable items from the kitchen.  However, there was no evidence that any of these other persons remain employed by KCBE.  
Ultimately, Grievant’s testimony did not directly contradict her previous statements and admissions to Sergeant O’Bryan and Principal Harper, the primary evidence on which KCBE relied when it terminated her employment for theft.  Her testimony on cross-examination was replete with answers that did not respond to the question presented, deflected the blame to others, or took off in some other direction, all of which are consistent with a witness who is being deliberately evasive and untruthful.  Grievant’s attempt to assign blame to her supervisors and the State Police investigator, and to minimize the seriousness of her own actions, was ineffective, if not counterproductive.  As a Cook III, Grievant is responsible for a significant amount of public resources during the course of a school year.  Based upon Grievant’s testimony at Level Three, the trust which the school board must necessarily place in her, to exclusively apply school resources in her care and custody to a proper purpose, has been irrevocably broken.  Grievant’s petty theft constitutes immoral conduct as provided in W. Va. Code § 18A-2-8(a) as one of the grounds for terminating a school employee.
 
Grievant contends that the penalty of termination was unduly severe and excessive, given the de minimis value of the yogurt, lunch meat and bananas which Grievant acknowledged taking or removing.  The Grievance Board has held that mitigation of a punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospect for rehabilitation.  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  Mitigation of a penalty must be considered on a case-by-case basis.  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995).  A lesser disciplinary action may be imposed when mitigating circumstances exist.  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee’s long service with a history of otherwise satisfactory performance.  Cooper, supra; Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996).  Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge will not substitute his judgment for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).
The undersigned Administrative Law Judge is fully cognizant of the legal precedents established in such decisions as Blake v. Civil Service Commission, 172 W. Va. 711, 310 S.E.2d 472 (1983), wherein petty theft of clothing donated for patients at a state hospital did not justify termination of a tenured civil service employee, and Waugh v. Board of Education, 177 W. Va. 16, 350 S.E.2d 17 (1985)(per curiam), involving a radio, tool box and $25.00 in a cash box stolen by an off-duty employee who was intoxicated at the time, returned the property, and expressed deep remorse for his conduct, thereby mitigating a termination of employment to a two-year suspension.  The circumstances presented by the instant matter are more closely aligned with the facts in Tyree v. Mercer County Board of Education, Docket No. 2014-1683-MerED (Jan. 7, 2015), which involved taking food that would have otherwise been thrown in the trash.  As discussed in Tyree, there are specific regulations which require that food be disposed of in certain ways.  Funding for these programs could be at risk if employees were allowed to take this food for their own purposes.            
Grievant sought to take credit for voluntarily admitting to the conduct for which she was terminated, despite her testimony that Sergeant O’Bryan was threatening, abusive and coercive, that Principal Harper’s notes were incomplete and not consistent with Grievant’s statements to Sergeant O’Bryan, and the absence of any meaningful cooperation by Grievant that contributed to the successful criminal prosecution or termination of employment of those co-workers who allegedly engaged in more onerous theft of KCBE property.  Grievant was aware of this activity by other KCBE employees and did nothing meaningful to report it, beyond asserting that she complained to the Cafeteria Manager who was herself actively engaged in the misconduct.  Assistant Principal Johnson agreed that Grievant complained about insects in certain equipment and people using the facilities over a weekend without properly cleaning up afterward.  Grievant was well aware that Assistant Principal Johnson was the proper person in her chain of supervision to go to if her manager was part of the problem, just as she should have recognized that if Assistant Principal Johnson was not responsive to her complaints, she could elevate the matter to Principal Harper.  Instead, she chose to explain away her failure to pursue the diversion or disappearance of food by asserting that she was “prohibited” from approaching Principal Harper because Principal Harper had asked the kitchen employees to take their problems to Assistant Principal Johnson “first.”  

Based upon Grievant’s lack of remorse for her admitted misconduct, implausible efforts to interpret the clear rules on consumption and disposal of food to excuse her actions, as well as her incredible allegations of coercion and intimidation by State Police Sergeant O’Bryan, encouragement (if not entrapment) by Assistant Principal Johnson asking her to make banana bread for a teachers’ luncheon on the last day of school, and the teachers’ consumption of her home-made banana bread using the school’s rotten bananas as misconduct that was equally violative of the rules on proper use of food purchased for student lunches, termination of Grievant’s employment was not shown to be an excessive or arbitrary penalty.  Grievant’s status as a Cook III placed her in a position of trust regarding school resources dedicated to the school lunch program.  Given Grievant’s refusal to accept responsibility for her conduct, her unwillingness to acknowledge the apparent application of the rules on food consumption and disposal to her actions, and her general lack of credibility as a witness, restoration of Grievant to her former position as a Cook III would be inappropriate.     

The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
In a grievance involving a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  

2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously.  See Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002); Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).


3.
  W. Va. Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”

 4.
Immorality may encompass various forms of conduct not in conformity with accepted principles of right and wrong behavior, including theft.  Painter v. Kanawha County Bd. of Educ., Docket No. 2008-0724-KanED (June 18, 2008).  See Arnold v. Monongalia County Bd. of Educ., Docket No. 02-30-195 (Jan. 13, 2003); Cooper v. Kanawha County Bd. of Educ., Docket No. 02-20-097 (July 31, 2002).


5.
KCBE established by a preponderance of the evidence that Grievant was guilty of immorality by engaging in theft of certain food items from the kitchen at Riverside High School.


6.
Theft of state property is one of the most serious offenses an employee can commit; the value of the property is of little consequence.  Overbee v. W. Va. Dep’t of Health & Human Serv., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Davis v. W. Va. Dep’t of Motor Vehicles, Docket No. 89-DMV-569 (Jan. 22, 1990).

7.
An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense  and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).


8.
Mitigation of the punishment imposed by the employer is extraordinary relief and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.  Overbee, supra; Parham v. Raleigh County Bd. of Educ., Docket No. 91-41-131 (Nov. 7, 1991).  See Conner, supra; Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).    


9.
Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge will not substitute his judgment for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).


10.
Given the charges proven against Grievant, the penalty of termination is not disproportionate or excessive, nor is the penalty arbitrary and capricious.  See Cooper, supra; Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 23, 1994).   


Accordingly, this grievance is hereby DENIED.    

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: May 18, 2015                   


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
� Grievant stated that she was primarily concerned about missing food because “it could be poisoned at any time.”  Grievant never elaborated on this curious observation.





� KCBE also argued in its post-hearing brief that Grievant was guilty of insubordination and willful neglect of duty.  It is not clear whether Grievant was on notice that these additional grounds were being relied upon by her employer to support her termination.  Because a preponderance of the evidence supports the charge of immorality, and addressing these additional grounds would unnecessarily create due process issues, these additional reasons for termination will not be considered in this decision. 
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