
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BILL KING, et al.,



Grievants,

v. 






DOCKET NO. 2014-0456-CONS

LEWIS COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

Separate grievances were filed by Bill King, Sarah Suan, Carmen Shafer, Jenny Phillips, and Anna Posey on October 1 and 2, 2013, contesting written reprimands each had received for violations of a new Dress Code put in place by the Lewis County Board of Education, and challenging the Dress Code.  The relief sought by Grievants is to have the written reprimands removed from their records, and to have the Dress Code overturned.


The parties agreed to waive levels one and two of the grievance procedure, and these grievances were consolidated.  The parties appeared on February 18, 2014, for a level three hearing, and requested that a mediation session be conducted at that time in lieu of the hearing, and that request was accommodated.  This matter later proceeded again at level three, where two days of hearing were held before the undersigned Administrative Law Judge, on September 24, 2014, and May 18, 2015, in the Grievance Board’s Westover office.  Grievant King was represented by Andrew Katz, Esquire, The Katz Working Families’ Law Firm, LC; the remaining Grievants were represented by Jeffrey G. Blaydes, Carbone & Blaydes, P.L.L.C.; and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision  on July 15, 2015, on receipt of the Reply Brief filed by Mr. Blaydes.  The remaining parties declined the opportunity to file Reply Briefs.



Synopsis

Each of the Grievants was given a written reprimand in late September 2013, for appearing at work in clothing which their principal determined violated the Dress Code which had been adopted by the Board of Education earlier in 2013, and amended in August 2013.  During the level three hearing, Respondent agreed to remove and extinguish the written reprimands for Grievants Suan and Posey.  Respondent did not demonstrate that the remaining Grievants acted with an intent to defy authority with their clothing choices on the dates in question, or that they understood they were violating the newly adopted Dress Code.  Respondent’s argument that any challenge to the Dress Code was untimely was rejected.  Each application of the Dress Code is a continuing practice.  Grievants demonstrated that the Dress Code fails to meet the rational basis test when it bans blue jeans, but allows jeans to be worn if the jeans are a color other than blue, and allows blue jean material capri pants.

The following Findings of Fact are made based upon the record developed at level three.


Findings of Fact

1.
Grievant King has been employed by the Lewis County Board of Education (“LBOE”) as a classroom teacher for approximately 32 years, and he has taught at Robert L. Bland Middle School (“RLBMS”) for approximately 11 years.  He teaches History and Language Arts.


2.
Grievant Phillips has been employed by LBOE as a classroom teacher for 25 years, and at RLBMS for 11 years.  She teaches Math and Science.


3.
Grievant Shafer has been employed by LBOE for 9 years as a classroom teacher at RLBMS.  She has taught Special Education students and Language Arts.


4.
Grievants Suan and Posey are employed by LBOE as a classroom teachers at RLBMS.



5.
In August 2012, members of the LBOE discussed the implementation of a written Dress Code for all employees at a meeting.  At a subsequent LBOE meeting, Superintendent Joseph Mace provided a sample written Dress Code to Board members that had been adopted by another West Virginia county.  A committee was formed to draft a Dress Code, composed of teachers and service personnel from all the schools in the county, as well as Christopher Derico, LBOE General Supervisor.  The committee met four times, allowing anyone interested in the topic to attend the meetings, and drafted a Dress Code to be presented to the LBOE members.  The draft Dress Code was presented to LBOE in November 2012, and was rejected by LBOE.  LBOE gave directions to Mr. Derico regarding the changes to the draft Dress Code which they wanted to see, and Mr. Derico revised the draft Dress Code accordingly, and presented it to LBOE.  The Dress Code as revised by Mr. Derico was adopted by LBOE, and it went into effect April 8, 2013.


6.
The Dress Code drafted by the committee allowed employees to wear shorts and jeans as long as they met the other requirements of the draft Dress Code.


7.
The Dress Code as originally adopted permitted employees to wear dress jeans.  There was confusion among the principals and others as to what dress jeans were. LBOE revisited this issue, and the Dress Code was amended by LBOE at a meeting on July 22, 2013, to be effective August 19, 2013.  The amendment eliminated the term “dress jeans” from the Dress Code, and instead precluded the wearing of blue jeans.  The Dress Code allows employees to wear any color of denim jeans other than blue.


8.
The Dress Code effective August 19, 2013, states that LBOE “expects all employees pursuant to this policy, as well as the County and State Employee Code of Conduct, to dress in an appropriate and professional manner which meets professional and community standards.  School employees, whether intentional or not, are role models for the students of Lewis County.  All employees are expected to adhere to the common practice of neatness and cleanliness in appearance, and in such a manner as to contribute to the academic atmosphere, rather than distract from it.”  The Dress Code goes on to state that employees may not wear any clothing considered obscene or offensive, and specifically prohibits clothing with images of tobacco, alcohol, drugs, political views, that are sexually suggestive, or derogatory toward a race or culture.  Any clothing or accessories that are “deemed to disrupt the educational process, harass, intimidate, coerce or otherwise interfere with the rights of students, parents, or another school employee” are specifically prohibited.  “Crop-tops, tube tops, tank and halter tops, with straps that are not at least three-inches wide are unacceptable unless worn with a jacket or over shirt.  Casual t-shirts, especially those bearing messages, slogans, or ‘logos’ are not acceptable.”  Low cut shirts must be worn with a cover-up underneath, and shirts must cover the torso.  Leggings are acceptable under the policy when worn with a dress or skirt.  Clothing with tears, frays or holes or that show undergarments are not allowed under the policy.  Skirts and dresses must be at least knee length, and shorts and sweat clothing and wind-suits are prohibited, except that physical education teachers may at time wear sweats and wind-suits.  The Dress Code allows employees to wear “decorative T-shirts or sweatshirts on certain occasions.  These occasions include spirit week, teacher appreciation week, and various holidays so long as the slogans are appropriate and reflect the occasion.”  The Dress Code allows “[p]ersonnel with a specialty, such as art, shop, physical education, Pre-K, kindergarten, vocational agriculture, or others, [to] dress in a manner that meets the needs of their job performance and enhances interactivity with the students.”  It also addresses appropriate attire for certain school service personnel, and give “Principals and central office directors/supervisors or their designees . . . the final authority to decide what is/is not appropriate attire for employees working under their direct supervision based on the above guidelines.”  Finally, the Dress Code states that the penalty for violating the policy is to be sent home to change and a letter of reprimand for a first offense.  For a second offense, the Superintendent is given discretion to determine the appropriate penalty.


9.
Prior to the adoption of a written Dress Code by LBOE, Respondent did not have in place a written Dress Code.  The principal at each school in Lewis County, however, monitored the attire worn to school by teachers, decided what was inappropriate attire, and would address what each considered to be inappropriate attire with a teacher if they believed it was necessary.  On rare occasions, Superintendent Mace was involved in addressing inappropriate attire with teachers.  It was Superintendent Mace’s observation over his 28 years as LBOE’s Superintendent that very few teachers in Lewis County ever dressed inappropriately.



10.
Prior to the adoption of the written Dress Code, teachers, including Grievants, wore blue jeans to school for many years.  Grievants found blue jeans to be preferable to other clothing when taking students outside to conduct science experiments, and when the planned activities involved sitting on the dirty floor with students.  Grievant Phillips uses a ladder to attach clips and other things to the ceiling when students are conducting experiments, and found that jeans and tennis shoes made this task easier.  Her class now does fewer Science Technology Engineering and Math (STEM) activities due to the dress restrictions imposed on her.  Some teachers are also required to lead students in physical education activities for a half-hour each day.  The Dress Code committee discussed in detail the need for elementary school teachers to be able to wear blue jeans because they interacted with students on the classroom floor, and this concern was shared with the LBOE members prior to adoption of a Dress Code.


11.
Grievant King wore nice blue jeans to school on September 20, 2013, and received a written reprimand on September 23, 2013, for this violation of the Dress Code.


12.
Grievant King thought the Dress Code prohibited the wearing of jeans to school, but he had observed that other teachers were wearing denim pants of different colors other than blue, and he was aware that his wife, who is also a teacher, had worn blue jean capris to school and been told by the principal that these did not violate the Dress Code.  He was confused as to what was allowed by the Dress Code, but did not seek clarification.  On September 20, 2013, he had planned a floor activity with the students in his class, and thought that the nice blue jeans he wore were appropriate attire. 


13.
On September 25, 2013, Grievants Shafer and Phillips wore nice blue jeans to school.  Grievant Shafer also wore a red T-shirt with RLBMS Patriots written across the front to school and Grievant Phillips put the same style of T-shirt on over her shirt after she arrived at school prior to the pep rally.  Grievants Posey and Suan wore RLBMS Patriots T-shirts to school that same day.  All four Grievants received written reprimands for violating the Dress Code, and were sent home to change clothes.


14.
The pep rally scheduled for September 23, 2013, was only the second one at RLBMS in eight years.


15.
Grievant Shafer was aware that the Dress Code prohibited teachers from wearing blue jeans and T-shirts with slogans on them to school.  Grievant Shafer thought she could wear the T-shirt and blue jeans to school for the pep rally, because she thought it was a “spirit day.”  Grievant Shafer was embarrassed and cried after she received the written reprimand.


16.
Grievant Phillips was aware that the Dress Code prohibited teachers from wearing blue jeans and T-shirts with slogans on them at school.  She also thought the T-shirt could be worn to the pep rally, and that the blue jeans were acceptable attire for the pep rally, which was being held outside, with the participants sitting in the bleachers.  She had also seen other teachers on other days wearing what looked like blue denim jeans, blue denim capris, and blue denim leggings, and she had seen teachers wearing polo shirts with athletic slogans on them.  In fact, Grievant Phillips wore a pair of pants that were dark blue and very similar to blue jeans to school many times during the 2013-2014 school years, and the Principal of RLBMS found those pants to be allowed under the Dress Code.


17.
All the Grievants have had good evaluations, are perceived by Respondent to be good teachers, and none of the Grievants, except Grievant King, had ever been disciplined before.  Grievant King had received a reprimand many years ago for using an inappropriate greeting directed toward a parent.  Grievant Shafer serves on the hiring committee, the focus team committee, the leadership committee, and other committees, and was Chair of the Special Education Department for seven years.  She has been a teacher mentor for six years.


18.
At the level three hearing Respondent agreed that the attire worn to school by Grievants Posey and Suan did not violate the Dress Code, and that the written reprimand issued to each would be removed and all reference to them destroyed.


Discussion

Respondent first asserts that, with regard to challenges to the legality of the Dress Code,  the grievance was not filed within the time period allowed by W. Va. Code § 6C-2-4, and therefore these challenges must be dismissed.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  “If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).”  Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).  


West Virginia CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  West Virginia CODE § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


Respondent argues that the Dress Code being challenged was amended by LBOE on July 23, 2013, effective August 19, 2013, and these grievances were not filed until over a month later.  Grievants argue that the challenge to the Dress Code was timely filed because they could not be disciplined based on an unreasonable and invalid policy.


Another exception to timely filing is the continuing practice exception. Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to ten days preceding the filing of the grievance.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).  In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e. the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).  In Blon/Exline v. West Virginia University, Docket No. 07-HE-152 (June 16, 2008), the undersigned concluded that Respondent’s interpretation of its holiday pay policy was a continuing practice, which recurred each time the grievants were required to work a holiday.


The undersigned would also note that the Grievance Board has dismissed a challenge to the legality of a new policy when it had not yet been applied, ruling that any ruling on the policy would represent an advisory opinion, which the Grievance Board does not issue.  Priestley, et al., v. Lincoln County Bd. of Educ., Docket No. 02-22-096 (Aug. 5, 2002).  In order to pursue a grievance, it is insufficient for a grievant to simply disagree with a policy or practice; rather, a grievant must demonstrate that he has suffered some harm.


"Standing, defined simply, is a legal requirement that a party must have a personal stake in the outcome of the controversy."  Wagner v. Hardy County Bd. of Educ., Docket No. 95-16-504 (Feb. 23, 1996); See Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  In order to have a personal stake in the outcome, Grievants must have been harmed or suffered damages.  Farley v. W. Va. Parkway Auth., Docket No. 96-PEDTA-204 (Feb. 21, 1997).  It is necessary for Grievants to "allege an injury in fact, either economic or otherwise, which is the result of the challenged action and shows that the interest [they seek] to protect by way of the institution of legal proceedings is arguably within the zone of interests protected by the statute, regulation or constitutional guarantee which is the basis for the lawsuit."  Shobe v. Latimer, 162 W. Va. 779, 253 S.E.2d 54 (1979).  Without some allegation of personal injury, Grievants are without standing to pursue this grievance.  Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990).  Even if the employer has misapplied applicable regulations regarding the classification and/or a corresponding salary increase to another employee, where a grievant is not personally harmed, there is no cognizable grievance. See Cremeans v. Bd. of Trustees, Docket No. 96-BOT-099 (Dec. 30, 1996); Pomphrey v. Monroe County Bd. of Educ., Docket No. 94-31-183 (July 1, 1994); Mills v. W. Va. Dep’t of Transp., Docket No. 92-DOH-053 (Apr. 24, 1992).  Although poor morale among the workers resulting from such an error is a real and difficult problem, it simply does not give Grievants standing to contest [another employee’s] reallocation, which did not otherwise personally harm them.

Mason, et al., v. W. Va. Dep’t of Transp., Docket No. 00-DOH-345 (Mar. 28, 2001).


As with Blon/Exline, supra., the application of Respondent’s Dress Code is a continuing practice, which recurs each time the Dress Code is applied to an employee.  The grievance was timely filed within 15 days of the most recent application of the Dress Code which adversely affected Grievants.


The next issue is the challenge by Grievants to the discipline they received.  In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”  Respondent characterized Grievants’ behavior as insubordination and wilful neglect of duty.


Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

"Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions."  Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990).  As a rule, few defenses are available to the employee who disobeys a lawful directive; the prudent employee complies first and expresses his disagreement later.  See Day v. Morgan Co. Health Dep’t, Docket No. 07-CHD-121 (Dec. 14, 2007).  “An employee's belief that management’s decisions are incorrect or the result of incompetence, absent a threat to the employee’s health and safety, does not confer upon him the right to ignore or disregard the order, rule, or directive.  Vickers v. Bd. of Directors/W. Va. State College, Docket No. 97-BOD-112B (Aug. 7, 1998).  See Parker v. W. Va. Dep't of Health and Human Resources, Docket No. 97-HHR-042B (Sept. 30, 1997).”  Santer v. Kanawha County Bd. of Educ., Docket No. 03-20-092 (June 30, 2003).


“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.
  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008).


Grievants King, Shafer and Phillips do not dispute that they wore blue jeans to school on the days for which they were disciplined, and they do not dispute that the Dress Code states blue jeans may not be worn by employees, although there are exceptions to the Dress Code.  Grievants Shafer and Phillips testified that they thought it was a “spirit day,” and Grievant Shafer testified she thought it was okay to wear a RLBMS T-shirt and jeans on a spirit day.  Apparently, Grievants Suan and Posey thought the RLBMS T-shirt was acceptable attire for the day, as did Superintendent Mace.  Grievant Phillips testified that the pep rally was being held outside that day, and everyone would be sitting on bleachers.  Certainly dress clothes would not be appropriate attire for sitting on bleachers.  Respondent’s spin on this, and on the testimony of Grievant King, is that Grievants’ testimony is self-serving and not consistent with what Grievant King said when he was given the written reprimand.  Respondent essentially is saying that these teachers, whom Respondent admits have been very good employees, must be lying.  The undersigned finds nothing to support this assertion.  Rather, Grievant Shafer in particular, who has gone above and beyond what was required of her to serve the students and the school system, testified in great detail about the care she took in wearing nice jeans and nice shoes, and that she was embarrassed and cried when she received the written reprimand.  Respondent did not demonstrate that Grievant Shafer or Grievant Phillips acted in defiance of authority.  They were simply confused by the new Dress Code.  Respondent proved that Grievants Shafer and Phillips wore blue jeans, in violation of the Dress Code, but not that their action constituted insubordination or wilful neglect of duty.  The undersigned would also suggest that it is unreasonable to expect employees to wear nice clothing when they are going to be sitting outside on bleachers participating in a pep rally.


Likewise, Grievant King testified that he was quite confused as to whether nice blue jeans could be worn to school, because he had seen teachers wearing blue jean capris, and Wrangler jeans in colors other than blue.  He had a floor activity planned for the day, so he wore blue jeans.  The Dress Code specifically allows teachers with “specialties” to wear the type of clothing that “enhances interactivity with the students.”  The Dress Code does not attempt to define what is meant by this.  Respondent asserted that Grievant King’s testimony was different from what he told his supervisor when he received the written reprimand.  Grievant’s supervisor testified simply that Grievant King said he was aware of the Dress Code, he was aware of the jeans prohibition, and he understood the reprimand.  Whether this is exactly what Grievant King said is unknown, but it does not conflict with his testimony that his observations had led him to be confused about the policy, even if he did know what it said, and the fact that he had a floor activity planned for which blue jeans were appropriate.  Respondent proved that Grievant King wore blue jeans, but not that this was in violation of the Dress Code on a day he had a floor activity planned.  Respondent also did not demonstrate that his action was in defiance of authority, constituting insubordination, or that it constituted wilful neglect of duty.


The final issue is whether the Dress Code is valid.  Grievants argued, based on the ruling of the Kanawha County Circuit Court in Webb v. Mason County Bd. of Educ., Civil Action No. 89-AA-107 (October 24, 1989), and the concept of academic freedom, that county boards of education have no authority to adopt a dress code for teachers.  Secondarily, Grievants argued that this particular Dress Code does not withstand constitutional analysis because there is no rational basis for certain requirements, and it is vague and arbitrary and capricious.  Respondent pointed out that the law has changed since the Webb decision was issued more than 25 years ago.  Since then the State Board of Education has adopted an Employee Code of Conduct (126 C.S.R. 162), which specifically states that all school employees are to expected to “exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.”


During their testimony, Grievants did not disagree with the idea that teachers should dress professionally.  What Grievants disagree with is LBOE’s interpretation of what is professional dress.  Nonetheless, the legal argument was pursued that the Webb decision controls, and Respondent had no authority to adopt a Dress Code.  The Webb decision noted that the authority of county boards of education is limited, and that West Virginia CODE § 18-5-13 did not state that county boards of education had authority to issue and enforce dress codes, although it expressly stated that county boards of education could provide uniforms for school service personnel.  West Virginia CODE § 18-5-13 does state that, subject to the rules of the state board of education, a county board of education may “[c]ontrol and manage all of the schools and school interests for all school activities and upon all school property owned or leased by the county. . ..”  West Virginia CODE § 18A-2-12a, enacted in 2004, states that county boards of education “are responsible for the management of the schools within their respective counties.  The powers and responsibilities of county boards in setting policy and in providing management are broad, but not absolute . . ..”  The Employee Code of Conduct specifically states that the appearance of all employees is to be professional.  The Dress Code is LBOE’s attempt to provide guidance to all employees, not just teachers, on what is expected of them in order to comply with the Employee Code of Conduct.  The undersigned concludes that LBOE had the authority to adopt a written Dress Code.


As to the claim of infringement on academic freedom, “‘[a]cademic freedom is not a license for activity at variance with job related procedures and requirements, nor does it encompass activities which are internally destructive to the proper function of the university or disruptive to the education process.’  Pickering [v.] Bd. of Educ., 391 U.S. 563,  572, [88] S.Ct. 1731, 1736[; 20 L.Ed.2d 811, ___] (1969).”  Fink v. New River Comm. and Technical College, Docket No. 2015-1059-CONS (Aug. 19, 2015).  Certainly, the existence of a Dress Code in and of itself does not infringe on academic freedom.  The question is whether what is in the Dress Code infringes on academic freedom.  The only part of the Dress Code called into question by Grievants was the prohibition against wearing blue jeans and to some extent, shorts.  The only claim regarding the prohibition against wearing shorts was that Grievants King and Phillips would wear shorts on days they were conducting STEM experiments outside, and found it easier to clean-up from the mess they had gotten into if they were wearing shorts.  These issues may be dealt with by applying the legal standard for the restriction of dress in any public workplace.


  In analyzing the legality of dress codes for state employees, the Grievance Board has relied on the rulings of the United States Supreme Court, which has ruled dress codes should be judged pursuant to a rational basis analysis.

In Burdette v. West Virginia Public Service Commission, Docket No. 93-PSC-132 (November 16, 1993)(citing Kelly v. Johnson, 425 U.S. 238, 96 S.Ct. 1440, 47 L.Ed. 2d 708 (1976)), it was stated that:

Because the right to dress as one sees fit is not a fundamental right, any restrictions placed upon one's choice of dress are to be judged under a "rational basis" test to determine if the regulation can be branded as arbitrary.  The Employer may defeat the challenge to its dress code by showing that it has a reasonable and rational basis for restricting Grievant's manner of dress in order to meet a legitimate end.

Lilly, et al., v. Dep’t of Health and Human Res., Docket No. 05-HHR-419 (Apr. 27, 2006).  The Administrative Law Judge in Lilly faced the very same issue as is presented here with regard to a ban on the wearing of “blue jeans,” and concluded:


The HHR's Dress Code Policy specifically prohibits the wearing of "[b]lue denim jean- style pants" but not "non-blue denim pants."  It is unclear why green, red, purple, pink, and black denim are acceptable, but blue is not.  The Dress Code Policy gives no explanation for this difference, and a prohibition against denim entirely would seem more sensible.  The requirement to meet the rational basis test is to establish the restrictions on dress "hav[e] a direct effect on production, safety considerations, or relationships with the public," have "a reasonable and rational basis . . . to meet a legitimate end."  Division of Personnel Policy, supra;  Burdette, supra.  Under the circumstances presented here, HHR has failed to establish a legitimate, rational justification for this portion of its Policy.

Likewise, in this case, Respondent has prohibited the wearing of blue denim jeans, but not denim jeans of any other color.  Additionally, capri pants that are of blue denim materials are allowed.  The only basis presented for this was that blue denim jeans were viewed as not being professional attire because they were traditionally worn by the laborer.  Respondent presented no evidence to support this conclusion.  When Superintendent Mace was asked why employees were allowed to wear any color of jeans other than blue, his response was that he could not explain it.


Teachers in Lewis County have worn blue jeans to work for many years without anyone questioning their appearance, so long as the blue jeans were clean and did not have holes.  Grievants had worn blue jeans, and at times shorts, to work in the past on casual Fridays, on days they were taking students outside to perform science experiments, and on days they were planning to engage the students in activities which would require the teachers to be on the floor with students.  While blue jeans certainly were considered the attire of laborers many years ago, that is no longer the case.  There was likewise a time when teachers, and students, wore only dress clothes to school, including ties.  The undersigned is aware that at one time female students in Lewis County were not allowed to wear pants to school.  Female students who had to walk a distance to the bus in the winter would wear pants under their skirts to keep warm, and then have to remove them at the bus house.  Those days are long gone, and blue jeans are now worn by individuals in all walks of life for their comfort and durability.  Respondent failed to present a rational basis for allowing teachers to wear black jeans, green jeans, and jeans of any other color,  but not blue denim jeans.


Very little evidence was elicited on the provision regarding the wearing of shorts.  Grievants did not dispute that shorts are not professional attire.  Wearing shorts on certain days simply made it easier for Grievants King and Phillips to engage the students in a learning activity.  The Dress Code itself allows “[p]ersonnel with a specialty, such as art, shop, physical education, Pre-K, kindergarten, vocational agriculture, or others, [to] dress in a manner that meets the needs of their job performance and enhances interactivity with the students.”  Grievant Phillips testified that STEM activities are encouraged by those above her, but that she will not be doing as many outdoor STEM activities if she cannot dress in the manner she believes is appropriate to the activity.  In this case it is not the Dress Code itself that is infringing on the learning process, but the application of the Dress Code by Grievants’ principal.  Grievants Phillips and King, and other teachers as well, are allowed by the Dress Code to wear apparel they deem appropriate to the learning activity.  As Respondent has put forward no evidence that the wearing of shorts for such activities would otherwise be disruptive to the proper functioning of the educational process, Grievants should be allowed to wear shorts when they believe this attire is appropriate to the learning activity.


It is certainly understandable that the teachers in Lewis County are unhappy with the Dress Code overall.  Its tone suggests that these professionals have to be told in detail what they can and cannot wear.  Ms. Shafer found it ironic that they were trusted with the education of students, but could not be trusted to determine what was appropriate clothing.  Obviously, some people do need to be told what is appropriate attire, but this problem has been handled by administrators in Lewis County on a one-on-one basis for decades.


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  


2.
West Virginia CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  West Virginia CODE § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


3.
 The application of Respondent’s Dress Code Policy is a continuing practice, which recurs each time the Dress Code Policy is applied to an employee.   The grievance was timely filed within 15 days of the most recent application of the Dress Code Policy which adversely affected Grievants.  Blon/Exline v. W. Va. Univ., Docket No. 07-HE-152 (June 16, 2008).  See Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).


4.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


5.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


6.
Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

7.
“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008).


8.
Respondent failed to demonstrate that Grievants Phillips, Shafer, and King were motivated by defiance of authority in wearing clothing in violation of the Dress Code Policy.  Grievants’ behavior was not insubordinate, nor did it constitute wilful neglect of duty.


9.
Respondent failed to demonstrate that Grievant King’s attire on the day in question violated the Dress Code.


10.
The State Board of Education has adopted an Employee Code of Conduct (126 C.S.R. 162), which specifically states that all school employees are to expected to “exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.”


11.
Respondent had the authority to adopt a written Dress Code.


12.
To withstand Constitutional scrutiny, an employer must show a rational basis between a legitimate business decision and the implementation of a dress code.   Burdette v. W. Va. Pub. Serv. Comm'n, Docket No. 93-PSC-132 (Nov. 16, 1993);  See also Jenkins v. W. Va. Dep’t of Health & Human Res., Docket No. 00-HHR-334 (Apr. 13, 2001).


13.
Respondent has not shown a rational basis for the rule restricting the wearing of blue denim jeans.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to remove all reference to the written reprimands given to Grievants Phillips, Shafer, and King from all files maintained by Respondent.  Respondent is also ORDERED to remove the prohibition on the wearing of blue jeans from the Dress Code.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









        BRENDA L. GOULD  








   
   Administrative Law Judge

Date:
August 26, 2015
�“It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board's evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).  





�  Grievants also asserted that they could not be found to be insubordinate because the Dress Code is unconstitutional, and not a valid directive.  It is not necessary to address this argument given the conclusions already reached regarding the failure of Respondent to prove the elements of insubordination based on Grievants’ actions.






