THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
GLENN MCLERNON


Grievant,

v.






Docket No. 2015-0781-DEP
DEPARTMENT OF ENVIRONMENTAL PROTECTION,



Respondent.

DECISION
Grievant, Glenn McLernon, filed an expedited level three grievance dated January 21, 2015, against his employer, Respondent, Department of Environmental Protection (“DEP”), stating as follows: “[d]ismissal without good cause.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest and benefits restored.”  This form was submitted by Grievant’s representative.  One day later, Grievant filed a second statement of grievance, which stated as follows:  “[t]ermination from employment (143 C.S.R. 1 § 12.2.b).”  As relief sought, Grievant stated, “[r]e-instatement of employment to my position as the ERD for “In Lieu Fee Program” with back pay & interest and benefits.”  The two statements of grievance are being considered a duplicate filing, and neither party has asserted otherwise.       
The level three hearing was conducted on April 10, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Mark S. Weiler, Assistant Attorney General.  This matter became mature for decision on May 18, 2015. 
Synopsis


Grievant was employed by Respondent as an Environmental Analyst.  In May 2014, Grievant was suspended for inappropriate, insubordinate conduct toward his supervisor.  At that time, Grievant was warned that further conduct would result in his dismissal from employment.  In January 2015, Grievant admittedly used profanity toward his supervisor and conveyed to her that he did not care about her opinion regarding whether he could attend a permitting meeting on work time.  Respondent charged Grievant with insubordination and violation of the Division of Personnel’s Prohibited Workplace Harassment policy for his conduct toward his supervisor, and alleged other improper conduct toward another staff member, and dismissed him from employment.  While Grievant admitted to using profanity toward his supervisor and stating that he did not care about her opinion, Grievant denied the charges of insubordination and denied engaging in improper conduct toward the secretary.  Further, Grievant asserts that there was no good cause for his dismissal.  Respondent proved by a preponderance of the evidence that Grievant engaged in acts of insubordination toward his supervisor and that such constituted good cause for his dismissal.  However, Respondent failed to prove by a preponderance of the evidence that Grievant engaged in improper conduct toward the secretary and that Grievant violated the Prohibited Workplace Harassment Policy.  Therefore, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
At all times relevant herein, Grievant was employed by Respondent as an Environmental Resource Analyst in the Division of Water and Waste Management (“DWWM”),Non-Point Source Program.  Grievant transferred to this position on October 1, 2012.  In this position, Grievant’s primary responsibility was to develop and operate the In Lieu Fee (“ILF”) Stream and Wetland Mitigation Program.  

2.
Teresa Koon is employed by Respondent as an Environmental Resource Program Manager.  Ms. Koon was Grievant’s direct supervisor.


3.
Scott Mandirola is the Director of the DWWM.  Patrick Campbell is the Deputy Director of the DWWM.  Ms. Koon reports to Mr. Mandirola and Mr. Campbell.  


4.
Stephanie Ferrell is the administrative secretary for the Non-Point Source Program.  

5.
Before Grievant began working on the ILF Program, the program was fairly non-functioning.  One of Grievant’s first responsibilities was to develop a plan to operate the program.  Grievant developed a plan, and designed a flowchart to demonstrate how the program would operate.  This plan included a “networking” component which would be the mechanism for securing projects for the program.  Grievant presented his plan to Mr. Mandirola, Mr. Campbell, and Ms. Koon, who then approved the same.  Thereafter, Grievant implemented his plan.  


6.
From October 1, 2012, to January 1, 2015, Grievant was the only employee working on the ILF Program.  

7.
Grievant received good performance evaluations from Ms. Koon in the year 2013.  Ms. Koon made positive comments about Grievant’s work in his evaluations, and he received no “needs improvement” ratings.


8.
Ms. Koon nominated Grievant for an award for his work in late 2013.  Although the certificate of reward and recognition was not presented to Grievant until 2014, the certificate is dated November 2013.


9.
There is no evidence that Respondent had any issues with Grievant’s performance, or behavior, in the workplace from October 2012, through March 2014. However, on April 8, 2014, Ms. Koon met with Grievant, asserting Grievant had an issue with tardiness and keeping his calendar up-to-date.  Also, Ms. Koon questioned Grievant’s whereabouts on the prior day.
 

10.
Following the April 8, 2014, meeting, Grievant told Ms. Koon that he felt she was creating a hostile work environment for him.  In response to this, Ms. Koon arranged for Grievant and her to meet with Chad Bailey, Human Resources Manager.  The meeting was conducted; however, it is unclear from the evidence presented what, if anything, this meeting accomplished.  There has been no evidence to suggest that Grievant filed a grievance regarding his hostile work environment allegations.  

 11.
By letter dated May 23, 2014, Grievant was suspended without pay from work for five days for his “continued unacceptable conduct, particularly pertaining to [his] unprofessional and offensive behavior, including insubordinate conduct, in violation of the Division of Personnel’s Prohibited Workplace Harassment Policy (DOP-P6),” citing events occurring on April 8, 2014, May 2, 2014, May 6, 2014, and May 8, 2014.
  This was the first disciplinary action Grievant had received.  

12.
Grievant did not grieve his May 23, 2014, suspension without pay.  Grievant served his suspension and returned to work on or about May 30, 2014.
 

13.
  On August 6, 2014, Ms. Koon conducted Grievant’s mid-point performance evaluation, and rated Grievant’s performance as “fair, but needs improvement.”  The areas needing improvement were identified as “accuracy in schedule and time sheet.  [A]dequate and respectful communication, between ourselves, with agency partners, and others.”
  

14.
On or about September 25, 2014, Ms. Ferrell reported to Ms. Koon that when she was trying to schedule a staff meeting Grievant had declined the meeting invitation, and that when she asked him about this, Grievant responded by saying that he “didn’t give a damn” that his calendar was not up to date.  Ms. Koon did not witness this exchange, and Ms. Ferrell offered no testimony about the same at the level three hearing.  Grievant has denied making the comment.  

15.
Ms. Ferrell has accused Grievant of always being unprofessional toward her, and described Grievant as obnoxious, sarcastic, condescending, abusive, and disrespectful toward her at all times.  However, Ms. Ferrell could give no examples, or specific details of any such comments, or remarks.  Ms. Ferrell testified that there were too many of these comments to remember.  


16.
On or about December 22, 2014, at Ms. Koon’s direction, Ms. Ferrell sent an email to the staff, including Grievant, reminding them to update their calendars and to enter their time into the system before December 30.  Upon receiving this email, Grievant telephoned Ms. Ferrell, asked if Ms. Koon had directed her to send the email, then commented that the email was “obnoxious.” Grievant admits to making this comment.  However, Ms. Ferrell asserts that Grievant further stated that he would not update his calendar and that it was no one’s business where he was.  Grievant denies the same.  

17.
Brian Bridgewater began working at DEP on January 2, 2015, as an In Lieu Fee Specialist.  Mr. Bridgewater and Grievant were the only two employees assigned to work with the In Lieu Fee Program.  Mr. Bridgewater was supervised by Ms. Koon, not Grievant.  However, Grievant was assigned to train Mr. Bridgewater.  


18.
Stephanie Ferrell has alleged that on January 5, 2015, Grievant brought a file to her office, slammed it down onto her desk, and yelled “here’s your damned file!”  Ms. Ferrell later informed Ms. Koon of this.  It does not appear from the record that Ms. Koon discussed the claim with Grievant.  However, Grievant has since denied the allegations, asserting that he took Ms. Ferrell the file she had needed, but did not slam it onto her desk, and did not yell or curse at her.  Grievant claims that he put the file on her desk and said, “here’s your grant file.”  Ms. Ferrell testified that her office roommate, Suzy Adkins, was present when this incident occurred; however, no one called Ms. Adkins as a witness, and it is unknown whether anyone ever asked her about the same.
  

19.
On January 7, 2015, Grievant and Ms. Koon attended a meeting at DEP with a representative from Green Rivers concerning a project.  It is unclear who set this meeting.  Nonetheless, Grievant, Ms. Koon, and the representative were aware of it.  However, it was not on the calendar and Ms. Ferrell had not been advised of it.  Such caused some confusion when the representative arrived.  Ms. Ferrell alleged that during this confusion Grievant spoke to her in an unprofessional, or improper, manner.  Grievant has denied the same.  Further, Ms. Ferrell seemed to assert that Grievant had failed to follow office procedures when scheduling the meeting, which caused the confusion.  However, the record indicates that Ms. Koon may have been the person who scheduled the meeting without informing Ms. Ferrell.  

20.
On January 7, 2015, Grievant and Ms. Koon had a disagreement about whether he and Mr. Bridgewater could attend an underground injection control permit hearing in Fayette County on work time.  Ms. Koon took the position that the hearing had nothing to do with the ILF Program, so their attendance could not be counted as work time.  Grievant disagreed.  The two proceeded to Grievant’s office to continue their discussion, and closed the door.  No one else was present during this meeting, and there are no other witnesses to the conversation.  While Ms. Koon and Grievant were in his office, Grievant admits to using the word “fuck,” or some derivation thereof, in his conversation with Ms. Koon.  However, the two disagree as to what Grievant actually said.  They can agree that during the conversation, Grievant stated that he did not care about Ms. Koon’s opinion on the subject.  

21.
Grievant did not attend the underground injection control permit hearing in Fayette County.  


22.
Ms. Ferrell requested a meeting with Ms. Koon on January 7, 2015, to discuss her issues with Grievant.  The two met on January 9, 2015.  At the meeting, Ms. Koon asked Ms. Ferrell to send her an email setting forth all of her complaints about Grievant.  Ms. Ferrell sent the email that same morning.


23.
Following her January 7, 2015, exchange with Grievant, Ms. Koon reported the same to Chad Bailey, Human Resources Manager.  Ms. Koon told Mr. Bailey that Grievant had said “I don’t give a fuck about your opinion,” or something to that effect, during their discussion about his attending the underground injection control permit hearing.  Mr. Bailey assigned Monica Ashford, a human resources staff member, to investigate the complaint.  Ms. Ashford interviewed Ms. Koon.  Ms. Koon suggested that Ms. Ashford also speak to Ms. Ferrell and Mr. Bridgewater, and Ms. Ashford did.  Ms. Ashford did not record these interviews and did not take written statements.  It is unclear from the record whether Ms. Ashford interviewed anyone else.  However, it is undisputed that she did not interview Grievant.
     

24.
Director Mandirola and Mr. Bailey conducted a predetermination conference with Grievant on January 20, 2015.  During this conference, Director Mandirola and Mr. Bailey reviewed with Grievant a list of allegations that had been made about him, most of which were those made by Ms. Ferrell.
  However, the January 7, 2015, incident with Ms. Koon during which Grievant used the word “fuck” was discussed in detail.   While Grievant denied most, if not all, of the allegations made by Ms. Ferrell, Grievant admitted to using the word “fuck” in his meeting with Ms. Koon, and stated he had been “unquestionably rude and insubordinate” toward her.
  After hearing Grievant’s responses during the predetermination conference, Director Mandirola made the decision to terminate Grievant’s employment.  

25.
By letter dated January 20, 2015, Grievant was terminated from his employment at DEP for his “continued unacceptable conduct, particularly pertaining to [his] unprofessionalism and offensive behavior, including insubordinate conduct, in violation of the Division of Personnel’s Prohibited Workplace Harassment Policy (DOP-P6),” citing the September 25, 2014, December 22, 2014, January 5, 2015, and January 7, 2015, incidents.
     
Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employee Grievance Bd. 156 C.S.R. 1 § 3; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent argues that it properly terminated Grievant’s employment due to his insubordinate and improper conduct in the workplace, including violating the DOP’s Prohibited Workplace Harassment Policy.  Grievant denies Respondent’s claims, and argues that Respondent lacked good cause for terminating his employment. 
Before analyzing the parties’ claims, the undersigned must address an issue raised by Grievant in his proposed Findings of Fact and Conclusions of Law.  During the level three hearing in this matter, Grievant testified that his relationship with management changed after he filed an EEO claim, and offered the same as an explanation as to why management began to have problems with his performance.  At that time, Respondent objected to Grievant’s testimony as it appeared to be raising a claim of reprisal or discrimination that had not been previously alleged.  Grievant, by his representative, responded that Grievant was not raising a new claim of reprisal or discrimination, but was, instead, offering the testimony to explore factually the events that occurred between the fall of 2013 and the spring of 2014.  The undersigned then ruled in favor of Grievant, allowing the testimony, but ruled that no new claims would be considered.  However, in his post-hearing submissions, Grievant specifically raises the claim of reprisal, and argues that the same should be considered in this grievance.  Grievant did not allege reprisal in his statement of grievance, alleging only, “[d]ismissal without good cause.”  Grievant did not move to amend his claim at any time prior to the level three hearing in this matter, and again, he indicated that he was not attempting to raise any such new claim at the level three hearing.  Respondent had no notice of any such claim prior to the level three hearing, and based upon the statements made at the hearing, it had no notice that such were going to be raised in the post-hearing submissions.  Accordingly, the reprisal claim is not properly before the Grievance Board, and the same will not be addressed further herein.  
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  
Respondent asserts that Grievant’s conduct toward Ms. Koon and Ms. Ferrell on certain dates from September 2014 through January 2015 constitutes insubordination and/or prohibited nondiscriminatory hostile workplace harassment.  Grievant had previously been suspended for “unprofessional and offensive behavior, including insubordinate conduct, in violation of the Division of Personnel’s Prohibited Workplace Harassment Policy (DOP-P6),” toward Ms. Koon and others, in May 2014.
  Respondent has cited the previous suspension for similar conduct as justification for terminating Grievant’s employment, asserting that termination of employment was required because the five-day suspension did not curtail the improper conduct.  Respondent also argues that the suspension letter put Grievant on notice that further inappropriate conduct would be viewed as unwillingness to comply with expectations and would result in his immediate dismissal.  Grievant disputes the allegations made in the suspension letter.  However, Grievant did not file a grievance regarding the May 2014 suspension, and the merits of that disciplinary action cannot now be challenged in this matter.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  As such, the information contained in the documentation pertaining to Grievant’s prior discipline must be accepted as factually true, and cannot now be challenged.  See Id. See also Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). Consistent with this principle, the prior conduct for which Grievant was suspended that was mentioned in this grievance must be accepted as factually accurate.  

Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  “[F]or there to be ‘insubordination,’ the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid.” Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  “Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.”  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  See Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See also Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Corley, et al., v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  

In the January 20, 2015, dismissal letter, Respondent identifies five incidents during which it alleges that Grievant engaged in insubordinate conduct, and/or conduct violating the DOP’s Prohibited Workplace Harassment Policy.  One of the incidents referenced in the letter involved only Grievant and Ms. Koon.  The four other incidents pertained mostly to allegations made by Stephanie Ferrell regarding Grievant’s conduct toward her.  On January 7, 2015, Grievant and Ms. Koon were involved in an argument that occurred in Grievant’s office.  No one else was present during the argument.  The two were arguing about whether Grievant could attend a permitting meeting on work time.  While Ms. Koon and Grievant disagree as to Grievant’s exact statement, they agree that he used the word “fuck,” or some derivation thereof, toward Ms. Koon, and that he stated that he did not care about her opinion that the permitting meeting he wished to attend was not work-related.  It is noted that, despite the disagreement, Grievant did not attend the meeting as Ms. Koon determined it was not work-related.   Grievant’s conduct toward Ms. Koon on January 7, 2015, was clearly inappropriate, unprofessional, and disrespectful.  Not only did Grievant use profanity toward his supervisor, but he also told her that her opinion on a work issue did not matter to him.  Grievant’s conduct toward Ms. Koon on this date was clearly insubordinate.  
Respondent also argues that Grievant engaged in inappropriate conduct toward Stephanie Ferrell, and that such constitutes acts of insubordination as Grievant was directed to stop engaging in such conduct in his May 2014 suspension letter.  As detailed in the January 20, 2015, dismissal letter, Ms. Ferrell has alleged the following:  1) on September 25, 2014, Grievant told her that he “didn’t give a damn” that his calendar was not up to date; 2) on December 22, 2014, Grievant called Ms. Ferrell about an email reminder she had sent and stated, “[w]ell I think that was just obnoxious . . . and I am not going to update my calendar.  It’s no one’s business where I am,” then hung up; 3) on January 5, 2015, Grievant slammed a file onto Ms. Ferrell’s desk and said, “[h]ere’s your damn file;” and, 4) on January 7, 2015, Grievant said “I don’t have to tell you when I have a meeting!” when Ms. Ferrell asked him if a meeting was being held because she had been called to escort a visitor to a meeting, and no meeting was listed on the calendar.  Ms. Ferrell informed Ms. Koon of these incidents on or about January 9, 2015, both in person and by email.  Respondent based its decision to terminate Grievant’s employment, in part, on these allegations.  It is noted that Ms. Ferrell also generally complained that Grievant was always sarcastic, unprofessional, disrespectful, obnoxious, abusive, and condescending toward her.  Ms. Ferrell further complained that Grievant was a nonconformist, that he never updated his calendar, and that such regularly prevented her from doing her job.  
Grievant denies all but one of Ms. Ferrell’s allegations.  Grievant admits to calling Ms. Ferrell on December 22, 2014, and stating that her email was obnoxious, but denies refusing to update his calendar.  Grievant asserts that he never said any of the things Ms. Ferrell has alleged, and that he updated his calendar, but such was a challenge when he was working in the field.  As to the January 5, 2015, allegations, Grievant asserts that he returned the file to Ms. Ferrell, did not slam the same onto her desk, and said only, “here’s your grant file.”   
As Grievant denies, essentially, all of the claims made by Ms. Ferrell, the undersigned must make credibility determinations.  Further, it appears there were no witnesses to any of these events other than Grievant and Ms. Ferrell, who are clearly at odds.  While Ms. Ferrell appeared to indicate that her office roommate, Suzy Adkins, was present during the January 5, 2015, incident, Ms. Adkins was not called as a witness at the level three hearing.  
 SEQ CHAPTER \h \r 1In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).  The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  Id. See Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Both Ms. Ferrell and Grievant testified at the level three hearing, and both were asked about the four incidents.  Ms. Ferrell’s demeanor was appropriate, and she answered the questions asked of her.  Her testimony about the four incidents was consistent with her prior written account of the same.  When Ms. Ferrell was asked to give examples of how Grievant was “always” sarcastic, obnoxious, unprofessional, disrespectful, etc., she could give none.  Ms. Ferrell testified that there were so many instances, but she could not give any specifics.  Further, she could give no examples of any sarcastic, obnoxious, or disrespectful remarks she asserted Grievant made to her all the time.  Also, Ms. Ferrell testified that Grievant “never” updated his calendar, and that it prevented her from doing her job “too many times to count.”  However, the evidence presented suggests that Grievant had updated his calendar over the course of his employment at DEP.  He just may not have updated his calendar as often as Ms. Ferrell wanted, though.  From her testimony, it is clear that Ms. Ferrell did not like Grievant.  She even testified that she felt relief when he was terminated.  Ms. Ferrell’s use of hyperbole and her inability to give examples to support her allegations that Grievant was always sarcastic, etc., places her credibility into question.  
Grievant’s demeanor was appropriate, and he answered the questions asked of him. He did not appear evasive.  Grievant admitted to telling Ms. Ferrell that he found her email obnoxious, but denied all of her other allegations.  For the most part, Grievant asserts that the events Ms. Ferrell complained of just did not happen.  Grievant has motive in that he, obviously, wants his job back, but he did not appear to lack credibility.  

Obviously, someone is not telling the truth.  However, in this situation, determining which version of the events is more likely to have occurred is particularly challenging.  There were no corroborating witnesses offered at the level three hearing.  While Ms. Ferrell suggested that Suzy Adkins was present for one alleged incident, Ms. Adkins was not called to testify at the level three hearing.  Further, from the evidence presented, it does not appear that Ms. Ferrell has alleged that anyone other than the two of them were present during the other alleged incidents.  Respondent has the burden of proof in this matter, and given the evidence presented, the undersigned cannot conclude that it has proved that Grievant engaged in insubordinate conduct toward Ms. Ferrell.  

While Respondent generally asserts that Grievant’s conduct toward Ms. Koon and/or Ms. Ferrell also violated the DOP’s Prohibited Workplace Harassment Policy, Respondent failed to discuss the specific language of the policy, or point to any section of the same, in support of its claims in its proposed Findings of Fact and Conclusions of Law.
  Further, Respondent offered no discussion in the post-hearing submissions of the recognized case law pertaining to hostile workplace harassment.  Respondent introduced the policy at the level three hearing, and had Mr. Bailey testify about it, but failed to conduct a legal analysis of the issue in its post hearing submissions.  Respondent merely states that Grievant’s conduct violates the policy.  Accordingly, the undersigned finds that Respondent has failed to meet its burden of proving its claim that Grievant violated the Prohibited Workplace Harassment Policy.      
While Grievant does not explicitly argue that his dismissal was unreasonable, he appears to assert such.  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

Respondent had suspended Grievant for five days without pay for inappropriate, disrespectful, and insubordinate conduct toward Ms. Koon and others in May 2014.  Grievant was then warned that further inappropriate behavior would result in his immediate dismissal.  Thereafter, in January 2015, Grievant admittedly used the word “fuck” toward Ms. Koon while conveying to her that he did not care about her opinion.  This is clearly an act of insubordination, and constitutes good cause for dismissal.  The Respondent is afforded substantial discretion in such matters, and the undersigned may not substitute her judgment for that of the employer.  Further, Respondent’s decision to dismiss Grievant from his employment was not unreasonable, or otherwise arbitrary and capricous.  Therefore, this grievance is DENIED.
  
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employee Grievance Bd. 156 C.S.R. 1 § 3; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).

3.
Grievant did not file a grievance regarding his prior suspension without pay, and the merits of that disciplinary action cannot be challenged in this matter.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  Further, all information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Id.  See also Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 
4.
Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  “[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid.” Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
5.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  “Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.”  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  See Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See also Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Corley, et al., v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  

6.
Respondent proved by a preponderance of the evidence that Grievant’s conduct toward Teresa Koon on January 7, 2015, was an act of insubordination, constituting good cause for his dismissal.

7.
 SEQ CHAPTER \h \r 1In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).  
8.
The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  Id. See Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  


9.
Respondent failed to prove by a preponderance of the evidence that Grievant engaged in inappropriate, insubordinate conduct toward Stephanie Ferrell.  

10.
Respondent failed to prove by a preponderance of the evidence that Grievant violated the DOP’s Prohibited Workplace Harassment Policy.  

11.
Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

12.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

13.
Respondent’s decision to dismiss Grievant from his employment was not unreasonable, or otherwise arbitrary and capricious.   
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: July 2, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Grievant’s Exhibits 2 and 3, 2013 Employee Performance Appraisals.  


� See, Respondent’s Exhibit 19, certificate.


� See, testimony of Teresa Koon; testimony of Glen McLernon.


� See, Respondent’s Exhibit 6, May 23, 2014, letter.


� See, testimony of Glen McLernon; testimony of Teresa Koon.  


� See, Respondent’s Exhibit 9, Employee Performance Appraisal Form, EPA-2.


� See, testimony of Stephanie Ferrell; testimony of Teresa Koon; testimony of Glenn McLernon; Respondent’s Exhibit 8; Respondent’s Exhibit 10; Grievant’s Exhibit 1; testimony of Chad Bailey.


� See, Grievant’s Exhibit 1.


� See, Respondent’s Exhibit 8, Predetermination Conference Memo and notations; testimony of Scott Mandirola; testimony of Chad Bailey.


� See, Respondent’s Exhibit 8, pg. 3; testimony of Scott Mandirola; testimony of Chad Bailey. 


� See, Respondent’s Exhibit 10, January 20, 2015, letter; Respondent’s Exhibit 13, December 22, 2014, email from Stephanie Ferrell.


� See, Respondent’s Exhibit 6.


� Respondent identified nondiscriminatory hostile workplace harassment, or bullying, and a definition of such, in the January 20, 2015, dismissal letter.  Such is absent in Respondent’s proposed Findings of Fact and Conclusions of Law.  


� Grievant did not assert a claim for mitigation.  Therefore, such will not be addressed herein.  
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