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JOHN D. SAUNDERS,

			Grievant,

	v.						DOCKET NO. 2015-0360-RalED

RALEIGH COUNTY BOARD OF EDUCATION,

			Respondent.

DECISION

	Grievant, John D. Saunders, filed this grievance against Respondent Raleigh County Board of Education ("Board"), on October 3, 2014:
On the date of 9/24/14 the Director of Personnel Randy L. Adkins notified me that I would not be allowed to receive the qualifications for another job classification.  I offered to pay the $2,000 cost and would do the training on my own time.  I was denied do(sic) to the fact that I am a full time employee and unable to substitute for that classification.  Mr. Adkins is allowing other full time employees to receive the qualifications they need for other job classification without having to substitute.
Relief sought:  To be granted the same opportunity as the others were given, a chance to get qualified for the job I am seeking.  Or for the Director of Personnel Randy L. Adkins and any other administrators involved in showing favoritism to other employees or discriminating against me to be written up and held accountable for there(sic) actions.

	A Level One hearing was requested by Grievant, and was scheduled for October 16, 2014.  By letter dated October 10, 2014, Grievant’s legal counsel requested a continuance and waived the statutory deadline for holding the hearing.  The hearing was then scheduled for, and held on, December 18, 2014.  Prior to the Level One Hearing, Grievant was granted permission to amend his grievance as follows: 
The refusal to permit Grievant to take the training necessary for certification as a school bus operator is a violation of West Virginia Code §§18A-4-8b & 18A-4-8g in that it prevents Grievant from acquiring the necessary qualifications to exercise his seniority rights to bid for vacancies in the school bus operator classification.

The Superintendent’s designee denied the grievance at Level One by decision dated January 6, 2015.  Level Two mediation was unsuccessful, and Grievant appealed to Level Three.  A Level Three hearing was held on June 29, 2015, in Beckley, West Virginia.  This matter became mature for decision on July 24, 2015, the deadline for the parties' submission of proposed findings of fact and conclusions of law.  Grievant appeared in person and through counsel, John E. Roush, West Virginia School Service Personnel Association.  Respondent was represented by Howard Seufer, Jr. of Bowles Rice LLP. 
SYNOPSIS

Grievant, a custodian, alleges the Board’s practice of limiting bus operator training to applicants willing to work as substitutes is arbitrary and capricious, and the Board’s action in denying him the opportunity to take the training constitutes discrimination and favoritism.  The Board demonstrated that its practice is reasonable, and further rebutted Grievant’s claims of discrimination and favoritism.  Accordingly, the grievance is denied. 
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
FINDINGS OF FACT
	 	1.	In order to transport students on a school bus, a bus operator must already possess bus operator certification from the West Virginia Department of Education ("WVDE").  W. Va. Code § 18A-4-8e(k); 126 C.S.R. 92, § 15.
		2.	It is time-consuming and expensive for a person to acquire WVDE bus operator certification. Among other requirements for the certificate, the aspiring bus  operator must successfully complete 40 hours of non-driving instruction and 12 hours of on-the-road training.  126 C.S.R. 92, §§ 15.2.6.
		3.	School districts, including the Board have often provided the required certification training for prospective bus operators.  In such instances, the county board bears the training expense of approximately $1,500 per trainee.
		4.	Bus certification training has also been offered by some regional education service agencies (RESAs).  In those instances, the RESA bills the training expense to the county board that requested the training. 
		5.	As of December 2014, the Board's current Transportation Director   had held his position for two-and-one-half years.
		6.	During the Transportation Director's tenure, the Board has had no difficulty attracting already-certified applicants for posted vacancies in its 125 regular full-time bus operator positions. For that reason, the Board does not offer or arrange certification training to persons whose only interest is in a regular full-time bus operator job.
		7.	The situation is quite different when it comes to maintaining an adequate pool of certified substitute bus operators to meet the Board's needs.  Due to high turnover, the Board is challenged to maintain the number of substitutes necessary to meet the school system's needs.  Applicants for the bus operator substitute list rarely possess the required WVDE certification.
		8.	In order to achieve and maintain a pool of about 20 substitutes, the Board has provided WVDE bus operator certification training for persons who apply to become substitutes and are serious about substitute employment.  Were it not for the training that the Board has provided so that prospective substitutes can become certified, the county's transportation system would be in crisis for lack of substitute bus operators.
		9.	Recently, the West Virginia Department of Education instructed the Board's Transportation Director that bus operator certification training must now be furnished by RESAs, and not by county boards.  Apparently, RESAs will provide training for persons recommended by county boards, but invoice the training cost to the school board that made the recommendation.
		10.	Grievant is a custodian.  He was first employed by the Board in August of 2013 as a substitute custodian.  In March of 2014, he became a regular full-time custodian assigned to a school.  He works in that capacity today.[footnoteRef:1] [1:  Grievant’s daily custodian shift is from 1 p.m. until 8:30 p.m.] 

		11.	Grievant aspires to be a regular full-time bus operator.  However, he lacks the necessary WVDE bus operator certificate, and needs training in order to qualify for one.  In this grievance, he seeks to compel the Board to provide him with the training.
		12.	By his own admission, Grievant is not interested in substitute employment and does not wish to become a substitute bus operator for the Board.  Nor will he resign his regular full-time custodian job to become a substitute bus operator.  Grievant made this clear in his testimony, and in his prior communications with Transportation Director Daniel.  His goal is to obtain a WVDE bus operator certificate, then apply for, and receive a regular full-time bus operator's job.
		13.	Anticipating its needs for the 2014-2015 school year, on May 19, 2014, the Board posted notice of vacancy for substitute bus operators.  The application deadline was May 23, 2014.  Grievant submitted an application even though he was aware of the Board's practice of providing certification training only to persons who are serious about becoming substitute bus operators.
		14.	Grievant concedes that he submitted an application to be a substitute, not because he wanted to actually become a substitute bus operator, but because he wanted to be trained by the Board so that he could achieve WVDE bus operator certification and obtain a job as a regular bus operator.
		15.	Upon receiving Grievant's application, the Transportation Director confirmed that the grievant would not be available to substitute.  The Director explained to him that he would not be selected for certification training by the Board unless he was serious about wanting to become a substitute bus operator.  Thinking that the training expense, rather than his unwillingness to substitute, was the obstacle, Grievant offered to reimburse the Board for the cost of training.  The Director declined the offer and suggested that if the grievant desired bus operator certification in order to qualify for regular full-time bus operator positions, Grievant should explore whether RESA might accept him for training.
		16.	A number of people who were willing to work as substitute bus operators applied under the May 19, 2014, posting.  Eight of them participated in the training provided by the Board during the summer.  All but two completed the training, achieved certification and received substitute contracts.
		17.	Grievant had not inquired whether any of the surrounding county boards of education would accept him for bus operator certification training.  He had contacted the RESA that serves the county where the Board is located, but was told that RESA would train him only with the recommendation of the Board.  Grievant has never asked the Board to recommend him for the RESA training.
		18.	Grievant alleges that on September 24, 2014, the Board's Personnel Director notified him that he would not be allowed to participate in the training necessary to become a bus operator.
		19.	Another regular custodian, Thomas Clay, was permitted to apply for a substitute plumber vacancy in August of 2014, take the competency test for plumber, and attend the day of training that preceded the test without loss of pay.
		20.	Mr. Clay was allowed to take the plumber's training and competency test because the Board, in desperation, needed to ensure that it had a qualified regular employee to help with plumbing work on a temporary basis during the anticipated long-term medical leaves of two of the Board's four full-time plumbers.  The anticipated medical leaves would be of such length that, under W.  Va. Code § 18A-4-15, the Board would be required to post the opportunities to cover for the absent employee.[footnoteRef:2]  The Board had only recently posted and re-posted vacancies in the plumber substitute pool, but received no applications from qualified candidates.  It was therefore fearful that when half of its plumbers later took leaves of absence, it might have no qualified substitutes or outsiders to help perform needed plumbing work.  Mr. Clay, who expressed interest, was allowed to qualify even though he was a regular employee, and even though he was unwilling to resign his regular custodian job in return for a substitute contract.  He was permitted to do so, not because of any goal he might have to eventually become a regular plumber, and not because he was to thereafter hold a substitute plumber's contract, but instead, because the county could not be in the position of having nobody to assume the duties of two plumbers until their leaves of absence expired. [2:  In such cases, the statute requires a school board to accept applications for the temporary work, not only from qualified substitutes and outsiders, but also from qualified regular employees who, when the absent employees return to work, return to their own regular jobs.  W. Va. Code § 18A-4-15(a).] 

		21.	A regular transportation aide, Chris Toney, received bus operator training two-and-a-half years ago but never applied to be a substitute bus operator.
		22.	Mr. Toney was allowed to participate in the Board's bus operator certification training due to the misunderstanding by Mr. Daniels, the new Transportation Director, that Mr. Toney wanted to become a substitute bus operator.
	23.	George Taylor was a custodian for three years.  He applied for a bus operator position, and was allowed to take the required training and tests to become a certified bus operator.
	24.	The decision to allow Mr. Taylor to take the bus operator training occurred prior to Mr. Daniel becoming the Transportation Director.
DISCUSSION
	The Board raised the issue of timeliness at Level One, claiming this grievance was untimely filed.  Timeliness is an affirmative defense, and the burden of proving the affirmative defense by a preponderance of the evidence is upon the party asserting the grievance was not timely filed.  Heckler v. Randolph County Bd. of Educ., Docket No. 97-42-140 (Feb. 26, 1998); Lynch v. W. Va. Div. of Highways, Docket No. 97-DOH-060 (July 16, 1997). 
The grievance process must be started within 15 days following the occurrence of the event upon which the grievance is based, or within 15 days of the most recent occurrence of a continuing practice.  W. VA. CODE § 18-29-4(a)(1).  Seifert v. Hancock County Bd. of Educ., Docket No. 02-15-079 (July 17, 2002). 	
The time period for filing a grievance ordinarily begins to run when the employee is unequivocally notified of the decision being challenged.  Seifert, supra.  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989). 
Should the employer demonstrate a grievance has not been timely filed, the employee may demonstrate a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991). 
"[A]s a general rule, ignorance of the law ... will not suffice to keep a claim alive."  Reeves v. Wood County Bd. of Educ., Docket No. 91-54-337 (Dec. 30, 1991).  “The date a Grievant finds out an event or continuing practice was illegal is not the date for determining whether his grievance is timely filed.  Instead, if he knows of the event or practice, he must file within fifteen days of the event or occurrence of the practice.  Harris v. Lincoln County Bd. of Educ., Docket No. 89-22-49 (Mar. 23, 1989)." Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997); See Buck v. Wood County Bd. of Educ., Docket No. 96-54-325 (Feb. 28, 1997). 
	The posting for the substitute bus operator positions that Grievant first inquired about was dated May 19, 2014.  Because Grievant was not really interested in becoming a substitute bus operator, he was told he could not receive the Board’s bus operator training, and that he should contact RESA.  Grievant contacted RESA, and also made an offer to pay for the training himself and take leave off work to attend the training.  Transportation Director Gary Daniel told Grievant he would talk to Randy Adkins, the Personnel Director, about Grievant’s offer.
	Grievant received an email on September 24, 2014, from Randy Adkins informing him that he would not be allowed to receive the Board training for a bus operator position.  	It is clear that Grievant had made an offer to Mr. Daniel regarding receiving training for a bus operator position, and Mr. Daniel told Grievant he would refer the offer to Mr. Adkins.  Mr. Adkins unequivocably told Grievant he would be allowed to receive training on September 24, 2014.  Grievant is not grieving about non-selection for the substitute bus operator vacancy posted in May, 2014.  He is grieving not being allowed to receive bus operator training, even at his own expense.  Grievant completed his grievance form on October 1, 2014, and it was received by the Board on October 3, 2014.  The grievance was timely filed.[footnoteRef:3] [3:  Respondent’s Proposed Findings and Conclusions at both Levels I and III incorrectly put the date of Mr. Adkins’ email to Grievant as August 24, 2014.  Grievant testified it was September 24, 2014, and there is no evidence to show that date was incorrect.  ] 

	As the grievance does not involve a disciplinary matter, the grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
	“It is well-settled that county boards of education have substantial discretion in matters relating to the hiring, assignment, transfer and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interest of the schools and in a manner which is not arbitrary and capricious."  Syl. Pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W.Va. 145, 351, S.E. 2d 58 (1986).
		In order to provide students with bus transportation to and from school, the Board, in the reasonable exercise of its discretion, provides bus certification training to persons who intend to alleviate a shortage of qualified people to serve as substitute bus operators.  Under the circumstances of the instant grievance, the Board reasonably apprehended that if it did not provide training to persons who will apply for and then perform the duties of substitute bus operator, the Board might lack sufficient qualified substitutes to meet the transportation needs of students.
		Grievant made and makes no secret of the fact that he applied to become a substitute bus operator with no intention whatsoever of performing the duties of a substitute.  He candidly admits that his goal was to receive the training that the Board provides to prospective substitute bus operators, obtain bus operator certification, and then apply for and perform the duties, not of a substitute bus operator, but of a regular bus operator.
		The evidence is clear, however, that the Board does not lack qualified applicants for regular full-time bus operator jobs.   It is for that reason that the Board did not offer bus operator training to persons who sought to become regular bus operators instead of substitutes.
	W. Va. Code § 6C-2-2 provides:
(d) “Discrimination” means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.

. . .

(h)  “Favoritism” means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.

In order to establish a claim of discrimination, an employee must establish a prima facie case of discrimination by a preponderance of the evidence.  In order to meet this burden, the Grievant must show: 
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 
(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 
(c) that the difference in treatment was not agreed to in writing by the employee. 
The Board of Education of the County of Tyler v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Frymier v. Glenville State College, Docket No. 03-HE-217R (Nov. 16, 2004). 
		 The Board had a legitimate reason for treating Grievant differently than other candidates for substitute bus operator vacancies who received the training.  The difference in treatment was clearly related to and based upon differences between the jobs of substitute bus operator and regular bus operator.
		The prior incidents involving Mr. Clay, Mr. Toney and Mr. George are distinguishable and are not precedents that required the Board to train Grievant to become a certified bus operator.  Mr. Clay was a custodian who was trained to become a plumber in order to fill an expected, but temporary, shortage in custodians.  As such, Mr. Clay was not similarly situated to Grievant.  Mr. Toney was the unintended beneficiary of a mistake made by a novice Transportation Director. Under applicable decisions of the Grievance Board, the Board was not required to perpetuate that mistake.  It had a right to end it, as it did.  Finally, Mr. George’s situation occurred before the new Transportation Director came on board.
CONCLUSIONS OF LAW
	1.	Timeliness is an affirmative defense, and the burden of proving the affirmative defense by a preponderance of the evidence is upon the party asserting the grievance was not timely filed.  Heckler v. Randolph County Bd. of Educ., Docket No. 97-42-140 (Feb. 26, 1998); Lynch v. W. Va. Div. of Highways, Docket No. 97-DOH-060 (July 16, 1997). 
2.	The grievance process must be started within 15 days following the occurrence of the event upon which the grievance is based, or within 15 days of the most recent occurrence of a continuing practice.  W. VA. CODE § 18-29-4(a)(1).  Seifert v. Hancock County Bd. of Educ., Docket No. 02-15-079 (July 17, 2002). 	
3.	The time period for filing a grievance ordinarily begins to run when the employee is unequivocally notified of the decision being challenged.  Seifert, supra.  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989). 
		4.	Grievant was unequivocably notified on September 24, 2014 that he was not allowed to take Board-sponsored bus operator training. He filed his grievance on October 1, 2014, and it was received by the Board on October 3, 2014.  The grievance was timely filed.
		5.	As the grievance does not involve a disciplinary matter, the grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
		6.	It is well-settled that county boards of education have substantial discretion in matters relating to the hiring, assignment, transfer and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interest of the schools and in a manner which is not arbitrary and capricious."  Syl. Pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W.Va. 145, 351, S.E.2d 58 (1986).
   		7.	W. Va. Code § 6C-2-2 provides:
(d) “Discrimination” means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.

. . .

(h)  “Favoritism” means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.

		8.	Grievant has not proven a claim of discrimination or favoritism by showing that Mr. Clay, a regular custodian, having applied for a substitute plumber vacancy, was permitted to take the competency  test for plumber and attend the one-day of training  that preceded the test without loss of pay.  Unlike Mr. Clay, the Grievant did not ask to take the plumber's competency test, which entailed but one day of training. Nor was the Grievant interested in actually working in the place of an absent regular employee.  
		9.	It was only by mistake that Mr. Toney, a transportation aide, was permitted early in the Transportation Director's tenure to train to obtain bus operator certification even though he never became a substitute bus operator.  A county board of education is not bound by an employee's mistake.  Straight v. Kanawha County Bd. of Educ., Docket No. 2008-0832-CONS (Dec. 8, 2008), aff'd Kanawha County Cir. Ct., No. 09-AA-5  (Dec. 2, 2010); Samples v. Raleigh County Bd. of Educ., Docket No. 98-41-391 (Jan. 13, 1999); Carr v. Monroe County Bd. of Educ., Docket No. 98-31-342 (Dec. 15, 1998); Berry v. Boone County Bd. of Educ., Docket No. 97-03-305 (Apr. 13, 1998); Chilton v. Kanawha County Bd. of Educ., Docket No. 89-20-114 (Aug. 7, 1989), aff’d, Kanawha County Cir. Ct., No. 89-AA-172 (Oct. 4, 1991); Dillion v. Mingo County Bd. of Educ., Docket No. 05-29-413 (Apr. 28, 2006).
		10.	Mr. George was allowed to take bus operator training under the previous Transportation Director.  It is clear the new Transportation Director has established new rules regarding bus operator training.
		11.	The Board's difference in treatment between individuals who seriously aspire to become substitute bus operators and individuals who do not intend to become substitute bus operators is not unlawful discrimination.  The two groups of individuals are not similarly situated.  Additionally, the duties of a substitute bus operator are different from those of a regular bus operator.  Regular bus operators have regular daily duties of their own.  Substitutes fill critical needs when regular bus operators are absent from work or their positions are vacant.  This accounts for the Board training prospective substitute bus operators but not prospective regular bus operators.
		12.	Grievant has not shown that any applicable statute, policy, rule or written agreement required the Board to provide him with bus operator certification training under the circumstances.
	Accordingly, this grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. VA. CODE ST. R. § 156-1-6.20 (2008). 
DATED: August 7, 2015 
_____________________________ 
Mary Jo Swartz
									Administrative Law Judge
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