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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

STEPHEN J. FREDA,


Grievant,

v. 






DOCKET NO. 2014-0866-LewED

LEWIS COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

Grievant, Stephen J. Freda, filed a grievance against his employer, the Lewis County Board of Education, on January 10, 2014.  The statement of grievance reads:  “Grievant’s bus run was altered without his consent during the 2013-2014 school year.  The change required Grievant to provide transportation for an out-of-zone student and resulted in compromises to the safety of his route.  Grievant asserts the change of schedule was in violation of W. Va. Code 18A-4-8a, violated established practice, and was arbitrary and capricious.”  As relief Grievant sought, “restoration of his original bus route & compensation for the days he performed the altered schedule at Respondent’s customary rate for bus operators who provide transportation to out-of-zone students, i.e., one extra hour of pay per day.  Grievant also seeks interest on all sums of money to which he is entitled.” 


A conference was held at level one on January 21, 2014, and a decision denying the grievance was issued on February 4, 2014.  Grievant appealed to level two on February 11, 2014, and a mediation session was held on August 8, 2014.  Grievant appealed to level three on August 21, 2014, and a level three hearing was held before the undersigned Administrative Law Judge on May 26, 2015, at the Grievance Board’s Westover, West Virginia office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on July 1, 2015, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant is employed by Respondent as a Bus Operator.  Grievant’s bus route was changed mid-year, requiring him to travel approximately one additional mile to pick up a student who was being allowed to attend a school outside the student’s attendance zone.  This change added no additional time to Grievant’s workday.  The location of a student transfer point was also changed at this time to a location Grievant believes is less safe than the transfer point which had been used before.  Grievant seeks additional compensation for the addition to his route based on Respondent’s past practice of compensating bus operators for picking up students outside their attendance areas.  Grievant did not demonstrate that the changes to his route violated the applicable statute which precludes a board of education from changing a bus route, nor did he demonstrate that the student transfer point was unsafe.  Grievant did demonstrate that he was treated differently from other similarly situated bus operators, and that he is entitled to be compensated for transporting the student from outside his assigned attendance area.

The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant has been employed by the Lewis County Board of Education (“LBOE”) since February 2, 1999, and is a full-time, regular Bus Operator.


2.
LBOE divides bus routes into zones, reflecting the schools elementary students are supposed to attend, based on their residence.  Grievant’s bus route was within the Jane Lew zone.  He picked up students living along Route 19 from Jane Lew to a point near Jackson’s Mill Road, outside the city of Weston.  At the beginning of the 2013-2014 school year, Grievant met Bus Number 27 at a business known as Route 19 Autobody, to transfer middle school and high school students he had picked up to Bus Number 27, as those students would be transported to the Weston area to attend school.  Grievant would then go back down Route 19 toward Jane Lew, picking up elementary students along that route and transporting the elementary students to Jane Lew Elementary School.


3.
A student living outside the Jane Lew zone along Route 19 was given permission by LBOE to attend Jane Lew Elementary School sometime during the 2013-2014 school year.  Grievant’s supervisor, Terry Cogar, decided Grievant should be assigned the task of picking this student up and taking the student to school.  Bus Number 27's route took that bus past the student’s home, but if Bus Number 27 picked the student up, this would result in the student being on Bus Number 27 for just a few minutes and then being transferred to Grievant’s bus.  Mr. Cogar believed it was more desirable for the elementary age student not to change buses.


4.
Effective January 13, 2014, Grievant’s bus route was altered by Respondent in two ways, without Grievant’s consent.  First, Grievant was required to travel approximately one mile farther than he had been traveling on Route 19, to a business known as the Fitness Factory to pick up the out-of-zone student referred to in the preceding Finding of Fact, and transport that student to Jane Lew Elementary School.  The second change to Grievant’s bus route was a change in the location where Grievant met Bus Number 27 to transfer students.  The transfer location was changed from Route 19 Autobody to the Wetherford Oil and Gas business location, which had formerly been used by the Division of Highways as a garage.


5.
Prior to the changes to Grievant’s route being made, Grievant had often waited on Bus Number 27 at the student transfer point.  The addition of the out-of-zone student stop to Grievant’s route did not add any time to Grievant’s workday.


6.
Grievant sometimes finds it difficult to pull into the Fitness Factory due to the number of cars utilizing this business location.


7.
The Route 19 Autobody transfer point is located along a straight stretch of Route 19, in a 55 mile-per-hour zone.  There is very little room at this location for the buses to get off the highway, and they must park so that the front of one of the buses is at the rear of the other bus while they transfer students.


8.
The Wetherford transfer point is located between a hill with a curve and a curve with pine trees, in a 40 mile-per-hour zone.  Someone pulling onto the highway from this location cannot view oncoming traffic from as far a distance as someone pulling onto

the highway from the Route 19 Autobody location.  Both buses can get completely off the road into a parking lot at this location, and the bus operators can better see the students using their mirrors than they could at the Route 19 Autobody location.


9.
Grievant believes the Route 19 Autobody transfer point is safer than the Wetherford transfer point, because of he can clearly see whether any cars are coming.  Mr. Cogar believes the Wetherford transfer point is safer because the buses can get completely off the road into a parking lot.  LBOE substitute Bus Operator James Hoover has driven Grievant’s bus on a few occasions, and he believed the Wetherford transfer point was safer than the Route 19 Autobody transfer point because it is easier to stay completely off the road to turn the bus around, the transfer point is farther off the road, and the speed limit is lower at the Wetherford location.  LBOE substitute Bus Operator Timothy Rittenhouse agreed with Mr. Hoover.


10.
LBOE does not have a written policy in place which outlines when bus operators are paid additional compensation for transporting out-of-zone students, nor has it had such a policy in place in the past.  The practice has been to pay bus operators one-eighth of their daily rate for transporting out-of-zone students in certain instances.  LBOE Superintendent Joseph Mace understood that this occurred only when the transportation of such students added additional time and/or distance to the bus operator’s normal route.  This practice was discontinued in August 2014, and no bus operator was receiving additional compensation for picking up out-of-zone students as of the date of the level three hearing.


11.
LBOE Bus Operator Terry Southall’s bus route was changed by LBOE to add an out-of-zone student.  The change added about six blocks and five minutes every morning and afternoon to Mr. Southall’s bus route.  Mr. Southall was paid one-eighth of his daily rate per day compensation for transporting this out-of-zone student.  The record does not reflect when this occurred.


12.
In February 2011, Mr. Southall agreed to transport three out-of-zone students  for the remainder of the school year, in exchange for two additional hours pay per day when this transportation was needed.  The record does not reflect how much time or distance this added to Mr. Southall’s regular route.


13.
LBOE Bus Operator Randy Bohan was assigned to transport three out-of-zone students near the end of the 2010-2011 school year.  Mr. Bohan picked the students up along his normal bus route and transported them to a point along his normal bus route where he transferred them to another bus.  Making this additional stop added a few minutes to his bus route each day, although some days it added more time as the parents were in the habit of not being at the stop with the children on time.  It did increase the amount of time he had students on the bus, as his first stop prior to this addition was approximately 10 to 12 minutes after this stop.  Mr. Bohan was paid for one additional hour per day for transporting out-of-zone students.  LBOE Treasurer and Chief School Business Official Monika Weldon was not aware that Mr. Bohan was picking up the out-of-zone students along his normal route.  She did not believe that Mr. Bohan should have been compensated according to LBOE’s practice for picking up these out-of-zone students.



Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argued that his work schedule had been modified after the beginning of the school year, without his consent, in violation of West Virginia Code § 18A-4-8a(j), which provides as follows:

A service person may not have his or her daily work schedule changed during the school year without the employee’s written consent and the person’s required daily work hours may not be changed to prevent the payment of time and one-half wages or the employment of another employee.

As Respondent points out, this statute has been interpreted to allow a board of education “freedom to make reasonable changes to a service employee’s daily work schedule, within the parameters of his contract, some of which cannot reasonably be effected until shortly after school starts.”  Bucher v. Wetzel County Bd. of Educ., Docket No. 03-52-051 (June 18, 2003).  Whether the changes are reasonable involves a case-by-case, fact-specific inquiry.  McClain v. Hancock County Bd. of Educ., Docket No. 96-15-114 (June 27, 1996).  Minor alterations to a route, which cannot be anticipated prior to the beginning of the school year, may be made after the school year begins; for example, if a child moves into an area, or to alleviate "overloading."  See McClain, supra.   In Bucher, supra., the grievant's route was extended by four miles which added approximately fifteen minutes to the time required to complete his run.  The Administrative Law Judge concluded that this “addition does not require Grievant to work more hours each day than provided by his contract,” and accordingly, that the respondent had “not changed Grievant's work schedule in violation of W. Va. Code §18A-4-8a. See Stover [v. Mason County Bd. of Educ., Docket No. 96-26-048 (Nov. 27, 1996)]; Cook v. Mason County Bd. of Educ., Docket No. 96-26-105 (Aug. 19, 1996); Teller v. Hancock County Bd. of Educ., Docket No. 96-15-188 (June 28, 1996); Sipple [v. Mingo County Bd. of Educ., Docket No. 95-29-487 (Mar. 27, 1996)]; Conner v. Barbour County Bd. of Educ., Docket No. 94-01-1100 (Aug. 2, 1995).”  The Administrative Law Judge further noted that, “because [Respondent] determined that the children who reside on State Run Road should be transported from their homes, pursuant to citizens’ requests, a reasonable basis existed for making the change to Grievant's assigned bus route. See Roberts v. Lincoln County Bd. of Educ., Docket No. 92-22-131 (Aug. 31, 1992).”  The addition of approximately one mile to Grievant’s bus route, which added no time to Grievant’s workday, to accommodate the needs of the student, was a minor alteration which did not violate the applicable statute.


Grievant further argued that Respondent had engaged in discrimination and favoritism when it failed to compensate Grievant for the transportation of the out-of-zone student as it had other drivers.  Respondent argued that the decision to compensate Mr. Bohan was based on a mistake, and that the circumstances where Mr. Southall was compensated were different from Grievant’s.  “[P]rior ‘mistakes [do] not create an entitlement to future incorrect reimbursement.  See Stover v. Div. of Corr., Docket No. 04-CORR-259 (Sept. 24, 2004); Ritchie v. Dep’t of Health and Human Res., Docket No. 96-HHR-181 (May 30, 1997); Pugh v. Hancock County Bd. of Educ., 95-15-128 (June 5, 1995).’  Dillon v. Mingo County Bd. of Educ., Docket No. 05-29-413 (Apr. 28, 2006).”  Mullins v. McDowell County Bd. of Educ., Docket No. 07-33-076 (Oct. 20, 2008). 


For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:


(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


Grievant demonstrated that other bus operators had been compensated one-eighth of their daily rate for transporting out-of-zone students, even when this transportation created a minimal change in their regular schedule.  The evidence does not clearly reflect that these bus operators were mistakenly paid, although the deliberate failure to maintain adequate records could be considered a mistake of sorts.  Grievant demonstrated that he was treated differently from other bus operators who were paid to transport out-of-zone students, and he is therefore entitled to be paid one-eighth of his daily rate of pay from January 13, 2014, through the end of the 2013-2014 school year, when this practice was discontinued.


As to the allegation that the new student transfer location is dangerous, the evidence reflects only that opinions differ as to whether the new student transfer location is more or less dangerous than the old one.  Grievant did not meet his burden of proof on this issue.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
 West Virginia Code § 18A-4-8a(j) precludes a county board of education from making changes to the daily work schedule of service personnel during the school year without the employee’s written consent.  However, this statute has been interpreted to allow a board of education “freedom to make reasonable changes to a service employee’s daily work schedule, within the parameters of his contract, some of which cannot reasonably be effected until shortly after school starts.”  Bucher v. Wetzel County Bd. of Educ., Docket No. 03-52-051 (June 18, 2003).


3.
Whether the changes to the employee’s schedule are reasonable involves a case-by-case, fact-specific inquiry.  McClain v. Hancock County Bd. of Educ., Docket No. 96-15-114 (June 27, 1996).  Minor alterations to a route, which cannot be anticipated prior to the beginning of the school year, may be made after the school year begins; for example, if a child moves into an area, or to alleviate "overloading."  See McClain, supra.

4.
The change made to Grievant’s bus route after the beginning of the school year was a reasonable change, which was not anticipated at the beginning of the school year, and which did not extend his work day.  The changes made to Grievant’s bus route were minimal and did not violate West Virginia Code § 18A-4-8a(j).


5.
 In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:


(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


6.
Grievant demonstrated that other employees who were similarly situated had been treated differently than he; that the difference in treatment was not related to actual job responsibilities; and that the difference in treatment was not agreed to in writing.


7.
Grievant did not demonstrate that the new student transfer location was dangerous.


Accordingly, this grievance is GRANTED IN PART AND DENIED IN PART.  Respondent is ORDERED to pay Grievant one-eighth of his daily rate of pay, plus interest at the statutory rate, for each day he worked from January 13, 2014, through the end of the 2013-2014 school year.  Any additional relief requested is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
August 7, 2015




Administrative Law Judge

