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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MICHAEL J. LIPPOLD,



Grievant,

v. 






DOCKET NO. 2015-0519-DOE

DEPARTMENT OF EDUCATION/SCHOOLS

FOR THE DEAF AND THE BLIND,



Respondent.


DECISION

This grievance was filed at level three of the grievance procedure by Grievant, Michael J. Lippold, on November 4, 2014, after he was dismissed from his employment as a teacher at the Schools for the Deaf and the Blind, by the West Virginia Board of Education.  The statement of grievance is 10 pages in length, contesting the termination of his employment.  Although Grievant denied most of the allegations, the relief sought by Grievant is to have his termination vacated, “and that he be given the benefit of progressive discipline, an improvement plan or other corrective measures which may include a suspension of no more than 30 days without pay.”


A level three hearing was convened before the undersigned Administrative Law Judge on March 31, 2015, at the Grievance Board’s Westover, West Virginia office.  Grievant was represented by Patrick E. McFarland, Esquire, and Respondent was represented by Sherri Goodman Reveal, Esquire, Staff Attorney for the Department of Education.  The parties agreed at the level three hearing to submit this matter for decision based on the record developed at the hearing before Kathy M. Finsley, Esquire, Hearing Examiner for the West Virginia Board of Education, held on November 18, 2013. Neither party wished to submit additional evidence at the level three hearing.  This matter became mature for decision on May 11, 2015, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant was dismissed from his employment for immorality, in the form of sexual harassment, and insubordination.  Grievant made a number of extremely inappropriate comments of a sexual nature to female co-workers and others at the workplace, and pulled a co-workers shirt out after commenting on her breasts.  Grievant denied the allegations against him and asserted that all these women were lying.  Grievant also wrote a disrespectful and disturbing letter to his retiring principal.  Respondent proved the charges against Grievant and demonstrated that Grievant should not be returned to the workplace.

The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant was employed under a continuing contract by the West Virginia Board of Education (“WVBOE”) at the School for the Blind, part of the Schools for the Deaf and Blind (“SDB”), as a Physical Education Teacher.  Grievant had also coached various sports at different times.  He began his employment with WVBOE on August 16, 1988, and was 50 years old when the incidents occurred which led to his dismissal.


2.
Grievant also held an extracurricular assignment as a Lifeguard at the indoor swimming pool on the campus of the SDB, which he had held since November 2011.


3.
The SDB offers specialized educational services to students who are hearing impaired and/or visually impaired in a campus setting, with dormitories where the students live during the school year, which runs from mid-August through early June.  The SDB employs 186 people, but each of the two educational schools employs a small number of staff.  Because of this, SDB Superintendent Lynn Boyer depends on all staff to be respectful of the children and of other staff members.  It was her experience that if one or two staff members engage in behavior that is not respectful of others, it unsettles the entire community.  Superintendent Boyer has been employed at the SDB since 2011.


4.
On or about July 18, 2012, Grievant was directed that he was not to report to work as a lifeguard, pending investigation of a report that he had engaged in inappropriate behavior constituting sexual harassment.  On July 18, 2012, he was directed, in writing, that he was not to be on the campus of the SDB until otherwise notified.  Sondra McKenery, Director of Personnel at the SDB, investigated the allegations, interviewing the alleged victim, Grievant, and the witnesses.  Ms. McKenery also reviewed Grievant’s personnel file, files maintained by the Principals at the SDB in the Principal’s office, and Grievant’s disciplinary file maintained in the SDB Superintendent’s office.  David Allen had retired as Principal at the SDB on June 30, 2012, but earlier in June had given Ms. McKenery a copy of a letter he had received from Grievant in early June (which will be discussed later), and a folder of documentation of his interactions with Grievant over the years, which she reviewed.  By letter dated August 1, 2012, Grievant was notified that the investigation had been completed and had concluded that Grievant had engaged in improper conduct, and he was being placed on administrative leave with pay, pending a decision on disciplinary action; and that the matter was under ongoing investigation.


5.
Ms. McKenery made Superintendent Boyer aware of a number of issues that had arisen with Grievant over his many years of employment with the SDB.  Superintendent Boyer believed that a neutral party should be hired to investigate the incident and Grievant’s employment history.  Susan Lattimer Adkins was hired for this purpose.


6.
Ms. Adkins is employed by the West Virginia Professional Educators Association, and represents members during grievance proceedings.  Ms. Adkins went to the SDB on November 15 and 16, 2012, and she interviewed a number of individuals at the SDB, and reviewed a number of documents related to Grievant’s employment at the SDB.  Ms. Adkins prepared a report dated April 15, 2013, having been delayed in completion of her investigation by personal health issues.  Ms. Adkins testified that Grievant “has a pattern of inappropriate behavior, defensiveness with authority, and a frequently-exhibited lack of respect for colleagues, supervisors, and students.”  Respondent’s Level 3 Exhibit Number 3, at page 13.  Ms. Adkins concluded that, despite Grievant’s claim to the contrary, he did not take responsibility for his conduct, deflecting blame onto others, and had difficulty accepting how he is perceived by others.  Id. at page 16.  In her report, Ms. Adkins stated:

Mr. Lippold clearly has issues with not understanding and/or operating within established professional boundaries.  This is apparent in his conduct with students, colleagues, and supervisor(s).  Mr. Lippold also has exhibited anger management issues which have negatively impacted his job performance and which certainly need to be addressed.  Mr. Lippold’s response, when confronted with failure to follow approved policy and procedure, is to either deflect blame onto others or to report incidences of other employees who have allegedly been non-compliant.  Neither of these responses alter his behavior or indicate that he is accountable for his actions.


7.
By letter dated August 16, 2013, Grievant was notified that Ms. Adkins, had completed her report.  The letter advised Grievant that Superintendent Boyer was considering making a recommendation that Grievant’s employment be terminated, based on a “pattern of conduct that threatens the safety and well being of students and staff for which you have been repeatedly warned about and counseled.”  Fifteen separate incidents were listed, dating from October 1988.


8.
By letter dated August 19, 2013, Superintendent Boyer recommended to State Superintendent of Schools James B. Phares that Grievant’s employment be terminated for the reasons set forth in the August 16, 2013 letter.  By letter dated October 10, 2013, State Superintendent Phares notified Grievant that he was adopting Superintendent Boyer’s recommendation and referring the recommendation to a hearing officer for an evidentiary hearing.


9.
An evidentiary hearing was held on November 18, 2013, May 13, 2014, and May 28, 2014,
 and the hearing officer prepared a written recommendation dated September 19, 2014, that Grievant’s employment be terminated.  Grievant was advised by letter dated October 16, 2014, that his employment had been terminated by WVBOE on October 8, 2014, effective immediately, for engaging in immoral conduct by sexually harassing staff members and a visitor on July 16, 2012, while he was serving in his capacity as a Lifeguard at Camp Gizmo, and for insubordination, more specifically, delivering a threatening letter to the retiring Principal at  the SDB, David Allen, on June 8, 2012.


10.
Grievant placed a two-page letter in Principal Allen’s school mailbox on the last day of school in June 2012, with 17 numbered statements on the first page, some of them in all caps, with some of the statements followed by over a hundred exclamation points, criticizing Principal Allen’s leadership at the School for the Blind, among other things.   Principal Allen was retiring the end of June. There does not appear to be any order to the statements, and many of them are grammatically incorrect.  Statement number six reads, “I WANT MRS> MILLS, MRS. KATZ’S AND MRS. STRAWERMANN IN YOUR OFFICE!  WANT TO HEAR WHAT I SAID FACE TO FACT.........................”  Statement number 11 reads, “I DON’T LIKE YOU HAVING JOSH HAZA AND DWIGHT WILLIAMS AS YOUR PETS I HEARD YOUR TALKING WITH JOSH ABOUT ANYTHING!!!!!!!!!!!!!!!!!!!!!!!!!”  At the end of page one, the letter reads, “David, I have so many to put down this computer does not have enough ram to store.  David, do your self a big favor DON’T TALK TO ME unless it student related.  The Past 4 years YOU MADE MY LIFE

HELL!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!”  At the beginning of page two, the letter reads, “[o]n page 56 in the health book, put in your mailbox read the two and see how smart you think you are oh great teacher/principal.”  After this there are 17 enumerated statements, many of them in all caps, and many are followed by multiple explanation points.  Statement number four reads, “DAVID, YOU ARE THE WORST BOSS OR SUPERVISOR I HAVE EVER HAD IN 36 YEARS OF WORKING OR TEACHING.”  Statement number five reads, “NOW MR. ROCKET SCIENTIST YOU ARE #1 AND I’M #2.  OR DO I NEED TO TEACH YOU THE LESSON OH GREAT ONE!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!”  Statement number seven reads, “YOUR TRULY MICHAEL J. LIPPOLD

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!,” and is then followed by 10 other enumerated statements, the last one being, “ALSO, I’M WORKING ON FORGIVING YOU, BUT IT WILL TAKE MONTHS TO

YEARS!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!”  Statement number five after the signature states, “DAVID, I WOULD NOT PUT YOU IN CHARGE OF THE MAINTENANCE DEPARTMENT BECAUSE YOU WOULD DEPRESS THE FLOWERS and TREES AND BUS AND EARTHWORMS WOULD BELLY UP!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!”


11.
Kathy Smith is a child-care worker employed at the SDB.  During the summer of 2012 she was working Camp Gizmo at the SDB.  Camp Gizmo is sponsored by the Department of Education, and is held for one week each summer on the campus of SDB, for families who have young children with disabilities.  When the young campers went swimming in the indoor pool on the campus of the SDB on July 16, 2012, Ms. Smith stayed in a classroom.  When the campers and staff came into the classroom she asked one of them, D.P.,  how the pool was, and the response she got was that it was disgusting.  Later D.P. said, “[the lifeguard] should get in trouble for what he did.”  She then told Ms. Smith that the lifeguard, whom she did not know, but was later determined to be Grievant, had touched her on the arm and said to her, “‘Why don’t you get your clothes off and get in the pool.’” Respondent’s Level 3 Exhibit Number 4, at pages 24-25.


12.
D.P. was 18 years old, and was working at Camp Gizmo supervising as a child care worker.  On the day in question, she was wearing a shirt and blue jeans over her bathing suit while she was at the swimming pool watching the children swim, and was standing near Grievant.  The string of the bathing suit top could be seen around her neck.  The pool area was not well ventilated, and was warm.  Grievant told D.P. she needed to get in the water.  D.P. told him she was not swimming that day.  Grievant then continued to try to get D.P. to get in the pool for at least two minutes, telling her she looked hot, that she needed to take her clothes off, and that it would make any bumps and bruises feel better if she got in the pool.  Grievant made D.P. uncomfortable with his comments and unwanted attention.


13.
At Ms. McKenery’s request. D.P. prepared a written statement regarding this incident, which she signed, and she gave a tape-recorded statement to Ms. McKenery on July 17, 2012, which was later transcribed.  The record does not reflect that D.P. gave either statement under oath, and neither was notarized, and she was not made available for cross-examination.  In neither statement did D.P. say that Grievant had touched her.  In fact, when Ms. McKenery asked D.P. if Grievant had touched her on the shoulder, D.P. replied, “[n]o, no, he was just really close to me.  And that was awkward.”


14.
Jennifer Smith was the Childcare Coordinator at Camp Gizmo.  She observed the interaction between Grievant and D.P. at the pool, and gave a written signed statement and a recorded statement to Ms. McKenery, which was later transcribed.  The record does not reflect that Ms. Smith gave either statement under oath, and neither was notarized, and she was not made available for cross-examination.  Ms. Smith’s statement agreed with D.P.’s regarding Grievant’s continued focus on D.P. after she told him she was not interested in swimming, and his repeated comments that she should remove her clothing.  Ms. Smith stated that Grievant touched D.P.’s bathing suit top string.


15.
  Grievant admitted to Ms. McKenery that he pointed to D.P.’s bathing suit string from a distance of about six inches and asked her why she was wearing  a bathing suit if she was not going to swim.


16.
Grievant had made comments many times to Kathy Smith that made her uncomfortable, in front of security personnel, such as, “‘if he had to have sex with me, he’d have to wash me out with a power washer.’” Respondent’s Level 3 Exhibit Number 4, at page 27.  Ms. Smith would tell Grievant to stop, and the security personnel who heard such comments would tell Grievant that his comments were uncalled for.  While Grievant’s comments made Ms. Smith uncomfortable, she liked Grievant and did not report his comments to anyone until Principal Allen asked her about an allegation against Grievant from A.B.’s parent.


17.
Grievant testified that he and Kathy Smith were “[v]ery close friends,” and that he had conversations with her that were of a sexual nature, in a joking manner.  On cross-examination, however, Grievant accused Ms. Smith of lying, stating he had never made the statement Ms. Smith attributed to him that is set forth in the preceding finding of fact.


18.
R.L. was a 17 year old senior in high school, who worked as a lifeguard at the SDB pool.  Grievant had offered to help R.L. with weight training for track, which R.L. was excited about.  Sometime later Grievant showed up at the pool when he was not scheduled to work and started talking to R.L.  Grievant asked her where she lived, which made her uncomfortable, as she did not know Grievant except from work, and did not have a personal relationship with him.  R.L. did not wish to reveal to Grievant where she lived, so she lied to him about where she lived.  Grievant responded that he had seen her car parked in a driveway on a particular street, which was where she actually lived, and that he knew where she lived.  R.L. told Grievant that was her friend’s grandparents’ house, and she was visiting.  This exchange made R.L. afraid, and she told her mother about it when she got home.  Grievant lived about 200 yards away from R.L.’s house, and had seen her car in the driveway because he lives nearby and also did odd jobs for other people in the neighborhood.


19.
R.L. told Robert Haines, Athletic Director at the SDB, that she was uncomfortable being around Grievant, and asked not to work with Grievant.  Mr. Haines had two other female lifeguards ask him not to schedule them to work with Grievant.  Mr. Haines did not inquire as to how Grievant had made R.L. uncomfortable, but the other lifeguards had complained to him about Grievant showing up when he was not scheduled to work at the pool, and telling them how to do their jobs.  Mr. Haines told Grievant a couple of times that he was not a supervisor of the other lifeguards, that he was not to be at the pool unless he was scheduled to work, and he quit scheduling the three complaining lifeguards to work with Grievant.


20.
A document in the Principals’ file dated March 26, 2012, states that Principal Allen met with Grievant regarding reports that he was “making some females on campus uncomfortable in his interactions with them.”  The females referred to were R.L., Ms. Mills, Ms. Strawderman, and Heather Katz, and the uncomfortable interactions are those discussed in the preceding findings of fact, with the exception of the concerns of Ms. Katz.  (Ms. Katz apparently had some issue with Grievant referring to her as “hey, girl,” rather than calling her by name.)  The document indicates that Grievant was “very defensive, claimed he had done nothing inappropriate, that the women were misconstruing what happened.”  The document indicates that Grievant “threatened to go talk to them, to defend his position,” and was told not to do so.  Grievant did not speak with any of these women about their complaints.


21.
During her investigation, Ms. McKenery asked Jan Martin, a substitute teacher at the SDB, who had retired from teaching at the SDB, to provide a written statement of an incident involving Grievant which had come to Ms. McKenery’s attention.  The statement is handwritten and signed, but is not notarized, nor is there any indication that it was given under oath.  Ms. Martin was not called to testify or presented for cross-examination.  Ms. Martin’s statement is that near the end of the 2011-2012 school year, she had found some clean garbage bags for some students to use as rain gear when it had been raining and they had to go from one building to another.  When Grievant came to get the students he told Ms. Martin the students did not need the rain protection, because it was not raining.  Ms. Martin observed out the window that it was still drizzling, and the two argued about this.  Ms. Martin related that Grievant finally told Ms. Martin, in front of the students, “[y]ou need to stop yapping your mouth!”  Ms. Martin found this behavior to be disrespectful and unprofessional, and she reported the incident.  Grievant denied making this comment to Ms. Martin, but he had no explanation as to why she would lie about this.


22.
A document in one of the files on Grievant dated February 8, 2012, indicates it is a follow-up to a discussion Principal Allen had with Grievant on February 6, and states that Principal Allen is putting points in writing to be clear on their mutual understanding.  It states that Grievant is being told to limit physical contact with students and not hurry them along, to not get in others’ physical space, and to schedule a refresher course on sighted guide techniques; work on changing his tone of voice; give his full attention to students and not engage in conversations with staff members that interfere with providing attention to students; and never become involved in attempting to get a student to take his side.  The document does not indicate that these points were the culmination of an investigation, that Grievant was being disciplined, or that this document was an improvement plan.  While the document is addressed to Grievant, the record contains no documentation that Grievant received it.


23.
A document in the Principals’ file dated February 2, 2012, states, among other things, that a house parent was concerned about Grievant influencing two female students, and causing the students to turn against each other.  The document indicates that Principal Allen met with Grievant regarding this concern.  Grievant testified regarding these allegations, and admitted he had spoken with the named students, and told them to report their concerns to Principal Allen.  He denied that he had made any efforts to influence the student.


24.
A document in the Principals’ file indicates that Principal Allen committed to a writing, dated January 20, 2012, a list of complaints he alleged he had recently received regarding inappropriate interactions Grievant had with staff and students, and a list of immediate recommendations to correct the behavior, one of which was “realize that others need more physical space than you are giving them.”  There is no record that any of these  complaints was investigated or that Grievant was disciplined for any of these alleged behaviors, even though there was complaints of Grievant yelling at students and students being grabbed, and the writing does not indicate that it is an improvement plan.


25.
Kristie Mills began working as a Teacher at SDB in August 2011, at the School for the Blind.  On her second day of employment all the Teachers employed at the SDB met in the auditorium to become acquainted.  Each person was to spend a few minutes introducing themselves to another Teacher.  When Ms. Mills introduced herself to Grievant, Grievant told her that one of his children was large breasted like Ms. Mills.  He then reached out and pulled her V-neck shirt away from her body and said, “‘But hers doesn’t cover like your does.  She’s usually hanging out of hers.’” Respondent’s Level 3 Exhibit Number 4, page 6.  Ms. Mills was shocked and took a step backward, running into the person behind her.  When Ms. Mills returned to the table where she had been sitting she told the three female Teachers sitting with her what Grievant had done, to which they responded, “‘That’s just Mike.  Just tell him to leave you alone, and don’t be subtle about it because he doesn’t take hints, and just ignore him.’” Id., at pages 6-7.  After speaking to her husband about Grievant’s actions, Ms. Mills told Principal Allen the next day what Grievant had said and done.  Principal Allen told Ms. Mills he would speak with Grievant.  After Christmas break, Ms. Mills attended a conference on bullying, at which time the Teachers she had spoken with in August about Grievant’s comments and actions told Ms. Mills she needed to put in writing and report the incident, and she did so, giving her written statement to Principal Allen in late December 2011 or January 2012.


26.
During the 2011-2012 school year, Grievant would come to Ms. Mills’ room and stand in her doorway.  Ms. Mills would try to go out to perform hall duty, but in order to do so, she would have to walk past Grievant.  This made Ms. Mills uncomfortable, so she would stay in her room, usually keeping the door closed.  If Grievant was standing in her doorway, Ms. Mills would ask him to leave, as she was getting ready to teach, and he would do so.  During her testimony, Ms. Mills would not look at Grievant, because, “it takes me back to the place that I was for an entire school year that I don’t want to be in again. . . . Scared to walk out in the hallway, worried that somebody is going to approach me, worried that somebody’s  - - it’s uncomfortable.  It’s not comfortable to work with somebody you don’t know if they’re going to try to block you in your room so you have to brush past them or you don’t know if they’re going to, you know, make a comment about your breasts.”  Id. at pages 11-12.  Ms. Mills felt that Grievant was intentionally blocking her in her room.


27.
Documentation indicates that in March 2011, Grievant was advised in writing by Principal David Allen, that if his pattern of coming to school late continued, a doctor’s excuse for his absence would be required.  The document states that after Principal Allen discussed this with Grievant the first time, “you were subsequently tardy two consecutive days as if making a defiant statement.”  This document does not indicate that Grievant is being disciplined for coming to school late, although a hand-written note at top says “[n]ot for personnel file, first verbal, FYI.”  Grievant presented a doctor’s excuse to Principal Allen indicating the doctor was treating him for medical issues that resulted in him being late for work.


28.
Rhonda Strawderman began working as a Pre-K teacher at the School for the Blind in February 2011.  Shortly after she began working in this position, Grievant approached her at work and asked her to go out dancing and drinking with him.  She told him, “no,” that she was married, and that she did not go dancing and drinking.  Grievant, however, asked her many times after that, while they were at work, and in front of students, to go out with him.  She told a co-worker about this, and the co-worker reported it to supervisory personnel.  After Grievant’s unwanted attentions were reported, Grievant was nasty and short with Ms. Strawderman.


29.
Sometime during the winter of 2009-2010, Kathy Smith was working with Grievant after a snowstorm, when the staff reporting to work was limited.  She saw Grievant push A.B., a female student who was blind, to hurry her along outside.  Ms. Smith explained that when she is out in bad weather with a blind student she sight guides them, which means she lets the child hold onto her elbow to help them.  This is not what she observed Grievant doing.  Ms. Smith told Principal Allen that she had seen Grievant push A.B.


30.
Grievant testified he had “noticed that there was, like, black ice, a sheet of ice, and I quickly ran up.  And she was starting to walk on the ice.  Instead of saying, ‘A, this is Mr. Lippold here.  Let me help you across the ice,’ I got her by her elbow and just took her across the ice with me - - so she wouldn’t fall.”  Grievant testified he did not push A.B.  Grievant did not explain how he was able to see black ice, how he was able to run toward A.B. without slipping on the ice, why A.B. did not slip when she had already started to walk on the ice, or how he managed to get A.B. by the elbow and guide her across the ice without either of them slipping.


31.
After the complaint against Grievant regarding pushing A.B., in June 2010, Grievant was accused of pinning A.B. against a locker.  A.B.’s mother alleged that a janitor at the SDB had witnessed this, but the janitor denied having seen Grievant pin A.B. against a locker.  Grievant denied the allegation, but admitted in his testimony that he had at the time approached A.B. and asked her if her mother was still mad at him.  Grievant was not disciplined for this alleged behavior.  A.B. was not called to testify regarding this incident.


32.
On February 20, 2006, Grievant was advised by Memorandum from Principal Newhouse, that there was a serious incident on the bus, despite the fact that there were three coaches on the bus, including Grievant; that “we must be very aware and alert concerning the behavior of our students;” and that in the future, boys and girls would not be permitted to ride the same bus.  The incident involved a male and female student making out on the bus.  Grievant did not believe he was responsible as he was not sitting in the area of the bus where these students were.


33.
On January 23, 2006, Grievant was advised by Sherry Eglinger, Director of Student Living, that he was not to bring his children on campus to visit with students without permission.


34.
Documentation dated November 15, 2004, indicates that Grievant was advised to stop bringing his own children to the kitchen for ice cream after school, that he was told to stop bringing his own children to the dorms in the evenings, and that he was told to stop bringing his own children to the gymnasium where they were interfering with basketball practice.  The same documentation states that two child care workers reported to someone that Grievant had been teaching a student “the woodie dance” and they heard him say it had to do with “being on a woman,” a child care worker reported to someone that Grievant had told a student she looked like a street walker, that Grievant was told again about not calling into “SEMS” when he was absent, and that progress reports for students must be legible.


35.
A Memorandum dated November 4, 2004, states that Mr. Allen advised Grievant to “be very careful in future interactions to maintain the proper professional relationship with students and not interact with them as one of their peers.  Specifically there are two areas to be watched: 1.  Language will always remain professional.  Even in joking with the students, expressions such as ‘kick your a..’ will not be used.  2.  Physical contact with the students will be limited to appropriate demonstrations of skills and guidance in techniques.  Wrestling ‘challenges’ with the students will not be engaged in.”


36.
On September 27, 2004, a student assigned to Grievant’s class was found wandering around in front of the gymnasium.  Grievant admitted he was responsible for getting the students to the gymnasium, and that he had not made sure the student followed everyone into the gymnasium.  Documentation indicates that Grievant was advised that this was a serious safety issue and he was to know where his students were, but he was not disciplined for this.  The documentation also states, “[a]s we noted last week, you are not to be in the gymnasium area with students and staff from the School for the Deaf.”


37.
A Memorandum dated September 23, 2004, states that Principal Connie Newhouse advised Grievant that School for the Blind PE classes were to be separate from classes for the School for the Deaf, to “make sure there is no yelling, pushing or ‘in your face’ type behaviors in PE class,” and that his lesson plans needed to be improved.  The Memorandum does not indicate what prompted the advice regarding yelling and pushing.


38.
A Memorandum dated September 2, 2004, states that Mr. Allen spoke with Grievant that morning about striking a student and telling another student to “shut up.”  The Memorandum states that Grievant admitted to playfully slapping the student’s face and tell a student to “shut up,” when he had been unsuccessful in his efforts to get her to be quiet.  The Memorandum states that Grievant was “cautioned that both behaviors were to cease.”


39.
A Memorandum dated July 21, 2004, indicates that Mr. Allen advised Grievant that IEP objective pages were missing for four students, which delayed sending the IEPs out to parents and counties, due to Grievant and one other teacher not completing the pages on time.  The Memorandum indicates that Grievant was advised to make it a priority in the coming year to complete paperwork on time.


40.
In March 2004, Grievant was in the kitchen area of the School for the Blind where his mother-in-law worked.  Grievant was going through a divorce at the time, and he and his mother-in-law became loud, and both told each other “I’ll shoot you,” and imitated shooting a pistol with their fingers.  Grievant was not disciplined for this incident.


41.
A document in the Principals’ files dated August 19, 2002, states that Grievant was advised in writing by Principal Newhouse that being late was very serious due to his responsibility for students, and he was to make an effort to be on time everyday.  The document states that Grievant had overslept on that morning and arrived at school at 8:15 a.m.


42.
A Memorandum dated February 6, 2001, states that Grievant and Beth Delawder were advised by Mr. Allen that having students watch videos or TV was to be “restricted to a minimum - i.e. emergency situations.”  The Memorandum also states that they were advised to be more detailed in their lesson plans, rather than listing simply “‘leisure skills’” in an activity block.


43.
On December 17, 1998, Grievant was accused by a student of pushing him into a urinal.  The record does not reflect that any finding was made with regard to this allegation, or that Grievant was disciplined.


44.
A Memorandum dated January 27, 1998, states that Grievant was advised in writing of school policy regarding leaving school early, in response to his leaving school the preceding day at 11:00 a.m. without notifying the office.  A Memorandum dated March 12, 1998, states that Grievant was advised that he was to personally notify Principal Connie Newhouse or Janet Buckley when he would not be at work, rather than leaving a leave slip or note with a student as he had done earlier that day, and to “[p]lease adhere to this policy immediately.”  The record does not reflect that Grievant was disciplined for either incident, or that he responded in writing.   A Memorandum dated September 25, 2002, states that Principal Newhouse again noted that Grievant had left school without notifying her or Ms. Buckley, and that they did not know he had left school early until Ms. Buckley had found the leave slip on her desk.  The Memorandum states that Principal Newhouse advised Grievant proper procedure was to notify her, Ms. Buckley, or a David Allen, Elementary Coordinator at the School for the Blind, if he was leaving school early, and to “[p]lease use the correct procedure when leaving school.”  On November 4, 2002, Grievant was verbally reprimanded by Principal Newhouse for leaving school early again without notifying the proper personnel on November 1, 2002.  Grievant had left a leave slip, and “thought Mrs. Buckley saw him leave” it.  The record does not reflect that Grievant filed a grievance over the verbal reprimand.


45.
On May 23, 1996, Principal Workman recommended that Grievant be suspended without pay for three days for requiring second and third grade students to run one mile around the athletic field on May 20, 1996, when the temperature exceeded 96 degrees, yelling at them to not stop and walk, and threatening them with suspension of their swimming privileges.  Grievant also had failed to check the medical history of the students, and was unaware that one of the students had a history of seizures.  Grievant’s response initially was that they should have been able to run a mile in the heat.  Grievant had also called off work sick in order to attend a field trip with the School for the Deaf, and later turned in a leave slip marked sick leave for the day.  Grievant was issued a written reprimand by SDB Superintendent Max D. Carpenter for his failure to exercise good judgment with regard to the health of the children, and a second written reprimand for being untruthful with regard to calling off work sick and turning in a sick leave slip, and docked a day’s pay for the day he did not report to work.  Grievant responded by letter dated June 11, 1996, that he thought he should have been given two verbal reprimands and allowed to use a snow comp day, stating he was “being single out and harassed.”  Grievant advised that if his demands were not met, he wanted “a hearing on both cases.  I also have a long list of things happening on campus. [illegible] reply by 3:30 p.m. June 12, 1996.”  Superintendent Carpenter reduced the written reprimand for requiring students to run in extreme temperatures in the sun to a verbal reprimand, and allowed Grievant to use a snow comp day for the sick day, with pay for the day, but the other written reprimand remained in place.  The record does not reflect that Grievant filed a grievance over either the verbal or written reprimand.


46.
A Memorandum dated March 13, 1992, indicates that Principal Workman stated that he had been advised that Grievant was leaving a teacher’s aide in charge of his class, and that if this was “the case, it cannot continue.”  Grievant was also purportedly advised that the physical education teachers and occupational therapist were not to have parties when students were present unless the students were invited.  The Memorandum states that Grievant was advised that he was to be “on time and present for each of your classes.  You should be there approximately five minutes before 8 A.M.”  The record does not reflect that Grievant was disciplined for this alleged action.


47.
A document bearing date February 9, 1989, indicates that Shari Steckert, coach of the girls’ volleyball team for the School for the Deaf, put in writing information about which she had advised Acting Principal Workman on February 7, 1989, regarding Grievant.  She stated that Grievant had offered his assistance with volleyball practice, and was welcomed to offer pointers on techniques.  His assistance, however, was found by Ms. Steckert to be “so abrasive we did not encourage him to return.”  She found Grievant’s manner to be “so abrupt and insulting to the athletes, they would not want to try his new methods.”  She also advised that she had observed Grievant referring to one of the wrestlers he was coaching as “‘fat’ and ‘slow.’” The document indicates that Acting Principal Workman met with Grievant, and after the meeting made written suggestions for Grievant.  One of the suggestions was stated as follows: “ALL language which may be interpreted as verbal abuse directed towards students from either school is to stop immediately.”  The record does not reflect that Grievant was disciplined for this alleged conduct.


48.
In October 1988, Grievant was accused of making passes at a female student at the School for the Deaf, and it was alleged that the student had become fearful of going to physical education class because of this.  The student and another unidentified female provided written, signed statements that Grievant “had said and done some things which were unbecoming for a professional.”  Acting Principal for the School for the Blind, Tom Workman, confronted Grievant with the allegations, which Grievant denied, stating that some of the deaf girls had teased him and asked him personal questions, and had “sprayed the back of his shirt and head with red hair frost.”  Grievant was told to obtain any materials he needed for his first class from the office before 8:00 a.m., not to have any contact or communication with any of the older deaf girls, and not to leave his class to answer the telephone.  Acting Principal Workman’s confidential report relating the foregoing information concluded, “[t]his report has not been written to accuse or point the finger at any person or persons.  It has merely stated the facts as they were told to me and as I found them upon my investigation.”  The record does not reflect that a finding was made that Grievant had engaged in the conduct of which he was accused, and Grievant was not disciplined for any such conduct.  None of the students were called to testify, nor was Mr. Workman called to testify.


49.
Grievant attended training entitled “Addressing Bullying, Harassment & Intimidation in Schools” on August 17, 2011, and he attended a “Bullying, Harassment and Intimidation Assembly” on November 18, 2011.


50.
Grievant’s last teaching evaluation was for the 2004-2005 school year.  Grievant was rated as meeting standards in all areas, with a comment that Grievant’s lesson plans needed to be more detailed.  Grievant was evaluated as a wrestling and swim team coach in late 2011 and early 2012, receiving a rating of meets standards in all areas.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Article 17 of Chapter 18 of the West Virginia Code is entitled West Virginia Schools for the Deaf and Blind.  It provides, at Section 8 that,

the state board may suspend or dismiss any teacher, auxiliary personnel or service personnel, subject to the provisions of this article, for immorality, incompetency, cruelty, insubordination, intemperance or willful neglect of duty.  The charges shall be stated in writing and the teacher, auxiliary personnel or service personnel affected shall be given an opportunity to be heard by the state board, sitting as a hearing board, or by an assigned hearing examiner employed by the state board to preside at the taking of evidence upon not less than ten days written notice.  A hearing examiner shall prepare his or her own proposed finding and recommendation, make copies of the findings available to the parties and then submit the entire record to the state board for final decision. . . .


Grievant’s employment was terminated for insubordination and immorality.  Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

The term immorality has been interpreted as, "connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.'"  Golden v. Bd. of Educ. of County of Harrison, 169 W. Va. 63, 285 S.E.2d 665, 668 (1981);  Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995).  "'Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.'  See Hayes, [supra], citing Youngman v. Doerhoff, 890 S.W.2d 330 (MOCC. 1994)."  Bell v. Mingo County Bd. of Educ., Docket No. 97-29-172 (Mar. 10, 1998);   Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “Possession of marijuana is illegal, and ‘not in conformity with accepted principles of right and wrong behavior.’  Golden, supra.”  Miller v. Wood County Bd. of Educ., Docket No. 03-54-376 (Mar. 16, 2004).


Respondent presented documentary evidence regarding many incidents which are alleged to have occurred since 1988.  In those instances where the only evidence was a memo in a file with no record of disciplinary action being taken, and no testimony was presented to substantiate that the allegations were anything more than that, Respondent did not prove those allegations to be true, and the undersigned declines to go through each and every one of them.  While Ms. McKenery testified about each document’s contents, she did not indicate that she had personal knowledge of any of these allegations, or that she had conducted an investigation into any of the allegations.   If Respondent believed the allegations had merit and were serious, then an investigation should have been conducted at the time, and if Grievant was at fault, then Grievant should have been disciplined when the incidents occurred.


Grievant denied nearly all the allegations against him, asserting that the witnesses who testified to Grievant’s inappropriate advances and/or comments were all lying.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). 


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


With regard to Ms. Mills’ testimony that Grievant had told her his daughter was large-breasted like her and pulled her shirt out, Grievant presented no rationale for Ms. Mills to have fabricated such a story.  Although the undersigned did not personally observe Ms. Mills, she presented detailed testimony regarding the incident, was consistent in her testimony, and she responded frankly to the cross-examination by Grievant’s counsel, making no excuses or apologies for the fact that no one had come forward to corroborate her testimony or that Principal Allen had not properly documented her complaints.  Grievant flatly denied that he had said anything to Ms. Mills about her breasts or boobs, and denied he had pulled her shirt out.  He offered no explanation why Ms. Mills would make up such a bizarre story. 


Grievant, however, presented conflicting testimony on some issues, and his explanation regarding the incident with A.B. that he was trying to prevent her from falling on black ice that he had somehow seen, when neither of them slipped at all on the ice, is difficult to believe, particularly given that Kathy Smith testified that she saw Grievant push A.B., and Ms. Smith was his “very close friend.”  Grievant also denied he had made the extremely inappropriate sexual comment to Ms. Smith that she described, and stated his friend was lying about this, again, giving no reason why she would do so.  The undersigned finds no evidence that Ms. Mills had any reason to fabricate such a story, and that she was a credible witness, while Grievant was not credible in his blanket denials.


Ms. Strawderman also testified at the disciplinary hearing regarding Grievant’s unwanted advances.  Ms. Strawderman stated quite clearly that Grievant’s invitations did not involve going out with a group, and that she repeatedly told him no, she was not interested in going out with him.  Grievant testified that he had asked Ms. Strawderman to go out with a group one time to have a few beers, and when she said she was married, he told her to bring her husband.  Grievant offered no reason why Ms. Strawderman would provide false testimony against him.  Based on the clarity of Ms. Strawderman’s testimony and Grievant’s lack of credibility, the undersigned concludes that Grievant repeatedly made unwelcome advances toward Ms. Strawderman at the workplace, and refused to accept that she did not wish to go out with him.


As to the incident with D.P. at Camp Gizmo on July 16, 2012, Respondent did not present D.P. or Jennifer Smith as witnesses; rather Respondent placed into evidence their written statements and the transcripts from the statements they gave Ms. McKenery, and Ms. McKenery’s conclusions regarding her investigation.  These statements are hearsay.  The Grievance Board has applied the following factors in assessing hearsay testimony:  1) the availability of persons with first hand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.
 Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).


D.P. and Ms. Smith gave signed, written statements, but they were not sworn.  Respondent did not indicate why neither was called to testify.  Their written statements are consistent with each other regarding what Grievant said to D.P., and generally consistent with Grievant’s own admissions.  However, according to Ms. McKenery’s interview notes,
 while Grievant admitted he had pointed to D.P.’s bathing suit string from a distance of just six inches, he denied that he had touched D.P., and neither D.P.’s written statement or her statement to Ms. McKenery says anything about Grievant touching her.  Grievant testified, however, that he sat in his chair, six feet away from D.P. the entire time she was at the pool, which is inconsistent with his statement to Ms. McKenery that the bathing suit string was six inches away when he pointed to it, again calling Grievant’s credibility into question. However, D.P. emphatically denied to Ms. McKenery that Grievant had touched her, and then, according to Ms. McKenery, D.P. told Ms. McKenery after the recorder was turned off that Grievant had touched her, as Ms. Smith had stated.  The undersigned cannot conclude from this inconsistent hearsay evidence that Grievant touched D.P. or the string of her bathing suit, although it is clear that Grievant was uncomfortably close to D.P.


Grievant denied that he meant anything inappropriate when he told D.P. she looked hot, and testified he was just trying to encourage her to get in the pool.  It is clear from the statements of D.P. and Ms. Smith that Grievant made D.P. uncomfortable with his repeated, unwelcome attempts to get D.P. to remove her clothing, and that he was incessant in his efforts despite the fact that D.P. made clear that she had no desire to go swimming.  Any young woman would have been made uncomfortable by an older man taking such an interest in her exposing her bathing suit, and Grievant had no business pursuing the matter.  Whether he meant anything by saying D.P. looked hot or not, it is clearly the type of comment that has a double meaning with sexual overtones, and when made in connection with the comments about removing her clothing, and the failure to take no for an answer, Grievant’s comments and behavior were clearly inappropriate and, if not sexually explicit, filled with innuendo, and, consistent with his pattern of inappropriate behavior toward women at the workplace.  Part of this pattern includes Grievant’s conversation with R.L. about where she lived.  While that conversation might seem harmless in a vacuum, something about Grievant’s approach clearly made R.L. uncomfortable, and his pattern of behavior indicates that she was correct in being concerned with his interest in her residence.  Grievant has certainly given Respondent good reason to question his motives and to be concerned about the safety and well-being of his co-workers and students.


Respondent has in place policies which define and prohibit sexual harassment which it cited to.  The undersigned does not need to compare Grievant’s behavior to the definitions in these policies to conclude that Grievant clearly engaged in inappropriate sexual harassment and immoral conduct.  “‘The hostility vel non of a workplace does not depend on any particular kind of conduct; indeed, ‘[a] worker need not be propositioned, touched offensively, or harassed by sexual innuendo in order to have been sexually harassed.’ Quick v. Donaldson Co., 90 F.3d. 1372, 1379 (8th Cir. 1996).’ Billings v. Town of Grafton, 515 F. 3d 39 (1st Cir. 2008).”  Rogers v. W. Va. Regional Jail and Correctional Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).  In this case, all of these categories have, unfortunately for Grievant’s co-workers and other females on the campus of the SDB, been checked off.


As to the letter to Principal Allen, there was no directive here which Grievant disobeyed.  However, "[e]mployees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions."  Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990). An employer has the right to expect subordinate personnel "to not manifest disrespect toward supervisory personnel which undermines their status, prestige, and authority  .  .  .".  McKinney v. Wyoming County Bd. of Educ., Docket No. 92-55-112 (Aug. 3, 1992) (citing In re Burton Mfg. Co., 82 L.A. 1228 (Feb. 2, 1984)).  While Principal Allen was retiring at the end of June, he was still Grievant’s supervisor at the time, and Grievant’s statements in the letter are clearly disrespectful.  Grievant suggested that Principal Allen had harassed him and was a terrible supervisor.  Even were the undersigned to determine that this was true, it would not justify Grievant’s actions.  However, were the undersigned to examine this allegation, the conclusion would be that Principal Allen let Grievant get away with too much.  All of this aside, the tone of the letter and the juvenile way in which it is written is quite disturbing.

Grievant argued that he was entitled to progressive discipline, and to an improvement plan.  First, Grievant’s conduct constitutes immorality, that is, his conduct was “‘not in conformity with the acceptable standards of proper sexual behavior.'"  Golden, supra.   As such, he is not entitled to an improvement plan.


“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

Grievant did not demonstrate that the discipline imposed was clearly excessive.  Grievant’s behavior was over the top, and Respondent demonstrated that the students and employees at the SDB should not be subjected to his conduct.


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


3.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

4.
Respondent proved the charges against Grievant, and that Grievant’s employment should have been terminated.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
June 17, 2015
�  The transcript states the date is May 28, 2013, but it is clear that the year was 2014.


�  The United States Merit System Protection Board Handbook (“MSPB Handbook”) set out these as factors to examine when assessing hearsay.  See Borninkhof v. Department of Justice, 5 MSBP 150 (1981).


�  Grievant would not allow Ms. McKenery to record the interview.






