WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DEBBRA DURHAM et al.,
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v.







Docket No. 2014-0762-CONS

HANCOCK COUNTY BOARD OF EDUCATION,



Respondent.

DECISION


Debbra Durham, Sara Sutton, Cheryl Thornburg, and Cheryl Reardon, are all employed as Classroom Aides by Respondent, Hancock County Board of Education (“Board”). Grievants Durham, Sutton and Thornburg, through their attorney, filed identical level one grievance forms dated October 1, 2013, stating:

Grievant alleges that she is entitled to the classification of Autism Mentor, which Respondent has refused to grant to her. Grievant alleges violation of W. Va. Code 18A-4-8.

Grievant seeks [as relief] reclassification by addition of the autism mentor classification title to her contract of employment.  Grievant also seeks compensation for lost wages with interest and benefits including, but not limited to, autism mentor seniority, retroactive to the maximum extent allowed by law.


Grievant Reardon filed a level one grievance form dated October 2, 2013, alleging inter alia:
. . . I received full accreditation on May 9, 2013, for an autism mentorship.  Currently, I have 2 autistic children in my care in a typical “K” setting.  I am alleging that I am misclassified as an aide and should be reclassified as an autism mentor. I allege violation of Code (WV) 18A-4-8 & 18A-4-8a. 
As relief, Grievant Reardon seeks, “Pay scale, benefits and seniority upgrade to autism mentor. Back pay and interest on all monetary sums.”


A single level one hearing was held on all four grievances on November 1, 2013. Grievants were represented by John E. Roush, Esq., West Virginia School Service Personnel Association and Respondent was represented by Richard S. Boothby, Esq., Bowles Rice LLP. The four grievances were consolidated at level one.  A decision denying the four grievances was mailed to the parties on December 11, 2013.

Grievants filed level two appeals dated December 20, 2013, and a mediation was held on April 25, 2014. An Order relating to the conclusion of the mediation was entered on May 2, 2014. Grievants filed an appeal to level three dated May 11, 2014. A level three hearing was conducted by Administrative Law Judge Ronald Reece
 in the Westover office of the West Virginia Public Employees Grievance Board on October 14, 2014.  Once again, Grievants were represented by John E. Roush, Esq., West Virginia School Service Personnel Association and Respondent was represented by Richard S. Boothby, Esq., Bowles Rice LLP. The parties entered into a “Joint of Stipulations of Fact and Law,” and put on evidence to supplement the record completed at the level one hearing. This matter became mature for decision on November 26, 2014, upon the receipt of the Proposed Findings of Fact and Conclusions of Law from both parties.

Synopsis

Grievants claim that they are entitled to pay for the Autism Mentor classification because they were working with students who were diagnosed with Autism Spectrum Disorders during the 2013-2014 school year, and that they had met all the training and experience standards to qualify for that classification. Respondents argue that Grievants were not entitled to pay as Autism Mentors because they were serving as Aides in Kindergarten classrooms and not in positions that were posted for Autism Mentors. Respondent also argues that Grievant Thornburg did not meet the minimum qualifications for the Autism Mentor classification. Grievants proved that they met all the qualifications to receive pay for the Autism Mentor classification.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter including the stipulations submitted by the parties.
Findings of Fact

Joint Stipulations of Fact and Law:


1.
Under a prior version of State Board of Education Policy 5314.01, Debbra Durham qualified for and held the classification title of Autism Mentor in a posted Aide/Autism Mentor job prior to her bidding on and accepting her present assignment as a Kindergarten Aide.


2.
On May 9, 2013, Cheryl Reardon was given an Autism Mentor contract by the Respondent when she worked at Broadview Elementary School. Four days later, the State Board of Education enacted the current version of Policy 5314.01. Ms. Reardon bid on and currently works in a Kindergarten Aide position.


3.
Under a prior version of State Board of Education Policy 5314.01, Sara Sutton is qualified for the Autism Mentor classification title. See Level Three Decision in
 Sutton v. Hancock County Board of Education, Docket No. 2010-1480-HanED (March 30, 2011). Sara Sutton bid on and currently works in a Kindergarten Aide position. Ms. Sutton never bid on a posted Autism Mentor position with Hancock County Schools.

4.
For more than two years, Cheryl Thornburg worked in a Kindergarten classroom in which children with autism were enrolled. See Grievance Level One Exhibit No. 3. Cheryl Thornburg has not received a classification title of Autism Mentor nor has she been acknowledged by the Respondent as having the two years of experience necessary to be certified as an Autism Mentor under the current version of State Board of Education Policy 5314.01.

5.
Grievant Cheryl Thornburg currently works in Ms. Erin McConnachie’s kindergarten classroom at Allison Elementary School.

6.
Grievant Sarah Sutton currently works in Ms. Natalie Hall’s kindergarten classroom at Allison Elementary School.


7.
Grievant Debbra Durham currently works in Ms. Melissa Maher-Bane’s kindergarten classroom at Allison Elementary School.


8.
Grievant Cheryl Reardon currently works in Ms. Pam Mendrick’s kindergarten classroom at Weirton Heights Elementary School.


9.
No Grievant has been assigned by Respondent to work as an Autism Mentor with any student.


10.
The Respondent does not contest that Grievants, other than Cheryl Thornburg, are qualified to hold the position of Autism Mentor.


11.
None of the Grievants are currently serving in a position that was posted as an Autism Mentor position.


12.
As a matter of law, only a student’s Individualized Education Plan team is authorized to determine whether a child requires an Autism Mentor as a related service under the Individuals with Disabilities Education Improvement Act of 2004.
Additional Findings of Fact:

Autism Spectrum Disorders:

13.
Autism Spectrum Disorders (“ASD”) are disabilities with many variations in symptoms and/or behaviors. Furthermore, people with autism spectrum disorders vary widely in abilities, intelligence and behaviors across those indicators. In other words, characteristics associated with autism spectrum disorders may be observed in a range of mild to very severe forms. . . . Because the three disability groups included in autism spectrum disorders are syndromes (i.e., a collection of symptoms), different children experience distinct characteristics with varying degrees of impairments. Each child is at different developmental levels from other children. Each child will be ready to learn certain skills at different ages.”


14.
“The Diagnostic and Statistical Manual for Mental Disorders (DSM-IV-TR) is used to classify disabilities and provides refined definitions of autism spectrum disorders. ASD are a set of disability groups that are identified under the heading of Pervasive Developmental Disorders (PDD). PDD are characterized by severe and pervasive impairment in several areas of development, including reciprocal social interaction skills, communication skills or the presence of stereotyped behavior, interests and activities.” Respondent’s Exhibit 6.


15.
The following is a brief description of the three categories of Pervasive Developmental Disorders that fall under the term ASD:
Pervasive Developmental Disorder-Not Otherwise Specified (PDD-NOS)

The category of Pervasive Developmental Disorder-Not Otherwise Specified is used when a child does not meet the diagnostic criterion for other disabilities, but does display a severe and pervasive impairment in the development of social interaction or communication skills, or the presence of restricted, repetitive and stereotyped patterns of behavior, interests and activities. 

Asperger’s Syndrome 
Children with Asperger’s Syndrome have significant difficulties in social interaction and may exhibit restricted, repetitive and stereotyped patterns of behavior, interests and activities. Asperger’s Syndrome causes observable significant impairment in social, occupational or other important areas of functioning. In contrast to Autistic Disorder, people with Asperger’s Syndrome do not display clinically significant delays in language acquisition, although there may be deficits in the practical use of language and social-communication skills. Students with Asperger’s Syndrome typically do not demonstrate cognitive delays during the first three years of life. 
Autism/Autistic Disorder 
Children with autism have significant difficulties in social interaction, expressive and receptive communication and may exhibit restricted, repetitive and stereotyped patterns of behavior, interest and activities. Onset of autism may be evident before age three, with observable delays and/or abnormal functioning in social interaction, language or symbolic play.


IDEA and Policy 2419:

16.
The Individuals with Disabilities Education Improvement Act of 2004 (IDEA) is a federal law providing for the education of children with disabilities. IDEA guarantees a free appropriate public education (FAPE) for students eligible for special education services ages three to twenty-one years.  Autism Spectrum Syndrome is a disability covered under IDEA.


17.
A FAPE must be available to all students between the ages of three and twenty-one who are eligible for special education services. The individualized FAPE must include special education services in the least restrictive environment (LRE) and may include related services, transition services, supplementary aids and services, and/or assistive technology devices and services. West Virginia Board of Education Policy 2419  (126 C.S.R. 16, chapter 1).

18.
West Virginia Board of Education Policy 2419 sets out the procedural requirements for complying with IDEA in West Virginia Public Schools. Policy 2419 requires that students whose disabilities may be effecting their educational development be evaluated in accordance with the requirements of IDEA 2004 and West Virginia Code §18-20-1 to determine whether a student has a disability or is gifted, and the nature and extent of the special education and related services the student needs.

19.
The evaluation is conducted by an eligibility committee (EC) to determine the student’s eligibility for special education before the provision of special education and related services to a student. Policy 2419. 


20.
Students who are not determined to be eligible for special education or related services are given the same instruction as other students in the classroom.  An Aide in such classroom would not be required to use specific differentiated strategies with those students.

21.
If the student is determined to be eligible he/she is referred to an Individualized Education Program (IEP) Team to develop adaptions to educational content, methodology or delivery of instruction to address the unique needs of the student that result from the disability as well as ensure access to the general education curriculum in an effort to allow the student to meet the educational standards that apply to all students. The goal is to identify the unique needs of the student and plan for the special education and related services to meet those needs. Policy 2419, Chapter 5.

22.
The services provided to a student with ASD are dependent upon the student’s specific needs as identified in the IEP and may be provided in a special education setting or a regular education classroom.

Debbra Durham:


23.
Grievant, Debbra Durham, has worked for Respondent as a classroom aide for approximately five years, and is presently assigned as a kindergarten classroom aide at Allison Elementary School. Melissa Maher-Bane is the kindergarten teacher in that classroom.

24.
Grievant Durham has met all the criteria for the Autism Mentor classification and has a seniority date in that classification of December 15, 2011. Grievants’ Exhibit 1.


25.
At the beginning of the 2013-2014 school year, E.G.
 was assigned to Ms. Maher-Bane’s kindergarten class. E.G. had been identified by the school’s Eligibility Committee as having ASD and being eligible for educational services related to that disorder. Until October 28, 2013, E.G. was in Ms. Maher-Bane’s kindergarten classroom for the entire day.  After that date, E.G. spent most of the school day in a special education class but returned to the kindergarten classroom for approximately one and a half hours per day.  

26.
E.G. would get off task frequently, wonder away from his seat and, when frustrated, he would run from the room. When E.G. was in the room, Ms. Durham had to spend most of her time with him, keeping him on task, redirecting his attention, keeping him in his seat and not running.

Cheryl Thornburg:


27.
Grievant, Cheryl Thornburg, has been employed by Respondent as a classroom aide for more than thirteen years. She currently works in Ms. Erin McConnachie’s kindergarten classroom at Allison Elementary School, and has been in that assignment since approximately the 2004-2005 school year.  


28.
Students with ASD were assigned to that kindergarten classroom in school years 2005-2006, 2006-2007, 2007-2008, 2008-2009, 2010-2011, 2011-2012, and 2013-2014 school years. Grievant Thornburg provided services to those students in that classroom during those school years. Grievant was the only classroom aide assigned to that classroom during that time. Respondent received verification of the foregoing from Ms. McConnachie and Grievant Thornburg no later than September 6, 2011. Grievants’ Exhibits 3 & 4.

29.
Grievant Thornburg had completed all of the training required to become an Autism Mentor between June 2006 and March 2008.


30.
Grievant applied with Respondent for multiclassification as an Autism Mentor on September 6, 2012. By letter dated September 23, 2013, more than a year after her application, Lynne Shroads, on behalf of Respondent, informed Grievant that her experience with autism students did not meet the criteria in state board policy 5314.01.


31.
The policy cited by Ms. Shroads did not become effective until May 13, 2013. The experience Grievant Thornburg submitted with her request for the Autism Mentor classification met the requirements for that classification under the version of State Board Policy 5314.01 that was in effect when Thornburg’s request was submitted in September 2012.  

32.
During the 2013-2014 school year C.H. was in Ms. McConnachie’s class and Grievant Thornburg worked with him the entire school year. C.H. had been identified as being entitled to service due to ASD by the eligibility committee. C.H. is high functioning and does not need as much assistance as many student with ASD, but did need help with social interaction with other students which Grievant Thornburg provided.  Student J.H. also suffers from ASD and was assigned to this classroom during that school year.  J.H. had significant problems with sanitation issues, as well as emotional and sometimes violent outbreaks of behavior.  Ms. Thornburg provided special instruction and behavior rules for J.H. to accommodate his ASD.

Cheryl Reardon:

33.
Grievant, Cheryl Reardon, has been working with Respondent in the classroom aide classification for six years. She qualified for and received a contract as an Autism Mentor from Respondent on May 9, 2013. 


34.
During the 2013-2014 school year Grievant Reardon served as an aide in a kindergarten classroom at Weirton Heights Elementary School.  Pam Mendrick is the teacher in that classroom.


35.
During the 2013-2014 school year student E.G.
 was enrolled in Ms. Mendrick’s kindergarten class. He had been identified by the eligibility committee as being entitled to services due to ASD.  E.G. is high functioning and requires little assistance. However, Ms. Reardon worked with him to stay on task because of a short attention span and to keep him under observation because he tended to wander.

Sara Sutton:


36.
Grievant, Sara Sutton, has been employed by Respondent as a classroom aide for a number of years. She is presently employed by Respondent as an aide in the kindergarten classroom at Allison Elementary School. Natalie Hall is the teacher assigned to that classroom.


37.
Grievant Sutton met all the necessary qualifications to be an autism mentor on June 1, 2009. Sutton v. Hancock County Bd. of Educ., Docket No. 2010-1480-HanED (Mar. 30, 2011).


38.
During the 2013-2014 school year, student W.F. was assigned to Ms. Hall’s kindergarten classroom. W.F. was identified as eligible for services by the eligibility committee due to ASD.  W.F. has a short attention span and tends to wander around the classroom. His behavior can pose a danger to other children so he must be closely monitored and somewhat segregated from the other children.  Grievant Sutton works with W.F. regularly to address these issues.
Discussion


As this grievance does not involve a disciplinary matter, Grievants bear the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 §  3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievants’ argument is straight forward.  They believe that they all meet the qualifications for the Autism Mentor classification and are working as aides in classrooms where students with ASD are assigned. Since Grievants are working with students with ASD they believe they are working in a position which entitles them to Autism Mentor pay under the applicable statute. 

Respondent argues that the statute has been too broadly applied. Respondent notes that the West Virginia Board of Education has updated its policy regarding Autism Mentors. Respondent alleges that under the new policy an aide must be hired to hold a position posted for an Autism Mentor and be serving a student who has been found to need the services of an Autism Mentor by the IEP team or Eligibility Committee to be eligible for placement and pay for the Autism Mentor classification.  Respondent contends that Grievant Thornburg does not meet the minimum qualifications for the Autism Mentor classification because her experience is not consistent with the requirements of the new policy.  Additionally, Respondent contends that the other three Grievants do not qualify as Autism Mentors because they are not serving in positions that were posted for Autism Mentors.

The statute which defines “Autism Mentor” is West Virginia Code § 18A-4-8(i)(14) which states:
(i)(14) “Autism mentor” means a person who works with autistic students and who meets standards and experience to be determined by the State Board. A person who has held or holds an aide title and becomes employed as an autism mentor shall hold a multiclassification status that includes both aide and autism mentor titles, in accordance with section eight-b [18A-4-8b] of this article.

The Grievance Board has consistently held that W. Va. Code § 18A-4-8(i)(14) is clear and unambiguous.  All the statute requires is that the employee “works with autistic students” and meets the standards and experience established by the State Board of Education to qualify for the Autism Mentor classification.   Dalesio v. Hancock Co. Bd. of Educ., Docket No. 2011-0601-HanED (July 28, 2011); Sutton v. Hancock County Bd. of Educ., Docket No. 2010-1480-HanED (Mar. 30, 2011); Carr v. Tucker County Bd. of Educ., Docket No. 06-47-376 (May 7, 2007).  The statute has not changed. What has changed is the nature of the qualifications and experience required by the state board under Policy 5314.01. 

The original version of Policy 5314.01 became effective on September 26, 1992. The policy required the following standards and experience for an employee to qualify as an Autism Mentor:

3.1. Meet the qualifications of Aide “III” as delineated in W.Va. Code § 18A-4-8.

3.2. Successful completion of a staff development program related to autism as determined by the State Department of Education.

3.3. Two (2) years of successful experience working with autistic students.

3.4. Physical ability and stamina necessary to complete all job tasks, including tasks related to ensuring student safety.

For the employee to gain experience required pursuant to this policy, the student with autism was not required to have been found eligible for services by the eligibility committee or have an IEP designation of autism. It was sufficient for the employee to work “with an autistic student, providing appropriate services to his disability.” Carr v. Tucker County Bd. of Educ., supra. See also, Sutton v. Hancock County Bd. of Educ., supra. 

Respondent does not dispute that Grievants Durham, Sutton, and Reardon have met the qualifications for the Autism Mentor classification under the original policy.  West Virginia Code § 18A-4-8e(i) provides:

(I) Notwithstanding any provisions in this code to the contrary, once an employee holds or has held a classification title in a category of employment, that employee is considered qualified for the classification title even though that employee no longer holds that classification.

Accordingly, Grievants Durham, Sutton, and Reardon are all entitled to the Autism Mentor classification and the only determination left in this matter is whether they were “working with autistic students.”


Respondents contend that Grievant Thornburg does not qualify for the Autism Mentor classification because her experience does not meet the standards established in the most recent version of Policy 5314.01. The new version of Policy 5314.01 became effective on May 13, 2013. Respondent’s Exhibit 5. However, Grievant Thornburg applied with Respondent for multiclassification as an Autism Mentor on September 6, 2012 and provided evidence of qualifying experience pursuant to Policy 5314.01 as it existed at that time.
 West Virginia Code § 18A-4-8(g) requires that:

(g) When there is a change in classification or when a service person meets the requirements of an advanced classification, his or her salary shall be made to comply with the requirements of this article and any county salary schedule in excess of the minimum requirements of this article, based upon the service person's advanced classification and allowable years of employment.

Grievant Thornburg met the qualifications for the Autism Mentor classification and notified Respondent of that fact in September 2012.
  She was entitled by statute to receive that classification at that time.  Sutton v. Hancock County Bd. of Educ., supra. Accordingly, Grievant Thornburg is also entitled to the Autism Mentor classification.


The West Virginia Board of Education enacted a new version of Policy 5314.01 which became effective on May 13, 2013.  The new version of the policy significantly altered the standards and experience necessary to qualify for the Autism Mentor classification. The new standards and experience are the following:
3.1. Meet the qualifications of “Aide III” as delineated in W. Va. Code § 18A-4-8.


3.2. Successful completion of a staff development program related to providing instructional supports to students with autism as determined by the West Virginia Department of Education (WVDE) and delineated in the WVDE’s Guidelines for Best Practices Autism Spectrum Disorder: Services in West Virginia Schools.

3.3 Two (2) years of successful experience providing classroom instructional supports to a student(s) with autism under the supervision of a fully certified special education teacher.


3.3.c. A student must be an eligible student with autism for the time the aide provided instructional supports in order for the experience to be counted. The student’s eligibility as a student with autism is determined and documented by the Eligibility Committee (EC) in accordance with W. Va. 126CSR16 West Virginia Board of Education Policy 2419:  Regulations for the Education of Students with Exceptionalities. If a student had a change in EC determination to or from autism while the aide was providing instructional supports, the aide will receive credit only for experience during the time the student was an eligible student with autism as determined by the EC.



3.4. Physical ability and stamina necessary to complete all job tasks, including tasks related to ensuring student safety.



3.5. Upon completion of the requirements delineated in this policy and when standards have been verified as met, an aide is eligible to apply for a position of autism mentor.


3.5.a. To receive the autism mentor pay grade, an aide must be employed in an autism mentor position.


The requirements that the applicant meet the qualifications of the Aide III classification, complete a designated staff development program, and have the physical stamina necessary to complete the task assigned to autism mentor basically remained the same. The main changes in the standards and experience are the nature of the experience necessary to qualify for the classification and the requirement that “to receive the autism mentor pay grade, an aide must be employed in the Autism Mentor position.” 

Because all four Grievants met the standards to qualify for the Autism Mentor classification under the prior policy, they are not required to meet the experience standards under the new version in order to be paid as Autism Mentors. Respondent argues that they are not entitled to be paid as autism mentors because the new policy requires an employee to be employed in a position that was posted specifically for an Autism Mentor in order to be paid pursuant to that pay grade. Grievants are all serving as aides in a kindergarten classroom and their positions were not posted as Autism Mentors.


As previously stated, W. Va. Code § 18A-4-8(i)(14) which remains unchanged, is clear and unambiguous. An aide need only be working with autistic students and meet the standards and experience determined by the state board to qualify for pay as an Autism Mentor.  The State Board’s role is to establish the standards and experience required to meet that qualifications. The Legislature set out when an employee is entitled to be paid in that classification. The statute does not require that an aide be in a specifically posted Autism Mentor position but rather that the aide be working with autistic students to qualify for that pay. The new provision in Policy 5314.01 is clearly in conflict with the plain meaning of the statute. It does not provide a standard or define the experience necessary to meet the Autism Mentor classification. Rather it attempts to limit a board of education’s obligation to pay employees that meet the statutory definition. This fact was made apparent in the testimony of Ms. Homberg when she was asked why section 3.5 was added to the policy and her only reason was that it was in response to a comment.

The West Virginia Supreme Court of Appeals adopted the following syllabus points in Maikotter v. University of W. Va. Bd. of Trustees/West Va. Univ., 206 W. Va. 691;  527 S.E.2d 802 (1999):
3. “Where the language of a statute is clear and without ambiguity the plain meaning is to be accepted without resorting to the rules of interpretation.”  Syl. pt. 2, State v. Elder, 152 W.Va. 571, 165 S.E.2d 108 (1968);  Syl. pt. 1, Peyton v. City Council of Lewisburg, 182 W.Va. 297, 387 S.E.2d 532 (1989); Syl. pt. 3, Hose v. Berkeley County Planning Commission, 194 W.Va. 515, 460 S.E.2d 761 (1995); Syl. pt 2, Mallamo v. Town of Rivesville, 197 W.Va. 616, 477 S.E.2d 525 (1996).

4. Any rules or regulations drafted by an agency must faithfully reflect the intention of the Legislature, as expressed in the controlling legislation. Where a statute contains clear and unambiguous language, an agency's rules or regulations must give that language the same clear and unambiguous force and effect that the language commands in the statute.


Had the legislature intended that an employee be hired into a position specifically posted for a Autism Mentor before being paid for that classification it could easily have stated so. The attempt to limit this statute is not consistent with the clear and unambiguous language of the statute and is invalid pursuant to the Supreme Court’s ruling in Maikotter, supra.


In light of the evidence in this matter, it is necessary to revisit what constitutes working with autistic students. If a student is not identified as entitled to special education services due to ASD, the staff is not required to provide any special accommodations, and is therefore in the same position as all other students in the class. Accordingly, an aide working with that student is not specifically required to do anything different than what he/she might do with other students. For education purposes, a student is really not designated with ASD until he/she is found eligible for services by an eligibility committee. Special education services may be provided in special education and regular education classrooms. Therefore, any aide that meets the standards and experience for the Autism Mentor classification and is working with students who are found eligible for special services due to ASD, are entitled to pay in the Autism Mentor classification. All of the Grievants were providing services to students identified as eligible for special education services because of their ASD diagnosis and were working with autistic students pursuant to the statue.


All of the Grievants were working with autistic students during the 2013-2014 school year and met the standards and experience necessary to qualify for the Autism Mentor classification. Accordingly, the grievance is GRANTED.
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants bear the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).

2.
The statute which defines “Autism mentor” is West Virginia Code § 18A-4-8(i)(14) which states:
(i)(14) “Autism mentor” means a person who works with autistic students and who meets standards and experience to be determined by the state board. A person who has held or holds an aide title and becomes employed as an autism mentor shall hold a multiclassification status that includes both aide and autism mentor titles, in accordance with section eight-b [18A-4-8b] of this article.

3.
The Grievance Board has consistently held that W. Va. Code § 18A-4-8(i)(14) is clear and unambiguous.  All the statute requires is that the employee “works with autistic students” and meets the standards and experience established by the State Board of Education to qualify for the Autism Mentor classification.   Dalesio v. Hancock County Bd. of Educ., Docket No. 2011-0601-HanED (July 28, 2011); Sutton v. Hancock County Bd. of Educ., Docket No. 2010-1480-HanED (Mar. 30, 2011); Carr v. Tucker County Bd. of Educ., Docket No. 06-47-376 (May 7, 2007).

4.
West Virginia Code § 18A-4-8e(i) provides: 

(I) Notwithstanding any provisions in this code to the contrary, once an employee holds or has held a classification title in a category of employment, that employee is considered qualified for the classification title even though that employee no longer holds that classification.

West Virginia Code § 18A-4-8(g) requires that:

(g) When there is a change in classification or when a service person meets the requirements of an advanced classification, his or her salary shall be made to comply with the requirements of this article and any county salary schedule in excess of the minimum requirements of this article, based upon the service person's advanced classification and allowable years of employment.


5.
All Grievants, including Grievant Thornburg, met the standards and experience required to qualify for the Autism Mentor classification under the original version of policy 5314.01, and were entitled to be paid pursuant to that classification if they were working with students with autism.


6.
3. “Where the language of a statute is clear and without ambiguity the plain meaning is to be accepted without resorting to the rules of interpretation.' Syllabus Point 2[,] State v. Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968)." Syl. pt. 1, Peyton v. City Council of Lewisburg, 182 W. Va. 297, 387 S.E.2d 532 (1989).' Syl. pt. 3, Hose v. Berkeley County Planning Commission, 194 W. Va. 515, 460 S.E.2d 761 (1995)." Syl. pt 2, Mallamo v. Town of Rivesville, 197 W. Va. 616, 477 S.E.2d 525 (1996).


4. Any rules or regulations drafted by an agency must faithfully reflect the intention of the Legislature, as expressed in the controlling legislation. Where a statute contains clear and unambiguous language, an agency's rules or regulations must give that language the same clear and unambiguous force and effect that the language commands in the statute. Maikotter v. University of W. Va. Bd. of Trustees/West Va. Univ., 206 W. Va. 691;  527 S.E.2d 802 (1999).


7.
The attempt to limit W. Va. Code § 18A-4-8(i)(14) to only Aides who are in positions that were specifically posted for Autism Mentors is not consistent with the clear and unambiguous language of the statute and is invalid pursuant to the Supreme Court’s ruling in Maikotter, supra.

8.
All of the Grievants were working with autistic students during the 2013-2014 school year and met the standards and experience necessary to qualify for the Autism Mentor classification. 


Accordingly, the grievance is GRANTED. 


Respondent is ordered to pay Grievants the difference between the pay they actually received and the pay they would have received in the Autism Mentor classification for the 2013-2014 school year, plus statutory interest. Additionally, Respondent must restore any benefits, including seniority that Grievants may have earned by holding the Autism Mentor classification during that period. 

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: APRIL 1, 2015.
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WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE

� This matter was subsequently assigned to the undersigned Administrative Law Judge for administrative reasons. 


� The undersigned accepts the facts stipulated by the parties as proven. However, an Administrative Law Judge is not bound by the parties’ joint representations of the law as applied to those facts. 


� Respondent's Exhibit 6, West Virginia Department of Education Guidelines for Best Practices: Autism Spectrum Disorders: Services in WV Schools, published by the WVDF/OSP July 2011.


� Respondent's Exhibit 6.


�  Level three testimony of Pat Homberg, W. Va. Dep’t of Educ. Executive Director of Special Programs.


� All of Grievants’ exhibits are part of the level one record.


� To protect their confidentiality, the initials of students discussed herein will be used instead of their names.


� Grievants’ Exhibit 2, consisting of five certificates of achievement in attendance demonstrating that Grievant had completed those trainings.


�  This is not the same E.G. whom Grievant Durham works with. It is a coincidence that the two students have the same initials.


� Respondent's Exhibit 4.


� See, Findings of Fact 28-32, supra.


� In her letter to Grievant Thornburg denying her experience toward the Autism Mentor classification, Ms. Shroads acknowledged receipt of Grievant’s request dated September 6, 2012 (while the original policy was still in place). Clearly, Respondent failed to comply with the obligations set out in 18A-4-8(g). 


� Respondent's Exhibit 5.
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