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D E C I S I O N
Teresa Wade, Grievant, filed this grievance against her employer the Lincoln County Board of Education ("LCBE"), Respondent, on August 11, 2014. Grievant protests the disciplinary actions levied by Respondent.  The statement of grievance as set forth in the level three appeal states the following:

“Respondent suspended the Grievant without pay and terminated her contract of employment in violation of W.Va. Code 18A-2-8. Grievant contends that she complied or substantially complied with her plan of improvement. Grievant also asserts that her termination was arbitrary and capricious.”
The relief sought states:
(a) reinstatement; (b) compensation for lost wages with interest; (c) restoration of all benefits pecuniary and non-pecuniary; (d) expunging from her records all mention of her suspension and termination.  
As authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process.  Grievant was suspended without pay on July 18, 2014, pending a hearing before the Lincoln County Board of Education to approve the recommended termination of her employment.  A hearing was held before the full membership of the Lincoln County Board of Education on August 5, 2014.  After reviewing the documentation, testimony of witnesses and recommendations of Superintendent Patricia Lucas, the Lincoln County Board of Education chose to uphold the recommendation of the Superintendent and terminate Grievant’s employment.  A level three hearing was held before the undersigned Administrative Law Judge on the 23rd day of January 2015, at the Grievance Board’s Charleston Office. Grievant was represented by John E. Roush, Esquire, of West Virginia School Service Personnel Association.  Respondent was represented by its counsel, Leslie K. Tyree, Esquire.  Both parties submitted Proposed Findings of Fact and Conclusions of Law, and this matter became mature for decision on March 9, 2015, on receipt of the last of these proposals.


Synopsis
Grievant was employed as a fulltime custodian at an elementary school and protests her dismissal from employment.  Respondent maintains the discharge was warranted and justified.  Grievant had been observed numerous times (6) and evaluated 3 times during the school year and none of those observations or evaluations met standards in an acceptable number of categories.  Grievant received two letters of reprimand during the school year and failed to successfully complete her improvement plan.  The improvements made in a few isolated areas were not substantial or significant enough to overshadow identified deficiencies.  Respondent established the charges against Grievant by a preponderance of the evidence. Respondent met its burden.  Respondent proved, by a preponderance of the evidence, that Grievant did not satisfactorily perform the essential duties of her job with sufficient proficiency to meet the needs of the agency and the public it serves.  Grievance DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant was employed by Respondent as a custodian at Midway Elementary School (“Midway”). 
2. Grievant was the only full time custodian at Midway.  There is also a half time custodian employed at the school.
3. Grievant’s performance evaluations prior to the 2013-2014 school year were all acceptable.

4. At the end of the 2012-2013 school year, Principal Don Davis noticed the unclean state of the building and decided that during the upcoming 2013-2014 school year he would take steps necessary to insure the cleanliness of the building.
5. On August 23, 2013, Principal Davis met with Grievant and informed her that he was not happy with the cleanliness of the building and rearranged some of the duties of the schools two custodians to increase productivity during their shifts.
6. Principal Davis met with Grievant on a semi-regular basis throughout the 2013-2014 school year.  These meetings were identified by the Principal as “Custodial Meetings.”
7. Principal Davis documents thirty separate occasions during the year wherein he spoke with, or met with, Grievant regarding job performance. 
8. Problems and/or issues discussed in the “Custodial Meetings” with Grievant ranged from uncleanliness, her failure to inspect the fire extinguishers, break times, smoking on school property, failure to follow the attendance policy and other incidental events. R Ex 2
9. Lincoln County Board of Education Policy 4220 is the Service Personnel Evaluation Policy, R Ex 5.  The Lincoln County School Service Personnel Evaluation Policy, among other information, provides that: 
General: 

All school service personnel (regular and substitute) are covered with these administrative procedures. Any regular or substitute service personnel who does not obtain satisfactory performance rating on an evaluation will be given the opportunity to improve his/her job performance prior to any action to terminate his/her services.

* * *

Definitions: 

Conference: A formal meeting between supervisor/employee or improvement team/employee focusing on the discussion of an observation, an evaluation, or an improvement plan. 

Observations: The process of collecting data on the employee’s job performance. 

Performance Standards: Indicators of job responsibilities, listed on the observation/evaluation form, used to evaluate the performance of an employee. 

* * *

Principles of Operation: 

Orientation: At the beginning of the employment period, the immediate supervisor will inform all employees under his/her supervision of the purposes, instruments, and procedures that will be utilized to evaluate their performances. For substitutes, the evaluation procedures and policy shall also be included in the substitute personnel’s employment interview, orientation, and/or personnel handbook. 

Rating: Performance rating categories on the personnel evaluation forms for employees are a) Meets Performance Standard or b) Does Not Meet Performance Standard. The scale for performance criteria is as follows: 

Meets Performance Standard: 
Performance is consistently adequate and acceptable. 

Does Not Meet Performance Standard:
Performance is not consistently adequate and acceptable. 

* * *
Evaluation Criteria for Regular School Service Employee:
Observation: Each written evaluation must be based upon a minimum of two observations. The observations should be for a minimum of fifteen minutes and shall be conducted openly. 

* * *

Improvement Plan for Regular Service Personnel and Extracurricular Personnel: 

An improvement plan shall be developed by the supervisor and employee when an employee’s performance is “Does Not Meet Standard” in three or more items of the employee’s responsibilities as listed in the performance standards or at the discretion of the supervisors if fewer than three. 

The improvement plan shall designate how the employee shall meet the criteria. The improvement plan shall: 

· Identify the deficiency(ies), 

· Specify the corrective action to remediate the deficiency(ies), 

· Contain the time frame for monitoring and deadlines, but in no case shall an improvement plan be more than one (1) semester in length, 

· Describe the resources and assistance available to assist in correcting the deficiency(ies). 

After an employee has successfully corrected the deficiency(ies), the employee must continue to demonstrate competency in the deficient area(s). 

See Service Personnel Evaluation Policy, R Ex 5

10. Service Personnel Evaluation Policy provides that three or more “Does Not Meet Standards” on an Observation/Evaluation Checklist form triggers an improvement plan.  See R Ex 5
11. Copies of relevant Lincoln County Schools Service Personnel Observation/Evaluation form(s) document observation(s) of Grievant.

12. Principal Davis documented an observation of Grievant on September 25, 2013, wherein Grievant was marked “Does Not Meet Standards” in 11 of 26 categories. 
13. On October 4, 2013, Principal Davis issued a reprimand to Grievant concerning the following areas:

· Failure to check the fire extinguishers

· Failure to follow the mopping schedule, failure to clean mop heads 
and leaving dirty water in the mop bucket

· Absence without prior approval

· Taking unscheduled breaks
14. The October 4, 2013, Letter of Reprimand details complaints from teachers regarding their classrooms not being swept and the trash not being removed; failure of Grievant to seek prior approval before being absent 4 out of 10 days and failure to follow the mop schedule. R Ex 8

15. The observation of Grievant dated November 13, 2013, indicated that Grievant “Does Not Meet Standards” in 7 of 26 categories.
16. The Personnel Observation/Evaluation checklist dated November 18, 2013, indicated an Evaluation of Grievant wherein she was marked as “Does Not Meet Standards” in 11 of 26 categories. R Ex 7
17. On November 19, 2013, Principal Davis placed Grievant on a plan of improvement.

18.  Grievant’s Employee Work Performance Improvement Plan dated November 19, 2013, indicated areas in need of improvement would be: Completing duties as assigned, attendance, safe and clean work area, showing initiative in performance of duties, sound judgment, quality work, proper care of equipment and materials and following work schedule.  R Ex 9  
19. Principal Davis and Grievant met at the conclusion of the improvement period, to discuss Grievant’s performance. Principal Davis informed and explained to Grievant that she had not successfully completed the Improvement Plan. It was explained to Grievant why Principal Davis was of the opinion that Grievant did not successfully complete her Improvement Plan.  
20. Principal Davis performed an observation of Grievant’s performance on March 19, 2014. 
21.  The Lincoln County Schools Service Personnel Observation Form pertaining to Grievant dated March 19, 2014, indicated an observation of Grievant wherein she was marked as “Does Not Meet Standards” in 13 of 26 categories. R Ex 10
22. Principal Davis performed an observation of Grievant’s performance on March 31, 2014.  Further, Principal Davis performed an evaluation of Grievant’s overall performance.  The evaluation of Grievant on that date indicated that Grievant “Does Not Meet Standards” in 11 of 26 categories. R Ex 11
23. On April 14, 2014, Grievant painted a room at Midway Elementary School as an extra-duty assignment.  She had members of her family help her.  Grievant submitted a time sheet for twenty hours compensation, which is the time she estimated that the job would have required if she had worked alone. 
24.  After some inquiry about the situation, Grievant submitted an alternate time sheet requesting only eight hours of compensation for the one day she actually painted.
25. On May 5 and 9, 2014, Grievant left the school early to attend to a family medical issue.  Grievant does not fill out her time sheet on a daily basis.  When she filled out the appropriate time sheet a few days later, she neglected to document that she had left early on the days in question.
26. Principal Davis performed an observation of Grievant’s performance on May 9, 2014. The May 9, 2014, observation form completed at that time regarding Grievant was marked “Does Not Meet Standards” in 11 of 26 categories. R Ex 13 
27. Principal Davis complained that:

· Grievant often did not follow her schedule, 

· Grievant missed too much work, 

· Grievant came to work too early, and
· Grievant’s mop heads were dirty. 

28. Pursuant to the May 15, 2014, observation sheet regarding Grievant, she was marked “Does Not Meet Standards” in 8 of 26 categories. R Ex 14
29. The May 15, 2014, evaluation of Grievant indicated that Grievant “Does Not Meet Standards” in 14 of 26 categories.  R Ex 15
30. Principal Don Davis met with Grievant regularly throughout the school year, as well as, after every observation and evaluation.
31. After completion of the last evaluation on May 15, 2014, Principal Davis met with Grievant and advised her that she did not successfully complete her Improvement Plan and that he would ask the superintendent to terminate her employment. 
32. Superintendent Patricia Lucas advised Grievant by letter dated July 18, 2014, that she would seek to terminate Grievant’s employment. R Ex 16
33. Superintendent Patricia Lucas was of the opinion that Grievant had violated several provisions of the Lincoln County Schools Policy 4210, Employee Code of Conduct, R Ex 17, to include failure to exhibit professional behavior, failure to create an environment for employees and students to achieve and failure to demonstrate responsible citizenship. Superintendent Patricia Lucas is of the opinion that a clean school is important to student achievement and that allowing Grievant to return to Midway Elementary would be detrimental.
34. Superintendent Patricia Lucas was of the stated opinion that it was in the best interest of the children and the school system to terminate Grievant and that a decision to terminate was not one taken lightly.

Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
 SEQ CHAPTER \h \r 1Respondent terminated Grievant for unsatisfactory performance.  Respondent highlights that its decision was formulated based on evaluations of Grievant’s performance, her failure to adequately improve while on improvement plans, and Grievant’s various violations of applicable rules and/or codes of employee conduct. 
 SEQ CHAPTER \h \r 1"The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991). See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975)."  Graham v. Putnam County Bd. of Educ., Docket No. 99-40-206 (Sep. 30, 1999). W. Va. Code § 18A-2-8 identifies the types of action that can result in disciplinary action and provides, in pertinent part: 

Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. A charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article. 

 SEQ CHAPTER \h \r 1
W.Va. Code § 18A-2-12a provides, in pertinent part, the following:

All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve [18A-2-12] of this article.  All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services.  Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance should be based upon the evaluations and not upon factors extraneous thereto.  All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. 

Accordingly,  SEQ CHAPTER \h \r 1W.Va. Code § 18A-2-8 allows dismissal based upon unsatisfactory performance and dismissal for unsatisfactory performance when such determination is made as the result of an employee performance evaluation pursuant to W.Va. Code § 18A-2-12.
Principal Davis indicated that the school building was dirty, that the fire extinguishers, which were Grievant’s responsibility, were not being inspected timely, that Grievant did not follow direction, Grievant smoked on school property, left early and more than should be necessary. Principal Davis, along with teachers and parents, would be forced to clean the school building because Grievant simply would not keep the building clean. Principle Davis credibly testified
 that attempts were made to correct the performance of Grievant and said attempts were not readily successful.  Grievant was formally observed 6 times and evaluated 3 times during the school year and none of those observations or evaluations met standards in an acceptable number of categories. See R Exs 2-15 Grievant received two letters of reprimand during the school year and failed to successfully complete her Improvement Plan.  Respondent maintains that although minor improvements had been made in a few areas, the improvements were not substantial, significant and/or long lasting. 
Respondent also highlights a secondary issue that involved inaccurate time sheets. Grievant submitted a time sheet for payment indicating that she had worked 20 hours. After inquiry, it was discovered that Grievant was only at the school for 8 hours.  Grievant had allowed or solicited her family members to assist her with painting, an extra-duty job. Grievant calculated that “IF” she had actually performed the work herself, alone, it would have taken 20 hours which was Grievant’s justification for submitting a time sheet for 20 hours.  Grievant had been warned previously by Principal Davis that she was not to bring family members to work with her. Grievant bringing family members to help her work after being specifically instructed not to do so by the Principal is indicative of the Grievant’s failure to follow direction from her supervisor.

 SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).
 SEQ CHAPTER \h \r 1An evaluation is properly conducted if it is performed in an "open and honest" manner, and is fair, and professional. W. VA. CODE § 18A-2-12.  See Brown, supra; Wilt v. Flanigan, 170 W. Va. 385, 294 S.E.2d 189 (1982). It is not found that Respondent was arbitrary and/or capricious in determining that Grievant was deficient in performing her assigned duties.  It is not established that Principal Davis was unfair, inequitable or excessive in his assessment of Grievant’s job performance. 

Respondent established deficiencies in Grievant’s work place conduct.
 Grievant was provided with an open and honest evaluation(s) of her performance on a regular basis.  Grievant’s explanation for her failure to adequately perform her duties is not persuasive.  Grievant was aware of her responsibilities and was provided opportunity to correct and/or alter her work place performance.  Respondent’s conduct is not found to be in violation of W.Va. Code § 18A-2-12 or W.Va. Code § 18A-2-8. 
The evaluation of a personnel decision under the arbitrary and capricious standard entails close examination of the process used to make the decision. Considerable deference must be afforded the professional judgment of those who made the decision. Cowen v. Harrison County Bd. of Educ., 195 W. Va. 377, 465 S.E.2d 648 (1995). Baird v. Kanawha County Bd. of Educ., Docket No. 95-20-445 (Sept. 16, 1996). "In applying the ‘arbitrary and capricious' standard, a reviewing body applies a narrow scope of review, limited to determining whether relevant factors were considered in reaching that decision and whether there has been a clear error of judgment. Bowman Transp. v. Arkansas-Best Freight System, 419 U.S. 281, 285 (1974); Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276 (1982). Moreover, a decision of less than ideal clarity may be upheld if the agency's path in reaching that conclusion may reasonably be discerned. Bowman, supra at 286." Hill and Cyrus v. Kanawha County Bd. of Educ., Docket No. 96-20-362 (Jan. 30, 1997).
County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer and promotion of school personnel so long as that discretion is exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious. Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986). See Rogers v. Logan County Bd. of Educ., Docket Nos. 99-23-196/246 (Nov. 16, 2002). The established facts of this matter support the course of action demonstrated by Respondent.  It is not found that Respondent acted with ill-will or there was a rush to judgment.  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001).
Grievant’s termination was based upon reasonable standards of conduct and not based upon her failure to meet a goal and/or a standard conduct substantially different than the conduct for which she is reasonably required to maintain for her job classification.  Grievant failed to satisfactorily perform her assigned job duties.
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2.  SEQ CHAPTER \h \r 1The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991). See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975);  Graham v. Putnam County Bd. of Educ., Docket No. 99-40-206 (Sep. 30, 1999)  Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002); Syl. Pt. 7, in part, Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907 (2009).
3. West Virginia Code (18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”

4. Among other specified causes W.Va. Code § 18A-2-8 allows dismissal based upon unsatisfactory performance and dismissal for unsatisfactory performance made as the result of an employee performance evaluation pursuant to W.Va. Code § 18A-2-12.  

5.  SEQ CHAPTER \h \r 1“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).
6. An evaluation is properly conducted if it is performed in an "open and honest" manner, and is fair, and professional. W. VA. CODE § 18A-2-12.  See Brown, supra; Wilt v. Flanigan, 170 W. Va. 385, 294 S.E.2d 189 (1982).

7. Respondent was not arbitrary and/or capricious in determining that Grievant had failed to adequately perform her assigned duties. 

8. Respondent demonstrated by a preponderance of the evidence that Grievant’s job performance was unsatisfactory.  
9. Respondent established by a preponderance of the evidence lawful grounds to substantiate the termination of Grievant’s employment. 
Accordingly, this grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: April 30, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� G Ex 1, level three (Stipulation).


	� An Administrative Law Judge is charged with assessing the credibility of witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95�23�235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93�HHR�050 (Feb. 4, 1994). This Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99�BOD� 216 (Dec. 28, 1999); Perdue, supra.





� The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  
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