

	THE WEST VIRGINIA PUBLIC EMPLOYEES
	GRIEVANCE BOARD




RONALD EARL HEBB,
		Grievant,

v. 							DOCKET NO. 2014-0210-MAPS

DIVISION OF JUVENILE SERVICES/KENNETH
“HONEY” RUBENSTEIN CENTER,
		Respondent.


	DECISION

	This grievance was filed at level one of the grievance procedure by Grievant, Ronald Earl Hebb, on August 23, 2013, challenging his suspension without pay by Respondent, the Division of Juvenile Services.  The  statement of grievance reads, “[v]iolation of policies and procedures in regards to suspension.”  The relief sought by Grievant was “[r]einstatement and back pay.”  Grievant was later dismissed from his employment based on the same allegations that led to his suspension pending an investigation, and after the parties met for a level one hearing on the suspension, the grievance was transferred to level three, and Grievant was allowed by the undersigned to pursue the challenge to both his suspension and the termination of his employment, over the objection of Respondent.
	Two days of hearing were held at  level three before the undersigned Administrative Law Judge, on September 26, 2014, and July 28, 2015, in Elkins, West Virginia.  Grievant was represented by Christopher Cooper, Esquire, Blackwater Law PLLC, and Respondent was represented by Melissa L. Starcher, Esquire, Assistant Attorney General.  This matter became mature for decision on September 8, 2015, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written proposals
	Synopsis
	Grievant was dismissed from his employment by Respondent for failing to take appropriate action to stop residents of a juvenile detention facility from engaging in rough horseplay over an extended period of time.  Respondent proved the charges against Grievant, and that it had good cause for his dismissal.
 	The following Findings of Fact are made based on the record developed at the level three hearing.
	Findings of Fact
	1.	Grievant was employed by the Division of Juvenile Services (“DJS” or “Respondent”), as a permanent employee in the classified service, as a Correctional Officer II at the Kenneth “Honey” Rubenstein Center (“the Rubenstein Center”), in Davis, West Virginia.  He had been employed by DJS since at least early 2011.
	2.	The Rubenstein Center houses juvenile offenders in a minimum security facilities.  The offenders are classified as medium to low risk.
	3.	Respondent also operates a juvenile detention center in Augusta, West Virginia, the Chick Buckbee Juvenile Center.  The residents housed at this detention center are classified as medium to high risk, and the physical security measures in place at the facility are more substantial than those at the Rubenstein Center.
	4.	In July 2013, Respondent had a staff shortage at the Chick Buckbee Juvenile Center, and was staffing it with employees from other facilities, including the Rubenstein Center.  Grievant was assisting with the staffing shortage at the Chick Buckbee Juvenile Center on July 13, 2013.
	5.	By letter dated July 19, 2013, DJS Director Stephanie Bond notified Grievant that he was being suspended without pay for 15 days, from July 20 through August 3, 2013, “pending the outcome of an investigation into allegations that you failed to properly perform your duties while working at the Chick Buckbee Juvenile Center, which put residents[’] safety and security at risk.”  A second letter also dated July 19, 2013, notified Grievant that his suspension was being extended by 15 days, from August 2 through 16, 2013.[footnoteRef:1] [1:   Grievant’s counsel suggested that this letter would be confusing to Mr. Hebb because of the erroneous date on the letter.  Grievant did not so testify, and the letter clearly sets out the dates of the extended suspension, which are different from those in the initial suspension.] 

	6.	By letter dated August 16, 2013, Director Bond notified Grievant that his employment was being terminated “for failing to meet acceptable performance standards in the performance of your duties with the Division.”  More specifically, the letter states that on July 13, 2013, while assigned to work at the Chick Buckbee Juvenile Center, Grievant “allowed up to six residents to engage in horseplay and wrestling over a total of forty-seven (47) minutes while in the gym.  When questioned during the investigation, you stated you told the residents twice to stop, but that the residents told you it was not Rubenstein Center and they ignored you.  You did nothing at this point and allowed the horseplay to continue, nor did you write any of the residents up for this behavior.  Although no residents were seriously injured, the potential for injury to staff or residents was significant.  All of the above horseplay was unnecessary, excessive, inappropriate and/or a violation of Division policy and facility operational procedure.”
	7.	All Correctional Officers employed by DJS attend a Basic Training Academy prior to being classified as a Correctional Officer II.  In addition, all Correctional Officers must complete 40 hours of refresher training each year, including training on working with youth offenders.  The training Correctional Officers receive includes training in DJS Policies and Procedures, and training in how to control inmate situations.  Officers are trained to use verbal commands first, and if the resident does not comply with instructions, other officers are to be called to the area for a show of force.  Officers are trained that horseplay and fighting are not allowed at the juvenile facilities, and Grievant was aware of this.
	8.	On July 13, 2013, Grievant was supervising a group of six residents at the Chick Buckbee Juvenile Center in the gymnasium.  Correctional Officer II Cheryl Kesner was also in the gymnasium for most of the time period at issue, and Correctional Officer I Steven House, who is also normally assigned to the Rubenstein Center, was in the gymnasium for approximately 10 minutes during the period of time at issue.  Officer Kesner was normally assigned to the Chick Buckbee Juvenile Center.  Over a period of 44 minutes, one of the residents repeatedly threw a basketball from one end of the court toward a group of residents lying on the floor on the other end of the court, and one of the residents was hit in the head with the basketball.  Then most of the residents began moving around, periodically engaging in rough horseplay, including trying wrestling moves on each other, such as using headlocks with their legs.  One resident would pick another resident up and throw him to the ground, and then engage in wrestling, and on different occasions another resident would slide into the residents on the ground or kick them.  One resident tackles another, and one residents runs into another resident and slams him into the wall.  Most of this activity occurs on the opposite side of the gymnasium from where Grievant is standing, but no officer moves toward the residents.  At one point the kicking of a resident occurs right in front of the position just inside the door where two officers are standing during the entire time the residents are in the gymnasium.  For a period of several minutes the wrestling, headlocks, and kicking occur right in front of two officers, yet neither attempts to intervene.  Officer Kessler finally steps over to where the wrestling is occurring and the residents stop the wrestling, but then begin it again at the other end of the gymnasium.  Grievant told the residents to stop the horseplay more than once, but they would not do so.  The residents would stop for awhile, but then resume the activity, engaging in this rough horseplay and wrestling for approximately 8 minutes over the course of their 44 minutes in the gymnasium.  No other action was taken by Grievant or Officers Kesner or House in an effort to stop the horseplay.  
	9.	Grievant did not submit an incident report regarding the horseplay in the gymnasium which occurred on July 13, 2013, nor did he write any of the residents up for engaging in horseplay or failing to obey a directive.
	10.	The proper procedure was to move to the area where the horseplay was taking place, and forcefully verbally direct the residents to stop engaging in horseplay.  When they failed to respond, Grievant and the other two officers should have called for assistance in order to exhibit a show of force to try to gain compliance from the residents.  This procedure applies to both the Rubenstein Center and the Chick Buckbee Juvenile Center.
	11.	Grievant, Officer Kesner, and Officer House all had the authority to direct the residents to cease the horseplay and make the decision to call for assistance or restrain the residents.
	12.	Some officers at the Rubenstein Center allow residents to engage in horseplay.  When supervisory personnel become aware of this it is “dealt with.”
	13.	Grievant had previously received a written reprimand on October 26, 2012 for making inappropriate sexual comments toward a cadet and another officer in the presence of cadets; a verbal reprimand on January 3, 2012, for having unpaid meal tickets; a three-day suspension on April 7, 2011, for making a racist comment to a cadet; and a verbal reprimand on March 17, 2011, for having tobacco in an unauthorized area.
	14.	Grievant was a reliable employee, reporting to work on time, working overtime, and he was a dedicated employee and tried to follow directives given to him.
	15.	Officers Kesner and House were also dismissed from their employment because they failed to respond appropriately to the horseplay.
	Discussion
	The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.[footnoteRef:2] [2:   Respondent asserted during the first day of hearing at level three that the grievance was not timely filed.  Respondent did not further address this argument, and it is deemed abandoned.] 

	The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).
	Grievant did not dispute that he failed to stop residents from engaging in horseplay, and it is clear that he and the other officers allowed the horseplay to go on for an extended period of time without taking the actions necessary to stop it.  It appears that Grievant’s argument was that he was not properly trained to deal with the different type of security and inmates at the Chick Buckbee Juvenile Center, and that Officer Kesner should have taken the point on stopping the horseplay since she was the officer who always worked this facility.  Respondent’s witnesses testified that Grievant’s training applied to how to deal with horseplay at both the Rubenstein Center and the Chick Buckbee Juvenile Center, that officers know that horseplay is not allowed at either facility, and that all three officers had the authority and responsibility to take the actions necessary to stop the horseplay.  Respondent proved the charges against Grievant.
	DJS Director Stephanie Bond pointed out that Grievant had a history of poor judgement and decision-making, and it was her conclusion that allowing this type of horseplay to continue could have resulted in serious injury.  While Grievant objected to Director Bond’s speculation, it is quite clear that allowing even low-risk, untrained residents of this age to engage in choke-holds and what essentially amounts to body-slams for any period of time could easily result in serious injury.  It is hard to imagine that Correctional Officers would stand by and allow this activity to continue.  Grievant knew what he was supposed to do and failed to take appropriate action to carry out his duties.  Respondent demonstrated good cause for Grievant’s dismissal.
	The following Conclusions of Law support the Decision reached.
		Conclusions of Law
	1.	The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).
	2.	The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).
	3.	Respondent proved the charges against Grievant, and that it had good cause for Grievant’s dismissal.

	Accordingly, this grievance is DENIED.









	Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).


		
							    ______________________________
								      BRENDA L. GOULD
							            Administrative Law Judge

Date:	October 16, 2015




