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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CARLA WILT and VICKIE MCMILLAN,




Grievants,

v.






Docket No. 2014-1757-CONS

MARSHALL COUNTY BOARD OF EDUCATION,




Respondent.


DECISION


Grievants initiated this action at level one on or about June 5, 2014, against their employer, Marshall County Board of Education.  Grievants allege that Respondent filled two extracurricular positions with less senior and less qualified individuals.  Grievants seek the two positions with compensation for lost wages.  Grievants also seek interest on all sums of money to which they are entitled.  This grievance was denied at level one, following a conference, by decision dated August 11, 2015.  A level two mediation session was conducted on January 15, 2015.  Grievants perfected their appeal to level three on January 28, 2015.  The undersigned conducted a level three evidentiary hearing on June 11, 2015, at the Grievance Board’s Westover office.  Grievants appeared in person, and by their representative, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on July 24, 2015.


Synopsis


Grievants are employed as bus operators by the Respondent.  For many years, Respondent has employed a special needs trainer, selected by Respondent’s Director of Transportation, to train bus operators in the use of special equipment used to accommodate special needs students as well as ordering, care and replacement of that equipment as necessary.  Due to an employee’s retirement, Respondent filled the special needs trainer position with two employees to provide flexibility in carrying out the duties of this position.  It is undisputed that Grievants have greater seniority and more special needs transportation experience than the successful applicants.  Given the broad statutory language setting out extracurricular assignments, and the specialized qualifications of the position, the record supported a finding that Respondent be ordered to post the special needs assignment positions.


The following findings of fact are based on the record developed at level three.


Findings of Fact


1.
Grievants are employed by the Respondent as bus operators.  Ms. Wilt has worked for the Respondent as a special needs bus driver for about twelve years.  Ms. McMillan has worked for the Respondent as a bus operator for about thirty years.  Much of this work has involved driving a bus for special needs students.


2.
Respondent has employed two Bus Operators, Ginny Johnson and Katie Brooks, for jobs that involve caring for special equipment utilized on special needs buses; training Bus Operators in the use of special equipment utilized on special needs buses; and, acting as a liaison for the Transportation Department at Individual Education Plan or Program meetings for special needs students.


3.
For many years, Goldie Wayt served as the Respondent’s special needs trainer.  Ms. Wayt was selected as the special needs trainer by the former Director of Transportation, Bruce Mosa.  In Marshall County, the special needs trainer instructs new, existing, prospective and substitute employees.


4.
Each special needs student has a written Individual Education Plan or Program (IEP).  To develop IEPs to address each student’s unique needs, IEP Team meetings are held.  Many individuals are required by federal and state law to attend these meetings including those with knowledge or special expertise regarding the child.  Scheduling of IEP Team meetings can prove difficult with such a large number of individuals to accommodate.


5.
Special needs trainers attend some IEP Team meetings.  Although a special needs trainer’s attendance at each and every IEP Team meeting is not absolutely required, it is desirable for the parents and other team members to communicate with a special needs trainer during IEP Team meetings where specialized transportation equipment for the student is being considered, selected, or altered.


6.
In the spring of 2014, knowing that Ms. Wayt was going to retire in the near future, Mr. Smith realized that he needed to select a new special needs trainer.


7.
In late April or early May of 2014, Mr. Smith announced over the county’s bus radio that employees interested in doing this job should notify him. 


8.
Both Ms. Wilt and Ms. McMillan informed Mr. Smith that they were interested in being a special needs trainer and signed up to be interviewed.  Ms. Johnson and Ms. Brooks also signed up for an interview.


9.
Mr. Smith, Goldie Wayt, and Tom Wood, Director for Supportive Services, interviewed the four interested employees on May 2, 2014. 


10.
Both Ms. Johnson and Ms. Brooks have less seniority than the Grievants.  Neither Ms. Johnson nor Ms. Brooks had experience in providing transportation for special needs children.  Both Grievants have experience in providing transportation for special needs students.


11.
Based largely on their availability during the work day to attend IEP meetings, Mr. Smith selected Ms. Johnson and Ms. Brooks as special needs trainers.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants contend that the special needs trainer positions held by Ms. Johnson and Ms. Brooks are extracurricular service personnel positions that should have been posted.  In support of their argument, Grievants point to West Virginia Code §§ 18A-4-16 and 18A-4-8b.  Respondent counters that the special needs trainer positions are not covered by the various statutes relating to such personnel.  Respondent argues that Grievants have failed to demonstrate that the school board violated any law, rule, or regulation by failing to post the positions and fill those on the basis of seniority, evaluations and qualifications.



Extracurricular assignments are addressed at W. Va. Code § 18A-4-16, which provides, in pertinent part:


(1) The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered either regular positions, as provided by section eight [§ 18A-4-8] of this article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.





   

*  *  *


(5) The board shall fill extracurricular school service personnel assignments and vacancies in accordance with section eight-b [§ 18A-4-8b] of this article . . .  


Seniority rights for school personnel are addressed at W. Va. Code § 18A-4-8b, which provides, in pertinent part:


(a) A county board shall make decisions affecting promotions and the  filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight [§ 18A-4-8] of this article, on the basis of seniority, qualifications and past service.







* * *


(g) County boards shall post and date notices of all job vacancies of established existing or newly created positions in conspicuous places for all school service personnel to observe for at least five working days.  


The record of this case supports a finding that the position in question was an extracurricular assignment that should be posted and filled on the basis of seniority, evaluations and qualifications.  While it is undisputed that this particular position cannot be found in the category of titles set out for school service personnel, Grievants are correct in arguing that these are not professional duties in that they do not require certification as a teacher nor any other type of certification or licensure.  In fact, the instructional portion of the positions, the duty of representing the Transportation Department at IEP meetings, and the care of bus equipment all fit classifications which are service personnel classifications.


The undersigned also agrees that the special needs trainer positions should be viewed as service personnel extracurricular assignments.  Respondent contends that these positions are as needed and cannot occur on a regularly scheduled basis.  This argument is not supported by the record and requires a certain amount of speculation.  The duties of this position of special needs trainer fall outside the regularly scheduled working hours of the employees assigned to perform such duties.  Based on Department of Education Policy, this training has now become mandatory and, as such, could be done on a regularly scheduled basis.  Therefore, the duties in question meet the definition of extracurricular assignment in the above statute.  In further support of this conclusion, the undersigned brings to Respondent’s attention the much overlooked catchall provision, “Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered either regular positions, as provided by section eight [§ 18A-4-8] of this article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.”  This would appear to indicate that the legislature intended that assignments that fall outside the examples given in the earlier section should be considered extracurricular.  


The record provided that Respondent, while not posting the position, did make some kind of radio announcement to bus operators that the position was going to be filled after the retirement of Ms. Wayt.  Given the nature of the duties of the position, the undersigned is confused as to why the Respondent would not seek to post the position in order to get the most qualified pool of applicants.  It is undisputed that both Ms. Johnson and Ms. Brooks have less seniority than the Grievants.  Neither Ms. Johnson nor Ms. Brooks had experience in providing transportation for special needs children.  Both Grievants have experience in providing transportation for special needs students.


Finally, the record did not support a finding that Grievants demonstrated that had the extracurricular assignment been posted that they would have been awarded the assignment and/or they would have logistically been able to perform the assignment due to their regular and extracurricular bus run schedule.  Grievants have met their burden of proof and demonstrated that Respondent violated the applicable law in failing to post the extracurricular assignments.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
West Virginia Code  § 18A-4-16 provides:

Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered either regular positions, as provided by section eight [§ 18A-4-8] of this article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.


3.
West Virginia Code  § 18A-4-16(5) states that extracurricular school service personnel assignments and vacancies shall be filled pursuant to West Virginia Code  § 18A-4-8b, unless an alternative procedure has been approved.


4.
West Virginia Code  § 18A-4-8b requires school service personnel positions to be filled on the basis of seniority, qualifications and evaluation of past service.


5.
Grievants met their burden of proof in demonstrating that Respondent violated the applicable law and failed to post the extracurricular assignment.


6.
Grievants did not demonstrate that had the extracurricular assignment been posted that they would have been awarded the assignment and/or they would have logistically been able to perform the assignment due to their regular and extracurricular bus run schedule.


Accordingly, this grievance is GRANTED, in part, and DENIED, in part.  Respondent is ORDERED to post the “special needs trainer” assignment and fill that position based on the requirements of West Virginia Code  § 18A-4-8b.  Grievants’ request that they be placed in the positions is denied.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: August 20, 2015                        


___________________________









Ronald L. Reece









Administrative Law Judge

