WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TROY BREWER and ANTHONY O’BRIEN,



Grievants,

v.







     Docket No. 2014-1493-CONS

DIVISION OF LABOR,



Respondents.

DECISION


Grievants, Troy Brewer and Anthony O’Brien, are employed in the Weights and Measures section of Respondent, Division of Labor, and both filed level one grievance forms dated March 6, 2014. Both grievance forms identically allege:

As the latest in a series of adverse actions toward employees of Weights and Measures, employees are being forcibly transferred to Capitol Building 6. Employees were verbally threatened and there are elements of retaliation.


As relief, all four Grievants sought “To be made whole in every way including return of the section to the St. Albans facility.”  A level one hearing was held in a companion grievance
 filed by another employee of the Weight and Measures section on April 9, 2014, and a decision denying the grievance was issued April 28, 2014.  That grievant filed a level two appeal on April 17, 2014.  Grievants filed motions for consolidation of all the grievances related to moving the Weights and Measures section and Respondent opposed consolidation.


Following a telephonic hearing, an Order was entered dated May 1, 2014, consolidating the grievances of Troy Brewer and Anthony O’Brien.  A level one hearing was convened on June 18, 2014, and an order denying the consolidated grievance was issued July 7, 2014.  

Grievants appealed to level two on July 10, 2014, and a mediation was conducted on August 14, 2014.  Grievants’ level three appeal was perfected on July 21, 2014. On December 15, 2014, Grievants through their representative, Gordon Simons, UE Local 170, West Virginia Public Workers Union, filed a motion to submit the instant consolidated grievance based upon the factual record developed in the level three hearing in Kelly et al., v. Div. of Labor, Docket No. 2014-1494-CONS.
 Respondent through its counsel, Elizabeth G. Farber, Assistant Attorney General, stated that it did not oppose the motion.  An Order was entered granting the motion on January 27, 2015, and a schedule was set for submitting Proposed Findings of Fact and Conclusions of Law, the last of which was received on March 2, 2015.  This matter became mature for decision on that date.
Synopsis


The Weights and Measures Section of the Division of Labor has been headquartered at a facility in Saint Albans, West Virginia since 1989.  Grievants both work out of that facility.  Acting Commissioner of Labor, John Junkins, decided to move the administrative employees of the Weights and Measures section to Charleston in the Capitol Complex with the offices of the other sections of the Division of Labor. Grievants were moved from their Saint Albans facility to the Capitol Complex effective March 17, 2014.  Grievants argue that the decision to relocate them to the Capitol Complex was arbitrary and capricious, and characterize the decision as part of a series of adverse actions toward the employees of Weights and Measures.  Respondent was able to articulate a business reason for moving the administrative employees of the Weights and Measures section to the Capitol complex.  In such situations it is not appropriate for the Administrative Law Judge to substitute his judgment for that of the agency administrators. Accordingly, the grievance is DENIED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievants Troy Brewer and Anthony O’Brien are employed by Respondent Division of Labor, in the metrology lab of the Weights and Measures section. Troy Brewer’s position is in the assistant metrologist classification and Anthony O’Brien’s position is classified as metrologist.


2.
Both Grievants work in the metrology laboratory located in the Division of Labor building in Saint Albans West Virginia.

3.
Weights and Measures is one of six sections
 within the Division of Labor. It was the only section with administrative staff located outside the Capitol Complex in Charleston.  The Weights and Measures section has been located in a facility owned by Respondents in St. Albans, West Virginia since 1989. The facility is approximately 13 miles from the Capitol Complex.


4.
On February 27, 2014, Acting Labor Commissioner, John Junkins,
 met with the staff of the Weights and Measures section to inform them that he had decided to move its administrative staff from St. Albans to the Capitol Complex with the remainder of the Department of Labor offices.  

5.
Grievants, metrologists who conduct inspections and experiments to verify equipment, were to stay at the St. Albans building where the metrology laboratory and equipment are located. The move was to become effective March 17, 2014.


6.
Commissioner Junkins indicated that the main reasons for moving the administrative offices from Saint Albans to Charleston were to: save money in a time when budget cuts were being required, make Weights and Measures a more integrated part of the Division of Labor, and to make the section more efficient by facilitating meetings and the processing of documents such as leave requests.


7.
During that period of time, state agencies, including the Division of Labor had been directed to cut their budgets by a total of 15% and there was the possibility of an additional 7.5% cut.  These cuts were for the entire Division, not necessarily the specific Weights and Measures section.


8.
At the February 24, 2014, meeting Commissioner Junkins gave a brief explanation of what he intended to do.  He was then asked how the move was going to benefit Weights and Measures.  He responded by saying that he had to consider what was best for the entire Division, not just Weights and Measures, and noted that he had to make a 7.5% budget cut by July 1 and then stated:

. . . if you want to draw a hardline, come July 1st, then I’m going to come to you and say, who do you want me to lay off? That’s what I’m going to do . ..




9.
Mr. Junkins did not do any calculations regarding how much money would be saved by moving the Weights and Measures section to the Capitol Complex.  Because the laboratory would remain at the Saint Albans building, the utilities and janitorial services would have to remain.  Mr. Junkins estimated that the savings would be one fourth of the annual utility costs for the building and some savings from the janitorial service since less of the building would need to be regularly cleaned.  This was, at best, a scant portion of the cuts that needed to be addressed by the Division.


10.
Some efficiencies in areas, such as the handling of documents, daily supervision, and holding of meetings, were accomplished by the move of the Weights and Measures administrative personnel to the Capitol Complex.


11.
Over a period of years, there had been a number of discussions among Division of Labor managers regarding moving the Weights and Measures administrative staff to the Capitol Complex for administrative efficiency and to address the complaints that Weights and Measures did not feel fully connected with the rest of the Division of Labor.  It was felt that the move was necessary to increase administrative and programmatic oversight of the day-to-day operations of the Weights and Measures section.


12.
Moving the Weights and Measures administrative staff to Charleston created some difficulties for the metrologists. Over the years customers for the agency had become accustomed to dropping off packages and artifacts to be tested at the Saint Albans location.  The metrology lab is in the back of the building and the administrative staff usually answered the door, checked in the materials, and answered the telephone.  

13.
Because the administrative staff was moved, the building was locked at all times because there was no one in the front offices.  When customers come to the office to drop off artifacts
 the metrologists must stop their work, go to the door and retrieve the items.  This interrupts their work.  Some of the tests are atmospherically sensitive.  When the test is stopped and the lab is opened so the staff can answer the door, the test must be restarted from the beginning.

14.
Some of the tests involve large scales and require two people.  When the inspector supervisors were in the building, one of them could help with these tests if a metrologist was absent from work.  Now if one of the metrologists is absent those tests are delayed.
  


15.
When the Weights and Measures administrative staff was initially moved to Charleston, there were problems with the telephone and internet service was lost at the Saint Albans building.  These issues made it difficult for Grievants to access information which was essential to the performance of their duties.  Those issues were resolved.  


16.
The telephone number for the Weights and Measures section now rings into the Charleston office for the Office Assistants to answer and internet service has been restored to the Saint Albans facility. A buzzer has been attached to the front door and a mail drop-box has been installed.  However, not all of the metrologists’ concerns have been addressed.
Discussion


As this grievance does not involve a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievants’ main argument is that the decision to move the administrative employees of the Weights and Measures section from Saint Albans to the Capitol Complex in Charleston was arbitrary and capricious because it did not accomplish the objectives which were set out as the basis for the move.  Grievants contend that the Division of Labor benefited little from the move. Conversely, Grievants allege that the move made their operation significantly less efficient and their duties more difficult. Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). 


Respondent argues that the move was made for three main reasons; (1) to reduce expenses for the Division of Labor which would help it meet mandatory budget cuts, (2) to facilitate more efficient administrative operation and oversight of the day to day operation of the section, and (3) address long-standing complaints that the Weights and Measures section was not treated like it was a part of the Division of Labor which created morale issues in the division as a whole.  With regard to the financial savings, Respondent demonstrated that the agency needed to significantly reduce costs, but presented scant evidence that moving Weights and Measures to the Capitol Complex would accomplish that goal.  Acting Commissioner Junkins admitted that he performed no analysis regarding how much money the move would save but estimated that it would cut the utility bill for the building by roughly 25% and reduce the cost of janitorial services.  This amount of savings would not provide significant assistance in meeting the Division’s budget cuts. Certainly the savings would not equal the cost of an employment position Director Junkins threatened to cut if the move did not take place.  It is apparent that the main reason for citing the budget shortage was to intimidate the employees into fully cooperating with the intended move rather than to effectuate significant savings for the Division.


The other two reasons cited, on the other hand, are supported by the evidence.  For instance, the administration of Weights and Measures is more efficient inasmuch as inspector supervisor, Elvin Kelly had to spend three or four days a week of his time on administrative work when the office was located in Saint Albans. After the move, Mr. Kelly no longer had to do those administrative duties and could dedicate his full attention to his actual assigned duties. Additionally, Acting Commissioner Junkins was reluctant to stop in on the office in Saint Albans as often as he would have liked because it required the additional time to travel across town and back.  Now he can stop in for general oversight of the section regularly as he does with the other five sections.  Additionally, the transmission of regular paperwork such as leave forms and time sheets is more routine and timely. Whether moving the staff of the Weights and Measure section to Charleston will ultimately result in a more unified feel for the various sections of the Division of Labor will not be apparent until more time passes.  However, effort to create a more cohesive agency is a legitimate management goal and the move is a reasonable step toward that goal.  The move has made Grievants’ work less efficient, but it cannot be said with any degree of certainty that this inefficiency outweighs the benefits Respondent hopes to accomplish by the move.
While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of the review is narrow. Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001).   In reviewing the actions of a decision-maker to determine whether it acted in an arbitrary and capricious manner, the undersigned cannot substitute her judgment for that of the decision-maker. Booth v. Bd. of Trustees/Marshall Univ., Docket No. 94-BOT-066 (July 25, 1994).


Reasonable people may differ as to whether moving the Weights and Measures section from Charleston will ultimately be a good idea. However, differing opinions do not constitute arbitrary and capricious actions. See Bedford County Memorial Hosp. v. Health & Human Serv., supra.  Acting Commissioner Junkins’ handling of the move was rather ham-handed, Grievants’ incurred some loss of efficiency in their procedures, and the logistics of the move did not occur as smoothly as hoped.  However, Respondent demonstrated that there were legitimate business reasons for making the move and Respondent’s actions, for the most part, were reasonably aimed at achieving those goals. Additionally, “The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay. Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22 (1971).” Jordan v. Dep’t of Transp., Docket No. 03-DOH-057 (Sept. 15, 2003); Petrucci et al. v. Dep’t of Transp./Div. of Highways, Docket No. 2009-0003-CONS (April 29, 2009).
 
Grievants were unable to prove that moving the Weights and Measures administrative staff from Saint Albans to Charleston was an abuse of discretion or arbitrary and capricious. Accordingly, the grievance is DENIED.

Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  

2.
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).

3.
While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of the review is narrow. Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001).   


4.
In reviewing the actions of a decision-maker to determine whether it acted in an arbitrary and capricious manner, the undersigned cannot substitute her judgment for that of the decision-maker. Booth v. Bd. of Trustees/Marshall Univ., Docket No. 94-BOT-066 (July 25, 1994).


5.
“The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay. Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22 (1971).” Jordan v. Dep’t of Transp., Docket No. 03-DOH-057 (Sept. 15, 2003); Petrucci et al. v. Dep’t of Transp./Div. of Highways, Docket No. 2009-0003-CONS (April 29, 2009).

6.
Grievants were unable to prove by a preponderance of the evidence that moving the administrative staff of the Weights and Measures section from Saint Albans to Charleston was an abuse of discretion or arbitrary and capricious. 


Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MAY 21, 2015




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE



� See Kelly et al., v. Div. of Labor, Docket No. 2014-1494-CONS (May 21, 2015).


� The undersigned heard evidence at level three in the Kelly, et al. grievance, and rendered the level three decision. 


� The six sections of the Division of Labor are: Weights and Measures, Licensing, Wage and Hour, Occupational Safety, Consumer Safety and Administration.


� Mr. Junkins had been the Director of the Weights and Measures section for five years and was appointed to be the Acting Commissioner of Labor in 2013.


� Grievant’s Exhibit 2, a transcript of a tape recording of the meeting. When a staff person said he understood that to mean there would be retribution against the staff by cutting Weights and Measures staff first if they questioned this move, Mr. Junkins stated that he never said that and called the staff member a liar.  


� “Artifacts” was the term consistently used in testimony, but it was not defined.  It is assumed that the term refers to scales and other measuring devises which need to be verified as accurate in the lab.  However, specific knowledge of the items is not necessary to resolution of this matter. 


� Grievant O’Brien testified that approximately 10% of the metrologists’ work time is now dedicated to tasks that were typically performed by the administrative staff.





12

