THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Billy Joe Chapman, Jr.,



Grievant,

v.







Docket No. 2014-0855-FayED
Fayette County Board of Education,



Respondent.

DECISION


Grievant, Billy Joe Chapman, Jr., is employed by Respondent, Fayette County Board of Education.  On January 9, 2014, Grievant filed this grievance against Respondent alleging Respondent was not honoring his continuing contract, in which he had been awarded a salary based on twenty-seven years of experience.  For relief, Grievant seeks for his contract to be honored, back pay including overtime pay, seventeen years of seniority, maximum vacation days, and legal fees.

Following the January 11, 2014 level one hearing, a level one decision was rendered on February 11, 2014, denying the grievance.  Grievant appealed to level two on February 21, 2014.  Grievant appealed to level three of the grievance process on July 28, 2014.  A level three hearing was held on October 7, 2014, before the undersigned at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant was represented by counsel, Philip J. Tissue.  Respondent was represented by counsel, Rebecca M. Tinder, Bowles Rice LLP.  This matter became mature for decision on November 6, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis

Grievant was previously employed by another county school board, which had paid him a salary based partly on experience gained outside a school system.  Grievant was awarded a new position with Respondent.  Respondent did not have a salary supplement to allow payment of salaries based on experience gained outside a school system.  Respondent mistakenly issued Grievant a continuing contract with a salary based on experience gained outside a school system.  Grievant was not entitled to a continuing contract or that salary, as those provisions did not comply with the applicable statutes.  Respondent’s correction of Grievant’s contract was not arbitrary and capricious or a violation of law, rule, or policy.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as an Electrician II/Plumber II/General Maintenance/Sanitation Plant Operator.  
2. Prior to beginning work for Respondent, Grievant was employed by the Putnam County Board of Education for seventeen years.  In calculating Grievant’s pay, the Putnam County Board of Education gave Grievant credit for ten years of experience outside of the school system.  Therefore, when Grievant left employment with the Putnam County Board of Education, he was being paid based on twenty-seven years of experience.   
3. Grievant applied for the job with Respondent because he wanted to move to Beckley for personal reasons.  
4. Grievant interviewed for the position with Ron Cantley, Director of Operations, and Dale Watkins, Maintenance Supervisor.  During the interview, Grievant informed Mr. Cantley and Mr. Watkins that the Putnam County Board of Education had given him twenty-seven years of experience, including ten years’ credit for employment outside of the school system.  The Putnam County Board of Education’s base salary was five thousand dollars higher, so, since Grievant would already be taking a five thousand dollar pay cut, Grievant told the interviewers that he had to be given credit for twenty-seven years of experience in order to take the job.  

5. Grievant’s hire was approved by Respondent on October 7, 2013 and Respondent’s action was ratified by the West Virginia Board of Education.
  
6. Grievant was issued a Continuing Contract of Employment for Service Personnel, dated October 8, 2013, which was signed by Grievant on October 14, 2013 and was also signed by both the President and the Secretary of the Fayette County Board of Education.  The contract was effective October 21, 2013 for the school year commencing August 19, 2013.  The contract specifies Grievant’s annual salary of $40,324.50, prorated for the remaining days of the school year.  The contract states that it may be “modified at any time by the mutual consent of the Board and the Employee.”  The contract also states, “This contract shall at all times be subject to any and all existing laws, or such laws as may hereafter be lawfully enacted, and such laws shall be a part of this contract.”    
7. Due to time constraints, Respondent issues contracts to employees based on the employee’s self-report of relevant information such as experience, and then sends out letters to verify the information as necessary.  In Grievant’s case, Mr. Watkins reported to the Office of Personnel that Grievant had twenty-seven years of experience, and the contract was issued based on that report.  
8. No verification had been received of Grievant’s experience before Grievant’s first paycheck was issued, so Personnel Director, Margaret Pennington, contacted Putnam County Schools by telephone in an attempt to verify Grievant’s experience.  Personnel Director Pennington was told that Grievant had seventeen years of experience with Putnam County Schools and had been given credit for an additional ten years of outside experience.  Based on this conversation, Personnel Director Pennington directed Grievant be paid based on seventeen years of experience until written verification could be obtained.   

9. On November 7, 2013, the Office of Personnel received a letter from Putnam County Schools stating that Grievant had seventeen years of experience with Putnam County Schools and had been given credit for ten years “prior work experience,” for which documentation was not available. 

10. Based upon this letter, by letter dated November 8, 2013, Personnel Director Pennington determined Grievant should be paid for twenty-seven years of experience.  
11. Thereafter, Director Cantley received complaints that Grievant was being paid based on experience he gained outside of a school system.  Administration met with Grievant regarding this allegation, and he confirmed that ten years of his experience was outside a school system.  
12. By letter from Personnel Director Pennington dated January 10, 2014, Grievant was informed that his contract would be corrected for two errors.  Respondent had no policy allowing credit for years of experience outside of a school system, so that Grievant’s contract was in error in that his pay included his ten years of experience outside a school system.  Grievant had also been erroneously issued a continuing contract when, as a new employee, he should have been issued a probationary contract.  The letter enclosed the corrected contract, which Grievant declined to sign.

13. Respondent has no policy or practice to award experience credit for experience gained outside a school system.  Respondent has not adopted a salary schedule allowing extra pay for experience gained outside a school system.          
14. Beginning in January 2014, Respondent corrected Grievant’s pay to reflect only seventeen years of experience.  Respondent calculated the overpayment Grievant received as $882.38, and recouped the overpayment from Grievant.
Discussion

On September 24, 2014, Respondent filed a Motion to Dismiss the grievance for timeliness.  On September 30, 2014, Grievant filed a Motion to Amend and to Dismiss Respondent’s Motion to Dismiss.  The basis for the Motion to Dismiss was Grievant’s failure to complete the West Virginia Public Employees Grievance Board Grievance Form for Levels 1, 2, and 3.  Grievant was pro se at levels one and two of the grievance process and completed the forms by hand, attaching separate sheets of paper explaining his statement of grievance and relief requested.  Grievant attached the same additional explanation to his form at both level one and two.  Grievant then retained counsel to represent him at level three.  In his level three filing, Grievant’s counsel submitted a West Virginia Public Employees Grievance Board Grievance Form for Levels 1, 2, and 3 that had been completed by hand by Grievant.  The lines for “Statement of Grievance” and “Relief Sought” were left blank, but the explanatory sheet that had been filed previously at levels one and two was not included with the form.  The cover letter submitting the form provided no other information.
As the level three hearing in this matter was scheduled for only five business days after receipt of Grievant’s response to the motion, the undersigned was unable to address the motion prior to the level three hearing.  The undersigned reviewed the filings and allowed the parties to make limited argument regarding the motion at the beginning of the level three hearing.  The undersigned preliminarily denied the motion, but reserved Respondent’s right to renew the motion and for the parties to further address the motion in their PFFCL.
Respondent argues that the grievance should be dismissed for either timeliness or failure to state a claim based on Grievant’s failure to include a statement of grievance and relief sought in his level three filing.   Grievant asserts that Respondent was fully aware of the specifics of the grievance due to the filings at levels one and two, that Grievant “inadvertently assumed” he was not required to repeat his previous statement, and that to dismiss for such a reason would subject Grievant to a procedural quagmire. 
 When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  Further, “[a] grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W.Va. Code St. R. § 156-1-6.11.  
An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1).  The Code sets forth the requirements for filing the initial grievance claim as follows: 
Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 
W. Va. Code § 6C-2-4(a)(1).  As to the requirements for filing to level three, the statute simply states, “[w]ithin ten days of receiving a written report stating that level two was unsuccessful, the grievant may file a written appeal with the employer and the board requesting a level three hearing on the grievance.”  W. Va. Code § 6C-2-4(c)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  Importantly, although the statute specifically requires a statement of the nature of the grievance and the relief requested for filing the initial grievance claim at level one, there is no specific requirement for such a statement in the statute for the level three filing.    

The Supreme Court has repeatedly admonished the lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr, 182 W. Va. at 730, 391 S.E.2d at 743.  Justice Starcher sums up the Court’s philosophy in Hale:
In Spahr, supra, we upheld a circuit court's determination that a grievance was timely filed several months after the challenged grievable event because the employees did not initially know of the actual facts relating to their grievance. Spahr, 182 W.Va. 726, 391 S.E.2d 739 (1990). Spahr and Duryutta, supra teach that the timeliness of a grievance claim is not necessarily a cut-and-dried issue because a tribunal must apply to the timeliness determination the principles of substantial compliance and flexible interpretation to achieve the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.

Hale, n.10, 199 W. Va. at 393, 484 S.E.2d at 646. 

Grievant’s failure to include a statement of grievance and relief requested on his level three form is a technical deficiency.  Grievant’s level three form was filed with the Grievance Board within the statutorily-required ten business days.  It was not untimely filed.  The statute only specifically requires a statement of grievance and relief requested at level one.  The same form is used for filing to all three levels of the grievance process and there are sections on the form for a statement of grievance and relief requested.  This information should be included at all levels in order to properly complete the form, but as it is not a stated requirement of either the statute or the Grievance Board’s administrative rule, such a failure to complete would be properly considered a technical violation.  Grievant’s previous filings clearly state his claim and relief requested, and those filings are a part of the record of level three.  Respondent was aware of the nature of the claim based on the initial filing at level one, and so is not prejudiced at level three by this technical error.  Viewing the issue in light of Duruttya and its progeny, dismissal of the grievance is not warranted.    
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  Grievant argues that Grievant’s contract was individually negotiated, valid and enforceable, and that Respondent’s mistake does not give Respondent a right to change the contract.    
Contrary to Grievant’s assertion, school service employee salary cannot be independently negotiated.  School service employee salaries are set by statute, which assigns each class title a pay grade and assigns each pay grade a salary, including additional pay for each year of experience.  W. Va. Code § 18A-4-8a.  Years of experience is specifically defined by statue as:        

the number of years which an employee classified as a service person has been employed by a county board in any position prior to or subsequent to the effective date of this section and includes service in the Armed Forces of the United States, if the employee was employed at the time of his or her induction. For the purpose of section eight-a of this article, years of employment is limited to the number of years shown and allowed under the state minimum pay scale as set forth in section eight-a of this article.
W. Va. Code § 18A-4-8(i)(2).  A county school board may choose to establish salary schedules in excess of the amounts mandated in West Virginia Code Section 18A-4-8a, but such salary schedules must be uniform.  W. Va. Code § 18A-4-5b.  In addition:  
A service person's contract, as provided in section five, article two of this chapter, shall state the appropriate monthly salary the employee is to be paid, based on the class title as provided in this article and on any county salary schedule in excess of the minimum requirements of this article.

W. Va. Code § 18A-4-8(h).   

Respondent did not have a salary supplement that allowed for additional salary for years of experience gained outside of a school system.  Grievant’s contract was issued based on a mistaken assumption that Grievant’s twenty-seven years of experience were all in a school system.  He was paid based on twenty-seven years of experience because of Personnel Director Pennington’s mistaken interpretation of Putnam County Schools’ verification of Grievant’s employment.  Under the applicable statutes, Grievant had no entitlement to a salary based on twenty-seven years of experience.


In addition, Grievant was inappropriately given a continuing contract for employment, rather than a probationary contract for employment.  This, too, is regulated by statute:

     After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status: Provided, That a service personnel employee holding continuing contract status with one county shall be granted continuing contract status with any other county upon completion of one year of acceptable employment if such employment is during the next succeeding school year or immediately following an approved leave of absence extending no more than one year. The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.
W. Va. Code § 18A-2-6.  Clearly, Grievant was not entitled to a continuing contract as he had not completed one year of acceptable service as required by the statute for an employee who had already held a continuing contract with another school board.  

Grievant’s argument in this grievance relies exclusively on the law of contracts,
 but this situation clearly implicates the non-relegation clause, which states as follows:
Without his or her written consent, a service person may not be:
(1) Reclassified by class title; or 

(2) Relegated to any condition of employment which would result in a reduction of his or her salary, rate of pay, compensation or benefits earned during the current fiscal year; or for which he or she would qualify by continuing in the same job position and classification held during that fiscal year and subsequent years.
W. Va. Code § 18A-4-8(m).  The Grievance Board has specifically found that the non-relegation clause “does not prohibit correction of error in wages or mandate the continuation of erroneous salary.”  Straight et al. v. Kanawha County Bd. of Educ., Docket No. 2008-0832-CONS (Dec. 8, 2008), aff’d, Kan. Co. Cir Ct. Docket No. 09-AA-5 (Dec. 2, 2010).  “An error or mistake in computing a worker's wages does not give the worker an enforceable right to continue receiving erroneous wages.  Id.  Further, the Grievance Board has found that “[t]he non-relegation clause cannot be read or applied to preclude an employer from correcting a violation of law.”  Mullins v. McDowell County Bd. of Educ., Docket No. 07-33-076 (Oct. 20, 2008).  In Mullins, the employment contract was altered because Respondent discovered that the classification in the contract was incorrect and the contract also contained a salary that included a salary supplement not authorized by policy.  Grievant’s contract did not comply with the applicable statutes.  Respondent’s correction of Grievant’s contract was not arbitrary and capricious or a violation of law, rule, or policy.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. The Grievance Board has specifically found that the non-relegation clause “does not prohibit correction of error in wages or mandate the continuation of erroneous salary.”  Straight et al. v. Kanawha County Bd. of Educ,. Docket No. 2008-0832-CONS (Dec. 8, 2008), aff’d, Kan. Co. Cir Ct. Docket No. 09-AA-5 (Dec. 2, 2010).  “An error or mistake in computing a worker's wages does not give the worker an enforceable right to continue receiving erroneous wages.  Id.  
3. The Grievance Board has found that “[t]he non-relegation clause cannot be read or applied to preclude an employer from correcting a violation of law.”  Mullins v. McDowell County Bd. of Educ., Docket No. 07-33-076 (Oct. 20, 2008).  
4. Grievant was not entitled to a continuing contract or a salary based on experience gained outside a school system, as those provisions did not comply with the applicable statutes.  Respondent’s correction of Grievant’s contract was not arbitrary and capricious or a violation of law, rule, or policy.  
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  January 23, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Respondent was under the control of the West Virginia Board of Education at this time and all action by Respondent was required to be approved by the West Virginia Board of Education.


� Grievant argues in his PFFCL that this is a case of unilateral mistake, and since the mistake was not caused by misrepresentation or fraud, the contract is only voidable by Grievant.  Grievant cites no law in support of this contention, nor in law to support that the common law of contracts would apply to this contract, which is completely controlled by statute.  
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