THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Teresa Mason,



Grievant,

v.







Docket No. 2015-0727-RalED
Raleigh County Board of Education,



Respondent.

ORDER ON DEFAULT

Grievant, Teresa Mason, is employed by Respondent, Raleigh County Board of Education.  On December 18, 2014, Grievant filed this grievance against Respondent protesting the requirement that she take a competency test when she already held a license and for inadequate training.  On February 19, 2015, Grievant filed for default.
A default hearing was held on May 12, 2015, before the undersigned at the offices of the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant was represented by fellow employee, Randy Milam.  Respondent was represented by counsel, Howard Seufer, Bowles Rice LLP.  This matter became mature for decision on June 11, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant made a claim for relief by default when she did not receive a copy of the level one decision within fifteen days.  Due to a holiday and a snow day, Respondent’s time to issue the decision was extended.  Respondent completed its decision and provided a copy to the Grievance Board within the statutory timeframe.  Grievant did not receive a copy of the decision, but Grievant failed to prove that default has occurred when Respondent was not required to send the decision by certified mail and Respondent offered credible testimony that the decision was mailed to Grievant.  Accordingly, Grievant’s claim for relief by default is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant filed her grievance on December 18, 2014, requesting a level one conference. 
2. The conference was originally scheduled for January 5, 2015, but was rescheduled and held on January 15, 2015 at Grievant’s request.  

3. January 19, 2015 was a holiday and there was a snow day on January 30, 2015.  As a result, the time to issue the decision was extended to February 9, 2015.
4. The Grievance Board received an emailed copy of the level one decision on February 9, 2015.  The certificate of service on the level one decision, signed by Superintendent C. David Price, certifies that the decision was mailed to Grievant by first class mail on February 6, 2015.

5. The certificate of service is false as the decision was not mailed on February 6, 2015.  

6. Coral Wood, the Superintendent’s executive secretary, was out of the office on Friday, February 6, 2015 when the Superintendent forwarded the decision to her to be mailed.  When Ms. Wood returned to work on Monday, February 9, 2015, she mailed the decision to Grievant by first class mail.      
7. Previous communication to Grievant by Respondent regarding the grievance had been sent by certified mail but the level one decision was not sent by certified mail.  

8. It is Respondent’s practice to send communication about scheduling hearings and conferences by certified mail to ensure that notice is received, but it is not Respondent’s practice to send decisions by certified mail.  

Discussion

A grievant who alleges a default at a lower level of the grievance process has the burden of proving the default by a preponderance of the evidence. Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W.Va. Code § 6C-2-3(b)(1).  The issues to be decided, at this juncture, are whether a default has occurred and whether the employer has a statutory excuse for not responding within the time required by law. Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).  
For a level one conference, “[t]he chief administrator shall issue a written decision within fifteen days of the conference.”  W.Va. Code § 6C-2-4(a)(2).  For purposes of the grievance process, “‘[d]ays’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W.Va. Code § 6C-2-2(c).  Excluding weekends, the holiday, and the snow day, Respondent was required to issue its written decision by February 9, 2015.  
It is clear that Respondent completed its decision by February 9, 2015, and provided a copy to the Grievance Board on that date.  Neither the statute, nor the Grievance Board rules require that Respondent send decisions by certified mail to prove service upon a grievant.  Grievant alleges that she did not receive a copy of the decision and Respondent’s witness asserts that a copy of the decision was mailed to Grievant.
Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Grievant testified credibly that she did not receive a copy of the level one decision.  Grievant’s demeanor was appropriate and she had an appropriate attitude toward the action.  Grievant might have a motive to lie in order to prevail on the claim for default, but there was no indication that Grievant was untruthful in her testimony.  

Ms. Wood, the Superintendent’s executive secretary, testified very specifically and credibly that she did place a copy of the level one decision addressed to Grievant in the mail.  Ms. Wood admitted that the certificate of service was incorrect and explained why the decision was not mailed on that date.  Ms. Wood explained when and how the decision was mailed and why she would remember mailing it specifically.  Ms. Wood’s admission to the mistake on the certificate of service and the specificity of her testimony bolsters her credibility.  Ms. Wood might have a motive to lie in order to prevent the default, but if that were the motive, she would have been more likely to just say that the decision was mailed on the date of the certificate of service and not admitted to that mistake. 
"The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  In this case, the certificate of service is false and Grievant credibly testified that she did not receive a copy of the decision, however, Ms. Wood credibly testified that she did mail the decision to Grievant pursuant to her practice and the Grievance Board did receive its copy of the decision as Ms. Wood testified.  It is just as likely that the letter was lost in the mail as it is that Ms. Wood failed to mail it.  Where the evidence equally supports both sides, the burden has not been met. Id.   Grievant failed to prove that default has occurred.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. A grievant who alleges a default at a lower level of the grievance process has the burden of proving the default by a preponderance of the evidence. Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).
2. “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.” W. VA. CODE § 6C-2-3(b)(1).  
3. For a level one conference, “[t]he chief administrator shall issue a written decision within fifteen days of the conference.”  W.Va. Code § 6C-2-4(a)(2).  

4. For purposes of the grievance process, “‘[d]ays’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W.Va. Code § 6C-2-2(c).  

5. Respondent completed its decision and provided a copy to the Grievance Board within the statutory timeframe.  
6. Grievant did not receive a copy of the decision, but Grievant failed to prove that default occurred when Respondent was not required to send the decision by certified mail and Respondent offered credible testimony that the decision was mailed to Grievant by first class mail.  
Accordingly, Grievant’s claim for relief by default is DENIED.  If Grievant wishes to continue in the grievance process, Grievant may proceed to level two mediation by completing the applicable section of the grievance form and filing it with the Public Employees Grievance Board at 1596 Kanawha Boulevard East, Charleston, WV 25311.  This form must be filed with the Grievance Board within ten days of Grievant’s receipt of this Order on Default.  
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  August 5, 2015
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