THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Scott Bolen, et al.,



Grievant,

v.







Docket No. 2014-1577-CONS
Division of Highways,



Respondent.

DECISION


Grievants, Scott Bolen, Brian Ramplewich, and Curtis Sears
, are employed by Respondent, Division of Highways.  On May 21, 2014, Grievants filed separate grievances against Respondent all stating, “Placed on improper ‘on call’ list without compensation.”  For relief, Grievants seek “[t]o be made whole in every way including either removal from mandatory on call status or compensation.”
By order entered May 28, 2014, the grievances were consolidated.  Following the June 5, 2014 level one conference, a level one decision was rendered on June 26, 2014, denying the grievance.  Grievants appealed to level two on June 28, 2014.  Grievants perfected the appeal to level three of the grievance process on September 17, 2014.  A level three hearing was held on January 16, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievants were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Rachel L. Phillips.  This matter became mature for decision on February 17, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievants are Transportation Crew Supervisors I and are required to serve as one of eight duty officers on a weekly on-call list to respond to emergencies.  Grievants failed to prove that Respondent has violated law or policy in requiring them to serve on the on-call list.  Grievants are not entitled to compensation for the time spent on call.  Grievants failed to prove that Respondent is required to adopt a policy or procedure governing the duty officer on-call list or that Respondent is required to add the county administrator to the list.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievants are employed by Respondent as Transportation Crew Supervisors I for Raleigh County, in Respondent’s District Ten.

2. Respondent’s employees are required to respond to after-hours emergencies and are required to work overtime to respond to emergencies.

3. All 911 calls involving state roads are routed to the Transportation Management Center in Charleston, which then refers the issue to the designated contact person in the affected county.  
4. Respondent does not have a policy governing the designation of an emergency contact person. 

5. Each county is managed by a County Administrator.  In District ten, each County Administrator is permitted to determine his or her own method for designating a contact person.  The County Administrator for Raleigh County, Johnny Vass, utilizes rotating duty officers to be the emergency contact for the county.  Some County Administrators have chosen to designate themselves as the emergency contact person.    
6. The duty officer list rotates weekly between eight people.  If the duty officer cannot be reached, the duty officer list also includes the same eight people as alternate contacts, listed in reverse chronological order from the time each last served as duty officer.  
7. The duty officer is responsible for coordinating the response to the emergency and is compensated for the entire time of their response to the emergency, but no less than two hours.  

8. Transportation Crew Supervisors I are required to be on the duty officer rotation.  

9. Persons on the duty officer list are required to provide a telephone number where they may be reached in an emergency, which is not required to be a landline.  The assigned duty officer for the week is not required to remain at work.  
10. The number of calls vary from none to multiple calls per week.  

Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievants argue “Respondent has failed to formulate a clear and unambiguous written procedure for the rotational assignments of duty officers indicating whether it is a mandatory directive with the possibility of disciplinary action or voluntary with the possibility of removal without demotion.” (citation omitted)  Grievants further argue that if the assignment is mandatory for crew supervisors, Respondent has failed to explain why the county administrator is exempt from the rotation.  Grievants had requested to either be paid for the time spent on call or to be removed from the on-call rotation.  Respondent asserts that the duty assignment is a reasonable management decision, that Grievants are not entitled to compensation while they are on call in this situation, and that Respondent has not violated law, rule, or policy in requiring Grievants to be on call.

Whether an employee is entitled to pay for time spent on call has been addressed by both the Supreme Court of Appeals and the Grievance Board.  In analyzing both the relevant federal and state regulations, the Supreme Court found that “only those who are required to stay on site or at a particular location [while on call] should be paid for that time.”  McCarty v. Harless, 181 W. Va. 719, 726-727, 384 S.E.2d 164, 171-172 (1989).  The federal and state regulations are unchanged from the time of the McCarty case.  The federal regulation states:

An employee who is required to remain on call on the employer's premises or so close thereto that he cannot use the time effectively for his own purposes is working while "on call". An employee who is not required to remain on the employer's premises but is merely required to leave word at his home or with company officials where he may be reached is not working while on call.


29 CFR 785.17.  The state regulation states:  

(a) An employee who is required to remain on-call on the employer's premises, or so close thereto, or at his or her home so that he or she cannot use the time effectively for his own purposes is working while on-call.

(b) An employee who is not required to remain on the employer's premises but is merely required to leave word at his or her home or with his employer where he may be reached is not working while on-call.  

W. Va. CSR § 42-8-9.10.  

The Grievance Board has found that, [i]n general, the factor determining when on-call time is compensable is whether the employee can effectively use the time for personal purposes.  The fact that the employee is subject to certain restrictions while on-call does not entitle her to compensation. . . .” Wingfield v. Dept. of Health and Human Resources, Docket No. 02-HHR-031 (June 27, 2002).  “[I]f an employee is free to engage in personal activities while on-call, and not required to stay on the employer's premises, the on-call time is not compensable.”  Robinson et al., v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006), aff’d, Barbour Co. Cir Ct. Civil Action No. 06-AA-2 (Oct. 21, 2008).


Rulings have held that employees who were unable to leave town, or consume alcohol, and were required to remain near a telephone or carry a beeper while oncall, were not entitled to compensation. Birdwell v. City of Gadsden, Ala., 970 F.2d 802 (11th Cir. 1992); Armitage v. City of Emporia, KA, 982 F.2d 430 (10th Cir. 1992); Bright v. Houston Northwest Medical Center Survivor, Inc., 934 F.2d 671 (5th Cir. 1991). Employees who were required to report to the employer's place of business within twenty to thirty minutes, were also determined not to be entitled to compensation for on-call time. Gilligan v. City of Emporia, KA, 976 F.2d 410 (10th Cir. 1993).

Wingfield v. Dept. of Health and Human Resources, Docket No. 02-HHR-031 (June 27, 2002); Robinson et al., v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006), aff’d, Barbour Co. Cir Ct. Civil Action No. 06-AA-2 (Oct. 21, 2008).



Grievants are not required to remain at work while on call.  They are only required to provide a telephone number where they may be reached in case of an emergency.  They are free to use that time for their own personal purposes until they receive an emergency call, at which time they are then compensated for the time spent responding to the emergency.  Although Mr. Ramplewich testified he would have to alter his lifestyle, he provided no specific testimony on how his placement on the list would prevent him from effective use of the time for personal purposes.   Mr. Bolen testified that he owns a farm and if he gets a call he has to stop what he is doing to answer the call and that if he is out to dinner with his family, he would have to drive back home, then to Beckley, and then out to the emergency.  Again, these situations do not show that Grievants cannot use their time effectively.  Grievants are not entitled to compensation for the time they are on call.

As an alternative to compensation, Grievants requested removal from mandatory on-call status.  Respondent’s policy requires that employees work overtime as needed.  “The organization, manager, or designee may require employees to work more than the normal working hours or on official holidays, when necessary to the public interest.”  West Virginia Department of Transportation Administrative Procedures, Volume III, Chapter 10, Section II D.  “Employees who have completed their normal workday and have left the work site may be required to return to work before the next scheduled shift in order to meet agency needs. . . .”   Id. at Section II C 4.  

Respondent’s requirement that Grievants serve on a rotating list to respond to emergencies flows from the requirement that employees work overtime to meet agency needs.  Respondent does not appear to have a specific policy relating to who may be assigned to be the contact person for emergencies, but Grievant cited no policy which Respondent has violated by establishing that contact person through a rotating duty officer list.  Grievants failed to prove that their placement on the on-call list violated law or policy.  
“[I]t is not the role of this Grievance Board to change agency policies. . . .The undersigned has no authority to require an agency to adopt a policy or to make a specific change in a policy, absent some law, rule or regulation which mandates such a policy be developed or changed. Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997); Olson v. Bd. of Trustees, Docket No. 99-BOT-513 (Apr. 5, 2000); Gary and Gillespie v. Dep't of Health and Human Resources, Docket No. 97-HHR-461 (June 9, 1999).”  Cook v. Div. of Natural Resources, Docket No. 2009-0801-CONS (Sept. 22, 2009).  Grievant did not present any evidence that Respondent was required to adopt a policy or procedure governing the duty officer on-call list; therefore, the undersigned cannot order Respondent to adopt such a policy or procedure.

 Likewise, Grievants failed to prove that Respondent is required to add the county administrator to the duty officer rotation.  Respondent’s decision to exempt the county administrator from the rotation is a management decision that is not relevant to this grievance unless it were presented as evidence of discrimination or favoritism, which Grievants did not argue.  "'A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997)." Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999).  Grievant presented argument supporting the contention that Respondent could require the county administrator to be on the list, but did not present argument supporting that Respondent is required to do so by law or policy.      


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In analyzing both the relevant federal and state regulations, the Supreme Court found that “only those who are required to stay on site or at a particular location [while on call] should be paid for that time.”  McCarty v. Harless, 181 W. Va. 719, 726-727, 384 S.E.2d 164, 171-172 (1989).  
3. In general, the factor determining when on-call time is compensable is whether the employee can effectively use the time for personal purposes.  The fact that the employee is subject to certain restrictions while on-call does not entitle her to compensation. . . .” Wingfield v. Dept. of Health and Human Resources, Docket No. 02-HHR-031 (June 27, 2002).  

4. “[I]f an employee is free to engage in personal activities while on-call, and not required to stay on the employer's premises, the on-call time is not compensable.”  Robinson et al., v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006), aff’d, Barbour Co. Cir Ct. Civil Action No. 06-AA-2 (Oct. 21, 2008).


5. Rulings have held that employees who were unable to leave town, or consume alcohol, and were required to remain near a telephone or carry a beeper while oncall, were not entitled to compensation. Birdwell v. City of Gadsden, Ala., 970 F.2d 802 (11th Cir. 1992); Armitage v. City of Emporia, KA, 982 F.2d 430 (10th Cir. 1992); Bright v. Houston Northwest Medical Center Survivor, Inc., 934 F.2d 671 (5th Cir. 1991). Employees who were required to report to the employer's place of business within twenty to thirty minutes, were also determined not to be entitled to compensation for on-call time. Gilligan v. City of Emporia, KA, 976 F.2d 410 (10th Cir. 1993).

Wingfield v. Dept. of Health and Human Resources, Docket No. 02-HHR-031 (June 27, 2002); Robinson et al., v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006), aff’d, Barbour Co. Cir Ct. Civil Action No. 06-AA-2 (Oct. 21, 2008).


6. Grievants failed to prove that Respondent has violated law or policy in requiring them to serve on a rotating duty officer list to respond to emergencies.

7. Grievants are not entitled to compensation for the time spent on call.

8. “[I]t is not the role of this Grievance Board to change agency policies. . . .The undersigned has no authority to require an agency to adopt a policy or to make a specific change in a policy, absent some law, rule or regulation which mandates such a policy be developed or changed. Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997); Olson v. Bd. of Trustees, Docket No. 99-BOT-513 (Apr. 5, 2000); Gary and Gillespie v. Dep't of Health and Human Resources, Docket No. 97-HHR-461 (June 9, 1999).”  Cook v. Div. of Natural Resources, Docket No. 2009-0801-CONS (Sept. 22, 2009).  
9. Grievants failed to prove that Respondent is required to adopt a policy or procedure governing the duty officer on-call list or that Respondent is required to add the county administrator to the list.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  June 5, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Scott Bolen and Brian Ramplewich appeared in person and testified.  Curtis Sears did not appear.
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