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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DIANE RUTH ROCCHIO,


Grievant,

v. 






DOCKET NO. 2014-0621-HanED

HANCOCK COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

Grievant, Diane Ruth Rocchio, filed a grievance against her employer, the Hancock County Board of Education, on November 6, 2013.  The statement of grievance is quite lengthy, but basically complains that the half-time secretary 3, with fewer years of service, is paid more than Grievant when she fills in for Grievant.  As relief Grievant sought, “[t]he situation rectified with monetary compensation.  Monetary compensation for past lost wages not excluding previous half-time secretaries that worked my job vacancies.”


 A hearing was held at level one on November 14, 2013, and a level one decision denying the grievance was issued on November 21, 2013.  Grievant appealed to level two on December 4, 2013, and a mediation session was held on July 17, 2014.  Grievant appealed to level three on July 29, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on August 4, 2015, at the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision on August 4, 2015, at the conclusion of the level three hearing, as the parties declined the opportunity to submit written argument.


Synopsis

Grievant is upset because the half-time Secretary III who regularly works three-and-a-half hours per day makes more on an hourly basis than Grievant when she fills in for Grievant in Grievant’s absence.  Grievant regularly works eight hours a day under a 240-day contract, and does not dispute that she is paid according to the Secretary III pay scale, which is set forth in the statutory scheme for school service personnel.  The half-time Secretary III is also paid according to the statutory pay scale under a 240-day contract.  Grievant did not demonstrate that she is being improperly paid, or that any statute, rule, regulation, or policy is being violated by requiring her to work eight hour days under the 240-day contract to which she agreed.  Respondent’s claim that the grievance was untimely filed operates to limit any relief granted to 15 days preceding the filing of the grievance under the continuing practice exception.

The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant is employed by the Hancock County Board of Education (“HBOE”) as a full-time Secretary III, employed under a 240-day, full-time, eight hour per day, contract, at the Rockefeller Career Center.  She has worked for HBOE for 27 years.


2.
Josette Hudek has been employed by HBOE for 20 years, and is a half-time, three-and-a-half hour per day Secretary III, employed under a 240-day contract.


3.
Grievant is a salaried employee, not an hourly employee, and her salary is calculated using the statutory pay scale for a Secretary III, Schedule F, with 27 years of service, plus all applicable county supplements.  Grievant does not have a college degree.  Grievant’s salary for the 2013-14 school year was $35,364.00.


4.
Ms. Hudek is a salaried employee, not an hourly employee, and her salary is calculated using the statutory pay scale for a Secretary III, Schedule F, with 20 years of service, and a college degree, plus all applicable county supplements.  Ms. Hudek’s salary for the 2013-14 school year was $18,900.00.


5.
When Ms. Hudek fills in for Grievant in her absence, Ms. Hudek is paid for  an additional four and a half hours more than her normal work day, at her hourly rate.  For the 2013-14 school year, Ms. Hudek’s hourly rate was calculated by multiplying her daily rate of pay of $78.75 by two, resulting in a total of $157.50, and then dividing that by seven, for an hourly rate of $22.50.  Grievant is still paid her salary when Ms. Hudek fills in for Grievant in Grievant’s absence.


6.
When Grievant works overtime, an hourly rate is calculated for her at one-seventh of her daily rate of pay.  During the 2013-2014 school year, her daily rate of pay was $147.35, and her hourly rate of pay was one-seventh of this, $21.05.  Grievant agrees that her hourly rate is correctly calculated.


7.
All full-time Secretary III’s employed by HBOE work eight hours a day.


8.
Grievant has been aware since 2009 that the half-time secretary is paid more per hour than she when she fills in for Grievant, and she filed a grievance challenging this practice in 2009.  She could not obtain representation in 2009, and withdrew the grievance.  She filed this grievance in November 2013, when she felt she was prepared to go forward with it without representation.




Discussion

Respondent first asserts that the grievance was not timely filed.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  “If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).”  Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).  


West Virginia CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  West Virginia CODE § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


One exception to timely filing is the continuing practice exception.  Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to 15 days preceding the filing of the grievance.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).  In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e. the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).  This is a grievance challenging pay disparity, which may be grieved each time it occurs.  The grievance was timely filed, but any relief would be limited to 15 days preceding the filing of the grievance.


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


West Virginia Code § 18A-4-8 sets the minimum salary and class titles for school service personnel, based on the pay grade to which the class title is assigned and years of service, for a 200-day minimum employment term.  This Code § assigns the Secretary III classification to a pay grade F.  This Code § does not address the number of hours a school service employee is to work in order to be paid the minimum salary.


Grievant did not assert that her salary had been improperly calculated, nor did she point to any statute, rule, regulation or policy that was not being followed in the calculation of her salary or that of Ms. Hudek.  Grievant admitted she is paid when she takes a day off work and someone else fills in for her.  Grievant believes it is unfair that another employee is paid more on an hourly basis than she when that person fills in for her, and at the level three hearing, she asserted for the first time that it was unfair that she was required to work eight hours a day while other school service employees in other classifications were required to work seven hours a day.  Grievant did not demonstrate that her own salary was being improperly calculated, or that she was entitled to receive a higher salary.  The reason Ms. Hudek’s hourly rate is higher than Grievant’s is that Ms. Hudek’s salary, if multiplied by two, is higher than Grievant’s salary, even though she has fewer years of service.  It appears this is because Ms. Hudek has a college degree, which has resulted in a salary adjustment that Grievant does not receive.  Grievant presented no evidence that Ms. Hudek’s salary is not properly calculated; however, if Ms. Hudek’s salary is not being properly calculated, the appropriate remedy would be to reduce Ms. Hudek’s salary, not compound the mistake by increasing Grievant’s salary.  As to the new argument that it is unfair that Grievant be required to work eight hours a day, Respondent pointed out that all its full-time Secretary III’s work eight hour days.  Grievant pointed to no law, rule, regulation, or policy which sets the number of hours an employee is to work at less than eight hours a day, and as noted, West Virginia Code § 18A-4-8 does not address this issue.


Grievant also asserted she was being discriminated against.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


Respondent’s witnesses testified that HBOE has followed West Virginia Code § 18A-4-8  in calculating the salaries for Grievant and Ms. Hudek, as it is required to do.   Grievant presented no evidence to the contrary.  Grievant did not demonstrate that she is being treated differently from any other employee with regard to the calculation of pay.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  


2.
West Virginia CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  West Virginia CODE § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


3.
The “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e. the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).


4.
This is a grievance challenging pay disparity, which may be grieved each time it occurs.  The grievance was timely filed, but any relief would be limited to 15 days preceding the filing of the grievance.


5.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


6.
Grievant did not demonstrate that her salary was not properly calculated or that she was entitled to additional compensation under for her 240-day contract.


7.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


8.
Grievant did not demonstrate that she was treated differently from any other employee with regard to calculation of pay.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
September 2, 2015



Administrative Law Judge

