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D E C I S I O N

Brenda Kay Gray, Grievant, filed this grievance against her employer, the Raleigh County Board of Education ("Board” or “RCBE"), Respondent, protesting disciplinary action levied.
  The original statement of grievance was filed on November 4, 2013, which provides “Raleigh County Board of Education violated the provisions of the West Virginia Code 18-2A-8 in its decision to suspend the grievant without pay of a period of 44 days, without any prior instances of discipline against the grievant, without undertaking progressive discipline and without finding statutory good cause for the suspension.”  The relief sought states, “The grievant seeks the reversal of the decision of the Raleigh County Board of Education, suspending her without pay for 44 days and order that she make restitution in the amount of $939.48 through payroll deductions during the next twelve months.” 


Following a conference with Grievant and her counsel on September 17, 2013, the Raleigh County Board of Education Superintendent James G. Brown suspended Grievant, without pay, for converting school funds to her own use.  On October 29, 2013, the Raleigh 

County Board of Education Board held a full disciplinary hearing.  Grievant was present with legal counsel.  Superintendent Brown recommended to the Board that Grievant’s employment be terminated.  After conducting the disciplinary hearing, the School Board ratified Grievant’s suspension, without pay, and extended it for two days, for a total of 44 days.  Further, the School Board declined the Superintendent’s recommendation to terminate Grievant’s employment.  Coupled with the suspension, the Board ordered Grievant to make restitution in the amount of $939.48.  Grievant appealed the disciplinary actions of the Raleigh County Board of Education, Respondent.


Grievant appealed to level three of the grievance process in November 2013.  A level three hearing was held before the undersigned Administrative Law Judge on May 5, 2014, at the Grievance Board’s Beckley facilities.  Grievant appeared in person and by counsel, David Hart, Esquire, of Hayden & Hart.  Respondent appeared by its Treasurer/Chief School Business Official, Richard Butcher, and its counsel, Howard Seufer, Jr., of Bowles Rice LLP.  A transcript of the October 29, 2013 disciplinary hearing is a part of the record.  At the close of the level three hearing, on May 5, 2014, the parties were invited to file proposed findings of fact and conclusions of law.  This case became mature for decision on June 30, 2014, the deadline for the submission of the parties' proposed findings of fact and conclusions of law.  Respondent submitted fact/law proposals.


Synopsis

Raleigh County Board of Education, Respondent, sanctioned Grievant for the misuse of quasi-public school funds.  Grievant was suspended without pay and ordered to repay a specific amount of restitution.  Grievant grieved the disciplinary actions of Respondent.


Grievant had been entrusted with administrating a substantial amount of funds earmarked for designated needy school children.  Irregularities arouse with regard to the expenditure of the designated funds.  A significant amount of the funds were expended for unauthorized purchases. Grievant’s explanation for these events varies with time.  It had been recommended that Grievant’s employment be terminated.   Respondent, after a full School Board disciplinary hearing, declined to terminate Grievant’s employment but ratified suspension without pay for a total of 44 days and ordered Grievant to make a specific dollar amount of restitution.  At the time of the School Board hearing, Grievant was in concurrence with Respondent’s actions.  Subsequently, Grievant appealed. 


Respondent met its burden of proof by a preponderance of the evidence, and established just cause for disciplinary actions against Grievant.  Further, Respondent demonstrated its disciplinary actions in the circumstances of this case were not arbitrary, capricious or clearly excessive. This grievance is DENIED.


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Grievant is a teacher in the Raleigh County School system; she has been at Clear Fork Elementary School for (19) nineteen years.

2. 

In November of 2011, Alpha Natural Resources gave $2,250 to Clear Fork Elementary School.  At that time John Greenwald was the Principal of the school.
  The purpose of the contribution was to purchase clothing for the school’s disadvantaged students.  A list of students was generated by the school. 

3. 

Grievant had previously been involved in projects to benefit the community.  Principal Greenwald approached Grievant to participate in this program and administer the disposition of the funds.  Grievant agreed. 

4. 

Principal Greenwald deposited the Alpha Natural Resources check in the school account.  A check in the amount of $2,250 was then written to Walmart.  Principal Greenwald instructed Grievant to purchase 45 gift cards from Walmart in the amount of $50 each, and then to use the gift cards to purchase winter clothing for designated students (coats, gloves, hats, boots). R Ex 4

5. 

Grievant purchased the gift cards from Walmart on January 7, 2012.

6. 

On January 7, 2012 , purchases began with the gift cards, designated for the purchase of student clothing; however, instead of purchases solely of clothing for students, some purchases that day were for groceries in the amount of $300 and $23.34 worth of gas. R Ex 10

7. 

There is an audit procedure for Raleigh County Schools specifying how their records and ledgers are reviewed.  Michael Click is the Director of Accounting and Internal Auditing for Raleigh County Schools, approximately 29 schools. 

8. 

When Clear Fork Elementary School’s financial records were audited in the spring of 2013 for the 2011-2012 school year, the Auditor found documentation for Grievant’s purchase of the 45 gift cards from Walmart at a total cost of $2,250.  However, in looking for documentation of how the gift cards were spent,  Auditor Click found only $1,147.62 worth of legitimate receipts, plus two duplicate receipts that Grievant had provided to the school secretary. 

9. 

Explained in the Auditor’s written report, Grievant had remitted to the school receipts totaling $2,294.86 to justify purchases with the gift cards.  Additionally, a note was attached to the documentation stating that the teacher paid $44.86 out of pocket.  Together, the receipts and the note appeared to document $2,250 in expenditures.  However, upon closer inspection, two of the receipts were duplicates.  As a result, purchases of only $1,147.62 were supported by receipts.  R Ex 3

10. 

On June 3, 2013, Grievant had a meeting with County School Board Auditor Michael Click, the Board’s Treasurer, Darrin Butcher and then Principal of Clear Fork Elementary School, Denise Abraham.  At the June 3, 2013 meeting, Grievant indicated that she wasn’t aware until after the fact that she had to have receipts for all the purchases.  But she assured the school officials that all the funds were spent for clothing for needy students.

11. 

Walmart’s “SMART” system makes a record of everything purchased with each of its gift cards.  Auditor Click and Treasurer Butcher visited Walmart immediately following the meeting with Grievant to try to substantiate that children’s clothing was purchased with the unaccounted $1,102.38.  Walmart’s loss control employee told the Auditor and Treasurer that she could not give them the records of the gift card purchases without a subpoena or State Police involvement.  However, she did tell Respondent’s agents that her review of the records showed that some of the purchases were for personal items that were not children’s clothes.  Also see R Ex 10.

12. 

With the permission of the County School Board Superintendent, James Brown the County Board Auditor and Treasurer went to the State Police Office for assistance in obtaining the Walmart records.

13. 

The concern about the gift card purchases was explained to Sergeant G. D. Williams of the WV State Police.  Sergeant Williams was provided with documentation from the school, and was informed about the meetings with Grievant and Walmart’s loss control employee.  Sergeant Williams agreed to look into it and opened an investigation. 

14. 

Sergeant Williams contacted Walmart and the loss control employee immediately provided him with four or five receipts for personal items like groceries and toiletries that had been purchased with the gift cards. 

15. 

Walmart began to research this matter and tracked down additional records.

16. 

Sergeant Williams interviewed Grievant in his office on June 6, 2013.  Sergeant Williams confronted Grievant with information about more than $700 in grocery purchases apparently made with the school gift cards.

17. 

Grievant was specifically questioned as to whether at any time anyone else was in possession of or spent the gift cards.  See R Exs 5 and 6.  

18. 

Officer Williams received additional records and information from Walmart documenting that the gift cards had been used for items other than children’s clothes. R Ex 10 

19. 

On June 17, 2013  Grievant asked Sergeant Williams to meet with her again.  Crying, she informed the officer that after her son’s house burned down she used some of the gift cards to make purchases for his family.
 Grievant acknowledges requesting this meeting; however, her explanation regarding how the school cards came to be used for the purchase of food for her son’s family changes with time.

20. 

Sergeant Williams also interviewed the former Clear Fork Principal, John Greenwald, who had recently retired.  Principal Greenwald was asked if he at any time told or authorized Grievant to spend gift card money “at her discretion.”  

21. 

Former Principal Greenwald testified at the Raleigh County School Board  disciplinary hearing.  Principal Greenwald did not give Grievant permission to buy personal items for herself, her family, or anyone else. See R Ex 7 and 8.

22. 

In August 2013, Sergeant Williams asked Darrin Butcher, Treasurer Chief School Business Official, to meet and discuss the completed investigation.  Sergeant Williams supplied Treasurer Butcher with documentation from Walmart showing that the gift cards had indeed been used to make purchases other than for children’s clothing: $813.60 for personal items purchased at the Beckley Walmart; $26.66 in personal items purchased at the MacArthur Walmart; and $99.22 in gasoline purchased at Sam’s Club Gas Station.  Those purchases totaled $939.48.  Additionally, there was no record showing that two of the gift cards, totaling $100, had ever been used. 

23. 

Without the dollar value of the two unaccounted for gift cards, the total of the inappropriate expenditures, $939.48, was below the felony threshold.
  Sergeant Williams reported that the Prosecutor’s Office was not going to pursue felony criminal action against Grievant. R Ex 9

24. 

Documentation from Walmart showed what particular items other than children’s winter clothing were purchased with gift cards beginning in early January and continuing through June.
 

25. 

Grievant, her legal counsel David Hart, and her West Virginia Education Association representative Kathy Martin met on September 17, 2013, with the Superintendent, Treasurer Butcher, Auditor Click and Principal Abrams.  

26. 

At the informal conference Grievant was informed of the information that troubled school officials, including the documentation that had been collected, and to offer her the opportunity to respond. Grievant and her counsel were provided with the audit report and the documentation that school officials had received from the State Police. 

27. 

Grievant provided at the September 17, 2013 meeting, that when she discovered that she had gift cards left over after purchasing winter clothes for students, she  alleges she asked Principal Greenwald if she could spend the remainder on other items for needy families and he said she could.  Grievant claimed that at that point she began purchasing food and other items for needy families in the area. 

28. 

At the September 17, 2013 meeting, Grievant brought up that her son’s home burned down in December and that some of the gift cards were used to purchase things for his children. 

29. 

Grievant was provided a written document which memorialized that the September 17, 2013 conference transpired regarding allegations of improper conduct while performing duties as a professional educator.  The correspondence signed by Superintendent Brown, among other information, stated: 

This letter is in follow-up to the conference conducted Tuesday, September 17, 2013 regarding allegations of improper conduct while performing your duties as a professional educator at Clear Fork Elementary School. . . .

* * * 

During our conference we discussed allegations that you used quasi-public funds for personal use, which constitutes embezzlement of school funds.

* * * 

Please note, the transactions in question are specific to funds donated by Alpha Natural Resources to Clear Fork Elementary School for the sole purpose of providing clothing for needy students . . .

* * * 

The evidence collected was summarized and provided to me by Sergeant G.D. Williams which substantiates the following expenditures were made by you outside the scope of the intended purpose: 

Personal Items Purchased at Beckley Walmart Totaling  

$813.60
Personal Items Purchases at MacArthur Walmart Totaling 

  $26.66
Gasoline Purchased at Sam’s Club Gas Station Totaling


  $99.22
Two Gift Cards Purchased at Beckley Wal-Mart Unaccounted for Totaling$100.00
Total Expenditures





         $1039.48
In summary, your actions are a clear violation of the following: 


1. §126-162-4 Employee Code of Conduct which stipulates that all West Virginia school employees shall demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior. 


2. §18A-2-8 Suspension and Dismissal of School Personnel by Board stipulates that notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: immorality, insubordination, and willful neglect of duty. 


3. West Virginia Board of Education Policy 1224.1 Accounting Procedures Manual for the Public Schools in the State of West Virginia section 1-18, which stipulates all moneys received by a school are considered quasi-public funds and are to be expended for the benefit of the students at the school. 

The purpose of this instant letter is to memorialize the events leading up to and including your actions to date, the evidence presented to you as of this day, September 17, 2013, which will be considered as part of the disciplinary action specific to my recommendation for suspension and recommendation for termination to the Raleigh County Board of Education. 

 * * * 

R Ex 1

30. 

The Raleigh County School Board held a full disciplinary hearing on October 29, 2013.
  At the Board’s disciplinary hearing, Grievant shifted her explanation for the undocumented purchases.
 

31. 

Superintendent Brown recommended to the Board that Grievant’s employment be terminated. 

32. 

The Raleigh County School Board declined the Superintendent’s recommendation to terminate Grievant’s employment.  Specifically, a board member made an alternate motion that the Board reinstate Grievant to her employment with the agreement that she make restitution to Raleigh County Schools through payroll deduction or a lump sum payment of $939.48.

33. 

Grievant was specifically asked if this course of action was acceptable to her. Grievant answered in the affirmative.  Grievant agreed to make restitution in the amount of $939.48.  See October 29, 2013 hearing transcript.

34. 

The Raleigh County Board of Education voted unanimously to ratify and approve Grievant’s suspension, without pay, with a return-to-work-date of Friday, November 1, 2013, (total of 44 days) and further ordered Grievant to make restitution in the amount of $939.48.  R Ex 11

35. 

On November 20, 2013, Grievant signed a wage assignment form authorizing payroll deductions for a period of one year assigning an amount of her wages designed to total $939.48.  R Ex 12


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


A board of education may suspend or dismiss any person in its employment for immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a nolo contendere to a felony charge.  W. Va. Code § 18A-2-8.  Suspension or dismissal of a teacher or school employee pursuant to W. Va. Code § 18A-2-8 must be exercised upon for just cause and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991); See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Graham v. Putnam County Bd. of Educ., Docket No. 99-40-206 (Sep. 30, 1999); De Vito v. Board of Education of Marion County, 285 S.E.2d 411 (W.Va. 1981); Harry v. Marion County Board of Education, 203 S.E.2d 319, Syl. Pt. 1 (1998); Maxey v. McDowell Co. Board of Ed., 575 S.E.2d 278 (2002).  See also  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907(2009).  


At the October 29, 2013, Raleigh County School Board disciplinary hearing,  Respondent ratified Grievant’s suspension, without pay, and extended it for two days.  The Board declined the Superintendent’s recommendation to terminate Grievant’s employment.  Grievant agreed to make restitution in the amount of $939.48, as evidenced at page 276 of the transcript of the October 29 hearing:

Member Jafary: 
“I’d like to make an alternate motion that we will reinstate Mrs. Gray to her employment with the agreement that she will make restitution to Raleigh County Schools through payroll deduction or a lump sum payment of $939.48.”
President Snuffer:  “Is there a motion?”
Member Ford: 
“Second”
President Snuffer: “Ms. Gray, any discussion? Are you agreeable to that kind of settlement?”
Ms. Gray (Grievant):“That’s fine with me.”
Grievant’s Legal Counsel Hart:
“She said she is.”
President Snuffer: “Ms. Gray, any discussion? Are you agreeable to that kind of settlement?”
Ms. Gray:
“Yeah.”
President Snuffer: “Any more discussion?  Now we’ll proceed to vote. All in favor of restoring Brenda Gray to her employment on November the 1st once - - and you will agree to make restitution to the Raleigh County School Board for $939.48 over the next 12 months through payroll deduction, signify by saying aye.”
Subsequently, a vote was taken and the motion was carried by 4-0.

Nevertheless, pursuant to the instant appeal Grievant contends that the suspension approved by the Board was too harsh and further requests the amount of restitution ordered be reduced.
  Respondent opposes the relief request of Grievant and maintains its actions in the circumstances of this case are reasonable and lawful.  The record of this grievance matter encompasses relevant statutory language, testimony from the School Board hearing, the level three hearing and the respective exhibits of each.


Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).”  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the authoritarian agency. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).


In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994).


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


The demeanor of Grievant is perplexing.  She is pleasant, but her attitude and tendency to thrust and parry with an inquisitors is bedeviling.  Grievant’s testimony is not plausible in its entirety.  Grievant’s attitude and responses to questions presented changed with time, over time.  Grievant shifts her explanation for the undocumented purchases.  Grievant has a very real interest in the outcome, and a recognized motive to manipulate the facts.  Grievant’s credibility is diminished by her many different and convenient explanations for the unauthorized use of the gift cards.  These ranged from outright denial to the Auditor that she spent the funds on anything but clothing for children at the school, to the many alternative (and in some instances implausible) excuses she offered for how the inappropriate purchases were made, to her admissions to Sergeant Williams and others that she indeed used the cards to purchase food and non-food grocery items for her son’s family and acknowledges it was wrong.  It is understandable that Grievant’s testimony generates some degree of compassion, but said testimony does not excuse the facts that a substantial amount of the funds earmarked for designated needy school children were expended for unauthorized purchases.  The inconsistency of Grievant’s posturing throughout the course of events makes Grievant’s rendition(s) of what occurred more convenient than reliable.  Grievant’s explanation of events is not trustworthy. 


In contrast, Sergeant Williams, Auditor Click, and former Principal Greenwald, in review of events providing written reports or statements of record, were consistent in their testimony and would appear to have limited or no motive to shade the truth.  Sergeant Williams was tasked with investigating.  He had no predisposition or personal stake in how the purchasing irregularities arose or who was responsible for the expenditure of the designated funds.  Auditor Click and Treasurer Butcher were not the responsible custodians of the funds.  In that the auditor triggered further investigation into the expenditure of the donated funds, it is not found that Respondent improperly targeted or  sought out to entrap Grievant.
  The June 3, 2013, meeting with Grievant in an attempt to try to substantiate that children’s clothing was purchased with the unaccounted $1,102.38 does not establish a bias on behalf of Respondent.  Sergeant Williams followed sound investigative procedures in the course of this matter.  Sergeant Williams sought out reliable documentation, contacted witnesses and recorded statements given.  Principal Greenwald specifically denied authorizing Grievant to spend the funds for any purpose other than that designated by the contributor, Alpha Natural Resources.  Even accepting, as a working premise, Grievant’s contention that former Principal Greenwald authorized her to spend  residual funds, the facts do not support Grievant in that alternative unauthorized expenditures began prior to the completion of the primary purpose purchases. The testimony of Respondent’s witnesses, Sergeant Williams and Auditor Click are supported by documents of record.  Likewise, testimony by the Board’s Treasurer and Superintendent meet all the indicia of credibility.


There is little to no reason to question the accuracy of the information retrieved from Walmart’s “SMART” system.  To the degree that the information is documented by the system, with any variation being negligible, it is established that unauthorized purchases were made with gift cards designated for needy school children.  A significant amount of the funds were expended for unauthorized purchases.

Respondent may dismiss an employee for any one of eight causes under the relevant statute, W. Va. Code § 18A-2-8, of which immorality and insubordination are two. 


"Immorality is an imprecise word which means different things to different people, but in essence it also connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.' [Citation omitted.]" Kennard v. Tucker County Bd. of Educ., Docket No. 01-47-591/628 (Mar. 12, 2002); Golden v. Board of Education of County of Harrison, 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981); Snodgrass v. Wetzel County Bd. of Educ., Docket No. 97-52-384 (Dec. 15, 1997); Harry v. Marion County Bd. of Educ., 203 W. Va. 64, 506 S.E.2d 319 (1998).   However, immoral conduct need not be limited to conduct of a sexual nature.  Immoral conduct is conduct which is always wrong. Brockman v. Kanawha County Bd. of Educ., Docket No. 2009-1638-KanED (Oct. 15, 2009).   Respondents argues that Grievant’s conduct is liken to embezzlement, which is “generally held to be among those offenses which involves moral turpitude as a matter of law,” Bonnett v. Kanawha County Bd. of Educ., Docket No. 20-89-007 (May 19, 1989), spending school funds for personal and unauthorized purposes is immoral, per se. 

Superintendent Brown pointed out that in his opinion, Grievant had sought to mislead school officials through the duplicate receipts she initially submitted, and by continually shifting her explanations of what happened.  Superintendent Brown may have some limited interest in the outcome in that he recommended that Respondent dismiss Grievant, but he does not appear to have any motive to lie or have any bias against Grievant.  Spending school funds for personal and unauthorized purposes is immoral.


Principal Greenwald authorized and instructed Grievant to use the Alpha Natural Resources donated funds on clothing for children.
  Insubordination "includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued ... [by] an administrative superior." Butts v. Higher Educ. Interim Governing Bd., 569 S.E.2d 456 (W. Va. 2002) (per curiam). See Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).


Grievant was aware of the designated purpose of the funds donated by Alpha. However, Grievant raises the issue as to whether the inappropriate actions were intentional disobedience.  Much attention is due and has understandably been focused on whether Grievant intentionally, inadvertently or negligently permitted the inappropriate expenditures to transpire, reasonable minds may differ regarding the degree of each.  Nevertheless, Respondent unequivocally established that quasi-public school funds were diverted for expenditures not originally designated.  Grievant was custodian of these funds (45 gift cards, valued at $50 each) the cards were used to purchase numerous items not originally intended pursuant to the mandate of the funds.
  Grievant was entrusted with the responsibility to perform the designated duty with the funds.  Grievant’s actions or, in the alternative, her inactions intentionally, or negligently permitted the expenditures to transpire.  Grievant’s actions constitute an offense punishable under W. Va. Code § 18A-2-8.


It was not unreasonable of Respondent Board to approve a 44-day unpaid suspension in view of (a) Grievant’s breach of trust, (b) the $939.48 worth of clothing denied to needy children, (c) Grievant’s ever changing explanation of events and (d) example set for other school employees and potential donors willing to donate funds to county schools.  


“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001). Grievant has not met this burden.


Respondent has successfully argued that mitigation of Grievant’s suspension is not warranted in this case.  The Board did not simply rubber stamp the Superintendent’s recommendation of discipline.  Nor did it thoughtlessly act without taking into account the facts of the case.  Rather, having gone into executive session at the close of the evidence to discuss the case, the Board conscientiously exercised its discretion by upholding the suspension, declining the Superintendent’s recommendation to terminate Grievant’s contract, and, in conjunction, Grievant’s promise to pay restitution, directing the Grievant to return to work in two days.  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996);  Hoover v. Wirt County Bd. of Educ., Docket No. 2008-1482-WirED (Feb. 12, 2009).  


Grievant agreed to repay restitution in the amount of $939.48; however, she now asks this amount be offset.


Grievant acknowledged that it was not wrong for the Board to ask her to repay the funds, but she contended that she should only have to make restitution in the amount of $747.38 (reflecting a credit of $192.10 for spring clothing purchases she claimed to have made for the benefit of school children).  Grievant offered into evidence a paper that she asserts substantiates her purchase of children’s spring clothing in the amount of $192.10.  G Ex 3.  Grievant claimed to have found this receipt between the Board’s disciplinary hearing and the level three hearing.  The bottom is missing, it is undated, and it does not contain a bar code like all other Walmart receipts.  From the paper, it is impossible to tell who made the purchase, whether the clothing was purchased with a gift card or cash, or whether the purchased items were for students at Clear Fork.  Yet, Grievant would have this Grievance Board, on the basis of this document, reduce by $192.10 the restitution she promised to make to the Board.
 


Respondent highlights that Grievant agreed in the presence of her counsel at the close of the October 29, 2013 Board hearing to make restitution in the amount of $939.48 in return for reinstatement, rather than termination, of her employment.  Respondent’s counsel offers several arguments to fortify the position that Grievant should not be relieved of any part of her agreement.  The undersigned is persuaded and in agreement with Respondent. 


Grievant is currently employed by the RCBE.  She agreed to repay restitution in the amount of $939.48 in exchange for the Board not terminating her employment.  At the time of the Board hearing, and during one or more conversations with agents of Respondent, Grievant was praying to put these events behind her with restitution, now she wants to equivocate.  Respondent could have affirmed the recommendation of Superintendent Brown and Grievant would most likely wish she could recoup her employment by making financial restitution.  As the trier of fact for the instant matter, the undersigned declines to negate the action of the Respondent and alter the agreement/understanding that Grievant was to pay restitution in the amount of $939.48.
  Grievant acquiesced to the condition.  If any injustice is to be found in these facts, it lays with the children of Clear Fork Elementary School, who for a long time, were deprived of the full benefits of the funds donated for their assistance. 


The undersigned is not persuaded that further mitigation is necessarily warranted in the facts of this matter.  By a preponderance of the evidence, Respondent established that (a) Grievant voluntarily took responsibility for fulfilling Alpha Natural Resources' demand that its $2,250 contribution be spent on clothing for needy Clear Fork Elementary students; (b) instead, $939.48 of the $2,250 was used to make purchases that were not authorized by Alpha or the school's Principal; (c) the unauthorized purchases included $813.60 worth of personal items purchased at the Beckley Walmart, $26.66 in personal items purchased at the MacArthur Walmart, and $99.22 worth of gasoline purchased at Sam's Club Gas Station; (d) Grievant's actions or, in the alternative, her inactions intentionally, or negligently facilitated the inappropriate expenditures to transpire; (e) Grievant's actions constitute an offense punishable under W. VA. CODE § 18A-2-8; and (f) Grievant agreed to make restitution in the amount of $939.48.


The following conclusions of law are appropriate in this matter:





Conclusions of Law
36. 

As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  

37. 

A board of education may suspend or dismiss any person in its employment for immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a nolo contendere to a felony charge.  W. Va. Code § 18A-2-8.  

38. 

Suspension or dismissal of a teacher or school employee pursuant to W. Va. Code § 18A-2-8 must be exercised upon for just cause and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991); See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Graham v. Putnam County Bd. of Educ., Docket No. 99-40-206 (Sep. 30, 1999); De Vito v. Board of Education of Marion County, 285 S.E.2d 411 (W.Va. 1981); Harry v. Marion County Board of Education, 203 S.E.2d 319, Syl. Pt. 1 (1998); Maxey v. McDowell Co. Board of Ed., 575 S.E.2d 278 (2002).  See also  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907(2009).  

39. 

Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).”  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the authoritarian agency. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).

40. 

The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra. 

41. 

Grievant’s conduct constituted an offense punishable under W. Va. Code § 18A-2-8.

42. 

Respondent demonstrated its disciplinary actions in the circumstances of this case were not arbitrary, capricious or clearly excessive.  Respondent met its burden of proof by a preponderance of the evidence, and established just cause for disciplinary actions against Grievant.

43. 

“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).

44. 

In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).

45. 

The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996);  Hoover v. Wirt County Bd. of Educ., Docket No. 2008-1482-WirED (Feb. 12, 2009). 

46. 

Grievant failed to demonstrate the penalty levied was clearly excessive or reflects an inherent disproportion between the offense and the personnel action.

47. 

Respondent had discretionary options in the circumstances of this case. Considerable deference is afforded to employers in disciplinary situations. An Administrative Law Judge will not substitute his judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997). 


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: 
January 8, 2015

_____________________________








 Landon R. Brown








 Administrative Law Judge

� This  grievance was filed directly to level three of the grievance process, authorized by W. Va. Code § 6C-2-4(a)(4).


� John Greenwald was the Principal at Clear Fork Elementary School from November 1997 through July 2012.  Denise Abraham became Principal at Clear Fork Elementary for the 2012-13 school year. Abraham was principal at the time of the audit and investigation of events. 


�Grievant did not indicate this was done inadvertently, Grievant told Sergeant Williams that she purchased groceries for needy families, further she tended to indicate that she was trying to gather money to make restitution.  See Sergeant Williams testimony and R Ex 9.


� The documented reasons for the Prosecutor not bringing felony or misdemeanor criminal charges stand in stark contrast to the unsubstantiated assertion made by Grievant’s counsel at the level three hearing that the Prosecutor brought no charges because there was insufficient evidence that Grievant misappropriated school funds.


� In January there were purchases of gas, cat food, Coke, envelopes, size 18 pants, fruit snacks, taco ingredients, ham, turkey, shampoo, toothpaste, celery and Manwich.   In February there were purchases of a Pillow Pet, Riders, filler paper, gasoline, Diet Coke, mints, a McPhee DVD, a Cat Hat Up DVD, a Cat in the Hat DVD, Tide and other grocery items.  In March the purchases included Shake and Bake, biscuits, Tide, trash bags, Diet Coke and similar items.  April purchases included gas, a shirt, and t-shirts.  Purchases in June were for gas, chicken salad and hamburger buns. The gas purchases appeared for the most part to have been made with gift cards that had already been used for purchases totaling less than $50 and, therefore, were not yet exhausted.  See R Ex (pgs. 86-88)


�During the course of the Board’s disciplinary hearing on October 29, 2013, Grievant’s counsel produced the two unused gift cards.  Grievant testified that the two cards were discovered in her son’s wallet that her grandson found in her garage while looking for Halloween decorations.


�Grievant spoke of her mother’s death and her son’s house fire. (206)  She said that when she told the principal that she had money left over from the purchase of winter clothing, he told her to “do whatever, and go from there . . . do what I thought was best.” (211) Grievant testified that she must have purchased groceries thinking that she was using cards that people had sent to her son, when in fact they were the school’s gift cards. (212-213)  She denied ever purchasing gas at Sam’s Cub. (233)  She claimed not to understand the testimony about duplicate receipts being submitted to substantiate the gift card purchases (234), but then said she submitted duplicate receipts to the school secretary for other purposes. (235) Grievant took “total blame and responsibility” for being irresponsible in allowing the school’s gift cards to be intermingled with her son’s. (236-237)  Grievant also inferred that her son had gotten into her purse and inadvertently took some of the school gift cards (an explanation that she also offered at the level three hearing). (237)  See October 29, 2013 Hearing Transcript, pages provided. 


� Grievant has asserted a variety of defenses, at various stages, it is not readily clear if Grievant has waived the contention that she did not commit an offense punishable under W. Va. Code § 18A-2-8.  Grievant acknowledges that what transpired was wrong,  “takes full responsibility for it,” but notes that it was at a time that things were pretty messed up and she didn’t think she was in the wrong. 


�On June 3, 2013, Grievant had a meeting with County School Board Auditor Michael Click, the Board’s Treasurer Darrin Butcher and then Principal of Clear Fork Elementary School Denise Abraham.  At the June 3, 2013 meeting, Grievant indicated that she wasn’t aware until after the fact that she had to have receipts for all the purchases.  But she assured the school officials that all the funds were spent for clothing for needy students.


�At the School Board disciplinary hearing and the level three hearing, Grievant noted she had not received the Walmart documentation prior to the September 17, 2013 informal conference.  The undersigned is not persuaded that this fact is demonstrative of a substantive element.  Grievant was readily made aware of the allegations of inappropriate activity.


�A general understanding or working definition of unauthorized: “Correct usage would be for clothing items, boots, hats, gloves, coats, incorrect uses would be anything outside of that, any grocery-type items or DVDs or any other items that would have been purchased other than that.” See Darrin Butcher, Treasurer testimony, School Board disciplinary hearing. 


�Grievant’s conclusion that her 44-day suspension was by far the longest unpaid suspension of any employee’s contract levied by the Raleigh County Board of Education is unreliable and factually inaccurate.


�Grievant claims that a friend who once worked at Walmart verified from Walmart’s records that the purchases shown on the receipt were made on May 22, 2012.  Oddly, though Grievant’s friend (who did not attend the hearing or furnish an affidavit) did not supply Grievant with any other information from Walmart’s records that might have substantiated Grievant’s various explanations for the many inappropriate purchases that were made with the school gift cards. 


� Grievant stated, in relevant part, at the October 29, 2013, Raleigh County School Board disciplinary hearing; “I offered to [Superindent] Brown - - I apologized, I asked him to please let me keep my job, I even offered to pay whatever restitution that you deemed would be necessary to pay. . .” . Transcript,  pg 259. 






