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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHARLENE R. RITTENHOUSE,



Grievant,

v. 






DOCKET NO. 2014-0980-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION

Grievant, Charlene R. Rittenhouse, filed this grievance against her former employer, the Department of Health and Human Resources, at level three of the grievance procedure, on February 7, 2014, contesting the termination of her probationary employment for unsatisfactory performance.  As relief Grievant sought to be reinstated to her position.


A level three hearing was held before the undersigned Administrative Law Judge on February 20, 2015, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on March 24, 2015, on receipt of the last of the parties’ written arguments.


Synopsis

Grievant was dismissed from her probationary employment as a Purchasing Assistant because of unsatisfactory performance.  Grievant did not demonstrate that her performance was satisfactory as a probationary employee.


The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant began her employment with the Department of Health and Human Resources (“HHR”), at William R. Sharpe, Jr. Hospital, on July 17, 2013, as a Purchasing Assistant.  She was hired as a probationary employee, with a six-month probationary period.  Her supervisor was Barbara Daugherty.


2.
Grievant’s employment was terminated at the end of the probationary period, by letter dated January 17, 2014, for unsatisfactory job performance.  More specifically, Grievant was not retained because of “failure to proofread your work resulting in numerous clerical errors; inability to grasp coding as required for P-Card reconciliation; you struggled to produce the required volume of work for the position and were challenged in adapting the manual aspects of the job, and I felt there was need to improve your communication and interpersonal skills.”


3.
One of Grievant’s job duties was to purchase supplies for various departments at the hospital.  In order to do so, a “P-card” was issued to Grievant sometime in October 2013.  Prior to issuance of the P-card, Grievant was required to take training offered online, and she did so.  From July until the time she received the P-card, Grievant did filing in Ms. Daugherty’s office, and Ms. Daugherty engaged in training Grievant on use of the P-card, reconciliation of the P-card and using FIMS, a computer program or system used by Respondent for tracking financial information.  Grievant took notes during this training, but advised Ms. Daugherty that she was a “hands-on” learner.


4.
Grievant attended a purchasing conference in the early fall of 2013, and attended training classes during this conference.


5.
Grievant did not try to reconcile her P-card for the first time until shortly before the due date for reconciliation in November 2013, and she did so on a day Ms. Daugherty was not at work.  Because Grievant was having difficulty with the reconciliation, Deanna Carver, Accounting Supervisor at the hospital, asked Dan Jenks, Supervisor of Central Receiving,  to help Grievant.  Mr. Jenks worked with Grievant for over an hour, and provided her with written step-by-step instructions which had been given to him early on in his employment at the hospital.  Mr. Jenks told Grievant she should not wait until the end of the month to reconcile, rather, she could do the reconciliation daily if she had the paperwork she needed to do so.  Grievant told Mr. Jenks she did not know this.


6.
Ms. Daugherty told Grievant during her training that she could reconcile her P-card as soon as she had all the documentation or data to do so.  Ms. Daugherty did not realize that Grievant needed to be specifically told she could reconcile daily if she had the documentation to do so.


7.
One of Grievant’s duties was to enter purchasing information into FIMS.  Grievant was required to code the information, entering a project code for the department for which an item was purchased, and an object code for the item.  HHR also uses a computer program referred to as KEANE, which reviews the data entered into FIMS, and prints a report showing combinations of coding that are unusual.  Part of Ms. Carver’s job is to reconcile the coding abnormalities.  Three months in a row she took a report to Ms. Daugherty which revealed that Grievant was making the same coding mistakes over and over, even though Grievant’s main coding area was for the dietary department, and that department uses very few object codes.  For example, Grievant was coding the purchase of equipment for the dietary department as a purchase for the maintenance department, and many items were coded as food for items that were not food-related items, and food items were coded as office supplies.  Ms. Carver recognized that everyone makes mistakes in coding, but these were the same mistakes over and over.


8.
When coding errors are brought to Ms. Carver’s attention, she must research which employee made the error, document the nature of the problem and what code should have been entered, go to the supervisor of the area, and then make the correction in KEANE
 if the supervisor agrees that the change needs to be made, all of which takes time.


9.
In December 2013, Ms. Daugherty provided Grievant with a copy of the coding errors Grievant had made, and went through them with her.  It was time consuming for Ms. Daugherty to continually correct Grievant’s coding errors.


10.
Ms. Daugherty met with Grievant on December 17, 2013, to discuss her performance.  Ms. Daugherty advised Grievant that an area of concern was her typing and proofreading her work.  Ms. Daugherty’s notes reflect that Grievant would work on improving this area.  Ms. Daugherty advised Grievant during this meeting that another area of concern was the errors on her P-card postings, and that it was decided that she and Grievant would review Grievant’s P-card prints prior to reconciliation to prevent posting errors.  Ms. Daugherty saw no improvement in Grievant’s work performance after this meeting.


11.
As of January 2014, Ms. Daugherty had not been able to assign Grievant all the duties required of the position.  Ms. Daugherty met with Grievant on January 13, 2014, in Ms. Daugherty’s office to discuss her job performance, stressing the areas where she needed to improve, and explaining to her that she needed to process more transactions and begin assisting Ms. Daugherty with contracts.  Grievant told Ms. Daugherty that if she started assisting with contracts, the employee who had been helping Ms. Daugherty with this would have nothing to do.  Grievant told Ms. Daugherty that it made her angry when Ms. Daugherty called her to her office.  Ms. Daugherty told Grievant that her reason for asking Grievant to come to her office was to ensure privacy.


12.
On January 14, 2014, Ms. Daugherty asked Grievant to come to her office to discuss Mr. Jenks’ positive comments regarding Grievant.  Grievant put up her hand and told Ms. Daugherty she was “tired of this,” said she did not want to go to Ms. Daugherty’s office, and questioned why this discussion needed to be behind closed doors.


13.
On January 13 or 14, 2014, Ms. Daugherty spoke with Grievant regarding the end of her probationary period, and verbally told Grievant she had decided that she would be retained as a permanent employee.  Ms. Daugherty found it very difficult to recommend that Grievant’s employment be ended, because she thought Grievant was a good person, and she did not want to see her lose her job.  Ms. Daugherty later reconsidered her decision, and finally, on January 15, 2014, decided that she needed someone in Grievant’s position who could keep up with the workload and coding deadlines, and with more accuracy.  Ms. Daugherty had also observed that Grievant’s behavior had become more aggressive, which concerned her.  When Grievant was called into Ms. Daugherty’s office on January 15, 2014, to be advised that she would not be retained, Grievant told Ms. Daugherty and Ms. Daugherty’s supervisor, Rob Kimble, that her husband had just been laid off work too.  Ms. Daugherty then asked Mr. Kimble if they could extend Grievant’s probationary period, or keep her on as a temporary for 90 days, and Mr. Kimble expressed that that was not possible.




Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is on the employee to establish that his/her services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990).  Grievant “is required to prove that it is more likely than not that [her] services were, in fact, of a satisfactory level.”  Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).


The Division of Personnel’s Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” 143 C.S.R. 1 § 10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.   143 C.S.R. 1 § 10.5(a).  The Division of Personnel’s Administrative Rules establish a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  A probationary employee is

not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.

Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).


Grievant argued that Respondent had not produced evidence that she was not performing her duties in a satisfactory manner.  As noted above, the burden of proof in this grievance is not on Respondent to justify its decision, rather the burden of proof is on Grievant, and Grievant was advised of this by the undersigned on more than one occasion during the level three hearing.  The only evidence offered by Grievant that her performance was satisfactory during her probationary period was the testimony of Dan Jenks, who testified that he had told Ms. Daugherty he was pleased Grievant had been hired, and he thought she was doing a good job.  Mr. Jenks, however, was not Grievant’s supervisor, and he was not aware of whether she was able to perform her daily work duties in a satisfactory manner.


Grievant’s main focus during the level three hearing was to make excuses for her performance, suggesting that there was no team effort, she felt stressed, her supervisor did not provide adequate training, and the work environment was poor.  None of this accounts for Grievant’s failure to comprehend the basics of coding and her failure to double check her work, nor does it excuse Grievant’s lack of respect for her supervisor.  Further, Grievant’s claims of inadequate training were not supported by the evidence.   Ms. Daugherty attempted to train Grievant prior to the arrival of her P-card, but apparently, Grievant did not wish to accept the training at that point because she was a “hands-on” learner.  Grievant took online training and she attended classes at a purchasing conference.  Mr. Jenks sat down with Grievant for over an hour to help her reconcile the P-card in November, he gave her written step-by-step instructions which he had been given, and he advised Grievant that she needed to be reconciling her P-card every day, not waiting til the last minute to reconcile the entire month.  While Grievant faulted Ms. Daugherty for not giving her written step-by-step instructions and not telling her she could reconcile daily, the fact is that she was provided with these instructions, which apparently did not resolve her issues.  As to the daily reconciliation, Ms. Daugherty testified that she told Grievant she could reconcile her P-card once she had the documentation or data she needed to do so.  Ms. Daugherty did not realize that Grievant did not understand this concept and needed to be specifically told she could reconcile daily.


While Ms. Daugherty’s last minute indecision on whether to keep Grievant on as a permanent employee is some indication that Grievant’s performance was somewhat acceptable, it is clear that Grievant was disrespectful of Ms. Daugherty, she was causing Ms. Daugherty problems in getting the work done that she needed to have done, and Grievant was either incapable of improvement or unwilling to work on improving her work.  Grievant failed to demonstrate that her performance was satisfactory during her probationary period.



The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is on the employee to establish that his/her services were satisfactory.  Bonnell v. W. Va. Dep't of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990).


2.
The Division of Personnel’s Administrative Rule 143 C.S.R. 1 § 10.5(a), establishes a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).

3.
Grievant did not demonstrate that her performance was satisfactory during her probationary period.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
April 13, 2015
�  Ms. Carver clearly explained in her direct testimony that any corrections she makes are made in KEANE, not FIMS.  Nonetheless, Grievant later asked Ms. Carver about making corrections in FIMS.  Ms. Carver explained that she cannot go into FIMS to make corrections.  Grievant then asked Ms. Carver who makes corrections in FIMS, to which Ms. Carver responded that FIMS never gets corrected.  Grievant then asked Ms. Carver if she could ever go back into FIMS to make changes, and Ms. Carver again explained that this was not possible. 






