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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

TERRYN RISK,



Grievant,

v. 






DOCKET NO. 2015-0623-HanED

HANCOCK COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed by Grievant, Terryn Risk, at level three of the grievance procedure, on December 4, 2014, contesting the termination of his employment by the Hancock County Board of Education.  The statement of grievance is lengthy, and contests the termination on several grounds.  The relief sought by Grievant is, “[r]einstatement of Grievant retroactive to November 10, 2014 with full back pay, benefits and seniority.”


A level three hearing was held before the undersigned Administrative Law Judge on April 17, 2015, in the Grievance Board’s Westover office.  Grievant was represented by Daniel P.. Taylor, Esquire, Dittmar, Taylor & Makricostas, PLLC, and Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on June 1, 2015.



Synopsis

Grievant was terminated from his employment as a bus operator for immorality, incompetency, cruelty, insubordination, intemperance, and willful neglect of duty.  Respondent demonstrated that Grievant controlled the young children riding his bus by speaking to them in a raised, harsh voice and intimidating them, and that he imposed on them the unreasonable requirement that they sit in silence or not speak above a whisper at all times, creating an unpleasant environment for the children, if not one of fear.  Grievant had previously been placed on an improvement plan for this very same conduct, and had been counseled on better, more productive ways to maintain discipline on the bus.  Respondent expected Grievant to treat the students on his bus better, and had made this clear to him on many occasions.  Grievant, however, chose not to amend his behavior. Respondent also demonstrated that Grievant showed a lack of regard for the safety of the students on the bus, with the most egregious instances being writing on paper on the steering wheel while the bus was moving and there were children on the bus and driving with no hands on the steering wheel.  Finally, Respondent demonstrated that Grievant showed a lack of concern for the safety of the children when they were boarding the bus, failing to monitor them and count them as they boarded, as was his job.


The following Findings of Fact are made based upon the record developed at level three.


Findings of Fact

1.
Grievant was employed by the Hancock County Board of Education (“HBOE”) as a bus operator.  Prior to his dismissal, he had been employed by HBOE as a full-time bus operator since November 29, 2001, and was employed as a substitute bus operator prior to that, starting in May 1998.


2.
By letter dated November 10, 2014, Grievant was advised by HBOE Superintendent Suzan Smith that she was suspending him without pay for 30 days beginning November 12, 2014, and that she would be recommending to HBOE that Grievant’s employment be terminated.  The letter stated that the basis for the suspension and recommendation of termination of employment was a number of incidents from May 30, 2014, though October 19, 2014, which she believed constituted immorality, incompetency, cruelty, insubordination, intemperance, and willful neglect of duty.  The letter listed 10 specific incidents, several of which were in violation of the State Board of Education rules applicable to bus operators in the state.  These violations were not wearing a seatbelt while operating the bus, speeding, writing on paper while driving the bus on two occasions, and leaving the bus running when leaving the driver’s compartment on three occasions.  The letter also listed several dates when Grievant was “transporting students who were elementary age.  You addressed them in a cruel and improper manner given their conduct and age.”  The letter refers to the manner in which Grievant addresses students on other occasions as inappropriate based on the conduct and age of the students, harsh, belligerent, and threatening, and states that Grievant yelled at a student.  On other occasions the letter recites that Grievant lied to a parent regarding what her son had done on the bus, and that Grievant was disrespectful to another parent, spoke to the parent in an inappropriate manner, and “shut the bus door striking the parent who was still present and talking to you. . . .  You also failed to return the child to its parent despite a request by the parent that the child get off the bus.”  The letter notes that Grievant had previously been directed to refrain from inappropriate behavior toward students.


3.
David Stevens served as the HBOE Interim Transportation Coordinator from October 16, 2013, to January 6, 2014.  Mr. Stevens had been employed by HBOE for 36 years, 32 of them as a Principal.  During his brief time as Interim Transportation Coordinator, Mr. Stevens received complaints from parents about Grievant “screaming and yelling” at students, and children crying because they did not want to ride Grievant’s bus.  Mr. Stevens observed Grievant’s interaction with students when they were boarding and exiting the bus, and pulled tapes from the bus when he received a parent complaint.  Mr. Stevens concluded from his observations that the parental complaints were legitimate.  Mr. Stevens observed that there were a number of first and second grade students riding Grievant’s bus.  He did not observe the students being unruly or abnormally loud, and it was his experience that it is unreasonable to expect a young student to be completely silent.  Mr. Stevens had a conference with Grievant and told him that this was an unreasonable expectation.  Mr. Stevens viewed a tape of Grievant’s middle school bus run, and found the total silence to be “eerie.”  He characterized Grievant as very stern, and found his loud, boisterous tone to be intimidating.  Mr. Stevens met with Grievant around November 2013, and on other occasions, and discussed with him alternative methods of controlling student behavior other than a raised voice.  He advised Grievant that intimidation would not work with middle or high school students, and that he needed to employ a softer, more reasonable approach.  He suggested to Grievant that he write students up for only more important issues, rather than “every little thing,” and that he not engage the students.  Mr. Stevens thought he had made some progress in correcting Grievant’s behavior, and that Grievant had modified his behavior for a few days, but then he started receiving complaints from parents again.  It was Mr. Stevens’ belief that students should be treated with courtesy and respect, and not be subjected to intimidation while at school or on their way to or from school.  He saw no excuse for Grievant yelling at students, and acknowledged that if he were a parent he would have been very upset with the way Grievant treated children.


4.
Matthew Sheppard began working as the HBOE Transportation Coordinator on January 6, 2014.  Beginning sometime in February 2014, Mr. Sheppard received two to three complaints about Grievant’s behavior toward students on his bus from parents.  The complaints were that Grievant was mean and would yell at the students, the students were afraid to ride the bus, and they would get off the bus crying.  Mr. Sheppard reviewed the tapes from the bus when he received a complaint, and he met with Grievant two or three times regarding these complaints.


5.
Sometime in March 2014, Grievant was transporting high school students to the vocational school, and refused to pick up a student who had been suspended from school.  The students on the bus yelled something about this, and Grievant responded by asking them if they “wanted to start,” and then asked, “who wants to be the big man?  Come on up.”  When one student moved to the front, he continued to engage the student verbally in a hostile manner.  Mr. Sheppard met with Grievant and told him not to engage the students.


6.
On May 30, 2014,
 Grievant was driving the school bus without having fastened his seatbelt.  School bus seats are like air seats, and if a bus driver does not have his seatbelt fastened and hits a hole, he could be thrown into the step well.


7.
The West Virginia Department of Education has in place a legislative rule governing the operation of school buses, referred to as Policy 4336.  School bus operators are required to undergo training and pass a test before they are certified to operate a school bus.  Policy 4336 requires a bus operator to wear his seatbelt at all times while operating the bus.


8.
On various dates in 2014, Grievant did not check his mirrors while loading and unloading children, did not signal the children to load, and he did not count the students to make sure all those approaching the bus had boarded.  Many students are killed while boarding or disembarking from a bus.  It is important to watch young children when they are boarding, as they may stop and bend over out of sight to pick up something they have dropped, and if the bus driver is not watching, he could move the bus while the student is in the path of the bus.  Policy 4336 states that bus operators should check the mirrors several times, count the students when they are boarding the bus, and make sure all those counted board the bus.  Policy 4336 states, “[i]f possible, know names of students at each stop.”  It also states that students should board “only when signaled by the driver.”


9.
On May 30, 2014, Grievant was conducting personal business with parents while the children were loading and he was reading notes while driving.  He also moved the bus before a student was seated, moved the bus with the door open and the lights on to conduct business with parents, and set the parking brake while the bus was moving, which can damage the bus.


10.
On June 3, 2014, the GPS on Grievant’s bus indicated that Grievant was driving the bus at a speed of 40 miles an hour in a 35 mile per hour zone for a brief period of time with students on the bus.  No employee of HBOE conducted any tests to verify whether the GPS on Grievant’s bus accurately records the bus speed.  At the same time Grievant was writing on paper on the steering wheel, and asked an elementary student for her parents’ telephone number.  The reason he was writing while driving related to his personal efforts to obtain signatures on a petition opposed to proposed HBOE action.  At one point Grievant turned his head and looked at the student while driving.


11.
Grievant did not acknowledge that it was wrong for him to be writing while driving the bus.  Rather, he believed it was common practice for a bus operator to “multi-task” while driving, and stated he was looking up, then down, then up, while going from one stop sign to another, and “had full control of the bus during that time.”


12.
On June 5, 2014, Grievant was again writing on paper on the steering wheel while driving, and tearing paper with no hands on the steering wheel, with students on the bus.


13.
Mr. Sheppard completed a performance evaluation of Grievant dated May 28, 2014, rating Grievant as “Effective” in all areas.  The other possible ratings on the evaluation were “Outstanding” and “Ineffective.”  Mr. Sheppard wrote one comment on the evaluation: “Mr. Risk has improved his rapport with his students and parents since the time I started on Jan. 6, 2014.”  Mr. Sheppard met with Grievant on June 6, 2014, to discuss the evaluation, but did not address with him what he had observed on the tapes he pulled from Grievant’s bus for May 30, June 3, or June 5, 2014.  Mr. Sheppard was using the evaluation to try to emphasize positive performance and to develop a good rapport with the bus drivers.


14.
On August 18, 2014, the bus drivers in Hancock County, including Grievant, were informed of a new bus discipline policy that had been developed.  The bus drivers were told that if they had any discipline problems with a student, they were to complete a new disciplinary form, and after the bus run was completed, they were to pull the bus over and take the form into the school building to the principal, meet with him if necessary, and call the parents with the principal.


15.
On August 26, 2014, Grievant completed a discipline slip on some students, and when he arrived at the elementary school he honked the horn of the bus in an attempt to get the principal to come to the bus to get the discipline slip, rather than going into the school to give the discipline slip to the principal as he had been told to do eight days earlier.


16.
Several bus drivers failed to follow the proper discipline procedure at the beginning of the 2014-15 school year.  After August, Grievant failed to follow the proper discipline procedure so many times that Mr. Sheppard and the Assistant Principal at Weirton Elementary School met with Grievant to go over the discipline procedure again.


17.
Frank Carey, Principal of Weirton Elementary School, was aware of many complaints from parents that Grievant was asking the elementary students on the bus to be silent.  Parents also complained to Principal Carey that Grievant was yelling at the students.  It was Principal Carey’s experience that five-year-olds cannot be quiet, and it was unreasonable for Grievant to expect this.  He discussed teaching behaviors with Grievant and advised him that the students had to be taught to be quiet.  In the fall of 2014, Grievant brought him 11 discipline slips in one day asking that the students be disciplined for talking.  When Principal Carey looked at the tapes from the bus to determine whether the children should be disciplined, he observed that the students were well-behaved, but were being asked to be quiet, and he saw no behavior that required discipline.  Principal Carey observed that sometimes the students were asked by Grievant to be completely silent, and other times they were allowed by Grievant to whisper.


18.
On September 3, 2014, Grievant left the driver’s seat of the bus while it was running and with students on the bus, and stood in front of the students to complete a discipline slip using the dashboard as a writing desk.  Policy 4336 provides that bus operators are not to exit the driver’s compartment with the bus running.


19.
On September 12, 2014, Grievant asked a student to disarm the child minder, which is a violation of Policy 4336.  The child minder is at the back of the bus, and must be disarmed every time the ignition is turned off, in order to prevent the horn from sounding continually.  The purpose is to make sure the driver goes back through the bus to assure all students are off the bus when he completes his route.  Grievant also left the driver’s seat with the bus running and students on board to yell at a middle school student.


20.
On September 15, 2014, Grievant left the bus running at a school while students were boarding the bus, and released the parking brake while children were still boarding the bus.  He also left the key in the ignition when he left the driver’s compartment.


21.
Many bus operators in Hancock County leave their buses running when they are parked at a school loading and unloading students due to the fact that when they turn the ignition off, they must walk to the back of the bus and turn the child minder off.


22.
On October 8, 2014, a six year old student on Grievant’s bus was on his knees on the bus seat, turned toward the back of the seat, and reaching over the back of the seat.  Grievant stopped the bus, left the driver’s seat with the bus running, and walked mid-way down the bus aisle to yell at this student and another student, and write their names down.  When the six year old exited the bus, he was crying, and did not understand what he had done that was wrong.  Grievant turned the bus around and came back to that student’s stop, where the student’s mother was waiting.  Grievant stopped and addressed the student’s mother, telling her that her son was climbing over the bus seat.  The student’s mother did not believe Grievant was polite to her.


23.
Grievant saw no reason for a concern about him leaving the drivers’ compartment with the bus running to address a discipline issue.  Grievant did not believe that a child would be big enough or strong enough to push any of the instruments that would cause the bus to move.


24.
On October 10, 2014, a parent approached Grievant’s bus to ask Grievant why he had made his daughter sit up front for a week and a half.  The parent put his foot on the first step of the bus.  Grievant told him that was private property and he removed his foot.  The parent told Grievant his daughter was not sitting up front anymore, and as he started to step back, Grievant closed the bus door on the parent.  Grievant apologized and said he thought the parent was clear of the door.  Policy 4336 provides that a bus operator is to make sure the doorway is clear before closing the door.  The parent then said he was calling the police, the supervisor and his lawyer.  Grievant turned the bus around, and the parent stood in the street to stop the bus and was screaming that he wanted his daughter off the bus now.  The daughter asked to get off the bus, and Grievant refused to let her off the bus. She arrived at school crying and went to see the Assistant Principal at her school, Weir Middle School.  Grievant had required this student to sit up front as a disciplinary measure for being loud, and told her she was going to sit there until she learned to “turn your voice down.”  Grievant had not made the Principal of the school aware of any disciplinary issue.  Also that same day Grievant put the bus in gear with the brake not set while a student was boarding, left the bus running while he exited the bus with no students on board, and was not holding onto the steering wheel while driving the bus with students on board and was writing notes on paper while he was driving.  Mr. Sheppard talked to Grievant on October 10, 2014, about the incident with the parent.  He also discussed with Grievant about parental complaints about him, students being afraid of him, not honking his horn for a principal to come to the bus for discipline issues, and strategies for dealing with students, such as getting to know their names, saying hello to them, being more kind to them, and developing a rapport.  Mr. Sheppard also mentioned to Grievant the possibility of placing him on an improvement plan.  Mr. Sheppard memorialized this meeting with a letter he gave to Grievant.  Mr. Sheppard believed that Grievant had agreed to try to be less abrasive.


25.
After the October 10, 2014 meeting with Mr. Sheppard, on October 22 and 30, November 3, 2014, Grievant repeatedly told the elementary age students to hurry up and sit down in a raised voice, while they were boarding the bus in the afternoon, before the students had time to sit.


26.
Grievant believes that when “you say, ‘Little Johnny, sit down,’ Johnny doesn’t sit down for more than 20 seconds and he’s right back up again.  But if I say, ‘Johnny, sit down,’ a little firmer, I might get two or three minutes out of it.  Children do a little better when you’re a little firmer with them.”  When asked whether he thought his approach to the children was proper, Grievant’s response was, “[y]es, sir, I do.”


27.
The West Virginia State Board of Education Employee Code of Conduct states, in pertinent part:


All West Virginia School Employees shall:


Exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.


Contribute, cooperate, and participate in creating an environment in which all employees/students are accepted and are provided the opportunity to achieve at the highest levels in all areas of development.


Maintain a safe and healthy environment, free from harassment, intimidation, bullying, substance abuse, and/or violence, and free f[ro]m bias and discrimination.


Create a culture of caring through understanding and support.

Counties are to provide professional development for all employees on the Code of Conduct.


28.
From 2009 through 2013, Grievant’s evaluations by his supervisor, Tim Rinard, rated his performance as effective.  Mr. Reinard noted on the evaluation dated May 24, 2010, “Terryn tries hard and has to put up with a feeding frenzy of parents who don’t want their kids corrected.”  Mr. Reinard noted on the evaluation dated April 20, 2012, “Terryn and his assigned students seem to butt heads quite often.  There needs to be more dialog on a positive note in my opinion but he is the driver and addresses conflict head on.  Terryn has pitched in tremendously.”


29.
In 2011, Grievant was suspended without pay for 15 days for not allowing middle school age students to open the bus windows on a day when it was 93 degrees with high humidity.


30.
In 2008, Grievant was suspended for three days without pay for exiting the bus, leaving the bus running and the students unattended.


31.
At the beginning of the 2006-2007 school year, HBOE personnel received a number of parental complaints regarding Grievant’s treatment of students on the bus.  The complaints were generally that the students were being intimidated by Grievant and were afraid to ride the bus.  One parent appeared at an HBOE meeting and spoke with Board members about Grievant, indicating that she was transporting a number of students to school because they did not want to ride Grievant’s bus.  In November 2006, Grievant was placed on an improvement plan “involving behavior management as a result of your inappropriate treatment of students and other employees and underwent training in this regard.”  The HBOE Superintendent at that time, Danny Kaiser, specifically told Grievant that it was unreasonable to tell students on the bus that they could not talk above a whisper.  Superintendent Kaiser had discussed this same issue with Grievant several times prior to this.  The training Grievant received was in behavior management, intervention skills, discipline, and communication.


32.
In January 2006, Grievant was reprimanded “for engaging in demeaning behavior towards students and other county employees.”


33.
In February 2005, Grievant was reprimanded for failure to bring his bus in for a scheduled state inspection.


34.
In September 2003, Grievant was reprimanded for not letting a kindergarten student off the bus at the proper bus stop, resulting in the student being on the bus for a prolonged period of time, and not notifying the bus garage of this when it occurred.


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”  In the instant case, Respondent characterized Grievant’s behavior as immorality, incompetency, cruelty, insubordination, intemperance, and willful neglect of duty.


The term immorality has been interpreted as, "connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.'"  Golden v. Bd. of Educ. of County of Harrison, 169 W. Va. 63, 285 S.E.2d 665, 668 (1981);  Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995).  "'Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.'  See Hayes, [supra], citing Youngman v. Doerhoff, 890 S.W.2d 330 (MOCC. 1994)."  Bell v. Mingo County Bd. of Educ., Docket No. 97-29-172 (Mar. 10, 1998);   Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “Possession of marijuana is illegal, and ‘not in conformity with accepted principles of right and wrong behavior.’  Golden, supra.”  Miller v. Wood County Bd. of Educ., Docket No. 03-54-376 (Mar. 16, 2004).


“‘Incompetency’" is defined to include ‘lack of ability, legal qualification, or fitness to discharge the required duty.’"  Black's Law Dictionary 526 (Abridged Sixth Ed. 1991).  See Durst v. Mason County Bd. of Educ., Docket No. 06-26-028R (May 30, 2008).  Posey v. Lewis County Bd. of Educ., Docket No.  2008-0328-LewED (July 25, 2008).  


“Cruelty is a deliberate act to inflict pain and/or suffering.  Behavior which is directed toward a student, and which may include harassment, belittling, threatening, and/or grabbing, slapping, and restraining, without the need for self-defense, meets this definition.  Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).” Wimmer v. Braxton County Bd. of Educ., Docket No. 2008-1497-BraED (Aug. 14, 2008).


Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

“‘Intemperance,’ as used in W. Va. Code § 18A-2-8 refers to the effect of habitual or excessive intoxication upon one's ability to function in a given capacity.”  Belcher v. Logan County Bd. of Educ., Docket No. 06-23-156 (Jan. 25, 2007).  There was no evidence nor any indication at any time that Grievant was intoxicated.  Respondent believes the Grievance Board’s definition is too restrictive.  The undersigned finds it unnecessary to delve further into this issue in this case.


“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.
  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008).


Grievant argued that his conduct was acceptable because he never threatened the students with physical violence, swore at them, or called them names, and that his conduct could not have been that bad if Respondent let it go on for so long while Mr. Sheppard collected the bus tapes from May 2014 through November 2014; rather, “the Employer targeted Mr. Risk for termination as early as May, 2014 and then set upon a pattern and practice to surreptitiously collect video on him for the sole purpose of terminating him and not to address any problems associated with his treatment of students or his operation of the bus.”  Grievant presented absolutely no evidence to support this supposition.  He argued that people may have different opinions regarding Grievant’s methods, that he was entitled to an improvement plan, and he did not disobey a direct order.  Respondent argued that Grievant’s actions were anything but unsatisfactory performance, and pointed out he had previously been on an improvement plan designed to improve the way he spoke to students on the bus.


West Virginia Code section 18A-2-8(b) provides that “[a] charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article.  The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.” W. Va. Code § 18A-2-8(b). “[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).


It is clear from the evidence presented that Grievant’s behavior toward the students on his bus was not designed to create a caring, nurturing environment, but rather Grievant sought to create complete submission.  The fact that he did not call the students names or swear at them or threaten physical violence as pointed out by his counsel is irrelevant.  It is also clear that various HBOE personnel pointed out to Grievant that his behavior was unacceptable, and tried to correct Grievant’s behavior, with no success.  In fact, Grievant was previously placed on an improvement plan to correct the very behavior he continued to exhibit.  Grievant’s treatment of the students on his bus was not appropriate, particularly for young students, and his refusal to modify his behavior to the standards required by his employer constituted insubordination and willful neglect of duty.  Young students should not be afraid to ride the bus because the bus operator intimidates them.  Grievant was given multiple opportunities to correct his behavior, and is not entitled to yet another improvement plan to correct the behavior that he refused to correct.  It is clear that Grievant has been given ample training and counseling in an effort to correct his conduct, but yet, by his own testimony, he sees nothing wrong with his approach, and believes it is the only way.  Grievant’s conduct in these circumstances is not correctable.


Likewise, it is obvious that Grievant was more interested in his own agenda than assuring the safe transportation of students.  There is no excuse for a school bus operator driving a bus with no hands on the wheel, or writing on paper while the bus is moving.  Grievant’s suggestion that this is the same as using a radio to contact the bus garage is ludicrous.  Although some of the violations of Policy 4336 are minor, the multiple violations of the proper procedure for operation of a bus and maintaining the safely of students also indicate that Grievant did not make the safety of the students a priority.


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


3.
West Virginia Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”


4.
West Virginia Code section 18A-2-8(b) provides that “[a] charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article.  The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.” W. Va. Code § 18A-2-8(b). “[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).


5.
Respondent proved that Grievant treated the young students riding his bus in a manner that intimidated them, that Grievant’s disciplinary methods were contrary to the standards of HBOE and that Grievant had been made aware of this on many occasions, and that Grievant’s actions were in disregard of the safety of the students on his bus.  Grievant’s conduct was not correctable and he was not entitled to be placed on another improvement plan.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









        BRENDA L. GOULD  








   
   Administrative Law Judge

Date:
July 13, 2015
�  Mr. Sheppard pulled the tape from Grievant’s bus for this date and the subsequent dates referenced in the Findings of Fact, and reviewed the tapes, because he had received a complaint from someone on each of these dates.


�  “It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board's evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).









