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DECISION

Grievant, John D. Trenton Leonard, filed this grievance against his employer, the Division of Corrections, at level three on February 28, 2014, challenging the selection of another employee for a posted position.   As relief, Grievant seeks to have the position reposted, and “[t]he interview committee should be comprised of individuals with no ties to [Lakin Correctional Center] or its’ staff.”


The grievance was transferred to level one of the grievance procedure by Order dated March 12, 2014.  A hearing was held at level one on March 31, 2014, and a decision denying the grievance at that level was issued on April 15, 2014.  Grievant appealed to level two on April 25, 2014, and a mediation session was held at level two on June 11, 2014.  Grievant appealed to level three on June 17, 2014, and a level three hearing was held before the Administrative Law Judge Landon R. Brown on September 9, 2014, at the Grievance Board’s Charleston office.  Grievant was represented by Charles Flowers, and Respondent was represented by John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on October 6, 2014, on receipt of Respondent’s written Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written proposals.  This matter was transferred to the undersigned Administrative Law Judge for administrative reasons on December 3, 2014.


Synopsis

This grievance was filed when Grievant was not selected for a posted Corrections Program Specialist position.  Grievant argued the selection process was flawed because one of the members of the interview committee had at one time been married to the successful applicant’s sister, and the successful applicant had resided with her sister and her husband for a period of time.  Although the interview committee recommended six applicants to the Warden, Grievant was not among these six.  Grievant did not demonstrate a violation of any law, policy, procedure, or rule, that there was a flaw in the selection process, or that he should have been selected for the position.

 
The following Findings of Fact are made based on the record developed at levels one
 and three. 


Findings of Fact

1.
Grievant is employed by the Division of Corrections (“Corrections”) at the Lakin Correctional Center (“Lakin”).  The record does not reflect what position Grievant holds or how long he has been employed by Corrections. 


2.
In January 2014, Corrections posted a vacancy at Lakin for a Corrections Program Specialist, referred to internally as an Institutional Parole Officer.  The posting stated that the position would provide assistance to the Institutional Parole Office, including registration of offenders, “serving as liaison between the inmate and the WV Parole Board, contacting community resources to arrange service for parolees, scheduling appointments for both families and victims for parole hearings, working with victim services, administering tests, facilitating classes, compiling or overseeing the compilation of program compliance and status, collaborating with educational, health, social services, and rehabilitation agencies in provision of services to inmate population, parole services, analysis and comprehension of program/service regulations, development and implementation of action plans to achieve desired results, coordination and collaboration with inter- and intra-agency staff/personnel, compilation of regular and special reports on program status, review of work of support staff or other specialists, and other related work.”


3.
Three individuals were appointed to the interview committee by Deputy Warden John Sallaz:  Craig Roberts, Associate Warden of Programs at Lakin, Stephen Roush, Unit Manager at Lakin, and Paul Stump, Unit Manager at Lakin.  The posted position is considered by Lakin to be a Programs position.


4.
On February 7, 2014, the interview committee interviewed 10 applicants for the posted Institutional Parole Officer position, including Grievant.


5.
The interview committee had no authority to make a hiring decision.  Its role was to interview and rate the applicants after the interviews.  The interview committee recommended six of the applicants interviewed for the position.  The interview committee’s top three applicants after the interview were Lindsey Searls, Joyce Dugan, and Tammy Larch, in that order.  


6.
Grievant was not one of the six applicants recommended by the interview committee for the position.  Mr. Stump did not recommend Grievant for the position because he believed Grievant “needs to work on” some things, such as getting to work on time.  Level one transcript, page 12.


7.
Mr. Roush described Grievant’s interview as complacent, like he was not “thrilled to be there.”  He described Ms. Searls’ interview as “engaging.  She was excited to be here.  She wanted, you could tell she wanted the job,” and her answers were well thought out.  Level one transcript, page 7.


8.
Mr. Stump described Ms. Searls’ interview as outstanding, stating that she was “head and shoulders above anybody.”  He recommended her for the position before Mr. Roberts did so.  Level one transcript, page 11.  Mr. Stump commented on the interview sheet that Grievant “has a hard time interacting with people and would lack social skills needed for the job.”


9.
After the interviews, the applications and interview sheets for all 10 applicants interviewed were submitted to Lori Nohe, Warden at Lakin.  Warden Nohe reviewed all the applications and interview sheets, and selected Ms. Searls for the posted position.  Ms. Searls accepted the position.  Prior to selecting Ms. Searls, Warden Nohe also reviewed the personnel files of the applicants who worked at Lakin, specifically looking at disciplinary actions, attendance records, and attitude issues, and she contacted Ms. Searls’ supervisor at the Division of Juvenile Services to inquire about her performance.  Warden Nohe had no personal relationship with any of the applicants, and she was not required to accept the recommendations of the interview committee.  She believed she could have selected any of the ten applicants.


10.
At the time of the interview, Ms. Searls was employed by the West Virginia Division of Juvenile Services at the Youth Reporting Center as a Case Manager.  She had been employed by that Division since June 2010.  She had previously worked at Lakin for almost three years as a Correctional Officer II, and prior to that, she was a Correctional Officer I at the South Central Regional Jail for one year.  As a Case Manager she maintained youth files, conducted intake meetings, completed various assessments on the youth, prepared weekly progress reports to the youth service provider, including the probation officer, prepared court summaries and discharge letters, attended court hearings and offering testimony on the youths’ progress, conducted group sessions, and completed Comprehensive Service Plans for the youth’s.  Ms. Searls has earned 39 credit hours toward a degree in Criminal Justice.


11.
Grievant has Bachelor of Arts Degrees in “Psy” and History.


12.
Ms. Dugan has been employed at Lakin since 2002, as a Correctional Officer I, Correctional Officer II, and since 2006, as a Correctional Counselor I, where she works with offenders “to help them to become more productive members of society, also refer offenders to the appropriate classes to better their Education and coping skills.”  She has a high school diploma.


13.
Corrections’ Policy Directive 132.00 states that:

If a member of the Interview Committee determines that they cannot fairly evaluate an applicant for promotion, they shall recuse themselves from the interview process.  No member of the Interview Committee shall participate in the interview process if the member is related to one of the applicants and such participation in the interview process would be prohibited by the Division of Corrections’ Policy Directive regarding nepotism.


14.
Policy Directive 132.00 also lists the following factors that may be considered

by the Interview Committee:

a.
an applicant’s experience, education, functional knowledge of the posted position, and abilities to carry out the duties and functions of the position;

b.
intangible factors such as an applicant’s attitude and work ethic.


15.
Corrections’ Policy Directive 141.01 on Nepotism states that Corrections’ policy is to “maintain a mechanism that does not permit the practice of nepotism.”  This Policy sets forth various actions which will not be permitted with regard to members of the immediate family of any employee.  Immediate family is defined as “parents, children, spouse, parents-in-law, children-in-law, grandparents, grandchildren, stepparents, stepsiblings, stepchildren, and individuals in a legal guardianship relationship.”


16.
None of the members of the interview committee were related to any of the applicants.  Mr. Roberts was at one time married to Ms. Searls’ sister, and Ms. Searls lived with Mr. Roberts and his wife for about six months to one year, in 2009 or 2010, when she was going through a divorce.  Mr. Roberts has been divorced from Ms. Searls’ sister for  at least a year.  Ms. Searls moved out of Mr. Roberts’ house after she and her sister had a falling out.  Ms. Searls has had no contact with Mr. Roberts of a personal nature since he and her sister divorced.

 
Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


Grievant argued that the selection process was flawed because Mr. Roberts’ personal relationship with Ms. Searls precluded him from serving on the interview committee.  The policies relied on by Grievant to support his argument, as set forth in the findings of fact, did not preclude Mr. Roberts from serving on the interview committee.  Had Mr. Roberts believed that he could not fairly evaluate the applicants, it was his decision whether to recuse himself, and he did not do so.  Mr. Roberts and Ms. Searls were at one time in-laws, but that relationship was severed some time ago.  In fact, it is just as likely at this point that Mr. Roberts would be prejudiced against Ms. Searls as it would be that he would show favoritism toward her.  Grievant presented no evidence whatsoever that Mr. Roberts did, in fact, show favoritism toward Ms. Searls in the selection process.  It is clear from the evidence that all three members of the interview committee recommended Ms. Searls for the position based on her credentials and the strength of her interview, and that the selection decision was made by Warden Nohe after an independent review.  Grievant did not demonstrate a flaw in the selection process, or that he should have been selected for the position.


Finally, Grievant insinuated during the level three hearing that Ms. Searls had improperly accessed Division of Corrections’ “exams” in her preparation for the interview, citing to Section 6.4.a.7 of the Division of Personnel’s Administrative Rules, which reads:  “[t]he Director [of the Division of Personnel] may . . . disqualify the applicant or remove his or her name from a register or certification, or refuse to certify any eligible on a register if: . . . he or she has directly or indirectly obtained information regarding examinations to which he or she was not entitled.”   143 C.S.R. 1 § 6.4.a.7.  (Emphasis added.)  The only testimony offered in support of this argument was Ms. Searls’ testimony that she studied parole policies which she was able to access online.  Grievant offered no testimony that these policies were improperly accessed.  To the contrary, if Ms. Searls was able to access them online it would seem that they were public information.  Further, this Rule does not require that any action be taken should an individual improperly access an “exam,” rather, the actions available to the Director of the Division of Personnel are optional.  In addition, the Rule does not speak to the access of a policy, but rather, an exam.  Grievant’s argument is specious.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
Grievant did not demonstrate that any member of the interview committee could not fairly evaluate the applicants, that any member was related to an applicant, that there was any flaw in the selection process, or that he was the most qualified applicant for the position.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
January 12, 2015
�  Only a portion of the level one hearing was recorded.






