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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

EARL BURROWS,



Grievant,

v.






Docket No. 2014-1784-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


This case involves three grievances that were consolidated by the Grievance Board pursuant to an Order entered on March 4, 2015.  Docket Number 2015-0061-DHHR involved the following; “Denied active representation in predetermination.  Also, outcome of pre-determination already decided to be written reprimand prior to meeting’s conclusion.  Meaningful due process denied.  Relief sought: To be made whole in every way including vacating discipline.”  Docket Number 2014-1711-DHHR alleged the following; “Suspension without good cause, denial of representation.  Relief sought: To be made whole in every way including back pay with interest and benefits restored.”  Docket Number 2015-0238-DHHR alleged; “Unpaid suspension without good cause.  Relief sought: To be made whole in every way back pay with interest and all benefits restored.”


The first grievance listed above was denied by Decision dated October 22, 2014.  The grievances were then placed in abeyance for some period of time following the joint request of the parties.  The undersigned conducted a level three hearing addressing all the grievances on October 6, 2015, at the Grievance Board’s Westover office.  Grievant 
appeared in person and by his representatives, Gordon Simmons, and Jamie Beaton, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on November 13, 2015.


Synopsis


Grievant is employed at Sharpe Hospital as a Health Service Worker.  In July 2014, a patient at Sharpe Hospital became violent and out-of-control.  During the struggle with the patient, Grievant placed his arm near the patient’s neck.  The patient claimed he was being choked.  Adult Protective Services concluded that Grievant’s hold on the patient amounted to physical abuse.  Grievant received a written reprimand regarding the improper hold.  Grievant alleges that he was denied representation at his predetermination meeting prior to being issued the reprimand.  The record did not support a ruling that Grievant was denied representation at the predetermination conferences conducted by Sharpe Hospital.


Grievant was suspended, without pay, pending the completion of the Adult Protective Services’ investigation.  Since Grievant was disciplined by way of a written reprimand, he was paid for the period of time involving his suspension.  However, he was not compensated for scheduled overtime for the relevant time frame.  The record supported a finding that Grievant should be paid for this scheduled overtime.  Finally, Respondent met its burden of proof and demonstrated that a written reprimand was appropriate discipline in this case.  The record also supported a ruling that the reprimand should be removed from his personnel file, if it still exists in that file.  According, this grievance is granted, in part, and denied, in part.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant has been employed since 2010 as a Health Service Worker on Unit G1 at the William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the West Virginia Department of Health and Human Resources.


2.
On the evening shift of June 9, 2014, there was a support team call to respond to an aggressive and violent patient on the forensic Unit C2.


3.
Respondent’s Nursing Clinical Coordinator, Kim Tucker White, was present during the incident and indicated that Grievant had his arm in the chest and neck area and that such a move was never part of any training at Sharpe Hospital.


4.
Following an investigation by Legal Aid of West Virginia and employees of Sharpe Hospital, it was concluded that Grievant had used an improper physical force and body movement resulting in physical abuse of the patient.


5.
Respondent’s Human Resource Director, Debra Quinn, conducted two predetermination meetings with Grievant.  Ms. Quinn was uncertain what role the Grievant’s representative could play at a predetermination meeting.  The first meeting conducted on July 16, 2014, was discontinued so that Ms. Quinn could obtain instruction on the Grievant’s representative’s role.


6.
A second predetermination meeting was held on July 21, 2014, Ms. Quinn gathered relevant facts and listened to Grievant’s version of the incident.  


7.
Grievant was suspended from June 12, 2014, through July 9, 2014, without pay pending completion of the investigation.


8.
As the result of the investigation, Respondent’s management decided Grievant would be issued a written reprimand.


9.
Ms. Quinn did an estimate of the amount of money owed to Grievant as a result of his unpaid suspension during the investigation.  It appears that Grievant was paid for his regular scheduled time, but was not paid for his scheduled overtime.  


10.
There was another Legal Aid investigation involving an allegation of physical abuse some time in August 2014.  At that time, Grievant was not suspended but was removed from patient care. The allegations in the second investigation were found to be unsubstantiated.  Grievant did not lose any wages.


Discussion


As the claim of being denied representation does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant’s claim that he was denied active representation at his predetermination conference is without merit.  The record indicates that on July 16, 2014, Grievant, Nurse Manager Mary Stalnaker, Human Resource Director Debbie Quinn and Grievant’s representative, James Hawkins, met for a predetermination conference.  The purpose of the meeting was to discuss the substantiation of the Adult Protective Services allegations against Grievant.  At the meeting, Ms. Quinn informed Grievant’s representative that he was not permitted to speak during the conference.  This was in error.  Ms. Quinn believed that Mr. Hawkins could only act as an observer during the conference.  Mr. Hawkins challenged this position with Ms. Quinn.  Because of her uncertainty about the representative’s role at a predetermination meeting, Ms. Quinn postponed the predetermination conference.  


On July 21, 2014, Grievant, Nurse Manager Mary Stalnaker, Human Resource Director Debbie Quinn and Mr. Hawkins again met for a predetermination conference.  Ms. Quinn corrected herself and stated that Mr. Hawkins could indeed speak during the conference.  After Grievant and Ms. Stalnaker discussed the allegations against Grievant, Ms. Stalnaker informed Grievant that her recommendation would be that Grievant should receive a written reprimand.


Grievant was not ultimately denied representation at his predetermination conference.  Ms. Quinn was initially incorrect in her belief that Mr. Hawkins should remain silent during a predetermination conference, nevertheless, Grievant suffered no harm because Respondent postponed the conference.  At the second conference, Mr. Hawkins was allowed to participate and represent Grievant’s interests.  The final decision to take disciplinary action against Grievant was not decided until after the second predetermination conference during which Grievant’s right to a representative was provided.


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  Where the evidence equally supports both sides, the employer has not met its burden.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Following the Adult Protective Services investigation, investigators concluded that Grievant committed physical abuse, because he used an inappropriate physical restraint.  This charge was demonstrated by a preponderance of the evidence as Grievant did not challenge the allegation and Respondent provided adequate proof in support of the charge.  Grievant does maintain that the written reprimand should be removed from his file since it has been over one year since he was issued the written reprimand.  Department of Health and Human Resources’ policy does indicate that such a reprimand can be removed from an employee’s personnel file after a one-year period.  The record seemed to support a finding that the written reprimand was not in Grievant’s personnel file.  In any event, if the written reprimand still exists in Grievant’s personnel file, it should be removed.


Finally, Grievant argues that he was not completely compensated for the period of time that he was suspended, without pay, pending the results of the initial investigation in this case.  Respondent does not dispute that Grievant had not been paid, at the time of the level three hearing, for scheduled overtime he would have worked and for shift differential he would have earned during the investigatory suspension of June and July 2014.  Accordingly, it is appropriate to award Grievant this back pay given the undisputed facts of this case.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As the claim of being denied representation does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). 


3.
Grievant has failed to establish that he was denied his right of representation at the predetermination conference prior to a recommendation of discipline.


4.
Respondent has met its burden of proof by a preponderance of the evidence, and has proven the charge against Grievant that led to a written reprimand.


5.
Grievant has demonstrated that Respondent should remove this written reprimand from his personnel file if it still exists in that file.


Insofar as the Grievant seeks the written reprimand be removed from his personnel file and an award of back pay, this grievance is GRANTED.  The Respondent is ORDERED to remove the written reprimand from Grievant’s personnel file, and to provide the appropriate back pay award as discussed above with all benefits restored.  Insofar as the Grievant asserts he was denied representation, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).





Date:
 December 16, 2015                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�Layne v. W. Va. Dep't of Health & Human Res., Docket No. 2008-0172-DHHR (Jan. 8, 2009) and Department of Health and Human Resources Guide to Progressive Discipline, Policy Memorandum 2104.









