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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JENNIFER FIELDS,



Grievant,

v.






Docket No.  2014-1023-MinED

MINGO COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Jennifer Fields, initiated this proceeding on February 21, 2014, alleging that the Respondent illegally called for a second random drawing related to seniority.  She claims that the second drawing should be eliminated.  As a result of this elimination, the 2012 drawing would be in place and would establish that Grievant possesses more seniority.  Grievant seeks the following relief:

The law puts me in the original drawing place[,] which is number 2.  Recognition of my seniority from the August 16, 2012 random selection now places me in the top seniority position.  WV Code provides that a second random selection is required “If any other p[e]rson subsequently requires [sic] seniority identical to the employees involved in the original random selection.” (WV Code 18A-4-8g(i)(2) “The priority of those who participated in the original random selection remains the same.” (WV Code §18A-4-8g(i)(A)

Neither I nor Tammy Dillon changed our classification or status during the period since the original random selection on August 16, 2012.

No new employees have acquired seniority equal to that of me and Tammy Dillon since August 16, 2012.


A level one conference was held on March 10, 2014, with the Superintendent’s Designee, Rob Bobbera.  The grievance was denied by Mr. Bobbera on March 26, 2014.  Grievant appealed to level two on April 11, 2014.  A level two mediation session was conducted on August 25, 2014.  Grievant perfected her appeal to level three on September 9, 2014.  A level three hearing was held on November 21, 2014, before Administrative Law Judge Carrie H. LeFevre, at the Grievance Board’s Charleston office.  Grievant appeared in person, and by her attorney, Jane Moran.  The Respondent appeared by its counsel, Rebecca Tinder, Bowles Rice LLP.  Thereafter, the parties were invited to submit proposed findings of fact and conclusions of law no later than January 9, 2015.  This case was transferred to the undersigned on February 19, 2015, for administrative reasons.


Synopsis


Grievant and four other Cooks originally began work as regular Cooks with Respondent on August 13, 2012.  A tiebreaker drawing was conducted among the five tied  cooks on August 16, 2012, resulting in Grievant being second in seniority, and Cook Dillon being number three.  Thereafter, Grievant experienced a break in service as a regular Cook and accumulated substitute Cook experience.  Once Grievant returned to work as a regular Cook, the Respondent perceived that there was a new tie that had to be broken between Grievant and Cook Dillon.  A tiebreaker was conducted between the two tied Cooks on February 7, 2014.  Cook Dillon won the tiebreaker and was awarded higher seniority than the Grievant.  The record established that, as Grievant argues, the original tiebreaker from 2012 should have been permanent since Grievant and Cook Dillon held identical seniority within the same classification category.  This grievance is granted.  


The following findings of fact are basically undisputed in this grievance.

Findings of Fact


1.
Grievant was originally hired as a substitute Cook, accruing only substitute seniority.  Grievant applied for and began working as a regularly employed Cook on August 13, 2012, accruing regular seniority.


2.
Due to a reduction in force, Grievant’s contract as a regular Cook was not renewed at the end of the 2012-2013 school year.  


3.
Grievant was hired as a substitute Cook, effective August 19, 2013, accruing substitute seniority.  Grievant was again hired as a regular Cook, effective December 4, 2013.


4.
Four other Cooks also originally began work as regular Cooks for the Respondent on August 13, 2012.  Accordingly, the five Cooks had a tied seniority date.


5.
A tiebreaker drawing was conducted among the five tied Cooks on August 16, 2012, resulting in the following seniority; (1) Donna Paterino, (2) Grievant, (3) Tammy Dillon, (4) Toni Fitzpatrick and (5) Jay Roberts.


6.
The regular probationary contracts of all five of the tied Cooks were non-renewed at the end of the 2012-2013 school year and the name of each of the tied Cooks was placed on the preferred recall list, beginning July 1, 2013.  


7.
Cook Paterino was returned to a regular Cook assignment on August 7, 2013, the start of the 2013-2014 school year.  As a result, she suffered no break in service and her seniority date remained August 13, 2012.


8.
Cook Dillon and the Grievant applied for Cook positions and were not employed in regular Cook assignments until December 4, 2013, after suffering a break in service as a regular Cook from July 1, 2013 until December 4, 2013.  Regular seniority was not accruing for the Grievant and Cook Dillon from July 1 through December 3, 2013, as they did not hold a contract for regular work as a Cook during that time frame.


9.
As a result, the seniority dates of Cook Dillon and the Grievant were no longer tied with any of the other three Cooks with whom they had previously been tied, and their seniority dates were adjusted to account for that break in service of approximately five months.


10.
Once Cook Dillon and the Grievant returned to work as regular Cooks, they were listed on the seniority list in alphabetical order.  When Grievant saw the order of Cooks on the seniority list and questioned the list, Respondent mistakenly believed that there was a new tie that had to be broken between Cook Dillon and the Grievant.


11.
A tiebreaker was conducted between the two tied Cooks, Ms. Dillon and the Grievant, on February 7, 2014.  Cook Dillon won the tiebreaker and was awarded higher seniority than the Grievant.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant’s argument is based upon her belief that the second tiebreaker, conducted on or about February 7, 2014, was without legal authority because it was done outside of the statutory thirty day time limit for conducting the random selection and was in violation of statutory provisions related to a second random drawing.  In a situation where two employees have an identical seniority date, West Virginia Code § 18A-4-8g requires that the tie be broken through a “random selection system established and approved by the county board.”  That statute further provides that the board “shall conduct the random selection within thirty days upon the employees establishing an identical seniority date.”  The undersigned acknowledges that the perceived tie between Grievant and Ms. Dillon was not broken within thirty days after it had been established; however, this is not the controlling issue in this grievance.


The undersigned agrees with Grievant’s counsel that the determination by Respondent that Grievant would sacrifice her position on the seniority list was conducted without legal authority of West Virginia Code § 18A-4-8g to justify it.  The drawing was conducted on or about February 10, 2014.  The only employees included in the drawing were the Grievant and Tammy Dillon.  The drawing resulted in Grievant being demoted from her prior position ahead of Tammy Dillon to a position one step below her.  This was in error.  As counsel aptly points out in her proposals, a second drawing is contemplated by statute “when any other service person subsequently acquires seniority identical to the employees involved in the original random selection.”  W. Va. Code § 18A-4-8g(i)(3).  The wording of this statute also prohibits a second drawing in plainly stating that “[A]s long as the affected employees hold identical seniority within the same classification category, the initial random selection conducted by the board shall be permanent for the duration of employment within the same classification category of the employees by the board.”   W. Va. Code § 18A-4-8g(i)(2).  In addition, “[T]he priority between the employees who participated in the original random selection remains the same.”  W. Va. Code § 18A-4-8g(i)(1)(A).  


The undisputed facts of this case clearly fit in this legislative language and the apparent legislative intent that there be permanency with the original drawing.  This is so because the facts of this case established that Grievant and Cook Dillon held identical seniority within the same classification category; therefore, the original random selection should have been controlling in this case.  Respondent’s argument that the simultaneous hiring of Grievant and Cook Dillon on December 4, 2013, somehow made them new employees, who had acquired seniority simultaneously, is without merit.


The following conclusions of law support the decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
A second random drawing is contemplated by statute “when any other service person subsequently acquires seniority identical to the employees involved in the original random selection.”  W. Va. Code § 18A-4-8g(i)(3).  The wording of this statute also prohibits a second drawing in plainly stating that “[A]s long as the affected employees hold identical seniority within the same classification category, the initial random selection conducted by the board shall be permanent for the duration of employment within the same classification category of the employees by the board.”   W. Va. Code § 18A-4-8g(i)(2).  In addition, “[T]he priority between the employees who participated in the original random selection remains the same.”  W. Va. Code § 18A-4-8g(i)(1)(A).


3.
Grievant met her burden of proof and demonstrated by a preponderance of the evidence that a second random drawing between employees holding identical seniority within the same classification category was in error.  The priority between Grievant and Cook Dillon, who participated in the original random selection, should have remained the same.


Accordingly, this grievance is GRANTED.  


Respondent is ORDERED to restore Grievant to her place above Cook Dillon in seniority as determined by the original random selection conducted in 2012.  


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: March 18,  2015                         


___________________________









Ronald L. Reece









Administrative Law Judge
�Although there was, indeed, a very lengthy delay in the Respondent’s actions insofar as breaking the tie in this situation, it is not at issue since this second random selection was unjustified.  






