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DAVID FRANKLIN COLLINS, JR.,
		Grievant,
v.								        Docket No. 2015-0763-DOT

DIVISION OF HIGHWAYS,
		Respondent.

DECISION

Grievant, David F. Collins, Jr., is employed by Respondent, Division of Highways, (“DOH”) in the Transportation Crew Supervisor 1 classification. This position is regularly referred to as a Crew Leader.  Mr. Collins filed a level one grievance form date January 13, 2015, alleging that across-the-board raises were given to employees in the TWI, II, III, classifications only. Grievant claimed that there was no documentation of the process in which tier anyone fell, nor any paperwork regarding the crew leader positions.  As relief, Mr. Collins seeks, “A fair economical pay increase to reflect my job duties and responsibilities as a crew leader.” Grievant also seeks the raise to be implemented immediately, and back pay. 
	A level one decision denying the grievance was issued on February 19, 2015. Grievant appealed to level two and a mediation was held on April 20, 2015.  Grievant filed a level three appeal dated May 4, 2015.  
	A level three hearing was conducted in the Charleston office of the West Virginia Public Employees Grievance Board on August 21, 2015. Grievant, David Collins, appeared pro se.[footnoteRef:1] Respondent was represented by Jason Workman, Esquire, DOH Legal Division. This matter became mature for decision on September 21, 2015, upon receipt of the post-hearing pleadings from both parties.  [1:  “Pro se” is translated from Latin as “for oneself” and in this context means one who represents oneself in a hearing without a lawyer or other representative.  Black’s Law Dictionary, 8th Edition, 2004 Thompson/West, page 1258.
] 

Synopsis
	Respondent got approval to implement a salary increase program for employees in four Transportation Workers classifications.  Grievant is in a different job classification and was not able to participate in the program or receive a pay increase.  Grievant alleges that it is unfair for some employees to receive pay increases and not others.  This is particularly frustrating for Grievant because he supervises employees in the classifications that received raises and many of them now receive wages that are higher than his. While Grievant’s concerns are understandable, he did not prove that Respondent had discriminated against him as that term is defined in the grievance procedure statute.
	The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  
Findings of Fact
	1.	Grievant, David Collins, is employed by Respondent, Division of Highways, in the Transportation Crew Supervisor 1 classification (commonly referred to as Crew Leader). He has been employed by the DOH for more than eight years, and has been a Crew Leader for about half that time.  
	2.	Grievant’s work assignment is at Chapmanville, in Logan County. He holds a Class “A” Commercial Driver’s License and is certified to operate all of the DOH equipment except for a crane.
	3.	On July 1, 2015, a pay increase went into effect for DOH employees in the Transportation Worker 1, Transportation Worker 2, Transportation Worker 3, and Transportation Worker 4, classifications.  Employees in the Transportation Crew Supervisor 1 classification did not receive a pay increase.
	4.	As a result of the pay increase, many of the employees Grievant supervises are now paid a higher hourly rate than he receives.  
	5.	Grievant is paid within the pay grade established by the West Virginia Personnel Board and the Division of Personnel for the Transportation Crew Supervisor 1 classification.[footnoteRef:2] [2:  Pay Grade 12 is set out in the Division of Personnel Classification Specifications for the Transportation Crew Supervisor 1.] 

	6.	The DOH has experienced a significant problem with recruiting and retaining employees in the Transportation Worker 1, 2, 3, and 4 classifications. In recent years, approximately eighty-five percent of the DOH workers in those classifications have left employment with the DOH within five years of their start date. It is believed by the DOH that this problem is due in large part to the lack of opportunities for Transportation Workers to advance in their jobs and the lack of adequate competitive pay for those positions.[footnoteRef:3] (Respondent’s Exhibit 1).  [3:  Respondent’s data showed that a Transportation Worker 2 mechanic could make, on average, $13,000 to $26,000 more per year working in the states that border West Virginia.  The average salary for a mechanic in Pennsylvania is virtually double what is paid by the DOH. (Respondent’s Exhibit 1, Chart No. 9, page 14).] 

	7.	To address the problem with retention and recruitment, as well as train and educate employees in the Transportation Workers classifications, the DOH proposed the adoption of a progressive apprenticeship program to the West Virginia Personnel Board.
The program is sanctioned and approved by the United States Department of Labor.  The program allows Transportation Workers to participate in a “step-wise progressive apprenticeship program” in each of the four classifications. The program “includes progression in the areas of hourly wages, job responsibilities, safety and/or job training, CDL certifications, and specific CDL endorsements.” The goal for the program is to resolve the recruitment and retention problems by fulfilling “the Transportation Worker’s needs of increased wages, as well as the desire to advance in their field of work and better themselves.” (Respondent’s Exhibit 1).  
	8.	Respondent’s proposal focused on the Transportation Worker classifications because a majority of DOH employees are in those classifications, and those are the classifications where they were experiencing the worst retention problems.
	9.	The West Virginia Personnel Board approved the DOH’s proposals at the November 18, 2014, meeting.  The proposals became effective on January 1, 2015, resulting in the pay increases noted by Grievant. (Respondent’s Exhibit 3).
	10.	As of August 3, 2015, the DOH was preparing to submit a proposal to the West Virginia Personnel Board to, among other things, transition the Transportation Crew Supervisor 1 positions into the Transportation Worker 3, Crew Chief Crew Leader classification.  If this proposal is approved, Grievant will qualify for the programmatic raises received by employees in the other classifications.[footnoteRef:4]  [4:  Respondent’s Exhibit 4, (Memorandum from Kathleen Dempsey, Director of the Human Resources Division, to DOH management and supervisory personnel).  Ms. Dempsey encouraged the recipients to share this information with affected employees.  Unfortunately, it was not shared with Grievant so that he would know that employees in his classification had not been overlooked.] 

Discussion
	This grievance does not involve a disciplinary matter. Consequently, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).
	Grievant is understandably upset that employees in the Transportation Worker classifications received an increase in their wages beginning on January 1, 2015, while the wages of the Transportation Crew Supervisor 1 classification workers remained unchanged.  This is particularly frustrating because many of the Transportation Workers he supervises, as their Crew Leader, now receive higher wages than Grievant.  Grievant, like many of the employees in his classification, was a Transportation Worker before becoming a supervisor, and still does many of the same duties when he is on a job with his crew.  He believes that the same justifications given for adjusting the wages of the Transportation Workers apply to his category as well.
	Respondent does not generally disagree with Grievant in principle and is actually in the process of seeking approval for the same type of apprenticeship program for the Transportation Crew Supervisor 1 classification.[footnoteRef:5]  Respondent implemented their overall plan in stages, beginning with the Transportation Worker classifications because the majority of DOH employees are in those classifications and there was a very significant recruitment and retention problem in those classifications. It was felt that submitting the projects in phases was the best strategy for gaining approval.  This strategy was reasonable and no evidence was presented to indicate that a different process would have produced better results. 	 [5:  In fact, at the time of the level three hearing, Human Resources Director Dempsey was anticipating that the DOH would submit that proposal to the State Personnel Board before the end of September 2015. In any case, she wrote that they were “optimistic that [the DOH] will have all tier placements in the Transportation Worker Apprenticeship Program completed by the end of the calendar year.” (Respondent’s Exhibit 4).] 

	The West Virginia Supreme Court of Appeals noted in Largent v. West Virginia Division of Health and Division of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994), that W. Va. Code, 29-6-10 (2) [1992] states in pertinent part:
The [State Personnel] board shall have the authority to promulgate, amend or repeal rules . . .

(2) For a pay plan for all employees in the classified service, after consultation with appointing authorities and the state fiscal officer, and after a public hearing held by the board . . . Each employee shall be paid at one of the rates set forth in the pay plan for the class of position in which he is employed. The principle of equal pay for equal work in the several agencies of the state government shall be followed in the pay plan established hereby.

Once the job classifications are established by the State Personnel Board, the obligation of state agencies is to pay all employees in a specific classification a salary within the pay grade established for that classification. Id.  Grievant does not dispute that he is paid within the pay grade for the Transportation Crew Supervisor 1 classification. 
	While he does not use the specific words, Grievant is essentially alleging that it is discriminatory to give some workers a raise and not others. For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2 (d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:
(a) That he or she has been treated differently from one or more similarly‑situated employee(s);
 
(b) That the different treatment is not related to the actual job responsibilities of the employees; and,
 
(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).
	Unfortunately, Grievant is not similarly situated with the employees who received the first tier of raises.  Respondent chose to seek approval for the Transportation Workers classifications first. Their reasoning was based upon legitimate data concerning those classifications.  The only reason Grievant did not get the initial raise was that he was not in those classifications.  Since Grievant was not similarly situated to those employees who received the raises, the Respondent was not guilty of discrimination as defined in the grievance statute. Grievant was not able to prove the elements of the grievance by a preponderance of the evidence. 	Accordingly, the grievance must be DENIED.  
Conclusions of Law
	1.	This grievance does not involve a disciplinary matter. Consequently, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  
	2.	Once the job classifications are established by the State Personnel Board, the obligation of state agencies is to pay all employees in a specific classification within the pay grade established for that classification. Largent v. West Virginia Division of Health and Division of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994).
	3.	For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2 (d). 
	4.	In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:
(a) That he or she has been treated differently from one or more similarly‑situated employee(s);
 
(b) That the different treatment is not related to the actual job responsibilities of the employees; and,
 
(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).
	5.	Grievant did not prove by a preponderance of the evidence that it was discrimination, as defined by the grievance procedure statute, to give employees in job classifications different than his, a pay increase without giving one to him as well.

	Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: OCTOBER 29, 2015			          ___________________________							                      WILLIAM B. MCGINLEY							                                 ADMINISTRATIVE LAW JUDGE
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