WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TIMOTHY P. FARLEY,



Grievant,

v.







     Docket No. 2014-0546-MAPS

DIVISION OF CORRECTIONS/LAKIN 

CORRECTIONAL CENTER,



Respondent.

DECISION

Grievant, Timothy Farley, is employed by the Respondent, Division of Corrections (“DOC”) at the Lakin Correctional Center (“Facility”).  As authorized by W. Va. Code § 6C-2-4(a)(4), Mr. Farley filed a grievance form directly to level three dated November 1, 2013, contesting his demotion. The grievance states:

According to 
TITLE 143 LEGISLATIVE RULE WEST VIRGINIA DIVISION OF PERSONNEL SERIES 1 ADMINISTRATIVE RULE OF THE WEST VIRGINIA DIVISION OF PERSONNEL Section 12, Subsection 5 (§143-1-12.5) Like Punishment for Like Offenses, I have been unfairly demoted from COIII (Corporal). Pay grade 011, to the position of COII, Pay grade 010, with a reduction in my monthly salary of $126.00.

As relief, Grievance seeks:

1. The rank of COIII (Corporal) fully reinstated with no loss of seniority in time or grade. 2. Any and all records of this disciplinary action removed from my records, permanent file, or future reviews/EPA’s. 3. Any loss of pay due to the demotion be paid back to me within 1 pay period of the results of the Grievance. 4. To be made whole again, without any prejudice. 5. To be safe from any and all future retaliation.


A level three hearing was held at the Charleston office of the West Virginia Public Employees Grievance Board on September 25, 2014.  Timothy Farley, Grievant, appeared pro se.
 Respondent was represented by John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on October 22, 2014, with the receipt of the last Proposed Findings of Facts and Conclusions submitted by the parties.  
Synopsis


Grievant became involved in an extraordinary incident involving an officer who could not stay awake.
 Grievant was ultimately demoted to a non-supervisory position for failing to report his co-worker for sleeping on the job, and not reporting the serious nature of the co-worker’s condition.  Respondent proved by a preponderance of the evidence that Grievant failed to report the problem with his co-worker in violation of the Facility’s Security Orders and Regulations. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Timothy Farley, Grievant, is employed by Respondent as a Correctional Officer (CO) at the Lakin Correctional Center.

2.
The Lakin Correctional Center houses female inmates who have been committed to the custody of the Division of Corrections following a felony conviction.


3.
Prior to the demotion which is the subject of this grievance, Officer Farley was classified as a CO 3, which has the equivalent rank of a corporal.
  Grievant was assigned to the Center’s Main Dining Room.  Grievant’s immediate supervisor in the assignment was Sergeant Thomas Weiner (CO 4).

4.
On the morning of August 29, 2013, Officer M. S.
 was assigned to the Central Control unit.  Central Control is essential to facility security.  There are monitors there which display views from cameras stationed throughout the facility so all activities may be tracked.   Additionally, all doors in the facility may be opened, closed and locked from Central Control.

5.
Lieutenant Brenda Livingston (CO 5) was the shift commander for the Facility in the early morning of August 29, 2013. Sergeant Timothy Halley (CO 4)
 was second in command during that shift, and was serving as a rover.

6.
At approximately 3:00 a.m., Sergeant Halley asked Officer M.S. if she was ready to take a break. She responded affirmatively, and left the Central Control unit for approximately fifteen minutes.  Upon her return, M.S. noticed that Sergeant Halley was having difficulty staying awake.  Sergeant Halley told her that sleeping is all he seemed to do lately.  He sat down in one of the Central Control chairs and went to sleep. Officer M.S. verbally attempted to wake Sergeant Halley, but did not touch him.  

7.
Grievant reported to work at approximately 4:30 a.m.  As he was walking past Central Control on his way to the Main Dining Room, Officer M.S. asked him to help her wake up Sergeant Halley. Officer M.S. appeared to be concerned and worried that she was unable to wake Sergeant Halley.


8.
Grievant called Sergeant Halley’s name several times from a small window
 in Central Control. That effort did not wake Sergeant Halley. 


9.
Officer M.S. let Grievant into Central Control so that Grievant could again attempt to wake Sergeant Halley. Grievant spent approximately six minutes speaking to Sergeant Halley and shaking his chair before Sergeant Halley eventually woke up. Sergeant Halley is a large man, yet Grievant had to shake his chair so vigorously that Sergeant Halley nearly fell out of the chair before waking up.
 

10.
Grievant did not smell any evidence of alcohol on Sergeant Halley’s breath. Grievant observed that, while sleeping, Sergeant Halley’s breathing was shallow and he would sometimes ball up his fists. Sergeant Halley was very pale but not sweating. At one point, Sergeant Halley emitted a growl that lasted about fifteen seconds like someone might do when others were trying to wake him and then he stopped breathing for fifteen or twenty seconds. Grievant became concerned and called his name several times.  Respondent’s Exhibit 10.


11.
When Sergeant Halley woke he appeared to be disoriented and had a confused and mad look to him. He didn’t seem to know where he was. Sergeant Halley had a grip on Grievant’s arm and assumed a defensive stance. Grievant identified himself to Sergeant Halley and informed him that the 4:30 a.m. inmate count had been completed.
  

12.
Grievant asked Sergeant Halley a few times if he was okay and Sergeant Halley responded affirmatively. Thereafter, Sergeant Halley slapped his own face a few times in attempt to become fully awake. Grievant noticed that these were not typical slaps one might make onto his cheek, but rather Sergeant Halley slapping himself much harder than Grievant would have expected. Sergeant Halley then went into the bathroom. Grievant exited Central Control, but stood at the “bean hole” where he could speak to Officer M.S. and observe Sergeant Halley.


13.
Sergeant Halley came out of the restroom wiping his face. Grievant assumed that Sergeant Halley had splashed water on his face to help him stay awake. He heard Sergeant Halley slapping himself again while he was in the bathroom. Grievant told the investigator that he, “just thought [Halley] didn’t sleep all day and crashed.”  

14.
Grievant asked Sergeant Halley a few more times if he was okay and Sergeant Halley responded affirmatively.
 Grievant had worked with Sergeant Halley for several years and had never seen him act this way. Grievant then went to the Main Dining Room.  Sergeant Halley and Officer M.S. remained in Central Control.  Respondent’s Exhibit 10.

15.
Shortly thereafter, Officer M.S. left Central Control to take her final break of the shift. She left Sergeant Halley to operate Central Control.  

16.
Shift Commander, Lieutenant Livingston, and Officer M.S. met Grievant in the Main Dining Room, and the three of them went outside for a smoke break that lasted approximately fifteen minutes.

17.
Neither Grievant nor Officer M.S. reported to Lieutenant Livingston that Sergeant Halley had fallen asleep and that they had extreme difficulty waking him up.

18.
A later review of the videotape from Central Control revealed that while Officer M.S. was taking her break from approximately 4:41 a.m. through approximately 5:01 a.m., Sergeant Halley was alone in Central Control pacing while holding hands to his head, vomiting and attempting to vomit numerous times, hitting various things, sliding around in a wheelchair, and operating panel buttons that open and close secured doors at the facility. 

19.
Grievant Farley did not witness any of these behaviors, nor have any information that Sergeant Halley had been sick and having other difficulties before Grievant first encountered him upon Grievant’s arrival at 4:30 a.m.

20.
Following the smoke break, Grievant again reported to the Main Dining Room for his regular morning duties.


21.
Grievant’s immediate supervisor, Sergeant Thomas Weiner, reported to work on August 29, 2013, at 6:00 a.m. Sergeant Weiner encountered Sergeant Halley near the entrance to the facility as he arrived at work. Sergeant Weiner stopped to have a cigarette with Sergeant Halley who had been relieved from Central Control by Lieutenant Livingston.  Sergeant Halley was vomiting and showing other signs of illness.

22.
Sergeant Weiner entered the kitchen at approximately 6:15 a.m.  Grievant Farley asked Sergeant Weiner to step outside so they can have a private discussion. Grievant informed Sergeant Weiner about events with Sergeant Halley in Central Control, and Sergeant Weiner shared with Grievant what he had witnessed when he arrived at the facility. Sergeant Weiner and Grievant both prepared written reports regarding their encounters with Sergeant Halley and submitted them at approximately 7:30 a.m. Grievant statement read as follows:
On 29 August 2013 at approximately 0430 hrs., I reported to my shift as MDR officer. After entering the secure area, through gate #3, Cpl [M.S.], who was working Central Control, asked me to come to the control window. She pointed to Sgt. Timothy Halley, who was sleeping in a chair in Central Control, and stated that she had been trying to wake him up for approximately 15 minutes and could not.  I yelled Sgt. Halley’s name several times thru the control window but got no response from him. I then instructed CPL.[M.S.] to let me into Central Control. After entering the control room, I attempted to wake Sgt. Halley for approximately 10 to 15 minutes,
 at one point he almost fell out of the chair because I was shaking him in the chair. I finally succeeded in waking Sgt. Halley approximately between 0440 hrs. and 0445 hrs., at which point he immediately stood up in an apparent defensive stance, grab my arm, and appeared to not realize where he was, or who I was. I told him my name, informed him that the 0430 count had been cleared, and asked if he was okay. At that point he said yes, but began repeatedly slapping himself in the face. I asked again if he was okay and he replied “yes.” I then left Central Control and began my duties of the day as MDR officer.
Respondent’s Exhibit 5.


23.
By letter dated October 15, 2013, Warden Lori A. Nohe informed Grievant that he was demoted with prejudice from the CO 3 classification to the CO 2 classification.  His salary was reduced by 5% pursuant to this demotion.  The reason given for this demotion was his failure to act appropriately during the August 29, 2013, incident where his co-worker was unresponsive while on duty and posted in the Lakin Correctional Center Central Control. The warden specifically noted that “a review of your disciplinary work history and your inaction in this situation has resulted in my loss of confidence in your ability to discharge the functions of your position….” Warden Nohe stated that “after witnessing Sergeant Halley’s disoriented condition and bizarre behavior, you should have remained in Central Control until such time as when Sergeant Halley was stabilized and/or relieved of duty.” She also noted that when Grievant saw that Officer M.S. had taken a break, Grievant knew that Sergeant Halley was alone in Central Control in a compromised state which created significant possibility for a security breach. Grievant received a predetermination conference prior to the demotion.

24.
Grievant received a written reprimand from Sergeant G. J. Miller dated December 31, 2007, for failure to follow established procedures for reporting off work. In the letter of reprimand Sergeant Miller noted the following: “as a supervisor you are to set a positive example and maintain good attendance in accordance to Administrative Rule.” Respondent’s Exhibit 24


25.
Grievant received a written reprimand from Lieutenant Anthony King dated April 17, 2011. Grievant was found to be in possession of a personal hard drive that he had brought into the facility which contained movies, personal pictures, videos of inmate extractions, fights, staff accidents, agency forms and information from employee files. An instruction memorandum had been issued over two months prior to this time directing that personal hard drives and flash drives were not permitted in the facility pursuant to Policy Directive 105.04.  The reprimand contained the following admonishment:

 [I]t is a minimum expectation of this institution that in the future you strictly abide by Policy Directives, Operational Procedures and Post Orders. 

Respondent’s Exhibit 22.

26.
By letter dated May 9, 2011, Grievant Farley was suspended for forty hours without pay for failure to comply with policy directives, operational procedures, or post orders by entering into a confrontation with the Deputy Warden in which he used profane language and leaving the facility rather than continuing the conversation in the Deputy Warden’s office as directed.
  The letter issuing the suspension noted that Grievant’s “actions indicate a lack of regard in following your supervisor’s instructions, complying with applicable, established written policy procedures, and inadequate and unsatisfactory job performance.” Respondent’s Exhibit 23.


27.
Grievant received a written reprimand from Lieutenant Brenda Livingston dated May 24, 2012. This reprimand indicates that on the previous day Grievant was the Senior Correctional Officer for the Facility’s Special Housing Unit. The security logs for pods E and G of that unit indicated that the final security check was documented at approximately 1505 hours. However, the last security check for F pod was listed as 1337 hours. As Senior Correctional Officer, Grievant was responsible for ensuring that all the security checks were conducted at least every thirty minutes in all pods on the Special Housing Unit. In the written reprimand, Lieutenant Livingston specifically noted:

By not adhering to the Operational Procedure you in turn did not model appropriate behavior. As a supervisor, you must model the behavior that is expected of your subordinates. Policies, Procedures and Post Orders are set to maintain a safe, secure, humane correctional system. It is extremely important that you adhere to them.

Respondent’s Exhibit 21.


28.
Grievant received a written reprimand from Captain Howard Stoffel dated May 10, 2013, for failing to dress appropriately for a training session. Correctional officers appearing in a training session should be dressed in “business casual” attire. Grievant appeared for the training dressed in blue jeans and a hooded sweatshirt. Respondent’s Exhibit 20.


29.
Grievant received a written reprimand from Captain Howard Stoffel dated July 12, 2013, for failing to follow proper search and seizure procedures when a Correctional Officer 1 under Grievant’s supervision found a pill in the breast pocket of an inmate’s shirt during a routine pat-down search in the Main Dining Room. Grievant instructed the inmate who was caught with it to throw the pill way rather than confiscate the pill and have it analyzed. In the reprimand Captain Stoffel specifically noted that:

As a Corporal you should be setting an example for your subordinates to emulate and to be able to offer them the proper guidance when a situation arises. From this point forward, I expect you to hear to the rules and established procedures set forth by Lakin Correctional Center. 
 


30.
Warden Nohe stated that Grievant was demoted based upon his prior disciplinary record and violation of Division of Corrections Policy Directive 129.00, Section V, Paragraph J, Subparagraphs:
1.
Failure to comply with Policy Directives, Operational procedures, and Post Orders.

5. 
Instances of inadequate or unsatisfactory job performance.

31.
Failure to respond immediately to an emergency situation.

47.
Breach of facility security or failure to report any breach or possible 
breach of facility security.


31.
Operational Procedure #3.01, General Security Orders, Section V, contains the following subsections: 
A. Security Philosophy: It is the security philosophy of LCC that all employees, regardless of rank or position, bear responsibility to know, follow and enforce security procedures. Decision should be made an action should be taken by the lowest appropriate level. If there is any doubt as to the action to take in any situation, resolve such doubts on the side of facility security and public safety. (Italics added for emphasis).
C. General Security Orders: 
10. Staff will always stay alert and observe everything that takes place within sight or hearing.

· Sleeping (or “relaxing” with eyes closed) and reading of any item not issued by the WVDOC or LCC while on post is prohibited.

· Staff will be particularly alert during hours of darkness and inclement weather, which restricts visibility. 
11. Staff will report all incidents, unusual occurrences, violation of Post Orders, Operational Procedures and Policy Directives. Incident reports will be filed on the shift involved, unless injury prevents the employee from doing so.


32.
It is not uncommon for an officer working the night shift to become drowsy and occasionally nod off.  When a fellow officer sees someone struggling to stay awake he or she usually gives the officer a break and suggests that the officer get some air or drink some coffee to become more alert. It is not the practice at the facility for officers to report every instance where a co-worker becomes drowsy or briefly nods off. However, it is the expectation that officers report a co-worker who has fallen fast asleep on duty, thus creating a security issue.


33.
The Division of Personnel classification specification for the Correctional Officer 3 position describes the nature of work as follows:

Under direct supervision, serves as a first-line supervisor of Correctional Officers. The officer is responsible for enforcing or supervising the enforcement of rules, regulations and state law necessary for the control and management of offenders and the maintenance of public safety.…

The supervisory role is the main distinguishing characteristic between a CO 3 and a CO 2.
Discussion

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


The West Virginia Division of Personnel Legislative Rule 143 C.S.R. 1 § 11.4 contains the following provision regarding the motions of public employees:
11.4. Demotions. -- There are two types of demotion, demotion with prejudice and demotion without prejudice. A demotion with prejudice is a reduction in pay and/or a change in job class to a lower job class due to the inability of an employee to perform the duties of a position or for improper conduct. A demotion without prejudice is a change in job class of an employee to a lower job class, a transfer of an employee to a lower job class, or a reduction in the employee’s pay due to business necessity. (Emphasis added).


Grievant was demoted with prejudice for failing to report the serious difficulties that Sergeant Halley was experiencing in Central Control, combined with his prior disciplinary record. Respondent ultimately concluded that Grievant’s repeated incidents of failure to comply with the Facility’s policies and procedures was not consistent with a supervisory position.

Grievant argues that he had minimal involvement with Sergeant Halley on August 29, 2013. He notes that he only spent six minutes in Sergeant Halley’s presence on that day and did not witness anything to reasonably lead him to believe that Sergeant Halley was unable to properly perform his duties in Central Control. As Grievant told the investigator, he assumed that Sergeant Halley had not slept all day and finally fell asleep at work. He assumed that Sergeant Halley was just difficult to wake up because he was so tired. Grievant points out that when he left Central Control, Sergeant Halley was awake and Officer M.S. was present with him. 

Grievant feels that he acted reasonably given the information that he had, and notes that he made a report about Sergeant Halley’s condition to his supervisor as soon as that supervisor reported to work. Grievant also argues that it was improper for him to receive the same disciplinary penalty as Officer M.S. when he had much less involvement in the incident with Sergeant Halley.



At first blush, it is easy to be sympathetic to Grievant’s position. He was not assigned to Central Control and had no specific responsibilities there. He only became involved with the Sergeant Halley incident because Officer M.S. asked him for assistance. However, once he became involved in the situation he clearly had a responsibility under the Security Philosophy set out in Operational Procedure #3.01, General Security Orders, to take all reasonable steps to ensure the safety and security of the staff and inmates in the Facility.  Grievant’s explanation that he believed Sergeant Halley was simply tired from being up all day and “crashed” is unreasonable given the facts.  

First, Officer M.S. told Grievant she had been trying to wake Sergeant Halley for fifteen minutes without success. Grievant told the investigator that Officer M.S. appeared to be worried about her inability to wake her co-worker.   Conceding that Officer M.S. was unwilling to touch Sergeant Halley or his chair, it is still hard to envision a healthy person sleeping through fifteen minutes of a person verbally attempting to wake him. Additionally, Grievant shouted Sergeant Halley’s name several times from the bean hole, with no reaction, before he entered Central Control.

Next, when Grievant approached Sergeant Halley he observed that the Sergeant was pale, his breathing was shallow, and there were pauses in his breathing that were not normal.
 Additionally, when Grievant began shaking Sergeant Halley and his chair, he received little response until he shook the chair with significant force. At one point Sergeant Halley emitted a growl that lasted about fifteen seconds after which he stopped breathing for what Grievant estimated to be fifteen or twenty seconds. See Footnote 12, supra.  Ultimately, Grievant had to shake the chair so violently to wake Sergeant Halley that the Sergeant nearly fell out of the chair. Considering the fact that Sergeant Halley is a large man this was no small task.

Finally, once Grievant was able to wake Sergeant Halley, his behavior continued to be unusual. Grievant described Sergeant Halley as disoriented and taking a defensive posture. Grievant had to identify himself to calm his co-worker. Thereafter, Sergeant Halley slapped himself on the face harder than Grievant would have expected in an effort to become alert.  In fact, Grievant told the investigator that while he was outside of Central Control, at the bean hole, he heard Sergeant Halley slapping himself again while the Sergeant was in the restroom. Obviously, the blows to his face had to be significant to be heard at that distance in another room.


None of the foregoing behaviors are reasonably consistent with a person who is simply overtired. In fact Grievant stated that he had never seen Sergeant Halley act this way. Both Grievant and M.S. should have realized that something more serious was wrong with Sergeant Halley and that he was unable to effectively perform his duties.  This is particularly true in Central Control where all of the doors to the prison may be opened, closed and locked. As Associate Warden Wood pointed out, had there been a fire in the institution with Sergeant Halley alone in Central Control, the inmates and staff would have been trapped until someone was able to breach the control room. 


Grievant had two separate and distinct opportunities to take action consistent with the facilities security orders.  First, when he discovered the severe problem Sergeant Halley was having staying alert and his unusual behavior, Grievant or M.S. could have stayed with Sergeant Halley in Central Control while the other alerted Lieutenant Livingston about the obvious health and security concerns.  Second, when M.S. and Lieutenant Livingston joined him in the Main Dining Room, he knew, or reasonably should have known, that Sergeant Halley was alone in Central Control. Given the behavior he had previously seen exhibited by Sergeant Halley, at a minimum, Grievant should have advised the shift commander, Lieutenant Livingston, of the Sergeant’s status in Central Control.  

The Security Philosophy of the facility could not be clearer on this issue by stating:

[A]ll employees, regardless of rank or position, bear responsibility to know, follow and enforce security procedures. … If there is any doubt as to the action to take in any situation, resolve such doubts on the side of facility security and public safety. (Emphasis added).

In a correctional facility, the staff members have to be able to trust each other to ensure their personal safety and security.  In such instances, the impulse to cover mistakes of your coworkers is understandable and in minor situations possibly reasonable. See, FOF 32 and footnote 16, supra. Such was not the case with Sergeant Halley. He was clearly suffering from a significant impairment of his ability to perform an essential security function of the facility with which he is charged. This impairment placed everyone in the facility in a potentially dangerous position. The failure to immediately report this to the shift commander was clearly in violation of the facility’s Operational Procedure #3.01, General Security Orders.  Respondent proved by a preponderance of the evidence that it was justified in disciplining Grievant for his failure to comply with the facilities policies and procedures.

Grievant next argues that even if discipline was appropriate he should not have received such a severe penalty.  He points out that he received the same penalty as Officer M.S. even though he had much less involvement in the incident.  Grievant’s position would be more persuasive if not for his prior disciplinary record.  Grievant had received several written reprimands, and a forty-hour suspension, for failing to follow DOC procedures and setting a bad example for subordinates through such actions. See, FOFs 24 through 29, supra. DOC Policy Directive Number 129.00, sets out the steps for penalties in progressive discipline for Correctional Officers. Discipline starts at the least severe penalty with a written reprimand, progresses to suspension, then demotion, and ends with the most severe penalty, dismissal.  This progression was followed with Grievant.

This situation is exacerbated by the fact that Grievant is a supervisor and expected to set an example for his subordinates. It has been consistently held that an employer “has the right to expect a higher level of performance from their supervisors.”  See Cobb v. Dep’t of Admin./General Services Div., Docket No. 97-Admin-404/455 (May 26, 1999); Snedegar v. W. Va. Div. of Corr., 2008-1889-MAPS (Jan. 15, 2009). 
Ultimately, “The argument that a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


 The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). Given the facts, and Grievant’s prior disciplinary record, it was not unreasonable for Respondent to demote him from his supervisory position. Accordingly, the grievance is DENIED.

Conclusions of Law

1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


2.
The West Virginia Division of Personnel Legislative Rule 143 C.S.R. 1 § 11.4 contains the following provision regarding the motions of public employees:
11.4. Demotions. -- There are two types of demotion, demotion with prejudice and demotion without prejudice. A demotion with prejudice is a reduction in pay and/or a change in job class to a lower job class due to the inability of an employee to perform the duties of a position or for improper conduct. A demotion without prejudice is a change in job class of an employee to a lower job class, a transfer of an employee to a lower job class, or a reduction in the employee’s pay due to business necessity. (Emphasis added).


3.
31.
Operational Procedure #3.01, General Security Orders, Section V, contains the following subsections: 

A. Security Philosophy: It is the security philosophy of LCC that all employees, regardless of rank or position, bear responsibility to know, follow and enforce security procedures. Decision should be made an action should be taken by the lowest appropriate level. If there is any doubt as to the action to take in any situation, resolve such doubts on the side of facility security and public safety. 
C. General Security Orders: 

10. Staff will always stay alert and observe everything that takes place within sight or hearing.

· Sleeping (or “relaxing” with eyes closed) and reading of any item not issued by the WVDOC or LCC while on post is prohibited.

· Staff will be particularly alert during hours of darkness and inclement weather, which restricts visibility. 


4.
Respondent proved by a preponderance of the evidence that it was justified in disciplining Grievant for his failure to comply with the facilities policies and procedures.


5.
 “The argument that a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).
 


6.
The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 


7.
An employer “has the right to expect a higher level of performance from their supervisors.”  See Cobb v. Dep’t of Admin./General Services Div., Docket No. 97-Admin-404/455 (May 26, 1999); Snedegar v. W. Va. Div. of Corr., 2008-1889-MAPS (Jan. 15, 2009)


8.
Given the facts and Grievant’s prior record, it was not unreasonable for Respondent to demote him from his supervisory classification. 


Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MARCH 9, 2015




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� The “statement of grievance” and “request for relief” are set out herein as each was written on the grievance form.


� “Pro se” is translated from Latin as “for oneself” and in this context means, one who represents oneself in a hearing without a lawyer or other representative.  Black’s Law Dictionary, 8th Edition, © 2004 Thompson/West, page 1258


� Grievant’s involvement in the incident was limited to a short period of time. For a more thorough exposition of this unusual situation, see, Halley v. Div. of Corr./Lakin Corr. Ctr., Docket No. 2014-0748-CONS (Oct. 30, 2014). 


� Division of Personnel Classification Specifications


� At that time, Officer M. S. was in the CO 3 classification with the rank of Corporal.  She was subsequently demoted to the CO 2 classification as a result of her actions related to this incident. By agreement of the parties, this Officer is referred to herein by her initials since she also was contesting the disciplinary action taken against her.


� Sergeant Timothy Halley was later dismissed from employment as a result of his conduct in this incident.


� Respondent's Exhibit 10, and audio recording of Grievant’s statement made to investigator Robin Ramey.


�  The small window into Central Control is referred to in statements and testimony as the "bean hole."


� Respondent's Exhibit 3, Central Control Video. 


�  When Grievant came into Central Control, Officer M.S. told Grievant that Sergeant Halley had indicated that he was not feeling well and that if he nodded off, to make sure he was awake in time for the inmate count. Officer M.S. said that she had been trying to wake up Sergeant Halley for the count for nearly fifteen minutes but had not succeeded. Respondent's Exhibit 10.


� Officer M.S. testified that Grievant told Sergeant Halley that they “had his back.” However, Grievant denied saying this and Sergeant Halley testified that Grievant did not say those words.  There was no audio recording of the event and the undersigned specifically does not find that it is more likely than not that Grievant told Sergeant Halley that they had his back.


� According to the video Grievant was only in Central Control for six minutes. The undersigned observes that it is not unusual for witnesses to be inaccurate with their approximations of the passage of time.


� See, Farley v. Div. of Corr./Lakin Corr. Ctr., Docket No. 2011-1643-MAPS (Mar. 9, 2012).





� Respondent’s Exhibit 19.


� Level three testimony of Associate Warden John Wood.  John Wood has been the Associate Warden of Security at the Facility since December 2002. He has worked in security with the Division of Corrections since 1994; initially starting as a Lieutenant and being promoted to a Captain. Prior to his employment with the State, Associate Warden Wood was in the United States military working in the military police force and corrections units.  


� Respondent's Exhibit 10, Grievant’s statement to the Department of Corrections investigator.
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