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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MATTHEW COLLINS, et al.,



Grievants,

v.






Docket No. 2015-0563-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Rebecca Blake, Delores McVay and Matthew Collins, Grievants, filed this action against their employer, William R. Sharpe, Jr. Hospital, on November 12, 2014, alleging that a promotion to Health Service Assistant had occurred, but no pay increase of 7%.  They seek to be made whole including a pay increase plus back pay with interest.  This greivance was denied at level one by Decision dated February 13, 2015.  A level two mediation session was conducted on April 3, 2015.  A level three hearing was scheduled to be conducted before the undersigned on October 15, 2015.  Prior the hearing, the parties notified the Grievance Board requesting that the case be submitted on the lower level record, with an opportunity to file proposals further addressing the issues.  This request was granted and the matter became mature for consideration on November 30, 2015.  Grievants appeared by their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Harry C. Bruner, Jr., Assistant Attorney General.


Synopsis


Grievants were employed as Health Service Workers at the William R. Sharpe, Jr. Hospital, and are now employed as Health Service Assistants.  Delores McVay is no longer a party to this action.  Matthew Collins and Rebecca Blake received a letter on or about September 16, 2014, informing them that they had been selected for Health Service Assistant positions.  Grievants do not dispute that their letter advised them that Respondent would be contacting them at a later date regarding their salary and starting date.  The Health Service Assistant positions were not vacant because numerous WV-11 forms were required to be processed to vacate the positions.  Notwithstanding Respondent’s letter regarding the promotion, Grievants argued that they believed that they were already promoted into the Health Service Assistant positions in September 2014.  The record supported a finding that the letter clearly informs each employee that Respondent will contact them regarding a starting date.  Grievants failed to meet their burden of proof and demonstrate by a preponderance of the evidence that Respondent violated any law, rule, policy or regulation in this matter.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievants, Collins and Blake, received a correspondence from Respondent on September 16, 2014, informing them that they had been selected for Health Service Assistant positions.  The letter advised Grievants that Sharpe Hospital’s Human Resources Department would be contacting them at a later date regarding their salary and starting date.


2.
The delay in placing Grievants into their new Health Service Assistant positions was due to what Human Resources described as a lengthy WV-11 process.


3.
When Grievants were initially interviewed, the Health Service Assistant positions were not actually vacant because the WV-11 process had not been completed.  Despite the fact that the employees formerly holding the Health Service Assistant positions  were gone from Sharpe Hospital, their positions were not viewed as vacant because numerous WV-11 forms were required to be processed to vacate these positions.


4.
The record reflected that part of the problem causing the delay in the paperwork was that these former employees had multiple periods in which they were on and off the payroll.  Each such occurrence involves a separate WV-11 form to be completed, and each WV-11 must work its way through multiple layers of state bureaucracy.


5.
The record indicates that Grievants believed that they were advised they had been selected in September 2014 to be Health Service Assistants and that they were promoted at that time.  Promotion from a Health Service Worker to a Health Service Assistant entails a seven percent pay increase.


6.
The record also reflects that Grievants were instructed to not work outside of their Health Service Worker classification from September 2014 to January 2015.


Discussion


As Grievants’ claims do not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants seek the 7% pay increase from September 2014 until early January 2015. The record indicates that the delay in placing Grievants into their new positions as Health Service Assistants was due to the WV-11 process.  The employees who formerly held these positions were gone from Sharpe Hospital, but their positions were not vacant because numerous WV-11s needed to be processed in order to officially vacate these positions.  The record also reflected that part of the problem causing the delay in the paperwork was that these former employees had multiple periods in which they were on and off the payroll.  Each such occurrence involved a separate WV-11 form to be completed, and each WV-11 must work its way through multiple layers of state bureaucracy.


The Health Service Assistant position that Grievant Blake was selected for was not vacant until January 2015.  Grievant Blake was promoted to the Health Service Assistant position on January 16, 2015.  Grievant Blake was entitled to a 7% pay raise when she received the promotion, this raise was in process as of the date of the level one hearing.  Regarding Grievant Collins, as of the level one hearing, he was classified as a Health Service Worker at Sharpe Hospital.   Until Mr. Collins was promoted, he would not be entitled to any pay increase, since he was still classified as a Health Service Worker.  While the delay in the promotion of Grievants was regrettable, nothing in the record suggests that Grievants were denied the 7% pay increase once they were classified as Health Service Assistants.
  Accordingly, Grievants failed to meet their burden of proof to demonstrate by a preponderance of the evidence that Respondent violated any law, rule, policy or regulation in this case.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As Grievants’ claims do not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
Grievants failed to meet their burden of proof to establish by preponderance of the evidence that Respondent violated any law, rule, policy or regulation in this case.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).





Date:
 December 29, 2015                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�The limited record of this case did not support a finding that Grievants were performing duties or working outside of their Health Service Worker classification from September 2014 to January 2015. 






