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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DEEPAK MEHRA,


Grievant,

v. 






DOCKET NO. 2015-1080-PSCWVU

WEST VIRGINIA UNIVERSITY

POTOMAC STATE COLLEGE,


Respondent.


ORDER DENYING DEFAULT

Grievant, Deepak Mahra,  filed a claim of default with the Grievance Board against his employer, Potomac State College of West Virginia University on April 14, 2015, alleging a default had occurred at level one of the grievance procedure.  A hearing was held on June 23, 2015, before the undersigned Administrative Law Judge, in the Grievance Board’s Westover, West Virginia office, for the purpose of taking evidence on the issue of whether a default had occurred.  Grievant appeared pro se, and Respondent was represented by Allison B. Williams, Esquire, Steptoe & Johnson, PLLC.  This case became mature for decision on receipt of the last of the parties’ written arguments on July 23, 2015.


Synopsis

The default provisions require that written notice of the level one conference be given at least five days prior to the conference, and that the level one conference be held within ten days of receipt of a grievance by the chief administrator.  The level one conference was held within ten days of receipt of the grievance by the chief administrator.  Notice of the conference was not sent to Grievant at least five days before the conference was held, however, because Respondent was having scheduling difficulties, and asked that Grievant agree to extend the timelines by one week, which he would not do.  Grievant appeared at the level one conference, but refused to participate unless required to do so because he believed Respondent had defaulted by failing to hold the conference within 10 days of receipt of the grievance.  Since Grievant had no intention of participating in the level one conference, and was able to appear at the conference, the failure to send the notice in a timely manner was a mere technical violation which did not result in any delay in the grievance process, and Grievant was not prejudiced by it.


The following Findings of Fact are made based upon the record developed at the default hearing.
Findings of Fact

1.
Grievant is employed by Potomac State College (“PSC”) of West Virginia University (“WVU”) as an Assistant Professor of Engineering and Mathematics.


2.
Grievant mailed his grievance form to the Grievance Board on March 26, 2015, and he hand-delivered it to Debra Wilson, Administrative Assistant in the Office of Academic Affairs at PSC.  The grievance form he hand-delivered was in an envelope, and Grievant asked Ms. Wilson to give it to Dr. Edem G. Tettah, Interim Dean of Academic Affairs at PSC.  The grievance asserted that Grievant was entitled to additional compensation and years of service.  Grievant requested a conference at level one.  The grievance form was received by the Grievance Board on March 30, 2015.


3.
Neither Ms. Wilson nor Dr. Tettah is the chief administrator for WVU or PSC.  Sue Keller has been designated by the President of WVU to act as the chief grievance administrator for grievances that are filed against PSC and against WVU.


4.
Grievant mailed his grievance to Ms. Keller, and she received the grievance by mail on March 30, 2015.


5.
On April 6, 2015, Julie A. Moore, Esquire, Steptoe & Johnson, PLLC, notified Grievant that she was representing Respondent, and asked if he would be agree to a two-week extension of the time frames, until April 28, 2015, for scheduling the level one conference.  Grievant refused to extend the time frames.


6.
This subject matter of the grievance was such that Associate Provost C.B. Wilson would be involved in the level one conference.  Associate Provost Wilson was engaged in April in reviewing promotion and tenure cases, and there was very little time in his schedule for other matters.  Ms. Keller normally conducts level one conferences on PSC grievances at the PSC campus, which is some distance from the WVU campus where Associate Provost Wilson’s office is.  Associate Provost Wilson was going to have a difficult time working a trip to the PSC campus into his schedule, but he could schedule a couple of hours of time for the level one conference if it was held on the WVU campus on April 14, 2015.


7.
Ms. Keller became aware of the scheduling issue with Associate Provost Wilson on April 7, 2015.  On April 8, 2015, Ms. Keller conducted a teleconference with Grievant in order to ask Grievant for a one week extension of time for conducting the conference.  Ms. Keller explained to Grievant that Associate Provost Wilson was having difficulty fitting time into his busy schedule to travel to PSC for the level one conference.  Grievant would not agree to an extension of time, stating that this was not allowed.


8.
On April 9, 2015, Grievant was notified, in writing, by Ms. Keller, that the level one conference had been scheduled for April 14, 2015.  Grievant responded that Ms. Keller could not “take up a case which is prima facie time barred.  Ten days were completed on April 09, 2015.”  Ms. Keller responded by explaining to Grievant that April 14, 2015, was the tenth day after she received the grievance.


9.
On April 13, 2015, Grievant notified Ms. Keller that he intended to pursue a claim of default, and requested that the level one conference not proceed until his default claim had been ruled on.


10.
Grievant appeared at the level one conference on April 14, 2015, as did Associate Provost Wilson.  Grievant stated he was in attendance under protest and would answer questions only if forced to do so.  Ms. Keller informed Grievant that he would not be forced to do anything he did not want to do, and the conference was adjourned.


11.
Respondent’s offices were closed on Friday, April 3, 2015.


12.
On April 20, 2015, Ms. Keller notified the Grievance Board, in writing, that Respondent was appealing the default claim raised by Grievant.


Discussion

When a grievant asserts that his employer has failed to respond to the grievance in a timely manner, resulting in a default, the grievant must establish such default by a preponderance of the evidence.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008); Harless v. W. Va. State Police, Docket No. 07-WVSP-080D (Mar. 21, 2008).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article. . ..”   W. Va. Code § 6C-2-3(b)(1).  (Emphasis added.) Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of “injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).

 
Grievant argued that Respondent defaulted by not scheduling a level one conference within the time period required by the applicable statutory provisions and not sending a written notice of the conference to Grievant within the time period required by the applicable statutory provisions.  Grievant later asserted that Respondent had also failed to object to the default within five days.  As to this last assertion, April 20th is five days from April 13th.  Ms. Keller filed an objection to the default with the Grievance Board within five working days of being notified of the default


The time period for holding a level one conference is governed by W. Va. Code § 6C-2-4(a)(2), which states:

(2)  Conference. -- The chief administrator shall hold a conference within ten days of receiving the grievance.  A conference is a private, informal meeting between the grievant and the chief administrator to discuss the issues raised by the grievance, exchange information and attempt to resolve the grievance.  The chief administrator may permit other employees and witnesses to attend and participate in a conference to reach a resolution.  The chief administrator shall issue a written decision within fifteen days of the conference.

“‘Days’ means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).


This statute clearly states that the time period for a response by the employer begins to run on the date the chief administrator receives the grievance. Ms. Keller has been designated as the chief grievance administrator.  Ms. Keller did not receive the grievance until March 30, 2015.  Grievant asserted that Dr. Tettah was the chief administrator’s designee, and the grievance was filed with him on March 26, 2015.  Grievant offered no evidence to support this assertion, and it is rejected.  Alternatively, Grievant argued that March 30, 2015, was the first day in counting the number of days for a response.  As Ms. Keller tried to point out to Grievant when she set the conference, the Grievance Board has held for many years that the day a grievance is received is not counted.

In counting the time allowed for an action to be accomplished under the state employee grievance procedure, W. Va. Code § 29-6A-2(c)
 provides that “days” means working days exclusive of Saturday, Sunday or official holidays. . . .  Further, in computing the time period in which an act is to be done, the day on which the appeal was submitted is excluded.  See W. Va. Code § 2-2-3; Brand v. Swindler, 68 W. Va. 571, 60 S.E. 362 (1911).  See also W. Va. R. Civ. P. 6(a).

Williamson v. W. Va. Dep’t of Tax and Revenue, Docket No. 98-T&R-275D (Sept. 30, 1998).  April 14, 2015, was the 10th day from receipt of the grievance by the chief administrator.  The level one conference was held within the time period required by the applicable statute.


As to Grievant’s claim that the notice of conference was not sent within the statutory time period, West Virginia Code § 6C-2-3(l) requires that:

Reasonable notice of a proceeding shall be sent at least five days prior to the proceeding to all parties and their representatives and shall include the date, time and place of the proceeding.

(Emphasis added.)  It has previously been determined by the Grievance Board “that sending notice is a required response to a grievance.”  Kanehl v. Dep’t of Envrt’l Protection, Docket No. 2011-0133-DEP (Dec. 7, 2010).  Respondent sent written notice of the level one conference to Grievant on April 9, 2015, which was a Thursday.  The conference was scheduled for the following Tuesday.  Respondent gave Grievant three days written notice of the conference.  Respondent offered as an excuse that Ms. Keller became aware of a scheduling conflict for Associate Provost Wilson on April 7, 2015, and immediately contacted Grievant seeking an extension of the time period for holding the level one conference.  When Grievant would not agree to an extension, the level one conference was scheduled and the notice of the conference sent out immediately.  Grievant appeared at the conference, but refused to participate unless forced to do so, not because he was not prepared, but because he asserted the conference was not being held within 10 days of receipt of the grievance, and Respondent had defaulted. 


This Grievance Board has been directed in the past that "the grievance process is intended to be a fair, expeditious, and simple procedure, and not a ‛procedural quagmire.'"  Harmon v. Fayette County Bd. of Educ., Docket No. 98-10-111 (July 9, 1998), citing Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 393 S.E.2d 739 (1990), and Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989).  See Watts v. Lincoln County Bd. of Educ., Docket No. 98-22-375 (Jan. 22, 1999).  As stated in Duruttya, supra, "the grievance process is for "resolving problems at the lowest possible administrative level.”  Additionally, Spahr, supra, indicates the merits of the case are not to be forgotten.  Id. at 743.  See Edwards v. Mingo County Bd. of Educ.,  Docket No. 95-29-472 (Mar. 19, 1996).  Further, Duruttya, supra, noted that in the absence of bad faith, substantial compliance is deemed acceptable.

Waters v. Tucker County Bd. of Educ., Docket No. 07-47-006D (May 3, 2007).  Respondent was not acting in bad faith by sending out the notice two days late, and it is clear that the grievance process was not delayed by this.  Ms. Keller was having difficulty scheduling the conference within 10 days due to Associate Provost Wilson’s busy schedule, over which she had no control.  Ms. Keller sought a short one-week extension of the statutory time frames, which Grievant refused to waive.


W. Va. Code § 6C-2-3(b)(1) excuses the employer from making a required response within the statutory timelines if the employer is prevented from making the response “directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”
The undersigned must also keep in mind that,

[t]he time periods in the grievance procedure are not jurisdictional in nature and are subject to equitable principles of tolling, waiver, and estoppel.  Jackson, supra; Gaskins v. W. Va. Dep't of Health, Docket No. 90-H-032 (Apr. 12, 1990).  This Grievance Board has frequently applied such principles, specifically estoppel, to toll the time for filing a grievance.  See, e.g., Lilly v. Raleigh County Bd. of Educ., Docket No. 94-41-195 (Nov. 28, 1994).  In order to prevail in a claim of estoppel, a party must show that there was a representation made or information given by the opposing party which was relied upon, causing an alteration of conduct or change of position to the first party's detriment.  Ara v. Erie Insurance Co., 182 W. Va. 266, 387 S.E.2d 320 (1989).

Rhodes v. Randolph County Bd. of Educ., Docket No. 00-42-233D (Jan. 17, 2001). 
In Akers v. Higher Education Interim Governing Board/Bluefield State College, Docket No. 01-HE-039D (May 3, 2001), the Grievance Board concluded that “the failure to conduct a level one hearing within the statutory period must be attributed, at least in part, to Grievant’s refusal to meet” when his supervisor was available.  “To hold the [Respondent] in default in these circumstances would encourage grievants to refuse to cooperate with their employers as a means of obtaining relief without providing evidence to support their claims. See Harmon v. Div. of Corrections, Docket No. 98-CORR-284D (Oct. 6, 1998);  Brown v. W. Va. State Bd. of Directors/Bluefield State  College, Docket No. 92-BOD-128 (Mar. 30, 1994); Jack v W. Va. Div. of Human Serv.,  Docket No. 90-DHS-524 (May 14, 1991).”  Id. It is clear that Respondent did not act with intent to delay the grievance process, nor did the failure to give five days notice delay the grievance process in any way.


Further, the failure to give Grievant at least five days written notice had no bearing on Grievant’s ability to prepare for or attend the level one conference.  Grievant attended and refused to participate, not because he was not prepared, but because he objected to the conference being held at all.  Grievant had no interest in the level one conference being conducted, and it would not have mattered if he had 10 days’ notice.  “The grievance procedure should not become a trap for either the employees or employers, but rather it should work so that disputes are resolved consistently and fairly, as early as possible within the procedure.”  Rutherford v. W. Va. Bureau of Emp. Programs, Docket No. 03-BEP-040D (Mar. 24, 2003).  The undersigned concludes that Respondent demonstrated justified delay not caused by negligence or intent to delay the grievance process in its failure to send notice five days before the level one conference under these circumstances


The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
 When a grievant asserts that his employer is in default, the grievant must establish such default by a preponderance of the evidence.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008); Harless v. W. Va. State Police, Docket No. 07-WVSP-080D (Mar. 21, 2008).  Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of “injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).


2.
“The grievant prevails by default if a required response is not made by the employer within the time limits established in this article. . ..”   W. Va. Code § 6C-2-3(b)(1).


3.
The time period for holding a level one conference is governed by West Virginia Code § 6C-2-4(a)(2), which states that “[t]he chief administrator shall hold a conference within ten days of receiving the grievance.”


4.
"‘Days’ means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).


5.
The time period for a response by the employer begins to run on the date the chief administrator receives the grievance.


6.
The Grievance Board has held for many years that the day a grievance is received is not counted.

In counting the time allowed for an action to be accomplished under the state employee grievance procedure, W. Va. Code § 29-6A-2(c)
 provides that “days” means working days exclusive of Saturday, Sunday or official holidays.  Thus, July 3, 1998, a state and federal holiday, is excluded, as are the weekends of July 4-5, July 11-12, and July 18-19, 1998.  Further, in computing the time period in which an act is to be done, the day on which the appeal was submitted is excluded.  See W. Va. Code § 2-2-3; Brand v. Swindler, 68 W. Va. 571, 60 S.E. 362 (1911).  See also W. Va. R. Civ. P. 6(a).  Therefore, July 1, 1998, is excluded.

Williamson v. W. Va. Dep’t of Tax and Revenue, Docket No. 98-T&R-275D (Sept. 30, 1998).


7.
The level one conference was held within the time period required by the applicable statute.


8.
West Virginia Code § 6C-2-3(l) requires that:

Reasonable notice of a proceeding shall be sent at least five days prior to the proceeding to all parties and their representatives and shall include the date, time and place of the proceeding.

(Emphasis added.)


9.
It has previously been determined by the Grievance Board “that sending notice is a required response to a grievance.”  Kanehl v. Dep’t of Envrt’l Protection, Docket No. 2011-0133-DEP (Dec. 7, 2010).


10.
 Respondent demonstrated justified delay not caused by negligence or intent to delay the grievance process in its failure to send out the notice of the level one conference at least five days before the conference.  This failure to meet the technical requirement of the statute did not operate to prejudice Grievant, nor did it delay the grievance proceedings in any way.


Accordingly, Grievant’s request for judgment by default is DENIED.  This grievance is REMANDED TO LEVEL ONE of the grievance procedure for a conference to be held within 10 days of receipt of this ORDER by the chief administrator.








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
September 2, 2015
�  The grievance procedure specifically allows the party to agree in writing to extend the timelines set forth in the statutes.  W. Va. Code § 6C-2-3(a)(2).


�  This statutory reference is to the grievance procedure for state employees in effect at the time of the decision.  The language in the current grievance procedure is the same.


�  This statutory reference is to the grievance procedure for state employees in effect at the time of the decision.  The language in the current grievance procedure is the same.






