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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MICHAEL WALLACE,



Grievant,

v.






Docket No. 2014-1703-DOT

DIVISION OF HIGHWAYS,



Respondent.


DECISION


Grievant, Michael Wallace, filed this grievance on June 24, 2014, against his former employer, Division of Highways, challenging the termination of his employment.  Grievant seeks to be made whole in every way including back pay with interest and benefits restored.  This grievance was filed directly to level three.  A level three hearing was conducted before Administrative Law Judge Landon R. Brown on September 24, 2014, at the Raleigh County Senior Center, Beckley, West Virginia.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Rachel L. Phillips, Legal Division.  The case became mature for consideration on October 23, 2014, following receipt of the parties’ proposed findings of fact and conclusions of Law.  The case was reassigned on January 29, 2015, to the undersigned for administrative reasons.


Synopsis


Grievant was terminated for a pattern of leave abuse, and job abandonment.  Grievant had a history of leave abuse, and had received reprimands and a suspension.  Despite attempts at correcting this conduct, Grievant continued a pattern of leave abuse 
and failed to report to work all together.  Respondent met its burden of proof and demonstrated that Grievant was terminated for good cause.  This grievance is DENIED.


The following findings of fact are based upon the record developed at level three.


Findings of Fact


1.
Grievant was employed as a Transportation Worker 1 - Crafts Worker, beginning on October 31, 2011, with District Ten of the Division of Highways.


2.
Beginning on March 1, 2013, Grievant received a verbal warning for unauthorized leave.  This resulted from Grievant requesting twenty-four hours of annual leave when the record indicated that he had only ½ hour of accrued leave.


3.
On August 29, 2013, Grievant received a written reprimand for unauthorized leave.  This resulted from Grievant requesting annual leave on August 15, 2013, when he did not have enough accrued leave to cover the entire day.


4.
On February 18, 2014, Grievant received a written reprimand for unauthorized leave and was placed on leave restrictions.  This resulted from Grievant requesting sick leave on February 10, 2014, when he did not have enough accrued sick leave to cover the entire day.  Grievant was notified that all annual leave must be approved forty-eight hours in advance, and all sick leave would require a physician’s statement.


5.
On May 1, 2014, Grievant received a letter from Kathleen Dempsey, Director of Human Resources, that he was being suspended for one day for unauthorized leave.  This resulted from Grievant calling in late for work and being placed on one hour of unauthorized leave.  Grievant called on March 12, 2014, and informed his supervisor that he had overslept and would be late for work.


6.
On May 28, 2014, Grievant called off work on sick leave, but did not have enough accrued leave to cover the entire shift.  Grievant neither called in to report his absence nor showed up to work on May 29, 2014; May 30, 2014; May 31, 2014; June 2, 2014; and June 3, 2014.  The record reflected that these dates were consecutive scheduled work days. 


7.
The record established that May 27, 2014, was the last day that Grievant reported to work.


8.
On June 4, 2014, Grievant received form RL-544, Notice to Employee, stating that he was being recommended for dismissal.  The reasons for this action indicated that, “[Y]ou have had multiple disciplinary offences beginning with February 2013 for unauthorized leave which is the reason we are requesting your dismissal.  We have five (5) RL-544's beginning with 2/4/13, 8/15/13, 2/10/14, 3/12/14, 4/12/14.  You were placed on leave restriction beginning with 2/25/14 and have not provided Dr. excuses for any of these absences.  The following are dates where we have not completed RL 544's yet.  On 4/18/14 no call no show, on 4/26/14 no call no show, on 5/6/14 left work after 4 hrs, 5/9/14 left work 3.5 hrs early, on 5/24/14 no call no show.  On 5/28/14 called in sick, not enough leave time to cover shift.  On 5/29/14, 5/30/14, 5/31/14, 6/2/14 no call no show on these days.  All these days were scheduled work days.”


9.
Grievant was given an opportunity to respond to the pending dismissal action on June 18, 2014; however, he did not report to the scheduled meeting.

 
Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  “The 'term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees.' Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985). See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).” Jaggers-Green v. Bur. of Empl. Programs, Docket No. 03-BEP-026 (July 30, 2004).


Respondent met its burden of proof and established that Grievant demonstrated a continuing pattern of inability to work as scheduled which constituted leave abuse as outlined in Respondent’s policy.  The record is clear that Respondent repeatedly tried to impress upon Grievant the importance of reporting to work, but to no avail.  While not made an exhibit in this case, Grievant acknowledged that he was aware of the need to improve his attendance as addressed in his Employee Performance Appraisals.  It is also undisputed that Grievant did not comply with the terms of his leave restriction when he failed to provide doctor notes for his sick leave.  Respondent’s time and attendance leave records for calendar years 2013 and 2014 document Grievant’s excessive absenteeism.  The record established that Grievant, at the end of his tenure, simply stopped reporting to work and did not contact his supervisor to discuss the issue.  As counsel for Respondent aptly points out and makes clear in their Exhibit No. 13, job abandonment may warrant dismissal in response to a single performance issue or instance of misconduct.


Grievant argues that his unexpected task of caring for his young children as a sole provider merits mitigation of Respondent’s disciplinary action.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the

prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler

v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.


While it is unfortunate that Grievant unexpectedly found himself to be the sole provider for his young family, this assertion alone does not meet the criteria set forth above to reduce disciplinary action.  The record did not support a finding that termination of Grievant’s employment was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question.  In fact, Grievant’s only excuse for not reporting his absences to his supervisor was that he was not in his right state of mind.  This does present an unfortunate situation.  Nevertheless, the undersigned cannot mitigate the discipline in this case based upon the limited record surrounding Grievant’s personal life.  This is not to say that Grievant might make application for another posted position and attempt to explain his past behavior to a representative of this agency. 


The following conclusions of law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
Respondent has met its burden of proof and established by a preponderance of the evidence that Grievant had a history of leave abuse, which warranted suspension and termination.


4.
“[M]itigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).


5.
Nothing in the limited record of this grievance established that termination of Grievant’s employment was so clearly disproportionate to the offense that it indicated an abuse of discretion.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
February 9, 2015                                  
__________________________________








Ronald L. Reece







  
Administrative Law Judge

