THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Barbara W. Bias,



Grievant,

v.







Docket No. 2015-0888-DHHR
Department of Health and Human Resources/
Mildred Mitchell-Bateman Hospital,



Respondent.

DECISION


Grievant, Barbara W. Bias, was employed by Respondent, Department of Health and Human Resources, at Mildred Mitchell-Bateman Hospital.  On February 18, 2015 Grievant filed this grievance against Respondent stating, “Accused of being in violation of WVDOP Drug and Alcohol-Free Workplace; secondary to positive Breathalyzer test for alcohol on 2/03/2015.”  The remainder of the grievance statement is lengthy but essentially states that the test results were not accurate due to Grievant’s unusually high use of breath mints for a medical condition.  For relief, Grievant seeks reinstatement, back pay, and return of leave and holidays.

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on April 30, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant appeared pro se.  Respondent was represented by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on May 29, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was terminated from her position as a Nurse 3, Nurse Educator, for violation of the Division of Personnel’s and Respondent’s policies relating to alcohol when she tested positive for alcohol through breath alcohol testing.  Grievant asserts that she smelled of alcohol and tested positive for alcohol due to her gastric bypass and overconsumption of breath mints.  Respondent failed to prove it had good cause to terminate Grievant when there was no evidence Grievant was impaired, Respondent did not follow its policy in conducting alcohol testing, Respondent did not allow Grievant to challenge the test, and the only other evidence of alcohol use was testimony of witnesses that Grievant smelled of alcohol.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Nurse 3, Nurse Educator, at Mildred Mitchell-Bateman Hospital.
2. On February 3, 2015, Erin Boggess, Utilization Review Nurse, approached Grievant at approximately 8:40 AM and smelled a strong smell of alcohol coming from Grievant.  Ms. Boggess could smell the alcohol from as far as three feet away, and within a foot of Grievant Ms. Boggess could smell alcohol strongly when Grievant talked.  The smell smelled like alcoholic beverage and not like mints or mouthwash.
3. Another coworker, Anthony Scott Norris, also saw Grievant briefly that morning and smelled a strong stale beer smell coming from Grievant.  
4. Ms. Boggess attempted to contact Grievant’s supervisor, Kimberly Mannon, by telephone at 8:45 AM.  Ms. Mannon returned the call within a few minutes and Ms. Boggess reported her observations of Grievant.  Ms. Mannon instructed Ms. Boggess to remain with Grievant until Ms. Mannon could arrive.
5. Ms. Mannon arrived between 9:15 AM and 9:30 AM.  Ms. Mannon also smelled a strong odor of alcohol from Grievant, which smelled like stale beer, not like breath mints.  Ms. Boggess escorted Grievant to the office of the Director of Human Resources, Kieth Anne Worden.  
6. Ms. Worden and Ms. Mannon met with Grievant.  Ms. Worden also observed that Grievant smelled of alcohol, beer particularly, and that her eyes were red.  Ms. Worden reviewed the Department of Health and Human Resources Bureau for Behavioral Health and Health Facilities Drug and Alcohol Testing Policy for State Facilities/Hospitals orally with Grievant and Grievant consented to testing. 

7. Respondent’s policy, Drug and Alcohol Testing Policy for State Facilities/Hospitals, and the Division of Personnel’s Drug-and-Alcohol-Free Workplace Policy both prohibit the use of drugs and alcohol in the workplace and provide that violation of the policy will lead to discipline up to and including termination. 
8. In pertinent part, Respondent’s policy states that when there is a reasonable suspicion of an employee’s drug or alcohol use, the employee is subject to testing.  Drug and Alcohol Testing Policy for State Facilities/Hospitals Section V.2.  
9. The policy requires that an employee to be tested be presented and sign the Drug Testing Release Form, which, in part, explains the employee’s right to challenge the test results.  Drug and Alcohol Testing Policy for State Facilities/Hospitals V.4.a.  
10. Grievant was not presented with and did not sign the Drug Testing Release Form. 
11. After Grievant verbally agreed to testing, she was escorted to a desk in the timekeeping office to await the arrival of the testing provider.  
12. While Grievant waited in the timekeeping office, Cynthia Paulding and Kimberly Thomas also smelled a strong smell of alcohol from Grievant.  Ms. Thomas also observed that Grievant’s eyes were bloodshot, and that she “frequently fidgeted and was acting out of character.” 

13. Joshua McCoy of Drug Testing Centers of America arrived at approximately 11:00 AM to perform drug and alcohol testing on Grievant.
14. Mr. McCoy administered alcohol testing through breath analysis with the Intoxilyzer 400.  Grievant’s breath was tested at 11:15 AM and resulted in a .023% BAC
. 
15. A positive test result of .02% or more requires the administration of a confirmation test 15 minutes later, which was administered to Grievant at 11:32 AM and resulted in a .015% BAC.
16. Grievant informed Mr. McCoy that she had been using a large amount of breath mints and requested another test.  Director Worden agreed to the additional test.  Grievant was administered the third test at 11:44 AM and it resulted in a .017% BAC.   
17. Grievant disputed the test results with Director Worden and asked for a blood test to challenge the results of the breath alcohol test.  Director Worden refused to allow Grievant to obtain a blood test, stating that the policy did not allow it.     
18. On February 18, 2015, Ms. Worden and Ms. Mannon held a predetermination conference with Grievant.  Grievant stated that the positive alcohol result was due to her consumption of a large amount of breath mints containing sugar alcohol, and that the smell of alcohol was caused by complications from her previous gastric bypass surgery.   
19. By letter dated February 24, 2015, Chief Executive Officer Craig A. Richards dismissed Grievant from employment for violation of the Division of Personnel Policy DOP-P2, Drug and Alcohol Free Workplace and the Bureau for Behavioral Health and Health Facilities Drug and Alcohol Testing Policy.  
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Respondent asserts that it properly terminated Grievant based on her positive breath test for alcohol, which violated Respondent’s and the DOP’s policies.  Grievant asserts that she has not consumed alcohol in many years and that the odor and positive result were the result of various medical conditions and her overconsumption of breath mints containing sugar alcohols.
The DOP’s policy requires that all employees remain drug-and-alcohol free.  Respondent’s policy requires that when there is reasonable suspicion that an employee has consumed drugs or alcohol, the employee undergo drug and alcohol testing, and the policy mandates procedures to be followed.  Respondent had reasonable cause to suspect Grievant had violated the drug-and-alcohol-free policy and require her to submit to testing for alcohol and drugs based on the multiple observations of employees reporting she smelled of alcohol.  However, ultimately, Respondent did not have good cause to terminate Grievant due to multiple failures in the process of testing Grievant. 
Respondent failed to follow its policy when it did not present to Grievant or have Grievant sign a consent form.  "An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dep’t of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  Respondent’s policy states: “The immediate supervisor will review and discuss the Drug Free Workplace policy with the employee and the For Cause Testing Form will be signed and forwarded to the [Designated Employer Representative].  Employees and applicants must sign the Drug Testing Release Form (a sample of which is attached to this policy) before any form of drug testing can take place.”  Drug and Alcohol Testing Policy for State Facilities/Hospitals Section V.4.a.  Respondent admits that the Drug Testing Release Form was not presented to Grievant or signed.  However, failure to adhere to established procedures does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered.  McFadden v. W. Va. Dep’t of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  In this case, Grievant did suffer significant harm as a result of this procedural error.  The consent form informs the employee to be tested of his/her right to challenge the test results and Grievant was not allowed to challenge her test results. 
Although Grievant did not prove that her use of breath mints or various health conditions caused a false positive, the increase in the BAC in the third test appears unusual, and neither of Respondent’s witnesses from the Drug Testing Centers of America had any experience or knowledge with gastric bypass patients.  Grievant specifically disputed the test results with Director Worden and asked for a blood test to challenge the results of the breath alcohol test.  Director Worden refused to allow Grievant to obtain a blood test, stating that the policy did not allow it.  Importantly, Director Worden did not then discuss with Grievant how she could challenge the result under the policy.     
There are significant problems with the wording of Respondent’s policy.  Although the policy is meant to cover both drug and alcohol use, frequently, only the word “drug” is used in the policy.  For example, the headings under “Procedures” involving testing are “Pre-employment Drug Testing Protocol” and “For Cause Drug Testing Protocol.”  Alcohol is not mentioned in any of the “Procedures” headings, although it is clarified in the body of the section that employees are subject to testing for drugs and alcohol.  Most troubling for this case, however, is that breath testing for alcohol is not mentioned at all in the policy.  Mostly, the policy only uses the generic term “the sample.”  The section on “Testing Procedures” refers only to procedures involved in collecting a urine sample.  Breath sampling is never mentioned.  The testing procedure requires that “the sample” be divided “into two specimens,” which is not possible for breath testing.  It is this divided sample of urine that is the only avenue for challenging test results under the policy.  “The split specimen originally submitted by the individual will be used as the basis for challenge testing by the laboratory.  The employee or applicant shall not be given the opportunity to provide a new specimen for testing.”  Drug and Alcohol Testing Policy for State Facilities/Hospitals Section V.5.  It is not clear, either in the policy or in the evidence presented in this case, whether urine can be used to test for alcohol.
Because the policy does not mention breath testing for alcohol at all, it is not clear how an employee may challenge a breath alcohol test.  The policy either does not properly allow for a challenge to a breath test for alcohol, or the challenge to the breath alcohol test can be accomplished using the split urine sample.  If there is no avenue to challenge breath alcohol testing, the policy is arbitrary and capricious because a challenge would be allowed for drug testing but not for alcohol testing.  If the avenue to challenge the breath alcohol testing is for the urine sample to be tested, then when Grievant stated she wanted to challenge the test with a blood test, Director Worden should have told Grievant she could challenge the test by a written request to test the split urine sample under the policy.  

There is no allegation that Grievant was actually impaired by alcohol.  Grievant was terminated based on the breath test result indicating that there was alcohol in her system, and Respondent’s seeming zero-tolerance policy that would allow for termination of an employee with any trace of alcohol in his/her system, even if not physically or legally impaired.  As Respondent failed to follow its policy in collecting the alcohol sampling, Respondent is left only with the testimony of employees who stated that Grievant smelled of alcohol.  The Grievance Board has previously found that observation indicating the use of a prohibited substance is not sufficient grounds for termination.  Johnson v. Div. of Highways, Docket No. 2013-1095-CONS (Aug. 29, 2013).

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3. "An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dep’t of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  
4. Respondent failed to follow its policy when it did not present to Grievant or have Grievant sign a consent form and when it did not allow Grievant to challenge the testing.  
5. Failure to adhere to established procedures does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered.  McFadden v. W. Va. Dep’t of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).
6. Grievant was harmed in that the consent form she did not see or sign informed her of her right to challenge the test, and although she asked to challenge the test she was not allowed to do so. 

7. Observation indicating the use of a prohibited substance without other evidence is not sufficient grounds for termination.  Johnson v. Div. of Highways, Docket No. 2013-1095-CONS (Aug. 29, 2013).
8. Respondent failed to prove it had good cause to terminate Grievant when there was no evidence Grievant was impaired, Respondent did not follow its policy in conducting alcohol testing, Respondent did not allow Grievant to challenge the test, and the only other evidence of alcohol use was testimony of witnesses that Grievant smelled of alcohol. 
Accordingly, the grievance is granted.  Respondent is ORDERED to reinstate Grievant to her former position.  Respondent is also ORDERED to pay Grievant all pay and benefits she would have earned since the date of her termination, plus statutory interest.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  July 7, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge
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