THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Penney Burleson,



Grievant,

v.







Docket No. 2014-1006-DHHR
Department of Health and Human Resources/
Jackie Withrow Hospital,



Respondent.

DECISION


Grievant, Penney Burleson, is employed by Respondent, Department of Health and Human Resources at Jackie Withrow Hospital.  On February 13, 2014, Grievant filed this grievance against Respondent stating, “Respondent imposed discipline and refuses to pay Grievant for jury duty and compliance with a judge’s order.”  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest an[d] removal of any disciplinary action.”

Following the April 14, 2014 level one hearing, a level one decision was rendered on May 5, 2014, denying the grievance.  Grievant appealed to level two on May 7, 2014.  Grievant perfected the appeal to level three of the grievance process on January 2, 2015.  A level three hearing was held on May 19, 2015, before the undersigned at the Grievance Board’s Beckley, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on June 17, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant grieved Respondent’s requirement that she report for her evening shift following the end of her jury service and Respondent’s charging her annual leave when she did not return and asserted that Respondent had discriminated against her in requiring her to provide the specific times of her jury service.  Grievant failed to comply with the Division of Personnel’s policy to provide a copy of her summons for jury service to her immediate supervisor in advance of her jury service.  Grievant did not prove that Respondent was incorrect in applying the Division of Personnel’s policy to require that Grievant use annual leave to cover her evening shift absence after the end of her day’s jury service.  Grievant did not establish a claim of discrimination for Respondent’s requirement that she provide the specific times of her jury service because the Division of Personnel’s policy requires she provide this information and she was not similarly situated to other employees who were not required to provide the same detailed information required of Grievant.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a housekeeper at Jackie Withrow Hospital.
2. Grievant’s shift is from 3:00 p.m to 11:00 p.m.
3. Grievant was called to serve on the Grand Jury during the week of January 13, 2014.  Grievant served on the following dates and times: Monday, January 13, 2014, from 1:00 p.m. to 4:30 p.m.; Tuesday, January 14, 2014, from 9:00 a.m. until 5:30 p.m.; Wednesday, January 15, 2014, from 9:00 a.m. until 5:00 p.m.; and Thursday, January 16, 2014, from 9:00 a.m. until 3:30 p.m.
4. Grievant was not scheduled to work on Monday, January 13, 2014.  Grievant was scheduled to work her regular shift on Tuesday, Wednesday, and Thursday.
5. Grievant did not report to work on Tuesday and Wednesday.  On each of those days, Respondent paid Grievant 2.5 hours for her jury duty, and charged her 5.5 hours annual leave.

6. On Thursday, Grievant reported to work under protest and worked 5.5 hours.  Respondent paid Grievant .5 hours for her jury duty, and charged her 2 hours annual leave.   
7. Grievant received her summons to appear for Grand Jury duty sometime in December. Grievant did not provide a copy of her summons to her supervisor.  On December 27, 2013, Grievant received an amended summons, changing the report time for duty from the morning to the afternoon.
8. Grievant did not discuss her jury service and schedule with her immediate supervisor, Rebecca Lively, prior to her service.  Grievant did not request that her schedule be adjusted to day shift.  Grievant was not aware of the Division of Personnel’s administrative rule and policy regarding jury service, which requires that she provide her summons in advance and to request any schedule change in writing. 
9. Rather than discuss her jury duty with Ms. Lively, her supervisor, Grievant called the payroll office.  The payroll office employee told Grievant that she would be paid for her jury duty.  
10. It was only after her conversation with payroll that Grievant called Ms. Lively and informed her she would not be reporting for work on Tuesday and Wednesday due to her jury duty.    
11. Ms. Lively was also unaware of the jury duty rule and policy and was not aware that a state employee would be paid for jury duty.  She informed Grievant that she would not be paid for jury duty, and Grievant informed Ms. Lively that she had already spoken to payroll, who stated that Grievant would be paid.  
12. Ms. Lively told Grievant that Grievant needed to bring paperwork to her that day.  Grievant did not bring Ms. Lively paperwork that day or tell Ms. Lively that she had already provided the paperwork.  

13. Although Grievant had informed Ms. Lively that payroll had told her she would be paid when Ms. Lively believed that she would not, there was no further discussion regarding Grievant’s jury duty or pay and neither Grievant nor Ms. Lively reviewed the policy or contacted higher members of management regarding the procedures for jury duty.  

14. Grievant did not know until Wednesday that she would also be required to report for jury duty on Thursday.  

15. Because she would be short-staffed, Ms. Lively told Grievant she would be required to report to work after her jury duty on Thursday and Grievant stated she would not be reporting to work.  Ms. Lively then went to Hospital CEO Angela Booker for assistance.     

16. CEO Booker instructed Grievant to report to work.  Grievant refused, stating that the judge told her she did not have to report to work.  CEO Booker insisted Grievant come to work and told her that she would be insubordinate if she refused to come to work.  Grievant then agreed to come to work.  
17. When Grievant reported for work she provided CEO Booker with a letter from Chief Circuit Judge, Robert A. Burnside, Jr., stating, “Please be advised that Penney Burleson was on jury service on January 16, 2014, and is entitled by law to be excused from work on that date.”
18. CEO Booker required Grievant to work the evening of January 16, 2014, stating that Grievant would be insubordinate if she refused to work.    
19. On January 17, 2014, CEO Booker requested and received by fax a report of the dates and times of Grievant’s jury service and a request that Grievant be excused from “work missed during her service” from the Prosecuting Attorney.
20. On January 23, 2014, ten days after Ms. Lively specifically instructed Grievant to provide a copy of her summons, Grievant provided a copy of the amended summons that she had received on December 27, 2013.  
21. Grievant was required to serve two other times under the same summons and was allowed to change to day shift and was not charged leave.  By then she had provided the summons and also made written request for day shift. 
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
State employee jury service is governed by West Virginia Code and the Division of Personnel’s (“DOP”) administrative rules and policy.  

Upon receiving a summons to report for jury duty an employee shall, the next day the employee is engaged in employment, exhibit the summons to the employee's immediate superior and the employee shall thereupon be excused from employment for the day or days required in serving as a juror in any court created by the constitutions of the United States or of the state of West Virginia or the laws of the United States or the state of West Virginia.  
W. Va. Code §52-1-21.  The Code does not require an employer to pay an employee wages for jury service.  W. Va. Code § 52-3-1(b).  However, the DOP does provide for the payment of wages for state employee jury service provided certain criteria are met.    
Upon application in writing, an employee hired for permanent employment shall be released from work without charge to leave or loss of pay when, in obedience to a subpoena or direction by proper authority, he or she serves upon a jury. . . . This subdivision shall not apply . . . or when the hours spent in compliance to a subpoena to serve on a jury or appear as a witness are outside the employee’s scheduled workday.  Employees subpoenaed by proper authority who are not eligible for court, jury or hearing leave shall be granted sufficient annual leave or leave without pay to fulfill the order.
W. Va. Code St. R. § 143-1-14.10.a.  “The employee shall furnish such written confirmation of the absence as is required by the Director.”  W. Va. Code St. R. § 143-1-14.10.b.  “When an employee is released from service prior to the end of the workday, and there is more than one hour remaining in the employee’s scheduled workday after allowing for reasonable return travel time, the employee shall return to work or request approval for annual leave.”  W. Va. Code St. R. § 143-1-14.10.c.  

The DOP’s Witness/Jury Service Policy, DOP-P10, outlines the specific procedures to be followed:   
A. In obedience to a subpoena or direction by proper authority, and upon application in writing, an employee shall be granted leave with pay to serve on a jury. . . .
. . .

B. To be eligible for time off from work without loss of pay or charge to annual leave in response to a summons for jury duty, an employee called to such service shall give a copy of the summons to the immediate supervisor in advance of the requested time off.

1. Failure to submit a subpoena or summons in advance of the employee’s absence shall result in the absence being charged to accrued annual leave.

2. Failure to submit a subpoena or summons at all to document the employee’s absence shall result in the employee’s pay being docked in the next payperiod for an equal amount of time paid during which no work was performed.

3. Subsequent to the submission of a summons, the employee shall be entitled to a leave with pay for the period of absence required to perform such jury duty during the period the employee was scheduled to work. Upon return to work, the employee shall submit an official document from the court showing date(s) and time(s) served.

4. Because the court determines the employee’s availability, and while on jury service the employee’s presence cannot be depended upon, an employee summoned to serve as a juror shall have, whenever practical, his schedule adjusted and be assigned to day shift for the period of jury service.

a. Schedule adjustments are recommended because of the fatigue factor which may contribute to increased errors, security risks, and safety infractions.

b. The shift supervisor will be responsible for making the necessary schedule adjustments for shift coverage.

5. When an employee is released from service as a juror prior to the end of the workday, and there is more than one hour remaining in the employee’s scheduled workday after allowing for reasonable return travel time, the employee shall immediately report to his supervisor, or if desired, request approval for annual leave.

. . .

F. Hours spent in compliance to a subpoena to serve on a jury or appear as a witness, outside an employee’s scheduled workday, are not subject to this policy.

Division of Personnel Witness/Jury Service Policy, DOP-P10, Section II.


Grievant was required to provide a copy of her summons for jury service in advance in order and make application in writing to be granted a schedule change and be paid for her jury service.  The DOP policy clearly states that failure to provide the summons in advance will result in the absence being charged to annual leave and that service outside of an employee’s scheduled workday is not covered by the policy.  Grievant admits that she did not apply in writing to change her schedule, but asserts that she did provide her summons to her supervisor in advance.  Grievant argues that her supervisor’s failure to know and explain the policy excuses any failure on Grievant’s part.  Grievant also argues that Respondent discriminated against her when it required her to submit documentation of the exact times of her jury service.  Respondent asserts that Grievant did not provide her summons in advance, and because she did not do so, DOP’s rule and policy require that she take annual leave.  
Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  


Although there were numerous witnesses, the key question to be decided is whether or not Grievant provided her summons in advance of her jury service.  For that question, it was the testimony of Grievant and her supervisor, Ms. Lively, that must be examined for credibility.  Both Grievant and Ms. Lively were calm, appropriate, and seemingly forthright in the hearing.  There was nothing in the demeanor of either witness to indicate untrustworthiness or dishonesty.  
Both witnesses had several slight inconsistencies in their testimony and some obvious misunderstanding of questions posed to them, neither of which ultimately impacted their credibility.  For example, Grievant testified that she told Lively in the morning that she would be absent for jury duty.  Grievant was not summoned for jury duty until the afternoon of the 13th, so she could not have had that conversation with Ms. Lively in the morning.  Ms. Lively testified that she was not present for the level one conference, when she was present.  These inconsistencies are explainable by the passage of time or nerves at the hearing.  
 
However, there were differences in the plausibility of the testimony of the two witnesses.  Grievant’s testimony is less plausible than Ms. Lively’s.  Grievant admitted that she was not at all aware of the policy and that she assumed her supervisor would tell her what to do.  She repeatedly said that she assumed she would not get picked and would not have to deal with the jury duty.  She had a death in the family in December and was absent for an unspecified time in December and did not return to work in January.  In her words, “I had a whole lot going on.”  If Grievant had given Ms. Lively the summons in December as she states, then when Ms. Lively seemed unaware of the duty and requested paperwork on the 13th, Grievant’s response should have been that she had already given the summons to Ms. Lively in December.  It seems that it was only after CEO Booker got involved and Grievant was threatened with disciplinary action that Grievant said she had provided the summons in December.  Also, Grievant’s failure to provide the summons for ten days after she was specifically asked to do so makes it less likely that she had provided the summons in December.  
Ms. Lively testified that she has a process she follows when she receives documents.  Her prior employment was in accounting, so she has a practice of signing, dating, and timestamping all documents.  She has no memory of receiving the summons in December and the summons was not found despite CEO Booker and Ms. Bragg performing a separate search for the summons.  Grievant asserted that Ms. Lively had a history of losing documents, and Ms. Lively admitted that she had lost documents in the past.  While Ms. Lively’s admission of losing documents in the past lends credence to the assertion that she lost this document, the fact that she did not try to cover up losing documents in the past makes it less likely that she would try to cover up losing this document.  While it is possible that Grievant provided the summons in December and Ms. Lively lost it, considering the evidence and the creditability determinations, it is more likely than not that Grievant failed to provide her summons in advance of her absence for jury duty.  
It is appalling that Ms. Lively failed to become familiar with the policy even after Grievant notified her that payroll disagreed with Ms. Lively’s incorrect assertion that employees did not get paid for jury duty.  It is excusable for a new supervisor to not be completely familiar with every policy, but once faced with a situation for which she did not know the policy there is no excuse to not then either look it up or seek advice from her management.  However, despite Ms. Lively’s error, there is no dispute that she clearly instructed Grievant to bring a copy of the summons to her on the 13th.  Grievant failed to comply.  If Grievant had brought the summons when Ms. Lively instructed her to do so, Grievant would have been in compliance with the policy.  Also, Grievant does not seem to have asked Ms. Lively anything about the situation.  Rather than having any discussion with her supervisor about her jury service she went straight to payroll  to ask questions and then called Ms. Lively and informed her that she was not coming to work.  There was no discussion or request for information or permission.  After she called Ms. Lively, and Grievant believed that Ms. Lively was mistaken about the way jury duty worked, Grievant did nothing.  She did not contact any other member of management, try to find the policy, or even talk to payroll again.  She simply decided that she was not going to report for work or provide the documentation that Ms. Lively requested.  Both Grievant and Ms. Lively were at fault in this situation.  
Grievant also claims Respondent discriminated against her for requiring her to provide documentation of the specific times of her jury service.  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a claim of discrimination, an employee must establish a prima facie case of discrimination by a preponderance of the evidence.  In order to meet this burden, a Grievant must show: (a) that he or she has been treated differently from one or more similarly-situated employee(s); (b) that the different treatment is not related to the actual job responsibilities of the employees; and, (c) that the difference in treatment was not agreed to in writing by the employee.  The Board of Education of the County of Tyler v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Frymier v. Glenville State College, Docket No. 03-HE-217R (Nov. 16, 2004). 

Grievant did not prove that she was treated differently than other similarly-situated employees.  Grievant called five other employees to testify who had served on a jury while employed by Respondent.  These other employees had all complied with the policy by providing a summons prior to their jury service.  Four of the employees worked day shift.  The other employee worked midnight shift had specifically requested a change in her schedule.  Because Grievant had not complied with the policy, and her shift began at three, which only partially fell within her time of jury service, she is not similarly-situated to the other employees. 

Respondent’s requirement that Grievant document her time was not discriminatory, nor was it unreasonable.  As Grievant had not complied with the policy, Grievant was charged annual leave for the part of her shift for which she was not serving her jury duty and did not report for work.  In order to calculate that leave properly, it was necessary for Respondent to get the specific times of jury service.  Further, DOP policy requires that “[u]pon return to work, the employee shall submit an official document from the court showing date(s) and time(s) served.”  Division of Personnel Witness/Jury Service Policy, DOP-P10, Section II.B.3.  
Grievant also provided evidence and discussion regarding CEO Booker’s response to Judge Burnside’s letter stating that Grievant should be excused from work on the 16th.  For purposes of the Grievance Board’s determination, it is not at all clear that Judge Burnside’s letter should have had any impact.  It is not clear that Judge Burnside knew that Grievant worked an evening shift.  The statute also gives Judge Burnside the power to hold an employer in contempt for violation of the statute, and he did not do so.  Further, the undersigned could find no caselaw defining the use of the word “day” in the statute or how daytime jury duty impacts an evening shift.  Clearly, based on its Rule and policy, the DOP is of the opinion that the statute does not prevent an employer from expecting an employee to report for an evening shift after jury duty is over for the day.  At this time, there is insufficient reason to question the DOP’s interpretation of the statute.   


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. “Upon receiving a summons to report for jury duty an employee shall, the next day the employee is engaged in employment, exhibit the summons to the employee's immediate superior and the employee shall thereupon be excused from employment for the day or days required in serving as a juror in any court created by the constitutions of the United States or of the state of West Virginia or the laws of the United States or the state of West Virginia.”  W. Va. Code §52-1-21.  
3. The State will release permanent state employees for jury service “without charge to leave or loss of pay” if the employee requests in writing, but if the service is “outside the employee’s scheduled workday”, the employee will be granted annual leave or leave without pay as necessary to attend.  W. Va. Code St. R. § 143-1-14.10.a.
4. Grievant failed to comply with Division of Personnel’s policy to provide a copy of her summons for jury service to her immediate supervisor in advance of her jury service.  
5. Grievant did not prove that Respondent was incorrect in applying the Division of Personnel’s policy to require that Grievant use annual leave to cover her evening shift absence after the end of her day’s jury service.  
6. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  
7. In order to establish a claim of discrimination, an employee must establish a prima facie case of discrimination by a preponderance of the evidence.  In order to meet this burden, a Grievant must show: (a) that he or she has been treated differently from one or more similarly-situated employee(s); (b) that the different treatment is not related to the actual job responsibilities of the employees; and, (c) that the difference in treatment was not agreed to in writing by the employee.  The Board of Education of the County of Tyler v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Frymier v. Glenville State College, Docket No. 03-HE-217R (Nov. 16, 2004).
8. Grievant did not establish a claim of discrimination for Respondent’s requirement that she provide the specific times of her jury service because the Division of Personnel’s policy requires she provide this information and she was not similarly situated to other employees who were not required to provide the same detailed information required of Grievant. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  August 17, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� At level one, it was clarified that discipline had not actually been imposed, and Grievant was allowed to amend her grievance to request the restoration of her annual leave and payment of overtime. 
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