THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
DEBRA WHEELER,



Grievant,

v.






Docket No. 2015-0695-LinED
LINCOLN COUNTY BOARD OF EDUCATION,


Respondent.

DISMISSAL ORDER
Grievant, Debra Wheeler, filed this grievance against her employer, Respondent, Lincoln County Board of Education, dated December 19, 2014, stating as follows: “[r]equesting equal classification & pay of employee as other employees with similar duties as per past practice requested this certification change 6-17-2013.”  As relief sought, Grievant seeks “[c]hange of classification & pay to include coordinator of maintenance.”  Grievant amended her statement of grievance at level two to state, “Grievant contends that she is misclassified in violation of W. Va. Code 18A-4-8 & local policy/job description.  Grievant also alleges discrimination/favoritism (W. Va. Code 6C-2-2) & lack of uniformity (W. Va. Code 18A-4-8e).  Grievant’s amended Relief Sought states, “Grievant seeks reclassification to coordinator of Services for the Maintenance Department with compensation for lost wages and benefits retroactive to the earliest point in time permitted by law and with interest at the legal rate.”    
A level one conference was held on January 21, 2015.  The grievance was denied at level one by decision issued February 6, 2015.  Grievant appealed to level two on February 18, 2015.  A level two mediation was conducted on May 15, 2015.  Grievant perfected her appeal to level three on May 28, 2015.  A level three hearing was conducted by the undersigned administrative law judge on October 23, 2015, at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association. Respondent, Lincoln County Board of Education, appeared by counsel, Rebecca M. Tinder, Esquire, Bowles Rice, LLP.  This matter became mature for decision on November 30, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.    
Synopsis

Grievant previously filed a grievance alleging misclassification, and prevailed.  Grievant filed this grievance again alleging misclassification.  However, Grievant does not allege that her job duties and responsibilities have changed in any way since her last grievance.  Grievant is alleging that she should be reclassified to another position, not raised in the prior grievance.  Respondent argues that the doctrine of res judicata precludes Grievant from bringing this claim.  Grievant denies the same, and arguing that the prior grievance has not effect on this matter.  Respondent proved by a preponderance of the evidence that the doctrine of res judicata applies to preclude Grievant from pursuing this claim.  Therefore, this grievance is Dismissed.   

   SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent now holding the classification of Executive Secretary.  Grievant works in the Maintenance Department.    

2.
Grievant was initially hired by Respondent to fill a Secretary II/Secretary III position in the Maintenance Department in or about 2009.  

3.
On or about February 14, 2011, Grievant filed a grievance action in which she challenged her classification as a Secretary II/Secretary III, and sought reclassification to that of Executive Secretary.  Grievant prevailed in that prior grievance, and was reclassified as an Executive Secretary.
  


4.
Grievant filed the instant grievance challenging her classification, and seeking the classification of Coordinator of Maintenance.  Grievant did not argue in her prior grievance that her responsibilities fit the Coordinator of Maintenance classification.  Grievant does not assert that her job duties and responsibilities have changed since the filing of her last grievance.  Grievant argues that she was not aware of the Coordinator of Maintenance classification at the time of her last grievance action.    

5.
Grievant’s job duties and responsibilities have not changed since she began working as a Secretary II/Secretary III in the Maintenance Department in 2009.   
 

Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 159-1-6.2 (2008).   SEQ CHAPTER \h \r 1The first issue the undersigned must address is Respondent’s Motion to Dismiss.  Respondent argues that this grievance is precluded by the doctrine of res judicata as Grievant filed a previous classification grievance regarding her position.  Grievant argues that the prior grievance does not bar the instant matter as there is no identity of issues between the two.  The undersigned heard the arguments of the parties at the level three hearing, and held the motion in abeyance, noting that a ruling would be issued in the decision.  The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
“[T]he preclusion doctrine of res judicata may be applied by an administrative law judge to prevent the ‘relitigation of matters about which the parties have already had a full and fair opportunity to litigate and which were in fact litigated.’ Liller v. W. Va. Human Rights Comm’n, 180 W. Va. 433, 376 S.E.2d 639 (W. Va. 1988).  See also Boyer v. Wood County Bd. of Educ., Docket No. 95-54-309 (Sept. 29, 1995); Peters v. Raleigh County Bd. of Educ., Docket No. 95-41-035 (Mar. 15, 1995).” Ashley v. W. Va. Bureau of Senior Serv./Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000).  Further, 

[b]efore the prosecution of a grievance may be barred on the basis of res judicata, three elements must be satisfied: 1) there must have been a final adjudication on the merits in the prior action by a court having jurisdiction of the proceedings; 2) the two actions must involve either the same parties or persons in privity with those same parties. 3), the claim identified for resolution in the subsequent proceeding either must be identical to the claim determined in the prior action or must be such that it could have been resolved, had it been presented, in the prior action.’ Syl. Pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997). An assertion that a grievance is precluded by claim preclusion is an affirmative defense that must be proven by a preponderance of the evidence. See generally Vance v. Jefferson County Bd. of Educ., Docket No. 03-19-018 (May 27, 2003).
Morgan v. Div. of Highways, Docket No. 2015-0378-DOT (Jan. 22, 2015).  “The identicality of issues litigated is the key component to the application of administrative res judicata. . . Res judicata focuses on whether the cause of action in the second suit is the same as in the first suit.” Liller at 646.  See also Ashley v. W. Va. Bureau of Senior Serv./Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000).
Further, a grievance contending that an employee is misclassified may be filed at any time (but only once) while Grievant remains in the classification, and relief is limited to fifteen days prior to the initiation of the grievance at level one.  See Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995); Nicholson v. W. Va. Dep’t of Health and Human Res. and Div. of Personnel, Docket No. 07-HHR-210 (Nov. 20, 2008).  “While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee can contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).”  Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000).  

It is undisputed that Grievant previously filed a grievance challenging her classification as a Secretary II/III seeking to be reclassified as an Executive Secretary.  Grievant prevailed in that grievance at level three, and was reclassified as an Executive Secretary.
  Both Grievant and Respondent were parties in the prior grievance action.
  Further, in both grievances, Grievant has asserted that she is misclassified and that she is performing the duties of a higher classification.  In the prior grievance, Grievant asserted that she was performing the duties of an Executive Secretary.  In the instant grievance, Grievant asserts that she is performing the duties of a Coordinator of Maintenance.  It is noted that Grievant has clarified that she is not asserting that her duties have changed since she filed her previous grievance.  She explained that she has been performing the same duties since she was hired as a Secretary II/Secretary III.  Therefore, Grievant is not arguing that she was further misclassified since the filing of her last classification grievance.  Instead, Grievant argues that she assumed the duties of the Coordinator of Maintenance when she was hired as a Secretary II/Secretary III following the retirement of the employee who had been so classified.  Grievant asserts that she was not aware of the Coordinator of Maintenance classification when she filed her previous grievance; she learned of it only after she prevailed in her prior grievance.  It is undisputed that Grievant raised no claim to this classification title in her prior grievance.  
Based upon the evidence presented, the doctrine of res judicata should apply to preclude Grievant from bringing this claim.  There was a final adjudication on the merits of Grievant’s prior grievance.  Grievant prevailed in that grievance and was reclassified as an Executive Secretary.  The two grievance actions involve both Grievant and Respondent.  In both grievance actions, Grievant alleged that she is misclassified.  However, Grievant’s duties and responsibilities at issue have not changed in any way since the filing of her last grievance.  Therefore, the issue in this grievance is the same as that of her prior grievance.  Further, any claim to the Coordinator of Maintenance classification could have been resolved in the prior grievance had Grievant raised it.  While Grievant argues that she could not have raised a claim to the Coordinator of Maintenance classification in the prior grievance because she did not know it existed, there was nothing preventing her from learning about it.  To allow this grievance would grant Grievant a second chance to litigate the same misclassification claim.  Accordingly, Grievant is precluded from now bringing this claim.  
Additionally, while a misclassification can be grieved at any time while an employee remains in the classification, the law is clear that such may only be grieved once.  See Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995).  Grievant is not asserting that she has been further misclassified since her prior grievance.  She filed a prior misclassification grievance about the job duties at issue in the instant matter, and there has been an adjudication on its merits.  Grievant cannot now bring a second misclassification grievance regarding these same job duties.  

The following Conclusions of Law support the dismissal of this grievance:

CONCLUSIONS OF LAW

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  
2.
“‘Before the prosecution of a grievance may be barred on the basis of res judicata, three elements must be satisfied: 1) there must have been a final adjudication on the merits in the prior action by a court having jurisdiction of the proceedings; 2) the two actions must involve either the same parties or persons in privity with those same parties. 3), the claim identified for resolution in the subsequent proceeding either must be identical to the claim determined in the prior action or must be such that it could have been resolved, had it been presented, in the prior action.’ Syl. Pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997). An assertion that a grievance is precluded by claim preclusion is an affirmative defense that must be proven by a preponderance of the evidence. See generally Vance v. Jefferson County Bd. of Educ., Docket No. 03-19-018 (May 27, 2003).”  Morgan v. Div. of Highways, Docket No. 2015-0378-DOT (Jan. 22, 2015).  

3.
“The identicality of issues litigated is the key component to the application of administrative res judicata. . . Res judicata focuses on whether the cause of action in the second suit is the same as in the first suit.” Liller at 646.  See also Ashley v. W. Va. Bureau of Senior Serv./Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000).
4.
Respondent has proved by a preponderance of the evidence that this grievance is barred by the doctrine of res judicata.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.




Any party may appeal this Order to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Order.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: December 17, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� See McComas, et al., v. Lincoln County Bd. of Educ., et al., Docket No. 2011-1169-CONS (Apr. 17, 2013), which is currently pending appeal in the Circuit Court of Kanawha County, West Virginia.


� Respondent notes that it has appealed the Grievance Board’s decision in that matter, McComas & Wheeler v. Lincoln County Bd. of Educ., Docket No. 2011-1169-CONS, and such is now pending in the Circuit Court of Kanawha County, West Virginia (Civil Action No. 13-AA-63).   


� There were other grievants, as well as intervenors, in the prior action as it was a consolidated grievance. 





8

