THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

BRENDA CARPENTER,



Grievant,

v.






Docket No. 2015-0051-LogED
LOGAN COUNTY BOARD OF EDUCATION,



Respondent,
and

TERRY TURNER,



Intervenor.
DECISION
Grievant, Brenda Carpenter, filed this grievance against her employer, Logan County Board of Education, dated July 14, 2014, stating as follows: “Grievant applied for a posted summer position as an Itinerant Bus Aide/Program Aide based at Logan Grade School & funded through the Energy Express program.  Grievant did not receive this position and asserts that she should have received this position.  Grievant alleges a violation of W. Va. Code 18-5-39 and 18A-4-8b.”  As relief sought, “Grievant seeks the summer position at issue in this grievance, retroactive wages, benefits, and priority for future summer employment.  Grievant also seeks an award of interest on all monetary sums.”

A level one hearing was held on September 5, 2014, and denied by decision dated October 3, 2014.  A level two mediation was conducted on February 2, 2015.  Grievant perfected her level three appeal on February 10, 2015.  A level three hearing was conducted on May 12, 2015, before Administrative Law Judge Landon R. Brown at the Grievance Board’s Charleston, West Virginia, office.
  Grievant appeared by her representative, John Everett Roush, Esquire, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Shana L. O’Briant Thompson, Esquire, Partain Law Office.  Intervenor appeared by her representative, Judy Goodson, West Virginia School Service Personnel Association.  This matter became mature for decision on June 15, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant was regularly employed by Respondent as an aide in Logan County Schools holding a 200-day contract.  Each year for about twenty years, Grievant worked an additional twenty days at the end of her contract term under contract extensions to provide services to students pursuant to their individualized educational programs.  In the summer of 2014, Grievant was not asked to work the additional twenty days under a contract extension.  Grievant applied for a summer bus aide/program aide position that was posted in June 2014.  The job was awarded to Intervenor, who had served as a summer bus aide the two previous summers.  Grievant argued that she should have been awarded the bus aide/program aide position as it was a newly created position and she had greater regular seniority than Intervenor.  Intervenor and Respondent argue that the bus aide/program aide position was not a newly created position, and that Intervenor had held the position during the two previous summers; therefore, she was entitled to receive the position in 2014.  Grievant proved by a preponderance of the evidence that the bus aide/program aide position posted in June 2014 was a newly created position, and that she was entitled to receive the same because of her greater regular seniority.  Therefore, the grievance is GRANTED.      

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Paraprofessional and Autism Mentor, which are included in the same classification category as aides.  Grievant has 44 years of regular aide seniority.  Grievant has a 200-day contract.  

2.
Intervenor is employed by Respondent as a teacher’s aide.  She has 33 years of regular aide seniority.  

3.
For about twenty years, Grievant’s contract was extended twenty days beyond her 200-day contract each year as she was needed to provide services to students as required by their individualized education programs (“IEP”).  These contract extensions were not posted positions.  During the 1970s, Grievant worked in summer programs twice, one summer at Justice Addition and one summer at Logan Grade School.    
4.
In the summer of 2012, Respondent posted two bus aide positions in the special needs program funded by Energy Express.  Rosemary Harvey was employed to fill one of these positions in the Logan area.  Intervenor was employed to fill the other position in the Chapmanville area.  During the summer of 2012, Grievant worked as an itinerant special needs aide under a contract extension, and was assigned to the Logan Resource Center.
  

5.
In the summer of 2013, Respondent posted two transportation aide positions in the special needs program funded by Energy Express.  Rosemary Harvey was employed to fill one of these positions in the Logan area.  Intervenor was employed to fill the other transportation aide position in the Chapmanville area.  Neither Intervenor nor Ms. Harvey accompanied the students to their classrooms while working in these positions.
  

6.
During the summer of 2013, Grievant worked as an itinerant special needs aide under a contract extension, and was assigned to the Logan Resource Center.


7.
Rosemary Harvey retired from her employment with Respondent at or near the end of the 2013-2014 school year.  


8.
On or about June 13, 2014, Respondent posted one summer bus aide/program aide position to be assigned to the Logan Bus Garage. The person selected for this position was to accompany a special needs student both on the bus and in the classroom.  This position was funded by Energy Express.  This was the only aide position posted for the summer of 2014.  Intervenor and Grievant applied for this position, and Intervenor was selected.
  Intervenor was the only aide who worked for Respondent during the summer of 2014.

9.
During the summers of 2012 and 2013, Intervenor began her day at the Chapmanville bus garage. She rode the bus with the student to and from the Logan Resource Center.  Intervenor did not accompany the child into the classroom.
  Intervenor worked with the same student both summers.

10.
During the summer of 2014, Intervenor began her day at the Logan bus garage at or about 6:40 a.m.  She then rode the bus to pick up the student and accompanied him to Logan Grade School.  Intervenor then worked with the student in his classroom at Logan Grade School until the end of the school day, at or about 2:00 p.m.  Intervenor then accompanied the student on the bus ride to his home after school.
  Intervenor returned to the bus garage to end her day.  Intervenor had not worked with this student during previous summers.   
11.
For the first time in about twenty years, Grievant was not offered work under a contract extension during the summer of 2014.  


12.
Intervenor received bus training to be a transportation aide right before she started her summer job in 2012, but after she had been hired for the job.  Grievant also received training to be a transportation aide right before the beginning of the 2014 summer program.  
Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  
Grievant argues that she should have been selected for the bus aide/program aide because that position posted in June 2014 was a newly created position, and should have been filled pursuant to West Virginia Code § 18A-4-8b.  Grievant further asserts that if Respondent had properly followed West Virginia Code § 18A-4-8b, she would have been selected for the position because she has greater regular aide seniority than Intervenor.  Respondent and Intervenor argue that this was not a newly created position.  Respondent and Intervenor argue that Intervenor was entitled to return to the position because of she had held it during the two previous summers. Respondent also argues that there was a reduction in force and that Intervenor was given priority in reemployment because she had greater summer seniority than Grievant.   
West Virginia Code § 18-5-39 states, in part, as follows:

(f) Notwithstanding any other provision of this code to the contrary, the board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight [§ 18A-4-8], article four, chapter eighteen-a of this code.  An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists during any succeeding summer.  If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b [§ 18A-4-8b], article four, chapter eighteen-a of this code. . . .

Id.   “This Code Section ‘provides that any employee who accepts a summer assignment is entitled to the same assignment the following year if it exists. [citations omitted]’ Lemley v. Wood County Bd. of Educ., Docket No. 99-54-198 (Sept. 9, 1999).  ‘Once a board of education employee is properly placed in a particular summer position, seniority rights are established for the employee to return to the position during any succeeding years [ . . .]’ Kennedy v. Marion County Bd. of Educ., Docket No. 91-24-427 (Dec. 30, 1991).’ Panrell v. Monongalia County Bd. of Educ., Docket No. 96-30-408 (April 25, 1997).” Radabaugh v. Monongalia County Bd. of Educ., Docket No. 2013-1996-MonED (Sept. 22, 2014). “‘The seniority granted to regular employed workers and the ‘seniority’ granted to summer employees in their positions is controlled by separate statutes and is not meant to be comingled. W. Va. Code §§ 18-5-39; 18A-4-8b; & 18A-4-8g, Bowmen [sic] v. Kanawha County Bd. of Educ., Docket No. 99-20-039B (Mar. 31, 1999).’ Beane v. Kanawha County Bd. of Educ., Docket No. 03-20-008 (April 30, 2003).”  Cowan, et al., v. Ritchie County Bd. of Educ., Docket No. 2010-1537-CONS (Jan. 20, 2012).
“The Grievance Board has also determined that some flexibility exists in the definition of ‘same assignment.’  It is enough that there is consistency in the type of work being performed, even if the location and exact nature of the work is somewhat different.  By way of example, bus operators’ positions remain the same even though the routes change from summer to summer, school lunch programs at different schools are part of one overall summer lunch program, and a summer transportation program employing aides remain[s] the same program even though the routes change from summer to summer. Lilly v. Fayette County Bd. of Educ., Docket No. 96-10-481 (Sept. 15, 1997); Lilly v. Fayette County Bd. of Educ., Docket No. 99-10-433 (Mar. 17, 2000); Williams v. Kanawha County Bd. of Educ., Docket No. 01-20-058 (May 10, 2001); Costello v. Monongalia County Bd. of Educ., Docket No. 01-30-016 (June 21, 2001).” Eisentrout v. Preston County Bd. of Educ., Docket No. 2010-0022-PreED (Apr. 16, 2010).  See also Radabaugh v. Monongalia County Bd. of Educ., Docket No. 2013-1996-MonED (Sept. 22, 2014).  
Therefore, the issue becomes whether the summer 2014 bus aide/program aide position was a newly created position.  No other aide positions were posted that summer.  During the summers of 2012 and 2013, Intervenor was employed as a bus aide in the Chapmanville area, and worked with the same child both summers.  There were no bus aide/program aide positions posted for those summers.  As a bus aide, Intervenor was required to ride the bus with the student, but did not accompany her to the classroom.  However, as a bus aide/program aide, Intervenor was required to ride the bus with a student and accompany him into his classroom.  This student was not the same student Intervenor had worked with during the two previous summers.   Also, Intervenor worked in Logan during the summer of 2014, as opposed to Chapmanville.  

While Respondent and Intervenor acknowledge that the bus aide/program aide position had the additional responsibility of accompanying the student to his classroom and performing aide duties there, they assert that the type of work performed was consistent with that of a bus aide, and/or in the same “genre.”
  Both the bus aide and bus aide/program aide positions are in the aide classification category, and they were funded through Engery Express.  However, there are significant differences, such as the location, the bus route, and the position duties.  Most notably are the differences in the position duties, which are substantial.  The posting lists the following under the “Job Responsibilities” heading:  
[t]he aide supports the instructional program and works with the classroom teacher or immediate supervisor by assisting with assigned duties[:] . . . 5. Gives individualized help with instructional activities . . .7. Supervises children if the teacher is called from the room . . . 8. Administers, scores, and records achievement test results, 9. Assists with the supervision of students during breakfast, lunch, play periods, emergency drills, and field trips, 10. Assists special student needs as required by medical information provided by IEP; catheterization, diabetic condition, lifting, feeding, toileting, working with autistic children.  May be required to take additional training for autistic children . . . .

As illustrated by the duties and responsibilities listed above, these additional program aide duties were very different from what is expected of a bus aide.  Further, these classroom duties resulted in Intervenor working the full school day with the student in the classroom, and not just riding the bus with him to and from school.
  Therefore, as a bus aide/program aide, Intervenor spent most of her workday working with the student in the classroom. These substantial differences in the job duties go far beyond the mere addition of a new duty.  In fact, the bus aide/program aide job was almost entirely different from the positions Intervenor had held during the two previous summers.  Accordingly, the bus aide/program aide position was a newly created position which should have been filled pursuant to West Virginia Code § 18A-4-8b.  

West Virginia Code § 18A-4-8b states, in part, as follows:  

(a)  A county board shall make decisions affecting promotions and the filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight [§ 18A-4-8] of this article, on the basis of seniority, qualifications and evaluation of past service.  
(b) Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.  If requested by the employee, the county board shall show valid cause why a service person with the most seniority is not promoted or employed in the position for which he or she applies.  Qualified applicants shall be considered in the following order:
(1) Regularly employed service personnel who hold a classification title within the classification category of the vacancy . . . .
W. Va. Code § 18A-4-8b.  In this situation, Grievant and Intervenor were regularly employed service personnel and held classification titles in the aide classification category.  However, their seniority was different.  Grievant’s regular seniority date is November 9, 1971.  Intervenor’s regular seniority date is September 19, 1979.  Therefore, Grievant has more seniority than Intervenor, and as such, should have been awarded the summer bus aide/program aide position at issue pursuant to West Virginia Code § 18A-4-8b.    

Respondent’s argument that Intervenor was entitled to the bus aide/program aide position because it reduced in force the number of aides employed in the 2014 summer program in comparison to those employed in the 2013 summer program also fails.  West Virginia Code § 18-5-39(g) states as follows:
(g) If a county board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification. . . .

Id.  Before the summer of 2014, there had not been a bus aide/program aide position in the summer program.  As such, no one had held that position in previous summers.  While there had been bus aides employed in the summer program, those bus aide positions were substantially different from the bus aide/program aide position.  The bus aide/program aide position was a newly created position for the summer of 2014.  Therefore, no reduction in force occurred, and West Virginia Code § 18-5-39(g) does not apply.  Accordingly, Intervenor was not entitled to priority in filling the bus aide/program aide position.        
The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  
2.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  

3.
“[West Virginia Code § 18-5-39] ‘provides that any employee who accepts a summer assignment is entitled to the same assignment the following year if it exists. [citations omitted]’ Lemley v. Wood County Bd. of Educ., Docket No. 99-54-198 (Sept. 9, 1999).  ‘Once a board of education employee is properly placed in a particular summer position, seniority rights are established for the employee to return to the position during any succeeding years [ . . .]’ Kennedy v. Marion County Bd. of Educ., Docket No. 91-24-427 (Dec. 30, 1991).’ Panrell v. Monongalia County Bd. of Educ., Docket No. 96-30-408 (April 25, 1997).” Radabaugh v. Monongalia County Bd. of Educ., Docket No. 2013-1996-MonED (Sept. 22, 2014). 
4.
“The Grievance Board has also determined that some flexibility exists in the definition of ‘same assignment.’  It is enough that there is consistency in the type of work being performed, even if the location and exact nature of the work is somewhat different.  By way of example, bus operators’ positions remain the same even though the routes change from summer to summer, school lunch programs at different schools are part of one overall summer lunch program, and a summer transportation program employing aides remain[s] the same program even though the routes change from summer to summer. Lilly v. Fayette County Bd. of Educ., Docket No. 96-10-481 (Sept. 15, 1997); Lilly v. Fayette County Bd. of Educ., Docket No. 99-10-433 (Mar. 17, 2000); Williams v. Kanawha County Bd. of Educ., Docket No. 01-20-058 (May 10, 2001); Costello v. Monongalia County Bd. of Educ., Docket No. 01-30-016 (June 21, 2001).” Eisentrout v. Preston County Bd. of Educ., Docket No. 2010-0022-PreED (Apr. 16, 2010).  See  Radabaugh v. Monongalia County Bd. of Educ., Docket No. 2013-1996-MonED (Sept. 22, 2014).  

5.
West Virginia Code § 18A-4-8b is to be followed in filling vacancies for newly created summer service personnel positions, and states, in part, as follows:  

(a)  A county board shall make decisions affecting promotions and the filling of any service personnel positions of employment or jobs occurring throughout the school year that are to be performed by service personnel as provided in section eight [§ 18A-4-8] of this article, on the basis of seniority, qualifications and evaluation of past service.  

(b) Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.  If requested by the employee, the county board shall show valid cause why a service person with the most seniority is not promoted or employed in the position for which he or she applies.  Qualified applicants shall be considered in the following order:

(1) Regularly employed service personnel who hold a classification title within the classification category of the vacancy . . . .

W. Va. Code § 18A-4-8b.

6.
The summer bus aide/program aide position posted in June 2014 was a newly created position, different from the summer bus aide positions that existed in previous summers.  As such, West Virginia Code § 18A-4-8b should have been used to fill the position, and Grievant was entitled to be placed in the position based upon her regular seniority.  Grievant has met her burden of proving her claims by a preponderance of the evidence. 
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is ​​​​​​​​​​​​​​​​​​GRANTED.

Respondent is ORDERED to pay Grievant the earnings she would have received had she been placed in the bus aide/program aide position during the summer of 2014, plus interest.  Further, Grievant shall be granted any and all benefits she would have received, including seniority, had she been properly placed in the position in June 2014.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: September 4, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� This matter was transferred to the undersigned for administrative purposes on August 13, 2015.


� See, Grievant’s Exhibit 4, “Administrative Newsletter, 2011-2012.”


� See, Grievant’s Exhibit 5, “Administrative Newsletter, 2012-2013.”


� See, Grievant’s Exhibit 5.  No evidence was presented to suggest that anyone else applied for this position.  


� See, Grievant’s Exhibit 1; testimony of Intervenor; testimony of Teresa Dingess; testimony of Grievant.


� See, testimony of Intervenor.


� See, testimony of Intervenor.


� See, Respondent and Intervenor post-hearing submissions.


� See, Grievant’s Exhibit 1.


� See, testimony of Intervenor.  
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