THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TANISHA CARR,



Grievant,

v.






Docket No. 2015-1114-McDED
MCDOWELL COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

Grievant, Tanisha Carr, filed this expedited level three grievance against her employer, McDowell County Board of Education, dated April 7, 2015, stating as follows: “Respondent suspended Grievant for one day without pay for failure to request prior permission before taking a personal leave day.  Grievant contends that this was a new policy for the 2014-2015 school year and that she was unfamiliar with the requirements of the new policy.  Consequently, her conduct did not constitute willful neglect of duty or insubordination.  Accordingly, there are no legitimate grounds for disciplinary action and Respondent’s action violates West Virginia Code § 18A-2-8.”  As relief sought, “[g]rievant seeks: (a) compensation for lost wages; (b) restoration of all benefits lost, including but not limited to seniority; and, (c) removal of all references to Grievant’s suspension from any personnel file maintained by Respondent or its agents.”
 SEQ CHAPTER \h \r 1The level three grievance hearing was held on June 10, 2015, at the Raleigh County Commission on Aging in Beckley, West Virginia, before the undersigned administrative law judge.  Grievant appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association.  Respondent, McDowell County Board of Education, appeared by counsel, Howard S. Seufer, Jr., Esquire, of Bowles Rice, LLP.  This matter became mature for consideration on July 13, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  

Synopsis

Grievant is employed by Respondent as an Aide.  Respondent implemented a new leave policy on July 1, 2014, which changed the procedure for taking “dock days.”  “Dock days” are unpaid absences not covered by accrued personal leave.  Respondent notified all employees, including Grievant, of the new policy before it came into effect.  Further, Respondent provided employees with training on the new policy at staff development workshops at the beginning of the school year.  Respondent also mailed a memo summarizing the new dock day policy to all employees, including Grievant, on December 2, 2014.  Grievant took a half day off work on December 16, 2014, and a full day off work on December 19, 2014, but did not have enough accrued leave to cover her absences.  Therefore, she took 1.5 dock days without following the procedure set forth in the new policy.  As a result, Grievant was charged with insubordination/willful neglect of duty, and suspended for one day without pay.  Grievant denied the charges, claiming that she was not aware of the new policy for taking dock days.  Respondent proved its claim of insubordination by a preponderance of the evidence.  Accordingly, the grievance is DENIED.
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact 

1.
Grievant, Tanisha Carr, is regularly employed by Respondent, McDowell County Board of Education, as an aide at Mount View High School.  

2.
Nelson Spencer is the Superintendent of McDowell County Schools.

3.
In McDowell County Schools, the term “dock day” is used to describe unpaid absences employees may take after they have exhausted their accumulated personal leave.  Historically, the practice of taking a dock day only required an employee to report off work.  No prior approval or permission was required. 

4.
Starting with the 2014-2015 school year, Respondent implemented Policy 8-034, “Employee Use of Paid and Unpaid Leave,” which changed the procedure for taking a dock day.
  This new policy required employees to submit a written request seeking permission to take a dock day to the Superintendent no later than 12:00 p.m. on the day before the proposed dock day.  Policy 8-034 went into effect on July 1, 2014.

5.
Before the new policy went into effect, by letter dated June 19, 2014, Superintendent Spencer mailed a copy of Policy 8-034, along with the new “Employee Use of Paid and Unpaid Leave” form, to every regular employee, including Grievant, at their designated mailing addresses.  The cover letter informed the employees that the policy would take effect on July 1, 2014, and asked them to “review and become knowledgeable of the content.”

6.
 When the 2014-2015 school year began, the employees were provided training on Policy 8-034 during their staff development days.  This training included a PowerPoint presentation entitled, “Annual Employee Policy Training/Review,” which contained slides about the new leave policy.  In fact, the dock day provision of Policy 8-034 was quoted on one of the slides.
   Grievant attended this staff development at her school on August 13, 2014, as indicated by her signature on the sign-in sheet.  Grievant also attended staff development at her school on August 14, 2014, and August 15, 2014.
   
7.
By December of the 2014-2015 school year, Superintendent Spencer had several employees who had taken dock days without following the procedure set forth in Policy 8-034.  Superintendent Spencer imposed one-day suspensions without pay on those employees.  Thereafter, on December 2, 2014, Superintendent Spencer sent out a memo to all employees about the new procedure for taking dock days.  This memo was mailed to all regular employees, including Grievant, to their designated mailing addresses.  This memo summarized the new dock day rules and requirements, and explained that “[v]iolation of this dock day policy shall constitute insubordination and/or willful neglect of duty within the meaning of W. Va. Code § 18A-2-8.  Employee violations of this policy are subject to disciplinary action up to and including unpaid suspensions and termination of employment.”
  The memo also noted that some employees had already received disciplinary actions, and advised employees to be aware of their absence/leave balances which are printed on their paycheck stubs.  A copy of the page of Policy 8-034 addressing dock days was enclosed with the memo, with pertinent portions underscored. 

8.
Grievant took a full day off work on December 16, 2014, but only had a half day of personal leave.  Grievant also took off December 19, 2014, and had no personal leave to cover the absence.  On neither occasion did Grievant give the required advance notice required by the rules, or obtain the required permission of Superintendent Spencer.  Therefore, Grievant took 1.5 dock days without following the procedures set forth in Policy 8-034.         

9.
Superintendent Spencer was informed of Grievant’s failure to follow the dock day policy in January 2015.  Superintendent Spencer conducted an informal conference with Grievant to address her failure to follow the dock day policy.  Grievant asserted that she did not know about the new dock day rules.  
10.
By letter dated January 28, 2015, Superintendent Spencer suspended Grievant for one day without pay for the following reason: “absent from assigned duties beyond accrued paid leave (insubordination and/or willful neglect of duty).” Also, Superintendent Spencer alleged that Grievant’s conduct violated certain provisions of West Virginia Board of Education Policy 5902, Employee Code of Conduct.  This letter further states that Grievant’s suspension would be served on January 29, 2015, the day after the letter was issued.

11.
Following an evidentiary hearing, Respondent ratified Grievant’s one-day suspension at its March 30, 2015, meeting.  Grievant was so informed by letter dated April 1, 2015.

Discussion

 SEQ CHAPTER \h \r 1As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).   "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Respondent asserts that Grievant’s failure to follow the new dock day policy constitutes insubordination.
  Grievant denies Respondent’s claims, arguing that she had no knowledge of the new policy.      

West Virginia Code §18A-2-8 states, in part, as follows: 

[n]otwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. . . .
W. Va. Code § 18A-2-8(a).  The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code      § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously. See Parham v. Raleigh County Bd. of Educ., 192 W. Va. 540, 453 S.E.2d 374 (1994); Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Totten v. Board of Educ. of County of Mingo, 171 W. Va. 755, 301 S.E.2d 846 (1983); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  
In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  See Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).  This Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)). “Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions.”  Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  However, “[i]t is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board’s evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).

“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions are closely related to actions that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
The evidence presented establishes that Superintendent Nelson informed all employees of the new policy for taking dock days in June 2014, well before the new policy went into effect, by mailing the policy and the new leave form to them at their home addresses.  Further, training on the new policy was offered at staff development workshops offered at the beginning of the 2014-2015 school year.  After some employees were given one-day suspensions without pay for failing to follow the new dock day policy, on December 2, 2014, Superintendent Spencer issued a memo to all employees, again mailed to their home addresses summarizing the policy and its requirements.  He also enclosed with it a highlighted copy of the dock day section of the policy.  In this memo, Superintendent Spencer also directed employees to be aware of their leave balances as printed on their pay checks so that they could avoid exceeding their accrued leave.  Despite all of this, Grievant claims that she had no knowledge of the new dock day policy.  In her defense Grievant cites her busy life and schedule, and that as her father got her mail for her at the post office, maybe he did not give her the two different letters months apart.  Although Grievant attended one of those staff development workshops, she claims to have no memory of the training on the new leave policy.  As an explanation, Grievant testified that she was likely in and out of the training preparing her classroom for the students, and missed that portion of the training.  As for not knowing her leave balances in December 2014 when she took the two days off, Grievant testified that she has direct deposit and does not pick up her paycheck stubs at her school.  The paychecks are available to her, but she does not go get them.     
While Grievant may have explanations to support her claims of lack of knowledge of the policy, ultimately, any lack of knowledge was the result of Grievant’s own actions or choices.  Policy 8-034, containing the new dock day procedure, was in place in December 2014, it applied to Grievant, like all other employees, and Grievant violated it.  Respondent did everything it could to inform Grievant of the new policy.  While the undersigned finds it hard to believe that Grievant missed both letters and the training, but even if she did, Grievant’s own lack of diligence caused such.  The same is true for her not knowing her personal leave balance in December 2014 when she decided to take the two days off.  Grievant was aware that her leave balances were printed on her paychecks; however, she, admittedly, made her practice not to pick them up.  Grievant cannot ignore the information provided to her, then claim lack of knowledge as an excuse for violating policy.  It is not as if the letters were sent to the wrong address, or that the specific training was not given on the date specified.  Accordingly, Respondent has proved by a preponderance of the evidence that Grievant engaged in insubordination by taking 1.5 dock days in December 2014 in violation of Policy 8-034, and its decision to suspend Grievant for one day without pay for the same was not arbitrary and capricious.  Therefore, this grievance is denied.
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  

2.
The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously. See Parham v. Raleigh County Bd. of Educ., 192 W. Va. 540, 453 S.E.2d 374 (1994); Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Totten v. Board of Educ. of County of Mingo, 171 W. Va. 755, 301 S.E.2d 846 (1983); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  
3.
West Virginia Code § 18A-2-8(a) provides that “[n]otwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. . . .” W. Va. Code § 18A-2-8(a).

4.
In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  See Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). 
5.
Insubordination “encompasses more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)). “Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions.”  Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  
6.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions are closely related to actions that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  
7.
“While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
8.
Respondent proved by a preponderance of the evidence that Grievant engaged in insubordinate conduct by taking 1.5 dock days in December 2014 in violation of Policy 8-034.  Further, Respondent proved that Grievant’s one day suspension without pay was justified, and such was not arbitrary and capricious.

Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 20, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� This policy has been identified as Policy 8-0134 by Grievant, and Policy 8-134 by Respondent.  However, it is identified as Policy 8-034 in Respondent’s exhibits, including the policy itself.  As such, the undersigned will refer to this policy as Policy 8-034. 


� See, Respondent’s Exhibit 3, Policy 8-034.


� See, Respondent’s Exhibit 3.


� See, Respondent’s Exhibit 5, PowerPoint presentation excerpts.  


� See, Respondent’s Exhibit 4, sign-in sheets.


� See, Respondent’s Exhibit 6, December 2, 2014, Memo.


� See, Respondent’s Exhibit 1, January 28, 2015, letter.


� See, Respondent’s Exhibit 2, April 1, 2015, letter.


� While the Grievant was charged with insubordination/willful neglect of duty, Respondent has only addressed insubordination in its proposed Findings of Fact and Conclusions of Law.  Therefore, the undersigned deems the claim of willful neglect of duty abandoned, and such will not be addressed herein. 
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