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DECISION


Grievant, Luke Brammer, was employed by the Division of Juvenile Services (“DJS) as a Correctional Officer 2 at the Gene Spadaro Juvenile Center.  By a form dated November 7, 2014, Mr. Brammer filed a grievance contesting a fifteen-day suspension without pay. Grievant alleges the suspension was “without merit, no policy or rules have been violated by grievant.”  As relief Grievant seeks:
Full reinstatement with WV Department of Juvenile Services; back pay with interest for all days suspended; credit for all holidays, sick and annual leave during suspension. The ability to apply, test, and interview for any posted job missed due to suspension.  Removal of suspension from all administrative and personnel files.

On January 20, 2015, this matter was scheduled for a hearing, but the parties were inadvertently notified that the matter was scheduled for mediation. Understandably, the parties were unprepared to go forward with the hearing, and the matter was continued. 

By form dated January 22, 2015, Mr. Brammer filed a second grievance contesting the termination of his employment effective December 8, 2014. Grievant’s request for relief is virtually identical to the request set out in his suspension grievance. 

By Order dated February 27, 2015, the two grievances were consolidated to be heard together at level three.

A level three hearing was conducted in Beckley, West Virginia on May 6, 2015. Grievant appeared pro se and Respondent was represented by Melissa Starcher, Assistant Attorney General.  Because both parties waived submission of proposed findings of fact and conclusions of law, the matter became mature for decision at the close of the hearing on that day.
Synopsis

Grievant was suspended pending an investigation of an incident wherein he was involved in the restraint of a resident at the juvenile correctional facility. Two investigations of the incident were simultaneously conducted by Respondent and the Child Protective Services (“CPS”) section of the West Virginia Department of Health and Human Resources (“DHHR”).  Respondent’s investigator concluded that Grievant violated DJS Policy 138 section 2 (kk) “physical abuse of a resident,” and section 2 (zz) “Conduct unbecoming of a Division of Juvenile Services employee,” by striking a resident while the resident was in a “prone/fetal position” on the bed. The blow caused a contusion to the resident’s head above his right eye.  The DHHR-CPS investigator found that Grievant committed child abuse by causing physical harm to a juvenile in his custody.  Grievant was dismissed from employment as a result of these findings.

Grievant contends that he delivered a straight arm punch to the resident after the resident struck him, which he contends was consistent with defense protocols trained by the DJS. Respondent proved the allegations against Grievant by a preponderance of the evidence.  Further, Respondent dismissed Grievant because it could not continue to employ him as an officer in the juvenile facility after he was found to have committed child abuse of a resident.  Consequently, the grievance is DENIED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Luke Brammer, was employed by the Division of Juvenile Services as a Correctional Officer 2 (“CO”) at the Gene Spadaro Juvenile Center (“Center”) in Mount Hope, West Virginia. Grievant has been so employed since October 1, 2002.   The Gene Spadaro Juvenile Center is a detention facility for juvenile offenders.

2.
Sometime before his employment as with the Division of Juvenile Services, Grievant had also been employed by the Division of Corrections as a Correctional Officer at the Mount Olive Correctional Center which is a maximum security prison for adults.


3.
On October 5, 2014, two of the juvenile residents of the Center got into a physical altercation. Resident TH challenged resident JC
 to come to his room and fight and JC accepted the challenge.

4.
CO Carter and CO Adkins saw that the two residents were starting to fight. The Officers attempted to separate the residents and called for assistance.  All but one of the COs responded to the call.
 Grievant was in the central control room when the fight broke out. The nurse came to the central control room and relieved Grievant so that he could respond to the call for assistance.

5.
Officers Carter and Adkins separated JC from the fight and restrained him.  JC complied with the restrain and Office Adkins escorted him to the D-Unit.
  After placing JC in a room in D-Unit, Office Adkins returned to A-Unit to help with TH.  Grievant had restrained TH and he too was escorted to a room in D-Unit.

6.
JC was originally told that he would only be in D-Unit for 15 to 20 minutes to cool off, but was later informed that the Center Director had ordered that both residents remain in D-Unit for four hours. 


7. 
JC became upset about the change and began to act out.  First, he began tearing at the mattress and Officer Runyon, the shift commander, removed the bedding from the room.

8.
After the bedding was removed JC tied his socks together and tried to break the door mechanism with them.
  JC was asked by a CO to give up his socks and shoes and he complied.


9.
 JC then got up on the bed platform where the mattress had been, took off his sweatshirt, and was trying to snag the sprinkler head with it to set off the sprinklers. This is a regular threat and action made by JC.  He has a history of acting up on Sundays with this particular shift of workers. 


10.
The sprinkler head was several feet above the resident’s head and is recessed into the ceiling.  While JC has tried previously to snag the sprinkler head with his clothing on several occasions he has never succeeded, and the officers who were interviewed generally agreed that it would be very unlikely that he could succeed.
  By this time, Officers Runyon, Carter, Adkins, and Grievant Brammer were present in case assistance was needed with JC.


11. 
One of the officers told JC to give up his sweatshirt and JC complied.  JC had another shirt on which was not confiscated.  Officer Runyon noticed that JC had on a pair of khaki pants on over his sweatpants.
  The officers decided that they may as well take the khakis too because, from experience, they surmised that it would not be long until they had to respond again to D-Unit to stop JC from trying to snag the sprinkler with his extra pants.  When JC was told to relinquish his khakis he refused. 

12.
After JC refused a number of times to give up his pants, Officer Runyon decided they needed to take them by force. Pursuant to standard procedure, the officers video-taped the encounter. 

13.
Officer Runyon grabbed the cuffs of the khakis and tried to pull them off while JC was seated on the bed platform.  JC put his hands in his pockets and was attempting to hold the pants on by gripping the inside of the pockets.  Grievant was holding JC down and Office Carter was in the room for assistance if necessary.

14. 
As Officer Runyon pulled off the khakis, JC slid across the bed platform, into a corner with his back against the wall on two sides.   Grievant’s back was to the cell door with no one directly behind him and with Officers Runyon and Carter to each side.


15.
When Officer Runyon succeeded in removing the khakis, JC quickly stood up from the bed, squared up to Grievant, and hit Grievant in the shoulder. Grievant struck JC with what he described as a straight arm punch, which was aimed at JC’s chest, and intended to create space between the two of them.  Grievant states that JC fell after hitting Grievant, causing his straight arm punch to hit JC on the head, just above his eye. The video does not clearly indicate where the punch landed.

16.
JC fell back onto the bed platform and had his arms up in a defensive posture and his knees were up near his chest in a submissive position. Grievant stood over JC, drew his arm back, and hit JC again.
  At this point, Officer Runyon had moved away with the khaki’s and was no longer in the video.

17.
During the investigation interviews, Grievant was asked why he did not simply back away from JC to de-escalate the encounter. Grievant replied that he was concerned doing so would leave Officer Runyon vulnerable to attack. However, by that time Officer Runyon had secured the pants and was leaving the area. When Grievant was shown the video of him standing over JC and striking him, Grievant’s response was “I don’t remember that.”
 Grievant’s Exhibit 5, taped interviews with investigators.  


18.
After JC was struck while on the bed platform, Grievant and Officer Carter took JC to the floor and placed him in restraints.


19.
About an hour and a half after this incident, JC had stuffed pieces of a Styrofoam cup in his ears, and Grievant escorted JC to the nurse’s area to be examined.  Nurse DuFour, LPN, performed a post-incident examination of JC while he was in her area due to the ear problem.  She specifically noted that JC had a large contusion with “pinpoint hemorrhages” near his hairline above his eye.  When Nurse DuFour was asked by the investigator if the injury was likely caused by a single blow she indicated that if it was caused by one blow, it was a very forceful one.

20.
The next day, an investigation was initiated into whether excessive force was used by Grievant in the incidents with TH and JC.  It is not clear how the investigation was initiated, but Unit Manager John Ferda indicated that an anonymous call was made to the central office of the Division of Juvenile Services by one of the staff at the Center.  Grievant’s Exhibit 5.
  Separate investigations were conducted by the DJS and the DHHR CPS unit.  The DJS investigator was Kathleen Faber and the CPS investigator was Angelia Sheehan. Both are experienced investigators in the detention facility setting.
 Both investigations started on October 10, 2014.

21.
Grievant initially worked exclusively in the Center’s base control area while the investigations were being conducted.  On October 31, 2014, Grievant was suspended without pay for fifteen days, pending the conclusion of the investigation.
22.
CPS Investigator Sheehan submitted her final report on November 17, 2014.  Investigator Sheehan specifically found that:

[I]t is clear on the video that when Officer Brammer strikes [JC], he is in a very protective stance, curled up in a ball, with his arms over his face, in the corner of his bed. An abused child means a child whose health and welfare is harmed or threatened by a parent, guardian, or custodian who knowingly or intentionally inflicts, attempts to inflict or knowingly allows another person to inflict, physical or mental or emotional injury, upon the child.
Investigator Sheehan found that child abuse had occurred.  The DHHR officially recommended that “Mr. Brammer not have direct contact with residents or work in a child care setting.” Respondent’s Exhibit 2.  

23.
Grievant received a written notice from the DHHR it had been found that he committed child abuse by a custodian against JC in the incident that occurred on October 5, 2014.  The written notice set out the steps Grievant would have to follow to appeal the finding of child abuse with DHHR. Grievant did not appeal the finding of child abuse with the DHHR.  The DHHR is not Grievant’s employer.


24.
DJS Investigator Faber submitted her Official Investigation Report on November 20, 2014. Investigator Farber made the following findings related to Grievant’s actions on October 5, 2014:

I find misconduct with Correctional Officer II Luke Brammer and resident JC to be substantiated. The video clearly shows Officer Brammer striking JC while the resident was in a prone/fetal position in the bed. Officer Brammer has taken PPCT training with the DOC academy and has acknowledged reading all of the DJS/procedures during his orientation.

DJS Investigator Faber concluded that Grievant’s actions involving resident JC violated DJS Policy 138, section2 subsection (kk), related to physical abuse of a resident, and subsection (zz) related to conduct unbecoming of a DJS employee. Grievant’s Exhibit 7.


25. 
Grievant received a certified letter dated November 21, 2014, stating that his employment with the DJS was terminated effective December 8, 2014. Grievant’s dismissal was based upon the findings set out in Investigator Farber’s report and that charges against Grievant of child abuse had been substantiated by the DHHR. 
Discussion

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va.500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
 W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


Grievant, as a permanent state employee in the classified service, could only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965). See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam). “Oakes v. W.Va. Dept. of Finance and Administration, supra, requires that a violation sufficient to support a dismissal be of a substantial nature and that if it involves a violation of a statute or official duty, it must be done with wrongful intent.” Serreno v. West Va. Civil Serv. Comm’n, 169 W. Va. 111, 115, 285 S.E.2d 899, 902 (1982)(per curiam). “‘Good cause’ for dismissal will be found when an employee’s conduct shows a gross disregard for professional responsibilities or the public safety.” Drown v. West Va. Civil Serv. Comm’n, 180 W. Va. 143, 145, 375 S.E.2d 775, 777 (1988).


Grievant is employed as a correctional officer at a facility where juvenile offenders are detained. The facility is operated by the Division of Juvenile Services which is Grievant’s employer.  The Department of Health and Human Resources has jurisdiction to investigate allegations of child abuse. Since the residents of the Gene Spadaro Center are juveniles, the DHHR has the responsibility of investigating any allegations of abuse of those residents by their custodians, the correctional officers and other employees of the Center.

Respondent terminated Grievant’s employment for violation of DJS policy which prohibits physical abuse of a resident, and because DHHR made the determination that the child abuse accusation against Grievant was substantiated. As a result of this determination DHHR recommended that Grievant “not have direct contact with residents or work in a child care setting.” Respondent’s Exhibit 2.  


Grievant does not deny that he struck JC in the head with his fist, causing a large contusion with “pinpoint hemorrhages” on JC’s four head above his eye.  However, Grievant argues that the blow was a result of an aggressive attack by JC which required Grievant to deliver a straight arm punch to create distance between Grievant and JC.  A straight arm punch is an acceptable defensive technique for correctional officers at juvenile facilities if an officer is faced with an aggressive attack by a resident and has no other means to escape. Grievant argues that he was justified in delivering a straight arm punch to JC when the resident jumped up from the bed and struck Grievant without warning. Grievant claims to have been attempting to strike JC in the chest with the punch consistent with his training. Grievant asserts that the only reason that JC was struck in the head was because he fell, causing Grievant to miss the chest area.  Grievant denies that he struck JC again after JC had fallen to the bed platform and was in what has been appropriately described as a prone/fetal position.

It is difficult to determine from the video whether the punch administered by Grievant to JC, after JC hit him, was a proper straight arm punch.  Events that occurred moments thereafter render that determination unnecessary.  The video demonstrates that once JC was on the bed platform in a defenseless position, Grievant struck him very hard with his fist.  Grievant is several inches taller and at least 50 or 60 pounds heavier than the resident.  There was no one behind Grievant when he delivered this blow, and he could have easily backed up toward the door to allow the situation to de-escalate.  Grievant offered no explanation for this blow beyond saying he did not remember it happening.  Thereafter, he simply argued that it did not happen.  However, the video evidence and the statements of his fellow officers prove that it did occur.  

The Grievance Board has applied the following factors to assess a witness’s testimony: (1) demeanor; (2) opportunity or capacity to perceive and communicate; (3) reputation for honesty; (4) attitude toward the action; and (5) admission of untruthfulness. Additionally, the administrative law judge should consider (1) the presence or absence of bias, interest or motive; (2) the consistency of prior statements; (3) the existence or nonexistence of any fact testified to by the witness; and (4) the plausibility of the witness’ information. See Gramlich v. Div. of Motor Vehicles, Docket No. 2010‑0929‑DOT (June 14, 2010); Shores v. W. Va. Parkways Econ. Dev. & Tourism Auth., Docket No. 2009‑1583‑DOT (Dec. 1, 2009); Elliott v. Div. of Juvenile Serv., Docket No. 2008‑1510‑MAPS (Aug. 28, 2009); Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99‑BOD‑216 (Dec. 28, 1999). In this instance, Grievant’s insistence that no second blow was delivered is simply not plausible. It is apparent in the video recording that Grievant did hit JC a second time.  Additionally, it is more likely than not that the second blow was what caused the contusion, since it was obviously delivered with more force which is consistent with the nurse’s testimony regarding the injury. 

Grievant did not dispute that it is a violation of DJS policy for correctional officer to physically abuse a resident.
 Additionally, W. Va. Code § 49-5-16a states:

A juvenile in custody or detention has, at a minimum, the following rights, and the policies prescribed shall ensure that:

(1) A juvenile may not be punished by physical force . . .

Id. Neither Grievant, nor any other staff member, was in imperiled by JC when Grievant delivered the second blow.  The only plausible reason for the blow was retaliation or punishment for JC striking an officer, which is in direct violation of this statutory right. 
Finally, the DHHR made an independent determination that the allegation of child abuse against Grievant was substantiated. Grievant did not appeal that finding with the DHHR pursuant to the procedure available to him. That process was set out in the DHHR letter sent to Grievant giving him notice of their findings. The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow public employees and their employers to reach solutions to problems which arise within the scope of their respective employment relationships.  W. Va. Code § 6C-2-1(a); See Fraley v. Morgan County Bd. of Educ., Docket No. 01-32-615D (April 30, 2002). "An administrative agency is but a creature of statute, and has no greater authority than conferred under the governing statutes."  Monongahela Power Co. v. Chief, Office of Water Res., Div. of Envtl. Prot., 211 W.Va. 619, 567 S.E.2d 629, 637 (2002), (citing State ex rel. Hoover v. Berger, 199 W.Va. 12, 16, 483 S.E.2d 12, 16 (1996)).   Since Grievant is not employed by the DHHR, the West Virginia Public Employees Grievance Board has no jurisdiction to reverse or modify the DHHR’s findings and recommendations in this matter. See generally, Clutter v. W. Va. Dep’t of Agriculture, Docket No. 2009-1372-AGR  (May 28, 2009).

As a result of the finding of child abuse, the DHHR recommended that Grievant not have direct contact with residents or work in a child care setting. Obviously, the Gene Spadaro Center is a child care setting. DJS Policy Number regarding “Facility Child Abuse and Neglect” requires in part that:

The Facility Superintendent/Director or his or her Designee, upon becoming aware of any suspected incident of institutional abuse or neglect, shall immediately initiate whatever measures are determined appropriate to ensure the affected resident’s safety and security.

DJS Policy 335.  The DHHR found the appropriate measure to ensure the safety of residents is to exclude Grievant from contact with residents at the Center which is an essential duty of a juvenile officer. The DJS is bound by its policy to implement that recommendation. “Fitness” for a classified position is defined as “suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.” Division of Personnel Rule 143 C.S.R. 3.39.  Since Grievant is no longer eligible to perform the essential duties of his position, Respondent has proven by a preponderance of the evidence that Grievant’s employment was terminated for good cause. Jett v. Div. of Juvenile Ser., Docket No. 2009-0845-MAPS (May 27, 2009); Elder v. Div. of Juvenile Ser., Docket No. 2010-0111-MAPS (Apr 12, 2010). Accordingly, the grievance is DENIED.
Conclusions of Law

1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 

2.
Grievant, as a permanent state employee in the classified service, could only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
W. Va. Code § 49-5-16a states:

A juvenile in custody or detention has, at a minimum, the following rights, and the policies prescribed shall ensure that:

(1) A juvenile may not be punished by physical force, 
Id. Grievant violated JC’s statutory right as set out in this Code section.


4.
Since Grievant is not employed by the DHHR, the West Virginia Public Employees Grievance Board has no jurisdiction to reverse or modify the DHHR’s findings and recommendations in this matter. See generally, Clutter v. W. Va. Dep’t of Agriculture, Docket No. 2009-1372-AGR (May 28, 2009).

5.
 “Fitness” for a classified position is defined as “suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.” Division of Personnel Rule 143 C.S.R. 3.39.

6.
As a result of the DHHR findings and recommendations, Grievant is no longer eligible to perform the essential duties of his position, and Respondent has proven by a preponderance of the evidence that Grievant’s employment was terminated for good cause. Jett v. Div. of Juvenile Ser., Docket No. 2009-0845-MAPS (May 27, 2009); Elder v. Div. of Juvenile Ser., Docket No. 2010-0111-MAPS (Apr 12, 2010). 
Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JUNE 15, 2015.



_______________________________







WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Between his two correctional officer jobs, Grievant was employed as a coal miner.


� The initials of the residents are used herein instead of their names to protect their privacy interests.


� The CO who did not respond to the call for assistance made sure that the other residents went to their rooms and stayed there until the incident was brought under control.


� From the testimony, it can be inferred that the D-Unit is a segregation unit of the facility where residents are detained away for the rest of the population. It appears that both TH and JC were placed in separate rooms in D-Unit so they could calm down.


� No one explained what damage the resident might do to the door with a pair of socks.


� However, if the sprinklers were activated it would require evacuation of the residents and potential water damage throughout the facility.


� Apparently it is not unusual for resident to put on several layers of clothes. This practice is commonly referred to as “layering up” and is prohibited, but no one explained the reason residents do it or why there is a rule against it.


� Grievant denies punching JC more than once, but the video clearly indicates that he struck JC at least twice. Additionally, CO Carter stated that he saw Grievant strike JC twice. Grievant’s Exhibit 5, statement of CO Carter. JC, on the other hand, would not say how his head was injured.


� After being confronted with the video showing that JC was in a submissive position when Grievant hit him, Grievant continued to contend that he was justified in striking JC. 


� Additionally Case Manager Foley stated in her interview that she was approached by CO George Fayiah on the day after the incident who expressed concern that the takedown of TH was excessive. Grievant’s Exhibit 5. That takedown was investigated and no problems were found.  Grievant’s Exhibit 7, Official Investigation Report by Kathleen Faber, DJS investigator.


� The investigators for the two agencies conducted joint interviews of the staff and residents.  Those interviews were recorded on two compact discs and submitted as evidence as Grievant’s Exhibits 5a and 5b.


� Investigator Faber found that allegations of staff misconduct by Grievant in the restraint of resident TH were unsubstantiated. Grievant’s Exhibit 7.


� Investigator Faber made several findings related to other members of the staff involved in the October 5, 2014 incident as well, most of which led to some form of disciplinary measure.


� This is significant since Respondent did not offer the policy as evidence.  The only evidence regarding the policy’s existence was from the testimony and investigative report of Ms. Farber.
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