THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
SAMANTHA ADAMS,



Grievant,

v.







Docket No. 2015-0968-KanED
KANAWHA COUNTY BOARD OF EDUCATION,


Respondent.

DECISION

Grievant, Samantha Adams, filed this expedited level three grievance against her employer, Kanawha County Board of Education, dated March 10, 2015, stating as follows: “Grievant, a former regularly employed cook, has been dismissed from employment for alleged theft of food.  Grievant denies stealing any food and alleges a violation of West Virginia Code 18A-2-8 and 18A-2-6.  Grievant also asserts that mitigation of the penalty should have been considered.”  As relief sought, “Grievant requests reinstatement to employment, wages, benefits, and regular employment seniority retroactive to the date that Grievant was placed on unpaid suspension.  Grievant also requests the removal of any reference to this suspension and dismissal from any personnel records maintained by the Respondent or its agents.”
 SEQ CHAPTER \h \r 1The level three grievance hearing was held on May 28, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association.  Respondent, Kanawha County Board of Education, appeared by counsel, James W. Withrow, Esquire.  This matter became mature for consideration on June 30, 2015.  

Synopsis

Grievant was employed by Respondent as a Cook II.  On December 8, 2014, the cafeteria manager informed the school principal that there were several pounds of pepperoni in a plastic bag sitting in Grievant’s tote bag in the restroom.  The principal did not independently verify this allegation.  At the end of the day, the principal watched Grievant leave with her tote bag and other personal belongings.  The principal did not stop Grievant and ask to look in her bag.  Grievant simply left work at the end of the day without incident.  The principal never saw any pepperoni in Grievant’s possession, and never spoke to Grievant about the allegations made against her that day.  In fact, no one spoke to Grievant about the pepperoni that day.  The next morning, the principal called Grievant to his office and questioned her about taking the pepperoni off school premises.  Grievant denied taking any pepperoni off school premises, but admitted to eating some pepperoni slices while at work the day before, which is permitted.  The principal suspended Grievant without pay for taking the pepperoni off school premises in violation of policy.  Thereafter, Respondent charged Grievant with immorality and willful neglect of duty, approved the suspension, and terminated Grievant’s employment for said misconduct.  Grievant denied all of Respondent’s claims, and asserts that she did not take any pepperoni off school premises.  Respondent failed to prove its claims by a preponderance of the evidence.  Accordingly, the grievance is GRANTED.
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact 


1.
Grievant was employed by Respondent as a Cook II at Dunbar Middle School.  Grievant had been employed at Dunbar Middle School for approximately five years.   Before becoming a regular, full-time employee, Grievant served as a substitute for approximately six and one-half years.  


2.
Cathie Holstine is employed by Respondent as the head cook at Dunbar Middle School.

3.
Sherry Herbert is employed by Respondent as the cafeteria manager at Dunbar Middle School.  While Ms. Herbert did not perform Grievant’s evaluation, she served as Grievant’s immediate supervisor and directed her work.  

4.
Amon Gilliam is the Principal of Dunbar Middle School.  


5.
There are six cooks employed at Dunbar Middle School, including Grievant, Ms. Herbert, and Ms. Holstine.  No evidence concerning the other three cooks was introduced at the level three hearing.  


6.
Dunbar Middle School has three lunch periods each school day.  They are at 11:00 a.m., 11:40 a.m., and 12:30 p.m.  


7.
Grievant, Ms. Holstine, and Ms. Herbert take their lunches at around 10:30 a.m.  They are also granted two short breaks each day, one at or around 7:30 a.m. and one at around 1:30 p.m.  However, it is not always possible for them to take their breaks at these exact times because their duties take priority.  Any breaks must be taken around the three lunch periods.  

8.
Due to a medical condition, Grievant must sometimes eat between her breaks.  

9.
The cooks at Dunbar Middle School are permitted to eat food that is being served to the students.  However, they are not allowed to prepare something different for themselves, and they are not permitted to take any food off the premises.


10.
On December 8, 2014, Grievant, Ms. Herbert, and Ms. Holstine were all working in the kitchen at Dunbar Middle School.  Ms. Holstine performed her usual task of setting up the salad bar.  Ms. Holstine stocked the salad bar with sliced pepperoni which had been left over from making pepperoni rolls a few days prior.  This was not an unusual occurrence.  While it is unclear exactly how much pepperoni Ms. Holstine started with that day, the evidence suggests that she began with at least one partial bag, and did not anticipate having any remaining at the end of the day.
  After she filled the salad bar, she placed the remaining pepperoni in the walk-in cooler on the cart to be used on the salad bar later that day.  Ms. Holstine could not recall how much pepperoni she had left over after she filled the salad bar.  When Ms. Holstine went to restock the salad bar pepperoni later on, the pepperoni was no longer in the walk-in cooler on the cart.  

11.
On the morning of December 8, 2014, Grievant took some pepperoni from the salad bar to eat between her breaks because her medical condition required her to eat something.  She placed approximately thirty pieces of pepperoni in a two-quart size plastic baggie, and later ate most of it while working in the kitchen at the sink between the second and third lunches.  She threw the remaining pepperoni and the baggie in the trash can under the sink.

12.
On December 8, 2014, sometime around noon, Ms. Holstine reported to Ms. Herbert that she saw a plastic bag containing pepperoni sitting in the top of Grievant’s tote bag located in the restroom.  Ms. Holstine does not claim to have taken the plastic bag out of the tote bag, or otherwise inspected it.  Ms. Holstine only claims to have seen the top of the bag of pepperoni in the tote bag, and could not determine how much pepperoni was in the bag.  Further, Ms. Holstine never returned to the bathroom that day.


13.
Upon receiving the report of Ms. Holstine, Ms. Herbert went to the restroom to confirm the report.  Ms. Herbert claims to have seen several pounds of pepperoni in a plastic bag sitting in the top of Grievant’s tote bag “in plain view.”
  Ms. Herbert does not claim to have taken the plastic bag out of the tote, or otherwise inspected the same.  She deduced the amount of pepperoni in the bag by glancing at it.  

14.
After leaving the restroom, Ms. Herbert went to Principal Gilliam’s office and reported to him that several pounds of pepperoni were in Grievant’s tote bag located in the bathroom.  It is noted that Principal Gilliam had spoken to Ms. Herbert and/or the kitchen staff earlier that year about the importance of following all of the rules in the kitchen after there had been news coverage of thefts at another county school.  Principal Gilliam did not go into the restroom and confirm the report.  Instead, he instructed Ms. Herbert to keep an eye on things while he made some telephone calls [about how to handle the situation].  Mr. Gilliam spoke to Ms. Herbert during the last couple hours of school to see if the pepperoni had resurfaced in the kitchen or anywhere else, and was told that it had not.  Mr. Gilliam also visited the kitchen during the day.  However, at no time did Mr. Gilliam, Ms. Herbert, or Ms. Holstine speak to Grievant about the pepperoni.

15.
At the end of her shift, Grievant left school premises as usual, with her personal belongings without incident.  No one stopped Grievant, or asked to look in her handbag or tote bag.  However, Mr. Gilliam watched Grievant leave that day.  

16.
Mr. Gilliam never saw any pepperoni in Grievant’s tote bag.  No photographs were taken of the tote bag alleged to have been in the bathroom that day.  There is no video camera footage covering the kitchen or the bathroom entrance areas.  Instead, Mr. Gilliam accepted Ms. Herbert’s report as true, and made no attempt to independently verify the same. 

17.
After the cooks left the premises, Mr. Gilliam looked for the pepperoni in the kitchen, the trash cans in the kitchen, and the bathroom, but did not find it.  However, by that time, the trash from the day had been removed from the kitchen.  


18.
Based upon Ms. Herbert’s report, Grievant’s leaving with her tote bag, and his finding no pepperoni in the kitchen, the bathroom, or the trash cans in the kitchen, Mr. Gilliam concluded that Grievant took several pounds of pepperoni home with her in violation of the rules.


19.
The next morning, December 9, 2014, Mr. Gilliam called Grievant into his office and questioned her about taking the pepperoni.  Grievant denied ever having pepperoni in her tote bag, and denied taking the pepperoni home with her.  However, Grievant told Mr. Gilliam that she had eaten some pepperoni the day before while at work.  Mr. Gilliam then suspended Grievant without pay for taking the pepperoni from school premises.

20.
Following a January 27, 2015, disciplinary hearing, the designated hearing examiner issued a Recommended Decision on February 19, 2015, wherein she found Grievant guilty of immorality and willful neglect of duty for taking pepperoni from school premises, and recommended that Grievant be terminated from her employment.  Superintendent Ronald E. Duerring, Ed. D. adopted the hearing examiner’s decision and recommendations.
  On March 2, 2015, Dr. Duerring recommended Grievant’s termination to the Board.  At that meeting, the Board approved Grievant’s suspension without pay, and approved Dr. Duerring’s recommendation to terminate Grievant’s employment, effective immediately.
  Grievant was informed of the Board’s decision and her termination by letter dated March 3, 2015.  

21.
Prior to the events of December 8, 2014, and December 9, 2014, Ms. Herbert had reported problems with Grievant’s work performance to Mr. Gilliam.  Further, the evidence suggests that Ms. Holstine and Ms. Herbert did not always get along well, personally, with Grievant.  
22.
Before her suspension and termination, Grievant had received one prior disciplinary action.  Grievant was issued a reprimand by Mr. Gilliam in a previous year for a performance issue, and was placed on a school level focus and support plan.  However, no corrective action was taken because Grievant made significant improvements toward her goals.
  

Discussion

 SEQ CHAPTER \h \r 1As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).   "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Respondent asserts that Grievant wrongfully took several pounds of pepperoni from the school cafeteria on December 8, 2014, and that such constitutes immorality and willful neglect of duty.  Grievant denies all of Respondent’s allegations, and argues she took no pepperoni whatsoever from the school.  Grievant admits to eating some sliced pepperoni from the salad bar while at work that day, which is permitted by the rules, but denies taking any home with her.  
 SEQ CHAPTER \h \r 1West Virginia Code § 18A-2-7 provides that “[t]he superintendent, subject only to approval of the board, shall have the authority to assign, transfer, promote, demote, or suspend school personnel and to recommend their dismissal pursuant to provisions of this chapter.”  W. Va. Code § 18A-2-7.  Further, West Virginia Code §18A-2-8 states, in part that, 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. . . . 

W. Va. Code § 18A-2-8(a).  Dismissal of an employee under West Virginia Code          § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.” Syl. Pt. 3, in part, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975). Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002); Syl. Pt. 7, in part, Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 675 S.E.2d 907 (2009).  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See, Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989). 


 SEQ CHAPTER \h \r 1“Immorality is an imprecise word which means different things to different people, but in essence it also connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.' [Citation omitted.]” Kennard v. Tucker County Bd. of Educ., Docket No. 01-47-591/628 (Mar. 12, 2002); Golden v. Board of Education of County of Harrison, 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981); Snodgrass v. Wetzel County Bd. of Educ., Docket No. 97-52-384 (Dec. 15, 1997); Harry v. Marion County Bd. of Educ., 203 W. Va. 64, 506 S.E.2d 319 (1998). “‘Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.’  See Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995), citing Youngman v. Doerhoff, 890 S.W.2d 330 (Mo. 1994).” Kennard, supra; Wahl v. Mineral County Bd. of Educ., Docket No. 98-28-175 (Sep. 14, 1998). 
 SEQ CHAPTER \h \r 1
“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only provide that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No.  95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence.  Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ., Docket No. 2008-1395-MarED (Oct. 30, 2008).  
However, “[i]t is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board’s evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).

The parties dispute whether Grievant took pepperoni from the school on December 8, 2014.  Respondent asserts that Grievant took multiple pounds of pepperoni from the kitchen, and removed it from the school premises in her tote bag in violation of policy.  Respondent bases its allegations not upon any physical evidence, but upon the word of two of its other employees.  Grievant denies taking the pepperoni from the school.  Grievant argues that it simply did not happen.  Grievant asserts that there was never any pepperoni in her tote bag, and even disputes carrying the tote bag Ms. Herbert and Ms. Holstine have described.  As such, whether the conduct for which Grievant was suspended, and ultimately terminated, actually occurred is disputed.  
Numerous facts are disputed in this matter.   SEQ CHAPTER \h \r 1In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).  

The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984). Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  Id. See Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Grievant testified at the disciplinary hearing and the level three hearing.  At the level three hearing, her demeanor was appropriate, and she answered the questions asked of her.  She was not evasive.  Grievant’s testimony at level three was consistent with her testimony at the disciplinary hearing, and the statements she made to Mr. Gilliam on December 9, 2014.  Grievant has consistently admitted to eating some sliced pepperoni while at work on December 8, 2014, but has denied taking any pepperoni off school premises.  She has also consistently denied putting pepperoni in her tote bag.  While Grievant has an interest in getting her job back, her account of the events of December 8, 2014, is entirely plausible, and has not changed.  
Ms. Holstine testified at the level three hearing.  She did not testify at the disciplinary hearing.  Ms. Holstine’s demeanor was appropriate.  She did not appear evasive, and she answered the questions asked of her.  Ms. Holstine was the first person to report seeing the pepperoni in Grievant’s tote bag.  Ms. Holstine testified that she saw a plastic bag containing pepperoni sitting in the top of Grievant’s tote bag located in the bathroom.  She testified that she could only see a portion of the plastic bag sticking out of the top of the tote bag.  When asked how much pepperoni was in the bag, Ms. Holstine testified that she could not tell how much was there because she could only see the top portion of the plastic bag.  However, she testified that there was probably more than thirty pieces in the plastic bag from what she could see.  There was no evidence presented to suggest that Ms. Holstine had given any prior statements or testimony about the events of December 8, 2014.  This portion of Ms. Holstine’s testimony was plausible.  
Ms. Holstine denied having any problems with Grievant.  However, Grievant has asserted that Ms. Holstine and Ms. Herbert were not always friendly to her, and that she had trouble getting along with them.  Grievant also alleged that Ms. Holstine told her on more than one occasion that they did not like her, and that she needed to find another job.  These claims, however, were not corroborated by any other evidence.  It was also suggested that Ms. Holstine and Ms. Herbert were friends, and that Ms. Herbert was also Ms. Holstine’s immediate supervisor.  If Grievant’s allegations were true, such could be viewed as motive, and could place Ms. Holstine’s credibility in question.  
Ms. Herbert testified at both the disciplinary hearing and the level three hearing.  Ms. Herbert was the person who first made the allegations against Grievant to Mr. Gilliam.  At the level three hearing, Ms. Herbert’s demeanor was appropriate.  She did not appear evasive.  However, it was noted that her testimony regarding the amount of pepperoni she claims to have seen in the tote bag varied significantly between the disciplinary hearing and the level three hearing.  At the disciplinary hearing, she testified that she saw 2-3 pounds of pepperoni in Grievant’s tote bag, but at the level three hearing, the amount increased to 3-5 pounds.  That is a significant difference.  Further, Ms. Herbert has not asserted that she took the plastic bag of pepperoni out of Grievant’s tote bag to inspect it.  She testified that she deduced there was 3-5 pounds of pepperoni in the bag by simply glancing at it.
  Such would seem to contradict the testimony offered by Ms. Holstine, who stated that the plastic bag of pepperoni was in Grievant’s tote bag, and she could only see a portion of it sticking out at the top of the tote.  Ms. Holstine testified that for this reason, she could not tell how much pepperoni was in the plastic bag.  These discrepancies place Ms. Herbert’s credibility in question.  Further, Ms. Herbert has denied having any problems with Grievant, or any animosity toward her.  This is yet another factual dispute.  However, if Grievant’s allegations were true, such could certainly be considered motive. 
The undersigned noted what appears to be another contradiction between the testimonies of Ms. Herbert and Ms. Holstine.  Regarding the amount of left over pepperoni she started with on the morning of December 8, 2014, Ms. Holstine testified that she did not expect to have any left over at the end of the day.  Ms. Herbert, on the other hand, testified that given the amount they started with on December 8, 2014, she expected to have pepperoni left over at the end of the day.  As such, it appears that there is some dispute as to how much pepperoni Ms. Holstine started with that morning.  
Lastly, the witnesses presented at the level three hearing also differ on the description of the tote bag allegedly used to remove the pepperoni from school property.  Grievant testified that she was using a purple nylon tote bag, with no zipper or closure, at the time in question; however, Ms. Herbert indicated the tote bag she observed was pink with a zipper.
  Mr. Gilliam testified that he did not recall what the tote bag looked like or its color.  
The evidence presented establishes that no one saw Grievant take pepperoni off school premises on December 8, 2014.  People only saw Grievant carry her tote bag as she left for the day.  Mr. Gilliam did not go into the bathroom upon receiving Ms. Herbert’s report, so he never saw the tote bag in there or any pepperoni in it.  Mr. Gilliam made no effort to independently verify Ms. Herbert’s claims against Grievant.  He simply accepted her word as true.  No one asked Grievant about the pepperoni that day, or asked to look into her tote bag.  No one witnessed Grievant take the pepperoni into the bathroom, either.  No one took photos of the tote bag alleged to have been in the bathroom.  Also, there is no video footage covering the kitchen or restroom entrance areas.  All that exists in this case is the word of two employees against a third, and the relationship among the three is questionable.  Respondent has failed to meet its burden of proving by a preponderance of the evidence that Grievant actually engaged in the conduct they have labeled immorality and willful neglect of duty.  Therefore, this grievance is granted.     

The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
 As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).
2.
“Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. . . .”  W. Va. Code § 18A-2-8(a).  

3.
Dismissal of an employee under West Virginia Code § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.” Syl. Pt. 3, in part, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975). Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002); Syl. Pt. 7, in part, Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 675 S.E.2d 907 (2009).  

4.
“It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board’s evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).

5.
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).  

6.
The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984). Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  Id. See Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997). 

7.
Respondent failed to meet its burden of proving by a preponderance of the evidence that Grievant took pepperoni off school premises in violation of policy on December 8, 2014. 

Accordingly, the grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to her position as a Cook II, and to pay her back pay from the date of her suspension to the date she is reinstated, plus statutory interest, less any appropriate off-set, and to restore all benefits, including seniority.  Further, Respondent is ORDERED to remove all references to this suspension and dismissal from Grievant’s any and all personnel records maintained by Respondent, or its agents. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 6, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� No policies regarding the removal of food from school premises were introduced by either party.  Further, no policies governing the cooks’ consumption of food while on duty were introduced into evidence.  This finding of fact is derived from the testimony of Grievant, Ms. Herbert, and Ms. Holstine. 


� See, testimony of Cathie Holstine.


� See, testimony of Sherry Herbert.  See also, testimony of Sherry Herbert from disciplinary hearing.  It is noted that Ms. Herbert testified at the lower level that there was 2-3 pounds of pepperoni in the bag, but at the level three hearing, she testified that it was 3-5 pounds.  


� See, Joint Exhibit 1, letter dated February 25, 2015, from Dr. Duerring to Grievant.


� See, Joint Exhibit 2, letter dated March 3, 2015, from Dr. Duerring to Grievant.


� See, testimony of Amon Gilliam.


� See, level three testimony of Sherry Herbert.


� See, testimony of Grievant at level three; testimony of Sherry Herbert at disciplinary hearing.
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