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PUBLIC EMPLOYEES GRIEVANCE BOARD

ROBERT WAYNE LILLY,


Grievant,
v. 






            DOCKET NO. 2015-0127-PSC
PUBLIC SERVICE COMMISSION and
DIVISION OF PERSONNEL,


Respondents. 
DECISION

Robert Wayne Lilly (“Grievant”) filed this grievance against his employer, the Public Service Commission (“PSC” or “Respondent”) on July 25, 2014 stating his complaint as follows:

I am misclassified and as a result of my misclassification, I make 22% less than another supervisor that performs the same job duties as I do.  The other supervisor, Keith Jeffrey, makes 22% more than me and he is in Pay Grade 13 while I am in Pay Grade 14.  

For his relief sought, Grievant stated:

I want to be treated fairly.  I want to be classified correctly.  I want the PSC and/or the DOP to follow their own policies and procedures.  I want to be paid in accordance with my correct job title and description.  I want to be awarded pay raises with my contemporaries.  I do not want to be discriminated (sic.), treated unfairly, or lose benefits based on my classification.  

On August 15, 2014, the Division of Personnel (“DOP”) was joined as an indispensable party.  Thereafter, on September 4, 2014, a Level One hearing was conducted by Mike Albert, Chairman of the PSC.  On September 25, 2014, Chairman Albert issued a decision denying the grievance.  Grievant appealed to Level Two of the grievance procedure on October 9, 2014.  After mediation was completed at Level Two on December 2, 2014, Grievant appealed to Level Three on December 16, 2014.  A Level Three hearing set for March 10, 2015, had to be continued when it was discovered that the Administrative Law Judge assigned to hear the matter had previously mediated a closely-related grievance.  Accordingly, this matter was reassigned, and a Level Three hearing was conducted before the undersigned Administrative Law Judge on July 2, 2015, in Charleston, West Virginia.  Grievant was represented by Hiram C. Lewis, IV, Esquire.  PSC was represented by its Counsel for Human Resources, Belinda Jackson, while DOP was represented by Assistant Attorney General Karen O’Sullivan Thornton.  This matter became mature for decision on August 17, 2015, upon receipt of the last of the parties’ post-hearing arguments.

Synopsis

Grievant is currently employed by Respondent PSC as a Utilities Inspector Supervisor in pay grade 14.  Keith Jeffrey is currently employed by PSC as a Transportation Services Supervisor in pay grade 13.  As of December 11, 2011, Mr. Jeffrey’s annual salary was $49,188, while Grievant’s annual salary on that same date was $40,224.  Thus, Mr. Jeffrey was receiving approximately 22% more compensation than Grievant, although their assigned duties are substantially alike.  This disparity is attributable to a substantial degree to a ten per cent pay equity raise which Mr. Jeffrey and thirty-nine other former DOH weight enforcement employees received in 2011.  Grievant was aware of this discrepancy shortly after it was implemented but did not file this grievance until July 2014, after learning of a grievance filed by other PSC employees.  PSC established by a preponderance of the evidence that this grievance was not filed within fifteen days of the event giving rise to this grievance, and Grievant failed to establish any valid basis to excuse his failure to timely file.


Although Grievant’s claim that he was improperly excluded from the ten per cent pay equity raise in 2011 is untimely, Grievant’s claim that he is misclassified as a Utilities Inspector Supervisor involves a continuing violation which may be challenged at any time.  In regard to Grievant’s claim that he is misclassified, Grievant failed to establish by a preponderance of the evidence that any classification other than his current classification as Utilities Inspector Supervisor is a better fit for his duties, or that his classification as a Utilities Inspector Supervisor by the Division of Personnel involves an arbitrary and capricious exercise of the authority to assign classified employees to an established classification.  Further, Grievant did not establish that his assigned classification is sufficiently deficient to warrant creation of another classification specification not presently in existence.  Accordingly, this grievance must be denied.          
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed through the hearings at Level One and Level Three:
Findings of Fact

1.
Grievant has been employed by Respondent Public Service Commission (“PSC”) since September 1992.


2.
Grievant was initially employed by PSC as a Utility Inspector I.  Grievant was subsequently promoted to Utility Inspector II and Utility Inspector III, ultimately reaching the position of Utility Inspector Supervisor (“UIS”) in April 2001.  Grievant is assigned to PSC’s Motor Carrier Enforcement Section, which is currently part of its Transportation Enforcement Division.   

3.
Grievant’s UIS position is in pay grade 14.  As of December 1, 2011, Grievant’s salary was $40,224.00.  See G Ex 1.  


4.
In compliance with legislation enacted by the West Virginia Legislature in 2003, several employees from the Division of Highways (“DOH”), who had been employed by DOH as Weight Enforcement Officers or Weight Enforcement Supervisors, were transferred to the PSC.  Initially, these former DOH employees continued performing the same weight enforcement duties they had performed for DOH before being transferred to the PSC, while Grievant and his subordinates continued performing the same motor carrier safety inspection duties they had been performing for many years.  As a result of another legislative change in 2004, the two categories of employees were absorbed into the PSC so that, in addition to the weight enforcement duties they previously performed, the former DOH employees began performing the same motor carrier safety inspection duties which employees in PSC’s Motor Carrier Section classified as Utility Inspectors or Utility Inspector Supervisors were performing.  At the same time, Grievant and the PSC’s Utility Inspectors were cross-trained to perform the same weight enforcement duties previously performed exclusively by the former DOH employees now working for PSC, while continuing to perform their long-standing motor carrier safety inspection work.

5.
Grievant was previously employed by DOH as a Weight Enforcement Inspector in 1991 before being selected to fill a position for a Utility Inspector with the PSC in 1992. 


6.
Despite the additional weight enforcement duties assigned to Grievant and other employees in the Utility Inspector series of classifications, and the additional truck safety inspection duties assigned to the former DOH employees in the Weight Enforcement series of classifications, there was no immediate change in the classification or pay grade assigned to any of these employees.


7.
In 2009, several former DOH employees who had been transferred into PSC in the Weight Enforcement series of classifications filed a grievance.  A decision was issued in this matter styled Wood, et al. v. Public Service Commission, Docket No. 2009-1276-CONS, on May 24, 2010.  Neither Grievant nor any of the PSC employees classified as a UIS was a party to the Wood grievance.


8.
In 2011, Respondent PSC submitted discretionary pay increase requests under the Division of Personnel’s Pay Plan Implementation Policy in effect at the time, to compensate the former DOH employees in the Weight Enforcement classification series for the additional duties which they were now performing in relation to motor carrier safety inspections.   See G Exs 6, 7 & 8.


9.
The Division of Personnel and the Governor’s Office approved the PSC’s request for discretionary pay increases.  Consequently, PSC employees in the Weight Enforcement series of classifications began receiving an additional ten per cent pay increase on December 1, 2011.   

10.
The motor carrier safety inspections duties which the former DOH employees in the Weight Inspection series of classifications were required to assume were more significant and complex than the weight inspection duties which Grievant and other employees in the Utility Inspector series of classifications were required to absorb.  For example, three to four weeks of classroom training and additional on-the-job training was needed to train the former DOH employees on their new motor carrier safety duties, while the Utility Inspector employees spent a single day, including training and testing, to learn to perform the size and weight inspections which the former DOH employees had been performing.     

11.
One of the DOH employees who transferred to PSC in or about 2003 is Keith Jeffrey.  Mr. Jeffrey is a Transportation Services Supervisor in pay grade 13.  As a result of the approved discretionary pay raise under the Division of Personnel’s Pay Plan Implementation Policy, Mr. Jeffrey’s salary had increased to $49,188.00 as of December 1, 2011.  Mr. Jeffrey had been employed with the state for 22 years as of December 2011.


12.
The PSC did not submit Grievant for a discretionary pay increase because his duties were not perceived to have substantially increased when he began performing and supervising weight enforcement inspections, and Grievant did not fit the pay equity policy contained in the Pay Implementation Plan Policy because he and Mr. Jeffrey were in separate classifications.  

13.
The inspection duties which Grievant and Mr. Jeffrey currently perform are substantially similar, varying only in the frequency with which each of them performs certain tasks within the purview of their positions.  The supervisory duties which Grievant and Mr. Jeffrey perform are virtually identical, the only difference being that Grievant generally supervises inspectors who are long-term employees of PSC, and Mr. Jeffrey generally supervises employees who previously worked for DOH and transferred into PSC. 

14.
Currently, there are approximately 66 officers assigned to PSC’s Motor Carrier Inspection Section.    



15.
Grievant learned that other PSC employees classified as Weight Enforcement Officers and Weight Enforcement Supervisors had received a ten per cent pay raise shortly after those pay raises were approved in November 2011.  Grievant had a conversation with his attorney in July 2014, approximately two weeks before he filed this grievance on July 25, 2014, in which his attorney made him aware of the Grievance Board’s decision in Wood, et al., v. PSC, et al., Docket No. 2009-1276-CONS, which was decided on May 24, 2010, before PSC sought pay equity raises for the former DOH weight enforcement employees.  Based upon this conversation with his attorney and reading the Wood decision, Grievant concluded that he was not properly classified.    
Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.

As a preliminary issue, Respondent PSC is contending that this grievance was not filed within the time limits established by W. Va. Code § 6C-2-4(a)(1):

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . .


Under W. Va. Code § 6C-2-3(c)(1), “[a]ny assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  Respondent properly raised the issue of timeliness at Level One.


A timeliness defense is an affirmative defense which the employer must establish by a preponderance of the evidence.  Harvey v. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1968); Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 28, 1997); Higginbotham v. W. Va. Dep’t of Public Safety, Docket No. 97-DPS-018 (Mar. 31, 1997).  Misclassification is recognized as a continuing practice, because each day an employee is improperly compensated in a lower classification than he is entitled to hold is a separate violation.  Garrison v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-521 (Feb. 29, 2000).  See Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Delbart v. Dep’t of Health & Human Res., Docket No. 99-HHR-458 (Apr. 21, 2000); Barnett v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-144 (July 20, 1999).  Moreover, W. Va. Code § 6C-2-4(a)(1) explicitly permits filing a grievance “within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance.”  Therefore, a grievance challenging Grievant’s classification is timely, although Grievant’s back pay, should he demonstrate that he was misclassified and should receive additional pay as a result, must necessarily be limited to fifteen days prior to the date this grievance was filed.  See Saifi v. West Virginia Univ. Potomac State College, Docket No. 2014-0956-PSCWVU (Apr. 10, 2015). 

However, to the extent this grievance alleges that Grievant has been the victim of discrimination or otherwise mistreated in regard to PSC’s actions in excluding him from the pay equity increase received by Mr. Jeffrey and others, the event which gave rise to this aspect of his grievance took place in 2011,
and Grievant became aware of this situation more than fifteen days before he filed this grievance.  Once the employer has demonstrated that a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Kessler, supra; Higginbotham, supra; Sayre v. Mason County Health Dep’t, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff’d, Cir. Ct. of Mason County No. 96-C-02 (June 17, 1996).

Grievant testified that he was aware of the PSC’s initiative to obtain a pay raise for approximately 40 employees in October 2011 before the pay equity raises were actually approved.  See G Ex 4.  In fact, Grievant was expecting to be among those employees receiving raises, because it was not clear at the time exactly which employees were included.  Grievant subsequently learned that he was not among those receiving a raise shortly after the raises were awarded.  The record indicates that Grievant later became aware of another grievance filed by PSC employees, and unsuccessfully attempted to intervene in that grievance.  Subsequently, he initiated this grievance on July 25, 2014.  This “discovery” of another grievance does not involve learning of an “event” upon which the grievance is based within the meaning of W. Va. Code § 6C-2-4(a)(1), because the grievable event involved the decision to exclude Grievant from the pay initiative in 2011, not the filing of a grievance involving this issue by other employees.  See Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990); Kessler, supra; Smith v. Lincoln County Bd. of Educ., Docket No. 90-22-323 (Dec. 21, 1990).  Grievant failed to demonstrate any circumstance which would excuse his failure to timely file.


In addition to Grievant’s failure to timely file a grievance challenging PSC’s failure to include him in any pay equity raise, this issue is not cognizable.  This Grievance Board has developed a substantial body of legal precedent for the proposition that granting an internal equity pay raise increase is a decision within the discretion of the employer, and such increases are neither obligatory nor mandatory.  Green v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1577-DHHR (Oct. 1, 2012); Journell v. Dep’t of Envtl. Prot., Docket No. 2008-0609-CONS (Dec. 22, 2008).  See Brining v. Div. of Corr., Docket No. 05-CORR-284 (Dec. 7, 2005).  These decisions recognize that the Division of Personnel’s Pay Plan Implementation Policy does not create an entitlement to a pay raise of this nature.  Indeed, an agency’s failure or refusal to request an internal equity pay raise has been found not grievable.  Casto v. Dep’t of Admin, Docket No. 2008-1719-DOA (Mar. 17, 2009); Morgan v. Dep’t of Health & Human Res., Docket No. 07-HHR-131 (June 5, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 07-HHR-141 (May 14, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 05-HHR-383 (Jan. 9, 2006).  Therefore, PSC was never obligated to adjust Grievant’s compensation for any reason.  See Taylor v. Dep’t of Envt’l Protection, Docket No. 2014-0559-CONS (Oct. 29, 2014). 


Accordingly, the only timely and justiciable issue that may be considered in this grievance involves determining whether Grievant is properly classified.  W. Va. Code § 29-6-10 authorizes DOP to establish and maintain a position classification plan for all positions in the classified service.  In a grievance alleging misclassification, a grievant must prove that his duties more closely match another cited personnel classification specification than the one under which he is currently assigned.  Kyte v. W. Va. Dep’t of Health & Human Res., Docket No. 94-HHR-030 (Sept. 21, 1994).  See generally, Hayes v. W. Va. Dep’t of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989).  Personnel specifications are to be read in “pyramid fashion,” i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section.  See generally, Dollison v. W. Va. Dep’t of Employment Security, Docket No. 89-ES-101 (Nov. 3, 1989).  The key to the analysis is to ascertain whether the grievant’s current classification constitutes the “best fit” for his required duties.  Simmons v. W. Va. Dep’t of Health & Human Res., Docket No. 90-H-433 (Mar. 28, 1991).  The predominant duties of the position in question are class-controlling.  Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606, 607, 608, 609 (Aug. 31, 1990).  Finally, DOP’s interpretation and explanation of the classification specifications at issue should be given great weight unless it is shown to be clearly erroneous.  See W. Va. Dep’t of Health & Human Res. v. Blankenship, 189 W. Va. 342, 347, 431 S.E.2d 681, 686 (1993).               


Grievant is currently classified as a Utility Inspector Supervisor (“UIS”) in pay grade 14.  The pertinent portion of the classification specification for a UIS provides:
UTILITY INSPECTOR SUPERVISOR

NATURE OF WORK


This is supervisory work in planning, organizing, assigning and reviewing the work of utility inspectors engaged in the inspection of the physical plant, property, operational procedures and records of public utilities, licensed motor carriers and railroads regulated by the Public Service Commission (PSC). The work may involve exposure to hazardous materials and work environment. Travel in a designated region of the state is required. Performs related work as required.
DISTINGUISHING CHARACTERISTICS


This is the first level of full supervision of utility inspectors. Plans, assigns, and reviews the work of subordinates, conducts performance evaluations and recommends personnel actions.

EXAMPLES OF WORK

Plans, organizes, reviews (sic.) the work of a group of utility inspectors.

Assures the timely completion of utility, motor carrier and railroad inspections.

Interprets state, federal regulations and PSC administrative decisions governing the regulation of utilities, motor carriers and railroads.

Confers with utility, motor carrier and railroad officials on area of dispute in inspections and compliance requirements.

Assures the proper training of utility inspectors.

May investigate railroad accidents and determine causes.

Testifies in the prosecution of violators and before the Public Service Commission.

Prepares reports of utility inspection activity and maintains appropriate records.

Evaluates the work of subordinate employees.

G Ex 3.


Mr. Jeffrey, Grievant’s co-worker who performs similar duties to Grievant but receives greater compensation, is currently classified as a Transportation Services Supervisor in pay grade 13 under the following classification specification:

TRANSPORTATION SERVICES SUPERVISOR
Nature of Work

Under limited supervision, performs supervisory work in coordinating and overseeing the activities of technical, para-professional or skilled trades employees in an established organizational unit of the Department of Transportation. Completes annual performance evaluations, approves sick and annual leave, makes recommendations and is held responsible for the performance of the employees supervised. Travel is required. May be exposed to hazardous conditions and performs work in inclement weather. Performs related work as required.

EXAMPLES OF WORK

Plans, assigns and directs technical, para-professional or craft employees in the area of assignment.

Determines priorities and prepares yearly budget of manpower, equipment and material allocations; monitors expenditures.

Reviews completed projects for clients with federal safety regulations and agency policies.

Advises subordinates of changes in guidelines and safety standards; coordinate safety training programs.

Inventories materials and equipment for availability.

Recommends hiring and disciplinary action and trains new employees.

Oversees the office recordkeeping system; prepares reports of project completions.

May participates (sic.) in the work of the subordinates and performs specific tasks.
G Ex 3.

Grievant testified that, to a certain extent, the Weight Enforcement Regional Supervisor class specification reflected the nature of his duties, except that it is focused on weight enforcement, and makes no mention of the motor carrier enforcement inspections which he and the employees he supervises all perform.  That specification reads as follows:
WEIGHT ENFORCEMENT REGIONAL SUPERVISOR

NATURE OF WORK


Under limited supervision, an employee in this class supervises the weight enforcement operations of the Division of Highways within a designated region of the State to ensure compliance with the motor vehicle laws pertaining to size and weight restrictions and road tax registration.  Work requires frequent travel.  Performs related work as required.

DISTINGUISHING CHARACTERISTICS


This classification is distinguished from the classification of Weight Enforcement Supervisor by the responsibility for the weight enforcement operations conducted within an entire region of the State.  It is also distinguished by the ability to adjust operations within a region in response to changing circumstances within that region.
EXAMPLES OF WORK

Schedules the weighing operations of the work crews in the designated region.

Supervises the weight activities of weigh stations and weight enforcement crews within the designated region.

Coordinates weighing operations with the State Police to ensure effective motor vehicle law enforcement.
Investigates overweight vehicle complaints in the designated region to determine if increased enforcement levels are required.

Issues citations and makes arrests for violations pertaining to size, weight, and road tax regulations.

Prepares evidence for court, files complaints for warrants, and testifies in court as a State witness.

Writes daily and monthly reports of activities and citations issued and submits abstracts on citations which have been adjudicated.

Reviews work reports of weight enforcement personnel to evaluate effectiveness of weight enforcement operations.

G Ex 3.


Ultimately, Grievant proposes that he is misclassified to the same extent as the grievants who prevailed in Wood, et al., v. Public Service Commission, Docket No. 2009-1276-CONS (May 24, 2010).  In Wood, the Grievance Board followed Pridemore v. West Virginia Division of Employment Programs, Docket No. 92-BEP-435 (Aug. 17, 1993), and Nida v. West Virginia Department of Health & Human Resources, Docket No. 93-HHR-240 (Aug. 20, 1993), in holding that the class specifications for Weight Enforcement Officer, Weight Enforcement Supervisor, and Utilities Inspector 2 did not adequately describe the duties of those former DOH employees classified as Weight Enforcement Officers and Weight Enforcement Supervisors following their transfer into PSC, and being cross-trained and assigned to perform motor carrier inspector duties.  Therefore, as authorized by the precedents established in Pridemore and Nida, DOP was ordered by the Administrative Law Judge in Wood to either revise the classification specifications then in place for Weight Enforcement Officer, Utilities Inspector 2, and Weight Enforcement Supervisor, or “create new classification specifications which reflect that the duties of the Weight Enforcement personnel have been combined with those of the Utilities Inspectors who inspect commercial motor carriers.”  Although it has been more than five years since the Wood decision, DOP has not yet complied with that ruling, apparently deferring until a new statewide classification system, which will replace the current system, is implemented.


The undersigned Administrative Law Judge is not persuaded that Wood controls the outcome of this grievance.  Neither Grievant, nor any of the PSC employees who were working in the Utility Inspector classification series of positions when the DOH weight enforcement personnel arrived, were parties to the Wood grievance.  Therefore, Wood did not find that Grievant and other PSC employees who are classified in the Utility Inspector series are necessarily misclassified.   

More importantly, Grievant’s duties are substantially encompassed by his current UIS classification specification.  The only significant duty that is not included in this class specification involves weight enforcement work, and the record indicates that such work is not predominant, and is certainly not class controlling.  See Broaddus, supra.  A preponderance of the evidence establishes that UIS remains the “best fit” for the duties Grievant currently performs.  See Simmons, supra.  Therefore, Grievant’s evidence falls well short of demonstrating that his classification as a UIS violates the arbitrary and capricious standard of review applicable to such matters.  See Blankenship, supra.  

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed. Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997).  

3.
A timeliness defense is an affirmative defense which the employer must establish by a preponderance of the evidence.  Harvey v. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1968); Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 29, 1997); Higginbotham v. W. Va. Dep’t of Public Safety, Docket No. 97-DPS-018 (Mar. 31, 1997).


4.
W. Va. Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . .


5.
Under W. Va. Code § 6C-2-3(c)(1), “[a]ny assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  Respondent PSC timely asserted this affirmative defense.  


6.
Misclassification is recognized as a continuing practice, because each day an employee is improperly compensated in a lower classification than he is entitled to hold is a separate violation.  Garrison v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-521 (Feb. 29, 2000).  See Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Delbart v. Dep’t of Health & Human Res., Docket No. 99-HHR-458 (Apr. 21, 2000); Barnett v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-144 (July 20, 1999).


7.
That portion of this grievance challenging Grievant’s classification is timely, although Grievant’s back pay, should he demonstrate that he was misclassified and entitled to receive additional pay as a result, must necessarily be limited to fifteen days prior to the date this grievance was filed.  See Saifi v. West Virginia Univ. Potomac State College, Docket No. 2014-0956-PSCWVU (Apr. 10, 2015).

8.
The “discovery” of another grievance or a grievance decision by the Grievance Board does not involve learning of an “event” upon which the grievance is based within the meaning of W. Va. Code § 6C-2-4(a)(1).  See Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990); Lynch, supra; Smith v. Lincoln County Bd. of Educ., Docket No. 90-22-323 (Dec. 21, 1990).  Grievant failed to demonstrate any circumstance which would excuse his failure to timely file that portion of his grievance challenging PSC’s decision to exclude him from the group of employees who were given a pay equity raise in or about November 2011.  
  

9.
Division of Personnel classification specifications are to be read in pyramid fashion, i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section.  See generally, Dollison v. W. Va. Dep’t of Employment Sec., Docket No. 89-ES-101 (Nov. 3, 1989).


10.
Employees have a substantial obstacle to overcome when contesting their classification, as the Grievance Board’s review is essentially limited to determining whether or not the agency’s action in classifying the position was arbitrary and capricious.  Burkhart v. Insurance Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011).  See W. Va. Dep’t of Health & Human Res. v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993).


11.
The “clearly wrong” and “arbitrary and capricious” standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Frymier-Halloran v. Paige, 193 W. Va. 687, 695, 458 S.E.2d 780, 788 (1995).

12.
DOP’s interpretations of the classification specifications for the positions of Utility Inspector Supervisor and Weight Enforcement Regional Supervisor are not clearly erroneous and, therefore, should be accorded great weight.  See Blankenship, supra.     

13.
Grievant failed to establish by a preponderance of the evidence that any particular personnel classification specification is a better fit for Grievant’s duties than the Utility Inspector Supervisor specification in which he is presently classified.            

Accordingly, this grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: September 14, 2015


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� No post-hearing argument was received from Grievant or his counsel.
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