THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Mala Bumgardner,



Grievant,

v.







Docket No. 2015-0927-KanED
Kanawha County Board of Education,



Respondent.

ORDER ON DEFAULT

Grievant, Mala Bumgardner, is employed by Respondent, Kanawha County Board of Education.  On February 26, 2015, Grievant filed this grievance against Respondent alleging misclassification, discrimination, and lack of uniformity of pay.  

By agreement, a level one hearing was held on May 21, 2015.  The parties agreed that the level one decision would be issued by July 20, 2015.  The level one hearing examiner completed her decision denying the grievance on July 20, 2015, but the decision did not include a certificate of service and was not mailed to Grievant or the Grievance Board.  Instead, Respondent emailed a copy of the decision to Grievant’s representative on the same date.   

Grievant filed an appeal to level two of the grievance process on July 21, 2015.  By letter dated August 28, 2015, Respondent, by counsel, provided a copy of the level one decision to the Grievance Board, and also copied Grievant’s representative.  


By letter dated September 17, 2015, Grievant, by representative, sought to claim default because “[i]t was discovered during the Level II mediation last week that the respondent has not issued a signed Level I decision to either party or the grievance board.”  On the same date, Grievant, by representative, also filed her appeal to level three of the grievance process. 


By email dated September 24, 2015, the Grievance Board gave Respondent until October 8, 2015 to respond to Grievant’s claim of default.  On October 8, 2015, Respondent filed Respondent Kanawha County Board of Education’s Response to Grievant’s Notice of Default.  

Grievant is represented by Ben Barkey, West Virginia Education Association.  Respondent is represented by counsel, Charles R. Bailey and Daniel T. LeMasters, Bailey & Wyant, PLLC.  
Synopsis


Grievant made a claim for relief by default claiming Respondent failed to issue a signed level one decision.  Respondent emailed Grievant a copy of the level one decision denying the grievance, and Grievant filed her appeal to level two the next day.  Grievant did not file her claim for default until mediation had concluded, nearly two months after she appealed Respondent’s denial of her grievance.  Grievant was required to claim default within ten days of the default.  Grievant’s claim for default was not timely filed.   Accordingly, Grievant’s claim for relief by default is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant filed her grievance on February 26, 2015, requesting a level one hearing. 
2. Grievant’s representative received an emailed copy of the level one decision on July 20, 2015, and filed an appeal to level two of the grievance process on July 21, 2015.
3. Following unsuccessful mediation, Grievant, on September 17, 2015, filed both an appeal to level three of the grievance process and a letter claiming default had occurred at level one.    
Discussion

A grievant who alleges a default at a lower level of the grievance process has the burden of proving the default by a preponderance of the evidence. Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W.Va. Code § 6C-2-3(b)(1).  “Within ten days of the default, the grievant may file with the chief administrator a written notice of intent to proceed directly to the next level or to enforce the default. If the chief administrator objects to the default, then the chief administrator may, within five days of the filing of the notice of intent, request a hearing before an administrative law judge for the purpose of stating a defense to the default, as permitted by subdivision (1) of this subsection. . . .” W.Va. Code § 6C-2-3(b)(2).   

Grievant claims default because “[i]t was discovered during the Level II mediation last week that the respondent has not issued a signed Level I decision to either party or the grievance board.”  Grievant’s claim for default was filed with the Grievance Board and not with the chief administrator, and was filed almost two months after Grievant had appealed to level two, and after level two mediation had actually occurred.  Respondent objects to the claim for default, asserting that Respondent complied with the required procedures and that the claim is not timely.

The statute allows for a grievant to either claim default or proceed directly to the next level of the grievance process.  Grievant, in fact, proceeded to the next level of the grievance process in that she appealed to level two and actually completed level two mediation prior to making her claim for default.  Grievant claims that she only discovered during mediation that the level one decision was “not issued.”  However, Grievant was obviously aware that Respondent had denied her grievance because she filed her level two appeal one day after receiving the emailed level one decision.  
While it is certainly strange and clearly a mistake that the decision was not mailed to Grievant and the Grievance Board, neither the Code nor the Grievance Board’s Procedural Rule defines “issued.”  In this case, although the method of notification was not typical, it is clear that Grievant was aware that her grievance had been denied at level one because she appealed to level two the very next day after the decision was emailed.  Therefore, if Grievant believes that Respondent’s method of notification was improper such that she should be granted default, Grievant’s ten-day window to claim default began on July 20, 2015 when she received the email, or, at the latest, within a few days thereafter when she had not received a copy in the mail.  Grievant did not claim default until September 17, 2015, which was clearly more than ten days after the alleged default.

 The following Conclusions of Law support the decision reached.
Conclusions of Law

1. A grievant who alleges a default at a lower level of the grievance process has the burden of proving the default by a preponderance of the evidence. Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).
2. “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.” W. VA. CODE § 6C-2-3(b)(1).  
3. “Within ten days of the default, the grievant may file with the chief administrator a written notice of intent to proceed directly to the next level or to enforce the default. If the chief administrator objects to the default, then the chief administrator may, within five days of the filing of the notice of intent, request a hearing before an administrative law judge for the purpose of stating a defense to the default, as permitted by subdivision (1) of this subsection. . . .” W.Va. Code § 6C-2-3(b)(2).    
4. Grievant’s claim for default must be denied as Grievant’s claim for default was not timely filed.
Accordingly, Grievant’s claim for relief by default is DENIED.  
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 19, 2015 
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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