THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Joseph Baker,



Grievant,

v.







Docket No. 2015-0236-DOT
Division of Highways,



Respondent.

DECISION


Grievant, Joseph Baker, was employed by Respondent, Division of Highways.  On August 30, 2014, Grievant filed this grievance against Respondent alleging he was wrongfully dismissed from employment.  For relief, Grievant seeks “[t]o be made whole in every way including all back pay with interest & benefits restored.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on January 7, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Ashley D. Wright.  This matter became mature for decision on February 5, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis

Grievant was employed as a Transportation Worker 2 Equipment Operator and was dismissed from employment for his second violation of Respondent’s drug and alcohol testing policy.  Respondent proved it had good cause to dismiss Grievant from employment when Grievant held a safety-sensitive position, had failed one alcohol test, and had failed to report for a follow-up drug and alcohol test.  Grievant’s excuse for his failure to appear for testing was not adequate.  Although Respondent failed to hold a predetermination conference prior to requiring Grievant’s separation from employment, under the circumstances Grievant received sufficient notice and opportunity to be heard.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Transportation Worker 2 Equipment Operator, and had been so employed since December 2010. 
2. As a condition of employment, Grievant was required to hold a valid Commercial Driver’s License.
3. The Division of Personnel’s Drug- and Alcohol-Free Workplace requires that employees remain drug and alcohol free.  Grievant acknowledged his receipt of the policy by his signature on December 13, 2010.  
4. Employees who are required to hold a CDL as a condition of employment must participate in drug and alcohol testing under the Department of Transportation’s WVDOT Drug and Alcohol Testing Policy:  Division of Highways, Parkways Economic Development and Tourism Authority, which is a policy mandated by federal regulations.  Subsection IV, Paragraph 2 of the policy requires that such employees are subject to random testing.  Subsection IV, Paragraph 5 of the policy requires employees who have been suspended for a positive test to undergo a minimum of six follow-up tests.  Refusal to test results in an automatic positive test and failure to report to the collection site for testing constitutes a refusal to test under Subsection VIII of the policy.  Refusal to test results in dismissal from employment under Subsection XI of the policy.  Grievant acknowledged his receipt of the policy by his signature on November 8, 2010.
5. On June 26, 2014, Grievant was selected for a random drug and alcohol test.  Grievant tested positive for alcohol at a concentration of 0.046, which was a high enough concentration to subject Grievant to the harshest penalty under Respondent’s policy.  By letter of the same date, Grievant was suspended for five days for his positive alcohol test, and was informed that any further positive test would result in his dismissal from employment. 
6. On August 28, 2014, Grievant was selected for a follow-up test.  That morning, at approximately 8:00 a.m., Crew Supervisor 2, Gregory Forbes, told Grievant to remain in the garage because they needed to go to Huntington.  Huntington is where testing is conducted.  Although Mr. Forbes did not specifically tell Grievant they were going for testing, Grievant admitted in his testimony that he knew this meant he would be going for testing.  
7. At 8:06 a.m., Office Assistant III, Terri Donohew, received a telephone call from a person who identified herself as Grievant’s babysitter that said she needed Grievant to call her.   
8. Grievant returned the call and told Ms. Donohew that his child had bumped her head and that he needed to leave.  Grievant did not get permission from his supervisor or any other member of management to leave, and was aware that Ms. Donohew did not have the authority to give him permission to leave.  Grievant left at 8:10 a.m. and arrived at the babysitter’s home by 8:30 a.m. 

9. When Grievant arrived, Grievant’s child did not appear to be in distress.  The child had a knot on her head, but was playing and acting normally.  Grievant did not believe medical treatment was necessary and did not take his child for medical treatment.  Grievant decided he needed to remain at home to observe the child for the possibility of a concussion.
10. Grievant did not contact his supervisor or report back to work that day, even though he knew he had a follow-up test and knew he could be dismissed for failure to take the test.  

11. Grievant is not a single parent.  Grievant responded to the babysitter’s call because his work location was closer than his wife’s.  However, Grievant did not attempt to get his wife to stay with the child so that he could report back to work to take the test. 
12. Grievant reported to work the next day, August 29, 2014, and discussed his absence with his direct supervisor, Highway Administrator 2, Ernie Watterson.  Grievant told Mr. Watterson that his child was fine and that he had not taken her to the doctor the day before.  Grievant then proceeded to work most of the day. 
13. By letter from Kathleen C. Dempsey, Director of the Human Resources Division, dated August 29, 2014, Grievant was dismissed from employment for his second violation of the West Virginia Department of Transportation Drug and Alcohol Testing Policy.  The dismissal was effective September 14, 2014, but required Grievant’s immediate separation with severance pay.  The letter included this statement:  “In addition, you have the right to respond to this action by contacting me, either personally or in writing, for the purpose of communicating any reason why you feel this action is unwarranted.”  

14. Near the end of his shift on August 29, 2014, Grievant was called into Mr. Watterson’s office with Mr. Watterson and Mr. Forbes and Grievant was informed that he was dismissed from employment for failure to report for testing.  

15. Respondent did not conduct a predetermination conference.  
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Grievant’s failure to attend his follow up drug and alcohol test was a refusal to test under Respondent’s policy, and dismissal from employment was the proper disciplinary action under Respondent’s policy.  Drug and alcohol testing of Highways employees who operate a moving vehicle is important to ensure the safety of the public and is mandated by federal regulations.  In this case, Grievant had already failed an alcohol test.  His failure to report for a follow up test is misconduct of a substantial nature.  He was aware of the consequences of failure to report for testing, and he chose not to report.       
Grievant asserts that “[w]hen an employee’s technical violation of written policy arises from an unforeseen medical emergency, disciplinary action taken without due and reasonable consideration of factual circumstances is inappropriate and unjustified.”  Riggs v. Div. of Highways, Docket No. 2009-0005-DOT (Aug. 4, 2009).  Riggs is not applicable to this situation.  In Riggs, the grievant had been disciplined for leave abuse even though the grievant had been taken to the hospital by ambulance where he remained for four days, was incapacitated while in the hospital, called his employer as soon as he had capacity, and provided a doctor’s excuse covering his absence upon return.  This case is nothing like Riggs.  This was not a serious injury, Grievant made no attempt to notify his supervisor, and Grievant provided no doctor’s excuse.  Grievant’s reasons for failing to appear for his follow-up test are not sufficient.  Quite simply, if his child’s fall was serious enough for Grievant to jeopardize his job by failing to appear for testing, then the child would have been taken for medical treatment.  It is understandable why Grievant might leave work immediately to see to the safety of his child, but since there was no serious injury there was no adequate excuse for Grievant’s failure to go back to work to take the test or at least call his supervisor to explain the situation.  The fall occurred with a trusted babysitter and Grievant’s wife would also have been available to stay and watch the child if that was truly necessary.  Grievant’s insistence that he could not report for testing because he had to stay with his child to make sure she did not have a concussion is not persuasive under the circumstances.  While Respondent did not prove that Grievant was lying about his child’s fall, Grievant’s actions are suspicious.  
Although Respondent did prove it had good cause to dismiss Grievant from employment, Grievant alleges a violation of his due process rights because Respondent did not provide Grievant with a predetermination conference.  Respondent failed to address this issue in its PFFCL; however, Respondent’s witnesses indicated in testimony their belief that the notice afforded to Grievant in his dismissal letter was sufficient because public safety required Grievant’s immediate separation from employment.  
“The essential requirements of due process are notice and an opportunity to respond.  The opportunity to present reasons either in person or in writing, why proposed action should not be taken is a fundamental requirement. (citation omitted) The tenured public employee is entitled to oral or written notice of the charges against him, an explanation of the employer's evidence and an opportunity to present his side of the story . . . . To require more than this prior to termination would intrude to an unwarranted extent on the government's  interest in quickly removing an unsatisfactory employee."  Cleveland Board of Education v. Loudermill, 470 U.S. 532, 546 (1985).  
"Due process must generally be given before the deprivation occurs unless a compelling public policy dictates otherwise." Syl. pt. 2 (in part), North v. West Virginia Board of Regents, 160 W. Va. 248, 233 S.E.2d 411 (1977).  However, "due process is a flexible concept, and . . . the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 283 332 S.E.2d 579, 583 (1985) (citing Clark v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)).  “While we do not favor agency reliance on post-termination procedural safeguards, we have recognized compelling circumstances in which prior notice and a hearing need not be given ‘where there is a continuing danger to persons or property or to the orderly conduct of the affairs of the agency . . . .’  Id. at 284, 332 S.E.2d at 584. 
A predetermination conference was not held before Grievant was told he had been dismissed, but Grievant was provided with notice and an opportunity to be heard before his dismissal from employment was effective.  In Grievant’s previous suspension letter for violating the drug and alcohol policy, Grievant was informed that further violation of the policy would result in his dismissal from employment.  When Grievant arrived for work the day after failing to report for his test, he told his supervisor why he had not reported to the test and that he had not taken his daughter for medical treatment.  The next day Grievant was informed he was being dismissed from employment for his failure to report for testing.  
Like Buskirk, Respondent had a safety reason for requiring Grievant’s immediate separation from employment.  Unquestionably, an employee in a safety-sensitive position who had violated the drug and alcohol policy twice was a danger to persons or property.  Also, like Buskirk Grievant’s dismissal letter explained why Grievant was being dismissed, he remained on payroll for a significant time before the dismissal was effective, and he was instructed that he did have the right to respond with reasons why dismissal was not warranted.  
In addition to the circumstances found sufficient in Buskirk, this is not a case where there were witnesses or other real factual dispute that would make it important for Grievant to have a formal conference to provide his side of the story.  Grievant’s dismissal from employment was required under policy.  Respondent was aware of Grievant’s story as to why he did not attend his testing.  Respondent did not believe this to be a valid excuse unless Grievant had sought medical treatment for his child, which he had not.  Under the circumstances of this case, Grievant’s informal discussion with his supervisor, coupled with the notice and opportunity to be heard before the effective date of his dismissal from employment as proved in the dismissal letter was sufficient due process.       

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
3. Respondent proved it had good cause to dismiss Grievant from employment when Grievant held a safety-sensitive position, had failed one alcohol test, and had failed to report for a follow-up drug and alcohol test.  
4. “The essential requirements of due process are notice and an opportunity to respond.  The opportunity to present reasons either in person or in writing, why proposed action should not be taken is a fundamental requirement. (citation omitted) The tenured public employee is entitled to oral or written notice of the charges against him, an explanation of the employer's evidence and an opportunity to present his side of the story . . . . To require more than this prior to termination would intrude to an unwarranted extent on the government's  interest in quickly removing an unsatisfactory employee."  Cleveland Board of Education v. Loudermill, 470 U.S. 532, 546 (1985).  

5. "Due process must generally be given before the deprivation occurs unless a compelling public policy dictates otherwise." Syl. pt. 2 (in part), North v. West Virginia Board of Regents, 160 W. Va. 248, 233 S.E.2d 411 (1977).  However, "due process is a flexible concept, and . . . the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 283 332 S.E.2d 579, 583 (1985) (citing Clark v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)).  “While we do not favor agency reliance on post-termination procedural safeguards, we have recognized compelling circumstances in which prior notice and a hearing need not be given ‘where there is a continuing danger to persons or property or to the orderly conduct of the affairs of the agency . . . .’  Id. at 284, 332 S.E.2d at 584.
6. Grievant received adequate due process protection, despite the failure to hold a formal predetermination conference, when his safety-sensitive position required immediate separation from employment, Grievant’s previous suspension notified him that further violation of the drug and alcohol policy would result in dismissal, Grievant discussed his reason for failing to report for testing with his supervisor, Grievant’s dismissal was effective fifteen days after his separation, and his dismissal letter provided explanation of the dismissal and informed him of his right to respond.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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