WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JOHN W. RICHMOND,


Grievant,

v.







  Docket No. 2015-0655-SumED

SUMMERS COUNTY BOARD OF EDUCATION,



Respondent.

DISMISSAL ORDER


At the time this grievance was filed, Grievant, John Richmond is employed as a Bus Operator by the Respondent, Summers County Board of Education (“Board”).  By form dated December 9, 2014, Mr. Richmond filed a level one grievance contending that he was entitled to a continuing contract for the 2014-2015 employment term, and that he had been issued a probationary contract by the Board.  Grievant seeks to be issued a continuing contract for that school year.  The grievance was denied by decision dated February 6, 2015. A level two mediation was conducted on April 15, 2015, and Grievant appealed to level three on April 27, 2015.


Respondent filed a Motion to Dismiss dated April 30, 2015. Respondent alleges that the grievance was not filed within the mandatory time frame established in West Virginia Code § 6C-2-4(a)(1) and that neither the “discovery” rule nor the “continuing grievance” rule apply to extend the statutory time limits.  Grievant filed a Reply to the Motion dated May 15, 2015.  Grievant argues that the issuance date of the probationary contract was not the event triggering the grievance but rather the date when he was deprived a substantive right or benefit as a result of not holding a continuing contract.  Grievant avers that occurred when the Board denied him a leave of absence based upon his not holding a continuing contract.  The grievance was filed within the statutory time limits after that event.

A telephonic hearing was held on the Motion to Dismiss pursuant to 156 C.S.R. 1 § 6.6.1 of the Grievance Board’s Administrative Rules on May 29, 2015.  Grievant was represented by John E. Roush, Esq., West Virginia School Service Personnel Association.  Respondent was represented by Rebecca M. Tinder, Esq., Bowles Rice LLP.  The matter is mature for a decision on the motion.
Synopsis

During the 2014-2015 employment term, Grievant was unable to work and found it necessary to seek a leave of absence from the Board.
 Grievant’s request was denied because the Board’s policy only allowed a leave of absence for employees with continuing contracts.  Grievant filed the grievance alleging he had been improperly denied a continuing contract and therefore a leave of absence, because he feared the Board would dismiss him since he was not able to work. However, the Board did not dismiss Grievant and he was able to be off work without suffering any consequence. Consequently, the triggering event of losing a substantive right which Grievant was relying upon never occurred. Additionally, the Board did not renew Grievant’s contract at the end of the year, and Mr. Richmond filed a grievance dated May 15, 2015, contesting that action based upon his belief that he has a continuing contract. Grievant cannot get the substantive relief from this grievance that he seeks, and the continuing contract issue he seeks to have resolved, is raised in his subsequent grievance. Accordingly, this grievance is moot and is DISMISSED.
Findings of Fact


1.
Grievant was employed by the Board as a bus operator until the end of the 2014-2015 school.  He was initially hired by the Board on March 4, 2002, and served for 67 days to fill in for an absent full time driver. He worked off and on for the Board thereafter as a substitute and a regular bus operator. 



2.
Grievant has been employed as a full time employee for the Board since the 2011-2012 school year.  However, the number of actual days Grievant has worked for the Board has been limited at least in part due to military leave.


3.
Grievant was issued a probationary contract as a mechanic/bus operator which was approved by the Board on October 8, 2013. He was issued a second probationary contract as a regular bus operator for the 2014-2015 school year which was approved by the Board on June 16, 2014.  


4.
The first time Grievant contested the nature of his contracts was with the filing of this grievance dated December 9, 2014.


5.
In late November or early December 2014, Grievant sought a leave of absence from his employment with the Board.
  The Board’s Leave of Absence Policy limits such leaves to employees with continuing contracts.  Since the Board had issued Grievant a probationary contract, Grievant’s request for a leave of absence was denied.

6.
Grievant filed this grievance alleging the Board violated his statutory rights by not issuing him a continuing contract because he was denied a leave of absence. Though not specifically stated in the request for relief, Grievant was seeking a way that he could miss a significant amount of work without the Board taking disciplinary action against him such as terminating his employment.


7.
Even though the Board did not grant Grievant’s request for a leave of absence, Respondent took no adverse action against Grievant’s employment until the Board voted not to renew his probationary contract for the upcoming employment term. That action was taken near the first part of May, 2015.


8.
Mr. Richmond filed a second grievance dated May 15, 2015, contesting the nonrenewal of his probationary contract. In that grievance, he again alleges that he should have been issued a continuing contract, and the Board’s nonrenewal of his contract is in violation of his statutory rights.
Discussion


“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).
“When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).”  Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

Grievant filed this grievance because he was denied a leave of absence and was concerned that his employment might be terminated when he was unable to report to work.  The challenge to his probationary contract was based upon the Board denying his leave of absence due to the belief that Grievant is ineligible for a continuing contract; a prerequisite to receiving such leave under the Board’s policy. 

However, the Board took no adverse action against Grievant until the end of the school year when a decision was made to not renew his contract for the next employment term.  Mr. Richmond filed a grievance contesting that action and all issues related to the nature of his contract which are raised in this grievance are also raised in that grievance.  Consequently, there is no remedy available in this matter which will not be fully addressed in the subsequent grievance which renders this matter moot. 
Accordingly, the grievance is DISMISSED.

Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).

2.
The Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).”  Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).
3.
There is no remedy available in this matter which will not be fully addressed in the subsequent grievance which renders this matter moot. 


Accordingly, the grievance is DISMISSED.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JULY 26, 2015




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� The matter is set for a level three hearing on October 7, 2015.


� The specific necessity for the leave of absence was not apparent from the record before the undersigned.


� The reason for this leave request was not apparent in the pleadings related to the Motion to Dismiss.  It was apparent that Grievant was not going to be able to report to work for some time.
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