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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DENISE HEASTER,



Grievant,

v. 






DOCKET NO. 2015-0278-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Denise Heaster, filed this grievance against her employer, West Virginia University, directly at level three of the grievance procedure, on September 8, 2014, after she was notified that her employment was being terminated.  As relief Grievant sought to be reinstated with back pay, and “made whole.”


A level three hearing was held before the undersigned Administrative Law Judge on February 25, 2015, in the Grievance Board’s Westover office.  Grievant was represented by Diane C. Parker, WV Appalachian Laborers’ District Council, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law, on March 26, 2015.





Synopsis

Grievant’s employment was terminated by Respondent for gross misconduct.  The specific actions which Respondent alleged were gross misconduct were, leaving Grievant’s time card and that of a subordinate with other subordinates when Grievant and the subordinate left to pick up lunch for themselves, and instructing the remaining subordinates to clock them in if they were late, in violation of policy; returning late and eating lunch while clocked in; and lying to Grievant’s supervisor when she asked Grievant whether she had ever clocked anyone else in or had anyone clock her in.  Grievant admitted to the charges, except that she did not characterize her statement to her subordinate to “clock her in” as an instruction.  Grievant’s primary argument was that the penalty imposed was too severe for her infraction.  Grievant was a 23-year employee who had never before even been suspended without pay, admitted she was wrong, and was remorseful for lying to her supervisor and advised her supervisor the very next day that she had been untruthful.  Grievant demonstrated that the penalty imposed was so clearly disproportionate to the employee’s offense that it indicated an abuse of discretion.  The termination will be reduced to a ten-day suspension without pay.


The following Findings of Fact are made based on the evidence presented at level three.


Findings of Fact

1.
Grievant was employed by Respondent, West Virginia University (“WVU”), for 23 years.  She was a Campus Service Worker Lead, a classified employee, and she had been in this position for 15 years.  She was assigned to work in one of WVU’s residence halls.


2.
Grievant has a time card, or I.D. card, and is required to clock in when she arrives at work, clock out and in for breaks and lunch, and clock out when she leaves at the end of the day.  Grievant is allowed a one-half hour unpaid lunch from 11:00 to 11:30 a.m., and two fifteen minute breaks.  The record does not reflect whether Grievant is allowed to combine her breaks with her lunch.


3.
On June 17, 2014, Grievant and her subordinate, Jennifer Hanlin, were getting ready to leave the building to get some lunch.  Grievant clocked out and left her time card on a table, stating to two employees whom she supervised, Amanda Bolyard and Rick Dailey, “[i]f we’re late, clock us in.”


4.
Ms. Bolyard had clocked others in in the past.


5.
Grievant was aware that it was a violation of WVU rules or policy to clock other employees in or out.


6.
Grievant and Ms. Hanlin drove to Taco Bell to get their lunch.  It took 30 minutes to go to Taco Bell, order and receive their lunches, and return to the parking lot.  Grievant and Ms. Hanlin were two minutes late getting into the building where they work, and Mr. Dailey had clocked them in.  Grievant and Ms. Hanlin then went into the break room and took another five minutes to eat their lunches before starting to work.  


7.
The record does not reflect whether Grievant took either of her 15-minute breaks on June 17, 2014, or what time she clocked in or out for the day.  She has at times worked through breaks and not taken her break.


8.
If a WVU employee clocks in up to seven minutes early or late, the time card shows that the employee clocked in on time.


9.
Temporary worker Richard Sowell told Campus Service Worker Lead Diana Savage, who works in a different residence hall than Grievant, that he had seen Grievant and Ms. Hanlin returning late from lunch, another employee had clocked them in, and then Grievant and Ms. Hanlin ate lunch after they had clocked in.  Ms. Savage reported this information to Grievant’s supervisor, Joan Crabtree, resulting in an investigation into the matter being conducted by Ms. Crabtree and Steve Bodkins, Assistant Director, WVU Downtown Operations.


10.
Ms. Crabtree and Mr. Bodkins interviewed six employees other than Grievant, including Ms. Savage, five of whom admitted they had clocked other employees in or out.  The sixth employee interviewed had seen other employees clock co-workers in or out.


11.
Grievant has seen other employees eating after they clocked in, and taking breaks longer than 15 minutes.


12.
By Memorandum dated September 4, 2014, Ms. Crabtree advised Grievant that Respondent intended to terminate her employment, effective September 12, 2014, for gross misconduct, specifically:

On June 17, 2014, you and a campus service worker under your direction left the building for lunch.  You left your I.D. cards, instructing other campus service workers under your direction to clock you back in at the end of your scheduled meal break.  These instructions were followed.

You returned late from your meal break and then ate your lunch when you should have been working, neglecting your duties.

When we first asked you about this issue on June 20, 2014, you denied ever clocking for anyone with their I.D. card or having anyone clock for you.  The following day, you told me you had lied and admitted to clocking for others and having them clock for you.

Grievant’s employment was terminated effective September 12, 2014.


13.
Grievant continued to work in her position of Campus Service Worker Lead from June 17, 2014, through September 3, 2014, at which time she was given a home assignment.  The record does not reflect that Grievant engaged in any inappropriate conduct during this extended period of time.


14.
The investigation concluded that other employees had clocked in co-workers, and discipline was imposed on seven employees for this type of behavior, ranging from a written warning for Ms. Bolyard, to a five-day suspension for Ms. Savage, who had clocked all her subordinates in on one day while they proceeded to their work stations.


15.
On February 28, 2013, Ms. Crabtree reminded all the employees under her direction during an employee meeting that employees were not to take their lunch break or other breaks early, and they were not to heat their lunch before clocking out for lunch.


16.
On October 17, 2013, Ms. Crabtree met with Grievant and discussed with her that she should not discuss confidential information with other employees; as a lead worker she needed to set a good example and be a positive role model; she was never to retaliate against an employee; she was to take her breaks at 9:00 a.m. and 1:00 p.m., and her lunch break from 11:00 to 11:30 a.m.; she was expected to communicate with employees in a positive manner; and she needed to turn in her daily reports every day.  Ms. Crabtree prepared a Memorandum of Expectations outlining the above expectations.


17.
Grievant had never been suspended during her 23 years of employment, nor did her personnel file reflect that she had any active lesser discipline.


18.
Grievant’s evaluations from 2011 through August 2013, reflect that she has had issues with communication, interpersonal relations, and teamwork, but she has exceeded requirements in the areas of the quality of her work, flexibility, and job knowledge, and exceeded expectations in communications once, and she has been a “valued performer” in all other rated areas.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


“‘As a supervisor, Grievant may be held to a higher standard of conduct, because [she] is properly expected to set an example for those employees under [her] supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of [her] supervisors.’  Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988).”  Lilly v. Dep’t of Transp., Docket No. 07-DOH-387 (June 30, 2008).


Grievant was terminated for gross misconduct.  “The ‘term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees.’  Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)).  See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).”  Jolliffe v. W. Va. Univ., Docket No. 2013-0970-WVU (June 25, 2013).


Robert Brak, Senior Employee Relations Specialist at WVU, testified that Grievant’s actions constituted gross misconduct inasmuch as she was guilty of falsification of records when the records showed she was working when she was not in the building and she was eating, she instructed another employee to falsify records, and she was dishonest when Ms. Crabtree asked her about the incident.  He pointed out that she had been previously directed to take her lunch break at the scheduled time, which he found significant.  Ms. Crabtree went so far as to testify that Grievant had committed theft.


Grievant readily admits that she acted in violation of policy.  However, this alone is insufficient to constitute gross misconduct.  There was no “wanton disregard” of standards of behavior by Grievant arriving back at the workplace two minutes late because it took that long to obtain lunch, taking five minutes to eat her lunch on the clock, or asking or directing an employee to clock her in.  Of importance in evaluating the seriousness of Grievant’s actions is the fact that, had Grievant not been clocked in by another employee and clocked herself in after she ate, her time card would have shown that she clocked in on time, at 11:30 a.m.  It is quite clear that while Grievant’s decision to go to Taco Bell may have been unwise, and her other actions on the day in question were in violation of policy, they did not constitute theft or even petty theft, and they fall well short of what a reasonable person would consider to be gross misconduct.  If Respondent is going to punish every employee who fudges his or her time, Respondent will be too busy on this project to accomplish anything else, other than creating an unpleasant work environment.


Grievant’s actions do constitute insubordination.  Insubordination "includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued ... [by] an administrative superior." Butts v. Higher Educ. Interim Governing Bd., 569 S.E.2d 456 (W. Va. 2002) (per curiam). See Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).   In this instance, Grievant left for lunch at the proper time, but, due to no fault of her own, obtaining lunch took longer than the 30 minutes allocated for lunch.  Once she obtained her lunch, she certainly chose to take five minutes to eat it, rather than be hungry until her next break, but this act cannot be categorized as a defiance of authority.  Grievant knowingly acted in violation of policy, however, by asking a subordinate employee to clock her in, whether she considered this an order or not.


The only remaining issue is Grievant’s intentional act of being untruthful with her supervisor when she was initially confronted.  Certainly, Grievant’s dishonesty cannot be condoned.  Grievant, however, was remorseful, and notified her supervisor the very next day that she had not been truthful, and apologized.  Grievant acknowledged her inappropriate actions, and accepted that some level of discipline was appropriate, but did not believe that the penalty of dismissal was appropriate.


“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

While Grievant is not a “civil service” employee, she has acquired a property interest in her employment after 23 years of good service, and the rulings of the Supreme Court of Appeals of West Virginia on the appropriate penalties for state civil service employees, if not controlling, provide guidance.  "The work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 285, 332 S.E.2d 579, 585 (1985) (per curiam).  The Supreme Court of Appeals of West Virginia has also concluded that “[t]he petty theft by state hospital employees of clothing donated for patients is worthy of discipline, but does not constitute good cause for dismissal of long-term civil service tenured employees with unblemished work records.”  Syl. Pt. 1, Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983).


In Waugh v. Board of Education, 177 W. Va. 16,  350 S.E.2d 17 (1985) (per curiam),  Mr. Waugh had stolen a radio, a tool box, and a cash box containing $25.00 from a clinic on school grounds but not part of the school and not during work hours.  The Court found that dismissal was not warranted because Mr. Waugh, a seven-year employee, voluntarily admitted the theft, returned the property, was intoxicated at the time of the theft, and expressed deep remorse.  The Court found a “two-year period without pay is sufficient punishment.”


In discussing Waugh and Blake, supra., the Grievance Board has stated:

These cases demonstrate that even when the conduct is clearly wrong, dismissal from employment is not necessarily justified for a long-term employee with otherwise good performance of his/her duties.  In this case, Grievant had been employed by Respondent for ten years and had no prior history of discipline.  Like Blake, the value of the pepperoni rolls [she took] is limited.  Although Grievant could have purchased the pepperoni rolls, they were otherwise slated to be thrown in the trash.  Even if it is fair to say that the rolls are “worth” the $80, Grievant would have been charged for the rolls if she bought them, that is a comparable monetary amount to the thirty donated shirts the Blake grievants stole, which the Supreme Court deemed “petty theft.”
Tyree v. Mercer County Bd. of Educ., Docket No. 2014-1683-MerED (Jan. 7, 2015).  The Administrative Law Judge in Tyree ultimately, however, did not return the grievant to work, because, unlike the employees in Blake and Waugh, supra, the grievant “showed no remorse for her actions.  Second, and most importantly the consequences of Grievant’s actions for Respondent are much more serious. . . .  In this case, there are specific federal regulations tied to funding requiring that food be disposed of in only certain ways.  If employees were allowed to take this food, that otherwise was required to be thrown away, Respondent’s federal funding could be jeopardized.”


In this case, Grievant expressed remorse for all her actions.  In fact, after she lied to Ms. Crabtree, she called her the very next day at home and told her she had lied to her and apologized.  Grievant acknowledged her actions were wrong and was willing to accept a more appropriate level of punishment.  Grievant has demonstrated that the penalty imposed was clearly excessive and reflects an abuse of discretion and an inherent disproportion between the offense and the personnel action.  The penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances.  The disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.
  Given Grievant’s work record, the undersigned concludes that a ten-day suspension without pay is an appropriate penalty for Grievant’s offense.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


2.
“The ‘term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees.’  Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)).  See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).”  Jolliffe v. W. Va. Univ., Docket No. 2013-0970-WVU (June 25, 2013).


3.
Insubordination "includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued ... [by] an administrative superior." Butts v. Higher Educ. Interim Governing Bd., 569 S.E.2d 456 (W. Va. 2002) (per curiam). See Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).


4.
Respondent proved that Grievant was insubordinate.  Respondent did not demonstrate that Grievant’s actions on June 17, 2014, constitute gross misconduct.


5.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).


6.
The Supreme Court of Appeals of West Virginia has also concluded that “[t]he petty theft by state hospital employees of clothing donated for patients is worthy of discipline, but does not constitute good cause for dismissal of long-term civil service tenured employees with unblemished work records.”  Syl. Pt. 1, Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983).


7.
Grievant has demonstrated that the penalty imposed was clearly excessive and reflects an abuse of discretion and an inherent disproportion between the offense and the personnel action.  The penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances.  The disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to her position as a Campus Service Worker Lead at West Virginia University and to pay her all backpay to which she is entitled from the date her employment was terminated until the date she is reinstated, less ten days, plus interest, restore all benefits, as though she had not been dismissed from her employment, but instead had been suspended for ten days, and remove all references to the dismissal,  from all personnel records maintained at West Virginia University.  Respondent may place appropriate documentation in Grievant’s personnel file of the ten-day suspension without pay, noting Grievant’s actions.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
April 28, 2015
�  Respondent asked that the record be left open in order to submit Respondent’s Discipline Policy after the hearing.  This document was received and has been marked as Respondent’s Exhibit No. 9, and is Ordered admitted into evidence.


�  Grievant also argued that other employees who had committed the same offense received only a five-day suspension.  Respondent pointed out that the other employees disciplined had not committed the same offenses as Grievant.  While no other employee had been charged with lying to a supervisor, or taking five minutes to eat her lunch while on the clock, another supervisor did clock other employees in.  Whether the other supervisor directed an employee to clock her in or took her employees’ time cards and clocked them in, the other supervisor indicated to employees that it was acceptable to clock other employees in, knowing this was not allowed.  However, given the finding that the penalty imposed was clearly excessive, this issue need not be addressed further.


�  Respondent argued for the first time in its post-hearing written argument that, should Grievant be awarded backpay, the award should be offset by any earnings during her period of dismissal; however, no testimony was elicited on this issue.  “Unless a wrongful discharge is malicious, the wrongfully discharged employee has a duty to mitigate damages by accepting similar employment to that contemplated by his or her contract if it is available in the local area, and the actual wages received, or the wages the employee could have received at comparable employment where it is locally available, will be deducted from any back pay award; however, the burden of raising the issue of mitigation is on the employer.”  Syllabus Point 2, Mason County Bd. of Educ. v. State Superintendent of Sch., 170 W. Va. 632, 295 S.E.2d 719 (W. Va. 1982).  Respondent also argued, for the first time in its post-hearing written argument that any backpay award should go only to the date the level three hearing was first scheduled, on January 28, 2015, since Grievant had requested a continuance of that hearing.  This continuance delayed the hearing by less than a month, and was granted for good cause shown.  Further, Grievant was not given the opportunity to address this argument due to the fact that Respondent did not argue this at the hearing.  To address either of these arguments now would be contrary to Grievance Board practice and unfair to Grievant.






