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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LESTER THOMPSON,



Grievant,

v. 






DOCKET NO. 2014-1484-MAPS

DIVISION OF CORRECTIONS/HUTTONSVILLE

CORRECTIONAL CENTER,



Respondent.


DECISION

This grievance was filed at level one of the grievance procedure by Grievant, Lester Thompson, on or about April 18, 2014, challenging his 20-day suspension without pay by Respondent, the Division of Corrections.  The relief sought by Grievant is “[s]uspension removed from my record immediately.  Full pay for any time served on suspension.  Changes made to the way video and evidence is shared or accessed at HCC.”  


A conference was held at level one on May 6, 2014, and a decision denying the grievance was issued on May 27, 2014.  Grievant appealed to level two on or about June 12, 2014, and a mediation session was held on October 21, 2014.  Grievant appealed to level three on November 6, 2014.  Three days of hearing were held at level three before the undersigned Administrative Law Judge on March 24, June 30, and August 25, 2015, in Elkins, West Virginia.  Grievant appeared pro se, and Respondent was represented by John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on September 28, 2015, on receipt of the last of the parties’ written proposals.


Synopsis

Grievant was suspended for 20 days without pay by Respondent for excessive use of force involving an inmate.  Respondent demonstrated that Grievant did not follow proper policy, procedure or training when he removed one hand from the inmate’s back to open a door, releasing his complete control of the inmate.  This allowed the cuffed and shackled inmate to attempt to spit at Grievant.  Grievant’s reaction was to push the inmate away from himself and toward officers who were coming to assist, resulting in the inmate falling on the floor, unable to catch himself.  Respondent did not demonstrate that Grievant acted improperly prior to this with regard to this inmate, or that he falsified records, as he was charged with.  Respondent considered Grievant’s work history in determining to assess a 20-day suspension rather than dismissal or a 30-day suspension.  As Respondent did not prove all the charges against Grievant, the discipline imposed should be reduced to a 15-day suspension without pay.

 
The following Findings of Fact are made based on the record developed at the level three hearing.


Findings of Fact

1.
Grievant has been employed by the Division of Corrections (“Corrections” or “Respondent”) since August 18, 1997, and is assigned to the Huttonsville Correctional Center (“HCC”), near Elkins, West Virginia.  At the time of the incident that gave rise to this grievance, Grievant had been the Unit Manager of the Segregation Unit at HCC since early 2011, and is considered to be security staff.


2.
Inmates are housed in the Segregation Unit at HCC when they are “under administrative segregation, disciplinary detention and temporary housing for special management.”  Respondent’s Level 3 Exhibit 20.


3.
By letter dated March 24, 2014, Grievant was advised that he was being suspended for 20 days without pay for failure to follow policy, unprofessional treatment of an inmate, and gross negligence, all related to an excessive use of force incident on December 12, 2013, which resulted in injury to inmate BH.
  The letter also cites in support of the suspension, “[f]alsifying any records through misstatement, exaggeration, or concealment of facts,” but does not indicate the basis for this allegation.


4.
On December 12, 2013, Grievant had an inmate, BH, brought to his office to discuss a grievance the inmate had filed.  Grievant often has inmates brought to his officers so he can talk to them.  The inmate’s legs were shackled, and his hands were cuffed to a belly chain.  Two officers escorted the inmate to Grievant’s office and both then left.  One of the officers, Corporal Dustin Cassell, was told by the other office, Lieutenant Robert Kesling, to take his lunch break, and he did so in the Control Room.


5.
Grievant’s office is at the rear of a small office area shared by a female Office Assistant and Case Manager Brian Simmons.  The room also has file cabinets and a radio, which is usually playing.  Lieutenant Kesling stood near the door of the outer office while the inmate was in Grievant’s office.  This door opens to a sallyport, which is a transition area from the unit where the inmates are housed.  When this door is closed it cannot be opened by anyone in this office.  It must be opened by employees in the Control Room, which is on the other side of the sallyport.  While the inmate was in Grievant’s office, this door was ajar, which is normal.  The sallyport is a small, narrow hallway.  Control Room personnel must also open the door from the sallyport to the day room off the inmate housing unit.


6.
Grievant and BH were sitting in chairs in Grievant’s office facing each other. Grievant’s desk is L-shaped and was against a wall, so that no portion of the desk was between Grievant and BH.  The door to Grievant’s office was open.  Grievant was talking to BH about his behavior on the segregation unit.  BH told Grievant he was starting to piss him off.  The inmate had his hands up to his chin and was working the hand cuffs.  Grievant asked BH what he was going to do if he got the cuffs off, and BH responded that he was going to kick Grievant’s ass, got out of the chair, and came toward Grievant.  Grievant, who is a large man, grabbed BH by the shirt, turned him away from him, and put the inmate’s upper body on the desk.  While this was occurring, BH tried to spit on Grievant twice.


7.
Mr. Simmons heard chains rattling, and quickly went to Grievant’s office.  He saw the inmate on Grievant’s desk, and grabbed the inmate by the ankles.  Mr. Simmons asked Grievant if he wanted to take BH to the floor.  Grievant asked BH if he was done, and he responded, “yes, sir, I’m done.”  Grievant believed he had control of the inmate, and that BH was compliant at that point.  Grievant told Mr. Simmons he did not want to take the inmate to the floor.  Mr. Simmons released the inmate’s legs and returned to his desk.  Grievant stood the inmate up, and began to escort him out of the office.  Lieutenant Kesling had not heard the chains or any other unusual noise, but he moved toward Grievant’s office when he saw Mr. Simmons do so.  Lieutenant Kesling did not offer assistance to Grievant, nor did Grievant indicate he needed assistance.


8.
Mr. Simmons had observed that the inmate was showing no signs of resistance when he released him, and he believed the incident was over and the inmate was under control.  He did not believe he would not have released the inmate if he had thought the inmate was still acting aggressively.


9.
As Grievant took BH out of the office he told Lieutenant Kesling that BH was going on strip cell status.  Lieutenant Kesling went to the door to the sallyport and opened it so Grievant could continue to escort BH out to the sallyport.  As Grievant got to the door to the sallyport, BH said in response to the strip cell command, “that’s bullshit,” and BH pushed backward into Grievant near the door frame.  Grievant was concerned about the inmate using the door frame for leverage and hurting the Office Assistant seated nearby, with the file cabinets, a fire extinguisher, and radio and other office equipment all in the vacinity.  He did not believe the office was a good place for a use of force.  Grievant committed his own body weight to push BH out the door into the sallyport as quickly as possible, and in doing so, the inmate made contact with the wall of the sallyport with some force.  Grievant had both hands on the inmate’s back.


10.
As Grievant exited the office with BH, the door to the office shut.  Mr. Simmons heard the noise associated with Grievant taking BH to the sallyport wall, and attempted to exit the office to offer assistance, but was unable to do so because the door was shut and could only be opened by someone in the Control Room.


11.
BH again became compliant.  Rather than calling for Lieutenant Kesling to help him, Grievant yelled for the Control Room officer to pop the door to the day room of the inmate housing unit, and yelled for the officers in the day room to come and get BH.  Grievant did not wish to take the inmate to the floor in the small sallyport area, preferring to deal with BH in the larger area of the day room.  Lieutenant Kesling believed it would have been difficult in the tight space provided in the sallyport area for two officers to take control of the inmate, but that option did not present itself to him because the events happened too quickly.


12.
Once the Control Room officer popped the door to the day room, it had to be opened by hand.  Rather than waiting for Lieutenant Kesling to open the door, Grievant told BH, “let’s go,” released his hold on him with one hand to open the door, and then heard BH drawing spit.  Grievant’s actions after that were designed to keep BH from spitting in his face.  Grievant pushed BH away from him with force into the day room, and BH, being unable to catch himself because of the shackles and cuffs, fell on the floor, with some part of his face hitting the floor.  Grievant saw that the officers in the day room were arriving on the scene, as was Corporal Cassell who had gotten up to assist as soon as he saw Grievant bringing BH out of the office.  Grievant told the officers BH was going on strip cell status, and returned to the sallyport so he could go immediately to the restroom to see if he needed to wash spit off himself.


13.
Those employees who knew Grievant and who observed his demeanor during the incident did not believe that he exhibited anger toward inmate BH during this incident.


14.
Corporal Cassell was not available to assist Grievant until BH was on the floor, because he had to wait for the officer in the Control Room officer to pop the door to the sallyport.  Corporal Cassell and Correctional Officer II Michael Mussi picked BH up off the floor and placed him on the wall until they could get gloves on.  BH was bleeding from the chin area.  BH was taken to the medical unit at HCC and treated for an approximately one inch laceration to the left side of his chin, and a reddened area to the left cheek.  No one was able to determine when the injury to BH occurred.


15.
It is not uncommon for Grievant to escort inmates who have been in his office to the sallyport.


16.
Grievant went to Associate Warden of Security John Murphy immediately and reported the incident and told him he needed to watch the video, and it was not going to be pretty.


17.
Grievant completed an incident report in which he stated he had “tossed” or “thrown” the inmate onto the housing unit.  Warden Plumley, Associate Warden Murphy and Associate Warden of Programs Diana Miller were aware that Grievant has difficulty wording reports, that his wording is sometimes not politically correct, and he uses incorrect punctuation and run-on sentences.  Associate Wardens Miller and Murphy worked with Grievant on proper wording of the incident report.  Associate Warden Murphy told Grievant to rewrite his incident report.  Associate Warden Miller advised Grievant that if he had followed policy, he needed to word the incident report so that it was by policy.  Grievant’s second incident report said that he had “positioned [BH] toward responding staff and physically directed him into the E-1 day room,” and the inmate “did lose his footing and balance and fell to the floor on his side and back.”


18.
Associate Warden Murphy believed Grievant acted improperly when he took one hand off the inmate so that he no longer had complete control of him, and when he pushed the inmate into the day room area.  Associate Warden Murphy also believed that Mr. Simmons should have continued to assist Grievant, rather than returning to his desk.


19.
Correctional Officer Gary Arbogast is a defensive tactics instructor for Corrections.  He agreed that the sallyport is a tight area, and that it is an individual’s call as to when to engage or disengage an inmate based on training and the verbal and non-verbal cues of the inmate.  However, Correctional Officer Arbogast agreed with Associate Warden Murphy that once he had control of the inmate, he would have kept the inmate on the wall with both hands on the inmate and not have released any control.  Correctional Officer Arbogast teaches that the officer should commit his full body weight and move rapidly when necessary to control an inmate, and it was his experience that the harder the inmate is resisting, the harder he will hit the wall.


20.
Warden Plumley concluded that Grievant had made several bad decisions during this incident.  He believed that Grievant should have turned the inmate over to Lieutenant Kesling and Mr. Simmons and directed what occurred rather than trying to escort the inmate himself, and that when Grievant had the inmate on the wall in the sallyport, he should have held him there until a spit mask was obtained, and another officer could assist with the inmate.


21.
Warden Plumley met with personnel in the Corrections Commissioner’s Office to discuss what discipline should be imposed on Grievant.  The discussion started with whether Grievant should be dismissed.  Warden Plumley did not want to see Grievant dismissed because he was a long-time, good employee with no prior disciplinary action, he participates in Special Operations, and was a member of the Crisis Negotiation Team.  A 30-day suspension was discussed, and it was finally agreed that a 20-day suspension without pay would be imposed for excessive use of force because of the way Grievant shoved the inmate from the sallyport.


22.
Grievant has extensive knowledge of and training in use of force.  His training was that when an inmate becomes compliant, the officer is to take steps to try to de-escalate the situation.  Grievant regretted that his actions caused the inmate to fall, and he learned from this incident to keep both hands on the inmate, regardless of whether the inmate seems to have become compliant, until another officer is able to assist.


23.
Employees of HCC who had no personal knowledge of the incident at issue attempted to influence the investigation and the discipline imposed on Grievant by contacting and making inappropriate comments to witnesses and sending anonymous letters to the investigator and the Commissioner of the Division of Corrections.  The record does not reflect whether these inappropriate actions were investigated.


24.
In May 2011, an employee of HCC was suspended for three days without pay for placing his foot on an inmate’s chest/neck area for about 10 seconds after the inmate released the employee from a chokehold during a cell extraction, and failing to put this information in an incident report.  Three other use of force incidents in 2011 at HCC resulted in discipline of two written reprimand and one three-day suspension without pay. 


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code  § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The undersigned will first address the charge in the suspension letter of “[f]alsifying any records through misstatement, exaggeration, or concealment of facts.”  Respondent presented no evidence to explain or support this charge, other than the written Report of Investigation prepared by Investigator Michael Bauso, which states that the incident report prepared by Grievant contains statements that “may be factual, they are not accurate and do not portray what happened.”  Grievant presented the testimony of Deputy Warden Murphy, who at the time was the Associate Warden of Security, that Grievant was assisted in the wording of his report by supervisory personnel.  Warden Plumley testified that he told Associate Warden Murphy and Associate Warden Diana Miller to be vigilant because Grievant’s written reports have flaws.  Associate Warden Miller testified that in Grievant’s initial incident report he used the word “toss” or “throw” with regard to how he got the inmate to move toward the responding officers, and they discussed that if he had followed policy, he needed to word the report so that it showed he followed policy.  First, it is difficult for the undersigned to understand how a report can be factual but not accurate, and Investigator Bauso had trouble with the distinction during his testimony.  Second, if Grievant changed the wording he used based on the coaching he received from the Associate Wardens, he cannot now be charged with falsification of records because he did as he was advised.  Respondent did not prove that Grievant falsified any record.


Respondent also did not demonstrate that Grievant acted improperly in the grabbing the inmate and putting him on his desk or in escorting the inmate from his office.  Grievant took control of the inmate in his office when the inmate exhibited aggressive behavior.  Respondent did not demonstrate that Grievant overreacted, or that his actions were not in accordance with proper policy and procedure.  Grievant gained control of the inmate, and the inmate became compliant.  All observers at this point agreed that the inmate was compliant and saw no need for a two-person escort.  It is easy to suggest in hindsight that things could have been handled differently, but Respondent did not demonstrate that Grievant violated any policy or procedure, or otherwise acted improperly, in escorting the inmate from his office.


Respondent likewise did not demonstrate that Grievant acted contrary to his training, or in violation of any policy or procedure, or that he otherwise did anything wrong when he took the inmate to the wall of the sallyport.  The Report of Investigation notes that the entire area cannot be viewed in the video of the incident, but nonetheless concludes that the inmate “does not appear to be resisting or struggling,” and that if he was the inmate “could have been controlled or taken to the grounds [sic].”  The Report of Investigation does not explain how the inmate could have safely been taken to the ground in the confined office space area, or even the confines of the sallyport.  The Office Assistant present in the office, Karen Channell, testified that the inmate started “bucking up” and resisting as Grievant was taking him out of the office.  Investigator Bauso made his conclusion that the inmate did not appear to be resisting or struggling without talking to Ms. Channell, telling her he did not need to talk to her because she was not involved.  Lieutenant Kesling testified that the inmate looked like he pulled away from Grievant.  Grievant testified the inmate pushed backward toward him, Grievant assessed the situation, and committed his body weight to pushing the inmate out of the office, as he was trained to do.


It is clear from the evidence that the inmate did, in fact, begin resisting in the office, and Grievant assessed the situation and determined that he needed to move the inmate quickly to the sallyport to get the inmate away from the office equipment and the Office Assistant.  Grievant used his training, which called for him to use his body weight against the inmate’s actions, and the result was that the inmate hit the wall with force.  It was at this point, however, that it should have been clear that the inmate could not be trusted to remain compliant.  Grievant did not explain why he was in such a hurry to move the inmate into the day room once he had control of him on the wall.  There was no reason for Grievant to take one hand off the inmate to open the door.  He could have waited for Lieutenant Simmons to open the door, and for Lieutenant Simmons to get additional officers to assist.  Grievant acknowledged that he should not have released any control of the inmate.  Once Grievant released the inmate, he gave the inmate the opportunity to spit at him, which then resulted in Grievant pushing the inmate away from him to avoid injury to himself, i.e., exposure to disease transmitted by saliva, and the inmate falling.  Grievant’s training is designed to keep this type of bad result from occurring.


It is unfortunate that many people at HCC apparently took this opportunity to criticize Grievant, rather than using it as a learning opportunity.  This incident demonstrates that even a seasoned officer can make a mistake, and an inmate can quickly seize the opportunity to turn a situation to his advantage.  Once the inmate does so, things are not likely to go well.  Correctional Officers have a difficult job, and need to be vigilant and use their training in order to prevent injury to themselves and inmates.


The remaining issue is whether a 20-day suspension was the appropriate penalty. “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

Grievant argued that the discipline imposed was far more severe than that imposed on other officers involved in excessive use of force incidents, as the discipline imposed in other cases had not exceeded a suspension of more than three days without pay.  Grievant also argued he was further punished by being transferred to a different unit, and by being precluded from any promotional opportunities for two years.  No evidence was presented that Grievant was transferred as a result of this incident, or that he could not be promoted for two years.  Grievant also pointed to his stellar record, which Respondent took into consideration.


Respondent’s personnel certainly have the experience required to determine whether Grievant used excessive force, and how this compared to other instances of use of force.  In this instance, it appears that had Warden Plumley not spoken on Grievant’s behalf, he would have been dismissed from his employment.  Had Respondent proven all the charges, the undersigned would be inclined to defer to Respondent’s evaluation of this incident and not mitigate the penalty.  The undersigned, however, has determined that Respondent failed to prove all the charges against Grievant, and that certain findings of the Report of Investigation relied on by Respondent were not accurate.  Given that Respondent failed to prove all the charges, the undersigned concludes that the discipline imposed should be reduced accordingly.  The discipline will be reduced to a 15-day suspension without pay.


The following Conclusions of Law support the Decision reached.






Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code  § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Respondent did not prove the charge of “[f]alsifying any records through misstatement, exaggeration, or concealment of facts.”


3.
Respondent did not prove that Grievant violated any policy, procedure or rule in taking the inmate to the sallyport wall with force in response to the inmate’s action, in placing the inmate on the desk, or in escorting the inmate out of the office without assistance.  Grievant reacted as he was trained to do, and in accordance with policy and procedure.


4.
Respondent demonstrated that it was improper for Grievant to release control of the inmate in order to open the door to the day room, which allowed the inmate to attempt to spit at Grievant and Grievant pushing the inmate away from him, ultimately resulting in a preventable injury to the inmate; and that Grievant’s training should have caused him to maintain complete control of the inmate at all times.


5.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State]  Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


6.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

7.
Grievant demonstrated that the discipline imposed should be reduced to reflect the charges proven.


Accordingly, this grievance is GRANTED IN PART, AND DENIED IN PART.  The discipline imposed is ORDERED reduced to a 15-day suspension without pay.  Respondent is ORDERED to pay five days back pay, and reinstate all other benefits to reflect a 15-day suspension without pay.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
November 9, 2015


 
    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

�  Consistent with Grievance Board general practice, the inmate involved will be identified in this decision by his initials.






