WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
KERRA LAYNE,

Grievant,

v.






                Docket No. 2014-1763-CONS

KANAWHA COUNTY BOARD OF

EDUCATION,

Respondent.

DECISION


Grievant, Kerra Layne, was employed by the Kanawha County Board of Education ("Board") as a sign language interpreter and filed a grievance against Respondent on or about April 17, 2014, which was assigned Docket No. 2014-1467-KanED, alleging:

Grievant has been suspended without pay since after the school day of March 28, 2014.  Ms. Layne did not receive a pre-determination hearing before she was suspended under W. VA. CODE § 18A-2-7.  Moreover, there was not cause to suspend her under the factors enumerated under W. VA. CODE § 18A-2-8.  Even if there is just cause, the length of unpaid suspension already imposed constitutes a punishment that is too extreme.  Additionally, Ms. Layne was asked to take a drug test without proper cause, in violation of Kanawha County's Drug Policy.  Finally, the decision to suspend Ms. Layne was based, at least in material part, on factors that constitute discrimination based on her sex and also on her disability status.
 
A Level I hearing for this grievance was held on May 2, 2014.  This hearing was also noticed as a hearing on Grievant’s suspension.  The grievance was amended at the beginning of the Level I hearing to include a complaint that Grievant was not permitted to use the telephone during her meeting with the school principal on March 28, 2014.  A decision denying this grievance was issued on May 29, 2014.


On or about May 21, 2014, Grievant filed another Level I grievance which was assigned Docket No. 2014-1580-KanED, stating:

1.  Grievant was suspended by the Kanawha County Superintendent of Schools without pay effective March 31, 2014 and given written notice of this by letter dated April 3, 2014. The Kanawha County Board of Education has never approved this suspension. Under W. VA. CODE § 18A-2-7, a county superintendent may only suspend a teacher for 30 calendar days without obtaining approval from the county board of education.

2. Ms. Layne, a teacher working under a probationary contract, has been notified that her employment contract will not be renewed for the 2014-15 school year. The parties had a hearing on this matter on May 7, 2014 before the Kanawha County Board of Education. The Board upheld the Superintendent's recommendation to not renew Grievant’s contract on one basis: a refusal on Ms. Layne's part to take a "for cause" drug test.  As of the date of this filing, the Board still has not memorialized its  decision by a written document.
At the time of the issue of whether Ms. Layne would or would not take the drug test arose, after being told by her building principal that she may be terminated if she refused the test, Ms. Layne requested to use the school telephone. One of the people she wanted to call was her WVEA attorney. However, Ms. Layne was denied the opportunity to contact her attorney in violation of her rights under State Grievance Law to have an employee representative at any meeting that may lead to discipline. Had Ms. Layne been able to speak to her attorney, she would have taken the drug test.

A Level I conference was held on June 10, 2014, and a decision denying the grievance was issued on June 17, 2014. Upon Grievant’s motion, these grievances were consolidated by order dated July 31, 2014. As relief, in the consolidated grievance, Grievant seeks reinstatement, back pay, interest and a renewal of her contract for the 2014-2015 school year. 

The consolidated grievance proceeded to Level II on August 7, 2014, and Grievant filed a Level III appeal on or about August 20, 2014.  A Level III hearing was held on January 6, 2014, before the undersigned.  Mr. Andrew Katz, Esq., represented Grievant at that hearing and Mr. James Withrow, Esq. represented the Board as its counsel. At the conclusion of the hearing, the parties agreed to submit post-hearing arguments, the last of which was received on February 27, 2015, upon which date this matter became mature for decision. 
Synopsis
Grievant was terminated from her position as a sign language interpreter for refusing to take a drug test when the principal told her she had reasonable suspicion that Grievant was under the influence of drugs or alcohol.  Grievant contends there was not reasonable suspicion to require her to submit to a drug test and that her behavior/conduct could be explained due to various medical conditions/disabilities. However, Grievant never provided proof of these medical conditions to her employer, though the employer requested it approximately a month before Grievant was asked to submit to a drug test and did not establish that she had the disabilities claimed. The school principal was familiar with Grievant's habitual demeanor/behavior, which included restlessness, body movement and rapid speech and, in the past, Grievant had informed the principal of some of her medical conditions. Nevertheless, Grievant’s demeanor on March 28, 2014, was "drastically different" than her demeanor/behavior prior to that time. The school principal received several reports of Grievant’s behaviors on March 28, 2014, that suggested drug/alcohol induced impairment and the principal’s own observations confirmed same, creating a “reasonable suspicion” to require Grievant to undergo a drug test. Therefore, Respondent properly suspended Grievant for 30 days pending a hearing before the Board. Grievant correctly contends that Respondent violated W. VA. CODE § 18A-2-7(c) when it did not provide her with a hearing on the charges filed by the superintendent within 30 calendar days of her suspension. Grievant further contends that she was entitled under W. VA. CODE § 18A-2-7 to a pre-determination hearing before her suspension and a pre-termination hearing and that there was not cause to suspend her under the factors enumerated at W. VA. CODE § 18A-2-8. These code sections are inapplicable to probationary employees. W. VA. CODE § 18A-2-8a governs probationary employees and does not require Respondent to provide a predetermination hearing before suspension or pre-termination hearing for its probationary employees. 
Grievant further alleges that Respondent did not permit her to use the telephone after the principal requested that she undergo a drug test, in violation of W. VA. CODE § 6C-2-3(g)(1). However, Grievant admittedly did not state that she wished to call her attorney or otherwise make an affirmative request to have a representative present during her meeting with the principal and, therefore, did not demonstrate that Respondent violated W. VA. CODE § 6C-2-3(g)(1). Respondent’s policy provides that refusal to take a drug test, after the establishment of reasonable suspicion, is grounds for termination. Therefore, Grievant's refusal to submit to a drug screening warranted her termination.
The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.

Facts
1. Grievant worked as a probationary employee of the Board, as a sign language interpreter assigned to Stonewall Jackson Middle School ("Stonewall”) beginning in January of 2014. At all times relevant to this grievance her status was probationary.

2.
Ms. Jessica Austin was the Principal at Stonewall during the 2013-2014 school year. It was her first year as a building principal. 
3.
Ms. Austin had been given training on the Board’s drug policy and on what constituted reasonable suspicion of improper/illegal drug use. Admittedly, Ms. Austin did not specifically recall whether she was given training on the Board's “Reasonable Suspicion Observation Checklist,” ("Checklist") that is used to determine whether there is reasonable suspicion. 
4.
On January 30, 2014, Ms. Austin had a conference with Grievant regarding her “erratic” behavior. The school nurse was also present at the conference to observe, because Ms. Austin believed Grievant might be impaired. 
5. During this conference, to explain her behavior, Grievant informed Ms. Austin that she had scoliosis and general anxiety disorder. 
6. When Grievant stated that she felt she had a history from jobs she had held in the past and did not want to be judged based upon that, Ms. Austin assured Grievant that she was welcome at Stonewall and that they would “move forward” with what Ms. Austin observed of Grievant there.  Ms. Austin did not request Grievant to take a drug or alcohol test on January 30, 2014, but informed Grievant she was going to make note of the conference. 

7. Ms. Austin also requested documentation of Grievant's medical conditions during the January 30, 2014, meeting. 
8. On March 28, 2014, five employees at Stonewall came to Ms. Austin to relate their concerns about Grievant’s behavior, who was reportedly behaving erratically. Grievant was seen in a vehicle during her lunch period, moving or waving her arms about, as if perhaps “fighting” with someone.
 She was also observed staggering or tripping in the classroom and knocking over a can of pencils in the office. Additionally, Ms. Austin was informed that a restroom that had just been vacated by Grievant smelled of smoke.  
9. On March 28, 2014, before her meeting with Grievant, Ms. Austin personally observed Grievant “running after trash” on the lawn of Stonewall, and Ms. Austin found it strange that Grievant would run some distance to retrieve one piece of refuse. 
10. On the morning of March 28, 2014, Grievant was late in arriving to work and failed to either sign in or punch in for work, as required.  Ms. Austin testified that Grievant had often been absent from work prior to March 28, 2014. 
11. After the reports of Grievant’s unusual behavior, Ms. Austin called Ms. Carol Hamric, the Executive Director of Human Resources for the Board, to relay her suspicions concerning Grievant. Ms. Hamric instructed Ms. Austin to personally evaluate Grievant's behavior.
12. Subsequent to that call, Grievant met with Ms. Austin in her office. Grievant could not sit still and appeared to be extremely anxious. 
13. Ms. Austin recorded her observations of Grievant’s behavior during their March 28, 2014, meeting on the Checklist, indicating Grievant’s eyes were “glassy,” her mouth dry and her hair messy. 
14. The Checklist also indicated Grievant was “rambling,” overly-talkative, excessively polite and had difficulty holding her pen.  
15. It further indicated Grievant moved quickly and contorted her body, i.e., was moving her torso about. 
16. Additionally, Grievant appeared to be fixated on her “bag” while Ms. Austin was talking to her. Grievant told Ms. Austin that she could look in the bag if she wished, and Ms. Austin declined.
17.
During their meeting, Grievant’s repeated questions of Ms. Austin concerning whether she (Grievant) appeared to be coherent struck Ms. Austin as highly unusual.
18. 
Ms. Austin did not ask Ms. Layne to explain the conditions she observed as reflected on the Reasonable Suspicion Checklist. She did not ask Ms. Layne for an explanation of why her eyes were watery, why she was talking in a rambling manner, was “overly polite” and had a dry mouth. However, during the March 28, 2014, meeting with Ms. Austin, Grievant explained that carpal tunnel caused her to drop the pen she was holding.  
19.  Grievant never provided Ms. Austin or the Board with any medical documentation of carpal tunnel syndrome. 

20.
Additionally, during the January 30, 2014, meeting with Ms. Austin, Grievant explained she had scoliosis, which caused her to move about, and an anxiety disorder, which caused her rapid, "pressured" speech. 
21.  Grievant never provided Ms. Austin or the Board with any medical documentation of either scoliosis or an anxiety disorder, as requested on January 30, 2014.
22.
Ms. Austin admitted that there may have been reasons unrelated to drugs/alcohol use, which might cause an individual to manifest the behaviors or physical symptoms she noted on the Checklist after observing Grievant. 

23.
Ms. Austin was familiar with Grievant's habitual demeanor/behavior, which included restlessness, body movement and rapid speech.
 24.
Grievant’s demeanor on March 28, 2014, was "drastically different" than her demeanor/behavior prior to that time.
25. 
Based upon Grievant's "extreme difference" in behavior on March 28, 2014, coupled with the reports from school employees concerning Grievant's behavior that day, Ms. Austin was concerned with Grievant's safety and that of Stonewall students.  
26. Ms. Austin informed Grievant she suspected Grievant was impaired, and was going to recommend to Human Resources that she should undergo a drug test.

27. Therefore, Ms. Austin called Ms. Carol Hamric during the March 28, 2014, meeting, while Grievant was present in the office. Ms. Hamric was placed on speakerphone and stated she would send a team to the school to administer a drug test.

28. Grievant responded that she would not submit to a drug test.

29. Ms. Hamric explained to Grievant that there could be serious consequences for refusing to take a drug test. 
30. Grievant said she was aware of this, but had been told in the past not to take another drug test.

31. 
Grievant informed Ms. Austin that she wanted to make a call, and needed to do so on a school phone as her cell phone was not in service. 

32.
Grievant intended to call her attorney to seek advice on whether to submit to the drug test, but did not tell Ms. Austin whom she wished to call.

33.
 Grievant told Ms. Austin her husband would pick her up from school after their meeting.


34.
Ms. Austin completed the Reasonable Suspicion Observation Checklist on March 28, 2014. She obtained verbal authorization from Ms. Hamric to have Grievant drug tested at 2:51 p.m. Ms. Hamric signed off on the checklist at 2:59 p.m. After speaking with Grievant about the test, and Grievant’s refusal to take the test, Ms. Austin noted on the form that Grievant refused to take the test at 3:17 p.m., and sent Grievant home. Ms. Austin completed the form in its entirety in the afternoon, but signed the form later, at 8:21 p.m.

35. By letter dated April 2, 2014, Superintendent Ronald E. Duerring ("Superintendent") notified Grievant that her refusal to undergo drug testing constituted grounds for termination of her employment under Board Policy G81.10 and suspended Grievant without pay pending further review of the matter.
36. Respondent's Drug Policy ("Drug Policy"), sets forth “ … two types of cases in which reasonable suspicion procedures may be invoked”: “Chronic,” in which there are changes in job performance or behavior over time where the use of alcohol or dugs may be reasonably suspected and “Acute,” (i) appearing in a specific incident or observation to then be under the present influence of alcohol and/or drugs; or (ii) after investigation of an accident it appears the use of alcohol or drugs is reasonably suspected to be a contributing cause. Regardless of any previous history, immediate action is necessary. See Section G81.11 of Drug Policy. The Drug Policy further states that:  
“[c]ircumstances under which substance screening may be considered, in either the chronic or acute case are: . . . . (2) Apparent physical state of impairment of motor functions; and (3) Marked changes in personal behavior not attributable to other factors. . . “ Id. 

The Drug Policy further provides that:

"[r]efusal to sign the form or leaving the work area prior to the substance test without permission of the supervisor, or refusal to cooperate in any way with the testing process, shall be grounds for termination of employment." Id. 
The Drug Policy further provides that:

“[a]n employee who is required to submit to drug/alcohol testing based upon reasonable suspicion and refuses will be charged with insubordination, and necessary procedures will be taken to terminate the employee in accordance with Board Policy and state law." 

37. The Superintendent did not include Grievant on the list of probationary employees whose contracts were going to be renewed for the 2014-15 school year.

38. Grievant requested a hearing before the Board. On May 7, 2014, the Board conducted a hearing concerning whether Grievant’s contract should be renewed and unanimously voted to approve the Superintendent’s recommendation of non-renewal.
Discussion
Reasonableness of the Request for a Drug Test

Drug testing will not be found to be in violation of public policy grounded in the potential intrusion of a person’s right to privacy where it is conducted by an employer based upon reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others. Syllabus Point 2, Twigg v. Hercules Corporation, 185 W. Va. 155, 406 S.E.2d 52 (1990). 

The West Virginia Supreme Court of Appeals (“Court”) has upheld the drug testing of a public employee for “reasonable suspicion.” See Legg v. Felinton, 637 S.E.2d 576, 219 W. Va. 478 (2006). The policy in Legg, supra, provided, “Reasonable suspicion for requiring an employee to submit to drug and/or alcohol testing shall be deemed to exist when an employee manifests physical or behavior symptoms or reactions commonly attributed to the use of controlled substances or alcohol.” Respondent's Drug Policy ("Drug Policy"), sets forth “ … two types of cases in which reasonable suspicion procedures may be invoked”: “Chronic,” in which there are changes in job performance or behavior over time where the use of alcohol or drugs may be reasonably suspected and “Acute,” (i) appearing in a specific incident or observation to then be under the present influence of alcohol and/or drugs; or (ii) after investigation of an accident it appears the use of alcohol or drugs is reasonably suspected to be a contributing cause. Regardless of any previous history, immediate action is necessary. See Section G81.11 of Drug Policy. The Drug Policy further states that,  “[c]ircumstances under which substance screening may be considered, in either the chronic or acute case are: . . . (2) Apparent physical state of impairment of motor functions; and (3) Marked changes in personal behavior not attributable to other factors.” Id. The Drug Policy at sections (1) and (2) is consistent with the policy in Legg, requiring the employer to identify changes in the employee’s behavior over time, or related to a particular incident, which create a reasonable suspicion that the employee is under the influence of drugs or alcohol.  
Grievant contends that her behavior observed on the day in question is typical of her and the result of certain conditions she claims to have. Grievant cites to Lewis v. Dept. of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2014-1158-DHHR (October 21, 2014) in support of this argument. In Lewis, supra, the Grievance Board overturned grievant Lewis’ termination, which was based upon his refusal to take a drug test, because Respondent did not have a reasonable suspicion to conduct drug/alcohol testing of Lewis. The Grievance Board found that Lewis had completed the workday without any unusual behavior or seeming impairment being reported; the observations to support reasonable suspicion were characteristics Lewis normally displayed; and his alleged suspicious behavior could have been explained by nervousness. On the day in question, Lewis was scheduled for a predetermination hearing on another matter. This meeting was scheduled to take place after work, when Lewis was off-duty. After Lewis signed out, someone in a supervisory capacity over Lewis, who was to participate in the predetermination meeting, and who admittedly did not know Lewis very well, found his behavior suspicious of drug/alcohol use. However, based upon the testimony of another of Lewis’ supervisors who knew Lewis well, the Grievance Board found that Lewis’ demeanor, which allegedly suggested drug or alcohol use was typical of him. The present grievance is readily distinguishable from Lewis, Id., because, during the workday, various employees, as well as Ms. Austin, observed Grievant’s unusually erratic behavior. In addition, Ms. Austin, as the school principal, was familiar with Grievant's habitual demeanor/behavior, which included restlessness, unusual body movement and rapid speech. However, Ms. Austin plausibly testified that on the day in question, Grievant’s behavior was very different than it had previously been. Finally, though the undersigned does not doubt that Grievant was nervous under the circumstances, the undersigned finds it unlikely that Grievant’s unusual conduct was entirely due to nervousness.
Grievant further claims Ms. Austin did not have reasonable suspicion to recommend a drug test, because Grievant’s behaviors noted on the Checklist could have been caused by something other than drug/alcohol use. Grievant asserts that Ms. Austin, a first year principal who was dealing with her first reasonable suspicion drug incident, believed that her role was simply to check off factors on Respondent’s Checklist and that she improperly failed to solicit an explanation of those behaviors. However, these arguments fail. Ms. Austin had already heard Grievant's explanation in their January 2014, meeting that a medical condition (scoliosis) caused her body contortions/restlessness
 and that she suffered from anxiety, which caused her rapid speech.
 Ms. Austin had noted Grievant's "pressured," nervous speech prior to March 28, 2014, but Grievant had calmed herself down in the past, whereas during the March 28, 2014 meeting, she seemed unable to do so.
 Also, on March 28, 2014, Grievant explained that she dropped or threw her pen in Ms. Austin’s office because her carpal tunnel syndrome affected her grip. It was certainly not incumbent upon Ms. Austin to ask Grievant to offer explanations for each item she noted on the Checklist relating to Grievant’s demeanor/appearance, for e.g., why Grievant's hair was messy. Though familiar with Grievant’s usual demeanor and behavior, Ms. Austin found that Grievant's conduct on the day in question was substantially exaggerated/different, indicating to Ms. Austin that Grievant may have been impaired.

Even assuming Grievant's medical conditions as described were the cause of some of the above-detailed unusual behaviors, though Respondent specifically requested medical documentation of those conditions from Grievant approximately a month before Respondent asked Grievant to submit to a drug test, she failed to provide it. It does not make sense that Grievant would fail to provide such documentation, if it existed, when it could have explained some of the unusual behaviors questioned by her employer. Grievant failed to establish that she had the medical disabilities she claimed. However, even if Grievant proved she had all the medical conditions/diagnoses she described, scoliosis, carpal tunnel and general anxiety disorder, they would not necessarily explain why Grievant was seen stumbling or tripping in the classroom and knocking over pencils or avert “reasonable suspicion” under the circumstances. These actions are suggestive of motor impairment, which is not a symptom of the claimed conditions.  

In addition, Ms. Austin received training on the indicators of impairment, though she admittedly did not recall some of the specific details of that training. Ms. Austin consulted with the Executive Director of Human Resources before her meeting with Grievant, and was told to personally observe Grievant to determine whether there was reasonable suspicion to ask Grievant to submit to drug/alcohol testing.  The undersigned finds this consultation to be prudent. Though Grievant argues that Ms. Hamric finally determined that Grievant should be requested to undergo testing, Ms. Hamric was not called as a witness to testify concerning her role and the record does not support that assertion. The undersigned finds that Ms. Austin's observations of Grievant sufficiently supported the notations she made on the Checklist and those observations, in addition to the reports of other employees concerning Grievant's unusual behavior, created a reasonable suspicion of drug or alcohol use, justifying Respondent’s request for testing. 

Suspension Beyond Thirty Days
Grievant further contends that a county superintendent may only suspend a teacher for 30 calendar days without obtaining approval from the county board of education, pursuant to W. VA. CODE § 18A-2-7(c). “The superintendent’s authority to suspend school personnel shall be temporary only and a hearing upon charges filed by the superintendent with the county board and the period of suspension may not exceed 30 days unless extended by order of the board.” W. VA. CODE § 18A-2-7(c). Respondent points out that the period of March 31, 2014, through May 7, 2014, included 23 working days for 200-day employees and cites to Kinder v. Ron Duerring, Superintendent Kanawha County School Bd., Civil Action No. 14-P-361 (September 18, 2014), in support of its contention that "30 days" should be construed as work days, excluding holidays and weekends, rather than calendar days. However, the importance of statutorily prescribed time frames to both the employer and employee in connection with suspensions is obvious. If the Legislature had intended to give the superintendent authority to suspend employees beyond thirty calendar days, it could have specified same. Grievant was suspended at the end of the workday on March 28, 2014, and her hearing before the Board was on May 7, 2014, when the Board voted not to renew Grievant’s probationary contract. Grievant was suspended for thirty-eight days, which was eight days over the permissible time frame. 
Board Approval of Suspension

Grievant contends that the Board has never approved her suspension. However, Respondent accurately asserts that although the topic of the discussion at the Board meeting on May 7, 2014, was primarily the Grievant’s refusal to take the drug test and the non-renewal of her probationary contract, Board members also discussed Grievant’s pending suspension and the fact that she had not worked since March 28, 2014.  Respondent refers to the discussion by a Board member, Mr. Crawford, who incorrectly believed Grievant was permitted to return to work and was not suspended.
 When advised that Grievant was not permitted to return, Mr. Crawford expressed satisfaction with that answer. Grievant’s suspension status was discussed and mentioned at other times during the hearing. As asserted by Respondent, the transcript of the May 7, 2014, Board meeting indicates that Board members were fully aware Grievant had been suspended, that no one objected or took exception to same and the Board thereby ratified the suspension. 
Right to Contact Representative


Grievant complains that she was not permitted to use the telephone to attempt to contact her attorney prior to the drug test. W. VA. CODE § 6C-2-3(g)(1) addresses representation, and states:
An employee may designate a representative who may be present at any step of the [grievance] procedure as well as at any meeting that is held with the employee for the purpose of discussing or considering disciplinary action.

This provision gives employees the right to representation during pre-disciplinary conferences. See Koblinsky v. Putnam County Health Department, Docket No. 2010-1306-CONS (November 8, 2010). The Grievance Board in Beaton v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2013-0496-CONS (December 20, 2013), examined the Respondent’s Guidelines which instructed facility staff that employees do not have the right to have a representative present at an investigatory interview if conducted by staff members who do not have the authority to recommend or impose discipline. The Grievance Board determined that said policy violated the employees’ statutory rights, pursuant to W. VA. CODE § 6C-2-3(g)(1), and was contrary to its recent decisions. See Koblinsky, supra. Therefore, the Grievance Board in Beaton, supra. determined “ … [E]mployees have a right to representation during investigatory meetings that are not per se discipline, but where discipline could result.”
 “The label given the meeting does not matter. If the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right to have a representative present, if she makes such a request.” Koblinsky, supra. (Emphasis added.) See Swiger v. Dep’t of Veteran’s Assistance, Docket No. 2013-1134-DVA (Sept. 13, 2013), in which grievant Swiger “was not denied a representative in a predetermination hearing, as she never requested a representative to be present.”
The Grievance Board further clarified that, “[T]hese meetings are distinguished from counseling sessions and evaluation meetings where the intent is solely to advise employees of issues related to their employment so that the employee may improve.”
Koblinsky, supra.  Clearly, an employee has the right to representation at any meeting during which there will be a discussion of the employee’s conduct and which may lead to some disciplinary action. However, the employee must affirmatively request the representation, and the employer is not obligated to advise the employee of the right to representation. 
Grievant testified she asked Ms. Austin to use the telephone. However, Ms. Austin only recalls Grievant saying that her phone was out of order, and does not recall a request to use the phone. This presents a question of fact and the undersigned finds Grievant’s testimony on this matter to be credible. However, Grievant admittedly did not state that she wished to call her attorney or otherwise make an affirmative request to have a representative present during her meeting with Ms. Austin.
 Therefore, even though the undersigned finds that Ms. Austin likely declined a request by Grievant to use a phone, absent Grievant's affirmative request for representation, Respondent did not violate W. VA. CODE § 6C-2-3(g). Further, there is nothing in the Drug Policy providing the employee with the right to have a representative present during the administration of a drug test. 
Pre-Termination Hearing
Grievant contends she was entitled to a pre-termination hearing before the non-renewal of her probationary contract, citing to W. VA. CODE §§ 18A-2-8 and 18-2-6.
 "Under W. VA. CODE § 18A-2-8, due process requires a pre-termination hearing of a tenured employee under W. VA. CODE § 18-2-6. It is not necessary for a pre-termination hearing to be a full adversarial evidentiary hearing; however, an employee is entitled to a written notice of the charges, an explanation of the evidence, and an opportunity to respond prior to a Board of Education's decision to terminate the employee. If an employee presents a danger to students or others at work and there is no reasonable way to abate the danger, a pre-termination hearing is not required." Bd. of Educ. of the County of Mercer v. Wirt, 192 W. Va. 568, 453 S.E. 2d 402 (1994). These are protections afforded to tenured employees. However, Wirt, supra, held that [t]he Legislature, by enacting W. VA. CODE § 18A-2-6 (1973), which gives auxiliary and service personnel continuing contract status after three years of acceptable employment and providing that their employment could be terminated upon cause, intended to extend a tenure status to such employees. Syllabus Point 4, Bonnell v. Carr, 170 W. Va. 493, 294 S.E.2d 910 (1982). “When a probationary contract is not renewed per the procedure set forth in W. VA. CODE § 18A-2-8a, the board is 'not required to convene a pre-termination hearing because Grievant, in effect, was not terminated; rather, [her] contract, which is probationary and thus affords [her] no property interest in [her] employment, was not renewed.' [Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991)] (citing Belota v. Boone Co. Bd. of Educ., Docket No. 90-03-252 (Nov. 30, 1990); Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985)). Even if the reasons for non-renewal are disciplinary in nature, a probationary employee is not entitled to any protections beyond those provided for in W. VA. CODE § 18A-2-8a. [Citations omitted.]” Meredith v. Mercer County Bd. of Educ., Docket No. 00-27-247 (Jan. 31, 2001). It is undisputed that Grievant was a probationary rather than tenured employee, as she had not completed three years of acceptable employment with the Board. Under W. VA. CODE § 18A-2-8a, Grievant clearly was not entitled to a pre-termination hearing prior to the non-renewal of her contract. 
Basis for Non-Renewal of Probationary Contract
Grievant argues that the non-renewal of her contract was disciplinary in nature and is governed by W. VA. CODE § 18A-2-8. Respondent correctly asserts that the non-renewal of a probationary contract at the end of the school year, even for cause and if disciplinary in nature, is governed by West Virginia Code § 18A-2-8a, not West Virginia Code § 18A-2-8. See Baker v. Bd. of Educ., County of Hancock, 534 S.E.2d 378, 382 (W.Va., 2000) (per curiam). The non-renewal of a probationary contract is not a termination or disciplinary matter; thus, an employee whose contract was not renewed has the burden of proof by a preponderance of the evidence. McClain v. Jackson County Bd. of Educ., Docket No. 04-18-182 (Feb. 28, 2005). Loundman-Clay v. Higher Educ. Policy Comm'n, Docket No. 02-HEPC-013 (Aug. 29, 2002); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
 
“[T]he Legislature intended for probationary employees to be treated differently than non-probationary employees.” Baker, supra. W. VA. CODE § 18A-2-8a states:
The superintendent at a meeting of the board on or before May 15 of each year shall provide in writing to the board a list of all probationary teachers that he or she recommends to be rehired for the next ensuing school year. The board shall act upon the superintendent's recommendations at that meeting in accordance with section one of this article. The board at this same meeting shall also act upon the retention of other probationary employees as provided in sections two and five of this article. Any such probationary teacher or other probationary employee who is not rehired by the board at that meeting shall be notified in writing, by certified mail, return receipt requested, to such persons' last known address within ten days following said board meeting, of their not having been rehired or not having been recommended for rehiring.
Any probationary employee who receives notice that he or she has not been recommended for rehiring or other probationary employee who has not been reemployed may within ten days after receiving the written notice request a statement of the reasons for not having been rehired and may request a hearing before the board. The hearing shall be held at the next regularly scheduled board of education meeting or a special meeting of the board called within thirty days of the request for hearing. At the hearing, the reasons for nonrehiring must be shown. 
Grievant received proper written notification that she would not be recommended for rehiring and was given a hearing afterward concerning the same. 
 “West Virginia Code § 18A-2-8a gives broad discretion to the county board when determining whether or not to rehire a probationary employee, and to prove his case, Grievant must establish the board's decision to not renew his contract was arbitrary and capricious.” Mellow v. Jefferson County Bd. of Educ., Docket No. 2010-1397-JefED (Oct. 8, 2010) (citing Beheler v. Logan County Bd. of Educ., Docket No. 98-23-276 (Dec. 11, 1998); Rogers v. Logan County Bd. of Educ., Docket Nos. 99-23-196/246 (Nov. 6, 2002)).  See Lucas v. Monroe County Bd. of Educ., Docket No. 2013-1982-MnrED (Dec. 24, 2013).   An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996). (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). “A board of education may not 'refuse to rehire a probationary employee for just any, or no, reason.' Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991). The reasons identified by Respondent for not rehiring Grievant must support that decision. However, those reasons need not rise to the level of a 'for cause' requirement. Stewart v. Berkeley County Bd. of Educ., Docket No. 99-02-224/333 (Mar. 31, 2000).” Jarrell v. Jackson County Bd. of Educ., Docket No. 04-18-204 (Oct. 27, 2004). 
As a probationary employee, Grievant must prove by a preponderance of the evidence that Respondent's decision not to renew her contract was arbitrary and capricious. Respondent contends that Grievant’s refusal to take a drug test was a sufficient basis for the non-renewal of her contract. The school principal received several reports of Grievant’s behaviors on March 28, 2014, that suggested drug/alcohol induced impairment and the principal’s own observations confirmed same, creating a “reasonable suspicion” to require Grievant to undergo a drug/alcohol test. The Drug Policy provides that "[r]efusal to sign the form or leaving the work area prior to the substance test without permission of the supervisor, or refusal to cooperate in any way with the testing process, shall be grounds for termination of employment." There is no dispute that Grievant directly and knowingly refused to submit to the drug test, even after being told by the principal and the Executive Director of Human Resources that refusing would lead to serious consequences. Respondent's given reason for non-renewal does not have to rise to the level of a “for cause” dismissal of a regular employee, and Grievant failed to demonstrate that Respondent's decision not to renew her contract was arbitrary and capricious. Finally, Grievant failed to prove that Respondent violated any of the provisions of the governing code section in this case, West Virginia Code § 18A-2-8a. 
Suspension without a Pre-determination Hearing
Grievant contends that she was entitled under W. VA. CODE § 18A-2-7 to a pre-determination hearing before her suspension and that there was not cause to suspend her under the factors enumerated at W. VA. CODE § 18A-2-8. As set forth more fully above, W. VA. CODE §§ 18A-2-8 and 18A-2-7 do not apply to probationary employees. Even if the reasons for non-renewal are disciplinary in nature, a probationary employee is not entitled to any protections beyond those provided for in West Virginia Code § 18A-2-8a. See Baker, supra; Meredith v. Mercer County Bd. of Educ., 00-27-247 (Jan. 31, 2000) (Emphasis added.); Burrows v. Wood County Bd. of Educ., Docket No. 96-54-281 (Oct. 24, 1996). As stated above, Grievant's suspension was permitted under Respondent's Drug Policy, given that she refused to take a drug/alcohol test. Clearly, Grievant was not entitled to a pre-determination hearing on her suspension and Grievant failed to demonstrate that Respondent violated any applicable statutes, rules, regulations or policies in connection with her suspension without a prior hearing. 
Conclusions of Law
1.  “[T]he Legislature intended for probationary employees to be treated differently than non-probationary employees.” Baker v. Bd. of Educ., County of Hancock, 534 S.E.2d 378, 382 (W.Va., 2000) (per curiam). The non-renewal of a probationary contract at the end of the school year, even for cause and if disciplinary in nature, is governed by W. VA. CODE § 18A-2-8a, not W. VA. CODE § 18A-2-8. Id.
 2.
Because W. VA. CODE § 18A-2-8a gives broad discretion to the county board when determining whether or not to rehire a probationary employee, Grievant must establish, by a preponderance of the evidence, the Board’s decision in this instance was arbitrary and capricious. See, W. VA. CODE  § 18-29-6; 156 W. Va. C. S. R. 1 § 4.21; Pockl v. Ohio County Bd. of Educ., 185 W. Va. 256, 406 S.E.2d 687 (1991). 
3. 
“When a probationary contract is not renewed per the procedure set forth in Code § 18A-2-8a, the board is 'not required to convene a pre-termination hearing because Grievant, in effect, was not terminated; rather, [her] contract, which is probationary and thus affords [her] no property interest in [her] employment, was not renewed.' [Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991)] (citing Belota v. Boone Co. Bd. of Educ., Docket No. 90-03-252 (Nov. 30, 1990); Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985)). Even if the reasons for non- renewal are disciplinary in nature, a probationary employee is not entitled to any protections beyond those provided for in W. VA. CODE § 18A-2-8a. [Citations omitted.]” Meredith v. Mercer County Bd. of Educ., Docket No. 00-27-247 (Jan. 31, 2001). 
4. 
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d Converted W. Va. Grievance Board Decision 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997). 
5. "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of a board of education. See generally, Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982)." Trimboli, supra, Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). See Miller v. Bd. of Educ., 190 W. Va. 153, 437 S.E.2d 591 (1993); Pockl v. Ohio County Bd. of Educ., 185 W. Va. 256, 406 S.E.2d 687 (1991); Rogers v. Logan County Bd. of Educ., Docket Nos. 99-23-196/246 (Nov. 16, 2002). 

6. “A board of education may not 'refuse to rehire a probationary employee for just any, or no, reason.' Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991). The reasons identified by Respondent for not rehiring Grievant must support that decision. However, those reasons need not rise to the level of a 'for cause' requirement. Stewart v. Berkeley County Bd. of Educ., Docket No. 99-02-224/333 (Mar. 31, 2000).” Jarrell v. Jackson County Bd. of Educ., Docket No. 04-18-204 (Oct. 27, 2004).

7. Respondent properly followed the requirements of West Virginia Code § 18A-2-8a in the non-renewal of Grievant’s contract. Grievant failed to prove that Respondent's decision was arbitrary and capricious given Grievant’s failure to submit to a “for cause” drug test. 
8. 
Drug testing will not be found to be in violation of public policy grounded in the potential intrusion of a person’s right to privacy where it is conducted by an employer based upon reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others. Syllabus Point 2, Twigg v. Hercules Corporation, 185 W. Va. 155, 406 S.E.2d 52 (1990). 

9. Respondent’s Drug Policy G81.11 provides that reasonable suspicion procedures may be invoked in an "acute case," which means either (i) appearing in a specific incident or observation to then be under the present influence of alcohol and/or drugs; or (ii) after investigation of an accident it appears the use of alcohol or drugs is reasonably suspected to be a contributing cause. Regardless of any previous history, immediate action is necessary.

10. Based on the facts and circumstances of this grievance, Respondent had reasonable suspicion to conduct an alcohol and drug screening on Grievant.
11. KCS Policy Series G81 provides at G81.11 that: “[a]n employee who is required to submit to drug/alcohol testing based upon reasonable suspicion and refuses will be charged with insubordination, and necessary procedures will be taken to terminate the employee in accordance with Board Policy and state law." 

12. 
Grievant refused to submit to a “for cause” drug test. Grievant’s refusal justified her suspension under the Board’s Drug Policy.
13. “The superintendent’s authority to suspend school personnel shall be temporary only and a hearing upon charges filed by the superintendent with the county board and the period of suspension may not exceed 30 days unless extended by order of the board.” W. VA. CODE § 18A-2-7(c).

14. W. VA. CODE § 62-3(g) addresses representation and provides employees the right to representation during pre-disciplinary conferences. See Koblinsky v. Putnam County Health Department, Docket No. 2010-1306-CONS (November 8, 2010). 
15.
“An employee has the right to representation at any meeting at which there will be a discussion of the employee’s conduct and which may lead to some disciplinary action.  However, the employee must affirmatively request the representation, and the employer is under no obligation to advise the employee of the right to representation.” Beaton v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2013-0496-CONS (December 20, 2013). 
16. Grievant did not affirmatively request that a representative be present during the March 28, 2014 meeting and, therefore, did not demonstrate that Respondent violated W. VA. CODE § 6C-2-3(g)(1).
17. Respondent violated W. VA. CODE§ 18A-2-7(c) when it did not provide Grievant with a hearing upon charges filed by the superintendent within 30 calendar days of her suspension.

Accordingly, this grievance is hereby GRANTED in part and DENIED in part. The grievance is denied, except that Respondent is ordered to provide Grievant with back pay, plus statutory interest, for any days of work she missed during days thirty one through thirty eight of her suspension, because these additional eight days of suspension were beyond the 30 days permitted under W. VA. CODE§ 18A-2-7(c). 

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. VA. CODE St. R. § 156-1-6.20 (2008).

DATE:  April 10, 2015
_____________________________








Susan L. Basile







Administrative Law Judge

� This “Statement of Grievance,” is quoted, verbatim. The undersigned notes that there was no evidence introduced to support of Grievant's claims of discrimination. Therefore, this claim is deemed to be abandoned and will not be addressed by the undersigned. 


� This “Statement of Grievance,” is also quoted verbatim.





�Grievant and Ms. Jessica Austin testified at the Level III hearing. The lower level record, the record of the Level I hearing and the May 7, 2014, hearing before the Board were also made part of the record.





� Apparently, this incident was not observed on school grounds, but near/at a Wendy’s restaurant. 


� Ms. Austin did not recall Grievant making a request to use a school telephone.


� She also intended to call her husband.


� Level III - Ms. Austin at p. 68 and Grievant at p. 82.


� Level III - Grievant at p. 79.


� Level III - Ms. Austin at pp. 57 and 69. 


� Level III - Ms. Austin, based upon her own observations, found Grievant's demeanor on March 28, 2014, to be "drastically different … I was really concerned with her safety and that of [the] students."


� See Mr. Crawford’s statements on pg. 20 of the transcript of the board hearing.


� The Grievance Board further clarified that “to the extent that Knight v. Department of Health and Human Resources/Bureau for Child Support Enforcement, Docket Number 2008-0981-DHHR (August 6, 2009), ruled otherwise, it is expressly overruled.” 


� Even if Grievant had been permitted to use the telephone, it is uncertain whether she would have been able to speak with her attorney or have him present via conference call or otherwise during the meeting.  Respondent accurately argues that the timing of a drug test is crucial, and it would not always be possible for a representative to join the employee in sufficient time for the test to be considered valid. 


� Grievant's counsel argued in the Level I hearing and that Grievant had a “property interest in the fulfillment of her contract …,” which was violated by Respondent. 
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