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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GRAYSON ROWE and CLARK DUNN,


Grievants,

v. 






DOCKET NO. 2013-2258-CONS

WEST VIRGINIA UNIVERSITY,


Respondent.


DECISION

Grievant, Grayson Rowe, filed a grievance on June 23, 2013, against his employer, West Virginia University.  The record does not reflect when Grievant, Clark Dunn, filed his grievance, but the grievances were consolidated at level one.  The statement of grievance reads, “[f]ailure to properly review PIQ and placing Grievants and all others affected in zones has harmed grievant[s] and class.”  The relief sought by Grievants, as stated on the grievance form, is “[p]roperly review PIQ pursuant to job duties and assign percentages accordingly.  Upgrade grievant[s] and Class appropriately.  Allow grievants to utilize skills, campus-wide, as previously assigned.”  At the level three hearing, Grievants’ representative advised that Grievants should have been classified as Trade Specialist I’s, pay grade 13 or 14 when they were assigned to the tree and shrub crew prior to June 2013, and that a proper job review should be conducted.  Grievants acknowledged that their job duties changed in June 2013, around the time the grievance was filed, and any relief would be retroactive.


A conference was held at level one on October 9, 2013, and a level one decision was issued on October 30, 2013, denying  the grievance.  Grievants appealed to level two on November 13, 2013, and a mediation session was held on May 8, 2014.  Grievants appealed to level three on June 2, 2014.  After multiple continuances, a level three hearing was held before the undersigned Administrative Law Judge on October 19, 2015, at the Grievance Board’s Westover office.
  Grievants  were represented by Diane C. Parker, WV Appalachian Laborers’ District Council, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on December 3, 2015, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievants argued they should have been classified as Trade Specialists, pay grade 13 or 14, during the time they were working on the tree and shrub crew.  Grievants, however, failed to challenge any point factors, nor did they place into evidence the differences in the degree levels assigned to the Landscape Worker classification and the Trade Specialist classification.  Because Grievants failed to challenge any point factors assigned to their classification, they did not demonstrate they were misclassified at any time.  Likewise, Grievants did not place into the record evidence to support a conclusion that Respondent did not properly review their classification.


The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievants are employed by West Virginia University (“WVU”) as Landscape Workers, pay grade 10, in the Roads and Grounds Department.  Grievant Rowe has been employed by WVU for over 28 years, and Grievant Dunn has been employed by WVU for over 9 years.


2.
For a number of years Grievants were assigned to work on the tree and shrub crew at WVU.  While assigned to this crew, Grievants spent most of their time planting and pruning shrubs on the WVU campus, planting and maintaining flowers, and trimming trees.  Grievant Rowe had developed some expertise in trimming trees, and was called on to perform tree trimming more often than Grievant Dunn.  Grievants also did some weedeating, mulching, mowing, and trash removal when needed, and snow removal during the winter months.


3.
Four employees were assigned to the tree and shrub crew.  Those employees were Grievants, William Armstrong, and Scott Boggs.  In the spring of 2013, these employees prepared a new Position Information Questionnaire (“PIQ”) detailing the job duties and responsibilities of the tree and shrub crew as a group, in an effort to have their positions placed in a classification in a higher pay grade.  This PIQ was signed by Grievants in April 2013, and submitted to their supervisor.  Grievant Rowe believed this PIQ was submitted to the classification and compensation analysts at WVU for review.  The record does not reflect whether the PIQ was reviewed by a classification and compensation analyst.


4.
In June of 2013, WVU disbanded the tree and shrub crew when a management decision was made that all employees performing landscaping work for WVU would be assigned to zones, and the employees assigned to a particular zone would be responsible for performing all types of landscaping work within their assigned zone.  WVU had been considering a reorganization of the Roads and Grounds Department for several years, with one of the goals being to make people accountable for particular areas.  Grievants were assigned to Zone 6, and while their duties remained substantially the same, with the exception of tree trimming, the time they spent performing particular duties changed, as their job was no longer focused on tree and shrub work.


5.
Grievants signed PIQs in June 2012, detailing their duties and responsibilities, and these PIQs were signed by their supervisor and second level supervisor in June 2012.  The PIQs indicate the classification for the PIQs is Landscape Worker.  Grievants’ duties did not change from June 2012 to April 2013.


6.
The record does not reflect the degree levels assigned to any of the point factors for either the Trade Specialist I or Landscape Worker classifications.


7.
Grievants’ supervisor, Mark Rupke, is classified as a Trade Specialist Lead, pay grade 14.  Mr. Rupke has supervisory duties.  Grievants do not supervise any other employee, nor did they do so when they were assigned to the tree and shrub crew.


Discussion

Grievants seek to be retroactively placed in a classification in a higher pay grade.  In order to achieve this, Grievants must demonstrate they were not properly classified.  The burden of proof in misclassification grievances is on the grievants to prove by a preponderance of the evidence that they are not properly classified.  Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).  The grievant asserting misclassification must identify the job she feels she is performing.  Otherwise the complaint becomes so vague as to defy an adequate rebuttal or analysis.  Elkins v. Southern W. Va. Community College, Docket No. 90-BOD-124 (Mar. 4, 1991).


A grievant is not likely to meet his burden of proof in a higher education classification grievance merely by showing that the grievant's job duties better fit one job description than another, because the Mercer classification system used by higher education does not use "whole job comparison".  The Mercer classification system is largely a "quantitative" system, in which the components of each job are evaluated using a point factor methodology.  The thirteen point factors and the degree levels under each point factor are defined in the Job Evaluation Plan.  Therefore, the focus in Mercer decisions issued by this Grievance Board is on the point factors the grievant is challenging.
  While some "best fit" analysis of the definitions of the degree levels is involved in determining which degree level of a point factor should be assigned, where the position fits in the higher education classified employee hierarchy must also be evaluated.  In addition, this system must by statute be uniform across all higher education institutions; therefore, the point factor degree levels are not assigned to the individual, but to the Job Title.  Burke, supra.  A higher education grievant may prevail by demonstrating the decision on her classification was made in an arbitrary and capricious manner.  See Kyle v. W. Va. State Bd. of Rehabilitation, Div. of Rehabilitation Services, Docket No. VR-88-006 (Mar. 28, 1989).


Finally, whether a grievant is properly classified is almost entirely a factual determination.  As such, Respondent’s interpretation and explanation of the point factors and Generic Job Descriptions or PIQs at issue will be given great weight unless clearly erroneous.  See Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995); Burke, supra.  However, no interpretation or construction of a term used in the Mercer classification system is necessary where the language is clear and unambiguous.  Watts v. Dep’t of Health and Human Res., 195 W. Va. 430, 465 S.E.2d 887 (1995).  The higher education employee challenging his classification has to overcome a substantial obstacle to establish that he is misclassified.


Grievants believe they were misclassified while assigned to the tree and shrub crew, because of their duties related to trimming trees, and planting and pruning shrubs. Grievants acknowledge that they no longer spend a lot of time performing these duties and are now properly classified.  Grievants, however, did not identify any point factors they believed should have been assigned a higher degree level in evaluating their job duties and responsibilities, nor did they place into the record the degree levels assigned in any point factor to either of the classifications at issue.  Without this basic information, the undersigned cannot evaluate whether Grievants were at any time misclassified.  The requirements for demonstrating that a higher education employee is misclassified have been in place for over 20 years.  Grievants did not meet their burden of proof.


Grievants also suggested that a proper review of their 2013 PIQ should be performed, apparently by the classification and compensation section at WVU.  The information placed into the record, however, is insufficient for the undersigned to draw any conclusions regarding whether this PIQ was already evaluated, and whether it should have been evaluated by an analyst at WVU.  The record contains a PIQ for Grievants dated 2012, which indicates a classification of Landscape Worker.  The record does not reflect how this PIQ came to be in existence or the process it went through.  Then, less than a year later, Grievants prepared another PIQ, even though their duties had not changed.  At about the same time they submitted this new PIQ, they were reassigned from the tree and shrub crew to a zone, and the focus of their job changed substantially from a specialty crew to performing all landscaping duties in their assigned zone.  Grievants did not call any witnesses from WVU’s classification and compensation section to testify regarding the process for evaluating PIQ’s generally, or the PIQ’s of Grievants.  The undersigned declines to rely on pure speculation as a basis for requiring further action by WVU.

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in a misclassification grievance is on the grievant to prove by a preponderance of the evidence that he is not properly classified.  Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995)  The grievant asserting misclassification must identify the job he feels he is performing.  Otherwise the complaint becomes so vague as to defy an adequate rebuttal or analysis.  Elkins v. Southern W. Va. Community College, Docket No. 90-BOD-124 (Mar. 4, 1991). 


2.
The Respondent’s interpretation and explanation of the point factors and Generic Job Descriptions or PIQs at issue will be given great weight unless clearly wrong, where the proper classification of a grievant is almost entirely a factual determination.  See Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995); Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).


3.
Grievants did not demonstrate that they are not properly classified.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
December 23, 2015



Administrative Law Judge
�  The record was left open to allow Grievants to submit a job description for Trade Specialist, and the data lines for Trade Specialist and Landscape Worker which would show the degree levels assigned to the point factors which have formed the basis of the higher education classification system for over 20 years.  Grievants submitted a job description for Trade Specialist I, which will be marked and Ordered admitted over Respondent’s objection, as Grievants’ Exhibit Number 2.  Grievants did not submit any data lines.  Grievants did submit other documents with no explanation as to why these documents were relevant, or why they should be admitted after the close of the hearing.  These other documents were not timely submitted, and will not be marked as exhibits or admitted into evidence.


�  A grievant may challenge any combination of point factor degree levels, so long as he clearly identifies the point factor degree levels he is challenging, and this challenge is consistent with the relief sought.  See Jessen, et al., v. Bd. of Trustees, Docket No. 94-MBOT-1059 (Oct. 26, 1995); and Zara, et al., v. Bd. of Trustees, Docket No. 94-MBOT-817 (Dec. 12, 1995).






