THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
VIVIAN RIFFEL,

Grievant,

v.







   Docket No. 2015-1030-WayED

WAYNE COUNTY BOARD OF EDUCATION,



Respondent.

DECISION
Vivian Riffel, Grievant, was employed by the Wayne County Board of Education (“Respondent” or “Board”) as a Certified Occupational Therapy Assistant. Wayne County Schools Superintendent, Sandra Pertee, recommended that Grievant’s contract be terminated through a reduction in force (“RIF”) due to a lack of need.  The Board held a special meeting on February 27, 2015, to hold a hearing related to Superintendent Pertee’s recommendation.  Ms. Riffel attended the hearing pro se and Ms. Pertee was represented by David Lycan, Esquire, who at that time was regularly representing the Board.  At the conclusion of the hearing, the Board voted to accept the Superintendent’s recommendation.

Pursuant to West Virginia Code § 6C-2-4(a)(4), Ms. Riffel filed an expedited grievance to level three dated March 13, 2015, alleging the following:

Grievant’s position was eliminated and her employment contract terminated at the close of the 2014-2015 school year for alleged lack of need. Grievant asserts there is no reduction of need apparent.
As relief, Grievant seeks to have her position and contract reinstated, to be made whole, and any other appropriate remedy which may be available.


A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board on August 6, 2015.  Grievant personally appeared and was represented by Mark W. Carbone, Esquire, Carbone and Blaydes, P.L.L.C. Respondent was represented by Leslie K. Tyree, Esquire.  This matter became mature for decision on September 28, 2015, with receipt of the last of the Proposed Findings of Fact and Conclusions of Law submitted by the parties.
Synopsis


The Board of Education voted to eliminate Grievant’s position and terminate her continuing contract of employment based upon the superintendent’s recommendation that the position was not needed.  Grievant proved that two full-time OT professionals are needed to meet the OT needs of identified special needs students in Wayne County and that the reason given by the superintendent for eliminating Grievant’s position was not valid. The grievance is GRANTED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Vivian Riffel was employed by the Wayne County Board of Education (“Respondent” or “Board”) as a Certified Occupational Therapy Assistant (“OTA”). She received her national certification after graduating from Shawnee State University in 1986 and is also certified by the State of West Virginia.
2.
Prior to being employed by the Wayne County Board of Education, Grievant worked in a nursing home, Cabell-Huntington Hospital, and for a significant time at Marshall University.
 Grievant had worked in the Putnam County School System for ten years immediately before she was offered and accepted a position with Respondent.
3.
Grievant began working for the Respondent in 2007 as a full-time OTA. In the 2006-2007 school year Respondent employed one full-time Registered Occupational Therapist (“OTR”) and contracted for 1.5 full-time OTR services.  When Grievant was employed, contract OT services were ended and Respondent retained on full-time OTR and one full-time OTA (Grievant).

4.
In 2007 these two OT professionals provided services for 75 clients in Wayne County schools.  By 2015 the number of clients had increased to 87 clients, and the anticipated client enrollment for the 2015-2016 school year as of early August 2015, was 94 clients.  Grievant and the OTR split the work with these clients on roughly a fifty-fifty basis even though the OTA technically works under the general supervision of the OTR.

5.
The OTA and the OTR provide intervention materials and techniques to help students with specific disabilities perform tasks related to education to help the students adapt to the classroom and eventually, the workplace.  Grievant selects intervention materials and works with the student and the teachers so the student can adapt to the programs.  The materials used include physical equipment as well as technology to overcome such problems as lack of fine motor skills and visual/motor perception issues.
6.
There is also a great deal of paperwork required to be performed by Grievant. At the beginning of each year, evaluations must be performed to determine student needs.  These evaluations are very time consuming, they can be administered by an OTA, but must be interpreted by an OTR.  Grievant records the plan of treatment for each student she serves, including the activities required and methods for implementation.   Additionally, she and the teacher track the student’s daily program including activities performed, student progress and recommendations for modifications. The cost for providing many of the services, including Grievant’s time, are reimbursable from Medicaid or third-party payers such as health and disability insurance plans. Time and services must be recorded for those invoices.
7.
As an OTA, Grievant can only bill Medicaid for her services when the OTR is also in the building.  Therefore, Grievant and the OTR often travel together to the schools to provide services.  Since there is usually more than one student needing services in each building the OTA and OTR can still work independently in each school.
8.
Occupational Therapy is one of the “related services”
 that is required to be provided to students in the public schools by the Federal Individuals with Disabilities Education Act (“IDEA”), when such needs are identified as necessary by the IEP
 team. If the school system does not provide these related services when they are identified as necessary by the IEP team, the school system is in violation of the IDEA.
9.
In recent years, the decline of the coal industry has caused a loss of jobs and tax revenues in Wayne County. The loss of jobs has also resulted in the decline in student enrollment. During the 2014-2015 school year, Wayne County’s largest employer announced that it would close resulting in the loss of an additional 450 jobs.  Superintendent, Sandra Pertee, anticipated that the loss of these jobs would precipitate an additional, significant reduction in student enrollment and decline in revenue.

10.
As a result of these developments, Superintendent Pertee reviewed county programs and positions to determine where cuts could be made.  This review included the entire Special Education Department.


11.
After completing her review, one of the recommendations made by Superintendent Pertee was to eliminate Grievant’s position. By letter dated February 19, 2015, Superintendent Pertee informed Grievant that she was going to recommend to the Board that her “contract of employment be terminated at the close of the 2014-15 school year.” Superintendent Pertee stated, “The reason I am recommending your termination is based on the current caseload for the services provided does not justify a full-time Certified Occupational Therapy Assistant.” (Grievant’s Exhibit 1).

12.
In reaching her recommendation, Superintendent Pertee reviewed and considered the following:


a.
The schedules for providing the services to the eighty-seven students who receive services in the 2014 – 2015 school year. Grievant received these schedules from the Director of Special Education, but did not ask for any assistance in interpreting the schedules or the services provided, listed therein.
 Based upon her calculations, made from the schedules provided to her, Superintendent Pertee believed that Grievant and the OTR were only providing one hour per day of “direct” occupational therapy to the students and that all “indirect services” could be provided by the teachers and aides.  Based upon these calculations she believed that the OT services were being provided inefficiently and could be performed by one person if done in a more efficient manner.

b.
Student enrollment trends provided by the West Virginia State Department of Education which indicated that from school year 2006 – 2007 through school year 2014 – 2015, the student enrollment in Wayne County steadily declined from 7,703 to 7,412, a total loss of 291 students. (Respondent’s Exhibit 4).


c.
Discussions with the superintendents in surrounding counties as well as a comparison of the number of OT professionals employed in other county school systems in the State. Superintendent Pertee cited seven counties in the State with student populations ranging from 4,073 two 9,461 that only employed one OTR and no OTA.
 Superintendent Pertee did not provide any data regarding whether the counties cited contracted for OT services and the costs related to contract services. For example, Cabell County has a much larger student population than any of the cited counties but does not employ any OT professionals. Rather, Cabell County provides all of its OT services through contracted workers. (Respondent’s Exhibit 7).

13.
Based upon her examination of the student schedules, Superintendent Pertee determined that all of the OT profession services given to students in Wayne County schools could be provided by employing a single OTR.  If additional services were occasionally needed the superintendent believed they could be provided more economically by a part-time OTR or through contracting services. 

14.
Superintendent Pertee told the Board that they would save at least $50,000 a year by eliminating Grievant’s position because the bulk of the OT work would be done by the OTR.


15.
Sandra Pertee was employed as the Superintendent of Schools in July 2014. She holds a Bachelors’ Degree in Physical Education and holds a Masters’ degree in “Vocational Student Needs.” She has been employed by the Board for thirty-nine years, and was the Wayne County Director of Career and Technical Education where she became familiar with special education issues since a large number of special needs students are enrolled in the Vocational Center. On the other hand, Superintendent Pertee has no training in Occupational Therapy and has never prepared schedules for services provided by OT professionals.


16.
Kimberly Adkins has been the Special Education Director for Wayne County Schools for the past eight years. She taught school prior to that time for twenty years.


17.
Director Adkins is the immediate supervisor for Grievant and the OTR. She reviews the schedules for services developed by the OT professionals and makes suggestions or corrections as needed. She is intimately familiar with their work. 

18.
Director Adkins disagreed with Superintendent Pertee and believed that Grievant’s position is needed for the 2015-2016 school year. In contrast to the numbers provided by Superintendent Pertee, Director Adkins points to Raleigh County which provides 180 students with OT services and employees two OTRs and two and a half OTA positions.  


19.
The “indirect services” listed on the schedules for Grievant and the OTR makeup consultations with the teacher and aide.  These services are performed by the OTR and the OTA and cannot be done by the teacher or the aide as suggested by Superintendent Pertee.


20.
There are twenty working days in each school month. Based upon the schedules for the 2014-2015 school year Director Adkins determined that there were approximately thirty-eight days of full-time work performed by the OT professionals in the typical twenty-day month. This amount of work would require two full-time OT professionals and it is projected to increase in the 2015-2016 school year.

21.
There are more OT services necessary to be provided in the Wayne County School system then can be provided by a single OTR. If additional services are not provided, the school system will be out of compliance with IDEA requirements.


22.
Prior to Grievant’s employment, OT services were provided to Wayne County students by one employee OTR and one and a half contracted OTRs.
 Grievant was hired as a full-time OTA and the contract OTRs were no longer needed.


23.
West Virginia Department of Education policy 2419, Regulations for the Education of Children with Exceptionalities, sets the parameters for providing special education services for students in West Virginia schools. Policy 2419 does not require a specific number of OTRs or OTAs to be employed by a County school system to provide services for their students.

24.
County school systems use a variety of models for providing OT services to their students, ranging from Cabell County, where all OT services are provided by contractors, to Kanawha County which employs approximately one full-time OT professional for each forty students requiring services.


25.
On March 5, 2015, a letter was sent to Grievant confirming that the Wayne County Board of Education had voted unanimously to accept Superintendent Partee’s recommendation and eliminate her position.  Ms. Riffel is the only employee of the Board in her certification area, and she does not hold any additional certifications which would allow her to fill another position with the Board.

26. 
The Board’s decision to eliminate Grievant’s position was based upon the belief that they did not need the position to serve the students, not financial considerations.
 

Discussion


This grievance does not involve a disciplinary matter. Consequently, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd., W. Va. Code St. R. §156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).

Grievant is a professional employee
 of the Wayne County Board of Education with a continuing contract of employment. West Virginia Code § 18A-4-7a (k) requires that: 
Whenever a county board is required to reduce the number of professional personnel in its employment, the employee with the least amount of seniority shall be properly notified and released from employment pursuant to the provisions of section two, article two of this chapter.

Id. Grievant is the only professional employee of Respondent in her area of certification and she does not hold a certification in another area. Accordingly, to eliminate her position she is entitled to the notice and hearing requirements of West Virginia Code § 18A-2-2 which states:
(c) The continuing contract of any teacher shall remain in full force and effect except as modified by mutual consent of the school board and the teacher, unless and until terminated, subject to the following: 

(1) A continuing contract may not be terminated except:

(A) By a majority vote of the full membership of the county board on or before March 1 of the then current year, after written notice, served upon the teacher, return receipt requested, stating cause or causes and an opportunity to be heard at a meeting of the board prior to the board's action on the termination issue. . . 
Id. The West Virginia Supreme Court of Appeals has noted as set out in this statute "notice contemplates meaningful notice which affords an opportunity to prepare a defense and be heard on the merits." Farley v. Board of Educ., 179 W. Va. 152, 154, 365 S.E.2d 816 (1988) (Citing State ex rel. Hawks v. Lazaro, 157 W. Va. 417, 440, 202 S.E.2d 109, 124 (1974)).
  The reasons for the elimination of the position which are set forth in the notice must be the true reasons for the recommendation for the employee to receive minimal due process protections.  Lambert, et al., v. Pocahontas County Bd. of Educ., Docket No. 89-38-143 (Feb. 28, 1990).  


In the notice given to Grievant for the elimination of her position and continuing contract, Superintendent Pertee noted, “The reason I am recommending your termination is based on the current caseload for the services provided does not justify a full-time Certified Occupational Therapy Assistant.”  Based upon the information she received about full-time OT professionals in other counties, and her personal assessment of the prior year’s schedules for the OT professionals, Superintendent Pertee determined that nearly all of the OT services could be provided by the full-time OTR with possible, occasional use of a contract professional.  This is borne out by her statement that the Board would save more than $50,000 by eliminating the OTA position.
  The Board voted to eliminate Grievant’s position based upon the superintendent’s assessment that two full-time OT professionals were not needed to serve the identified needs of the students attending Wayne County schools.  Unfortunately, the evidence does not support that assessment.

Superintendent Pertee points to seven county school systems in the state with what she describes as similar student enrollment as Wayne County which only employ one full-time OT professional.  She concludes from this that the identified students in Wayne County could be adequately served by one full-time OT professional.  While this may seem logical it misses some key data.  For instance, there is no indication that any of these counties have the same or similar number of students identified by their IEP teams and medical professionals as needing OT services.  Having a similar number of students enrolled does not give any indication of how many students need to be served by OT professionals to meet IDEA requirements.  Additionally, there is no indication whether any of these counties utilize contracted services of OT professionals. Cabell County for example does not employee any OT staff, but that does not mean that they do not provide any OT services to their students. They provide all of their services through contractors. The information about the student enrollment of other counties and the number of OT professionals on staff simply does not provide sufficient data to tell whether they are truly similarly situated with Wayne County.

The only data comparing the actual number of students receiving OT services and the number of full-time OT professionals necessary to provide those services came from Raleigh County schools and Kanawha County schools. Last school year, Raleigh County employed two OTRs and two and one-half OTAs to provide services for 180 students who needed OT services as a result of their IEPs, for an average of 1 full-time OT professional for every forty students with needs. (FOF 18, supra.)  Kanawha County employed eight OTRs and 2 OTAs to provide OT services to 408 students identified as needing this services in their IEPs. The average in Kanawha County was forty-one
 students per full-time OT professional. (FOF 24 and FN 9 supra).

When Grievant was hired by the Board in 2007, the Board was utilizing one in-house OTR and a full-time contract OTR to service seventy-five identified students, averaging one OT position per thirty-eight students.  By 2014-2015, Grievant and the OTR were providing OT services to eighty-seven students with identified OT needs for an average of forty-four students per OT professional.  Given the data provided it is more likely than not that the Wayne County OT professionals are efficient in providing OT services to the special needs students.  


Additionally, Special Education Director Adkins is directly involved in the supervision of the OT professionals and has reviewed and revised their schedules for the past eight years.  She has detailed knowledge of the duties of the OT specialist and the needs of the students as set out in their IEPs.  When she reviewed the schedules of duties for the OT professionals for the past year she found that there was a minimum of thirty-seven and a half hours of work to be performed by OT professionals in the typical twenty day month.  The equivalent of two full-time professionals are needed to provide those services.  She testified credibly that she could not construct a schedule with one OT full-time professional that would keep the school system in compliance with the requirements of the IDEA (or W. Va. Code § 18-20-1 et seq. which mandates compliance as well).  Failure to comply with the IDEA requirements could result, at the least, in significant loss of federal funds.  


It appears that Superintendent Pertee was sincere in her analysis of the OT schedules and the staff needed to provide OT services to the students in Wayne County.  She has experience working with special education programs in the vocational setting and personal experience indicating that she is sensitive to special needs programs.  However, she does not have the extensive in-depth knowledge of OT services and requirements as held by Director Adkins, OTR Parker, who has been employed by the Board since 2002, or even Grievant.  For example, Superintendent Pertee believed that the “indirect services” listed on the schedule could be performed by the teacher or aide.  However, Director Adkins and others pointed out that those services, though indirect, still had to be performed by a certified OT professional.  

Given the circumstances and the evidence, Grievant was able to prove that there is a need for two full-time OT professionals to provide the required OT services to the students identified with those needs in Wayne County.  The reason given for eliminating Grievant’s position was not valid. 


It is well-settled that “[c]ounty boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E. 2d 58 (1986); Friend v. Nicholas County B. of Educ., Docket No. 2010-1409-NicED (Sept. 6, 2011).  “Generally, an action is considered arbitrary and capricious if the employer did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997)(citation omitted). “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


In this matter, the Board voted to eliminate Grievant’s position and terminate her continuing contract based upon the belief that the students of Wayne County could receive OT services required by federal and state law with only one full-time OT professional.  This was the sole reason given by the superintendent for the Board to act upon.  The basis for the Board’s action proved to be contrary to the evidence available and therefore arbitrary and capricious. Accordingly, the grievance is GRANTED.
Conclusions of Law


1.
Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd., W. Va. Code St. R. §156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).


2.
West Virginia Code § 18A-4-7a (k) requires that: 

Whenever a county board is required to reduce the number of professional personnel in its employment, the employee with the least amount of seniority shall be properly notified and released from employment pursuant to the provisions of section two, article two of this chapter.


3.
Grievant held a continuing contract as a professional employee of the Board and before her contract may be terminated in a reduction in force, she was entitled to the notice and hearing requirements of West Virginia Code § 18A-2-2 which states:
(c) The continuing contract of any teacher shall remain in full force and effect except as modified by mutual consent of the school board and the teacher, unless and until terminated, subject to the following: 

(1) A continuing contract may not be terminated except:

(A) By a majority vote of the full membership of the county board on or before March 1 of the then current year, after written notice, served upon the teacher, return receipt requested, stating cause or causes and an opportunity to be heard at a meeting of the board prior to the board's action on the termination issue. . . 


4.
In West Virginia Code § 18A-2-2   "notice contemplates meaningful notice which affords an opportunity to prepare a defense and be heard on the merits." Farley v. Board of Educ., 179 W. Va. 152, 154, 365 S.E.2d 816 (1988) (Citing State ex rel. Hawks v. Lazaro, 157 W. Va. 417, 440, 202 S.E.2d 109, 124 (1974)).  

5.
The reasons for the elimination of the position which are set forth in the notice must be the true reasons for the recommendation for the employee to receive minimal due process protections.  Lambert, et al., v. Pocahontas County Bd. of Educ., Docket No. 89-38-143 (Feb. 28, 1990).

6.
Grievant proved by a preponderance of the evidence that there is a need for two full-time OT professionals to provide the required OT services to the students identified with those needs in Wayne County and the reason given for eliminating Grievant’s position was not valid. 


7.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E. 2d 58 (1986); Friend v. Nicholas County B. of Educ., Docket No. 2010-1409-NicED (Sept. 6, 2011).  


8.
“Generally, an action is considered arbitrary and capricious if the employer did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997)(citation omitted). “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).



9.
The Board voted to eliminate Grievant’s position and terminate her continuing contract based solely upon the belief that the students of Wayne County could receive OT services required by federal and state law with only one full-time OT professional.  The basis for the Board’s action proved to be contrary to the evidence available and therefore the action based upon that reason was not reasonable, as well as arbitrary and capricious. 

Accordingly, the grievance is GRANTED.


Respondent is ORDERED to reinstate Grievant to employment in the OTA position with all benefits restored and to pay Grievant back pay from the time Grievant’s contract ended until the time she was reinstated, minus any actual wages earned by Grievant during that time period, plus statutory interest on the back pay.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: NOVEMBER 2, 2015   



__________________________








WILLIAM B. MCGINLEY









ADMINISTATIVE LAW JUDGE
� While working for Marshall University in 1995, Grievant was nominated by her peers and received a national “Partnership Award” for work she and a Registered Occupational Therapist performed, providing OT services in rural communities throughout West Virginia.


� W.Va. Code § 30-28-3 (h) defines “general supervision” by an OTR of an OTB as follows:


"General supervision" means an initial direction and periodic inspection of activities of a licensed occupational therapist assistant by the supervising licensed occupational therapist, but does not necessarily required constant physical presence on the premises while the activities are being performed. Id.


Respondent’s Exhibit 1.


� The term “related services” means transportation, and such developmental, corrective, and other supportive services (including speech-language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, school nurse services designed to enable a child with a disability to receive a free appropriate public education as described in the individualized education program of the child, counseling services, including rehabilitation counseling, orientation and mobility services, and medical services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a child with a disability to benefit from special education, and includes the early identification and assessment of disabling conditions in children. (Emphasis added). 


20 U.S.C. § 1401(26)(A).


� Individualized Education Plan Team


� Superintendent Pertee created a chart from those schedules listing examples of students at each school and the amount of time each student received direct or indirect services from the OT professionals.  


� The county cited by Superintendent Pertee were Logan, Mason, Jefferson, Mingo, Randolph, Ohio, and Mercer. (Respondent's Exhibit 7). Logan, Mason, and Mingo Counties, are all in RESA II with Wayne County. Superintendent Pertee did not include a Lincoln or Cabell County in her comparison.  Cabell County is also in RESA II but, as mentioned above, employs no OT professionals.


� Level three testimony of Director Adkins and Wayne County OTR, Leslie Nicole Parker.


� At one point the contracted work was performed by two OTRs, each working part-time.


� During the last school year Kanawha County had 408 students receiving OT services and employed eight OTRs and two OTAs. (Level three testimony of Linda Adams, lead therapist for the OT Department, Kanawha County Schools). 


� Level three testimony of George B. Marrone, III, President, Wayne County Board of Education.  President Marrone noted that he had to rely upon the information provided by the superintendent that the position was not needed. He testified as to the basis of his decision and it is more likely than not that the remainder of the Board members, having heard the same presentation, made their decisions on the same basis.


� See W. Va. Code § 18A-1-1 (d): “’Other professional employee’ means a person from another profession who is properly licensed and who is employed to serve the public schools.’” 


� “It is well-established in West Virginia that tenured school employees have a property interest in their continued uninterrupted employment which requires employers to provide certain procedural due process safeguards prior to depriving the employees of that interest. Clarke; North v. West Virginia Board of Regents, 233 S.E.2d 411 (W.Va. 1977);


Beverlin v. Board of Education of Lewis County, 216 S.E.2d 554 (W.Va. 1975); Knauff v. Kanawha County Board of Education, Docket No. 20-88-095 (Jan. 10, 1989). These safeguards include a formal notice of the reasons, an adequate opportunity to prepare a rebuttal to those reasons, retained counsel at hearings, the opportunity to confront those persons proposing the reasons, the opportunity to present evidence on their own behalf, an unbiased hearing tribunal, and an adequate record of the proceedings. North at Syl. pt. 3.” Lambert, et al., v. Pocahontas County Bd. of Educ., Docket No. 89-38-143 (Feb. 28, 1990)





� Superintendent Pertee told the Board that Grievant’s position, including salary and fixed costs such as insurance and retirement benefits, cost the Board $83,409.  To save more than $50,000 by eliminating the position she clearly was not contemplating replacing the position with another full-time or even half-time, equivalent employee or contractor.


� The actual number is 40.8 students per OT professional;  41 was reached by rounding up to the nearest whole number.
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