WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD


DARRELL TAYLOR,
		Grievant, 

v.								Docket No. 2015-0006-SWVCTC

SOUTHERN WEST VIRGINIA COMMUNITY
AND TECHNICAL COLLEGE,
		Respondent.


DECISION

	Grievant, Darrell Taylor, is employed by Respondent, Southern West Virginia Community and Technical College (“College”) as the Director of Enrollment Management and Student Engagement, which is a non-classified position.  Mr. Taylor filed a grievance form dated July 2, 2014, alleging that on May 20, 2013, the College President agreed to increase his annual compensation by $15,000 due to equity concerns.  The increase was to take effect in three $5,000 annual increments to be paid on July 1, 2013, 2104, and 2015. Grievant received the 2013 increment but did not receive an additional $5,000 increase on July1, 2014.[footnoteRef:1] Grievant alleges this constitutes a breach of contract.  As relief Grievant seeks to have his annual compensation increased by the remaining two $5,000 increments and any additional salary increases provided by the legislature. [1:  While the grievance was proceeding, Mr. Taylor was not paid the next increment he alleges was due July 1, 2015.] 

	A level one conference was conducted on July 5, 2014, and a decision denying the grievance was issued on July 17, 2014.  Grievant appealed to level two on July 29, 2014. A mediation was conducted on September 8, 2014, and Grievant perfected his appeal to level three on September 19, 2014.
	A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on May 27, 2015.  Grievant personally appeared and was represented by Mark A. Toor, Esquire.  Respondent was represented by Howard E. Seufer, Jr., Esquire, Bowles Rice LLP.  This matter became mature for decision upon receipt of the Proposed Findings of Fact and Conclusions of Law from both parties on July 20, 2015.
Synopsis
	The President of the Respondent College wrote a memorandum to the College Director of Human Resources, instructing that Grievant receive a $5,000 salary increase each year for three consecutive years. Grievant received the $5,000 increase in the first year. Thereafter, Grievant was reassigned as part of a large reorganization of the College management team.  As a result of the new assignment, Respondent determined that it was inappropriate to pay the last two installments of the proposed salary increase.  Grievant argues that Respondent has a mandatory contractual obligation to pay him all three installments of the proposed salary increase. Grievant failed to prove that proposed salary increase constituted a binding obligation of the College.  Accordingly, the grievance is DENIED.
	The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  


Findings of Fact
	1.	Grievant, Darrell Taylor, is employed by Respondent, Southern West Virginia Community and Technical College, as the Director of Enrollment Management and Student Engagement, which is a non-classified position.
	2.	Grievant was originally hired at the College in August 2008 as the Dean of Student Development and Student Services.  At that time, he was one of four Deans employed by the College.  Between 2010 and 2013 organizational changes took place at the College. One of the Deans left employment and those duties were absorbed, mostly by Grievant and the new registrar. Additionally, Grievant received the enrollment management duties and was given the title of Dean of Enrollment and Student Services. 
	3.	In early 2013, a review of the College’s employee salaries was conducted by the Director of Human Resources, Patricia Clay.[footnoteRef:2] Ms. Clay noted that there were three Deans employed by the College at that time: two who were Academic Deans and Grievant, whose duties were related to student services.  All three dean positions were non-classified, will and pleasure positions. [2:  Director Clay is qualified as a Certified Compensation Professional by a professional organization for compensation specialists, “World-at-Work.” She was generally referred to as “Trish” in some of the level three testimony.] 

	4.	Director Clay discovered that the salaries of the two academic deans were significantly higher than Grievant’s salary. Director Clay recommended that Grievant’s salary be increased to address the inequity in pay between employees who were in the same general employment classification.
	5.	In response to this recommendation, College President, Joanne Tomblin, sent the following e-mail dated May 1, 2013, to Director Clay, with a copy to Vice President of Finance and Administration, Samuel Litteral, and Grievant:
Per our discussion and your review of employee salaries, we determined that as Dean, Darrell Taylor’s salary did not equal that of the other two Deans in the Academic and Student Affairs Unit. To correct this inequity, please make the following changes to his compensation.  On July 1, 2013, we will increase his annual compensation $5000.  Subsequently we will increase his compensation on July 1, 2014 and again an additional $5000 on July 1, 2015.  Of course these amounts may be subject to change if additional salary increases are provided by the legislature or Board of Governors, or if the College should have budgetary hardship which may prohibit salary adjustments.[footnoteRef:3] [3:  Grievant’s Exhibit 1. Set out here as written without the salutations. ] 


	6.	Grievant did not request the salary increase, do anything new to receive it, or know that it was being contemplated prior to its implementation.  The sole reason for the increase was to bring salary equity to the three Dean positions.  There was no study or investigation performed to determine if the compensation for any of the dean positions, and the responsibilities appertaining thereto, were consistent with regional or national standard market rates.  
	7.	Grievant began receiving the benefit of the first $5,000 increase to his annual salary on July 1, 2013, as scheduled. 
	8. 	On May 9, 2013, the College’s Vice President for Academic Affairs and Student Services resigned.  This position was responsible for the overall operation of the academic and student services division, including the three Deans.[footnoteRef:4] [4:  This resignation occurred approximately a week after the e-mail regarding Grievant’s additional compensation was sent but there is no evidence to imply that the two events were related in any way. ] 

	9.	The process of posting the Vice President position and interviewing candidates was conducted and completed with the hiring of Dr. Debra Teachman as the new Vice President for Academic Affairs and Student Services.  During the interview process Dr. Teachman was told that the successful applicant would need to look for ways to more effectively and efficiently use resources to help with the College’s finances.
	10.	Vice President Teachman’s first assignment was to conduct an in depth analysis for reorganizing the College’s academic and student services division.  A goal of the restructuring was to effectively use their resources to increase student enrollment and retention, both of which had been declining. Another goal of the reorganization was to enhance cooperation and communication among the various departments and units in the academic and student services division.  
	11.	The study took several months of effort including extensive consultation with the various stake holders in the College community.  Dr. Teachman specifically identified an obstruction of information flow and approvals of activities related to the existing dean management structure.[footnoteRef:5] In essence the departments were working independently creating what is often referred to as a “silo effect.” [5:  Grievant’s Exhibit 3, Teachman Memorandum re: Restructuring. This document was created in September 2014, after the grievance was filed to help Respondent’s representatives understand the reorganization proposal.] 

	12.	On or about April 7, 2014, Vice President Teachman circulated her reorganization plan throughout the College.  Her plan was aimed at creating a core management group, who would report directly to the Vice President, to coordinate college services.  She felt this structure would make the College units work together better by integrating student services and academic services.[footnoteRef:6]  The reorganization was to be implemented in two phases.  Phase one took effect on July 1, 2014, with the creation of a new management structure.  Phase two has been postponed due to the retirement of President Tomblin, in an effort to accommodate any changes which the new College president might wish to implement. [6:  Level three testimony of Debra Teachman.] 

	13.	The new management structure involved the elimination of the three Dean positions and the creation of five Director positions who reported directly to Vice President. The Director positions were: Director of Enrollment Management and Student Engagement, Director of Student Financial Services, Director of Admissions/Interim Registrar, Director of Disability and Adult Services, and Director of Student Support Services.[footnoteRef:7]  Additionally, the eight department chair positions were eliminated and four new division head positions took their place. [7:  This last Director position is part of a program funded through a federal grant.] 

	14.	Grievant was reassigned from Dean of Student Services and Enrollment Management to Director of Enrollment and Student Engagement, with significant changes in his duties.  One of the Academic Deans had left employment with the College and the other was reassigned to the newly created position of Director for Institutional Effectiveness. No salaries were cut as a result of the reorganization even though duties were reassigned among the five Directors.  Consequently, the Dean who was reassigned as a Director continues to be paid approximately $10,000 more annually than Grievant.  However, Grievant’s annual compensation exceeds the salaries paid to four other Directors in Student Services by $13,000 or more.[footnoteRef:8]  Grievant is now paid higher than the majority of the other Directors rather than being paid significantly less than all other employees in his classifications, like he was as a dean. (Grievant’s Exhibit 8).[footnoteRef:9] [8:  Grievant notes that three of these positions are classified positions, meaning their salaries cannot advance beyond a specified range.]  [9:  Grievant’s Exhibit 8 was created by an employee of Respondent after the filing of the grievance. It does not include the salary of the Director who was the former Academic Dean, but lists the remaining Director salaries as follows: $73,189 (Grievant); $60,504; $56,458; $52,254; and $52,082.] 

	15.	There were significant changes to Grievant’s duties when he was reassigned as a Director. He remained the coordinator for recruitment and for Title IX programs at the College, and oversees Commencement. Grievant was given responsibility for the student services portion of a significant new grant program, but  the TRIO Support Service Grant was reassigned.  Grievant no longer manages the Student Services Division budget or the Counseling and Disability Services.  Additionally, the responsibility for Financial Aid was assigned to a different Director, which is particularly significant considering that 75% of the students attending the College rely upon financial aid.
	16.	No written job description has been finalized for Grievant’s Director position.  Grievant had a meeting with Dr. Teachman in the spring of 2014 wherein his new duties and expectations were discussed in detail.  They have had numerous meetings and conversations since that time, and Grievant shows no misunderstanding of his new role.  He is performing his new duties and has not continued to perform any duties which were reassigned.
	17.	The employees who were selected for the four division head positions received salary increases as a result of a significant increase in duties and responsibilities required for those positions which replaced the eight academic department chairs.  No financial analysis was done to determine the specific financial impact of the reorganization on the College, but it appears to be financially neutral.[footnoteRef:10]  [10:  Testimony of Samuel Litteral, Vice President of Finance and Administration.] 

	18.	The College suffered a budget cut in both 2013 and 2014, and has experienced a significant decline in student enrollment in recent years, all of which negatively impacted the College’s financial condition and the ability to give salary increases.  However, it would not have significantly affected the College’s overall financial position to have given Grievant the next two anticipated salary increases. (Testimony of Vice President Litteral).
	19.	The College Policy SCP-2821, Salary Administration, requires that the College President must include in the annual budget presentation, any recommendations for salary increase for employees of the College for the ensuing year. The Board of Governors then approves the recommendations. Pursuant to this policy, no salary may be increased without approval of the Board of Governors.  A recommendation was made and approved by the Board of Governors prior to the increase of Grievant’s salary on July 1, 2013.  No such recommendations were made for 2014 or 2015. The Board did not vote to increase Grievant’s salary either year.
Discussion
	As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  
	Grievant alleges that President Tomblin promised to increase his annual salary by $5,000 per year, over three years. The alleged promise is memorialized in the memorandum sent by the President to the Director of Human Resources, Patricia Clay, stating the following:
Per our discussion and your review of employee salaries, we determined that as Dean, Darrell Taylor’s salary did not equal that of the other two Deans in the Academic and Student Affairs Unit. To correct this inequity, please make the following changes to his compensation.  On July 1, 2013, we will increase his annual compensation $5000.  Subsequently we will increase his compensation on July 1, 2014 and again an additional $5000 on July 1, 2015.  Of course these amounts may be subject to change if additional salary increases are provided by the legislature or Board of Governors, or if the College should have budgetary hardship which may prohibit salary adjustments.

	Grievant alleges that this promise constituted a contract and the failure of Respondent to implement the last two $5,000 steps of the pay increase is a breach of that contract.  Grievant argues that the only two exceptions included in the contract are that the salary increase would be reduced by the amount of any salary increase provided by the legislature or Board of Governors, or budgetary hardship that would prohibit such salary adjustments. While Grievant agrees that the College is in a constant state of financial turmoil, he notes the relative financial position of the College is not so bad as to prohibit the increase of his salary, and indeed some salary increases were granted during the time in question.  Specifically, the President received a raise, as well as the employees who successfully bid on the four division head positions which replaced the eight department chairs.  Grievant opines that since neither of the stated reasons for not giving the salary increase applies, he is entitled to the salary increase by operation of the contract.
	Respondent counters the memorandum from President Tomblin to Director Clay regarding Grievant’s compensation did not constitute a contract with Grievant.  Grievant knew nothing about the raise. He did not request the raise, it was not offered for his acceptance, and he was not asked or required to do anything to receive it. The raise was completely unilateral.  As such, Respondent argues that there was not consideration given by Grievant for receipt of the raise which is an essential element of a binding contract. 
	Additionally, there is no indication that Grievant was dissatisfied with his salary prior to the memorandum being sent. The sole reason for the raise was to correct a perceived inequity that resulted from Grievant’s salary as a Dean being significantly lower than the salaries of the other two Deans.  Thus, Respondent argues once Grievant ceased to be a Dean the only reason for the raise no longer existed.  Grievant’s duties were substantially changed and he was placed in a Director position along with several other employees including another former Dean.  When Grievant’s salary was compared to the other Directors, the perceived inequity no longer existed.  His salary still lagged behind the other ex-Dean, but was significantly higher than the remaining Directors.
	Finally, Respondent notes that, while President Tomblin had the authority to recommend a salary increase for Grievant, she could not implement an increase without approval by the Board of Governors. Therefore, no binding contract was created by President Tomblin’s memorandum because she lacked authority to unilaterally grant the salary increase.  
	On the issue of consideration, the West Virginia Supreme Court has held:
That consideration is essential element of, and is necessary to the enforceability or validity of a contract is so well-established that citation of authority therefore is unnecessary (citations omitted). 

Dan Ryan Builders, Inc. v. Nelson, 230 W. Va. 281, 287 (W. Va. 2012).  However, where a contract has multiple clauses, there need not be consideration for each individual cause. “So long as the overall contract is supported by sufficient consideration, there is no requirement of consideration for each promise within the contract, or of ‘mutuality of obligation,’ in order for a contract to be formed”. Id. at 230 W. Va. 281, 289.[footnoteRef:11]  In this case, Grievant and the College have entered into an at-will contract of employment. In consideration for being paid by the College, Grievant agrees to perform services outlined by the College. That consideration is sufficient to create the overall contract of employment and additional consideration by Grievant to support a unilateral increase in his salary is not necessary.   [11:  But see: Williamson v. Sharvest Management Co., 187 W. Va. 30, 34, 415 S.E.2d 271 (1992), which holds that for an implied contract for lifetime employment to be enforceable the employee must furnish consideration in addition to services incident to the terms of his or her employment.] 

	However, as Respondent points out, “[w]hen reading and interpreting contract provisions, the courts purpose is to give full force and effect to the express or implied intentions of the contracting parties, if such can be discerned.” United States v. Travelers Cas. & Sur. Co. of Am., 55 F. Supp. 3rd 852, 858 (N.D. W. Va. 2014).  Since the recommendation for a salary increase was unilateral, it is President Tomblin’s intent that must be established.  Her intent is clearly and unequivocally established in the first two sentences of her memorandum which state:
Per our discussion and your review of employee salaries, we determined that as Dean, Darrell Taylor’s salary did not equal that of the other two Deans in the Academic and Student Affairs Unit. To correct this inequity, please make the following changes to his compensation. (Emphasis added). 

Undoubtedly, the sole reason for granting Grievant the salary increase was to ensure that the pay of all the employees in the Dean classification was comparable. Once the Dean positions were eliminated and Grievant was reassigned to the Director classification, the reason for the increase in compensation no longer existed.  Deciding not to implement the final two installments of the salary increase is entirely consistent with the written intent expressed in the memorandum. 
	Grievant argues that there was no comparison of the duties performed by the Directors to determine if Grievant’s compensation, without the additional two salary increases, was adequate to meet the duties he was performing. However, the salary increases were originally proposed based solely upon a comparison of the salary of employees holding the Dean classification. There was no comparison of the actual duties performed. Accordingly, it seems reasonable to base nonpayment of the last two installments upon the salaries of the employees holding the Director classification without resorting to a comparison of the individual duties of each Director.  Additionally, Grievant did not cite any law rule policy or regulation that required such a comparison to be made, nor present any evidence that the Director positions were not comparable.
	It is important to keep in mind that Grievant’s annual compensation has never been reduced.  He is been paid the salary to which he was entitled each year he has been employed. The only thing that he has not received was a pay increase that he expected. That expectation was based solely upon the recommendation made by President Tomlin in her memorandum.  However, that recommendation alone could not create a binding obligation for the College to increase Grievant’s salary in the subsequent two years.  Policy SCP-2821, Salary Administration, sets out a specific method for granting salary increases to employees of the College. The policy requires that the College President include in the annual budget presentation any recommendations for salary increase for employees of the College for the ensuing year. The Board of Governors then approves the recommendations. Pursuant to this policy, no salary may be increased without Board approval.  In this situation, President Tomblin proposed that Grievant would receive a $5,000 salary increase each year for three consecutive years. She recommended the first increase in the budget for the year commencing July 1, 2013, and the Board of Governors approved that increase. The Board of Governors did not approve an increase for the subsequent two fiscal years.  Because Policy SCP-2821 requires approval by the Board of Governors for a salary increase to be given to an employee of the College, President Tomblin’s memorandum is not binding. 
	The Grievance Board has discussed the issue of ultra vires acts at some length.  Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to perform such violative acts.  Guthrie v. Dep't of Health and Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996).  See Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep't of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).  The rule is clear.  Neither the state nor one of its political subdivisions may be bound by the legally unauthorized acts of its officers, and all persons must take note of the legal limitations upon their power and authority.  Syl. Pt. 2, W. Va. Pub. Employees Ins. Bd. v. Blue Cross Hosp. Serv., Inc., 174 W. Va. 605, 328 S.E.2d 356 (1985); Allen v. Dep’t. of Transp. and Division of Personnel, Docket No. 06-DOH-224 (January 31, 2007).  President Tomblin is only empowered to recommend a salary increase to the Board of Governors. Without approval of the Board of Governors that recommendation is not binding upon the College.
	Grievant did not prove that Respondent was obligated by President Tomblin’s memorandum to pay him all three installments of the proposed salary increase. Accordingly, the grievance is DENIED.
Conclusions of Law
	1.	As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  
	2.	That consideration is an essential element of, and is necessary to the enforceability or validity of a contract is so well-established that citation of authority therefore is unnecessary. Dan Ryan Builders, Inc. v. Nelson, 230 W. Va. 281, 287 (W. Va. 2012). “So long as the overall contract is supported by sufficient consideration, there is no requirement of consideration for each promise within the contract, or of "mutuality of obligation," in order for a contract to be formed”. Id. at 230 W. Va. 281, 289.
	3.	“When reading and interpreting contract provisions, the courts purpose is to give full force and effect to the express or implied intentions of the contracting parties, if such can be discerned.” United States v. Travelers Cas. & Sur. Co. of Am., 55 F. Supp. 3rd 852, 858 (N.D. W. Va. 2014).
	4.	Not implementing the final two installments of the salary increase once Grievant was no longer a Dean is entirely consistent with the written intent expressed in the memorandum to eliminate the inequity among the Dean salaries.
	5.	Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts.  Guthrie v. Dep't of Health and Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996).  See Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep't of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).
	6.	Pursuant to Policy SCP-2821, Salary Administration, the College President is only empowered to recommend a salary increase to the Board of Governors. Without approval of the Board of Governors that recommendation is not binding upon the College.
	7.	Grievant did not prove that Respondent was obligated by President Tomblin’s memorandum to pay him all three installments of the proposed salary increase. 

	Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
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