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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DAVID ANTHONY THOMPSON,



Grievant,

v.






Docket No.  2014-1593-WayED

WAYNE COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, David Anthony Thompson, initiated this grievance at level one on May 21, 2014, alleging that Respondent did not properly fill the job of mowing the grass at various schools in the summer of 2014.  Grievant seeks the posting and filling all future summer grass mowing positions pursuant to W. Va. Code  §§ 18-5-39 and 18A-4-8b; he also seeks back pay with interest for the summer of 2014.  Dr. Kevin Smith, designee of the superintendent/chief administrator, conducted a level one conference on June 23, 2014.  Grievant received a decision denying the grievance on July 1, 2014.  A level two mediation session was conducted on September 11, 2014.  Grievant perfected his appeal to level three on September 27, 2014.  Administrative Law Judge Landon R. Brown conducted an evidentiary hearing at level three on January 26, 2015.  The case was reassigned on May 21, 2015, for administrative reasons.  Grievant appeared in person and by his attorney, John Everett Roush, West Virginia School Service Personnel.  Respondent appeared by its counsel, David Lycan, General Counsel, Wayne County Board of Education.  The matter is now mature for consideration and a ruling by the undersigned.


Synopsis


Respondent employed two individuals with no contractual relationship with the Respondent to cut the grass at two of its schools and two classroom teachers to cut grass at two of its other schools.  Respondent concedes error and recognizes the need to comply with the provisions of West Virginia Code § 18A-4-8b in posting and filling these summer positions.  Respondent was given notice of the deficiencies before the beginning of the summer and had within its power the process to answer the question of who would have received the positions.  Respondent declined to do so.  Respondent cannot now use that uncertainty as a shield to its improper actions in an attempt to create doubt as to the appropriate relief in the case by refusing to post the grass mowing jobs.   Grievant is entitled to relief based upon the unique circumstances of this case.


The following findings of fact are based upon the record of the case.


Findings of Fact


1.
Grievant is regularly employed as an aide by the Respondent on a 200-day contract, currently assigned to Prichard Elementary and has been employed by the Respondent for ten years.  


2.
Respondent employed two individuals, Kim Cyrus and Sherry Stanley, who were not employees of the Respondent to cut grass during the summer of 2014 at Kenova Elementary School and Buffalo Middle School.


3.
Respondent employed two of its professional/classroom teacher employees,  Caleb Dyer and Alvra Adams, to cut grass during the summer of 2014 at Wayne High School and Crum Elementary School.  These individuals received an extra twenty days of salary for the task of cutting the grass.


4.
The grass cutting positions at Kenova Elementary School, Buffalo Middle School, Wayne High School and Crum Elementary School were not posted for the summer of 2014.


5.
Grievant was available for work in the summer of 2014 and made it clear to Respondent that he wished to perform the grass cutting positions. 


6.
Only one employee, other than Grievant, filed an employment grievance concerning the grass cutting jobs for the summer of 2014.  That individual was a professional/classroom teacher for Respondent, who did not proceed with the grievance beyond level one.


7.
Respondent acknowledged that Respondent’s position that the long standing practice of allowing professional teachers to perform the grass mowing tasks at Tolsia High School and Wayne High School/Wayne Middle School for an additional month’s salary was wrong; that these summer grass mowing tasks at these schools for next summer would either be bid out by Respondent to private contractors, as has been the practice at Spring Valley High School; or that Respondent would post some or all of these summer mowing tasks as summer school service personnel positions.


8.
Respondent acknowledged it was also considering employing additional maintenance department employees whose duties would include mowing the grass at the two high schools as well as some other county schools; or that some of the smaller schools would continue to be maintained by volunteers from the communities where the smaller schools are located.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The parties do not dispute that the work of cutting grass at the various schools in the county is a duty that falls within the definition of “Groundsman” or “Custodian II,”  school service personnel classification titles.
  As this work occurs predominantly in the summer months, it should be considered summer employment.
  As summer employment, such positions must be filled pursuant to West Virginia Code § 18A-4-8b.
  Regular school service employees have preference in filling such positions over new service personnel, a group which includes both individuals with no employment contract with a board of education and those without a service personnel contract of employment.


Respondent employed two individuals with no contractual relationship with the Respondent to cut the grass at two of its schools and two classroom teachers to cut grass at two of its other schools.  It is also undisputed that Grievant had preference over these four individuals.  Respondent acknowledged this error by indicating that this procedure of having professional teacher employees perform these two assignments for extra salary will be discontinued.  Respondent also acknowledged that three of its county principals were incorrect in hiring non-employees to perform summer mowing at their respective schools during the summer of 2014. Finally, two other county principals were incorrect in unilaterally hiring their own schools’ custodians to perform summer mowing at their respective schools.  Respondent concedes error and recognizes the need to comply with the provisions of West Virginia Code § 18A-4-8b in posting and filling these summer positions.


The parties do dispute whether or not Grievant, having established the merits of his grievance, is entitled to any relief.  The Respondent argues that Grievant cannot establish that he would have been “next in line” for the summer mowing assignments.  This long standing doctrine of the Grievance Board would require that a grievant prove that there is no possibility that another individual would not have a greater claim than a grievant to a particular position.  The undersigned agrees with counsel for the Grievant that, in this unique circumstance, the “next in line” approach to determining whether Grievant is entitled to relief does not apply.  


The “next in line” doctrine is intended to avoid the possibility that a board of education would have to pay more than one grievant for a single job.  As counsel points out, if twenty employees had filed a grievance, it is clear that only one with the greatest preference would be entitled to back pay and not everyone with greater hiring priority than the person illegally employed.
  The current case is in a different posture in that the record established that four individuals were unjustifiably paid to cut grass in the summer of 2014, while Grievant was left with no opportunity to earn money doing the assignment.  It should also be noted that Grievant and one other employee were the only ones to show any interest in the position.  The record established that, in this scenario, Grievant would have been the most senior of all the employees showing interest in the positions. 


Finally, and of most importance on the issue, the record established that Grievant put Respondent on notice of the problem of filling the positions assigned to mow school property grass before the beginning of the summer on May 21, 2014.  Respondent had ample time to correct the situation, post the jobs, and fill them as required by law.  Instead, Respondent chose to continue to ignore the applicable law.  Respondent was given notice of the deficiencies before the beginning of the summer and had within its power the process to answer the question of who would have received the positions if they had been posted and filled pursuant to West Virginia Code § 18A-4-8b.  Respondent declined to do so.  Respondent cannot now use that uncertainty as a shield to its improper actions in an attempt to create doubt as to the appropriate relief in the case by refusing to post the grass mowing jobs.  See generally, Altizer, et al. v. Greenbrier County Bd. of Educ., Docket No. 89-13-679 (Jan. 31, 1991); Skeen v. Lincoln County Bd. of Educ., Docket No. 99-22-171 (Aug. 31, 1999).  Accordingly, the undersigned rules that Grievant is entitled to relief based upon the unique circumstances of this case.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). 


2.
Grievant established by a preponderance of the evidence that the practice of Respondent employing two individuals with no contractual relationship with the Respondent to cut the grass at two of its schools and two classroom teachers to cut grass at two of its other schools was contrary to law.


3.
Grievant established by a preponderance of the evidence that it was more likely than not that he would have received a summer employment grass cutting job if the assignments had been posted.  The record established that Grievant’s daily rate was $120.00.  The record also established that the standard number of days for mowing the grass at the school by the classroom teachers was twenty days.  


Accordingly, this grievance is GRANTED.


Respondent is ORDERED to fill the assignments of mowing the grass in the summer for the various schools located in the county in a manner that is not contrary to applicable school service personnel law.  Respondent is further ORDERED to pay Grievant back pay in the amount of $2,400.00, plus interest.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   June 18,  2015                   


_____________________









Ronald L. Reece









Administrative Law Judge
�W. Va. Code § 18A-4-8(i).


�W. Va. Code § 18-5-39(h).


�W. Va. Code § 18-5-39(f) states, in pertinent part, that “the county board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight, article four, chapter eighteen-a of this code.  An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists any succeeding summer.  If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b, article four, chapter eighteen-a of this code.”


�This board has ruled that, in a case involving multiple applicants for a posted position, grievants attempting to demonstrate entitlement to a position or compensation, need to establish that he or she was "next in line." Jamison v. Monongalia County Bd. of Educ., Docket No. 05-30-338 (Jan. 20, 2006); See Richards v. Kanawha County Bd. of Educ., Docket No. 99-20-108 (May 26, 1999); Clark v. Putnam County Bd. of Educ., Docket No. 97-40-313 (Apr. 30, 1998); Little v. Kanawha County Bd. of Educ., Docket No. 96-20-352 (Apr. 30, 1997).









