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DONALD ASHLEY JOHNSON,

			Grievant,

	v.						DOCKET NO. 2015-0156-RanED

RANDOLPH COUNTY BOARD OF EDUCATION,

			Respondent.


DECISION
 
	Grievant, Donald Ashley Johnson, filed this grievance against Respondent Randolph County Board of Education ("Respondent” or “Board"), on October 3, 2014:
Termination of Donald A. Johnson were [sic] arbitrary and capricious, and without evidence to support the allegations; Conflicting statements by Superintendent regarding the charges and why Johnson was terminated; Failure to provide revised notification of statement of charges 2 days prior to termination, if indeed Johnson was not terminated on charges as in June 20th letter; Failure to permit hearing in front of the local board according to statute.  See attached for additional grievances.
Relief sought:  Level III hearing on charges as stated by Superintendent George on or about June 20, 2014 (Superintendent failed to date the letter containing the revised charges by counsel for Superintendent provided draft letter on June 20, 2014); Reinstatement of position; back pay; In alternative, use of sick leave for May 1 – Aug. 6, 2014; Reprimand of Superintendent George for violating employees confidentiality; Opportunity to present information to local board; Attorney fees.

Grievant filed his grievance directly to Level Three on August 12, 2014.  The Level Three hearing was conducted in Elkins, West Virginia, on May 7, 2015, May 20, 2015, June 17, 2015, July 24, 2015 and August 7, 2015.  This matter became mature for decision on September 8, 2015, the deadline for the parties' submission of proposed findings of fact and conclusions of law.  Grievant appeared in person and through counsel, Rebecca A. Judy, McNeer, Highland, McMunn & Varner, LC;  Respondent was represented by Rebecca Tinder of Bowles Rice, LLP. 

SYNOPSIS
The Board terminated Grievant’s employment for providing alcohol to a student, and engaging in an amorous relationship with another student.  The Board proved the allegations against Grievant by a preponderance of the evidence.  Accordingly, the grievance is denied. 
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:

FINDINGS OF FACT
	1.	At all times relevant hereto, Grievant was employed by the Board as a school librarian assigned to Elkins High School.
	2.	An investigation regarding the conduct of Grievant was initiated on or about May 1, 2014, when student K.R.[footnoteRef:1] alleged that Grievant, while in the library of the school, provided alcohol to her, and made statements to her that she perceived as an attempt to cultivate an inappropriate and/or amorous relationship. [1: In accordance with Grievance Board practice, student witnesses will be identified by their initials.] 

	3.	K.R. was in the library on the morning of May 1, 2014, about 7:30 a.m., sitting with Grievant at his work station.  He asked if she wanted a drink of water, and offered her a water bottle.  K.R. took a drink and it tasted of alcohol.  She asked Grievant why he was drinking it, and he said he needed it to get through the day.
	4.	That same morning, Grievant and K.R. had a conversation about the age differences between couples.  During the course of the conversation, K.R. told Grievant that stages of life were more important than the actual age.  Grievant told K.R. he once dated an 18-year old when he was 28.  
	5.	K.R. was upset about the events that occurred with Grievant in the library.  She called her personal counselor and scheduled an emergency appointment for later that morning.
	6.	K.R. met with her counselor, and told her what happened with Grievant.  She then, with the assistance of the counselor, called the school administration to report the incident.
	7.	Upon receiving K.R.’s phone call, then-Principal David Fincham told Assistant Principal Collett to go to the library and bring Grievant back to the office.  He told Assistant Principal Carla Lambert to clear the students out of the library, secure the library, and to locate any water bottles in the area of Grievant’s computer and work station.
	8.	Ms. Lambert found two water bottles near Grievant’s work station.  One was unopened, and the other was open and partially full.  She placed both bottles on a table in the library.
	9.	Principal Fincham told Grievant some allegations had been made by a student against him, but not the specifics of the allegations.  He told Grievant that Superintendent George was placing him on administrative leave with pay, and that he should call his representative immediately to set up an appointment.  
	10.	Principal Fincham then escorted Grievant back to the library so he could gather his personal belongings.  Grievant walked right past his desk, and went to the table where Ms. Lambert had placed the water bottles.  He opened the untouched bottle, and took a drink.  Then he picked up the other, half-full, bottle, and deposited it in the trash can next to his work station.
	11.	Principal Fincham told Grievant he needed both bottles.  Grievant gave him the one he had in his hand.  When asked to remove the water bottle from the trash can, Grievant denied ownership of it, and Principal Fincham retrieved it out of the trash can.  
	12.	Ms. Lambert told Principal Fincham the one Grievant drank out of had been unopened, so he let Grievant keep that bottle.  He opened the other bottle, and smelled it, and noticed it had an odor.
	13.	Grievant was immediately suspended on May 1, 2014, and an investigation into his conduct continued.
	14.	K.R. eventually returned to school that day, met with Superintendent George, and made a written statement of the events that occurred on the morning of May 1, 2014.
	15.	After leaving the school on May 1, 2014, Grievant entered a hospital on May 2, 2014, under the care of a physician.
	16.	On May 4, 2014, Grievant notified the Board that he was requesting leave under the FMLA due to a medical condition that required his hospitalization for an undetermined length of time.  Grievant testified he had attempted suicide.
	17.	On May 4, 2014, Grievant was on administrative leave with pay.  There was no “leave” to take.
	18.	On May 5, 2014, Student S.M.’s mother informed school administration that her daughter was the victim of vicious lies and rumors being spread by certain girls through social media.  The rumors involved S.M. allegedly having a romantic relationship with Grievant.
	19.	Superintendent George interviewed the girls, and then brought S.M. to his office to make sure she was okay.  At this time, S.M. did not report any involvement with Grievant other than being friendly towards each other.
	20.	Superintendent George interviewed S.M. again on May 23, 2014, at which time she told him she and Grievant texted, but that the texts were not personal in nature.
	21.	On May 7, 2014, Superintendent George informed Grievant in writing that the investigation into the allegations made by K.R. was complete, and that based on the investigation, the Superintendent would recommend to the Board that Grievant’s employment be terminated.  The Superintendent also changed Grievant’s status to that of suspended, without pay, pending the Board’s consideration of his recommendation.  R. Ex. 1.
	22.	During her interview, K.R. had told Superintendent George that Grievant had been texting her, and that the content of the text messages was not what one would expect in a student-teacher relationship.
	23.	Superintendent George had Grievant’s work computer sent to the West Virginia Department of Education for forensic examination.
	24.	The forensic examination resulted in the discovery of 235 photographs depicting students, and email exchanges between Grievant and Jackie Tomlin, an individual holding herself out as a psychic, in which Grievant repeatedly made references to his romantic involvement with a co-worker named “S----”, as well as references to “S’s” current boyfriend, “E”.  
	25.	Student S.M., who had already been interviewed by Superintendent George, had a boyfriend whose name was “E.”
	26.	Based on that evidence, Superintendent George once again interviewed S.M. on June 16, 2014.  He read her passages of texts to and from Grievant and Jackie Tomlin, the psychic, and asked her if she and Grievant had discussed romantic feelings for each other.  During that interview, S.M. disclosed that Grievant texted her that he loved her; that he wanted to have sex with her; and that she had been afraid that Grievant would hurt himself if she said or did something to stop his advances.
 	27.	As required by law, the Board reported the allegations to the West Virginia Department of Health and Human Resources (“DHHR”) on June 4, 2014, and a DHHR child abuse investigation ensued.
	28.	A forensic interview of S.M. was conducted by the Randolph-Tucker Children’s Advocacy Center on July 2, 2014, in which S.M. described how her relationship with Grievant developed over time.
	29.	The DHHR report, based on the forensic interview and signed July 22, 2014, indicated that child abuse had occurred, and included a finding that Grievant and S.M. had exchanged nude and sexually explicit photographs of each other.  
	30.	No such photographs were found on Grievant’s or S.M.’s phone records.
	31.	S.M. indicated the photos and videos were sent via a program that immediately deleted them, but she did not remember the name of the program.
	32.	The forensic examination of Grievant’s computer found that during an eleven-month period during the 2013-2014 school year, there were 5,686 text messages sent between Grievant and S.M.
	33.	Grievant appealed the child abuse finding; the decision was upheld.
	34.	On July 16, 2014, a warrant was issued for Grievant’s arrest, probable cause having been found for a felony charge of solicitation of a minor, W. Va. Code § 61-3c-14B, in the Magistrate Court of Randolph County, West Virginia, for Grievant’s actions that S.M. described above.  Thereafter, a grand jury indicted Grievant and he stood indicted when he testified in this grievance proceeding.
	35.	The initial letter to Grievant, dated May 7, 2014, indicated the Superintendent would be recommending the termination of Grievant based upon the investigation into the allegations of K.R.  However, when the new evidence came to light regarding S.M., a revised letter was issued expanding the reasons for the termination to include Grievant’s inappropriate conduct relating to S.M.  The letters indicated that a hearing would be held, if requested by Grievant.
	36.	A hearing before the Board was requested, albeit mislabeled by his representative as a Level One hearing, rather than a disciplinary hearing.
	37.	The disciplinary hearing was scheduled, and rescheduled, and finally cancelled when Grievant’s representative indicated she wanted to waive Level One and go directly to Level Three.  As a result, the Board’s witnesses were excused and did not appear at the Board hearing.
	38.	Although no disciplinary hearing was held, the Board did meet on August 6, 2014, to vote on the Superintendent’s recommendations.  
	39.	Grievant and his representative showed up for the Board meeting on August 6, 2014, and demanded a hearing.  The Board denied their request because they had previously informed the Board they were waiving the hearing in order to proceed directly to Level Three of the Grievance Procedure.[footnoteRef:2] [2: It is evident to the undersigned that Grievant’s representative did not understand at the time the difference between a disciplinary hearing before the Board of Education, and the levels of the grievance process, believing the hearing before the Board to be a Level One grievance hearing.  This no doubt led to her agreeing to cancel the Board’s disciplinary hearing, in order to proceed directly to Level Three.  She also did not understand that once she waived the disciplinary hearing, the Board could vote upon the Superintendent’s recommendations without a hearing.
] 

	40.	The Board ratified the suspension and termination of Grievant for the reasons set forth in the May 7, 2014 letter, as modified by the subsequent letter.
	41.	In the meantime, Grievant’s certification for teaching in any public school system in the State of West Virginia expired June 30, 2014, and has not been renewed.  As a result, Grievant is not competent to teach in any public school in West Virginia.
	42.	Grievant provided K.R. with alcohol at school on May 1, 2014.
	43.	Grievant engaged in an inappropriate, amorous relationship with S.M.
	44.	Grievant’s explanations to refute the allegations lack credibility.

DISCUSSION
	In disciplinary actions, the employer bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 CSR 1 § 3 (2008); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).
“A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  It may not be determined by the number of witnesses, but by the greater weight of all evidence, which does not necessarily mean the greater number of witnesses, but the opportunity for knowledge, information possessed, and manner of testifying[; this] determines the weight of the testimony."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  See Black’s Law Dictionary, 5th ed. at 1064.

	W. Va. Code § 18A-2-8 authorizes a board of education to suspend or dismiss any person in its employment at any time for a number of reasons, including willful neglect of duty, immorality, and insubordination, but that authority cannot be exercised in an arbitrary and capricious manner.  W. Va. Code § 18A-2-8; see Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995).
	The Board suspended and then terminated Grievant for providing alcohol to  student, K.R., and engaging in an amorous relationship with S.M., both while in his care at Elkins High School.
	The Board produced the testimony of K.R., Principal Fincham, Assistant Principal Lambert, and Trooper Wince, all of whom testified they smelled alcohol in the open, partially full, water bottle found on Grievant’s desk.  In addition, Trooper Wince testified that a head space test of the bottle showed it contained an alcoholic substance.  Grievant denies that the water bottle in question was his, and contends K.R. made up the story because she was afraid Grievant was going to report her and a teacher to the administration over an incident that occurred on an exchange program in Scotland.
	The Board produced the testimony of S.M., interviews of S.M., emails to and from Grievant and Jackie Tomlin, the psychic, a box that S.M. gave to Grievant for Christmas filled with poems and pictures, two t-shirts which Grievant admitted he gave to S.M. as a present, as well as a forensic examination report of Grievant’s computer which showed 5,686 texts between Grievant and S.M. in less than a year’s time.  The evidence shows there was, at the very least, an inappropriate relationship between Grievant and S.M., and quite probably, it was an amorous relationship, although S.M. testified she and Grievant never engaged in any physical relationship.  Grievant denies he engaged in any kind of inappropriate relationship with S.M., and contends S.M. must have imagined a relationship where there was none.
	“Where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Maxey v. McDowell County Bd. of Educ., Docket No. 97-33-208 (Apr. 30, 1998); Hurley v. Logan County Bd. of Educ., Docket No. 97-23-394 (Dec. 11, 1997).  See Pine v. W. Va. Dept. of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See also Harper v. Dept. of the Navy, 33 M.S.P.R. 490 (1987).”  Lanham v. Kanawha County Bd. of Educ., Docket No. 01-20-577 (Feb. 28, 2002).
	“In assessing the credibility of witnesses, some factors to be considered are the witness’s:  1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness.  Harold J. Asher and William C. Jackson.  Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the Administrative Law Judge should consider:  1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to be the witness; and 4) the plausibility of the witness’s information.”  Roberts v. Logan County Bd. of Educ., Docket No. 02-23-395 (Oct. 14, 2003).  See Hixon v. Wood County Bd. of Educ., Docket No. 01-54-115 (Aug. 10, 2001); Shockey v. Preston County Bd. of Educ., Docket No. 02-39-371 (June 9, 2003); Dalton v. Monongalia County Bd. of Educ., Docket No. 04-30-184 (Sept. 15, 2004).
	K.R. testified she had told Grievant a story about a drunken escapade she had while she was on a school-sponsored trip the year before.  She also testified that other teachers and students knew about the incident.  Grievant contends she made up the story about him giving her a drink of alcohol because she was afraid he would report the incident to the administration, which would get her and the teacher in charge in trouble.
	K.R.’s incident on her trip appears to have been old news.  She testified other teachers and students knew about it.  Grievant’s suggestion that this was her motivation for reporting he had given her a bottle with alcohol in it simply does not make sense.  It does not appear K.R. tried to keep the incident a secret from others.  Additionally, she testified she told Grievant the story some time before May 1, 2014, when he gave her the water bottle.  It simply does not make sense that she would all of a sudden be afraid of this story getting out.  
	With regard to the water bottle incident itself, K.R. was calm and composed while she related the incident, and seemed genuinely concerned that she had caused trouble for Grievant for reporting the incident.  Alternatively, Grievant’s immediate response, after being informed an allegation had made against him, was to go directly to the water bottles, and to throw away the water bottle containing alcohol, claiming it was not his.  He did all of this before he was even aware the accusation had anything to do with alcohol. 
	S.M. testified about her relationship with Grievant.  She also appeared calm and composed, and her testimony was consistent with accounts she had given to child protective services.  S.M. testified that after she cut off the relationship with Grievant, she started dating a boy named “E,” and that Grievant attempted to resume the relationship.
	Grievant’s email exchanges with the psychic, Jackie Tomlin, mentioned his relationship and break-up with a co-worker he called “S,” and also mentioned that S was involved with someone else named “E.”  Grievant says his communications with the psychic were simply part of research for a book he was writing, and the names “S” and “E” were characters in the book.  Any similarity to S.M. and her boyfriend, E, was simply a coincidence.
Grievant’s explanation is simply not believable.  It would be hard enough to believe in a coincidence that one character in his alleged book would have the same name as a student he had been involved with, but for two characters to have the same names makes a coincidence highly unlikely.  Moreover, Grievant presented no evidence of any research on a book, i.e., notes, drafts, or manuscripts, to support his theory.
Grievant tried to explain away why he purchased gifts for S.M. by saying once she told him she was making him a Christmas present, he felt obligated to reciprocate, and bought her two t-shirts she wanted.  This, too, is not believable.  Students give teachers gifts all the time, from the proverbial apple to Christmas ornaments, etc.  This in no way obligates teachers to buy all of their students gifts in return, especially things of such a personal nature as clothing.
Grievant’s overall testimony is incredible.  He has a strong motive to withhold the truth.  Not only did he lose his job, he faces losing his license to teach permanently, and faces losing his liberty if convicted of the felonies for which he is criminally charged.
By virtue of his position as a school librarian, Grievant was in a position charged with a duty and responsibility for the health, education, welfare, and supervision of the children at school.  Grievant’s conduct in providing alcohol to a minor student, as well as statements toward, and cultivation of, an amorous, and potentially sexual, relationship with a minor student constitute violations of basic principles of right and wrong, and a standard of proper sexual behavior that has been codified under West Virginia law.
	To prove willful neglect of duty, the employer must establish that the employee’s conduct constituted a knowing and intentional act, rather than a negligent act.  Kennard v. Tucker County Bd. of Educ., Docket No. 01-47-591/628 (March 12, 2002)(citing Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994)).  Willful neglect of duty encompasses something more serious than incompetence.  Id. (citing Bd. of Educ. of the County of Gilmer v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996)).  Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Id. (citing Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).
	Immorality, “in essence . . . connotes conduct ‘not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.’”  Golden v. Bd. of Educ. of Harrison County, 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981)(citation omitted); Kanawha County Bd. of Educ. v. Sloan, 219 W. Va. 213, 218, 632 S.E.2d 899, 904 (2006).
	“Immoral conduct is conduct which is always wrong.  Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.”  Kennard, supra. (citing Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995).
Grievant’s actions are contrary to the norm of not only the educational community, but of the community of Randolph County as a whole and rise to the level of immorality and willful neglect of duty.
	In order to establish insubordination, the Board must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee’s failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995), aff’d, Conner v. Barbour County Bd. of Educ., Civil Action No. 95-AA-66 (Cir. Ct. Kanawha County, May 1, 1966)(W. Va. Supreme Court refused to hear appeal, Nov. 19, 1996) and Domingues v. Fayette County Bd. of Educ., Docket No. 04-10-341 (Jan. 28, 2005), aff’d, Manuel Domingues v. Fayette County Bd. of Educ., Civil Action No. 05-AA-21 (Cir. Ct. Kanawha County, Feb. 12, 2007).
	Insubordination may be based upon a violation of a written policy, such as the West Virginia Board of Education Policy 5902, Employee Code of Conduct.  See Domingues, supra., which requires employees to “exhibit professional behavior by showing positive examples of . . . communication, [and] fairness . . .; contribute, cooperate and participate in creating an environment in which all employees/students are accepted . . .; maintain a safe and healthy environment, free from harassment, intimidation, [and] bullying . . .; create a culture of caring through understanding and support; . . . demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior . . . [and] comply with all Federal and West Virginia laws, policies, regulations and procedures.”  W. Va. CSR 126-162-4.
	Moreover, West Virginia Board of Education Policy 4373, Chapter 4, Section 2, provides that “[a]morous relationships between county board employees and students are prohibited.”  It would seem so obvious that this would not need to be written down, but, sadly, Grievant has once again proven the reasons it needs to be.
	 Grievant failed to comply with any of the above State Board of Education mandates in his conduct with students K.R. and S.M., and such conduct constitutes insubordination.
	Grievant raised the issue of whether he received proper notice and an opportunity to be heard prior to the Board’s voting on the Superintendent’s recommendations for suspension and termination.
	W. Va. Code § 18A-2-8 (1990) requires a pre-termination hearing of a tenured employee under W. Va. Code § 18A-2-6 (1989).  It is not necessary for a pre-termination hearing to be a full adversarial evidentiary hearing; however, an employee is entitled to written notice of the charges, an explanation of the evidence, and an opportunity to respond prior to a Board of Education’s decision to terminate the employee.  If an employee presents a danger to students or others at work and there is no reasonable way to abate the danger, a pre-termination hearing is not required.  See Syl. Pt. 3, Bd. of Educ. v. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994).
	Grievant received notice of the charges against him through the Superintendent’s letter dated May 7, 2014, and the revised letter expanding the reasons for his recommendation to include the inappropriate conduct vis-à-vis S.M.  He was given an opportunity to request a hearing before the Board of Education, which he did.  That hearing was scheduled and rescheduled several times.  Finally, Grievant’s representative indicated she wanted to waive the disciplinary hearing before the Board, and proceed directly to Level Three of the grievance process.  
	The Board met to vote on the Superintendent’s recommendation.  At this time, Grievant and his representative showed up for the meeting, demanding a hearing.  That request was denied, as they had already waived the hearing, and none of the Board’s witnesses were present or available.  The Board voted to terminate Grievant, and he filed his grievance directly to Level Three, culminating in a five-day hearing before the undersigned.  
	Despite Grievant’s representative’s misunderstanding regarding the hearing process, Grievant was subsequently able to have a full and fair hearing at Level Three, and indeed, admits as much in his proposed findings of fact and conclusions of law.  Therefore, the undersigned finds Grievant was given all the due process notice and opportunity for hearing to which he was entitled.

CONCLUSIONS OF LAW
	1.	In disciplinary actions, the employer bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd.156 CSR 1 § 3 (2008); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).
2.	A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  It may not be determined by the number of witnesses, but by the greater weight of all evidence, which does not necessarily mean the greater number of witnesses, but the opportunity for knowledge, information possessed, and manner of testifying[; this] determines the weight of the testimony.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  See Black’s Law Dictionary, 5th ed. at 1064.	
	3.	W. Va. Code § 18A-2-8 authorizes a board of education to suspend or dismiss any person in its employment at any time for a number of reasons, including willful neglect of duty, immorality, and insubordination, but that authority cannot be exercised in an arbitrary and capricious manner.  W. Va. Code § 18A-2-8; see Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995).
	4.	“Where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Maxey v. McDowell County Bd. of Educ., Docket No. 97-33-208 (Apr. 30, 1998); Hurley v. Logan County Bd. of Educ., Docket No. 97-23-394 (Dec. 11, 1997).  See Pine v. W. Va. Dept. of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See also Harper v. Dept. of the Navy, 33 M.S.P.R. 490 (1987).”  Lanham v. Kanawha County Bd. of Educ., Docket No. 01-20-577 (Feb. 28, 2002).
	5.	“In assessing the credibility of witnesses, some factors to be considered are the witness’s:  1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness.  Harold J. Asher and William C. Jackson.  Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the Administrative Law Judge should consider:  1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to be the witness; and 4) the plausibility of the witness’s information.”  Roberts v. Logan County Bd. of Educ., Docket No. 02-23-395 (Oct. 14, 2003).  See Hixon v. Wood County Bd. of Educ., Docket No. 01-54-115 (Aug. 10, 2001); Shockey v. Preston County Bd. of Educ., Docket No. 02-39-371 (June 9, 2003); Dalton v. Monongalia County Bd. of Educ., Docket No. 04-30-184 (Sept. 15, 2004).
	6.	To prove willful neglect of duty, the employer must establish that the employee’s conduct constituted a knowing and intentional act, rather than a negligent act.  Kennard v. Tucker County Bd. of Educ., Docket No. 01-47-591/628 (March 12, 2002)(citing Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994)).  Willful neglect of duty encompasses something more serious than incompetence.  Id. (citing Bd. of Educ. of the County of Gilmer v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996)).  Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Id. (citing Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).
	7.	Immorality, “in essence . . . connotes conduct ‘not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.’”  Golden v. Bd. of Educ. of Harrison County, 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981)(citation omitted); Kanawha County Bd. of Educ. v. Sloan, 219 W. Va. 213, 218, 632 S.E.2d 899, 904 (2006).
	8.	“Immoral conduct is conduct which is always wrong.  Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.”  Kennard, supra. (citing Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995).
9.	Grievant’s actions are contrary to the norm of not only the educational community, but of the community of Randolph County as a whole and rise to the level of immorality and willful neglect of duty.
	10.	In order to establish insubordination, the Board must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee’s failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995), aff’d, Conner v. Barbour County Bd. of Educ., Civil Action No. 95-AA-66 (Cir. Ct. Kanawha County, May 1, 1966)(W. Va. Supreme Court refused to hear appeal, Nov. 19, 1996) and Domingues v. Fayette County Bd. of Educ., Docket No. 04-10-341 (Jan. 28, 2005), aff’d, Manuel Domingues v. Fayette County Bd. of Educ., Civil Action No. 05-AA-21 (Cir. Ct. Kanawha County, Feb. 12, 2007).
	11.	Insubordination may be based upon a violation of a written policy, such as the West Virginia Board of Education Policy 5902, Employee Code of Conduct.  See Domingues, supra., which requires employees to “exhibit professional behavior by showing positive examples of . . . communication, [and] fairness . . .; contribute, cooperate and participate in creating an environment in which all employees/students are accepted . . .; maintain a safe and healthy environment, free from harassment, intimidation, [and] bullying . . .; create a culture of caring through understanding and support; . . . demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior . . . [and] comply with all Federal and West Virginia laws, policies, regulations and procedures.”  W. Va. CSR 126-162-4.
 	12.	West Virginia Board of Education Policy 4373, Chapter 4, Section 2, provides that “[a]morous relationships between county board employees and students are prohibited.”   
13.	Grievant failed to comply with any of the above State Board of Education mandates in his conduct with students K.R. and S.M., and such conduct constitutes insubordination.
	
Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008). 

DATED: October 30, 2015. 

_____________________________ 
Mary Jo Swartz
							   Administrative Law Judge
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