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v. 






DOCKET NO. 2014-0539-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,
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DECISION

Grievant, Paul Erich Butler, filed this grievance against his employer, the Department of Health and Human Resources, on October 31, 2013, challenging the selection of another employee for a supervisory position.   As relief, Grievant seeks to be placed in the position, “with all back pay and benefits lost since the hiring of the other candidate.”


A hearing was held at level one on March 27, 2014, and a decision denying the grievance at that level was issued on April 18, 2014.  Grievant appealed to level two on May 2, 2014, and a mediation session was held at level two on July 14, 2014.  Grievant appealed to level three on July 25, 2014, and a level three hearing was held before the undersigned Administrative Law Judge on January 14, 2015, at the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Michael E. Bevers, Assistant Attorney General.  This matter became mature for decision on February 13, 2015, on receipt of Respondent’s written Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written argument.


Synopsis

This grievance was filed when Grievant was not selected for a posted CPS Supervisor  position.  Grievant asserted that the successful applicant was pre-selected for the position, and that he was the more qualified applicant.  Grievant did not present evidence to support his assertions, nor did he demonstrate a flaw in the selection process, or that the selection was otherwise unlawful, unreasonable, or arbitrary and capricious.

 
The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant is employed by the Department of Health and Human Resources, Bureau for Children and Families  (“HHR”) as a Child Protective Services Worker in the Wheeling, West Virginia Office.  He has been employed by HHR since October 2008.


2.
Sometime in 2013, HHR posted a vacancy for a Child Protective Services Supervisor (“CPS Supervisor”).


3.
Grievant and Donald Jones applied for the position, and were the only applicants  interviewed by the Interview Team.  The three members of the Interview Team were Tani O’Connell, Regional Director of Region 1, Mark Paree, Community Services Manager for Ohio, Brooke, and Hancock Counties, and Amanda McCreary, Social Services Coordinator.  Interviews were conducted on September 23, 2013, by the Interview Team.


4.
Mr. Jones was recommended for the position at issue by the Interview Team, and was chosen by Ms. O’Connell as the CPS Supervisor.  At the time, Mr. Jones was employed by HHR as a CPS Worker in the same District as Grievant, and had worked for HHR for about two years.


5.
Mr. Jones and Grievant were scored by the Interview Team in the areas of education, experience, HR Solutions job match, interview, DHHR tenure, disciplinary action, and interview answers versus work behaviors.  The maximum number of points available was set by the Interview Team and varied with each category, with the interview having the highest number of points available at eight.


6.
Both Grievant and  Mr. Jones have a Bachelor’s Degree, and both received one point in education for a Bachelor’s Degree, out of a maximum of three points.


7.
Grievant served as a CPS Supervisor in the Wheeling HHR Office from November 16, 2009, until April 15, 2010.  Grievant’s supervisor during that time, Stephanie Dawson, Social Service Coordinator, performed an interim four-month employee performance appraisal of Grievant’s performance in this position on March 30, 2010, in which she rated his performance as “does not meet expectations.”  Grievant felt he would not be able to continue in the position under the direct supervision of Ms. Dawson, and he chose to resign from the position. 


8.
Grievant worked as a shift leader for the Children’s Home of Wheeling for two years, and prior to that he was the Assistant Administrator for a group home for troubled teens, where he scheduled, hired and trained employees.


9.
Grievant has been asked by CPS Supervisor Donna White and other supervisors to serve as back-up supervisor when they have been out of the office, and his co-workers often come to him for assistance.


10.
Mr. Jones was a lead counselor for five years in a group home, and also had leadership experience from his military service.


11.
Grievant and Mr. Jones both received a rating of two by the Interview Team in the category experience, out of a maximum of four points.  Prior to the interview, the points to be awarded were set by the Interview Team at two points for “supervision in social work agency,” three points for “DHHR social service supervision,” and four points for “DHHR CPS Supervisor.”  The Interview Team did not award Grievant any supervisory credit for his prior experience as a CPS Supervisor because he was not in the position for long, and he was not successful in the position.


12.
Employees of DHHR were required to answer a series of questions online, referred to as HR Solutions.  The answers to the questions were used to determine how the employee compared to those considered to be very good in particular positions.  Grievant had taken this test at some point prior to applying for the posted position at issue as required, but did not make an effort to answer the questions honestly, apparently due to some concern about use of the answers as a personality indicator.  Mr. Paree suggested to Grievant that he take the HR Solutions questions seriously, and answer them again to improve his scoring, and Grievant did so around the same time he applied for the posted position at issue.


13.
Mr. Jones also answered the HR Solutions questions.  Grievant scored higher than Mr. Jones on the HR Solutions questions, and was scored one point higher than Mr. Jones on the HR Solutions job match portion of the score sheets, receiving a score of two to Mr. Jones’ one, out of a maximum five points, equating to a 61 to 70 percent match.


14.
Ms. O’Connell was concerned that Grievant had not taken the HR Solutions questions seriously the first time he answered them, and this was a consideration in her decision to select Mr. Jones for the CPS Supervisor position.


15.
The interview score consisted of ratings by the Interview Team of the answers given during the interview, as well as ratings for oral expression, intelligence/reasoning, judgment/objectivity, tact/sensitivity, appearance, poise, confidence, and leadership potential, all on a scale of one to five.  Mr. Jones and Grievant were asked the same questions by the members of the Interview Team during the interview.  All three members of the Interview Team believed that Mr. Jones’ interview was stronger than Grievant’s, and his scores on the questions and the other categories reflected this.  Mr. Jones was awarded six points for the interview (63 to 68 total interview points), and Grievant was awarded five points for the interview (57 to 62 total interview points), out of a maximum of eight points.


16.
Grievant was awarded two points for DHHR tenure on the score sheet (6 to 10 years), and Mr. Jones was awarded one point (0 to 5 years), out of a maximum of four points.


17.
On July 17, 2013, Grievant received a verbal warning from Bethany Allman “concerning his repeated failure to sign in and out when entering and leaving the office.”  Grievant did not file a grievance contesting this verbal warning.


18.
On November 29, 2012, Grievant received a verbal warning for speaking to a supervisor, Ms. Dawson, in a disrespectful manner.  Grievant did not file a grievance contesting this verbal warning.  Grievant did apologize to Ms. Dawson.


19.
On May 13, 2010, Grievant received a verbal reprimand for breach of confidentiality.  Grievant did not file a grievance contesting this verbal warning.


20.
Grievant has brought to Ms. White’s attention that he did not believe Mr. Jones’ assessments were complete, although Ms. White found his assessments to be good.  Ms. White had an issue with Mr. Jones making face-to-face contact on his cases, and found him to spend a lot of time assessing families and gathering information, which caused him to struggle with production at times.  The record does not reflect whether these concerns were reflected in Mr. Jones’ performance appraisals, nor does the record reflect that Mr. Jones’ personnel file contained any disciplinary action.


21.
Grievant was awarded no points in the area disciplinary action, and Mr. Jones was awarded one point, out of a maximum of one point.


22.
Grievant’s responses to some questions during the interview did not correspond with his known conduct as an employee.  For example, Grievant responded to one question that the supervisors were good.  The members of the interview team knew that Grievant had difficulty with his supervisors, particularly Ms. Dawson.  Grievant made clear during his testimony at level three that he did not consider Ms. Dawson to be a good supervisor, accusing her of many things, including creating a hostile work environment, and noting that, as of the time of the level three hearing, that with Ms. Dawson gone now from her position, the supervisors are now excellent.  Mr. Jones received one point in interview answers versus work behaviors, out of a maximum of one point, and Grievant received no points.


23.
When the ratings of the applicants by the three members of the Interview Team in all categories were tallied, Mr. Jones scored one point higher than Grievant.


24.
During the interview the Interview Team discussed with Mr. Jones and Grievant what their salary would be if either was the successful applicant, and Ms. O’Connell took notes on the discussion on her interview scoring sheet so there would be a record of the discussion should the salary be questioned by either applicant in the future.  Salary was not a consideration in determination whether to select Grievant or Mr. Jones for the position.


25.
Grievant is considered by his supervisors to be very good at performing his duties as a CPS Worker, and willing to help other employees.  He has volunteered to assist when Brooke and Hancock Counties have had a case backlog.

 
Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).


Grievant made several assertions and arguments regarding the selection process, most of which are not supported by the evidence presented, but rather are based on Grievant’s interpretation.  For example, Grievant asserted that because Ms. O’Connell wrote the salary for each applicant on the interview score sheet, this proved that Mr. Jones was selected because his salary in the position would be less than Grievant’s and would save HHR money.  Ms. O’Connell testified, however, that salary is always part of the discussion with applicants during the interview, and she takes notes when this discussion occurs so that there is no future misunderstanding about what the applicant was told about the salary for the position.  Grievant presented no evidence to contradict this testimony.


Grievant argued that Mr. Jones was pre-selected for the position at issue.  This assertion was based solely on his own experiences with the selection process when he was a CPS Supervisor for a few months in 2009 and 2010, and his belief that there was no other explanation for the selection of Mr. Jones over him.  Grievant asserted that it was obvious that the scoring of his answers during the interview did not accurately reflect what the ratings should have been, because his job involved constant social interaction and stressful situations, and because he is talkative.  According to Grievant, this had to result in higher scores during the interview.  While Grievant’s observations of his own abilities may well be accurate, this does not equate to inaccurate ratings by the interviewers of the answers he gave during the interview.  The members of the Interview Team testified that no one influenced their decision.


Grievant also asserted that his personnel evaluation completed around the same time as the selection had been falsified in an effort by HHR to support the selection process, and contended that one incident detailed in the evaluation was not accurately portrayed.  If Grievant did not agree with his personnel evaluation, he could have filed a grievance contesting the evaluation, which he did not do.  Grievant offered no evidence that anyone had pre-selected Mr. Jones, that anyone had influenced any members of the Interview Team to select Mr. Jones, or that any of the interviewers improperly deflated his ratings and inflated those of Mr. Jones.


Grievant pointed out that he had far more tenure with HHR and was much more familiar with HHR policies than Mr. Jones, and asserted that Mr. Jones did not know enough to be a supervisor, based on his own experience.  Grievant stated that HHR intended to paint him as this disciplinary problem, which he denied, asserting that all his issues with supervisory personnel arose from his personality conflict with Ms. Dawson. While Grievant had more tenure than Mr. Jones, he did not do as well in the interview as Mr. Jones, and he did, in fact, have some disciplinary issues documented in his personnel file.  Grievant is certainly entitled to his opinion about whether Mr. Jones had enough experience to perform the duties of the position at issue, but he did not demonstrate that Mr. Jones did not meet the minimum qualifications for the position.


The only area where the rating is questionable is experience, where Grievant was not given any credit for the five months he served as a CPS Supervisor.  Ms. O’Connell testified that the Interview Team did not believe this should be considered since Grievant was not successful in the position.  This certainly seems to be a reasonable application of this factor, and Grievant presented no rule, regulation, policy or procedure which would preclude the Interview Team from applying such an interpretation to this factor.


At the conclusion of the interviews, the scores of the Grievant and Mr. Jones were very close.  The Interview Team members recommended Mr. Jones for the position, and Ms. O’Connell agreed with this recommendation, taking into consideration not only the final scores, but also that Grievant had some disciplinary issues in his recent past, that he had not performed well as a CPS Supervisor before, and that he had not taken the HR Solutions questions seriously when he first answered them.  As noted, case law governing the filling of a position states that the decision is largely the prerogative of management, and will not be overturned absent a demonstration by the Grievant of “unlawful, unreasonable, or arbitrary and capricious behavior.”  Grievant did not demonstrate such behavior in this case.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).


6.
Grievant did not demonstrate that the selection decision was unlawful, unreasonable, or arbitrary and capricious.


7.
Grievant failed to demonstrate that he was the most qualified applicant.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
March 16, 2015
�  Grievant attempted in this proceeding to contest the verbal reprimand, suggesting that he did not breach confidentiality.  “[S]ince he did not grieve any of the prior discipline he received . . ., the merits of those actions cannot be placed in issue now.  Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994).  Furthermore, all the information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).”  Aglinsky v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-256 (Oct. 27, 1997).






