THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Kimberly A. Fetty,



Grievant,

v.







Docket No. 2015-0261-DHHR
Department of Health and Human Resources/
Bureau for Medical Services,



Respondent.

DISMISSAL ORDER


Grievant, Kimberly A. Fetty, is employed by Respondent, Department of Health and Human Resources/Bureau for Medical Services.  On September 4, 2014, Grievant filed this grievance against Respondent stating, “Discipline on August 13, 2014 was not justified.  Grievant has been singled out and treated unfairly by BMS creating a hostile work environment.  Several policies have been violated.  The following is a partial list: DHHR Policy Memorandums 2102, 2014, and 2123.”  For relief, Grievant sought “[d]iscipline to be removed from all personnel files of grievant.  Ms. Penney Hall permanently removed from grievant’s chain of command.  Grievant retains position and resumes chain of command that was in place January 1, 2014.  Pay to be increased for similar work in DHHR.  Payment of all legal and medical expenses, compensation for pain and suffering, and to be made whole.”

Following the December 22, 2014 level one hearing, a level one decision was rendered on January 13, 2015, denying the grievance.  Grievant appealed to level two on January 28, 2015.  On July 15, 2015, David Warrick, AFSCME Field Coordinator, filed a Notice of Appearance, stating he would be representing Grievant.  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on August 10, 2015.  

On August 27, 2015, Respondent filed a Motion to Dismiss asserting that the grievance should be dismissed as part of the grievance was moot and the remainder of the grievance requested unavailable relief. Respondent served its motion only on Grievant’s representative.  As the Grievance Board had received no response to the motion from Grievant’s representative, the Grievance Board sent a copy of the motion to Grievant’s representative by email, stating that, if he wished to respond to the motion, he must do so by October 6, 2015.   On October 30, 2015, Mr. Warrick withdrew as Grievant’s representative.  As it was unclear to the undersigned if Grievant was aware of the pending motion, the level three hearing that was originally scheduled for November 5, 2015, at the Grievance Board’s Charleston, West Virginia office, was converted to a hearing on Respondent’s Motion to Dismiss.  Grievant appeared in person, pro se.  Respondent was represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  As the parties did not request to submit additional written Proposed Findings of Fact and Conclusions of Law, this matter became mature for decision on November 5, 2015. 
Synopsis

Grievant filed the instant grievance alleging that a written reprimand was not justified and alleging a hostile work environment.  As the written reprimand has now been removed from her personnel file, that portion of the grievance is moot.  As Grievant did not dispute Respondent’s assertion that Grievant was not removed from her position and cannot be placed under a different supervisor, that relief is unavailable. As Grievant made no allegations in her grievance as to any circumstance that would entitle her to a pay increase or that Respondent denied her a pay increase to which she was entitled, that is a claim on which no relief can be granted.  Grievant’s request for legal and medical expenses and compensation for pain and suffering is unavailable from the Grievance Board.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Health and Human Resources Specialist, Senior.  
2. On August 13, 2014, Grievant received a written reprimand.

3. Grievant filed this grievance alleging that the discipline was not justified and alleging a hostile work environment. 

4. On August 13, 2015, the written reprimand was removed from Grievant’s personnel file.  
Discussion

"Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  Respondent first asserts that the discipline Grievant received and grieved was removed from her file on August 13, 2015, rendering those portions of the grievance moot.  Respondent asserts that the remainder of the grievance consists of relief that is not available to the grievant in grievance proceedings.  Respondent asserts that Grievant was not removed from her position and cannot be placed under a different supervisor.  Respondent asserts that Grievant made no allegations in her grievance regarding misclassification or pay disparity and is paid within her pay grade.  Respondent lastly asserts that the payment of legal and medical expenses and compensation for pain and suffering are unavailable.  Grievant responded in the hearing that, while she philosophically disagrees with the dismissal of her case, she understands that there is nothing that can be granted to her at this time. Grievant did not dispute the factual assertions of Respondent that the discipline was removed.        
"Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues]." Bragg v. Dep't of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).  

As the discipline grieved has now been removed from Grievant’s file, that issue is moot, as a decision as to whether the discipline was proper would have no purpose.  "Relief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the [Grievance Board]. Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993). 

As for the remainder of the relief requested, “[a] grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” W. Va. Code St. R. § 156-1-6.11.  None of the remainder of the relief Grievant requested appears to be available in this grievance.  Grievant did not dispute Respondent’s assertion that Grievant was not removed from her position and cannot be placed under a different supervisor. Grievant requested as relief in her grievance that she receive a pay increase, but Grievant made no allegations in her grievance as to any circumstance that would entitle her to a pay increase or that Respondent denied her a pay increase to which she was entitled.

Grievant last requested payment of legal and medical expenses and compensation for pain and suffering, none of which are available from the Grievance Board.  “[A]n ALJ for the Grievance Board is not authorized by law to grant attorney’s fees. W. Va. Code § 6C-2-6; Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Brown-Stobbe/Riggs v. Dep’t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep’t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008).”  Stuart v. Div. of Juvenile Serv., Docket No. 2011-0171-MAPS (Sept. 23, 2011).  “Damages such as medical expenses, mental anguish, stress, and pain and suffering are generally viewed as ‘tort-like’ damages which have been found to be unavailable under the Grievance Procedure. Dunlap v. Dep’t of Environmental Protection, Docket No. 2008-0808-DEP (Mar. 20, 2009). Spangler v. Cabell County Board of Education, Docket No. 03-06-375 (March 15, 2004); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).”  Stalnaker v. Div. of Corrections, Docket No. 2013-1084-MAPS (Mar. 26, 2014).    

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  

2. "Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues]." Bragg v. Dep't of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).  

3. "Relief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the [Grievance Board]. Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993).

4. Grievant’s protest of the written reprimand is moot as the written reprimand has now been removed from her personnel file.  

5. “A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” W. Va. Code St. R. § 156-1-6.11.  

6. Grievant did not dispute Respondent’s assertion that Grievant was not removed from her position and cannot be placed under a different supervisor, so that relief is unavailable. 

7. Grievant requested as relief in her grievance that she receive a pay increase, but Grievant made no allegations in her grievance as to any circumstance that would entitle her to a pay increase or that Respondent denied her a pay increase to which she was entitled, so that is a claim on which no relief can be granted.

8. “[A]n ALJ for the Grievance Board is not authorized by law to grant attorney’s fees. W. Va. Code § 6C-2-6; Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Brown-Stobbe/Riggs v. Dep’t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep’t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008).”  Stuart v. Div. of Juvenile Serv., Docket No. 2011-0171-MAPS (Sept. 23, 2011).  
9. “Damages such as medical expenses, mental anguish, stress, and pain and suffering are generally viewed as ‘tort-like’ damages which have been found to be unavailable under the Grievance Procedure. Dunlap v. Dep’t of Environmental Protection, Docket No. 2008-0808-DEP (Mar. 20, 2009). Spangler v. Cabell County Board of Education, Docket No. 03-06-375 (March 15, 2004); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).”  Stalnaker v. Div. of Corrections, Docket No. 2013-1084-MAPS (Mar. 26, 2014).  
10. Grievant’s request for payment of legal and medical expenses and compensation for pain and suffering is unavailable from the Grievance Board.  
Accordingly, the grievance is dismissed.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 18, 2015
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
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