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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

PETER RESH,



Grievant,

v.






Docket No. 2014-1659-JefCH

JEFFERSON COUNTY HEALTH DEPARTMENT,



Respondent.


DECISION


This grievance was filed at level three of the grievance procedure by Grievant, Peter Resh, on June 9, 2014, after he was dismissed from his employment by Respondent, Jefferson County Health Department, for unsatisfactory performance.  The statement of grievance reads dismissal without good cause.  The relief sought by Grievant is to be made whole in every way including back pay with interest and all benefits including employment restored.


A level three hearing was conducted before the undersigned on November 13, 2014, at the Grievance Board’s Westover office.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Stephanie F. Grove, Assistant Prosecutor, Office of the Prosecuting Attorney of Jefferson County, West Virginia.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on December 18, 2014.


Synopsis


Grievant was dismissed from his employment by Respondent for unsatisfactory performance.  Respondent demonstrated that Grievant’s performance did not meet the standards expected of employees.

 
The following findings of fact are made based upon the record developed at the level three hearing.


Findings of Fact


1.
Grievant was hired by the former administrator for the Jefferson County Board of Health in June 2013 as a Sanitarian.  Among other duties, Grievant was assigned to various businesses in the county to perform food service inspections.


2.
Subsequent to his hiring date, Grievant was informed, in writing, that upon completion of the six-month probationary period, he would be placed in the merit system.


3.
The record indicated that Grievant failed to properly inspect at least two restaurants during the term of his employment.  These restaurants were ultimately closed for major violations shortly after the Grievant inspected them.  The Grievant’s inspection of the same restaurants revealed only three or four minor violations.  A follow-up inspection of the restaurants by Grievant’s supervisor revealed over 140 major violations, resulting in an immediate shut-down of the restaurants.


4.
Grievant acknowledged that he failed to timely report to work at least 60% of his assigned work days.  Grievant also acknowledged that he did not follow some of his supervisor’s instructions concerning the requirements and duties of the job.  


5.
The Board of Health conducted an employee appraisal on June 5, 2014.  On that same date, the Health Department provided Grievant a copy of the appraisal and discussed its contents with the Grievant.


6.
After reviewing the appraisal with the Grievant, Respondent informed  Grievant that his employment was terminated for cause.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).    


“The public has a significant interest in ascertaining that employees such as Grievant perform the duties for which they are compensated in a reasonably competent and proficient manner.  See Hein v. W. Va. Dep’t of Health & Human Resources, Docket Nos. 94-HHR-1124 & 95-HHR-396 (Nov. 30, 1995). . . .  Accordingly, if Grievant failed to perform [her] assigned duties as alleged by [Respondent], and the employer was not culpable for that failure, the employer’s action must be sustained.  See Deyerle v. W. Va. Div. of Rehabilitation Serv., Docket Nos. 95-RS-034 & 96-RS-197 (Nov. 26, 1997).”  Dadisman v. Div. of Rehabilitation Serv., Docket No. 98-RS-023/040 (Mar. 25, 1999).


The record of this case established that Grievant was outside of his probationary period and was a classified public employee.  Accordingly, Respondent bears the burden of proof in this grievance and the termination of Grievant’s employment must be based on a showing of good cause.  The undersigned does not agree with Respondent’s assessment of Grievant’s employment as at-will, or that Grievant was somehow a probationary employee.  Respondent’s exceptions and objections to the ruling are preserved for the record of this grievance.


It is apparent from the evidence placed into the record that Grievant had not been performing his duties in a competent manner for an extended period of time.  While somewhat ambiguous in the letter of termination, counsel for Respondent is clear that Grievant’s dismissal was based upon misconduct of substantial nature.  The record established that Grievant failed to follow requests of both the Health Department Board and his supervisor.  This conduct included the failure to wear steel-toed shoes as a safety measure, repeated failure to report to work on-time, and repeated requests that the Health Department medical staff provide blood pressure checks on a regular basis.  


The most damaging evidence presented on the issue of performing the duties of a Sanitarian related to Grievant’s failure to adequately and thoroughly inspect restaurants.  This evidence established that Grievant inspected two restaurants in which he cited only three or four minor violations.  Shortly thereafter, Grievant’s supervisor received complaints concerning the two restaurants and he conducted an inspection.  After the inspection, the restaurants were closed because of over 140 major health violations.  It is undisputed that Grievant possessed the proper training and qualifications to perform inspections.  This failure to adequately inspect the restaurants in question can be considered misconduct of a substantial nature that directly affects the interests of the public.  A significant threat to the public’s health was presented by allowing restaurants with major violations to remain open.  Respondent demonstrated good cause for Grievant’s dismissal. 

Finally, Grievant asserts in his proposals that his due process rights were violated.  The West Virginia Supreme Court of Appeals has recognized that "due process is a flexible concept, and that the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case."  Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (citing Clark v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)).  "What is required to meet procedural due process under the Fourteenth Amendment is controlled by the circumstances of each case."  Barker v. Hardway, 238 F. Supplement 228 (W. Va. 1968); See Buskirk, supra; Edwards v. Berkeley County Bd. of Educ., Docket No. 89-02-234 (Nov. 28, 1989).


It is a well-settled principle of constitutional law, under both the State and Federal Constitutions, that an employee who possesses a recognized property right or liberty interest in his employment may not be deprived of that right without due process of law.  Buskirk, supra; Clark, supra.  "An essential principle of due process is that a deprivation of life, liberty or property 'be preceded by notice and an opportunity for hearing appropriate to the nature of the case.'"  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542, 105 S.Ct. 1487, 84 L.Ed.2d 494, (1985), citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950).  


The question here is whether the due process protections afforded Grievant were sufficient.  It is generally accepted that a full-blown hearing is generally not required before an employee may be terminated, but that employee has the minimum pre-deprivation right to at least have an opportunity to respond to the charges either orally or in writing.  An employee is also entitled to written notice of the charges and an explanation of the evidence.  In other words, notice of the charges, explanation of the evidence, and an opportunity to respond is all the due process that Respondent is required to provide.  


Grievant was informed of Respondent’s concerns over his work performance, and Respondent identified the conduct for which they considered good cause for his dismissal.  Grievant was given an opportunity to respond to the concerns prior to his termination.  The record established that Respondent conducted a meeting with Grievant in which the reasons behind the dismissal were explained in writing.  Grievant acknowledged at level three that he met with the managing Health Officer and was able to contest the short falls of his performance as a Sanitarian.  Grievant’s contention that he was denied due process is without merit.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


3.
 “The public has a significant interest in ascertaining that employees such as Grievant perform the duties for which they are compensated in a reasonably competent and proficient manner.  See Hein v. W. Va. Dep’t of Health & Human Resources, Docket Nos. 94-HHR-1124 & 95-HHR-396 (Nov. 30, 1995). . . .  Accordingly, if Grievant failed to perform [her] assigned duties as alleged by [Respondent], and the employer was not culpable for that failure, the employer’s action must be sustained.  See Deyerle v. W. Va. Div. of Rehabilitation Serv., Docket Nos. 95-RS-034 & 96-RS-197 (Nov. 26, 1997).”  Dadisman v. Div. of Rehabilitation Serv., Docket No. 98-RS-023/040 (Mar. 25, 1999).


4.
Respondent demonstrated that Grievant was unable to competently perform his duties, placing the public at risk, constituting good cause for dismissal.


5.
Respondent provided Grievant with notice of the deficiencies in his work performance, explanation of the evidence, and an opportunity to be heard prior to termination of his employment.  As a consequence, Respondent provided Grievant with necessary due process protections.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: January 26, 2015                     


___________________________









Ronald L. Reece









Administrative Law Judge





