
 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

ESSA ABDULLA,


Grievant,

v. 






            DOCKET NO. 2014-1187-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE. JR. HOSPITAL,



Respondent.

DECISION

Essa Abdulla (“Grievant”) filed this grievance at Level Three of the grievance procedure for public employees on March 12, 2014, challenging his suspension without pay by the Department of Health and Human Resources (“Respondent” or “DHHR”).  Following multiple continuances, each of which was granted for good cause, a Level Three hearing was held in this Grievance Board’s office in Charleston, West Virginia, on June 29, 2015.  Grievant was represented by Gordon Simmons with Local 170 of the West Virginia Public Employees Union.  Respondent was represented by Michael Bevers, Assistant Attorney General.  Grievant testified in his own behalf at the hearing.  Respondent presented no witnesses beyond its cross-examination of Grievant.  This matter became mature for decision on August 6, 2015, upon receipt of the last of the parties’ post-hearing arguments.
Synopsis

Grievant was suspended from his position as a Physician at William R. Sharpe Hospital pending investigation into a complaint that Grievant failed to properly examine a secluded patient within required time frames, and requested the nursing staff to document that he had been present in the unit when he had not.  

During a Level Three evidentiary hearing on June 29, 2015, Respondent presented no testimony from any witness present during the alleged events, only an unsworn investigative summary prepared by an investigative team working under the authority of Legal Aid of West Virginia.  Grievant credibly testified that he did not examine a patient he placed in seclusion within an hour due to Grievant’s own illness, but the patient was released by staff after 45 minutes.  Thus, there was no violation of the hospital’s policy requiring that a physician examine a patient by the end of the patient’s initial hour in seclusion.  Respondent failed to establish the disciplinary charges against Grievant by a preponderance of the credible evidence of record, and thus, Grievant’s challenge to this suspension will be granted.         

The following Findings of Fact are made based upon the record developed at the level three hearing.

Findings of Fact

1.
Grievant was employed by Respondent, Department of Health and Human Resources (“DHHR”), as a Physician at William R. Sharpe, Jr. Hospital. 

2.
Grievant was the sole doctor on call during weekend hours at the hospital.


3.
While Grievant was on duty as the on-call doctor, an unnamed male patient was placed in seclusion at the patient’s request.  Grievant had previously been called to examine this same patient on multiple occasions during the weekend.


4.
Early in the morning, Grievant was called to examine the patient immediately after he had been placed in isolation.  Neither Grievant nor any other medical doctor had previously placed the patient in seclusion in accordance with hospital policies.  Grievant advised the nurse requesting examination of the patient that he approved the seclusion order, and he would come to check on the patient.  Grievant further advised the nurse that the patient could be taken off isolation, if he was resting and having no problems.


5.
Grievant saw the patient more than an hour later.  The patient had been taken off seclusion by the nursing staff before a full hour had elapsed.  Grievant is responsible for the medical needs of 150 or more patients at any given time, and must triage the order in which he sees multiple patients, based upon the nature of their medical symptoms and diagnoses. 

6.
On February 18, 2014, D. Parker Haddix, Chief Executive Officer of William R. Sharpe, Jr. Hospital, notified Grievant that he was being suspended pending an investigation, in pertinent part, as follows:

The purpose of this letter is to advise you of my decision to suspend you from your position as weekend physician, with the West Virginia Department of Health and Human Resources William R. Sharpe, Jr. Hospital pending investigation.
This action has become necessary due to alleged neglect of duty by not examining a secluded patient within timeframes and allegedly requesting that nursing staff document that you had been at the unit when you had not.

* * *

DHHR Ex 1.

7.
Prior to the suspension on February 18, 2014, Grievant filed two grievances which were resolved to Grievant’s satisfaction.  


8.
On February 27, 2015, the Complaint Committee of the West Virginia Board of Medicine notified Grievant that probable cause did not exist to initiate disciplinary action, formally dismissing the complaint arising out of the incident which was the basis for Grievant’s suspension.  See G Ex 1.


9.
Grievant was also advised that an adverse comment had been placed in the medical databank for physicians practicing in the United States. 

10. 
On March 14, 2014, Grievant submitted a written notice of his decision to retire, effective March 31, 2014.  DHHR Ex 3.

11.
On March 17, 2014, Legal Aid of West Virginia submitted a written investigation report to CEO Haddix, concluding that the allegations of neglect of a patient had been substantiated.  The report contained summaries of unsworn, unwritten statements by employees interviewed by the investigators.  See DHHR Ex 4.

12.
Based upon the investigative report from Legal Aid, CEO Haddix refused to rescind Grievant’s suspension.

13.
Grievant was suspended without pay from February 18, 2015 through March 31, 2015, when his retirement became effective.  See DHHR Exs 3 & 5. 
  
Discussion

Grievant was not only suspended without pay, the suspension was not issued for a specific period of time even though Grievant was not under indictment or facing criminal charges, as required by the Division of Personnel’s Administrative Rule.  See 143 C.S.R. § 12.3 (2012); Ferrell v. Regional Jail & Correctional Facility Auth., Docket No. 2013-1005-CONS (June 4, 2013).  Further, Grievant’s pay was not restored when DHHR declined to take any formal disciplinary action after the investigation was concluded.  Therefore, this suspension was not administered in accordance with the requirements of DOP’s Administrative Rule and became a purely disciplinary suspension.  Accordingly, this grievance involves a disciplinary action for which Respondent bears the burden of establishing the charges against Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Except for Grievant’s Level Three testimony, the evidence offered to support the charges against Grievant consists entirely of hearsay statements.  An administrative law judge must determine what weight, if any, is to be given to hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Miller v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).  The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearing; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996). 

Respondent called no witnesses who had any direct personal knowledge of the events for which Grievant was disciplined.  The investigation offered by Respondent contains unsworn hearsay statements which are simply too unreliable to provide preponderant evidence of Grievant’s alleged misconduct.  See Comfort v. Regional Jail & Correctional Facility Auth., Docket No. 2014-1459-CONS (Apr. 18, 2013); Cale, supra; Cook v. W. Va. Div. of Corrections, Docket No. 96-CORR-037 (Oct. 31, 1997).        

W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).
Grievant testified without contradiction that he filed at least two grievances, both of which were resolved to his satisfaction in a short period of time, and these grievances were filed sometime before his employer’s action suspending him without pay.  However, Grievant did not present any persuasive evidence to establish that the nursing personnel, patient advocate or hospital CEO who were involved with initiating the challenged suspension action had either real or constructive knowledge of either of those grievances.  Knowledge of grievance activity is an essential element for establishing a retaliation claim.  Therefore, Grievant failed to establish a prima facie case of retaliation by a preponderance of the evidence, and his retaliation claim must accordingly fail. 


Grievant was suspended pursuant to authority in Section 12.3 of the Administrative Rule of the West Virginia Division of Personnel, 143 C.S.R. 1 (2012).  This provision explicitly authorizes state agencies to suspend employees without pay pending an investigation into a work-related offense.  Respondent failed to present preponderant evidence to support its refusal to reinstate Grievant following the completion of this investigation.  Grievant was not in violation of any policy, rule, statute or regulation to support forfeiture of his pay for the time he was suspended.  As previously noted, the suspension was not taken in compliance with DOP’s Administrative Rule.  Accordingly, Grievant is entitled to back pay for the entire time he was suspended prior to his retirement from state employment.      

The following Conclusions of Law support the Decision reached.

Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
Where Grievant’s suspension without pay pending the outcome of an internal investigation concluded without Grievant’s withheld pay being restored, the resulting action is a suspension which is disciplinary in nature, and must be supported by a preponderance of the evidence.  


3.
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).  See Warner v. Dep’t of Health & Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008). 

4.
The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).

5.
Hearsay evidence is admissible in the grievance procedure for public employees, but there is no requirement, statutory or otherwise, that it be afforded any particular weight.  Generally, written statements, even affidavits, may be discounted or disregarded unless the offering party can provide a valid reason for not presenting the testimony of the persons making them.  Comfort v. Regional Jail & Correctional Facility Auth., Docket No. 2013-1459-CONS (Apr. 18, 2013). See Simpson, supra; Cook v. W. Va. Div. of Corrections, Docket No. 96-CORR-037 (Oct. 31, 1997). 

6.
The charges against Grievant are wholly supported by unreliable hearsay statements which were effectively refuted by Grievant’s credible testimony under oath.  Respondent failed to establish the charges against Grievant by a preponderance of the evidence.

7.
W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

8.
Grievant failed to establish by a preponderance of the evidence that Respondent’s officials who initiated and decided to suspend Grievant without pay had either actual or constructive knowledge of Grievant’s participation in any protected grievance activity prior to the time of these actions.  Therefore, Grievant failed to establish a prima facie case of prohibited retaliation, or otherwise establish that these adverse actions were taken in reprisal for his involvement in activities protected by the grievance statute.

 
Accordingly, this grievance is GRANTED.  Respondent DHHR is hereby ORDERED to rescind Grievant’s suspension with full back pay for the entire duration of the suspension, to pay prejudgment simple interest on this back pay at the statutory rate currently set in W. Va. Code § 56-6-31, to restore Grievant with all benefits and seniority to which he would have been entitled had his employment not been suspended, including correction of his retirement records with the West Virginia Consolidated Public Retirement Board, and to expunge any reference to this suspension from Grievant’s employment records, including providing written notice to the medical databank for physicians practicing medicine in the United States that this allegation was not sustained following an administrative hearing.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
August 12, 2015



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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