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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

KIMBERLY BONNETT, et al.,



Grievants,

v.






Docket No.  2014-1433-CONS

GILMER COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Kimberly Bonnett, and other employees of the Gilmer County Board of Education, filed a level one grievance form dated April 8, 2014, which states:

WV § 18-5-45 Gilmer County Board of Education, with the approval of West Virginia Department of Education officials, violated the calendar statute.  “Out of calendar” days were converted to employment days though [sic] a complicated process.  Action violates both the statute and past practice.

Grievants seek the following relief:

Grievants suffered in various ways form [sic] this action.  Grievants [sic] are seeking either pay at their daily rate for those days required to report or paid leave as compensation.


A level one conference was held before Respondent’s Superintendent on May 6, 2014.  The grievance was denied by decision dated June 2, 2014.  A level two mediation session was conducted on October 24, 2014.  Appeal to level three was perfected by the Grievants on October 31, 2014.  A level three hearing was scheduled before the undersigned on February 12, 2015.  Prior to the hearing the parties requested that the case be submitted on the level one record and additional fact/law proposals.  This request was granted and the matter became mature for consideration upon receipt of the last of the 
parties’ proposals on March 23, 2015.  Grievants appeared by their representative, Ben Barkey, West Virginia Education Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice, LLP.  


Synopsis


Grievants filed this action challenging the rescheduling of the last days of the employment contract to what had been designated by the Respondent as Spring Break.  The amended 2014-2015 school calendar for the Respondent moved the March 17-21 out-of-calendar days to June 2-6 and moved five outside school environment days from the end of the school year to March 17-21.  Those outside school environment days were then converted to instruction days.  In essence, due to inclement weather, Spring Break 2014 was canceled and students and teachers were to report to school on March 17-21, 2014.  The record did not support a finding that this action was unreasonable and no employee of Respondent was required to work any more days than required by their contract of employment.  


The following findings of fact are based on the record developed at level one.


Findings of Fact


1.
Grievants are all professional staff employees under contract by Respondent for the relevant school year in various assignments throughout Gilmer County.


2.
The original 2013-2014 school calendar for the Respondent was approved on June 13, 2013.  The calendar provided for a 2014 Spring Break consisting of five out-of-calendar days on March 17, 18, 19, 20 and 21.  As such, no students or staff were to report to school on an out-of-calendar day.  These days are not considered paid days of employment for school employees.


3.
Grievants assert that a number of staff may have made plans for the 2014 Spring Break, such as vacations.  The record presented no evidence of any financial losses associated with such vacation plans.


4.
The last day of instruction under the original calendar was June 2, 2014.  The last day of the employment term under the original calendar was June 6, 2014.  The original calendar contained outside school environment days on May 28, 29, 30 and June 3, 4, 5 and 6.  


5.
Respondent has been under state control since June of 2011.  An Intervention by the State Board of Education may include limiting the authority of a county board to make decisions related to their school calendar.


6.
In March of 2014, the Respondent via the State-appointed county Superintendent, Ronald Blankenship, requested, and the West Virginia State Department of Education approved, certain changes to the original 2013-2014 calendar.


7.
The amended 2013-2014 school calendar for the Respondent moved the March 17-21 out-of-calendar days to June 2-6 and moved the five outside school environment days from the end of the school year to March 17-21.  The outside school environment days were converted into instructions days.  The result was that Spring Break 2014 was canceled and students and teachers were to report to school on March 17-21, 2014.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Respondent makes a couple technical arguments in opposition to this grievance, in particular, it was not properly filed by describing it as a class action and it was not timely filed.  The undersigned can quickly resolve the sole issue raised by the Grievants in ruling on the merits of the case.   That allegation is that Respondent acted unlawfully in amending the county’s school calendar by replacing Spring Break in March 2014 with five days of instruction. 


The record of this grievance established by a preponderance of the evidence that many snow days had caused students to lose instruction time during the winter of 2013-2014, and that lost instruction time needed to be made up before the annual WESTEST II in the late spring of 2014.  In addition, the record established that the State Department of Education approved these changes to the 2013-2014 school calendar before they were implemented.
  When a board of education has the discretion to act pursuant to statute, the standard of review for its actions is whether the same were done in an arbitrary and capricious manner.  Midcap v. Marshall County Bd. of Educ., Docket No. 2009-0028-MarED (Aug. 5, 2009).  Accordingly, as long as the Respondent, as supervised by the State Department of Education, acted reasonably in making the changes to the school calendar, this change should be upheld as lawful.
  


Superintendent Blankenship explained the rationale behind his recommendation for the amended calendar.  This recommendation to the State Department of Education that the March 17-21, 2014, Spring Break out-of-calendar days be converted to outside school environment days and those days, once moved to March, be converted to instructional days.  Subsequently, the out-of-calendar days from March were moved to the end of the school term.  Granted, all this discussion is somewhat confusing; however, a short review of joint exhibits number 2 and 3 make it clear when viewing the calendars.  The record is undisputed that no school employees were required to report to work on the out-of-calendar days which were moved to June.  This amendment was recommended to provide more days of classroom instruction prior to the administration of the annual WESTEST II.  When considering the totality of the circumstances presented in this grievance, the changes made to the school system’s 2013-2014 calendar cannot be viewed as unreasonable.  


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
Grievants have not met their burden of proof and demonstrated a violation of law in connection with the creation of the amended school calendar.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: April 15, 2015                         


___________________________









Ronald L. Reece









Administrative Law Judge
�W. Va. Code § 18-2E-5(m)(4)(C)(i).


�W. Va. Code § 18-5-45 provides for the school calendar and instructional days.


�"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). 






