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D E C I S I O N
Michelle Youngblood, Grievant, filed this grievance against the West Virginia State University ("WVSU"), Respondent, protesting the agency’s failure to retain her services for permanent employment.  As authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process.  The original grievance was filed on June 2, 2015, and the grievance statement in relevant part provides:  

On May 29, 2015, I was terminated unjustly after being told I was going to be kept on. Adequate time was not given in between the performance review and termination. . .
The relief sought states: 

30 days of salary, 1.2 days of vacation time and 30 days of employer covered health care. 

A level three hearing was held before the undersigned Administrative Law Judge on July 22, 2015 at the Grievance Board(s Charleston office.  Grievant appeared pro se.  Respondent was represented by counsel, Brian L. Lutz, Assistant Attorney General.  This matter became mature for consideration shortly after August 21, 2015, the mailing deadline for the submission of parties' proposed findings of fact and conclusions of law.   Only Respondent submitted a written fact/law proposal.


Synopsis
 SEQ CHAPTER \h \r 1Respondent discharged Grievant during her probationary period of employment.  Respondent was not satisfied with Grievant’s job performance.  There were identifiable issues of concern.  Respondent elected to terminate Grievant during the probationary period, citing unsatisfactory job performance. Grievant contended her job performance was consistent with standard behavior and Respondent unjustly deprived her of permanent employment.  Grievant did not meet her burden of proof.  Grievant failed to prove violation of any statute, policy, rule or regulation.  Accordingly this grievance is DENIED.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant was a probationary employee employed by WVSU in the position of Accountant, starting in December of 2014.
2. Grievant was employed in the Cashier’s Office, which was a “walk-in” office that was open to students and the public in general.
3. On April 30, 2015, while still on her probationary period of employment, Grievant was given a performance review.  Grievant received and signed the document. See R. Ex. 1  
4. The performance review identified several issues with Grievant’s job performance, including specific references that Grievant needed to improve “interaction within the office and customer service,” improvement in decision making, and also noted Grievant’s propensity to become involved in discord with co-workers.  
5. Grievant was notified in her performance evaluation that her job performance was being evaluated and a final review would be done prior to the expiration of the probationary period.
6. Examples of Grievant’s poor work performance issues included the following:

6. Grievant had difficulty getting along with employees of the financial aid office and often argued with them about certain aspects of her job and parameters of the duties.
6. Grievant questioned the directives from her manager and supervisor more readily than others. 
6. Grievant was opinionated and attempted to perform duties that were generally not functions of the cashier’s office.
7. Grievant’s attitude and work performance did not improve after the performance evaluation to the degree needed, to sufficiently and positively influence her managing supervisors.
8. Grievant’s supervisors jointly decided that Grievant should not be retained past her probationary period.
9. Grievant met with her supervisors again on May 28, 2015, and received a letter of notification that her probationary employment was terminated.  R. Ex. 2
10. Grievant’s employment was terminated prior to the expiration of her probationary period of employment.


Discussion
 SEQ CHAPTER \h \r 1When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990).  See Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 91-PSC-422 (Mar. 11, 1992); See also, Simmons v. Bureau of Employment Programs, Docket No. 97-BEP-531 (Nov. 23, 1998).


Grievant contended her job performance was consistent with standard behavior and Respondent improperly deprived her of permanent employment.   SEQ CHAPTER \h \r 1The issues to address are whether Grievant has proven her services were satisfactory, and whether her dismissal was arbitrary and capricious.  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts.


Grievant was a probationary employee at the time of her dismissal (non-retention). The WVSU Employee Handbook offers guidelines for probationary employees, stating that a new employee’s probationary period “is a time for the employee to adjust to his/her new position and the work it requires.” See R. Ex. 3 The Handbook further states the following regarding termination during the probationary period:  “Employees who do not meet established performance standards may be terminated at any time during the normal or the extended probationary period.”  R. Ex. 3

It is undisputed that a probationary period of employment has a specific purpose.
  During this time, an employee is to learn the duties of his or her position, and the employer assesses the employee’s ability to meet work standards and adjust to the expectations of the agency.  In this case, Grievant’s supervisors concluded that she was not working out as an employee.  It is undisputed that Grievant was terminated prior to the expiration of the probationary period. Grievant has the burden to prove that it is more likely than not that her services were, in fact, of a satisfactory level.  She has failed to meet this burden of proof. 


From the testimony presented at the level three hearing, it was clear that Grievant had some issues with balancing the duties of her position and her personal code of conduct.  Grievant’s supervisors opined that Grievant was, at times, difficult to work with, and there had been some arguments with co-workers.  It is also contended that Grievant attempted to perform duties that were arguably outside of the authority of her position.  In Grievant’s performance evaluation, it was noted that Grievant was generally a good employee but there were some areas that needed improvement.  Ultimately it is clear that Grievant’s supervisors felt her performance was unsatisfactory, and decided to terminate her employment prior to the end of the probationary period.


Grievant's supervisors were displeased with Grievant's performance, and they identified specific instances to support this opinion.  Additionally, it is clear that supervisory personnel communicated directly with Grievant regarding operational procedure and job performance expectations.  Thus, although Grievant asserted her performance was satisfactory, she did not prove this was so. 


In the facts of this case Respondent specified criteria reasonably intended to be considered in analyzing the job performance of a probationary employee.  Grievant testified on her own behalf. Nevertheless, Grievant did not establish that Respondent’s decision to not retain her services was arbitrary and capricious.
  Respondent did establish that it dismissed Grievant during a duly recognized probationary period of employment for job performance it deemed unsatisfactory.  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the employer.  See generally, Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).  
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1.  SEQ CHAPTER \h \r 1Termination of a probationary employee for unsatisfactory performance is not disciplinary in nature, and the burden of proof is upon the probationary employee to prove by a preponderance of the evidence that her performance was satisfactory, and that she should not have been dismissed.  McClure v. Dep’t of Health and Human Res., 03-HHR-236 (December 17, 2003); Dixon v. Div. of Corr., Docket No. 98-CORR-243 (August 24, 1998). Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Smith v. W. Va. Div. of Labor, Docket No. 93-LABOR-347 (Oct. 29, 1993); Walker v. W. Va. Pub. Serv. Comm’n, Docket No. 91-PSC-422 (Mar. 11, 1992); Bonnell v. W. Va. Dep’t of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990).

2.  SEQ CHAPTER \h \r 1Grievant has failed to prove, by a preponderance of the evidence, that her performance was satisfactory, and Respondent’s decision to dismiss her was arbitrary and capricious.  

3.  SEQ CHAPTER \h \r 1Grievant failed to prove Respondent violated any statute, policy, rule, or regulation in not retaining her for employment on a permanent basis. 

4. Respondent did not act arbitrarily and capriciously or lack a rational basis for dismissing Grievant from her probationary employment. 
5. Respondent established that it dismissed Grievant for job performance it deemed unsatisfactory.

Accordingly, this grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  September 30, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Anecdotally, the Division of Personnel’s Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” 143 C.S.R. 1 §10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. 143 C.S.R. 1 §10.5(a).


� Grievant did not present sufficient evidence to support the claim that she was terminated unjustly or should have been kept on past her probationary period.  





