
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

PAUL SMITH, et al., 



Grievants,

v.






Docket No. 2014-0385-CONS

RANDOLPH COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


A total of eight grievances were filed by Paul Smith, Ashley Isner, Jeffery Broschert, Frances Lucas, John Daniels, Ronald Cutright, Charles Purdum, and Carman Pennington, on or about September 24, 2013.  The grievances were consolidated at level one by Order dated September 27, 2013.  The Statement of Grievance contained in each grievance provided:

This employee is filing this grievance on the grounds that the employee was discriminated against when the Randolph County Board of Education showed favoritism in hiring vocational technical instructors at a Master’s pay level when the employee had not completed the requisite coursework required by WVBE Policy 5202, as well as awarding employees industry experience.

Although there was no written policy in place at the time, the BOE has stated that the award of industry experience was done on a case by case basis and used to attract qualified candidates for the position.  However, that has not been applied in a uniform manner, in violation of § 18A-4-5(a) of the West Virginia Code.  This practice was unknown to this grievant until a new policy was established by the BOE which awards industry experience to vocational instructors as a salary supplement.

This employee reserves the right to amend this grievance as the facts develop.  Further, this employee is requesting that their current salary be adjusted to reflect industry experience and is also requesting back pay to the 
full extent permitted by Federal and State law, along with any other relief that may be appropriate.

The Statement of Relief Sought in each grievance provided the following:

Current salary be adjusted to reflect industry experience as well as back pay to the full extent permitted by Federal and State law, along with any other relief that may be appropriate. 


A level one decision issued on February 5, 2014, awarded private industry experience credit to Mr. Smith, Mr. Cutright, Mr. Purdum, Mr. Lucas, and Mr. Pennington.  The level one decision denied any such private industry experience credit to Mr. Daniels, Mr. Isner, and Mr. Broschart.  No appeal of this decision was filed by Mr. Lucas, Mr. Cutright, and Mr. Purdum and they were dismissed from the grievance by Order entered on June 3, 2014.  Mr. Smith, Mr. Pennington, Mr. Daniels, Mr. Isner, and Mr. Broschart are all seeking relief at level three of the grievance procedure.
  


A level three hearing was conducted before the undersigned on September 23, 2014, at the Randolph County Senior Center, Elkins, West Virginia.  Grievants, Paul Smith, Carman Pennington, John Daniels, Ashley Isner, and Jeffrey Broschart appeared in person and by their counsel, Howard Mark Everett.  Respondent appeared by its Superintendent and by counsel, Gregory W. Bailey, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on December 1, 2014.


Synopsis


Grievants have all been employed by Respondent as Career and Technical Education instructors for a number of years.  Grievants seek salary adjustments based upon the submission of years of industry experience.  This request was granted to two Grievants by Respondent, but denied to the other three Grievants.  A majority of Grievants in the instant case were able to establish a violation of the uniformity provisions set out in W. Va. Code § 18A-4-5b and are entitled to appropriate relief based on the record of this grievance.

The following findings of fact are based on the record of this grievance.


Findings of Fact


1.
A level one decision was issued on February 5, 2014.  Relief was provided to the following Grievants: Mr. Smith - 10 years of private industry credit, one year of back pay (for private industry experience credit), plus interest; Mr. Cutright - 10 years of private industry experience credit, one year of back pay (for private industry experience credit), plus interest; Mr. Purdum - 10 years of private industry experience credit, one year of back pay (for private industry experience credit), plus interest; Mr. Lucas - 10 years of private industry experience credit, one year of back pay (for private industry experience credit), plus interest; Mr. Pennington - 8 years of private industry experience credit, one year of back pay (for private industry experience credit), plus interest.


2.
Notwithstanding the grant of relief to some Grievants that have appealed the level one decision, the Respondent did not implement the relief set out in the decision in the event that a Grievant appealed that decision.


3.
Randolph County Board of Education Policy 3600, Private Industry Experience Credit for CTE Teachers, was approved by the Respondent just prior to the initiation of the grievances in this case and provides as follows:

Upon initial employment, CTE teachers shall be eligible to apply for private industry experience credit to be used in salary determination.  Career and technical education teachers employed in an area of specialization for which an industry-recognized credential [must be identified in West Virginia Board of Education policy 5202] exists shall be eligible for up to eight (8) years of experience credit upon application demonstrating private industry work experience while holding the relevant industry-recognized credential.  If employed in an area specialization for which an industry credential is not required, career and technical education teachers shall be eligible for up to eight (8) years of private industry work experience upon application demonstrating such experience was in the area of specialization field.  The Superintendent shall determine eligibility for all private industry work experience credit.  Teachers employed prior to the effective date of this policy shall be eligible to make application for private industry work experience credit.  Teachers previously awarded private work experience credit by the Board on an ad hoc basis shall maintain previously awarded private work experience credit.


4.
Policy 5202 (Title 126 Section 136, 10.5.b.3.C., titled Industry Recognized Credentials), provides, in part:

For each Career and technical education area of specialization, the alternatively certified teacher hired after June 18, 2003, must: 1) hold and maintain the industry recognized credential when such credential exists; AND 2) attain additional certification or endorsements required by the credentialing agency for the program of study in which the alternatively certified teacher is currently teaching;


5.
Respondent’s position is that entitlement to private industry experience credit, established by this policy, provides for two classifications of eligibility.  One classification applies to CTE teachers who hold positions in specialization that, according to West Virginia Board of Education Policy 5202, require an industry-recognized credential.  The other classification applies to CTE teachers who hold positions in specializations, which according to Policy 5202, do not require an industry-recognized credential.
  Policy 3600 also provides that CTE teachers serving in positions requiring an industry-recognized credential are required to possess the industry-recognized credential while acquiring private industry experience.  However, this State Policy does not apply to employees hired prior to June 18, 2003.  The record reflects that all Grievants were hired prior to that date.


6.
The record established that Albert Chewning, Building Construction teacher, was awarded ten (10) years of experience credit upon his employment with Respondent.  Mr. Chewning is employed in an area specialization for which an industry credential is not required.  In evaluating Grievants’ claims, ten (10) years of experience was used as a measure of entitlement to private industry experience credit for teachers employed in an area specialization for which an industry credential was not required, as opposed to the eight (8) years referenced in the policy.  Mr. Chewning submitted documentation of ten (10) years of qualifying credit.


7.
Policy 5202 establishes the criteria for CTE teachers to receive an advanced salary classification at the Master’s degree level without actually obtaining such an advanced degree.  None of the Grievants who asserted an entitlement to a Master’s degree level pay offered evidence that they met the Policy 5202 criteria or that any other CTE teacher had erroneously been afforded Master’s level compensation.


8.
Eligible CTE teachers who are not required to hold an industry-recognized credential were awarded ten (10) years of private industry credit based upon a comparison with Mr. Chewning (a CTE teacher who was not required to hold an industry-recognized credential).  This reasoning was somewhat flawed based upon hire dates, nevertheless, Superintendent Terry George acknowledged that he is aware of the requirement to provide uniformity for compensation in addition to salary increment to employees for performing like assignments and duties.


9.
Grievant Isner is employed as an Automotive Technology teacher at the Randolph County Technical Center.  Mr. Isner was hired in August 2001.  Mr. Isner holds a position that requires an industry credential.  However, the record established that, pursuant to Policy 5202, industry credentials are required for hires after June 18, 2003.  Grievant Isner should be exempt from Policy 3600's requirement to hold the industry credential while obtaining private industry experience.  At the time of Mr. Isner’s hire, and at the time of hiring Mr. Chewning, Respondent had no written policy in place with respect to the award of industry experience.  If industry experience credit was awarded in a uniform manner, then Mr. Isner was entitled to an award of industry experience credit.


10.
Grievant Pennington is employed as a Collision Repair teacher at the Randolph County Technical Center.  Mr. Pennington was hired in August 1997.  Mr. Pennington holds a position that requires an industry credential.  However, the record established that, pursuant to Policy 5202, industry credentials are required for hires after June 18, 2003.  At the time of Mr. Pennington’s hire, and at the time of hiring Mr. Chewning, Respondent had no written policy in place with respect to the award of industry experience.  If industry experience credit was awarded in a uniform manner, then Mr. Pennington was entitled to an award of industry experience credit.


11.
Grievant Broschart is employed as an Industrial Electricity teacher at the Randolph County Technical Center.  Mr. Broschart was hired in August 1989.  The record established that Mr. Broschart has continuously held his master’s electrician’s license since 1984.  Mr. Broschart has in excess of six (6) years of verified private industry experience.  Due to his hire date, Policy 5202 industry credentials are not applicable.  If advanced salary classification had been applied uniformly, Grievant Broschart would have received an award of industry experience.


12.
Grievant Smith was awarded the relief he sought at level one.  Mr. Smith indicated that he was promised to be paid at the Master’s Degree level by Don Johnson, Director of the Career and Technical Center, at the time of Mr. Smith’s initial employment.  The record of this case did not support a finding that Mr. Smith was to be employed at the Master’s Degree level.


DISCUSSION


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievances by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant’s argument centers around W. Va. Code § 18A-4-5b, which states, in part, that:


The county board of education may establish salary schedules which shall be in excess of the state minimums fixed by this article.


These county schedules shall be uniform throughout the county with regard to any training classification, experience, years of employment, responsibility, duties, pupil participation, pupil enrollment, size of buildings, operation of equipment or other requirements.  Further, uniformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county . . .


Counsel for the Grievants argues that the Randolph County Board of Education adopted Policy 3600 in a direct response to similar grievances filed regarding the hiring of Albert Chewning.  The Policy was adopted to circumvent any claim for disparate treatment under W. Va. Code § 18A-4-5b.  However, violations under this code section were committed by the Respondent prior to the adoption of Policy 3600.  Therefore, the grievances should be scrutinized under uniformity principles and not under Randolph County Board of Education Policy 3600.  The undersigned agrees.


County boards of education are required to provide uniform benefits and compensation only to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.”  Bd. of Educ. v. Airhart, 212 W. Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995).  Grievants seeking to enforce the uniformity provisions must establish that their duties and assignments are like those of the employees whom they are attempting to compare themselves.  Lockett v. Fayette County Bd. of Educ., Docket No. 01-10-477 (Dec. 28, 2001); Adkins v. Lincoln County Bd. of Educ., Docket No. 97-22-105 (Sept. 24, 1997).


Grievants correctly point out that assignments and duties need not be identical to be similar.  Applying the principles of uniformity related not only to the treatment of Mr. Chewning but also to Mr. Smith, the grievances of Mr. Pennington, Mr. Daniels, and Mr. Isner are granted, the grievance of Mr. Broshart is granted, in part, and the grievance of Mr. Smith is denied.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievances by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
County boards of education are required only to provide uniform benefits and compensation to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.”  Bd. of Educ. v. Airhart, 212 W.Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995). 


3.
Grievants seeking to enforce the uniformity provisions must establish that their duties and assignments are like those of the employees whom they are attempting to compare themselves.  Lockett v. Fayette County Bd. of Educ., Docket No. 01-10-477 (Dec. 28, 2001); Adkins v. Lincoln County Bd. of Educ., Docket No. 97-22-105 (Sept. 24, 1997).


4.
A majority of Grievants have established a violation of W. Va. Code § 18A-4-5b and are entitled to appropriate relief based on the record of this grievance.


Based upon the facts of this case, Respondent is ORDERED to award Mr. Daniels, Mr. Isner, and Mr. Pennington  ten (10) years industry experience as well as back pay, plus interest.  Respondent is ORDERED to award Mr. Broschart eight (8) years industry experience as well as back pay, plus interest.  The grievance filed by Mr. Smith is denied as it appears he received the appropriate relief at level one.  All requests for the award of Master’s pay level are denied. 

 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
January 14,  2015                                 
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�The record reflects that a level two mediation session was conducted on May 9, 2014.


�West Virginia Board of Education Policy 5202, Appendix C.






