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ROBERT L. YOUNG, JR.,

		Grievant,

v.								Docket No. 2014-1620-RalED

RALEIGH COUNTY BOARD OF EDUCATION,

		Respondent.

DECISION
Grievant, Robert L. Young, Jr., filed a level one grievance against his employer, Respondent, Raleigh County Board of Education, dated June 2, 2014, stating as follows: “[m]y classification is Bus Operator.  I applied for the newly posted summer painter positions with the Raleigh County Maintenance Department.  I have 28 years of service in Raleigh County.  I was the most senior applicant.  However, the positions were given to two less senior employees.  I was not given the opportunity to test for the painting positions. I allege that I should be offered the opportunity to take the in-service and test for the painter positions.  Grievant asserts that this situation constitutes seniority violation & in violation of W. Va. Code 15-5-39, 18A-4-8b, & 18A-4-8e.”  As relief sought, “Grievant seeks the right to take the painter test and upon passing, to be awarded a summer painter position and make it retroactive to the date of the filling of the vacancy with compensation for all lost wages and benefits, pecuniary and nonpecuniary, to the maximum extent permitted by law.  Grievant also seeks interest on all monetary sums & summer priority if the painter position are (sic) available in future summers.”  
A level one hearing was conducted on June 13, 2014, and denied by decision issued June 25, 2014.  Grievant appealed to level two on July 8, 2014.  Grievant perfected his appeal to level three on November 10, 2014.  A level three hearing was conducted by Administrative Law Judge Landon R. Brown on June 8, 2015, at the Raleigh County Commission on Aging in Beckley, West Virginia.[footnoteRef:1]  Grievant appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association. Respondent, Raleigh County Board of Education, appeared by counsel, Howard E. Seufer, Jr., Esquire, BOWLES RICE LLP.  This matter became mature for decision on July 10, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.     [1:  This matter was reassigned to the undersigned administrative law judge for administrative purposes on September 30, 2015.] 

Synopsis
	Grievant is employed by Respondent as a regular bus operator.  Grievant applied for two newly created summer painter positions that were posted on May 5, 2014.  Grievant had the greatest seniority of all the applicants for these positions.  None of the applicants for the position held, or had held, the painter classification.  Two of the applicants had previously taken and passed the painter competency test.  Grievant had not taken the painter competency test.  Respondent did not offer the competency test for the May 5, 2014, applicants.  Instead, Respondent selected the two applicants who had already taken and passed the competency test for the two positions.  Grievant asserts that Respondent was obligated to offer him the competency test, and that Respondent’s selection of the two other applicants was in error.  Respondent argues that it had no obligation to offer the competency test as two of the applicants had already taken and passed the same and were, therefore, already qualified.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.

The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact
	1.	Grievant is regularly employed by Respondent as a bus operator.  
	2.	On April 7, 2014, Respondent posted a notice of vacancy for eight summer painting crew members to work eight hours per day, Monday through Friday, from June 9 until the beginning of the regular employment term for the 2014-2015 school year.  
	3.	The eight positions advertised in the April 7 posting were awarded to service employees who previously held positions on the summer painter crew.  
	4.	On May 5, 2014, Respondent posted a notice of vacancy for two additional summer painting crew members to work the same hours as in the April 7 posting, for the same period of time.  
	5.	Grievant and others applied for the positions posted on May 5.  However, after one applicant withdrew because he received one of the jobs under the April 7 posting, the candidates for the two positions advertised on May 5 included no one who had held a summer painter job, no regular service personnel holding the classification of painter, and no persons on the preferred recall list who had held the painter classification title.  
	6.	Grievant had the most seniority of all the applicants for the May 5 postings.  
	7.	Respondent did not offer the painter competency test for the applicants for the May 5 posting.  Respondent last offered the painter competency test on May 28, 2013, and October 7, 2013.  
8.	Grievant was not selected for either of the two painter positions posted on May 5.  Grievant had not previously worked in the painter classification, nor had he taken the painter competency test in the past.
	9.	The persons selected for the two positions advertised in the May 5 posting are regular service employees.  Neither of them previously worked in the painter classification.  However, each had taken and passed the painter competency test the year before, on either May 28, 2013, or October 7, 2013, well before the vacancies for the summer of 2014 were posted.
	10.	Because the two selected candidates under the May 5 posting had preciously passed the painter competency test and were, therefore, qualified to hold the posted summer painter jobs, Grievant was not given the opportunity to take that test.  Had he taken and passed the test, Grievant’s overall regular seniority would have ensured his selection for one of the two posted summer painter positions.
	11.	During the summer of 2014, Grievant engaged in paid employment with an employer other than Respondent.  
Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W.VA. CODE ST. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
Grievant argues that Respondent was obligated to offer him the opportunity to take the painter competency test for the May 5, 2015, job postings.  Grievant further asserts that had he been allowed to take the test, and had passed, he would have received one of the two positions because of his seniority.  Respondent asserts that it was under no obligation to offer the painter competency test for the May 5 job postings as there were qualified applicants for the positions, and that the filling of the two positions was proper.  
Only the two painter positions posted on May 5, 2014, are at issue in this grievance.  The parties appear to agree that these two positions were “newly created” pursuant to West Virginia Code § 18-5-39(f), and as such, must be filled pursuant to West Virginia Code § 18A-4-8b.  West Virginia Code § 18A-4-8b states, in part, as follows:
[q]ualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.  If requested by the employee, the county board shall show valid cause why a service person with the most seniority is not promoted or employed in the position for which he or she applies.  Qualified applicants shall be considered in the following order:

	(1) Regularly employed service personnel who hold a classification title within the classification category of the vacancy;

	(2)  Service personnel who have held a classification title within the classification category of the vacancy whose employment has been discontinued in accordance with this section;    

	(3)  Regularly employed service personnel who do not hold a classification title within the classification category of vacancy;

	(4)  Service personnel who have not held a classification title within the classification category of the vacancy and whose employment has been discontinued in accordance with this section;

	(5) Substitute service personnel who hold a classification title within the classification category of the vacancy;

	(6)  Substitute service personnel who do not hold a classification title within the classification category of the vacancy; and

	(7)   New service personnel.

W. Va. Code § 18A-4-8b(b).  Competency tests provide county boards “a uniform means of determining whether school service personnel who do not hold a classification title in a particular category of employment meet the definition of the classification title in another category of employment as defined in section eight of this article. . . .”  W. Va. Code § 18A-4-8e(b).  Further, “[a]chieving a passing score [on a competency test] conclusively demonstrates the qualification of an applicant for a classification title.”  W. Va. Code § 18A-4-8e(c)(3).  “Once an employee passes the competency test of a classification title, the applicant is fully qualified to fill vacancies in that classification category of employment as provided in section eight-b [§ 18A-4-8b] of this article and may not be required to take the competency test again.”  W. Va. Code § 18A-4-8e(c)(4).           
	At the time of the May 5 postings, none of the applicants held, or had held, the classification of painter; however, two of the applicants had taken and passed the competency test during the previous year.  Therefore, those two applicants were the only qualified applicants for the positions.  They were also already regularly employed service personnel.  As such, Respondent hired those two applicants pursuant to the order established by West Virginia Code § 18A-4-8b(b)(3).  Grievant asserts that Respondent was obligated by West Virginia Code § 18A-4-8b(b) to give the competency test so that he had a chance to become qualified for the position.  Grievant focuses on the following sentence from West Virginia Code § 18A-4-8b(b): “. . .[o]ther employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article. . . .”  Respondent asserts that it had no obligation to offer the competency test to Grievant.  
“The Grievance Board has determined that ‘only if no qualified individuals apply, i.e., no applicant holds the class titles in question or have successfully completed the competency test, is the board obligated to offer competency testing in order for other employees to be deemed qualified through successful completion of the examination.’ Nelson v. Boone County Bd. of Educ., Docket No. 2008-1190-BooED (Feb. 24, 2009) aff’d, Kan. Co. Cir. Ct. Civil Action No. 09-AA-49 (Jan. 14, 2011), aff’d, W. Va. Sup Ct. App. Docket No. 11-0278 (Feb. 14, 2012).”  Ward, et al., v. Nicholas County Bd. of Educ., Docket No. 2013-2224-CONS (Apr. 1, 2014).  In this situation, the two applicants who were selected to fill the May 5 painter vacancies were already qualified when they applied for the positions because they had taken and passed the painter competency test in 2013.  As there were two qualified applicants for the positions, Respondent was not obligated to offer the competency test for the other applicants.  West Virginia Code § 18A-4-8b(b) does not establish any such obligation to offer the competency test in this situation.  Respondent certainly could have offered the competency test to the other employees for the May 5 vacancies, but it was not obligated to do so.   Therefore, the grievance is denied.  
Conclusions of Law
	1.	As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W.VA. CODE ST. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).
	2.	Competency tests provide county boards “a uniform means of determining whether school service personnel who do not hold a classification title in a particular category of employment meet the definition of the classification title in another category of employment as defined in section eight of this article. . . .”  W. Va. Code § 18A-4-8e(b).
3.	“Achieving a passing score [on a competency test] conclusively demonstrates the qualification of an applicant for a classification title.”  W. Va. Code § 18A-4-8e(c)(3).  “Once an employee passes the competency test of a classification title, the applicant is fully qualified to fill vacancies in that classification category of employment as provided in section eight-b [§ 18A-4-8b] of this article and may not be required to take the competency test again.”  W. Va. Code § 18A-4-8e(c)(4).           
	4.	“The Grievance Board has determined that ‘only if no qualified individuals apply, i.e., no applicant holds the class titles in question or have successfully completed the competency test, is the board obligated to offer competency testing in order for other employees to be deemed qualified through successful completion of the examination.’ Nelson v. Boone County Bd. of Educ., Docket No. 2008-1190-BooED (Feb. 24, 2009) aff’d, Kan. Co. Cir. Ct. Civil Action No. 09-AA-49 (Jan. 14, 2011), aff’d, W. Va. Sup Ct. App. Docket No. 11-0278 (Feb. 14, 2012).”  Ward, et al., v. Nicholas County Bd. of Educ., Docket No. 2013-2224-CONS (Apr. 1, 2014).
	5.	Grievant failed to prove by a preponderance of the evidence that Respondent was obligated to offer him the painter competency test for the May 5, 2013, vacancies, and that its selection of the other two employees to fill the painter positions was otherwise improper.  
	Accordingly, this Grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).
DATE: October 22, 2015.				

							_____________________________
							Carrie H. LeFevre
							Administrative Law Judge
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