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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

NANCY MINNICK, et al.,



Grievants,

v. 






DOCKET NO. 05-DOH-336(K)

DEPARTMENT OF TRANSPORTATION/

DIVISION OF HIGHWAYS and

DIVISION OF PERSONNEL,



Respondents.











DECISION

Grievants, Nancy Minnick, Roberta Michael, and William Smallwood, filed this grievance against their employer, the Division of Highways, on July 14, 2005, following the implementation of a regional pay adjustment to address recruitment and retention difficulties in Morgan, Jefferson and Berkeley Counties.  As relief, Grievants sought, “to be given the 15% increase that the TW2 & TW3 received.”


The grievance was denied at level one on July 15, 2005.  Grievants appealed to level two on or about July 19, 2005, and a conference was held on the grievance on July 25, 2005.  A level two decision denying the grievance was issued on July 25, 2005, and Grievants appealed to level three on or about July 28, 2005.  A telephonic hearing was held at level three on October 27, 2005, on this grievance and a number of related grievances, and a decision denying the grievance at that level was issued on November 4, 2005.


Grievants appealed to level four on or about November 9, 2005.  This grievance was placed in abeyance, along with a number of other grievances, pending the outcome of the appeal of the Grievance Board decision issued in Hammond, et al., v. Department of Transportation, et al., Docket No. 05-DOH-336(B).  On May 9, 2012, the Supreme Court of Appeals of West Virginia affirmed the decision of the Circuit Court, which affirmed the Grievance Board decision.  Respondents filed a Motion to Dismiss all the related grievances which had been placed in abeyance, and a Dismissal Order was issued on August 27, 2013, by Administrative Law Judge Ronald L. Reece, dismissing all the remaining related grievances as untimely filed, except the grievances filed by Nancy Minnick, Roberta Michael, and William Smallwood, and Ordered that a hearing be held at level four on the instant grievance.


This matter was then transferred to the undersigned Administrative Law Judge, and a level four hearing
 was held on September 14, 2015.  Grievant Minnick appeared pro se, and the remaining Grievants failed to appear.
  Respondent Division of Highways was represented by Krista D. Black, Esquire, Legal Division, and Respondent Division of Personnel was represented by Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law, on October 6, 2015.  Grievants declined to submit written proposals.


Synopsis

This grievance was filed in 2005 when certain classifications in three Eastern Panhandle Counties received a pay differential approved by the State Personnel Board.  Many grievances were filed by employees across the state seeking the same pay increase.  These three employees were all employed in one of these three Eastern Panhandle Counties, and after a decision was issued by the Supreme Court of Appeals of West Virginia, this last grievance on this issue was heard.  Grievants were not in any of the classifications approved for a pay differential, and they did not demonstrate they were entitled to a pay increase.


The following Findings of Fact are made based on the evidence developed at level four.


Findings of Fact

1.
Grievant Minnick has been employed by the Division of Highways (“DOH”) as an Office Assistant 3, pay grade 7, since at least July 1, 2005, and works in Berkeley County, West Virginia.


2.
Grievant Michael was employed by DOH as an Office Assistant 2, pay grade 5, from at least July 1, 2005, until her retirement on February 29, 2012, and worked in Berkeley County.


3.
Grievant Smallwood was employed by DOH as a Storekeeper 3, pay grade 7, from at least July 1, 2005, until he was dismissed from his employment by DOH effective June 24, 2013.


4.
Grievants have at all times been paid within the pay range of the pay grade  to which their classification is assigned.


5.
On May 16, 2005, DOH submitted a “Pay Differential and Retention Incentive Proposal” to the State Personnel Board.  The DOH Proposal requested that Personnel approve a hiring rate of 25% above the minimum pay rate for employees in the classifications of Transportation I, II, and III, Transportation Crew Supervisor I and II, Transportation Crew Chief, and Highways Administrator 2, only in Berkeley, Jefferson, and Morgan Counties, West Virginia; and, a 15% salary adjustment for employees already employed in these classifications in these three counties to address pay compression that would result from the change in the hiring rate.  The justification for this Proposal was that DOH was experiencing continuing recruitment and retention problems in these three counties in these classifications.  The Proposal stated that a salary survey showed that the DOH entry rate was 22% below the private sector rate, and the average wage paid by DOH was 26% below the private sector for comparable jobs.  The Proposal did not request pay increases for employees in any other county or classification.


6.
The State Personnel Board approved the DOH Proposal except that the request for a higher pay rate for classification of Highways Administrator II was not approved.  The effective date for implementation was July 1, 2005.  The State Personnel Board did not approve a salary adjustment for any other classification.


7.
None of the Grievants performed job duties similar to those listed in the classification specifications for Transportation Worker I, II, or III, Transportation Crew Supervisor I and II, or Transportation Crew Chief.

Discussion

Grievants have the burden of proving their grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Grievants did not challenge DOH’s pay differential Proposal, nor was any evidence presented that DOH was experiencing recruitment and retention problems in the classifications held by Grievants.  Grievant Minnick’s argument was that she saw the pay increase as a cost of living increase, and she believed only six employees in the three counties did not receive a salary increase, and this was unfair.


Grievant Minnick also believed a Welder and another employee in “Disforce” who worked out of Mineral County, but lived in Berkeley County, received the salary increase when they should not have. Grievant Minnick did not indicate what classifications these employees were in.  Grievant Minnick did not provide sufficient information regarding these two individuals for the undersigned to address whether they were entitled to the pay increase, or whether any salary adjustment they received was related to the approval of this DOH Proposal.  However, even were these individuals improperly included in the group of employees who received a salary increase, such a mistake would not make Grievants entitled to a salary increase.  Grievants must demonstrate that they were entitled to a salary increase, which they did not do.


The Division of Personnel’s Administrative Rule in effect when the DOH Proposal was approved defined “Pay Differential” as:

A type of salary adjustment specifically approved by the [State Personnel] Board to address circumstances such as class-wide recruitment and/or retention problems, regionally specific geographic pay disparities, apprenticeship program requirements, shift differentials for specified work periods, and temporary upgrade programs.

143 C.S.R 1 § 3.65 (2003).  This Rule states that the State Personnel Board:

may approve the establishment of pay differentials to address circumstances such as class-wide recruitment and retention problems, regionally specific geographic pay disparities,, [sic] shift differentials for specified work periods, and temporary upgrade programs.  In all cases, pay differentials shall address circumstances which apply to reasonably defined groups of employees (i.e. by job class, by participation in a specific program, by regional work location, etc.), not individual employees.

143 C.S.R. 1 § 5.4(f)4 (2003).  The DOH pay differential was approved for certain classifications based on this Rule, and was not a cost of living increase for all employees in the three counties.


Grievants were not in any of the classifications for which a salary adjustment was approved, nor did they produce any evidence that their classifications should have been included in the DOH Proposal.  Grievants did not present any evidence that they too were entitled to a salary adjustment.  While it certainly may not have seemed fair to Grievants that they were excluded from the salary adjustment, it was not unlawful, rather, the DOH Proposal and its approval were in accordance with the applicable law.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievants have the burden of proving their grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
The State Personnel Board has the authority to approve pay differentials to address class-wide recruitment and retention problems for reasonably defined groups of employees.  143 C.S.R. 1 § 5.4(f)4 (2003).


3.
Grievants did not demonstrate any flaw in the pay differential approved by the State Personnel Board, nor did they demonstrate that they were entitled to a salary adjustment.


Accordingly, this grievance is DENIED.


Any party may appeal this decision to the Circuit Court of Kanawha County, or to the "circuit court of the county in which the grievance occurred."  Any such appeal must be filed within thirty (30) days of receipt of this decision. See W. Va. Code § 29-6A-7 (repealed by Senate Bill No. 442, March 7, 2007) (but see Executive Order No. 2-07, May 8, 2007). Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Grievance Board with the civil action number so that the record can be prepared and properly transmitted to the appropriate circuit court. 









    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
November 10, 2015
�  In 2007, the Legislature abolished the West Virginia Education and State Employees Grievance Board, replacing it with the Public Employees Grievance Board. W. Va. Code §§ 18-29-1 to 18-29-11 and W. Va. Code §§ 29-6A-1 to 29-6A-12 were repealed and replaced by W. Va. Code §§ 6C-2-1 to 6C-2-7 and W. Va. Code §§ 6C-3-1 to 6C-3-6 (2007). Grievances which were pending prior to July 1, 2007, are decided under the former statutes, W. Va. Code §§ 18-29-1 to 18-29-11, for education employees, and W. Va. Code §§ 29-6A-1 to 29-6A-12, for other state and higher education employees. See Executive Order No. 2-07, May 8, 2007. References in this decision are to the former statutes and rules, which continue to control the proceedings in this case.


�  The Division of Highways argued that the Grievants who did not appear should be dismissed from this grievance.  It is the practice of the Grievance Board to notify grievants and give them the opportunity to respond prior to dismissing a grievance.  Given that Ms. Minnick did appear at the hearing and had served as a spokesperson for the group on previous occasions, the undersigned declined to send out a Show Cause Order or dismiss the two Grievants who failed to appear.






