THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Richard Daniel Duncan,



Grievant,

v.







Docket No. 2015-1625-MinED
Mingo County Board of Education,



Respondent.

DECISION


Grievant, Richard Daniel Duncan, is employed by Respondent, Mingo County Board of Education.  On June 23, 2015, Grievant filed this grievance against Respondent stating, “Board failed to follow past practice, implement budget as approved, and maintain uniformity in regards to contract length for position (Director of Human Resources).  Similarly situated Board employees maintain 261 day contracts.  Others were recently given longer contracts and “extended days.”  For relief, Grievant seeks, “Award 261 day contract retroactive to July 1, 2014.  Back pay and related benefits to the same date.”

On August 17, 2015, the parties agreed to waive levels one and two of the grievance procedure and proceed directly to level three as permitted by W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on September 23, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  During the hearing, Respondent raised timeliness as a defense to the grievance, but admitted in its Proposed Findings of Fact and Conclusions of Law that the grievance was timely filed.   Grievant appeared pro se
.  Respondent was represented by counsel, Jason S. Long, Dinsmore & Shohl, LLP.  This matter became mature for decision on October 22, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis

Grievant is employed by Respondent under a 240-day contract as the Director of Human Resources. Grievant grieves Respondent’s refusal to grant him a contract extension. Grievant’s predecessor was granted 15-day contract extensions for multiple years and the Director of Facilities and Safety holds a 261-day contract.  Grievant failed to prove that Respondent violated policy or law, or acted unreasonably or against the best interests of the schools in refusing to extend Grievant’s contract like his predecessor.  Grievant failed to prove that Respondent was required to extend his contract when funds for the extension had been included in the budget.  Grievant failed to prove that the superintendent violated policy or law when he removed a measure to extend Grievant’s contract from the Board’s proposed agenda.  Grievant failed to prove that Respondent violated the uniformity provision because he is not similarly-situated to the employees to which he compares himself.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent under a 240-day contract as the Director of Human Resources, and has served in that position since July 1, 2014.  
2. The previous Director of Human Resources had also been employed under a 240-day contract, but had her contract extended by 15 days each year between 2006 and 2014.  

3. The previous Director of Human Resources’ contract was extended because she was unable to complete her contracted work within 240 days.  She had health concerns that caused significant absences and the county was also under the control of the State Department of Education, which caused extra work and delays.  
4. Grievant has no health concerns impacting his ability to complete his work and Respondent is no longer under State Department control. 

5. The approved 2015 – 2016 budget included a salary cost for Grievant of $68,500, which was more than the $62,978 Grievant is paid under his 240-day contract, and just over the $68,489.01 Grievant would be paid if he had a 261-day contract.  
6. Treasurer Mary Elizabeth Daniels included the additional salary in the budget because Grievant’s position had a previous history of contract extension, which is her practice for all positions with a history of contract extension.
7. Grievant included on the draft agenda for the June 9, 2015 Board meeting a measure to extend his contract to 261 days.  
8. It was Superintendent Robert Bobbera’s decision whether to recommend to the Board that Grievant’s contract be extended.  Superintendent Bobbera did not believe Grievant’s contract should be extended, so he removed that measure from the Board’s proposed agenda.  

9. Respondent employs six professional employees with the title of “Director:”  Grievant, the Director of Facilities and Safety, the Director of Child Nutrition; the Director of Early Learning Programs, the Director of Special Education, and the Director of Student Services and Attendance.  

10. All of the Directors are employed with 240-day contracts except for the Director of Facilities and Safety, who holds a 261-day contract.  
11. Grievant is not similarly-situated to the Director of Facilities and Safety.  The Director of Facilities and Safety supervises multiple employees and oversees a multi-million dollar budget.  Grievant supervises only his secretary and does not oversee a budget.  During the summer, the Director of Facilities and Safety is required to oversee operations of critical need as substantial maintenance of the facilities must be done while students are not present.  Grievant does not oversee any operations of critical need during the summer.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant asserts that Respondent failed to follow past practice, implement budget as approved, and maintain uniformity when it gave him only a 240-day contract with no extension.  Respondent asserts that its actions were proper and fell within Respondent’s discretion.
Grievant chose not to testify on his own behalf, instead presenting documentary evidence and the testimony of Superintendent Robert Bobbera and Treasurer Mary Elizabeth Daniels.  As Grievant disputes some of the offered testimony in his PFFCL, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Both Superintendent Bobbera and Treasurer Daniels were credible witnesses.  Both had appropriate demeanors and attitudes towards the action.  Both of the witnesses answered questions in a forthright and calm manner.  Neither appear to have any bias against Grievant or personal interest in the outcome.  None of the documentary evidence contradicts the testimony of either witness and their statements were consistent.  Grievant asserts in his PFFCL that Superintendent Bobbera’s testimony that the Human Resources office is not required to operate year-round was “ridiculous.”  Superintendent Bobbera testified that, while there are some human resources issues that may occur over the summer, those tasks are not a critical need that would require a 261-day contract, and can be accomplished within the regular 240-day contract.  The undersigned finds Superintendent Bobbera’s explanations to be plausible and credible

“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. pt. 3, Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996). (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

Grievant argues that Respondent’s past practice of extending the previous Director of Human Resources’ contract entitles him to also have his contract extended.  Grievant argues that he had a reasonable expectation to receive the contract extension because of this past practice.  Superintendent Bobbera explained that the previous Director of Human Resources had received contract extensions in previous years because she was unable to complete all necessary work within her 240-day contract.  She had health concerns that caused significant absences and the county was also under the control of the State Department of Education, which caused extra work and delays.  The county is no longer under State Department of Education control and Grievant does not have health concerns that require his absence from work.  Grievant does perform some duties that the previous Director of Human Resources did not perform, but Grievant did not prove that those duties would require his contract be extended.  
Grievant does not argue that Respondent violated any specific policy, procedure, or law and Grievant presented no evidence that he had been promised a contract extension.  “In the absence of a legal requirement to do so, a board of education is not required to follow the same informal personnel practices year after year.”  Mahone v. Mingo County Bd. of Educ., Docket No. 07-29-126 (April 25, 2008); Riddle v. Ritchie County Bd. of Educ., Docket No. 05-43-450 (Apr. 26, 2006); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-246 (Apr. 28, 1994). See e.g., Taylor v. Monongalia County Bd. of Educ., Docket No. 92-30-314 (Nov. 30, 1992); Biller v. Upshur County Bd. of Educ., Docket No. 90-49-533 (Sept. 27, 1991); Napier v. Lincoln County Bd. of Educ., Docket No. 89-23-635 (May 25, 1990); Isaacs v. Lincoln County Bd. of Educ., Docket No. 89-22-555 (Jan. 12, 1990); Terek v. Ohio County Bd. of Educ., Docket No. 35-87-294-3 (July 20, 1988).  Grievant did not prove that Superintendent Bobbera acted unreasonably or against the best interests of the schools in refusing to extend Grievant’s contract.

Grievant next argues that Respondent failed to “implement budget as approved.”  The approved 2015 – 2016 budget included a salary cost for Grievant of $68,500, which was more than the $62,978 Grievant is paid under his 240-day contract, and just over the $68,489.01 Grievant would be paid if he had a 261-day contract.  Grievant had included on the draft agenda for the June 9, 2015 Board meeting a measure to extend his contract to 261 days.  Superintendent Bobbera removed this measure from the approved agenda for the Board, so the measure was not presented to the Board.  Grievant argues that since the Board approved a budget including the increased salary cost for Grievant, that the Board should have granted the extension of his contract and that Superintendent Bobbera improperly removed the measure to extend his contract from the Board’s agenda.  Grievant points to the Board’s action to extend the contracts of the Tug Valley High School Principal and Assistant Principals as proof that the Board would have extended Grievant’s contract.  
Treasurer Daniels testified that she estimated the salary cost for Grievant to cover the possibility of a contract extension since there had been a history of extensions in the position, and she does that for any position with a history of extension.  She also testified that it is common for budgeted expenses to not actually occur.  The inclusion of a certain salary in the budget does not entitle Grievant to that salary because his salary is set by his contract.  
It is the duty of the superintendent to “[n]ominate all personnel to be employed” and to “[a]ssign, transfer, suspend or promote teachers and all other school employees. . . .”  W. Va. Code § 18-4-10 (1) and (2).  “The employment of professional personnel shall be made by the board only upon nomination and recommendation of superintendent. . . .”  W. Va. Code § 18A-2-1.  It was Superintendent Bobbera’s decision whether to recommend to the Board that Grievant’s contract be extended.  Superintendent Bobbera did not believe Grievant’s contract should be extended, so he removed that measure from the Board’s proposed agenda.  Grievant did not prove that Superintendent Bobbera’s removal of the measure from the Board’s proposed agenda violated any policy, procedure or law.  What the Board may have done if Superintendent Bobbera had recommended the contract extension is irrelevant as the Board may take action only upon the recommendation of the superintendent.         
Grievant last argues that Respondent has failed to maintain uniformity of contract length.  “[U]niformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county.”  W. Va. Code § 18A-4-5b.  County boards of education are required to provide uniform benefits and compensation only to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.” Bd. of Educ. v. Airhart, 212 W. Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995).  Grievants seeking to enforce the uniformity provisions must establish that their duties and assignments are like those of the employees to whom they are attempting to compare themselves. Lockett v. Fayette County Bd. of Educ., Docket No. 01-10-477 (Dec. 28, 2001); Adkins v. Lincoln County Bd. of Educ., Docket No. 97-22-105 (Sept. 24, 1997).
Grievant compares himself to the previous Director of Human Resources and to the Director of Facilities and Safety.  Grievant cannot compare himself to his predecessor for purposes of uniformity as she is not now regularly employed as she has retired.  Grievant is not similarly situated to the Director of Facilities and Safety.  While Grievant shares the same classification and similar title, he does not share like assignments and duties.  The Director of Facilities and Safety supervises multiple employees and oversees a multi-million dollar budget.  Grievant supervises only his secretary and does not oversee a budget.  Most important, as the difference in contract is due to time during the summer, the Director of Facilities and Safety is required to oversee operations of critical need during the summer.  Substantial maintenance of the facilities must be done during the summer while students are not present.  Grievant does not oversee any operations of critical need during the summer.  Grievant failed to prove that Respondent has violated the uniformity provision. 

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. pt. 3, Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996). (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

3. “In the absence of a legal requirement to do so, a board of education is not required to follow the same informal personnel practices year after year.”  Mahone v. Mingo County Bd. of Educ., Docket No. 07-29-126 (April 25, 2008); Riddle v. Ritchie County Bd. of Educ., Docket No. 05-43-450 (Apr. 26, 2006); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-246 (Apr. 28, 1994). See e.g., Taylor v. Monongalia County Bd. of Educ., Docket No. 92-30-314 (Nov. 30, 1992); Biller v. Upshur County Bd. of Educ., Docket No. 90-49-533 (Sept. 27, 1991); Napier v. Lincoln County Bd. of Educ., Docket No. 89-23-635 (May 25, 1990); Isaacs v. Lincoln County Bd. of Educ., Docket No. 89-22-555 (Jan. 12, 1990); Terek v. Ohio County Bd. of Educ., Docket No. 35-87-294-3 (July 20, 1988).  
4. Grievant failed to prove that Respondent violated policy or law, or acted unreasonably or against the best interests of the schools in refusing to extend Grievant’s contract like his predecessor.
5. It is the duty of the superintendent to “[n]ominate all personnel to be employed” and to “[a]ssign, transfer, suspend or promote teachers and all other school employees. . . .”  W. Va. Code § 18-4-10 (1) and (2).  “The employment of professional personnel shall be made by the board only upon nomination and recommendation of superintendent. . . .”  W. Va. Code § 18A-2-1.  
6. Grievant failed to prove that Respondent was required to extend his contract when funds for the extension had been included in the budget.  
7. Grievant failed to prove that the superintendent violated policy or law when he removed a measure to extend Grievant’s contract from the Board’s proposed agenda.

8. “[U]niformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county.”  W. Va. Code § 18A-4-5b.  

9. County boards of education are required to provide uniform benefits and compensation only to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.” Bd. of Educ. v. Airhart, 212 W. Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995).  
10. Grievants seeking to enforce the uniformity provisions must establish that their duties and assignments are like those of the employees to whom they are attempting to compare themselves. Lockett v. Fayette County Bd. of Educ., Docket No. 01-10-477 (Dec. 28, 2001); Adkins v. Lincoln County Bd. of Educ., Docket No. 97-22-105 (Sept. 24, 1997).
11. Grievant failed to prove that Respondent violated the uniformity provision because he is not similarly-situated to the employees to which he compares himself.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  December 7, 2015
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� For one’s own behalf.  Black’s Law Dictionary 1221 (6th ed. 1990).
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