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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOHN DANIEL WHEELER, JR.,


Grievant,

v. 






DOCKET NO. 2014-1402-MAPS

DIVISION OF CORRECTIONS/BECKLEY

CORRECTIONAL CENTER,


Respondent.


DECISION

This grievance was filed by Grievant, John Daniel Wheeler, Jr., at level three of the grievance procedure, on April 9, 2014, contesting a five-day suspension without pay imposed by his employer, Respondent, the Division of Corrections.  The relief sought by Grievant is to have “ the suspension nullified and removed from my record.  All pay and benefits restored with interest, a lump sum to be discussed for mental anguish, a lump sum as reparations for the violation of my rights, a lump some [sic] for the ruination of my good name, and the immediate dismissal of Warden William Vest, Deputy Warden Paul Parry, Lieutenant Ronald Shelton and Mrs. Becky Slayton for their various parts in the violation of my rights under the Federal Privacy Act and the ensuing cover up that was orchestrated and carried out by them.  I also want to be fully restored and free from retaliation.”


 A level three hearing was held before Acting Chief Administrative Law Judge William B. McGinley on August 4, 2014, in Beckley, West Virginia.  Grievant was represented by Danny Aliff, and Respondent was represented by John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on October 31, 2014, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law.  This matter was transferred to the undersigned Administrative Law Judge on February 4, 2015, for administrative reasons.


Synopsis

Grievant was suspended for five days without pay for confronting and screaming at an inmate in an aggressive manner, using profanity toward the inmate, and making inappropriate comments to another inmate.  Respondent demonstrated that Grievant’s aggressive behavior was non-professional and inappropriate, and created a dangerous situation.

 
The following Findings of Fact are made based on the record developed at the level three hearing.


Findings of Fact

1.
Grievant has been employed by the Division of Corrections (“Corrections”) at the Beckley Correctional Center (“BCC”) since March 1, 2009, and was a Correctional Officer II.  Prior to his employment at BCC, he worked for Corrections at Mount Olive Correctional Complex for almost a year and a half.


2.
BCC is a work release center which houses minimum security inmates, who are classified as non-violent, and are on work release.  The inmates are allowed to leave the facility unaccompanied by an officer at the facility if they have been given a pass to leave.


3.
On December 18, 2014, at approximately 1750 hours, Correctional Officer II Irisca Leggett was in the back of the Control Room at BCC and Grievant was sitting near the front window of the Control Room.  Facility Equipment Maintenance Technician Jadan Jennings was also in the Control Room.  An inmate came to the window of the Control Room and asked for a pass to leave the facility.  Grievant was the Shift Commander at that time, and he denied the inmate’s request.  The inmate began questioning the denial of the pass, and was told by Grievant that it was his decision, based on the inmate having a pending write-up from earlier in the day.  As the inmate headed toward the door to leave the building he said, in front of other inmates who were present, that he was “tired of that motherfucker.”  Grievant stood up quickly and forcefully swung the door to the Control Room open, causing the Christmas decoration on the door to fall off, and yelled at the inmate to “come back here.”  The inmate stopped.  Grievant proceeded to where the inmate was in what was perceived by Officer Leggett and Mr. Jennings to be an aggressive manner, and in a loud voice told the inmate, “when I fucking tell you to do something you’d better do it,” or he was “going to have to fucking deal with it.”  Grievant was so loud that Correctional Hearing Officer John Crider, Jr., could hear what Grievant said in Officer Crider’s office down a different hallway in the building through the closed door.  Officer Leggett observed that Grievant was hovering over the inmate.  Officer Leggett perceived the situation to be escalating, and that Grievant was causing the escalation of the situation.  She placed herself between Grievant and the inmate, telling them to stop, and telling the inmate to go over to the residence house, and the inmate left the area.  Grievant later apologized to Officer Leggett.


4.
The proper procedure at BCC for dealing with an inmate who has acted inappropriately is to write him up for a violation, not engage in an aggressive verbal confrontation, and Grievant was aware of this.  Correctional Officers at BCC are trained that they are not to engage in behavior that escalates a situation, rather, the goal is to take steps to de-escalate situations.  Correctional Officers are also trained that they are not to use profanity toward inmates.


5.
Officer Leggett prepared an incident report, and later sent a memorandum to Warden William J. Vest and other BCC employees dated December 23, 2013, stating that she did “not wish to work alongside or with Correctional Officer II John Wheeler anymore.  Officer Wheeler is creating a hostile work environment that has become very stressful.  I do fear for the safety of staff as well as myself.  All [I] am asking is to be moved to another shift.”  Officer Leggett was moved to another shift.


6.
An investigation of the incident was conducted by BCC personnel.  When Grievant was interviewed during the investigation he did not recognize that he had done anything wrong.  He told Deputy Warden Paul Parry, “me chasing him down and squashing the situation right then was what needed to happen.  Cause he had too much of an audience and we have enough problems without telling anybody no I don’t want to argue with you.  I don’t think it is okay to stand there at the window and argue w[ith] me when I tell them no to something.”


7.
Grievant’s performance appraisal for 2013, signed by his supervisor on December 15, 2013, rated his performance as “Needs improvement” in the areas of “treats all customers with respect” and “addresses conflicts and problem situations with patience and tact.”  Grievant’s supervisor commented on this appraisal that Grievant needs “to be more patient when dealing with both inmates and staff.  Even if you do not mean to do it, it appears that you have a negative and at times, angry, reaction when communicating.  The addressing of problems in the workplace has to be done in a respectful manner even if you don’t feel like it.  Tempers must be kept at a minimum and improper responses avoided.”


8.
Grievant’s performance appraisal for 2012 rated his performance as “Needs improvement”  in the area of “addresses conflicts and problem situations with patience and tact.”  Grievant’s supervisor commented on this appraisal that Grievant “could be more patient when dealing with both inmates and staff.  Sometimes it appears that you have a negative reaction when communicating.  Please take a moment before answering and be aware of the language you use.”


9.
Grievant’s performance appraisal for 2011 rated his performance as “Needs improvement” in several areas, including the three areas listed under “Customer Service.”  Grievant’s supervisor commented on this appraisal that Grievant “has a very negative attitude regarding inmates, especially the inmates in the BCC RSAT Unit.  He has very little patience when dealing with inmate issues.”


10.
On January 22, 2014, Correctional Officer II Nicholas Adkins was dispensing medication to inmates.  Grievant was in the area drinking coffee.  Officer Adkins asked an inmate who was receiving medication to repeat her name.  Grievant commented that the name was Russian, and then he said to the inmate, in what Officer Adkins perceived to be a joking matter, that that gave him two reasons not to like her, “one, you’re Russian, and two, you’re a fucking inmate.”  Officer Adkins did not file an incident report immediately, because he did not think anything of the comment.  A day or two later he received a telephone call at home from a supervisor at BCC, and was told he needed to file an incident report regarding Grievant’s comments, and he did so.  This call to Officer Adkins was in response to a grievance filed by the inmate.


11.
On March 20, 2014, Warden Vest met with Grievant to discuss the two incidents set forth in the preceding Findings of Fact, and to inform him that a suspension was being considered.  Grievant admitted that he had gone after the inmate on December 18, 2013, and had yelled at him and used profanity toward him, stating that he “had to squash it, I’m not taking that crap from anybody.  If my kids had talked to me like that I would have slapped them in the mouth or someone at Wal-Mart I would have beat the brakes off of them.”  Grievant testified at the level three hearing that he believed these statements demonstrated that he was absolutely in control of himself, because he made a conscious decision not to use physical violence toward the inmate.  Grievant denied to Warden Vest that he told the other inmate he did not like her because she was Russian, indicating that it was the inmate who suggested he did not like her because she was Russian.


12.
At the time Warden Vest met with Grievant he had already recommended to the Central Office at Corrections that Grievant be suspended for five days without pay, and the suspension letter had been prepared.  Grievant’s response to the allegations during the March 20, 2014 meeting did not change Warden Vest’s recommendation.


13.
By letter dated March 20, 2014, Grievant was advised that he was being suspended for five days without pay for inappropriate and unacceptable behavior “in that you have displayed confrontational actions. . . . Not only has your behavior disrupted our operations and good labor relations, but it has been destructive to the morale of your coworkers.”  The letter details the two incidents set forth in the foregoing Findings of Fact, and notes violations of Corrections’ Policy Directives and Operational Procedures.  The letter also characterized Grievant’s behavior as being “in violation of the West Virginia Division of Personnel’s (DOP) Prohibited Workplace Harassment Policy (DOP-P6) Section II, Paragraph H.  Nondiscriminatory Hostile Workplace Harassment: A form of harassment commonly referred to as ‘bullying’ that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way unreasonably over burdens or precludes an employee from reasonably performing his or her work.”  (Emphasis in original.)


14.
Corrections’ Policy Directive 129.24, Staff and Inmate Interaction Guidelines, states that “[a]ll correctional staff . . . shall maintain a professional and business like manner, while interacting with the inmate population and/or parolees.”


15.
On January 25, 2014, Warden Vest asked his secretary to send a draft of Grievant’s suspension letter to Kathy Carroll for review.  The letter was mistakenly sent by Warden Vest’s secretary to BCC Correctional Counselor Katie Angel.  When the mistake was discovered, Ms. Angel was ordered by Warden Vest to delete the email and not to discuss the matter with anyone.


16.
While at BCC, Grievant received a written reprimand which was later reduced to a letter of counseling, one or two written reprimands after the initial reprimand, and a three-day suspension which was later removed from his record after he filed a grievance.


17.
On June 1, 2012, Correctional Officer I Anthony Butler submitted a memorandum to Corporal Jessie Simmons informing him that Correctional Officer II Sharlean Elliott “is belittling to myself and other officers.  Several comments have been made about men getting promoted over top of her and quote ‘[w]e have a dick between [our] legs so we receive special treatment or promotions.”  The memorandum stated that this was creating a hostile work environment and he dreaded coming to work when he had to work with Officer Elliott.  An investigation was conducted of these allegations, although the record does not reflect the outcome of the investigation.  Officer Elliott received a 10-day suspension and was later terminated, and her behavior around staff and inmates played a role in this discipline.  Grievant had filed an EEO complaint regarding Officer Elliott around 2010 regarding her unprofessional behavior, and was not aware that any action had been taken in response to his complaint.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant did not deny that he engaged in the behavior charged on December 18, 2013.  In fact, Grievant’s representative stated at the level three hearing that Grievant probably should not have acted as aggressively as he did or gotten in the inmate’s face, and agreed that Grievant should not have used profanity toward the inmate, and he agreed that Grievant overreacted.  However, he then pointed out that the inmate involved in the  question had been disciplined many times by Corrections, and was not a model prisoner, and proceeded to assert that Grievant had been singled out for punishment for his clearly inappropriate behavior.  The undersigned finds nothing in Corrections’ policies or procedure which allows an officer to disregard such policies and procedures when dealing with problem inmates.  Were this the case, certainly, these policies and procedures would have little applicability.  Whether the inmate was a model inmate is irrelevant.  Grievant also argued that because no action was taken against this inmate for his language “this speaks volumes to the fact that the incident in question was handled differently than other, similar incidents at BCC.”  The undersigned fails to see how the failure to discipline an inmate has any bearing on whether Grievant should receive a five-day suspension for his dangerous and inappropriate conduct after being told repeatedly on his evaluations to correct such behavior.  Grievant is grasping at straws.


Grievant also argued that he was not the only officer to have yelled or used profanity toward an inmate.  The testimony elicited by Grievant on this issue was that certain witnesses had heard an officer use profanity toward an inmate, or raise his or her voice.  There was no testimony regarding when such an incident occurred, whether any such occurrences had been brought to the attention of a supervisor, and whether any punishment had been administered for such incidents; nor was there any detail presented of any such incident which would lead one to conclude that the officer in question had confronted the inmate and escalated the situation so that another officer felt she needed to step in to diffuse the situation before it became physical.  The undersigned would also point out that Grievant’s representative attempted to elicit testimony regarding this line of argument by asking witnesses if they recalled when certain things occurred, and when then detailing the events as he had observed them in his questioning.  However, Grievant’s representative did not offer any testimony under oath, and to the extent the witnesses did not agree with his representations of events, this cannot be considered evidence.


Finally, Grievant pointed to the charge of bullying set forth in the suspension letter and asserted that Officer Leggett never felt she was being bullied, and that “this allegation is one with EEO implications.” Regardless of whether Grievant’s conduct was technically “bullying,” Grievant’s aggressive confrontation of the inmate on December 18, 2013, was in violation of Corrections’ policies and practices for dealing with inmates, and created a situation that could have easily escalated out of control, placing employees and inmates in danger.  Grievant’s role as a Correctional Officer was to diffuse situations, not create them.  Further, Grievant had been repeatedly told in his evaluations that his response to inmates needed correction, but continued to ignore this directive.  Respondent clearly needed to impose discipline in this situation of a variety that would get Grievant’s attention.


As to the other charge in the disciplinary letter, Grievant denied that he had told an inmate he did not like her because she was Russian, and suggested that Officer Adkins had been told what to put in his incident report, testifying that Officer Adkins had told him what was in the suspension letter about this incident was not accurate.  Officer Adkins, however, testified under oath that he had heard Grievant make the statement set forth in Finding of Fact Number 10 to the inmate, and that no one forced him to make a false incident report.  Grievant admitted telling the inmate he did not like her because she was an inmate.  This statement alone is not professional conduct.


Grievant believed that a five-day suspension was too severe a punishment, and that  Respondent had demonstrated a pattern of discrimination in disciplining him.  Grievant argued that Respondent “could provide no evidence or testimony to support a like punishment for another officer committing a like offense.”  Grievant, however, fails to understand that this was not Respondent’s burden.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

Grievant’s conduct toward the inmate on December 18, 2013, is inexcusable, regardless of the validity of past discipline imposed on Grievant.  Despite his insinuations, Grievant did not demonstrate that any other employee at BCC had engaged in such egregious conduct and not been subject to disciplinary action.  Grievant did not demonstrate that the punishment imposed was clearly excessive.


Grievant also argued his due process rights were violated because the suspension letter was issued shortly after the predetermination meeting on March 20, 2014.  Grievant cited no legal authority for his position.  "An essential principle of due process is that a deprivation of life, liberty or property 'be preceded by notice and an opportunity for hearing appropriate to the nature of the case.'"  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1985), citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950).  The Supreme Court of Appeals of West Virginia, in  Board of Education of the County of Mercer v. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994), determined what due process is required to terminate a continuing contract of employment.

  
It has previously been held that a full-blown hearing is generally not required before an employee may be terminated, but that employee has the minimum pre-deprivation right to at least have an opportunity to respond to the charges either orally or in writing.  Loudermill, 470 U.S. at 542.  An employee is also entitled to written notice of the charges and an explanation of the evidence.  Wirt, supra.  In other words, notice of the charges, explanation of the evidence, and an opportunity to respond is all the due process that Respondent is required to provide.  Id. at Syl. Pt. 3.

Goldstein v. Dep’t of Health and Human Res., Docket No. 2008-1061-DHHR (May 23, 2008)(emphasis added).  Grievant was given the opportunity to respond to the charges prior to his suspension, and he was given written notice of the charges and an explanation of the evidence prior to the suspension.  Grievant’s due process rights were not violated.


Finally, Grievant asserted that the unintentional disclosure of the draft suspension letter to Ms. Angel was a “gross violation of Mr. Wheeler’s right to privacy,” because Warden Vest did not disclose this error to Grievant.  While this was an unfortunate error, Grievant is no longer an employee of Respondent, and there is no relief available to Grievant through the grievance procedure.  It is clear that the Grievance Board has never awarded punitive or tort-like damages in making an employee whole.  Miker v. W. Va. Univ., Docket No. 06-HE-133 (July 18, 2006); Spangler v. Cabell County Bd. of Educ., Docket No. 03-06-375 (Mar. 15, 2004); Walls v. Kanawha County Bd. of Educ., Docket No. 98-20-325 (Dec. 30, 1998); Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).


The following Conclusions of Law support the Decision reached.





Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Respondent proved the charges against Grievant.


3.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


4.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

5.
Grievant did not demonstrate that the punishment imposed was clearly excessive.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
February 24, 2015


 
    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

�  Grievant testified voluntarily at the level three hearing that his employment was terminated by Respondent in September 2014, after a psychological evaluation was ordered and it was determined that it was not safe for him to be around inmates, and that he was unfit for duty.


�  Grievant, in his written argument, referred to the outcome of a proceeding in another forum which occurred after the level three hearing.   This information was obviously not placed into the record at level three and cannot be considered to be evidence in this matter.






