THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

David P. Thomas,



Grievant,

v.







Docket No. 2015-1120-MAPS
Division of Corrections/
Beckley Correctional Center,



Respondent.

DECISION


Grievant, David P. Thomas, is employed by Respondent, Division of Corrections (“DOC”) at the Beckley Correctional Center (“BCC”).  On March 23, 2015, Grievant filed this grievance against Respondent stating, 
On 06 March 2014
 I was suspended from Beckley Correctional Center for three days due to an incident that occurred nearly three months earlier while in the position of Corporal.  I believe that Beckley Correctional Center had violated WVDOC Policy Directives 457.02 “Final Release”, 365.00 “Inmate Counts”, 129.00 “Progressive Discipline” along with their own Operational Procedures and Post Orders.  I believe this can be shown through the actual policies, operational procedures, and post orders along with the testimony of several witnesses.

For relief, Grievant seeks “[r]eversal and expungement of the suspension/disciplinary action from all records and restoration of all monies and time accrued or reduction of the suspension to a lower action and restoration of all monies and time accrued.” 

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on July 7, 2015, before the undersigned in Beckley, West Virginia at the Raleigh County Commission on Aging.  Grievant appeared pro se.  Respondent was represented by counsel, John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on August 6, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant grieved a three-day suspension he received due to his continued unacceptable performance and violation of policy and operational procedure as a Shift Commander.  Respondent proved Grievant personally entered incorrect inmate count information and failed to ensure that the inmate count was correct before clearing the count.  Respondent proved Grievant’s failures were a violation of policy and operational procedure.  Respondent was justified in suspending Grievant for three days for his continuing unacceptable performance and violation of policy and operational procedure.  Grievant did not prove mitigation is warranted.  Grievant’s conduct was serious, he had a history of prior discipline and unsatisfactory performance, and Respondent’s distinction in the level of discipline received by involved officers was reasonable.       Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent at the Beckley Correctional Center.  At the time of the grieved incident, Grievant was employed as a Correctional Officer III.  By the time Grievant was suspended for the incident, Grievant had transferred to another position with Respondent, a Correctional Counselor I.  
2. BCC is comprised of two units, the Work Release Unit and the Residential Substance Abuse Treatment Unit (“RSATU”).
  BCC has two locations, the main campus on Eisenhower Drive and a floor at Jackie Withrow Hospital.  The control room is on the main campus and the RSATU is located at Jackie Withrow Hospital.  

3. On October 28, 2014, correctional officers failed to accurately perform an inmate count on the RSATU during the 0700 – 1900 shift.  Grievant was the Shift Commander for the shift, and it was his responsibility to ensure that the inmate count was correct.  
4. Inmate counts are governed by both DOC policy, Policy Directive 305.00, and BCC procedures, Operational Procedure 2.07.
5. Policy Directive 305.00 Section V, Subsection A requires that each facility conduct formal inmate counts each day.  Section V, Subsection D states, “All employees have responsibility for the completion of an accurate count, familiarity with possible systems of error, and to ensure the integrity of the counting process.”
6. Operational Procedure 2.07 Section IV requires for a formal count that “[e]ach inmate counted must be visibly identified by observation of living, breathing flesh.” (emphasis in original).  Section V, Subsection G requires that formal counts be recorded on the Daily Shift Count Sheet for each unit.  “After the count is complete in the units, the Units will call BCC Control Center to report the count.  The Shift Commander will log the counts from the Units on Attachment #3, BCC Master Count Sheet.  Once the Master Count is complete, with the correct numbers, then and only then will the count be cleared.”  Operational Procedure 2.07 Section V, Subsection H.  “If a count results in an incorrect number, a recount will be directed by the Shift Commander.”  Operational Procedure 2.07 Section V, Subsection I.  
7. The Daily Shift Count Sheet lists in columns each inmate assigned to the unit and has corresponding columns for each count to be performed on the shift.  For each count in the RSATU, the correctional officers conducting the count are to mark in the corresponding column for each inmate either “I” for present in the unit during the count, “C” for inmates out to Court, “M” for inmates at an outside medical-hospital, “D” for inmates in detention or in jail, “E” for escaped inmates, and “O” for other inmate status.  Above the columns for the inmates and the count marks, is a grid, in which for each formal count, the correctional officer must fill in the name(s) of the officer(s) doing the count, the time of the count, the count of the inmates in each marked status, and the total count for the unit.
8. Once a correctional officer has completed count for the unit, the correctional officer calls in the count numbers to the Control Center at BCC.  The Shift Commander at the Control Center receives these count numbers and logs the counts onto the BCC’s Master Count Sheet.  If the count numbers are complete and correct, the Shift Commander clears the count.  
9. On October 28, 2014, at the beginning of the 0700 - 1900 shift the RSATU started with a count of 57 inmates in house and 1 inmate out to court, for a total of 58 inmates.  During this shift, three inmates moved off the RSATU.  The 1030 and 1400 hours counts on the Daily Shift Count Sheet properly reflected the movement of the first two inmates, Inmate Price and Inmate Lynch, but the 1600 hours count did not reflect the movement of the third inmate, Inmate Cheatwood.  Inmate Cheatwood moved from the RSATU to the Work Release Unit at approximately 1445 hours.  The 1600 hours count showed 55 inmates in house and 1 inmate out to court, for a total of 56 inmates.  The 1600 hours count should have reflected the movement of Inmate Cheatwood with 54 inmates in house and 1 inmate out to court, for a total of 55 inmates.  The erroneous count continued through the last count of the shift at 1800 hours, and for a total of 11 formal counts until it was discovered and corrected at the beginning of the 1900 – 0700 shift on October 29, 2014.     
10. CO I Jacob Taylor supposedly completed counts at 1600 and 1800 hours.  CO I Taylor did not properly complete the Daily Shift Count Sheet.  CO I Taylor left blank the column in which he was supposed to mark the individual status of each inmate.  CO I Taylor simply carried forward the numbers from the previous counts.  CO I Taylor clearly did not perform a physical count of the inmates.
11. Although CO I Taylor listed an 1800 hours count on the Daily Shift Count Sheet, there was no scheduled count for 1800 hours.  There was no evidence of a count being conducted at 1800 hours in either of the Daily Shift Logs.  
12. The Master Count Sheet includes spaces for only the scheduled daily counts, so it does not include any information on the supposed 1800 hours count.   
13. Grievant personally entered the wrong count into the Daily Shift Log for the 1030 hours count.  The correct count was 56 inmates in house and 1 inmate out to court, for a total of 57 inmates, which was correctly entered on the Daily Shift Count Sheet and Master Count Sheet.  Grievant entered 57 inmates in house and 1 inmate out to court, for a total of 58 inmates into the Daily Shift Log, which was actually the count from the previous count at 0800.         

14. Grievant personally entered the wrong count on the Master Count Sheet and in the Daily Shift Log for the 1400 hours count.  The correct count, as listed on the Daily Shift Count Sheet was 55 inmates in house and 1 inmate out to court, for a total of 56 inmates.  Grievant listed on the Master Count Sheet and Daily Shift Log that the 1400 hours count was 56 inmates in house and 1 inmate out to court, for a total of 57 inmates.    
15. Grievant did not review the count or sign off on the Master Count Sheet for the 1600 hours count.  Grievant violated Operational Procedure 2.07, which required him, as Shift Commander, to log the count on the Master Count Sheet.
16. Grievant should have known that the count was off because Grievant observed Inmate Lynch being processed out of the facility, and Grievant personally entered into the Daily Shift Log that Inmate Cheatwood transferred from the RSATU to the Work Release Unit.  

17. The correctional officer who discovered the mistake reported it to Unit Manger Melissa Richmond, who reported it to Chief of Security, Lt. Ron Shelton.
18. Lt. Shelton reviewed the Master Count Sheets, the Daily Shift Count Sheets, the Daily Shift Logs, and the computer tracking system and reported his findings for both the entire incident and for individual employees to Deputy Warden, Paul Parry.  Lt. Shelton recommended that Grievant be suspended for three days. 
19. Warden Vest held a predetermination conference with Grievant on January 28, 2015, and informed Grievant that suspension was being considered as discipline for Grievant’s unacceptable job performance relating to the incorrect counts.  Grievant requested additional time to respond to the allegations.   
20. Grievant submitted a written response to the allegations on February 4, 2015.  In his letter, Grievant states that the Work Release Unit Daily Shift Log does not contain entries for the movement of the three inmates, so it is not clear if Control was actually notified of the movement of the three inmates.  Grievant further states that it was an ongoing problem that inmates were moved without Central Control being notified, and that he had tried to resolve the problem by asking for notification of all moves from the RSATU, which was “fruitless.”
21. Warden Vest’s request that Grievant be suspended for three days was approved by DOC Commissioner.  By letter dated March 6, 2015, Warden Vest notified Grievant of the suspension for his “continued unacceptable performance.”  Warden Vest found that Grievant had violated Operational Procedure 2.07 and had also violated the following provisions of Policy Directive 129.00 Section V, Subsection J:

1. Failure to comply with Policy Directives, Operational Procedures, or Post Orders.

. . .
3. Abusing state work time – Examples include unauthorized time away from the work area, use of state time for personal business, abuse sick leave, loafing, wasting time, or inattention to duty.

. . .
48. Failure to properly conduct inmate count.

22. Corrections’ Policy Directive 129.00 Section V, Subsection G 2 sets forth that a suspension is “Issued where minor infractions/deficiencies continue beyond the written warning or when a more serious singular incident occurs.”  
23. Grievant had previously received a five-day suspension for unsatisfactory performance on July 25, 2012, for falsifying inmate timecards on two occasions and  failing to note that two inmates, one of whom had actually escaped, had not returned from their work detail at the scheduled time.  Grievant also received a written reprimand on February 19, 2014, for his failure to do required alcohol screenings of inmates.  
24. In addition to disciplinary actions, on July 30, 2014, the Grievant received a special Employee Performance Appraisal 2, for the purposes of addressing and correcting his failure to have subordinate officers complete necessary room inspections in the RSATU and to have these inspections properly logged in.
25. Multiple correctional officers were disciplined for failure to conduct or ensure accurate and procedurally correct counts from October 28, 2014 through October 30, 2014.  Correctional officers who failed to conduct accurate and procedurally correct counts, and supervising correctional officers who failed to catch the ongoing bad counts, both received discipline.  Correctional officers, including supervising officers, who did not have prior disciplinary records or work records indicating continued performance issues, were given written reprimands.  Correctional officers, including supervising officers, who did have prior disciplinary records or a work record indicating continued performance issues, were given three-day suspensions.       

Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W. Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Respondent argues it was justified in suspending Grievant for three days for failing to ensure the count was correct and for his failures relating to the count documentation.  Grievant argues that he is not at fault because there was no Master Count Board, count documentation was not maintained in Control, Lt. Shelton has “a lack of concern” about ongoing count problems and did not correct them, and that an inmate was moved without Control being notified.  Grievant further argues, that, as the goal of discipline is to correct behavior, he should not be disciplined because he changed positions.  

Credibility determinations are not necessary as none of the relevant facts were disputed.  Grievant does not dispute that the count was incorrect, rather, he disputes that he bears responsibility or that he should have been disciplined.  Respondent proved that Grievant was personally responsible for part of the incorrect count information in that Grievant personally entered incorrect count numbers on the 1030 hours Daily Shift Log and on the 1400 hours Master Count Sheet and Daily Shift Log.  Respondent proved that Grievant, as Shift Commander, was responsible for logging the correct count numbers on the Master Count Sheet, and that the count numbers were not correct.  
Grievant argues that his failures were excused due to the alleged failures of upper management and other employees.  Policy requires that a facility have a Master Count Board and that “[a]ll count slips, tabulations, and Master Count Sheets will be maintained on post at the Control Room/Count Control for a minimum of thirty (30) days.” Policy Directive 305.00 Section V, Subsection N.  Grievant argues that this may have prevented the incident from happening.  While it is true that there was no Master Count Board at the time of the incident, which was later corrected by management, there is no evidence that this would have made any difference in Grievant’s failure.  If there had been a Master Count Board, Grievant would have been the one completing the count information, which would have included the same incorrect information that Grievant had placed on the Master Count Sheet and Daily Shift Log.  Grievant also does not explain how a failure to maintain the count information in the Control Room contributed to Grievant’s failure to personally log the count incorrectly or notice that the count from the RSATU was incorrect.   

Grievant argues that Lt. Shelton had “a lack of concern” regarding ongoing count problems and did not correct them.  Grievant’s evidence regarding this contention consists of the testimony of another correctional officer, CO II Wilby Aliff, and pictures and copies of various count documentation.  CO II Aliff’s testimony regarding his own observations of problems with count consisted of very general statements with no specific information regarding when the problems occurred, who was at fault, or whether any of the alleged incidents were reported to Lt. Shelton.  CO II Alliff testified that he had discovered incorrect count sheets in preparing as the employee representative in another grievance and prepared memos to Lt. Shelton alerting him to count errors following that grievance, which was months after Grievant was disciplined.  The count documentation does show that there appear to have been count problems at BCC.  The documentation does not show whether Lt. Shelton was made aware of any of these problems at the time they occurred.  What is clear is that when the count problem at instance was reported to Lt. Shelton, he took significant action to correct it, including a thorough investigation and the recommendation of discipline for a large number of the correctional officers at BCC.  Even if Grievant had proven that Lt. Shelton was somehow lax, Grievant was in no way singled out for discipline.  Lt. Shelton disciplined everyone involved.       
Grievant also asserts that an inmate was moved without Control being notified, contributing to the issues with the count.  Grievant stated in his letter answering the predetermination conference that there had been “numerous past instances” in which inmates had been paroled or discharged without Central Control being notified.  Grievant stated he had “tried to resolve this problem with the RSAT Unit by asking for notification of all moves” but that it had “proven fruitless.”  Even if Grievant’s allegation were true, it only proves that Grievant was aware there was a problem affecting and he did nothing to correct it.  If he had indeed ordered officers to notify control and they had then failed to do so, it was Grievant’s responsibility as Shift Commander to report this insubordination and seek discipline for the offenders.  
Grievant failed to prove that any of alleged failures of management or other employees excuse Grievant’s conduct.  In fact, all of Grievant’s allegations about the failure of others related to circumstances that Grievant should have corrected or reported in his role as Shift Commander.  
Respondent disciplined Grievant for “continued unacceptable performance” and specific violation of policy and operational procedure.  Respondent proved that Grievant violated Operational Procedure 2.07 and Policy Directive 129.00 in failing to ensure the count was correct and in personally entering erroneous count information on the Master Count Sheet.  Respondent also proved that Grievant had demonstrated continued unacceptable performance through Grievant’s previous discipline and performance history.  Grievant had been previously disciplined with a five-day suspension for unsatisfactory performance on July 25, 2012, for falsifying inmate timecards on two occasions and  failing to note that two inmates, one of whom had actually escaped, had not returned from their work detail at the scheduled time.  Grievant also received a written reprimand on February 19, 2014, for his failure to do required alcohol screenings of inmates.  Grievant also received a special Employee Performance Appraisal 2, for the purposes of addressing and correcting his failure to have subordinate officers complete necessary room inspections in the RSATU and to have these inspections properly logged in.  Based on Grievant’s proven failure and his history of unacceptable performance and discipline, Respondent was justified in suspending Grievant for three days under the provisions of its progressive discipline policy.  
Grievant argues that, as the goal of discipline is to correct behavior, he should not be disciplined because he changed positions.  Grievant is no longer a correctional officer, having accepted a new position as a correctional counselor.  He argues that “the likelihood of my ever being in the position for such an incident to occur again is virtually zero.”  Although Grievant’s specific behavior, his failures regarding inmate count, are not likely to be repeated, Grievant’s history of unacceptable performance and violation of policy and operational procedure continues to be relevant to his continued employment with Respondent and behavior as a correctional counselor.    

Alternatively Grievant argues that the penalty of a three-day suspension was too severe.  "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).    

Grievant failed to prove that mitigation is warranted.  Grievant’s failures were serious and a continuation of a pattern of behavior for which he had received corrective evaluations and prior discipline.  Further, Grievant’s suspension was similar to the other similarly-situated employees.  Respondent’s decision to give written reprimands to officers who had not been previously disciplined, and to give suspensions to officers who had been previously disciplined is reasonable and consistent with its progressive discipline policy.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Respondent proved Grievant personally entered incorrect inmate count information and failed to ensure that the inmate count was correct before clearing the count.  Respondent proved Grievant’s failures were a violation of policy and operational procedure.  Respondent was justified in suspending Grievant for three days for his continuing unacceptable performance and violation of policy and operational procedure. 
3. "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).
4. Grievant did not prove mitigation is warranted.  Grievant’s conduct was serious, he had a history of prior discipline and unsatisfactory performance, and Respondent’s distinction in the level of discipline received by involved officers was reasonable.       
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  September 22, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� The date is a typographical error.  The suspension actually occurred on March 6, 2015.


� In the BCC’s operational procedures, the RSATU is referred to as the Therapeutic Community Unit. 
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