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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BRIAN HOSE,



Grievant,

v. 






DOCKET NO. 2015-0648-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Brian Hose, filed this grievance against his employer, West Virginia University, at level three of the grievance procedure, on December 8, 2014, after he was notified that his employment was being terminated.  The statement of grievance reads, “[w]rongful termination of allegations of sexual harassment and made up charges.”  As relief Grievant seeks to “[k]eep my job and be placed in a different department.”


A level three hearing was held before the undersigned Administrative Law Judge on May 13, 2015, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law, on June 15, 2015.  Grievant declined to submit written proposals.





Synopsis

Grievant’s employment was terminated by Respondent for sexual harassment and retaliation.  Grievant’s juvenile antics toward both male and female co-workers were unwelcome and sexual in nature, and caused his co-workers to be uncomfortable in his presence and change their own work patterns to avoid him.  Respondent proved the charges against Grievant.

 
The following Findings of Fact are made based on the evidence presented at level three.


Findings of Fact

1.
Grievant began his employment with Respondent, West Virginia University (“WVU”), as a Trades Specialist I, Journeyman Electrician, in the Electrical Shop at the Health Sciences Center in January 2011.  Prior to being hired by WVU, he had worked at WVU as a temporary employee.


2.
By letter dated December 5, 2014, Grievant was notified by Paul Walden, WVU’s Associate Director Facilities, that Respondent intended to terminate his employment, effective December 15, 2014, for “unacceptable behavior involving sexual harassment and retaliation.”  The letter references a report on September 18, 2014, of sexual harassment which was investigated by WVU’s Division of Diversity, Equity and Inclusion, and an additional allegation of sexual harassment reported on October 8, 2014.  The letter then cites instances of Grievant acting out “humping” against a co-worker in an elevator, “simulating lap dances on a co-worker, rubbing your fingers through you co-worker[‘] hair and climbing up behind a co-worker on a ladder and acting out humping against them.  Additional reports include the use of profanity in public and private areas of HSC directed to specific individuals as well as in general conversation.”  The letter states that the investigation concluded that Grievant had violated WVU Board of Governors Policy 44, “Discrimination, Harassment, Sexual & Domestic Misconduct, Stalking and Retaliation, specifically, subsections 4.1 and 4.3.”  After a pre-determination meeting with Grievant on December 12, 2015, Grievant’s employment was terminated effective December 15, 2014.


3.
By letter dated September 19, 2014, Grievant was given a written warning by his supervisor, Stephen Prince, Telecommunications Analyst 2/Electrical Superintendent.  The letter states that Mr. Prince had cautioned Grievant several times over the preceding months “about your inappropriate and loud language in public spaces here at the WVU Health Sciences Center.  Sexual and rude language is not acceptable in our workplace . . . In response to my cautions you have offered to ‘try to do better.’  Yesterday, I received reports of inappropriate, undesired and deliberate sexual language and gestures towards more than one woman in our facility.  This behavior shall not occur at ANY future time.  You are given notice that any future occurrence of either of these behaviors will result in you immediate termination of employment at West Virginia University.  Upon further investigation or if other complaints come forward, you may be subject to more severe consequences for your PAST behavior in accordance with WVU policy and state and federal law.”  The letter further advises Grievant that the WVU Division of Diversity, Equity and Inclusion has been notified of the allegations.


4.
Mr. Prince spoke with Grievant six or eight times regarding his language and being too loud, and told him that if he continued to behave in this manner, it would get him fired.  Grievant’s response was that’s the way he was and “I can’t change now.”  Sometimes he would tell Mr. Prince he would try to do better.  Mr. Prince never saw any improvement in Grievant’s behavior.


5.
WVU Board of Governors Policy 44 defines harassment at section 4.3.1:

“Harassment” is conduct that creates a hostile environment, as defined below, and is based upon an individual’s race, color, national origin, ancestry, age, physical or mental disability, marital or family status, pregnancy, veteran status, service in the uniformed services (as defined in state and federal law), religion, creed, sex, sexual orientation, genetic information, gender identity, or gender expression.  Harassment, as defined above, may take various forms, including, but not limited to, name-calling, graphic or written statements (including the use of cell phones or the internet), or other conduct that may be physically threatening, harmful, or humiliating.  Harassment does not have to include intent to harm, be directed at a specific target, or involve repeated incidents.


6.
Policy 44 defines hostile environment at section 4.3.2:

“Hostile environment” means a situation where an individual is subjected to any conduct based on the reasons set forth in Section 4.3.1 and that conduct is sufficiently severe or pervasive and objectively offensive so as to unreasonably interfere with an individual’s educational experience, work or academic performance or deny or limit the individual’s ability to participate in or benefit from the University’s programs, service, opportunities, or activities.


7.
Grievant completed on-line training on the prevention of harassment and hostile work environments in December 2013.  He completed a course on eliminating campus sexual violence on December 1, 2014.


8.
The Electrical Shop at the Health Sciences Center is in the basement of a building that is connected to Ruby Memorial Hospital.  The Electrical Shop is in a hallway where CAT scans are performed, and patients, students, and hospital employees walk through the hallway on a regular basis.


9.
Linda Nelson is employed by Respondent as the Lead Electrician in the Electrical Shop, and was responsible for giving Grievant direction for over two years.  She saw Grievant’s behavior as loud and boisterous, and heard him use profanity on a regular basis.  Ms. Nelson received complaints from patients, nurses, and others regarding how loud Grievant was.  When she would tell Grievant to watch his language and lower his voice, which she did almost daily, he would often tell her to “fuck off.”  Other employees responded to Ms. Nelson in a similar fashion on occasion.


10.
Ms. Nelson observed Grievant watching female students walk down the hallway where the Electrical Shop was housed in a sexual manner which was obvious.  Ms. Nelson heard Grievant talking about the breast size and legs of women he saw.  Ms. Nelson warned Grievant that this behavior was inappropriate.  Mr. Prince observed Grievant referring to female students as “babe” and “darling,” and looking attractive women up and down in an obvious manner.  Grievant had no reason to be speaking to the students as part of his job duties.  Michael Summers, an Electrician in the Electrical Shop, observed Grievant looking at women when on morning break in a sexual manner.  Other male employees in the Electrical Shop also watched female students walk down the hallway and made inappropriate sexual comments about them.


11.
At one point Grievant began straddling Ms. Nelson when she was sitting in a chair, and moving in a fashion that Ms. Nelson described as a “lap dance,” although he did not touch her.  Ms. Nelson would try to get Grievant off of her, and yell at him to stop.  Grievant’s response was to laugh at her, mess up her hair, and sometimes he would push the chair into the hall.  Ms. Nelson felt ineffective as a supervisor, and intimidated because she could do nothing to stop this behavior.  Other employees observed this behavior.  Other employees would sometimes mess up Ms. Nelson’s hair.


12.
When Grievant and Ms. Nelson rode the elevator to leave at the end of the day, Grievant would back her into a corner and act like he was having sex with her.  Ms. Nelson carried a backpack, which she placed in front of her to keep Grievant away from her body, and she would stomp on his foot to try to get him to stop.  Grievant’s response was to pin her in the corner of the elevator.  Sometimes Grievant would engage in this behavior when there were other people on the elevator.  This behavior embarrassed Ms. Nelson and made her angry, and she started taking another elevator to avoid Grievant. 


13.
One time Ms. Nelson gave Grievant a ride to his car and he put his hand on her leg, at which point she told him to get out, and he did so.


14.
On one occasion Grievant dropped part of his dessert on himself, and Grievant asked Ms. Nelson, in front of other employees, if she wanted “to lick his sweetness.”  Michael Summers, an Electrician in the Electrical Shop observed similar incidents on other occasions.


15.
Ms. Nelson did not file a complaint against Grievant because she felt she worked in a man’s job and knew she was going to have to put up with a lot.  Grievant’s behavior, however, was worse than anything she had experienced in the workplace.  She reported Grievant’s behavior during the investigation by the Division of Diversity, Equity and Inclusion.


16.
Alton Myers, Jr., is a Trades Specialist Lead 2 at WVU.  He heard Grievant use vulgar language sometimes at lunch, and would hear Grievant yell down the hall when there were students in the hall.  One time Grievant and Mr. Myers were in the hallway with students and the general public present, and Grievant took Mr. Myers’ caulking gun and put it between his legs and told him to come and get it.  At one point Grievant showed up at a project were Mr. Myers was working on a step-ladder.  Grievant came up behind Mr. Myers on the ladder and started acting like he was having sex with Mr. Myers.  Mr. Myers told him to stop, and Grievant laughed in response and told Mr. Myers he was “his man bitch.”  Someone took a picture of this act and put it on facebook.  Mr. Myers was embarrassed and reported this incident to Mr. Prince.


17.
After Mr. Myers reported the foregoing incident to Mr. Prince, Grievant taped a cut-out of a penis on a dry erase board behind Mr. Myers’ desk, and said to Mr. Myers, “here’s your dick, you’re a dick.”


18.
WVU’s Division of Diversity, Equity and Inclusion investigated a complaint filed against Grievant.  The investigation concluded that on September 18, 2014, Grievant entered the office of a female co-worker between 6:20 and 7:00 a.m., and after some conversation, Grievant stated, “if you get here so early I’m down in that hallway drilling you can come down here and hold my drill,” which the co-worker took as a sexually implicit comment.  Grievant then picked up a ruler, “waved it in front of his genitalia and said[,] ‘[w]hy don’t you come over here so that I can smack your ass with this.?’”  The investigation concluded that the co-worker was frightened by this encounter with Grievant, and changed her route to her office to avoid Grievant the next morning, and then sat in her office with the lights out until other employees arrived at work, and had co-workers check the hall for Grievant before she exited her office, so she would not encounter him.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant denied most of the allegations against him, and asserted that all those who testified about his actions were lying in an effort to get him fired.  Grievant did not offer an explanation as to why all those who testified regarding his inappropriate behavior had decided to band together against him.  Grievant did admit to dancing in front of Ms. Nelson and messing up her hair, but he denied straddling her or pinning her against the wall of the elevator.  He specifically denied that he had placed a caulking gun between his legs and told Mr. Myers to come and get it if he wanted it, stating he had held the caulking gun at chest level.  Grievant’s denial of the allegations calls into question the credibility of the witnesses and of Grievant.


In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). 


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


The undersigned finds Grievant’s blanket denials unpersuasive.  Multiple witnesses described in detail Grievant’s offensive and inappropriate behavior.  Ms. Nelson was quite candid in her description of the abuse she had experienced at Grievant’s hands, and stated that his actions, as well as her inability to stop him, embarrassed her and made her feel ineffectual.  Other employees saw the “lap dances” and described them much as Ms. Nelson did.  It is hard to believe that Ms. Nelson could make up such a story, and it is clear that Grievant was doing more than “dancing in front of Ms. Nelson;” but even if this were the extent of his actions, it would still be inappropriate, sexual behavior in the workplace.  Likewise, Mr. Myers was quite clear in his rendition of what had occurred at the ladder and with the caulking gun, and these allegations are consistent with the other types of behaviors testified to by other witnesses.  Natalie Wilson, Senior Employee Relations Specialist, interviewed Grievant regarding the allegations and testified that Grievant was dismissive toward the charges and did not seem to think his actions were a big deal.  Ms. Wilson testified that at one point Grievant lifted his shirt over his head to demonstrate something he had done, and she was offended by this and told him so.  She believed his intent was to shock or offend her, and that his level of comfort with such behavior indicated that it was a typical behavior.  The undersigned does not find Grievant to be a credible witness.


Grievant’s behavior was extreme.  It is hard to believe that anyone would engage in this type of behavior on a routine basis in the workplace.  It would appear that Grievant enjoyed making his co-workers uncomfortable, and pushed it to the limit whenever he saw the opportunity.  Grievant harassed his co-workers, and engaged in sexual innuendo on a regular basis to the extreme, creating a hostile environment.


Grievant argued that other employees whose employment has not been terminated by Respondent engaged in the same type of behavior as he.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

Grievant demonstrated that others were indeed loud, that another employee had told Ms. Nelson to “fuck off” and occasionally engaged in other behavior similar to Grievant’s, another employee threw a radio through a wall and sprayed deodorant around Ms. Nelson.  While this behavior by other employees cannot be condoned, Grievant did not demonstrate that the behavior of any other employee was as pervasive as his or that any other employee’s behavior was of a sexual nature that created the atmosphere of discomfort and intimidation created by Grievant.  Respondent proved the charges against Grievant, and that termination of his employment was the appropriate disciplinary measure for Grievant’s outrageous behavior.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


2.
Respondent proved the charges against Grievant.


3.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


4.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

5.
Grievant did not demonstrate that dismissal was too severe a penalty.


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________

Date: July 28, 2015





BRENDA L. GOULD









    Administrative Law Judge

�  The complaint which generated the investigation was filed by Mr. Prince, because this employee did not wish to file a formal complaint.  This employee was not called as a witness at the level three hearing.






