THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Tanisha Carr,



Grievant,

v.







Docket No. 2015-0593-McDED
McDowell County Board of Education,



Respondent.

DECISION


Grievant, Tanisha Carr, is employed by Respondent, McDowell County Board of Education.  On November 17, 2014, Grievant filed this grievance against Respondent stating, “Respondent suspended Grievant for one day without pay for unprofessional behavior & insubordination.  Grievant denies the charges and alleges a violation of W.Va Code 18A-2-8.”  For relief, Grievant seeks “restoration of lost wages and benefits, including but not limited to, seniority resulting from her suspension.  Grievant also seeks expungement of any reference to the suspension from any and all records maintained by Respondent or agents of Respondent.”
The grievance was properly filed directly to level three pursuant to W. VA. CODE § 6C-2-4(a)(4).  A level three hearing was held on April 28, 2015, before the undersigned at the Raleigh County Commission on Aging, in Beckley, West Virginia.  Grievant was represented by counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent was represented by counsel, Howard Seufer, Bowles Rice LLP.  This matter became mature for decision on May 19, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant, a teacher’s aide, was suspended for one day for repeated unprofessional conduct and insubordination.  Respondent proved that Grievant was insubordinate when she repeatedly engaged in unprofessional behavior, was counseled and reprimanded for unprofessional behavior, was warned she would be disciplined if her unprofessional behavior continued, and that the unprofessional behavior did continue.  Respondent’s one-day suspension of Grievant for insubordination for continued unprofessional behavior was reasonable.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a teacher’s aide at Mount View Middle School, which shares a building with Mount View High School.  
2. Grievant serves as a teacher’s aide for Ms. Nancy Coats, with whom she has had a contentious working relationship.
3. In December 2013, Ms. Coats became upset and complained to Principal Gravely over comments Grievant made to Ms. Coats about Ms. Coats getting her vehicle stuck in the parking lot.  Both Grievant and Ms. Coats complained to Mount View Middle School Principal Leon Gravely about multiple issues each had with the other.  
4. In January 2014, Principal Gravely met with Grievant and Ms. Coats about professionalism, chain of command, usage of cell phone during class, and unauthorized visitors.
5. In February 2014, Principal Gravely met with Grievant again over continued complaints of Grievant’s lack of professionalism, disrespect towards Ms. Coats, leaving the classroom without permission, and use of her cell phone during class.  
6. On April 9, 2014, Carolyn Falin, Assistant Superintendent, witnessed Grievant using her cell phone during instructional time while ignoring her assigned students.  

7. On April 10, 2014, Principal Gravely met with Grievant over this allegation and during the meeting Grievant referred to Principal Gravely as “dude.”  Principal Gravely prepared a letter of reprimand memorializing the February 24, 2014 and April 10, 2014 meeting, informing Grievant that the “disrespect and willful neglect of your duties constitute insubordination.”  
8. On April 14, 2014, Principal Gravely was pulled out of a meeting “because an argument between [Grievant] and Ms. Coats got out of hand.”
9. On April 15, 2014, Grievant again got into an argument with Ms. Coats, in the presence of students and Principal Gravely.  When Principal Gravely interceded in the argument, Grievant walked away from Principal Gravely and went to speak with the principal of Mount View High School, Ms. Hall, who is not in Grievant’s chain of command.  
10. On April 16, 2014, Principal Gravely memorialized the previous meeting and the incidents on April 14th and 15th in a letter of reprimand and stated that he would be recommending that the Superintendent take disciplinary action against Grievant.  The letter specifically warned Grievant that outbursts in the presence of students would not be tolerated.
11. On May 2, 2014, Superintendent Nelson K. Spencer had a conference with Grievant regarding her behavior.  Superintendent Spencer followed up on the conference by letter of reprimand dated May 5, 2014, reminding Grievant that Principal Gravely was her immediate supervisor and that Grievant was to follow his directives.  Grievant was advised that “future acts of unprofessionalism or insubordination will lead to disciplinary action.”
12. On August 14, 2014, Grievant again brought an unauthorized visitor into the building, who Grievant then left alone in Ms. Coats classroom.  Principal Gravely observed the visitor while doing a walkthrough of the building and instructed the visitor to leave.  Shortly thereafter, Grievant came to Principal Gravely to complain about another employee, Mr. Fields, who Grievant mistakenly believed had reported her unauthorized visitor.  Grievant stated she had previously been in a relationship with Mr. Fields and that Mr. Fields was being disrespectful to her because she had brought another gentleman with her to the school.  Shortly after that, Mr. Fields came to speak with Principal Gravely, claiming that Grievant was harassing him on the job by texting, calling, and screaming at him in person.  Principal Gravely informed both Grievant and Mr. Fields that their personal business should not be brought into the school and that they must exhibit professional behavior.  
13. On September 5, 2014, Grievant entered Debbie Krabbe’s classroom in the middle of class time while Ms. Krabbe was teaching.  Ms. Krabbe was in charge of collecting money for a football fundraiser, and Grievant entered the classroom to give Ms. Krabbe money for her sons, who played football.  When Grievant entered the classroom, Grievant brought with her one of the students from her own class.  Grievant interrupted Ms. Krabbe’s teaching, handed her the envelope containing money, and insisted that Ms. Krabbe count the money immediately.  Ms. Krabbe refused, stating that she could not disrupt her class to take the money.  Grievant became very upset, jerked the envelope out of Ms. Krabbe’s hand, grabbed the hand of the child she had brought with her and left the classroom, slamming the door on her way out.  Ms. Krabbe was shocked and surprised by Grievant’s demeanor and Ms. Krabbe’s students appeared upset by the exchange.

14. On September 12, 2014, Principal Gravely met with Grievant and her union representative regarding the prior incident with Mr. Fields and the incident with Ms. Krabbe.  Grievant claimed that she was being targeted by the other employees and that Principal Gravely was ignoring her own concerns.  Principal Gravely again informed Grievant that her personal business should remain outside of the school and she was expected to behave professionally.  
15. On September 26, 2014, in front of students in the lunchroom, Grievant got into an argument with another employee, Ms. Davis.  Principal Gravely was present and Grievant approached him in front of the students to complain that she was being disrespected.    
16. On October 21, 2014, Superintendent Spencer met with Grievant, her counsel, and Principal Gravely regarding Grievant’s continuing unprofessional behavior.  Following the meeting, Superintendent Spencer gave Grievant a letter suspending Grievant for one day for “repeated unprofessional conduct” and insubordination in violation of the West Virginia Board of Education Policy 5902.

17. At a meeting on November 12, 2014, Respondent voted to uphold Superintendent Nelson’s recommendation of a one-day suspension without pay.  Grievant was notified of the decision by certified letter dated November 13, 2014.
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8 and must be exercised reasonably, not arbitrarily or capriciously. Syl. Pt. 2, Parham v. Raleigh County Bd. of Educ., 192 W. Va. 540, 453 S.E.2d 374 (1994); Syl. Pt. 3, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  The causes are:
Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.
W. VA. CODE § 18A-2-8(a).

As Grievant disputes the characterization of the incidents by Respondent, credibility determinations are necessary.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

 
Grievant is not credible.  Her demeanor was mostly appropriate on direct examination, but she was hostile and angry during cross examination.  At one point, she would not respond to a question, instead she shut her eyes and sat silent for an extended time.  Grievant also was evasive in answering some questions, and claimed she could not understand other questions that were actually quite plain.  It is clear that when Grievant is challenged she becomes angry, loud, and defensive.  Grievant has an interest in the outcome of the grievance and her testimony appeared self-serving, essentially denying almost all the allegations while casting blame on the four separate employees who had complained about her behavior.  

Principal Gravely is somewhat credible.  His demeanor was appropriate, but his memory was poor.  His testimony consisted mostly of his conclusive opinions about Grievant’s actions and provided few specific facts.  He was somewhat evasive answering some questions during cross examination.  He does not appear to have a motive to lie or otherwise have interest or bias other than in defending the disciplinary action he recommended.       
Ms. Krabbe is credible.  Her demeanor was calm and appropriate.  Her memory was good.  She was not hesitant in her answers, and her answers were responsive and specific.  Ms. Krabbe does not appear to have a motive to lie about the incident with Grievant or have any particular bias against Grievant.
In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).  This Grievance Board has previously recognized that insubordination "encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer."  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  
This case presents a long history of alleged inappropriate behavior by Grievant, most of which Grievant attempts to dispute.  However, “[i]f an employee does not grieve specific disciplinary incidents, [s]he cannot place the merits of such discipline in issue in a subsequent grievance proceeding. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994). In such cases, the information contained in prior disciplinary documentation must be accepted as true. See Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).”  Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997), aff’d, Mon. Co. Cir Ct. Docket No. 97-C-AP-96 (Dec. 7, 1999), appeal refused, W.Va. Sup Ct. App. Docket No. 001096 (July 6, 2000). 
Grievant received warnings in writing from Principal Gravely on April 10, 2014 and April 16, 2014 and a letter of reprimand from Superintendent Spencer on May 5, 2014.  Grievant did not grieve these actions, so the allegations in those actions are accepted as true.  Grievant exhibited multiple instances of disrespectful and unprofessional behavior and was clearly informed that such behavior would not be tolerated.  Grievant was specifically warned that outbursts in the presence of students would not be tolerated.   
Thereafter, there were three more instances in which Grievant was accused of unprofessional or insubordinate behavior.  As to the incident concerning Mr. Fields, Respondent did not prove Grievant was insubordinate or unprofessional.  Grievant had been warned not to bring visitors into the classroom during instructional time, but this visitor was brought in during the summer when students were not present.  Although Principal Gravely testified that this action was inappropriate, Respondent did not prove that Grievant violated some policy or previous directive.  Respondent also failed to prove that Grievant engaged in an inappropriate exchange with Mr. Fields.  The only evidence offered on this issue was Principal Gravely’s testimony and notes regarding Mr. Fields’ allegation, which Grievant denied.  Principal Gravely did not witness any of the interaction between Grievant and Mr. Fields.   
Next, was Grievant’s incident with Ms. Krabbe.  Respondent proved that Grievant’s actions were both unprofessional and insubordinate.  Ms. Krabbe’s testimony regarding her incident with Grievant is credible and Grievant’s behavior during that incident was unquestionably unprofessional and the same type of behavior she had been warned in the previous letters from Superintendent Spencer and Principal Gravely to cease.  Grievant had left her own assigned classroom during instruction with a student to interrupt Ms. Krabbe’s class and then was rude to her in front of students.  Grievant’s denial of any wrongdoing during this exchange is not credible.  Grievant’s demeanor and behavior in the level three hearing supports the allegations of inappropriate behavior at work.  
The last incident was the exchange between Grievant and Ms. Davis in the lunchroom.  Although it does appear that Ms. Davis’ behavior toward Grievant was more inappropriate in that she called Grievant “ignorant,” Grievant’s portrayal that she made no response and simply walked away while Ms. Davis screamed at her is not credible.  Principal Gravely testified credibly that Grievant and Ms. Davis were arguing back and forth.  Further, Grievant chose to continue to escalate the incident by complaining to Principal Gravely in front of students.  
Principal Gravely repeatedly discussed Grievant’s unprofessional conduct with Grievant and warned her that further disciplinary action would be taken if the unprofessional conduct continued.  Superintendent Spencer also discussed Grievant’s behavior with her and told her the same.  These warnings were also given to Grievant in writing.  Despite the previous warnings about similar types of behavior, Grievant continued to act in an unprofessional manner.  That is insubordination.  Grievant had been repeatedly counseled and had received written warnings about her behavior and the behavior persisted.  Respondent’s issuance of a one-day suspension was reasonable under the circumstances as all other attempts to get Grievant to modify her behavior had failed.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8 and must be exercised reasonably, not arbitrarily or capriciously. Syl. Pt. 2, Parham v. Raleigh County Bd. of Educ., 192 W. Va. 540, 453 S.E.2d 374 (1994); Syl. Pt. 3, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  The causes are:
Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.
W. VA. CODE § 18A-2-8(a).

3. In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).  
4. Insubordination "encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer."  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  
5. Respondent proved that Grievant was insubordinate when she repeatedly engaged in unprofessional behavior, was counseled and reprimanded for unprofessional behavior, was warned she would be disciplined if her unprofessional behavior continued, and that the unprofessional behavior did continue.
6. Respondent’s one-day suspension of Grievant for insubordination for continued unprofessional behavior was reasonable.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  June 18, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� This finding of fact is based only on the testimony of Ms. Krabbe.  Respondent offered into evidence what is alleged to be handwritten notes from several students regarding the incident.  Those notes were not considered as they were not signed, dated, or sworn, and the students did not testify.  


� The letter appears to quote the policy; however, the policy was not entered into evidence and will not be considered.    
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