THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Samuel Goodson, et al.,



Grievant,

v.







Docket No. 2014-1654-CONS
Fayette County Board of Education,



Respondent.

DECISION


Grievants
 are employed by Respondent, Fayette County Board of Education.  On June 6, 2014, Grievants filed this grievance pro se against Respondent stating, “18A-5-2 Grievant’s contacted days from the 2014-2015 school year is 240 days and includes West Virginia Day June 20.  They have been informed they will not be paid for West Virginia Day.  Their contract concludes on June 24, 2015.”  For relief, Grievants sought “to be paid for the West Virginia Day holiday.”
Following the July 25, 2014 level one hearing, an undated level one decision was rendered, with a Certificate of Service dated August 22, 2014, denying the grievance.  Grievants appealed to level two on September 8, 2014, by counsel, stating “Grievants contend that they are entitled to holiday pay for West Virginia Day.  Respondent removed West Virginia Day as a paid holiday from Grievants without due process and without Grievants’ written consent.  Grievants allege discrimination/favortism and violations of W.Va. Code 18A-2-6, 18A-2-12a, 18A-4-8 & 18-A-5-2.”  Grievants sought “restoration of West Virginia Day as a paid holiday for the 2014-2015 and furture school years.  Grievants also seek compensation for lost wages with interest.”  
Following unsuccessful mediation, Grievants perfected the appeal to level three of the grievance process on November 24, 2014.  A level three hearing was held on July 20, 2015, before the undersigned in Beckley, West Virginia, at the Raleigh County Commission on Aging office.  Grievants were represented by counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent was represented by counsel, Rebecca M. Tinder, Bowles Rice LLP.  This matter became mature for decision on August 17, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievants are service employees employed by Respondent as Custodians with varying contract lengths who grieved Respondent’s refusal to pay Grievants for the West Virginia Day holiday.  Grievants failed to prove they are entitled to payment for the West Virginia Day holiday as payment for the West Virginia Day holiday was not included in their employment contracts and Respondent did not violate the non-relegation clause as Grievants never previously received pay for West Virginia Day under their regular contracts.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievants are service employees employed by Respondent as Custodians with varying contract lengths.  The following Grievants have 240 day contracts:  Marilyn Brown, Jennifer L. Cochran, Samuel L. Goodson, Sheila G. Keith, Vernon Law, Allen Ramsey, Aletha Thomas, and Diane Walker. The following Grievant has a 235 day contract:   Michael Nowlin.  The following Grievants have 230 day contracts:  Tina Moore and Jerry Toney.  The following Grievants have 220 day contracts:  Brooke Bibb and Kathy Toney. 
2. No contracts were entered into evidence, but the parties do not dispute the length of Grievants’ contracts.

3. In late May or June of 2014, Grievants received and signed their individual 2014 – 2015 Fayette County Schools Work Calendar Extended Year schedules for the school year.  Each calendar lists the employment term and the specific work days assigned to each employee.  Grievants were all scheduled to work through June 23, 2015.
4. West Virginia Day, June 20, is a state holiday.  Because West Virginia Day fell on Saturday, Respondent observed the holiday on Friday, June 19, 2015.  

5. Grievants were not required to work on West Virginia Day, but they did not receive holiday pay.

6. Grievants’ regular employment terms had never extended past the West Virginia Day holiday before the 2014 - 2015 school year, so Grievants had never been paid for the West Virginia Day holiday under their regular contracts.  
7. Samuel L. Goodson had previously been paid for the West Virginia Day holiday under a separate contract for summer employment. 
Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
As a preliminary matter, Respondent argues that Grievants amended the grievance without permission, that the amendment changed the scope of the grievance, and that to allow Grievants to prosecute their new arguments would result in “injustice and material harm.”
  Grievants assert that the addition of legal theories pursued at level three does not change the substance of the grievance. 

The level one statement of grievance was filed pro se and stated, “18A-5-2 Grievant’s contracted days from the 2014-2015 school year is 240 days and includes West Virginia Day June 20.  They have been informed they will not be paid for West Virginia Day.  Their contract concludes on June 24, 2015.”
  Grievants were represented by counsel at the level one hearing.  Grievants’ counsel filed the appeals to level two and then to level three, stating, “Grievants contend that they are entitled to holiday pay for West Virginia Day.  Respondent removed West Virginia Day as a paid holiday from Grievants without due process and without Grievants’ written consent.  Grievants allege discrimination/favortism and violations of W.Va. Code 18A-2-6, 18A-2-12a, 18A-4-8 & 18-A-5-2.” 

The Code sets forth the requirements for filing the initial grievance claim as follows: 
Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 
W. Va. Code § 6C-2-4(a)(1).  The Code has no specific requirement for what the level two and level three appeals are to contain.  “Within ten days of receiving an adverse written decision at level one, the grievant shall file a written request for mediation, private mediation or private arbitration.”  W. Va. Code § 6C-2-4(b)(1).  “Within ten days of receiving a written report stating that level two was unsuccessful, the grievant may file a written appeal with the employer and the board requesting a level three hearing on the grievance.”  W. Va. Code § 6C-2-4(c)(1).  

The Code only requires that a grievant file a written grievance “stating the nature of the grievance and the relief requested.”  The Supreme Court has repeatedly admonished the lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr, 182 W. Va. at 730, 391 S.E.2d at 743.  
Neither the Grievance Board’s procedural rules nor the Code address the amendment of grievance claims.  Further, although the Code refers to level three as an “appeal,” the administrative law judge does not review the propriety of the level one decision, but rather considers the claim completely anew.  As neither the procedural rules nor the Code specifically prohibit “amendment” of a claim between levels, the question then becomes whether Respondent would be prejudiced by allowing the changes made in the statement of grievance here.  Grievants’ level one statement of grievance adequately notified Respondent of the decision the Grievants were challenging: the refusal to pay Grievants for the West Virginia Day holiday.  The Code sections added by counsel to the claim at level two and level three merely provide additional explanation as to why Grievants believe they are entitled to be paid for the holiday.  Respondent is not prejudiced by allowing Respondent’s counsel to make legal arguments that were not claimed with specificity in the level one grievance statement.   
Regarding the merits of the claim, Grievants argue that they were entitled to be paid for West Virginia Day under their contracts because of Respondent’s previous policy and that Respondent was required and failed to give Grievants due process prior to removing West Virginia Day as a paid holiday.  Respondent asserts that Grievants’ contracts never included West Virginia Day as a paid holiday and they are not entitled to the paid holiday.

Both Grievants and Respondent make arguments about Grievants employment contracts, but the actual contracts were not provided to the undersigned.  Service personnel are required to execute a written contract of employment in a specific required form.  W.Va. Code § 18A-2-5.  The required form of the service personnel contract lists the beginning date of the employment term and the number of days in the contract, but it does not list the working dates.  The contract form does not list the holidays.  The contract form further states:  “This contract shall at all times be subject to any and all existing laws, or such laws as may hereafter be lawfully enacted, and such laws shall be a part of this contract.”  
Respondent had asserted that the 2014 – 2015 Fayette County Schools Work Calendar Extended Year document were contracts.  Respondent provides no support for why this document, which appears to be a work schedule, should be considered a contract, particularly when the Code requires that service personnel contracts be in a specific form.  Likewise, Grievants assert that Respondent’s policies and employee handbook are included in the contract.  Grievant provides no support for this contention.  In fact, the employee handbook specifically states that it is a “guide” only and “is not a contract of employment.”  

Changes to a service employee’s contract or conditions of employment are controlled by statute.       

After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status: Provided, That a service personnel employee holding continuing contract status with one county shall be granted continuing contract status with any other county upon completion of one year of acceptable employment if such employment is during the next succeeding school year or immediately following an approved leave of absence extending no more than one year. The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.
W. Va. Code § 18A-2-6.  
Without his or her written consent, a service person may not be:
(1) Reclassified by class title; or 

(2) Relegated to any condition of employment which would result in a reduction of his or her salary, rate of pay, compensation or benefits earned during the current fiscal year; or for which he or she would qualify by continuing in the same job position and classification held during that fiscal year and subsequent years.
W. Va. Code § 18A-4-8(m).  

Prior to 2013, West Virginia Day was a paid holiday by statute.  W. Va. Code § 18A-5-2 (2012).  Senate Bill 359, while not changing West Virginia Day’s status as a holiday, removed the requirement that employees be paid for the holiday.  West Virginia Code § 18A-5-2, was amended effective June 20, 2013, and no longer requires payment for holidays.  Prior to this statutory amendment, Respondent’s policy was to pay employees for the West Virginia Day holiday.  As a result of the amendment, Respondent revised its policy to include only seven paid school holidays, of which West Virginia Day is not one. 


Grievants have failed to prove that payment for the West Virginia Day holiday was included in their employment contracts.  Grievants admit that they had never been paid for West Virginia Day under their regular contracts because their contract term always ended prior to West Virginia Day.  Grievant Goodson’s receipt of the holiday pay under a previous summer contract does not provide him an entitlement to the holiday under his regular contract.  Similarly, as Grievants have never previously received pay for West Virginia Day under their regular contracts, Respondent’s refusal to pay them for the day this year does not violate the non-relegation clause, because payment for West Virginia Day had not been a condition of their employment, so there was no change in their conditions of employment.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. W. Va. Code § 18A-2-6 limits the ability to modify a continuing contract: 
After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status: Provided, That a service personnel employee holding continuing contract status with one county shall be granted continuing contract status with any other county upon completion of one year of acceptable employment if such employment is during the next succeeding school year or immediately following an approved leave of absence extending no more than one year. The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.
3. The non-relegation clause prevents changes in the conditions of employment:

Without his or her written consent, a service person may not be:
(1) Reclassified by class title; or 

(2) Relegated to any condition of employment which would result in a reduction of his or her salary, rate of pay, compensation or benefits earned during the current fiscal year; or for which he or she would qualify by continuing in the same job position and classification held during that fiscal year and subsequent years.
W. Va. Code § 18A-4-8(m).  

4. Grievants have failed to prove they are entitled to payment for the West Virginia Day holiday as payment for the West Virginia Day holiday was not included in their employment contracts and Respondent did not violate the non-relegation clause as Grievants never previously received pay for West Virginia Day under their regular contracts. 

Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 12, 2015
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� The following Grievants appeared in person at the level three hearing:  Marilyn Brown, Jennifer L. Cochran, Samuel L. Goodson, Sheila G. Keith, Vernon Law, Aletha Thomas, and Allen Ramsey.  The following Grievants did not appear in person or testify at either the level one or the level three hearing:  Brooke Bibb, Tina Moore, Michael Nowlin, Kathy Toney, and Jerry Toney.  Diane Walker testified at the level one hearing, but did not appear for the level three hearing.  Ron Dempsey was dismissed as a party by order entered October 10, 2014.





� Respondent also argued that Grievants should not be permitted to expand their request for relief at level three, and that Grievants who did not appear for the hearing should be dismissed.  As the undersigned is denying the grievance, it is not necessary to address these arguments.  


� Grievants’ statement is reproduced as it was written. 





11

