THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

PATRICIA GAYLE HAMILTON,



Grievant,

v.






Docket No. 2015-0837-DHHR
WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN
RESOURCES/MILDRED MITCHELL-BATEMAN HOSPITAL,

and

DIVISION OF PERSONNEL,

Respondents.

DISMISSAL ORDER


Grievant, Pamela Gayle Hamilton, filed a level one grievance dated February 3, 2015, against her employer, Respondent, Department of Health and Human Resources, Mildred Mitchell-Bateman Hospital (“DHHR”), stating as follows: “Department of Health and Human Resources through court order number 81-MISC-585 agreed to do a market rate survey and to hire new staff at the current market rate, as well as adjust existing /incumbent staff to current market rate and to recognize longevity/tenure through a 3% incentive increase of pay.  To adjust pay to anything less than that does not create the intended result of the said court order.  The achievement of the intended result was to be able to recruit and retain adequate number of qualified staff to take care of the patients at Mildred Mitchell-Bateman and Sharpe Hospital.  In summation, Division of Personnel recognizes in writing via exhibit 1, last paragraph (attachment 4 Hartley Raises Letter) that paying at less than the current market rate is not in full compliance with the intent of the court above.  See Attachments: 1) WV 11 Log; 2) Employee History Information, 3) Letter re: New Salary.”  As relief, Grievant seeks the following:  “For full compliance of the court order number 81-MISC-585 by bringing my salary to the current market rate as a Nursing Director 2 and providing the 3% incentive for being in my position for greater than 3 years.  This will need to retrospect back to the effective date of January 1, 2015, which was the date it was implemented for the others in the same court order.” 


The grievance was dismissed at level one for lack of jurisdiction by order dated February 27, 2015.  Grievant appealed to level two on March 2, 2015.  In her appeal to level two, Grievant amended her claim to include a general claim of discrimination pursuant to West Virginia Code § 6C-2-2(d).
  Respondent Division of Personnel (“DOP”) was joined as a party to this action by order entered April 20, 2015.  Respondent DHHR submitted a Motion to Dismiss this matter for lack of jurisdiction on July 16, 2015.  Grievant was granted until August 28, 2015, to respond to the Motion to Dismiss. Grievant’s Memorandum in Opposition to Department’s Motion to Dismiss Grievance was submitted to the Grievance Board by facsimile on August 28, 2015.  Respondent DHHR submitted Department’s Reply in Support of Motion to Dismiss on September 4, 2015.  Grievant appears by counsel, Dwight J. Staples, Esq., Henderson, Henderson & Staples, L.C.  Respondent DHHR appears by counsel, Michael E. Bevers, Esq., Assistant Attorney General.  Respondent DOP appears by counsel, Karen O’Sullivan Thornton, Esq., Assistant Attorney General.  This matter is now mature for decision.  
Synopsis 


 Grievant is employed by Respondent as Chief Nurse Executive at Mildred Mitchell-Bateman Hospital.  Grievant is classified as a Nurse Director II.  Grievant’s salary was increased in January 2015 as a result of action taken in an on-going civil action now pending before the Circuit Court of Kanawha County, West Virginia, and/or in accordance with West Virginia Code § 5-5-4a.  However, Grievant’s salary was increased to the maximum level allowed by Respondent DOP for her pay grade, and not the market rate salary for a Nurse Director II.  Grievant alleges violations of the Circuit Court order and a general claim of discrimination.  The Grievance Board lacks jurisdiction to enforce a Circuit Court order, or to compel compliance therewith.  Further, West Virginia Code § 5-5-4a specifically exempts pay increases granted pursuant thereto from the grievance process.  Therefore, Respondent DHHR’s Motion to Dismiss should be granted, and this grievance, DISMISSED.  
The following Findings of Fact are made based on the documentation submitted by the parties.

Findings of Fact

1.
Grievant is employed by Respondent DHHR as Chief Nurse Executive at Mildred Mitchell-Bateman Hospital.  She holds the classification of Nurse Director II.  

2.
By order of the Circuit Court of Kanawha County, West Virginia, entered August 13, 2014, in the case of E.H., et al., v. Matin, et al., Civil Action No. 81-MISC-585, Respondent DHHR was ordered to implement pay raises, special hiring rates, and incentives to recruit full-time direct-care employees at Mildred Mitchell-Bateman Hospital and William R. Sharpe, Jr. Hospital.  Said pay increases and employment requirements had been previously authorized by West Virginia Code § 5-5-4a, which was originally enacted in 2009.

3.
On January 1, 2015, Grievant’s salary was increased to the Division of Personnel’s maximum level for her classification, Nurse Director II; however, the market rate salary for Grievant’s position exceeds this amount.  Respondent DHHR explained to Grievant that it set her new salary at the DOP’s maximum level because the DOP Administrative Rule prohibits payment above the maximum level set for the pay grade.

4.
Grievant filed this grievance challenging the decision to set her salary at the maximum level established by DOP for the Nurse Director II pay grade, asserting the same violates the intent of the Circuit Court’s order.  Grievant also alleges a general claim of discrimination.
Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 159-1-6.2 (2008).   SEQ CHAPTER \h \r 1The issue before the undersigned is Respondent DHHR’s Motion to Dismiss.  The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
“Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)). The Grievance Board’s jurisdiction is limited to hearing grievances, defined as “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .” W. Va. Code § 6C-2-2(i)(1). 
Respondent DHHR argues that the Grievance Board lacks jurisdiction to hear this matter as it seeks to enforce a Circuit Court order, and as the pay increase is exempted from the grievance procedure by West Virginia Code § 5-5-4a.  Grievant argues that she is seeking an order granting a pay raise, and that the Grievance Board has jurisdiction to hear her claims.”
  Grievant also argues that she has not brought a claim pursuant to West Virginia Code § 5-5-4a, and denies that she is seeking the enforcement of the Circuit Court order.
  However, in her statement of grievance, Grievant specifically refers to the Circuit Court’s orders in the “81-MISC-585,” otherwise known as E.H., et al., v. Matin, et al., Civil Action No. 81-MISC-585, which is pending in the Circuit Court of Kanawha County, West Virginia.  This case is commonly referred to as the “Hartley Case.”  Grievant alleges that Respondents’ actions regarding the pay increase she received as a result of action taken in the Hartley Case does not comply with the intent of the Circuit Court’s order.  As relief Grievant states that she is seeking “full compliance of the court order” by increasing her salary to the market rate.  Nonetheless, she asserts that she is not seeking to “enforce” the Circuit Court’s order.  Grievant amended her grievance at level two to include a general allegation of discrimination.  In her Memorandum in Opposition to Department’s Motion to Dismiss, Grievant explains her discrimination claim as “she has been treated differently regarding her pay than similarly situated employees.”
    
Although issues involving compensation are grievable, the compensation rate at issue in this grievance was put in place either as a result of the order(s) of the Circuit Court in the Hartley Case, or the enactment of West Virginia Code § 5-5-4a.  West Virginia Code § 5-5-4a specifically exempts pay increases granted pursuant thereto from the jurisdiction of the Grievance Board.  Specifically, it states, in part, as follows: 

. . . Due to the limits of funding, the implementation of the pay rates and employment requirements shall not be subject to the provisions of article two, chapter six-c of this code. The provisions of this section are rehabilitative in nature and it is the specific intent of the Legislature that no private cause of action, either express or implied, shall arise pursuant to the provisions or implementation of this section. 
W. Va. Code § 5-5-4a(c) (2014).  The Grievance Board has previously recognized that it lacks jurisdiction to enforce the pay increases and employment requirements granted pursuant to this statute. See Miser, et al., v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014); Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-1413-CONS (June 17, 2014); Latif, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-2243-CONS (June 18, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./William R. Sharpe, Jr. Hospital and Div. of Personnel, Docket No. 2014-0733-CONS (July 25, 2014).  

Further, the allegations Grievant makes in her statement of grievance demonstrate that she is seeking to enforce the order of the Circuit Court of Kanawha County, West Virginia, in the Hartley Case.  Seeking “compliance” with a court order is really no different than seeking enforcement thereof.  The Grievance Board lacks jurisdiction to enforce the Circuit Court order.  “The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions.  An inferior court has no authority to enforce the order of a superior court. . . .  The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County. W. Va. Code § 6C-2-5(a).” Miser, et al., v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  See also Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-1413-CONS (June 17, 2014); Latif, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-2243-CONS (June 18, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./William R. Sharpe, Jr. Hospital and Div. of Personnel, Docket No. 2014-0733-CONS (July 25, 2014).  
The Grievance Board also lacks jurisdiction to hear Grievant’s discrimination claim.  A similar issue was addressed in the case of Latif, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-2243-CONS (June 18, 2014).  In addressing the discrimination and/or favoritism claims of the grievants, the administrative law judge stated as follows:  “[g]rievants attempt to frame their grievances as general allegations of ‘discrimination’ or ‘favoritism’ as those terms are defined in W. Va. Code § 6C-2-2(d) & (h), in an effort to avoid the Legislature’s action of removing grievances related to Hartley salary adjustments from the West Virginia Public Employees Grievance Board’s jurisdiction in W. Va. Code §§ 5-5-4 & 5-5-4a.  It is clear however, that the raises the other psychiatrists employed at Bateman received were given pursuant to the Hartley case.  Any differences created between their salaries and Grievants’ salaries as a result of those raises, are inherently part of the Hartley matter which the Legislature removed from the Grievance Board’s jurisdiction.  Accordingly, West Virginia Public Employees Grievance Board lacks jurisdiction in this matter . . . .”  Id.  The same is true in the instant grievance.  Therefore, the Grievance Board lacks jurisdiction in this matter, and the grievance must be dismissed.

The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.” W. Va. Code St. R. § 159-1-6.2 (2008). 
2.
Respondent has the burden of proving by a preponderance of the evidence that its motion to dismiss should be granted.  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
3. 
“Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature. Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim. They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication.” Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)). 

4. 
The Grievance Board’s jurisdiction is limited to hearing grievances, defined as “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .”  W. Va. Code § 6C-2-2(i)(1). 

5. 
The Legislature provided for pay increases and employment requirements to support the recruitment and retention for certain types of employees at Mildred Mitchell-Bateman Hospital, but specifically exempted the implementation of these pay increases and employment requirements from the grievance process. See W. Va. Code § 5-5-4a. 

6.
“The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions. An inferior court has no authority to enforce the order of a superior court. . . . The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County. W. Va. Code § 6C-2-5(a).”  Miser, et al., v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  See also Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-1413-CONS (June 17, 2014); Latif, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-2243-CONS (June 18, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./William R. Sharpe, Jr. Hospital and Div. of Personnel, Docket No. 2014-0733-CONS (July 25, 2014).

7. 
Although issues involving compensation are grievable, the compensation Grievant challenges in this grievance was granted either as a result of an order of the Circuit Court in the Hartley case, or the enactment of West Virginia Code § 5-5-4a.  Further, the salaries involved in the Grievant’s discrimination claim are inherently part of the Hartley Case.  Therefore, the Grievance Board lacks jurisdiction to hear this grievance.  
Accordingly, the grievance is DISMISSED.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 
DATE:  September 10, 2015.










_________________________________







Carrie H. LeFevre






Administrative Law Judge
� In the June 17, 2015, letter that accompanied the level two appeal form, Grievant’s counsel stated the following:  “[t]he grievance should be amended to property (sic) include allegations of discrimination as that term is defined in W. Va. Code § 6C-2-2(d).  Moreover, the relief sought will include wages, interest, costs, and reasonable attorney fees.”  


� See, Grievant’s Response to Motion to Dismiss.  


� See, Grievant’s Response to Motion to Dismiss.


� See, Grievant’s Memorandum in Opposition to Department’s Motion to Dismiss Grievance.
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