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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHRISTINE DIANA RISK,


Grievant,

v. 






DOCKET NO. 2014-0362-HanED

HANCOCK COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

Grievant, Christine Diana Risk, filed a grievance against her employer, the Hancock County Board of Education, on September 24, 2013.  The statement of grievance reads: “WV Code 18A-4-8b & WV Code 6C-2-2(I) The administration has failed to adhere to the above mentioned codes by creating positions for extra compensation, then filling positions outside the parameters set forth within the WV State Code.”  As relief Grievant sought, “my mid-day preschool position returned to me along with back wages missed from September 3, 2013, including interest.  I was on the RIF list in the spring and placed on preferred recall according to WV State Code but was not offered this position.”


 A hearing was held at level one on November 7, 2013, and a level one decision denying the grievance was issued on November 8, 2013.  Grievant appealed to level two on November 20, 2013, and a mediation session was held on July 17, 2014.  Grievant appealed to level three on August 8, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on March 23, 2015, at the Grievance Board’s Westover office.  Grievant was represented by Jeremy Radabaugh, West Virginia Education Association, and Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision on April 20, 2015, the deadline for submission of written Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant held an extracurricular assignment in the 2012-13 school year, transporting special needs pre-school students from home to school for the afternoon pre-school session, and from school to home after the morning pre-school session, from 11:30 a.m. to 1:30 p.m.  Grievant received a notice in the spring of 2013, as she had in every other year, that her extracurricular assignment would be reduced in force.  In previous years, the extracurricular assignment would be reinstated in the fall, once Respondent knew how many special education pre-school students would require transportation.  Grievant did not file a grievance until the fall of 2013, when she became aware that the special education pre-school students requiring transportation were assigned to the afternoon bus route of another driver, resulting in that driver receiving overtime pay, rather than her extracurricular assignment being reinstated.  Respondent argued the grievance was not timely filed.  The failure to reinstate the extracurricular route in these circumstances, when there were special education pre-school students needing transportation, constituted the triggering event.  The transportation of special needs pre-school students changed in the fall of 2013, when a change in the law resulted in one session of five hours a day four days a week, rather than two three-hour sessions four days a week, with some students attending the morning session and other students attending the afternoon session.  Respondent decided to make the afternoon transportation of these students an early afternoon regular bus run, rather than an extracurricular assignment, which changed the regularly scheduled working hours of the bus operator making the run.  The early afternoon run under these circumstances was not an extracurricular run, and Respondent did not act in an arbitrary and capricious manner when it decided to accommodate this change in this way.

The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant has been employed by the Hancock County Board of Education (“HBOE”) as a bus operator for 35 years.  She is a full-time bus operator employed under a five and three-quarter hour contract.  Grievant drives a morning bus run and an afternoon bus run.  The afternoon bus run starts at 2:00 p.m., with students boarding her bus at one or more schools, and Grievant transporting them to their homes.


2.
Grievant was awarded an extracurricular assignment during the 2009-2010 school year.  Grievant, as well as all other HBOE bus operators holding extracurricular assignments, received notice during the spring of 2010 that her extracurricular assignment would be subject to a reduction in force.  In the fall of 2010, Grievant’s extracurricular assignment was reinstated and she received the assignment.  This occurred each school year through the fall of 2012, with some variation in the nature of the extracurricular assignment.  Grievant was paid additional money for the extracurricular assignment based on the amount of time it took her to complete this assignment each day.


3.
During the 2012-2013 school year, pre-school students attended school for three and a half hours, four days a week.  Some students attended school in the morning, and some in the afternoon.  During that school year, Grievant held a mid-day extracurricular run four days a week, not to exceed two hours per day, which involved transporting a limited number of special needs pre-school students to and from school.  HBOE bus operators do not transport pre-school students to and from school unless they are at least four years of age, and are special needs students.  Grievant’s extracurricular assignment began at 11:30 a.m. and ended at approximately 1:30 p.m.



4.
Grievant received notice in the spring of 2013 that her extracurricular assignment would be eliminated in a reduction in force, and she was placed on the preferred recall list.  Grievant did not file a grievance when she received this notice.


5.
The state requirements for pre-school students changed effective the beginning of the 2013-2014 school year, so that pre-school students would be required to attend school five hours a day, four days a week, instead of three and a half hours, four days a week.  All pre-school students started school at 8:00 a.m., and were dismissed from school at 1:00 p.m., one hour earlier than elementary students.  Accordingly, there was no longer a need to transport students to school for an afternoon session. 


6.
For the 2013-2014 school year, HBOE did not reinstate any pre-school extracurricular bus runs.  HBOE added the transportation of special needs pre-school four year old students to the afternoon runs of HBOE bus operators, four days per week.  The record does not reflect that this decision had been made at the time Grievant was notified that her extracurricular run would be reduced in force, or that Grievant was told in the spring of 2013 that a decision had been made that there would be no extracurricular pre-school runs in the fall.


7.
Pre-school students started school for the 2013-2014 school year one week after the rest of the students started school in Hancock County, in late August 2013.  The students Grievant believes she should have been transporting as an extracurricular run were initially assigned to the afternoon bus run of Joann McClain as an additional early afternoon bus run.  Ms. McClain was employed full-time by HBOE under a five and three-quarter hour contract.  The addition of this run to Ms. McClain’s existing afternoon bus run resulted in her working more than five and three-quarter hours a day, and she was paid overtime through October 30, 2013.  Once this situation was brought to the attention of HBOE supervisory personnel, the pre-school early afternoon run was removed from Ms. McClain’s schedule.


8.
HBOE Assistant Superintendent Wayne Neely asked Williard Douglas, a bus operator who was employed on a part-time, three and half hour basis, if he would be interested in working full-time.  When Mr. Douglas stated he would be interested, HBOE posted the afternoon pre-school run that Ms. McClain had been making, together with the other bus runs Mr. Douglas had already been making as a full-time, five and three-quarter hour position.  Mr. Douglas was the most senior applicant for the position, and was awarded the position, and began making the early afternoon pre-school run.  Grievant did not bid on the posted position.


9.
This grievance was filed when Grievant learned that Ms. McClain was transporting the pre-school students from the school to their home, and the extracurricular bus run would not be reinstated.



Discussion

Respondent first asserts that the grievance was not filed within the time period allowed by W. Va. Code § 6C-2-4, and therefore it must be dismissed.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  “If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).”  Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001).  


W. VA. CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  W. VA. CODE § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


Respondent asserts that the decision being challenged was the notice Grievant received in the spring of 2013 that her extracurricular contract was being reduced in force.  Grievant points out that her extracurricular contract was reduced in force every year, but was returned in the fall of the following school year, each year, when HBOE knew how many special needs students would be turning four years old and how many buses would be required to transport them.  Grievant is correct.  It was not the reduction in force notice that was the triggering event here.  It was the assignment of the transportation of students to a bus operator’s route in the fall, once it was determined the number of students needing transportation, and the failure to assign the transportation of those students to Grievant as an extracurricular assignment.


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant asserts that the transportation of pre-school children from the school to their home has always been and continues to be an extracurricular run.  Respondent argues that the change in the law related to the amount of time pre-school students spend at school significantly changed the transportation needs, and the transportation of the pre-school students from school to home is now like all other afternoon bus runs, only starting one hour earlier.


W. Va. Code § 18A-4-16 provides, in pertinent part, as follows:


(1) The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regular basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered regular positions, as provided by section eight [§ 18A-4-8] of the article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.


. . .


(3) The terms and conditions of the agreement between the employee and the board shall be in writing and signed by both parties.


. . .


(5) The board shall fill extracurricular school service personnel assignments and vacancies in accordance with section eight-b [§ 18A-4-8b] of this article: Provided, That an alternative procedure for making extracurricular school service personnel assignments within a particular classification category of employment may be utilized if the alternative procedure is approved both by the county board and by an affirmative vote of two thirds of the employees within that classification category of employment.


(6) An employee who was employed in any service personnel extracurricular assignment during the previous school year shall have the option of retaining the assignment if it continues to exist in any succeeding school year.  A county board of education may terminate any school service personnel extracurricular assignment for lack of need pursuant to section seven [§ 18A-2-7], article two of this chapter.  If an extracurricular contract has been terminated and is reestablished in any succeeding school year, it shall be offered to the employee who held the assignment at the time of its termination. . . .


This Code Section is not particularly helpful in making the determination as to whether the transportation of special needs pre-school students from home to school one hour earlier than other students constitutes an extracurricular assignment.  Certainly, the transportation of these students occurs during the regularly scheduled working hours of most school personnel who are not regular bus operators.  The undersigned would note that the regularly scheduled working hours of school personnel such as custodians depends on the shift they bid on and have been assigned.  The regularly scheduled working hours of a bus operator are not set by any statute, rule, regulation or policy, rather, they are set by the transportation needs of the county school system.  Over the years, the beginning and ending time of the school day has changed, and the manner in which students are transported has changed.   This is one more transportation need of the county school system that has changed.  HBOE determined that because of the nature of this transportation need, there was no longer a need for an extracurricular assignment, rather, it would change the regularly scheduled working hours of the bus operator assigned this bus run, and ultimately posted a position which acknowledged this change.  Grievant chose not to bid on this position.

County boards have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel, but this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.  Dillon v. Bd. of Educ. of County of Wyoming, 177 W. Va. 145, 351 S.E.2d 58 (1986).  Superintendents have the authority to "[a]ssign, transfer, suspend or promote teachers and all other school personnel," subject to the approval of the board, and boards of education have the authority "[t]o control and manage all of the schools and school interests for all school activities. . . ."  W. Va. Code § 18-4-10(3) &  W. Va. Code § 18-5-13(1).  See Cox v. Bd. of Educ. of Hampshire County, 355 S.E.2d 365, 369 (W. Va. 1987).   A board of education may redefine the duties of a school service personnel position, combine them with the duties of another position, or eliminate a position entirely.  Hambrick v. Mercer County Bd. of Educ., Docket No. 94-27-293 (Sept. 20, 1994); Cox, supra.

"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The undersigned cannot conclude that Respondent’s actions were arbitrary and capricious, or an abuse of its broad discretion.  It was reasonable for Respondent to change the regularly scheduled working hours of a bus operator, starting the afternoon run one hour earlier than normal, to accommodate the change of one hour in the start time of an afternoon bus run.  Under these circumstances, the bus run at issue was not an extracurricular assignment.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).


2.
The triggering event was the assignment of the transportation of students to a bus operator’s route in the fall, once it was determined the number of students needing transportation, and the failure to assign the transportation of those students to Grievant as an extracurricular assignment.  The grievance was timely filed.


3.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


4.
Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regular basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered regular positions, as provided by section eight [§ 18A-4-8] of the article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.

W. Va. Code § 18A-4-16(1).


5.
County boards have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel, but this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.  Dillon v. Bd. of Educ. of County of Wyoming, 177 W. Va. 145, 351 S.E.2d 58 (1986).


6.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).


7.
The bus run at issue was not an extracurricular assignment.


8.
Respondent’s actions were not arbitrary and capricious, or an abuse of discretion.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
May 22, 2015




Administrative Law Judge

