[bookmark: _GoBack]WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

SAMUEL RICHARD WHITE, II,
Grievant,
	
v.							Docket No. 2015-0303-DOR

ALCOHOL BEVERAGE CONTROL ADMINISTRATION,
Respondent.				

	D E C I S I O N

Grievant, Samuel White, II, filed this grievance against his employer, the West Virginia Alcohol Beverage Control Administration (“WVABCA”), Respondent. The original grievance, filed on September 16, 2014, provided the following grievance statement:
I am not allowed to work over-time because Christina Probst [sic] is being sent from main office to do the job I usually perform. Christina works at the main office, not at warehouse. 

As relief, Grievant sought “[t]o work overtime.”[footnoteRef:1] [1:  Grievant subsequently clarified and requested payment for lost compensation.] 

Due to confusion created by the pendency of a separate grievance, Respondent erroneously dismissed the level one grievance on the basis that it was untimely filed.[footnoteRef:2]  On October 16, 2014, Respondent sent a letter to this Grievance Board explaining the error and requesting a remand to level one.  On November 12, 2014, an order was entered remanding this matter back to level one.  Thereafter, a level one hearing was held on December 2, 2014.  [2:  At the time of relevant events, Grievant and Respondent were entangled with several pending grievances. ] 

This grievance was denied at level one pursuant to a December 15, 2014 decision.  On December 23, 2014, Grievant appealed to level two and the parties participated in a mediation session on March 3, 2015.  Grievant appealed to level three on March 26, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on July 15, 2015, at the Grievance Board’s Charleston office.  Grievant appeared pro se and in recognition of Grievant’s vision impairment, the Grievance Board provided Grievant with accommodations to assist with note taking and witness questioning.[footnoteRef:3] Respondent was represented by counsel, Cassandra L. Means, Assistant Attorney General.  Both parties submitted Proposed Findings of Fact and Conclusions of Law documents and this matter became mature for decision on September 23, 2015, on receipt of the last of these proposals.  [3:  Grievant was granted access to a Grievance Board laptop with an adjusted contrast level. Grievant was additionally provided with an administrative assistant/paralegal to facilitate questioning from Grievant’s notes and organization of exhibits.] 

	Synopsis
Grievant contends that he was unlawfully denied overtime.  Respondent maintains that all overtime is at the discretion of the agency and/or as in this case, must be pre-approved, and is not guaranteed to any employee.  Grievant, historically was one of the numerous employees who received overtime as a result of the Agency’s yearly Trade Show.  At the time of relevant events Grievant and Respondent were entangled within pending grievances. Respondent deliberately chose not to grant Grievant the opportunity to work overtime and receive additional compensation for his services. The difficult issue is whether Respondent made a legitimate business decision or unlawfully denied Grievant overtime opportunity.  Intent and facts are pivotal factors.  Grievant has failed to demonstrate that Respondent’s refusal to grant him overtime in association with the Agency’s 2014 Trade Show was illegal, discrimination, favoritism or retaliation.  This issue is not easily determined. It is understandable that Grievant feels penalized by Respondent’s actions; nevertheless, Respondent established factual, rational and lawful justification for the action taken.  Grievant failed to establish by a preponderance of the evidence that he was unlawfully denied overtime and the associated wages for such services.  Accordingly, this grievance is denied.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.
	Findings of Fact
Grievant is employed as an Office Assistant II in the Spirits and Wine Division of the West Virginia Alcohol Beverage Control Administration, Respondent. Grievant has been employed by Respondent since 2008 and most likely began working at the WVABCA Nitro Warehouse in 2011.[footnoteRef:4]  [4:  Grievant is legally blind.] 

Grievant’s immediate supervisor is Kimberly Hayes, who has served in a supervisory capacity with Respondent for two years.[footnoteRef:5] Specifically, Ms. Hayes oversees the Spirits, Wine, Order Entry and Bottle Hospital sections of the WVABCA.  [5:  During the time relevant to instant matters Ms. Kimberly Hayes got married; her former name was Kimberly Canterbury. Thus, some documents of record may reference Ms. Hayes as Ms. Canterbury, same person. In this decision she will most readily be identified as Grievant’s Supervisor.] 

All alcoholic liquors in West Virginia are sold by and through the West Virginia Alcohol Beverage Control Commissioner. See W. VA CODE of State Rules § 60-1-4. 
Respondent hosts an annual Trade Show at the Charleston Civic Center, which features the lowest liquor pricing available to retail outlets. The Trade Show results in a large amount of orders that must be subsequently processed and delivered.  See also W.Va. Code of State Rules § 175-1-1, et seq.
Respondent’s warehouse staff often work overtime to meet delivery demands in association with and following the yearly Trade Show.  Grievant wanted to work overtime in relation to the 2014 Agency Trade Show.  Respondent did not afford Grievant such an opportunity. 
Support staff members work overtime on an as-needed basis. 
The established criteria to determine which of Respondent’s employees receive overtime as a result of the yearly Trade Show is not established with any degree of certainty. 
General practices at the WVABCA grant discretion to supervisors to determine if overtime is necessary.  Supervisors are to submit a pre-approval form to the Commissioner explaining the need.
The parameters of Grievant’s employment are a relevant issue in this grievance matter. 
Commencing on or about July 28, 2014, Grievant’s conduct was subject to a Corrective Action Plan developed by Respondent to assist Grievant with workplace conduct and communication.  Officially the Corrective Action Plan was for a 30-day improvement period from July 28, 2014, through August 26, 2014, but the terms of the plan were generally considered and adopted as recommended conduct for Grievant.[footnoteRef:6]  [6:  The Corrective Action Plan outlined numerous job expectations for Grievant which included: Will call supervisor and obtain permission before entering a same day will call for pick up; will address and communicate with coworkers and vendors in a respectful tone and manner and will not talk about coworkers or vendors to retailers or give his personal opinion about how they do their jobs. Grievant may not accept or make phone calls or texts on his personal cell phone from retail liquor outlets regarding work related issues. Grievant will not be involved in the breakage claims process. Grievant will not email or contact vendor, LB&B. Grievant will continue to work on his interpersonal skills and overall conduct. R Ex 5] 

Respondent has in place a written policy that outlines the administration of overtime. Specifically, supervisors are authorized to grant overtime in emergency situations, during unusually heavy workloads, and as part of a special work detail.  Respondent’s written overtime policy says nothing about employee entitlement to overtime. R Ex 3
Historically Grievant was one of numerous employees to receive overtime in association with the Agency’s yearly Trade Show. 
The delivery coordination duties were completed by Grievant for the year 2012.
Grievant did not perform this coordination function in 2013. Rather, Christina Propst, the employee that Grievant alleges was performing his job duties in 2014, performed the Trade Show delivery coordination function in 2013.
Ms. Propst performed, in 2014, a hybrid of the jobs performed by others in 2012 and 2013.  Her completion of these jobs was done during both regular business hours and after hours.
Respondent maintains that it is not unusual for one person to perform a job function for the Trade Show one year and for a different employee to perform the function the next year.  This contention was not disputed by Grievant.
Respondent highlights that there were complaints regarding Grievant’s job duties after the Trade Show in 2012.  The value of the work performed by Grievant is put into question by Respondent. 
In addition to performing the delivery coordination function for the 2014 Trade Show, Grievant’s supervisor testified that Ms. Propst completed other tasks in which the Grievant no longer had involvement.  Grievant’s business interaction with the third-party trucking company transporting shipments to and from the agency’s warehouse was strained.  
Grievant was placed on a Corrective Action Plan in association with an August 5, 2014, written reprimand. This plan restricted Grievant’s contact with the trucking company, LB&B, tending to limit Grievant’s ability to complete the full range of the tasks performed by Christina Propst. The August 5, 2014, reprimand is the subject of another grievance pending before this Board.  See White v. West Virginia Alcohol Beverage Control Administration, Docket No. 2015-0230-DOR (October 30, 2015).  

	Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1  3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, [t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dept of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
	In 2014 Grievant wanted to work overtime in relation to Respondent’s yearly Agency Trade Show. Respondent did not afford Grievant such opportunity.  Grievant is of the opinion this was illicit.  Historically Grievant was one of numerous employees to receive overtime in association with the Trade Show.  While it is understandable that Grievant felt penalized by Respondent’s actions, it is difficult to specifically identify what the action should rightfully be characterized. Grievant may not use legalese in the statement of his grievance, but he does make a recognizable allegation of harm or detriment.  Issue(s) in contention are more than what is readily apparent at first glance.  The difficult question is whether Respondent made a legitimate business decision or unlawfully denied Grievant employment opportunity (overtime).
An adverse employment action is one that adversely affects the terms, conditions, or benefits of an employee’s employment. Bosse v. Baltimore County, 692 F. Supp. 2d 574, 588 (D. Md. 2010). See James v. Booz-Allen & Hamilton, Inc., 368 F.3d 371, 375 (4th Cir. 2004). To prove that an employment action was adverse, an employee must show that a reasonable employee would have found the challenged action materially adverse, which in this context means unreasonably restricting Grievant’s employment. 
Respondent introduced its written overtime policy that outlines the administration of overtime.[footnoteRef:7]  Respondent’s overtime policy contains no provisions regarding employee entitlement to overtime assignments.  No employee of Respondent is granted a monopoly over a certain job function or guaranteed overtime work.  See R Ex 3 Nevertheless, what if any is the established criteria to determine which of Respondent’s employees receive overtime as a result of the yearly Trade Show is not established with any degree of certainty. This is problematic.  [7:  Respondent’s overtime policy provides that supervisors are authorized to grant overtime pay in the following situations: (a) In emergency situations; (b) during unusually heavy workloads; and (c) as part of a special work detail. R Ex 3  ] 

On his grievance form, Grievant alleged that he was “not allowed to work over-time because Christina Propst [sic] is being sent from main office to do the job I usually perform.” Grievant failed to allege or indicate at the level three hearing how this statement, if true, equates to a violation, misapplication or misinterpretation of a specific statute, policy, rule or regulation.  Grievant testified that in the past all employees who volunteered or wanted overtime received overtime as a result of the yearly Trade Show.  Whether Grievant’s unverified opinion is factually correct is interesting but debated by Respondent.  Respondent maintains that employees’ services were utilized “as needed” and they are obligated to use resources wisely.  Respondent sets forth that not all employees received overtime work in prior years or 2014 and which employees receive overtime is determined by a myriad of elements. Respondent contends a legitimate discretional business decision was made.
Grievant’s use of broad general terms and a feeling of unfairness is interpreted as an accusation of discrimination or favoritism.  This Grievance Board is authorized by statute to provide relief to employees for discrimination, and favoritism as those terms are defined in W. VA. CODE § 6C-2-2.  “Discrimination” is defined by statute as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.” W. VA. CODE § 6C-2-2(d).  “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. W. VA. CODE § 6C-2-2(h).  In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:
(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  
	The parameters of Grievant’s employment is of issue.  Grievant naturally is concerned, “if” someone else is inexplicably used to perform his duties.  Christina Propst and Grievant were not similarly-situated.  Specifically, Ms. Propst was able to coordinate the delivery schedule between the retailers and the trucking company, without backlash, whereas Grievant was precluded from communicating with the trucking company due to an August 2014 written reprimand and corrective action plan that restricted his contact with the trucking company.  Respondent maintains no employee is granted a monopoly over a certain job function or guaranteed overtime work.  Grievant’s supervisor, Ms. Hayes, testified that it was not unusual for one person to perform a job function for the Trade Show one year and for a different employee to perform the function the next year. Not all of Respondent’s employees receive overtime during the 2014 Trade Show. The evidence presented for consideration by Grievant was his own brief testimony, providing his belief that Respondent’s actions were inconsistent and seemly an undue adverse action resulting in lost wages. 
WEST VIRGINIA CODE  6C-2-2(o) defines reprisal as the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:
(1) that he engaged in protected activity (i.e., filing a grievance);
(2) that he was subsequently treated in an adverse manner by the employer or an agent;
	
(3) that the employers official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dept, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Franks Shoe Store v. W. Va. Human Rights Commn, 179 W. Va. 53, 365 S.E.2d 251 (1986).  
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994)  See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004). 
Respondent presented persuasive justification as to why Christina Propst performed the functions previously performed by Grievant in 2012.  Respondent avers the job duties fell within Ms. Propst’s normal job duties. That Ms. Propst had previously performed the job in 2013 and her work was met with no complaints, while Grievant’s performance of the job in 2012 was met with considerable controversy and frustration. Respondent strongly infers that Grievant’s job performance was more problematic than they prefer.[footnoteRef:8]  Lastly, Respondent adds that it is important to limit overtime costs and that Ms. Propst was able to perform the needed functions more efficiently, performing duties during both regular and overtime hours, thus minimizing the amount of overtime. [8:  Grievant’s behavior from time to time disrupted the work environment. Respondent provided specific examples on how the work environment and/or agency’s operations were circumvented or acerbated by Grievant’s conduct. Respondent received written and verbal complaints that Grievant was interjecting himself in issues and matters of operations beyond his assigned responsibility and such participation was creating discord.  See White v. West Virginia Alcohol Beverage Control Administration, Docket No. 2015-0230-DOR (October 30, 2015).  
] 

Grievant’s supervisor testified that “there was no need to have Grievant do anything based upon the job Christina was performing.”  Grievant provided no reliable evidence that any of Respondent’s actions were pretext to engage in retaliation or prohibited conduct.
An employee is not empowered to dictate his employer’s operating systems. Nor do employees generally have the option to disregard their employer’s rules, procedures and workplace directives, Grievant has demonstrated a propensity to do just that.  See White v. West Virginia Alcohol Beverage Control Administration, Docket No. 2015-0230-DOR (October 30, 2015).  Respondent made a rational business decision.  Further, it is not established that Respondent is obligated to grant Grievant overtime.  Respondent elected to have another employee perform duties Grievant wanted and was capable of performing.  This is within the purview of Respondent discretion.  Respondent was of the opinion that one employee could and would perform a series of tasks with the efficiency it desired.  No rule, regulation or law has been identified which dictated another course of action was required. 
Thus, as earlier stated, while it is understandable that Grievant felt penalized by Respondent’s actions, it is difficult to specifically identify the action as unlawful.  Respondent established a factual, rational and lawful justification for the action taken in this matter.  Grievant has failed to demonstrate that Respondent’s refusal to grant him overtime in association with the Agency’s 2014 Trade Show was illegal, that being discrimination, favoritism or retaliation.  
The following conclusions of law are appropriate in this matter:

	Conclusions of Law
1. Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1  3 (2008).
2. Respondent’s overtime policy provides that supervisors are authorized to grant overtime pay in the following situations: (a) In emergency situations; (b) during unusually heavy workloads; and (c) as part of a special work detail.  The policy contains no provisions guaranteeing an employee’s entitlement to overtime assignments.
3. Grievant failed to demonstrate that the actions of Respondent were contrary to the agency’s overtime policy.
4. In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).
5. Grievant has failed to demonstrate that Respondent’s refusal to grant him overtime in association with the Agency’s 2014 Trade Show was discrimination or favoritism.
6. To demonstrate a prima facie case of reprisal,  Grievant must establish by a preponderance of the evidence the following elements:
(1) that he engaged in protected activity (i.e., filing a grievance);
(2) that he was subsequently treated in an adverse manner by the employer or an agent;
	
(3) that the employers official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dept, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Franks Shoe Store v. W. Va. Human Rights Commn, 179 W. Va. 53, 365 S.E.2d 251 (1986).
7. Grievant has failed to demonstrate that Respondent’s refusal to grant him overtime was an act of retaliation by Respondent.  Further, Grievant provided no evidence that any of Respondent’s actions were pretext to engage in retaliation or prohibited conduct.
8. Grievant has failed to demonstrate that Respondent’s refusal to grant him overtime in association with the Agency’s 2014 Trade Show was illegal.
9. Respondent established a factual, rational and lawful justification for the action taken in the fact pattern of this matter.

Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE  6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE  29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1  6.20 (2008).

Date:  October 30, 2015		_____________________________
 Landon R. Brown
 Administrative Law Judge
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