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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHRISTY HULL,



Grievant,

v.






Docket No. 2014-0158-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Christy Hull, filed this action on August 14, 2014, against her employer, William R. Sharpe, Jr. Hospital, alleging that she was wrongly transferred after using leave under the Family Medical Leave Act.  Grievant seeks to be made whole in every way including being restored to regular duties.  This grievance was denied at level one by letter dated October 3, 2013, and authored by Respondent’s grievance evaluator, Christina M. Bailey.  A level two mediation was conducted on March 28, 2014.  Grievant perfected her appeal to level three on April 4, 2014.  A level three hearing was scheduled for October 9, 2014, before the undersigned, but was cancelled based upon the parties request to submit the case on the lower level record.  This request was granted and the parties were given until November 24, 2014, to submit any proposed findings of fact and conclusions of law.  Grievant appeared by her representative, Gordon Simmons, West Virginia Public Workers Union, UE Local 170.  Respondent appeared by its counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter is now mature for consideration.


Synopsis


Grievant has been employed as a Licensed Practical Nurse at Sharpe Hospital for three years.  In late July 2013, Grievant was advised that she was transferred from Unit G2, and would be assigned to different units at the hospital as the need arose.  Grievant maintains that this was done because she was on leave under the Family Medical Leave Act, and was unreasonable.  As the level one evaluator correctly notes, it is well settled that state agencies have wide discretion in the reassignment of employees.  Grievant has failed to demonstrate that Respondent’s decision to transfer Grievant from unit G2 to a float position was arbitrary and capricious.  


The following findings of fact are based on the record developed at level one.


Findings of Fact


1.
Grievant has been employed for three years has a Licensed Practical Nurse assigned to Unit G2 of the William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the Department of Health and Human Resources.


2.
Due to a chronic medical condition, Grievant had applied for and was granted eligibility for intermittent leave under the Family Medical Leave Act in 2012.


3.
Grievant’s initial Family Medical Leave Act eligibility was due to expire in June 2013.  On or about August 6, 2013, Grievant received a letter confirming that she had been granted intermittent Medical Leave of Absence.


4.
In late July 2013, Grievant was off work for a couple of days.  When Grievant returned to work, she checked her mailbox and found a printed email dated July 26, 2013, from Grievant’s Nurse Manager, Melanie McGhee, which stated:

Nursing has made the decision to have you work out of the NCC [Nurse Clinical Coordinator] office on evening shift.  Attached is your August schedule.  When you are schedule [sic] you will report to that office to be assigned where the need is that evening.  For the time being, if you are unable to work due to illness you will continue to report off to the NCC and myself.  Grievant’s Exhibit No. 1.


5.
Grievant attempted to talk to her Nurse Manager about the reassignment and did so in Ms. McGhee’s office sometime shortly after reading the above email.  Grievant communicated to Ms. McGhee that her medical condition was worsened by stress.  Grievant told Ms. McGhee that being placed in a float position with no regular unit assignment would increase her stress.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her claim by a preponderance of the evidence.  Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Respondent is correct in its contention that the agency has the right to transfer and relocate employees, as the need arises.  The West Virginia Division of Personnel Administrative Rule § 3.96 defines transfer as “[t]he movement of an employee to a different subdivision or geographic location of the same or a different agency.”  A state agency is permitted to transfer an employee from one geographic location to another, within the same agency, at any time.  The Administrative Rule states in section 11.6(a) that “appointing authorities may transfer a permanent employee from a position in one organizational subdivision of an agency to a position in another organizational subdivision of the same or another agency at any time.”  The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Childers v. Civil Serv. Comm’n, 155 W. Va. 69, 181 S.E.2d 22 (1971).  The Grievance Board has also ruled that state agencies have the authority to transfer an employee from one official headquarters to another.  Bever v. Dep’t of Health & Human Res., Docket No. 96-HHR-258 (Dec. 31, 1996); Goodnight v. W. Va. Div. of Human Serv., Docket No. 91-DHS-111 (May 31, 1991).


The "arbitrary and capricious" standard of review is a deferential one which presumes an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts.


The level one evaluator summarized it well in pointing out that Sharpe Hospital is required to meet certain acuity standards, which are the minimum staffing needs for patients in the hospital at any given time. When Grievant is assigned to a particular unit, Respondent counts Grievant in the acuity numbers for that unit.  Because of Grievant’s illness and need for leave, she frequently needs to call in sick.  Grievant’s frequent absences caused Respondent to call people in or transfer staff from other units in order to meet the acuity on Grievant’s previous unit, G2.  By assigning Grievant as a float position, it causes Respondent less difficulty to replace Grievant when she is unable to work due to illness, as Grievant is not counted in the acuity numbers for any particular unit.


The undersigned agrees with the level one evaluator that acuity and staffing are reasonable criteria to consider in decisions about unit assignment.  Respondent’s decision was not an act of reprisal, discriminatory or motivated by any improper motive.  The record of this grievance did not demonstrate that Respondent’s decision to transfer Grievant from Unit G2 to the float position was arbitrary and capricious.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her claim by a preponderance of the evidence.  Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
The West Virginia Division of Personnel Administrative Rule § 3.96 defines transfer as “[t]he movement of an employee to a different subdivision or geographic location of the same or a different agency.”  The Administrative Rule states in section 11.6(a) that “appointing authorities may transfer a permanent employee from a position in one organizational subdivision of an agency to a position in another organizational subdivision of the same or another agency at any time.”  


3.
The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Childers v. Civil Serv. Comm’n, 155 W. Va. 69, 181 S.E.2d 22 (1971).  


4.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). 


5.
 “[A] Grievant’s belief that his supervisor’s management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee’s effective job performance or health and safety.”  Rice v. Dep’t of Transp./Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997). 


6.
Respondent’s decision to transfer Grievant to the Nurse Clinical Coordinator office was not arbitrary and capricious; and was not a violation of any law, policy, rule or regulation.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 January 6, 2015                                  
__________________________________








Ronald L. Reece







  
Administrative Law Judge

