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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

HEIMO RIEDEL,



Grievant,

v.






Docket No. 2015-1097-WVU

WEST VIRGINIA UNIVERSITY,



Respondent.


ORDER DENYING DEFAULT


Heimo Riedel, Grievant, filed a claim of default with the Grievance Board on May 6, 2015, alleging a default occurred at level one of the grievance procedure. A hearing was conducted on October 9, 2015, before the undersigned in Westover, West Virginia, for the purpose of taking evidence on the issue of whether a default had occurred.  Grievant appeared pro se.  Respondent appeared by its counsel, Wendy Adkins, Jackson Kelly PLLC.  This matter became mature for consideration at the conclusion of the hearing.


Synopsis


Grievant filed this action challenging his ratings by the chairman of the Department of Biochemistry in his most recent annual review.  Grievant disagrees with the good rating provided by his chairman in the areas of teaching and service.  In his initial March 30, 2015 filing, Grievant expressly proposed early mediation before a hearing was held at level one, but he asked that the mediation be scheduled within one week of receipt of his grievance.  On April 8, 2015, a Notice of Hearing was issued, scheduling a level one hearing on April 14, 2015.  The Chief Grievance Administrator notified the parties on April 13, 2015, that a mediator would be available, and that the hearing scheduled for April 14, 2015, was 
cancelled to allow the parties to schedule mediation, as requested by Grievant.  Grievant did not object to the level one hearing being cancelled.  Grievant communicated to the mediator that he would be available for mediation in July 2015 upon his return from travel outside of the United States.  The record is clear that Grievant consented to a delay by his request for mediation in July 2015, and not objecting to a continuance of the level one hearing to allow for his requested mediation.  No default occurred in this case.


The following Findings of Fact are made based upon the record developed at the default hearing.


Findings of Fact


1.
Grievant is a Professor in the Department of Biochemistry of West Virginia University’s School of Medicine.


2.
On March 30, 2015, Grievant filed an action challenging the ratings given to him by the chairman of the Department of Biochemistry in his most recent annual review.  Grievant disagrees with the good ratings provided by his chairman in the areas of teaching and service.


3.
In his March 30, 2015 grievance, Grievant expressly proposed early mediation before a level one hearing being held.  Grievant requested that the mediation be scheduled within one week of receipt of his grievance.


4.
On April 8, 2015, a Notice of Hearing was issued, scheduling a level one hearing on April 14, 2015.


5.
Through email dated April 8, 2015, and April 9, 2015, Grievant continued to express interest in scheduling an early mediation prior to a level one being held, despite being advised that mediation could not be held within 10 days of receipt of his grievance.


6.
Through email dated April 13, 2015, the Chief Grievance Administrator notified the parties that Thomas Patrick was available to conduct mediation, and, therefore, the hearing scheduled on April 14, 2015, was cancelled to allow the parties time to schedule mediation.  Grievant did not object to the cancellation of the hearing.


7.
Grievant communicated with Professor Patrick that he would be available for mediation in July 2015, upon his return from travel outside of the United States.


Discussion


When a grievant asserts that his employer has failed to respond to the grievance in a timely manner, resulting in a default, the grievant must establish such default by a preponderance of the evidence.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008); Harless v. W. Va. State Police, Docket No. 07-WVSP-080D (Mar. 21, 2008).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article. . ..”   W. Va. Code § 6C-2-3(b)(1).  (Emphasis added.) Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of “injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).

 
The Grievance Procedure requires that if a level one hearing is desired by the grievant, that the hearing be held within 15 days of receipt of the grievance.    W. Va. Code § 6C-2-4(a)(3).  "‘Days’ means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  However, West Virginia Code § 6C-2-3(a)(2) provides that “[t]he specified time limits may be extended to a date certain by mutual written agreement.”


Grievant’s argument is that “[O]n March 30, 2015 I filed a Level 1 grievance (2015-1097-WVU) including the statement that I am open to mediation but ‘if this is not supported or feasible I request a hearing to be scheduled within five days . . .’  There was a subsequent email exchange with the WUV [sic] chief grievance administrator where I confirmed my openness ‘to discuss a specific mediation date in the near future’ and I received the message that mediation will be scheduled.  However, 25 (business) days after I filed my grievance no mediation session has occurred nor been scheduled nor have I been party to any discussion to schedule mediation.  I have never agreed to an indefinite delay to address my grievance.  As a result I conclude that WVU violated its obligation to proceed with the resolution of my grievance either by hearing or mediation in a timely fashion and I am claiming the relief as stipulated in my grievance in default.”


The record of this case demonstrates that Grievant did not object to the cancellation of the level one hearing.  Grievant did not request that the hearing remain noticed until a mediation was scheduled.  Grievant continued to express interest in scheduling mediation after being told that mediation could not be scheduled within 10 days of receipt of his grievance.  Grievant requested mediation at the beginning of the level one process, remained silent after his mediation request was granted and the level one hearing was cancelled.  In addition, Grievant communicated with the mediator about scheduling mediation in July 2015, after his return from travel outside of the United States.


Under these facts, no default occurred.  A level one hearing was timely scheduled by the Chief Grievance Administrator, but the hearing was cancelled because of a request by the Grievant for early mediation.  Any delay of the level one hearing was a direct result of the Chief Grievance Administrator’s efforts to honor a request made by the Grievant.


The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
 When a grievant asserts that his employer is in default, the grievant must establish such default by a preponderance of the evidence.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008); Harless v. W. Va. State Police, Docket No. 07-WVSP-080D (Mar. 21, 2008).  Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of “injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).


2.
A level one conference must be held within 10 working days of the date the grievance was received by the chief administrator.  W. Va. Code § 6C-2-4(a)(2).  A level one hearing must be held within 15 working days of the date the grievance was received by the chief administrator.  W. Va. Code § 6C-2-4(a)(2).


3.
West Virginia Code § 6C-2-3(a)(2) provides that “[t]he specified time limits may be extended to a date certain by mutual written agreement.” Time lines may be extended by the actions of the grievant and by the agreements of the parties.  Gerencir v. Kanawha County Bd. of Educ., Docket No. 01-20-500D (Nov. 30, 2001); Mullins v. Kanawha County Bd. of Educ., Docket No. 01-20-038D (Apr. 10, 2001).


4.
Grievant consented to a delay at level one with his request for mediation to be conducted in July 2015, and Grievant’s failure to object to a continuance of the scheduled level one hearing.


Accordingly, Grievant’s request for judgment by default is DENIED, and this  matter is ORDERED REMANDED to level one for a hearing to be held within 15 working days of receipt of this Order by Respondent. 

Date:
November 12, 2015                           
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�Where the grievant has consented to a delay by not objecting to a continuance, default is not appropriate.  Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997)(“A party simply cannot acquiesce to, or be the source of, an error during proceeding before a tribunal and then complain of that error at a later date.”)






