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DECISION

Grievant, Larry W. Bunting, Jr., filed this grievance against his employer, the Division of Corrections, on October 15, 2013, challenging the selection of another employee for a Corrections Case Manager position.
   As relief, Grievant seeks, “to be placed in the position applied for, or alternatively, in an equivalent position with similar hours and pay.  Grievant also seeks the fees and costs expended in pursuing the instant grievance, and such other and further relief as may be deemed just and proper.”


A hearing was held at level one on November 7, 2013, and a decision denying the grievance at that level was issued on December 18, 2013.  Grievant appealed to level two on December 27, 2013, and a mediation session was held at level two on June 9, 2014.  Grievant appealed to level three on July 16, 2014, and the parties thereafter agreed to submit this matter for decision based on the record developed at level one, with the opportunity to submit Proposed Findings of Fact and Conclusions of Law.  Grievant was represented by Kevin M. Pearl, Esquire, Frankovitch, Anetakis, Colantonio & Simon, Respondent was represented by John H. Boothroyd, Assistant Attorney General, and Intervenor represented herself.  This matter became mature for decision on receipt of the level one transcript on October 15, 2014.  Neither Grievant nor Intervenor submitted written proposals.


Synopsis

This grievance was filed when Grievant was not selected for a posted Corrections Case Manager position.  Grievant made many allegations, but did not demonstrate a flaw in the selection process or that he should have been selected for the position. 

The following Findings of Fact are made based on the evidence developed at level one.


Findings of Fact

1.
Grievant is employed by the Division of Corrections (“Corrections”), at the Northern Correctional Facility (“NCC”) in Moundsville, West Virginia, as a Correctional Counselor II.  He has been employed by Corrections since December 2012, beginning his employment with Corrections as a Correctional Officer II.  He began working as a Correctional Counselor II at NCC in August 2013.  Prior to this, he was employed at the Eastern Regional Jail for almost 12 years, ending his employment there in April 2010, as the Director of Inmate Services.  Grievant has a Bachelors Degree in Criminal Justice.


2.
On August 19, 2013, NCC posted a Corrections Case Manager position.  Grievant applied for the position, as did several other individuals, including Intervenor, Kari Maury.


3.
A three-member interview committee was appointed to interview the applicants and make a hiring recommendation.  The three members of the interview committee were Brandy Miller, a Unit Manager at NCC, Dale Griffith, Correctional Unit Manager at NCC,  and Karol Payne, Unit Manager at St. Mary’s Correctional Center.  Five applicants were interviewed for the position by the interview committee on September 17, 2013, including Grievant and Intervenor.


4.
Corrections’ Policy Directive 132.00 states that the interview committee “should consider and assess relevant factors for the posted position,” such as “experience, education, functional knowledge of the posted position, and abilities to carry out the duties and functions of the position; b.  intangible factors such as an applicant’s attitude and work ethic; c.  any other factors which the Interview Committee determines are relevant.”


5.
The interview committee unanimously recommended that Intervenor be placed in the posted position, and the recommendation was accepted, subject to confirmation from the Division of Personnel that Intervenor met the minimum qualifications for the position.  Grievant was ranked number three out of the five applicants interviewed by the interview committee.  Had Intervenor been found to be not minimally qualified for the position, or had she not been chosen for the position, Grievant would not have been the second choice of the interview committee for the position at issue.


6.
Intervenor has been employed by Corrections at NCC since December 16, 2010, as a Correctional Counselor I.  Prior to holding that position, she was employed by Corrections at NCC as an Office Assistant II for almost two years.
  She has an Associates Degree from West Virginia Northern Community College, and has earned an additional 18 credit hours from Glenville State College, primarily in Criminal Justice courses.


7.
Because of her work as a Correctional Counselor I at NCC, Intervenor had experience in case management with Corrections that Grievant did not have, which would be useful in performing the duties of the Corrections Case Manager position.  This was one of the reasons she was recommended for the position.


8.
The second choice of the interview committee was employed by Corrections at the Corrections Academy as a Correctional Trainer, and had been employed in this position since February 2008.  Prior to that, this applicant had worked at NCC for four years as a Correctional Officer II, at an airport as a Security Screening Supervisor and a Lead Security Screener for a year, at NCC for less than a year as a Correctional Officer I, at the Northern Regional Jail as a Correctional Officer I for a few months, and had served in the military.  This applicant had also been employed in various other jobs for several years, most of which were not related to security or correctional facilities.


9.
Because of the number of well-qualified applicants, the interview committee placed the most emphasis on the interview and on which applicant could transition into the job most easily.


10.
Ms. Miller is friends with Intervenor outside the work place.  Corrections’ Policy Directive 132.00 states that “[i]f a member of the Interview Committee determines that they cannot fairly evaluate an applicant for promotion, they shall recuse themselves from the interview process.”  Ms. Miller believed she could fairly evaluate the applicants, and did not recuse herself from the interview committee.  Policy Directive 132.00 does not preclude a member of the interview committee from participating in the interview of an applicant with whom the committee member is friends.


11.
Ms. Miller is Mr. Griffith’s supervisor, and asked him to serve on the interview committee.  Mr. Griffith was not aware that Ms. Miller and Intervenor were friends, but was aware that many of the employees of NCC are friends.  Ms. Miller did not make any statements to Mr. Griffith indicating that she wanted Intervenor to be placed in the posted position, and he did not make his recommendation based on Ms. Miller’s views.


12.
Sometime after July 1, 2013, but prior to the interviews for the position at issue, Intervenor was approved by NCC Warden Karen Pszczolkowski to attend LSCMI training,
 on the recommendation of Associate Warden of Programs Greg Yahnke.  Ms. Miller was not involved in this process.  Grievant was not in a Counselor position at this time, and he was not recommended for this training.  Counselor I’s may be LSCMI users.


13.
Corrections’ Policy Directive 132.00 states with regard to minimum qualifications for a posted position that, “[t]he division’s Director of Human Resources, will conduct a preliminary review to determine eligibility.  The Division of Personnel will make the final determination on qualifying, in accordance with applicable requirements.”  Policy Directive 132.00 does not require that interviews be suspended until this determination is made.


14.
Tonya Harrison, Acting Director of Human Resources for Corrections, sent Intervenor’s application for the position to the Division of Personnel for a determination as to whether Intervenor met the minimum qualifications for the position.  Ms. Miller was not involved in this communication with the Division of Personnel.


15.
The classification specification developed by the Division of Personnel for the Corrections Case Manager states as the minimum qualifications for the classification:

Training: Graduation from a accredited four-year college or university with a major in criminal justice, corrections, psychology, sociology, counseling and guidance, criminology, social work or related field.

Substitution: Experience in an area of corrections programming or treatment may be substituted for the required training on a year-for-year basis.

Experience: Two years of full-time or equivalent part-time paid experience in inmate counseling, security or treatment in a correctional setting or in counseling, counseling and guidance, as a probation and parole officer, mental health counselor or social worker.

Substitution: Master’s Degree from an accredited college or university in criminal justice, corrections, social work or related behavioral science field may substitute for the required experience on a year-for-year basis.


16.
On or about October 2, 2013, the Division of Personnel determined that Intervenor met the minimum qualifications for the posted position.  This determination was made after the interviews.  The interviews were conducted prior to this determination, because, at this time, the Division of Personnel had a backlog of reviews to complete, and it had been Ms. Harrison’s experience that it could take as much as 10 weeks for the Division of Personnel to respond to a request for review of qualifications.  This was not the first time interviews had been conducted prior to the final determination on qualifications.  If the Division of Personnel had found that Intervenor was not qualified for the position, the next choice on the interview committee would have been placed in the position.


17.
After the interviews had been conducted, the Division of Personnel requested additional information from Ms. Harrison regarding Intervenor’s job duties as an Office Assistant, and the transcript of the college courses she had taken.

Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


Grievant’s primary argument was that Intervenor was pre-selected for the position based on her friendship with Ms. Miller.  Grievant asserted that Mr. Griffith’s decision was tainted because he was Ms. Miller’s subordinate, and therefore felt pressured to recommend Ms. Miller’s friend.  Grievant’s argument with regard to Mr. Griffith’s decision-making process is pure speculation, supported only by the fact that he is Ms. Miller’s subordinate, and the fact that Grievant was not selected.  No evidence was placed in the record that Mr. Griffith knew Ms. Miller and Intervenor were friends, and Mr. Griffith denied that Ms. Miller had exerted any pressure on him.  Grievant’s position apparently is that his qualifications for the position were so far superior to those of any other candidate that the only possible explanation for his non-selection was personal bias.  The record does not support Grievant’s conclusions.


With regard to Ms. Miller’s friendship with Intervenor, and the “pre-selection” of Intervenor by Ms. Miller, Grievant asserted that “Ms. Miller allowed Ms. Maury, and only Ms. Maury, to attend LSCMI training - a training required for the position of Corrections Case Manager.”
  The testimony presented at level one, however, demonstrates that Ms. Miller had no role in deciding who attended LSCMI training.  Once again, Grievant’s conclusions are not supported by the facts.  All three members of the interview committee felt Intervenor was the best choice for the position, not just Ms. Miller.  Grievant did not demonstrate any bias in favor of Intervenor and against him because of Ms. Miller’s friendship with Intervenor.


Grievant also argued that Intervenor was not minimally qualified for the position at issue, and that the Division of Personnel improperly requested additional information from Intervenor regarding her work history after the deadline for submitting an application.  As to Grievant’s assertion that the Division of Personnel could not request additional information after the deadline for applications, Grievant presented no evidence of any practice, policy, rule, regulation, or statute which would preclude the Division of Personnel from making such a request during the process of determining whether an applicant is minimally qualified, nor did he present any testimony from any person with knowledge of the process.  Rather, Grievant’s argument is based solely on his own interpretations.  Likewise, his assertion that Intervenor was not minimally qualified was based solely on his own interpretation.  Grievant did not testify, nor did he offer any testimony to support his interpretation.  Grievant did not demonstrate that Intervenor was not minimally qualified for the position, that  the selection process was flawed, or that he was the best candidate for the position.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
Respondent’s determination that Grievant was not the most qualified applicant for the position at issue, or the second most qualified applicant, was based on relevant factors, and was not arbitrary or capricious, or clearly wrong.


6.
Grievant failed to demonstrate a flaw in the selection process.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
November 26, 2014
�  Grievant asserted in his lengthy statement of grievance that his non-selection constituted reverse discrimination, asserting that several women had been hired for positions at NCC.  No evidence was placed into the record to support this argument, and it is deemed abandoned.  Further, were the undersigned to address this issue, it is well-established that it is the definition of discrimination in the statute governing the grievance procedure that would be applied to the facts, not the Human Rights Act definition, as suggested by Grievant’s counsel.  Under that definition Grievant would have to demonstrate he was treated differently from similarly situated employees, not just that females were hired over their male counterparts.  The undersigned would further note that Grievant was advanced from a Correctional Officer II to a Correctional Counselor II in August 2013.


�  The level one transcript contains a number of inaudibles which make it impossible to determine what question had been asked at times, and what answer was given.  At one place in the transcript it notes that approximately 25 minutes of the hearing recording was inaudible, and at another point it notes that approximately 40 minutes of the hearing recording was inaudible.  This was brought to the attention of the parties by Grievance Board staff on November 18, 2014, when the undersigned discovered these omissions; however, none of the parties wished to convene a hearing at level three to supplement the record.


�  Grievant asserted that Intervenor had only worked at NCC for three years, “mainly as an office assistant.”  Grievant did not indicate how he arrived at his conclusions regarding Intervenor’s work history, but the record does not support Grievant’s assertions.


�  The record does not reflect what this training is.


�  One of the other applicants for the posted position, Lindee Wilson, testified that she was also offered this training, but declined to attend the training.






