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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

WYATT L. GRAHAM,



Grievant,

v.






Docket No. 2012-0907-WetED

WETZEL COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Wyatt Graham, filed this grievance on or about March 4, 2012, against his employer, Wetzel County Board of Education.  His Statement of Grievance alleged the following:

The superintendent’s letter to me dated 2-22-12 is discriminatory and harassing in nature, and it is unjustified as I was off work due to surgery and illness and therefore unable to meet her deadline.  I never violated “EDC”, as she claims - after receiving a copy of it.  Also, I was unable to make my illness occur to conform to their deadline.  Finally, the “unusually large number of letters of reprimand over the past several years” are contrived, fallacious, and malicious.

He seeks the following relief:

I would like the contrived, fallacious, and malicious discrimination and harassment from the superintendent to cease and desist.  Also, I would like the letter from the superintendent dated 2-22-12 and all matters referenced within the letters to be expunged from my file(s) at Wetzel County Schools.


This grievance was denied at level one following a hearing.  The parties were allowed to waive level two and the matter was set for a level three hearing.  A level three hearing was conducted before the undersigned administrative law judge on October 29, 2013, at the Grievance Board’s Westover office location.   At this hearing, Respondent 
indicated that it was willing to proceed on the lower level record rather than presenting any new evidence.  Grievant was uncertain on how to proceed and was given a cutoff date to indicate whether or not he wanted to submit on the lower level record or object to this and be given the opportunity to be heard for the purpose of presenting new evidence.  No objection to the undersigned deciding this grievance on the lower level record was filed by Grievant.  Grievant appeared in person and by his representative, Owens L. Brown, West Virginia Education Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of Respondent’s proposed findings of fact and conclusions of law on December 4, 2013.


Synopsis


Grievant is a bus operator employed by Respondent.  Grievant challenges a letter of reprimand issued to him on February 22, 2012.  The substance of this letter of reprimand was the subject of a prior related grievance between these same parties.  In that grievance, Mr. Graham challenged his three-day suspension without pay.  During the course of that hearing, Grievant challenged the content of the February 22, 2012, letter of reprimand.  The grievance was denied by the undersigned after a level three hearing.  That decision was later affirmed by the Circuit Court of Kanawha County.  This grievance is barred by the doctrine of claim or issue preclusion.  The lower level record also established the charges against Grievant by a preponderance of the evidence.


The following findings of fact are based on the record developed at level one.


Findings of Fact


1.
Grievant is employed as a bus operator by the Wetzel County Board of Education.


2.
After hours on Sunday, January 29, 2012, and Thursday, February 2, 2012, Grievant was present at the school board’s bus garage in New Martinsville, West Virginia.  Among other things, Grievant was seen entering school buses other than his own.


3.
In a letter dated February 9, 2012, Superintendent Diane Watt questioned Grievant’s presence in the bus garage parking area after hours on the above date.  The Superintendent required either an appointment with her at her office or a written explanation from Grievant no later than February 17, 2012.


4.
Grievant did not respond to the Superintendent.


5.
Grievant’s supervisors have had significant difficulty in obtaining Grievant’s cooperation in meeting with them as requested and in otherwise acting in conformity with their instructions.


6.
On February 22, 2012, the Superintendent sent the Grievant a letter of reprimand regarding the violations of policy relating to his conduct at the bus garage, and Grievant’s continuing pattern of misconduct.


7.
The substance of this letter of reprimand was the subject of a prior related grievance between these same parties.  In that grievance, Mr. Graham challenged his three-day suspension without pay.  During the course of that hearing, Grievant challenged the content of the February 22, 2012, letter of reprimand.  The grievance was denied by the undersigned after a level three hearing.


Discussion


Respondent correctly points out that this grievance challenges the same disciplinary action filed by this Grievant in 2012, which was assigned Docket Number 2013-0014-WetED.  A Decision in that grievance was issued by the Grievance Board on February 15, 2013.  Respondent has raised arguments related to claim preclusion and issue preclusion.  An assertion that a grievance is precluded by claim preclusion or issue preclusion is an affirmative defense that must be proven by a preponderance of the evidence.  See generally Vance v. Jefferson County Bd. of Educ., Docket No. 03-19-018 (May 27, 2003).


The doctrine of claim preclusion (or res judicata) may be applied by an administrative law judge to prevent the “relitigation of matters about which the parties have already had a full and fair opportunity to litigate and which were in fact litigated.” Vance, supra; Liller v. W. Va. Human Rights Comm’n, 180 W.Va. 433, 440, 376 S.E.2d 639, 646 (1988).  “Before the prosecution of a lawsuit [grievance] may be barred on the basis of res judicata, three elements must be satisfied. First, there must have been a final adjudication on the merits in the prior action by a court having jurisdiction of the proceedings.  Second, the two actions must involve either the same parties or persons in privity with those same parties.  Third, the cause of action identified for resolution in the subsequent proceeding either must be identical to the cause of action determined in the prior action or must be such that it could have been resolved, had it been presented, in the prior action.”  Syl. Pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997).


Relatedly, “[c]ollateral estoppel [or issue preclusion] will bar a claim if four conditions are met: (1) The issue previously decided is identical to the one presented in the action in question; (2) there is a final adjudication on the merits of the prior action; (3) the party against whom the doctrine is invoked was a party or in privity with a party to a prior action; and (4) the party against whom the doctrine is raised had a full and fair opportunity to litigate the issue in the prior action.”  Syl. Pt. 1, State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995).


This grievance involves the very same parties and issues as the grievance filed in 2012, and previously ruled on by the Grievance Board.  The substance of the instant letter of reprimand was the subject of a prior related grievance between these same parties.  In that grievance, Mr. Graham challenged his three-day suspension without pay.  During the course of that hearing, Grievant challenged the content of the February 22, 2012, letter of reprimand.  The grievance was denied by the undersigned after a level three hearing.  Both grievances are the result of several letters of reprimand that have been issued to Grievant concerning the same type of misconduct.  Under the doctrine of claim or issue preclusion, Grievant is barred from re-litigating these same matters again with his employer.


 Even were the merits to be addressed, Respondent met its burden of proof at level one and established the charges against Grievant by a preponderance of the evidence.
  The evidence presented at level one was overwhelming.  Based on the facts proven by the Board of Education, the letter of reprimand issued by the Superintendent was warranted.  The letter was based on legitimate concerns about the employee’s pattern of behavior and was a reasonable response to that behavior.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
The doctrine of res judicata is an affirmative defense that must be proven by Respondent by a preponderance of the evidence.  156 C.S.R. 1 § 3.  See Vance v. Jefferson County Bd. of Educ. , Docket No. 03-19-018 (May 27, 2003).


2.
The doctrine of res judicata may result in the dismissal of a grievance when a party seeks to litigate “matters about which the parties have already had a full and fair opportunity to litigate and which were in fact litigated.”  Liller v. W. Va. Human Rights Comm’n, 180 W. Va. 433, 376 S.E.2d 639 (1988); Peters v. Raleigh County Bd. of Educ., Docket No. 95-41-035 (Mar. 15, 1995).


3.
“Before the prosecution of a lawsuit may be barred on the basis of res judicata, three elements must be satisfied.  First, there must have been a final adjudication on the merits in the prior action by a court having jurisdiction of the proceedings.  Second, the two actions must involve either the same parties or persons in privity with those same parties.  Third, the cause of action identified for resolution in the subsequent proceeding either must be identical to the cause of action determined in the prior action or must be such that it could have been resolved, had it been presented, in the prior action.”  Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997); Harmon v. Fayette County Bd. of Educ., Docket No. 03-10-035 (May 6, 2003).


4.
 This grievance involves the very same parties and issues as the grievance filed in 2012, and previously ruled on by the Grievance Board.  Both grievances are the result of several letters of reprimand that have been issued to Grievant concerning the same type of misconduct.  Under the doctrine of  claim or issue preclusion, Grievant is barred from re-litigating these same matters again with his employer.


5.
Respondent met its burden of proof at level one and established the charges in the letter of reprimand by a preponderance of the evidence.

Accordingly, this grievance is DENIED.


 Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 March 7, 2014                               
__________________________________








Ronald L. Reece







  
Administrative Law Judge
	�In grievances involving a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  






