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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JESSE L. SHREVE, JR.,



Grievant,

v.






Docket No. 2014-1169-RanED

RANDOLPH COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Jesse Shreve, Jr., filed this action directly to level three on March 7, 2014, because he was suspended for one day without pay for failure to put chains on the tires of his bus and for getting stuck in the snow.  Grievant asserts that his actions did not constitute misconduct, and that a similarly situated employee was only given a reprimand.  Grievant seeks compensation for lost wages, restoration of seniority and any other benefit lost as a result of his suspension.  Grievant also seeks to have all references of his suspension without pay removed from his personnel files.


A level three hearing was conducted before the undersigned on July 22, 2014, at the Randolph County Senior Center, Elkins, West Virginia.  Grievant appeared in person and by his counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice LLP.

This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on September 2, 2014.


Synopsis


Grievant is employed by Respondent as a bus operator.  In the fall of 2013, Grievant received a reprimand for mildly critical comments on a social media outlet.  This discipline was not grieved.  On February 17, 2014, there was snow on some of the roads in Randolph County.  Grievant had no difficulty operating his bus without chains until he reached a turnaround area, which was shaded and had snow and slush.  Due to the road being narrow and in a turn, Grievant could not safely put chains on his bus.  Grievant’s bus got stuck in the snow at the turnaround area.  Grievant was suspended for one day without pay for failure to have chains on his bus that day.  A fellow bus operator received a letter of reprimand for failure to put chains on the tires of her bus on the same date.  A letter of reprimand was sufficient discipline given the facts of this case.  Accordingly, this grievance will be granted, in part, and denied, in part.


The following findings of fact are based on the record developed at level three.


Findings of Fact


1.
Grievant works for Respondent as a regularly employed bus operator.


2.
In the fall of 2013, Grievant received a written reprimand for a mildly critical comment on a social media outlet.  Grievant did not grieve the reprimand due to the comment being somewhat derogatory to his fellow employees and his belief that they might have taken offense.


3.
By memorandum dated November 15, 2013, Respondent’s Transportation Coordinator, Randy Long, instructed bus operators to put chains on the tires of their buses when the roads were snow covered.


4.
Grievant applied chains to the tires of his bus on a number of occasions prior to February 17, 2014.


5.
On February 17, 2014, there was snow on some of the roads in Randolph County.  Mechanic, James Arbogast, recalled that a few buses had chains on the tires while leaving the garage, but all the chains had been removed from the tires of the buses upon the return to the bus garage.  Mechanic, Thomas Pennington, indicated that several of the buses still had chains on the tires upon returning to the bus garage.


6.
On February 17, 2014, Grievant had no difficulty until he reached the portion of his run where he traveled up a small hollow named Cherry Run.  There were some shaded areas on that narrow road that had some snow and slush on them, but the road was so narrow, Grievant had no safe place to stop and apply his chains.  The off-road turnaround area was snow covered, but Grievant was able to turn his bus around in it and felt he would have no trouble pulling out of the turnaround.  Grievant waited for a short time until it was time to begin picking up his students.  However, when he tried to pull out of the turnaround area, it became apparent that the bus was stuck.


7.
Grievant called the garage for assistance and two mechanics came out and helped pull the bus out.  


8.
On February 17, 2014, Bus Operator, Gloria Arbogast, got stuck in the snow because she had not put chains on the tires of her bus.  Ms. Arbogast also needed assistance in getting her bus out of the snow.


9.
Grievant was suspended for one day without pay for his failure to put chains on the tires of his bus.


10.
Gloria Arbogast received a letter of reprimand for her failure to put chains on the tires of her bus.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  Where the evidence equally supports both sides, the employer has not met its burden.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The underlying facts of this case are basically undisputed by the parties.  The central issue in this grievance is one of appropriate punishment.  Respondent argues that the suspension of one day without pay was not an unreasonable consequence for Grievant’s conduct.  Respondent contends that Grievant did not explain why he did not undertake to immediately put his snow chains on at the turnaround when he was fully aware of the road conditions and the snow-covered conditions of the turnaround.  Respondent notes that Grievant’s decision was apparently motivated by his election to attend to personal business rather than the deployment of snow chains and the fact he was able to pull out of the turnaround upon his arrival without the use of snow chains.


Grievant counters that he and Ms. Arbogast were guilty of the same offense on February 17, 2014.  Grievant and Ms. Arbogast did not receive the same penalty.  Respondent justifies the disparate treatment on the basis that Grievant had received a prior letter of reprimand and Ms. Arbogast had not received any such reprimand.  Since the events of February 17, 2014, constituted Grievant’s second offense and Ms. Arbogast’s first offense, by application of the principles of progressive discipline, a one-day suspension was Grievant’s appropriate punishment and a letter of reprimand was Ms. Arbogast’s appropriate punishment.


The undersigned agrees with Mr. Roush that this reasoning fails on two grounds.  First, Respondent does not have a written policy regarding progressive discipline.  An enforceable personnel policy must be in writing and available to employees pursuant to state law.
  Second, the general principles of progressive discipline call for increasing severity of penalties upon failure of an employee to correct a particular problem.  Notwithstanding Superintendent George’s attempt to link Grievant’s social media comments and his failure to put chains on his tires, there is no correlation.  The Grievance Board has previously ruled that when an education employer’s disciplinary action against its employee is unduly harsh when compared to a penalty meted out to another similarly-situated employee, it is appropriate to remove or reduce that imposition of discipline.
  


Accordingly, the undersigned finds that Grievant, under the particular circumstances of this case, has demonstrated that the penalty of a one-day suspension was clearly excessive  and an inherent disproportion between the offense and the personnel action.  This is particularly true given the undisputed fact that a similarly-situated employee was given a letter of reprimand as a penalty for the same offense.  In addition, there exists in the record the undisputed lack in clarity with which the Grievant was advised of prohibitions against the conduct involved.  The record did establish that tire chains were required when roads were snow covered; however, the record also established that this mandate’s application was somewhat unclear since many of the county roads were not snow covered.  This grievance is granted, in part, and denied, in part.


The following conclusions of law support the decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  


2.
"When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved."  Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994).  See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 20, 1997).


3.
Grievant has demonstrated that mitigation is appropriate in this case given a lesser penalty was imposed against an employee guilty of a similar offense; the penalty is disproportionate to the offense proven; and the undisputed lack in clarity with which the Grievant was advised of prohibitions against the conduct involved.


Accordingly, this grievance is GRANTED, IN PART, AND DENIED, IN PART.  Respondent is ORDERED to reduce Grievant’s penalty to a written reprimand, and to pay him back pay and restore all benefits he lost as a result of the one-day suspension.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 October 10, 2014                                
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�Grievant posted the following comment in the context of a discussion of the School Bus Safety Rodeo:


“Sounds about right.  Lol.  Probably 55 or so full time drivers and 11 or so subs.  Scary thing is if I’m 3rd best in the county think about who’s hauling your kids.  Lmao.”


�West Virginia Code § 18A-2-12a(b)(7).


�Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (April 16, 1991).  






