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GRIEVANCE BOARD

DEBRA SAYRE,



Grievant,

v. 






       DOCKET NO. 2012-0140-CONS(R)
MASON COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

On July 1, 2011, Debra Sayre (Grievant) filed a grievance at Level One of the grievance procedure against her employer, the Mason County Board of Education (“MCBOE” or “Respondent”) alleging the following:

Grievant contends that respondent extended Grievant’s daily schedule for the 2011-2012 school year and future school years without the consent of the grievant and without due process, i.e., notice and an opportunity for hearing.  Grievant alleges a violation of W. Va. Code 18A-2-5, 18A-2-6, 18A-2-8a, 18A-2-12a & 18A-4-8(m).

As relief, Grievant sought “restoration of Grievant’s daily schedule to the 2010-2011 number of hours worked and compensation for all time worked over and above the 2010-2011 required number of hours worked per day with interest.”  This grievance was assigned Docket No. 2012-0013-MasED.  At or about the same time, another 50 school service personnel employed by MCBOE filed nearly identical grievances.  This Grievance was consolidated with the other service employees’ grievances as Docket No. 2012-0140-CONS.  That consolidated grievance was subsequently processed through Level Three where a decision was issued on January 17, 2013, granting the grievance and providing the following relief:

. . . it is hereby ORDERED that Grievants be returned to a seven-hour per day work schedule, and that each Grievant be compensated at their regular hourly rate of pay, as back pay with statutory interest, less any appropriate deductions but including all benefits derived therefrom, for each hour greater than 35 hours per week, up to and including 40 hours per week, which any Grievant worked during the 2011-12 or 2012-13 school years, and forward from the date of this Decision until the prior work schedule is restored.  It is further ORDERED that any Grievant who worked more than 40 hours per week during the 2011-12 or 2012-13 school years, and who did not receive FLSA overtime for such hours, be paid at one and one-half times their regular rate of pay, as back pay with statutory interest, less any appropriate deductions, and such payments shall continue forward from the date of this Decision until the prior work schedule is restored.  In calculating any such 35-hour or greater work week, Respondent will include the 30-minute duty-free lunch hour and two 15-minute duty-free breaks each workday, unless a Grievant previously waived such benefits in writing.   


Nott v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013), aff’d, Cir. Ct. of Kanawha County, Civil Action No. 13-AA-23 (July 29, 2013). 

Although the Circuit Court affirmed the Level Three decision on July 29, 2013, Respondent sought further review from the Court.  On May 12, 2014, the Honorable Louis H. Bloom, Judge of the Circuit Court of Kanawha County, issued an “Order Remanding Case to the West Virginia Public Employees Grievance Board” (“Remand Order”).  The Remand Order stated, in pertinent part, as follows:

It appears to this court that the issue of Ms. Sayre’s entitlement to relief was not factually developed at levels I or III of the grievance.  Consequently, pursuant to authority granted by West Virginia Code § 6C-2-5(d), this court hereby remands this case to the Administrative Law Judge at level III with direction to conduct an evidentiary hearing solely on the issue of whether Debbie Sayre is entitled to an extra hour of compensation for the time period of July 1, 2011 through May 8, 2013 and, if so, whether the Board of Education of the County of Mason is entitled to an offset or any other consideration related to Ms. Sayre’s possession of a 261-day contract of employment during the time period of July 1, 2011 through May 8, 2013.

In accordance with the Remand Order, a Level Three hearing was conducted in Charleston, West Virginia, on October 3, 2014. Grievant was represented by John Roush, Esquire, with the West Virginia School Service Personnel Association.  Respondent was represented by Gregory Bailey, Esquire, with Bowles Rice.  This matter became mature for decision on November 3, 2014, upon receipt of the last of the parties’ post-hearing proposals.  

Synopsis

Upon remand from the Circuit Court of Kanawha County, the evidence established that Respondent Mason County Board of Education awarded Grievant an increase in her contract from 220 days to 261 days without any notice that a change in her working hours from a 7-hour day to an 8-hour day would result from accepting the duties of an “administrative secretary.”  When Grievant was instructed to begin working an 8-hour day at the beginning of the 2011-2012 school year, both she and her supervisor understood that this change was in accordance with a policy change requiring all school service employees to work 8-hour days.  Grievant filed a grievance challenging that change which was processed through Level Three with approximately 50 other affected employees.  The grievance was granted at Level Three and appealed to the Circuit Court of Kanawha County where the Grievance Board’s decision was affirmed.  At no time prior to the Court’s initial ruling in favor of the grievants was there any contention that Grievant Sayre’s employment situation was different.  In addition, Grievant’s work schedule was restored to a 7-hour work day in May 2013, and she continued to work a 7-hour day until the beginning of the 2013-2014 school year, when all employees voluntarily consented to change their work schedules.  In these circumstances, Grievant is entitled to back pay on the same basis as all other prevailing grievants in the consolidated Nott matter.    

The following Findings of Fact are made based upon the record previously developed in Nott v. Mason County Bd. of Educ. and at the Level Three hearing on remand.

Findings of Fact

1.
At all times pertinent to this grievance, Debra Sayre (“Grievant”) was employed by Respondent Mason County Board of Education (“MCBOE”) in the school service personnel classification of Secretary III.

2.
Ruth Caplinger is presently employed by MCBOE as its Director of Career and Technical Education, Principal of the Career Center, and supervisor over the school nurses.  

3.
Suzanne Dickens is employed by MCBOE as its Superintendent of Schools. 


4.
Prior to June 2011, the duly established Service Personnel Work Schedule Policy for MCBOE required “administrative secretaries” to work eight (8) hours per day and “school secretaries” to work seven (7) hours per day.  See R Ex 1.  

5.
During the 2010-2011 school year, Grievant was employed by MCBOE as a Secretary III at the Mason County Career Center reporting to Ms. Caplinger.  While assigned to the Career Center during the 2010-2011 school year, Grievant and another Secretary, Lana Rayburn, worked a 7-hour work day, under a 220-day contract.  In accordance with MCBOE’s policy for service personnel, Grievant and Ms. Rayburn were considered and treated as “school secretaries” during the 2010-2011 school year, which ended on June 30, 2011.

6.
During the 2010-2011 school year, Ms. Caplinger was employed by MCBOE as its Director of Maintenance and Director of Vocational Education. 


7.
During the 2010-2011 school year, Grievant’s day-to-day work focused on the financial aspects of the Career Center’s operations, including accounting for grant funds.  


8.
In or about May 2011, Ms. Caplinger and Superintendent Dickens asked Grievant to take on additional secretarial responsibilities supporting the financial activities of the Maintenance Department.  Grievant was told that, if she accepted these additional responsibilities, she would be placed on a 261-day contract.  A 261-day contract ordinarily includes paid vacation benefits.  Such benefits are not afforded to school service personnel who are employed under a 220-day contract. 

9.
At the time Grievant was offered a 261-day contract, all other secretaries then employed by MCBOE under 261-day contracts were considered “administrative secretaries” and, as such, were required to work an 8-hour day.  

10.
On May 31, 2011, MCBOE met and approved an increase in employment days for Grievant from 220 days to 261 days.  The Board’s minutes identified Grievant’s position as “secretary for Mason County Career Center and the Director of Vocational/Maintenance.”  See G Ex 2.  An administrative note entered in the Board’s minutes noted that the change in Grievant’s employment term was “based on the fact that all other directors have a 261 day secretary.”  G Ex 2.


11.
At no time did any MCBOE supervisor or administrator advise Grievant that by accepting a 261-day contract she would become an “administrative secretary” and no longer be considered a “school secretary,” or that her daily work schedule would be changed to an 8-hour work day instead of the 7-hour work day she had been performing as a “school secretary.” 


12.
In June 2011, the Mason County Board of Education determined that all school secretaries, cooks and aides would be required to work 8-hour days rather than 7-hour days, and the regular work week for all such employees would consist of 40 hours rather than 35.  This change became effective on July 1, 2011, at the beginning of the 2011-2012 school year.  See Nott v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013), aff’d, Cir. Ct. of Kanawha County, Civil Action No. 13-AA-23 (July 29, 2013). 


13.
On July 1, 2011, the first day of the 2011-2012 school year, Grievant began working an 8-hour work day, as did Ms. Rayburn, the other secretary in the Career Center.  Likewise, all other school service personnel employed by MCBOE who had been working 7-hour work days commenced working 8-hour days.  See Nott v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013).  Coincidentally, July 1, 2011, marked the beginning of Grievant’s new 261-day contract.


14.
On July 1, 2011, Grievant filed a grievance against MCBOE challenging the change in her daily work schedule.  This grievance was assigned Docket No. 2012-0013-MasED, and was later consolidated with similar grievances by other MCBOE school service employees as Docket No. 2012-0140-CONS, and styled as Nott, et al. v. Mason County Board of Education (“Nott”).

15.
Grievant was the only grievant in the consolidated Nott grievance who was employed under a 261-day contract which included paid vacation benefits.


16.
At no time prior to the Level Three hearing and decision in Nott did MCBOE object to Grievant’s inclusion in the Nott grievance proceeding on the basis that her working hours had been changed from a 7-hour day to an 8-hour day as a consequence of her acceptance of a 261-day contract, or that she had become an “administrative secretary.”

17.
As a result of assuming additional secretarial duties in support of the MCBOE Maintenance Department in July 2011, Grievant began spending part of her work day in the Maintenance Department, which is in a location separate from the Career Center.  The amount of time Grievant spent in each location varied during the school year, with more time being spent at the Maintenance Department during the summer months when school is not in session and more maintenance projects are undertaken.  In addition, more time was spent in the Maintenance Department when this additional assignment started while Grievant became familiar with the operation.  Grievant currently spends more time at the Career Center because she can remotely perform duties relating to Maintenance using various automated systems or programs.  Generally, Grievant spends the majority of her time during the school year performing duties related to the Career Center.

18.
On February 7, 2013, Grievant signed a “Consent to Adjustment of Work Assignment” in which she essentially agreed to work an 8-hour work day without receiving additional compensation, effective at the beginning of the 2013-2014 school year.  See G Ex 3.  The other Nott grievants, as well as all MCBOE school service personnel employed as secretaries, were offered this option, and all similarly agreed.  

19.
On or about May 8, 2013, at the direction of Ms. Caplinger, Grievant and Ms. Rayburn resumed working 7-hour days.  At or about the same time, the other Grievants in Nott v. Mason County Bd. of Educ. resumed working 7-hour work days.  Thereafter, Grievant continued working a 7-hour work day until the beginning of the 2013-2014 school year, when the 8-hour work day became effective in accordance with the Consent to Adjustment of Work Assignment which she and other service personnel employees executed in or about February 2013.       


20.
There are no documents which identify any of the positions held by Grievant as either a “school secretary” or an “administrative secretary,” nor do MCBOE’s policies define these terms.  On June 12, 2013, MCBOE denied Grievant’s request to be reclassified from Secretary III to “Executive Secretary.”  See G Ex 1.
Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving each element of her grievance by a preponderance of the evidence.  Procedural Rule of the W.  Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  See Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997). “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).

As required by the Remand Order, the undersigned Administrative Law Judge finds that Grievant was one of approximately 50 school service personnel employed by the Mason County Board of Education (“MCBOE”) who prevailed in a consolidated grievance before this Grievance Board styled Nott, et al., v. Mason County Board of Education (“Nott”).  See Nott v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013).  After the Grievance Board’s decision was affirmed by the Circuit Court of Kanawha County, MCBOE sought relief from the Circuit Court contending that Grievant was an 8-hour employee from July 1, 2011 through May 8, 2013, and, as such, was not entitled to any relief.  After finding that the issue of Grievant’s “entitlement to relief was not factually developed at levels I or III,” the Circuit Court remanded this matter to Level Three “with direction to conduct an evidentiary hearing solely on the issue of whether Debbie Sayre [Grievant] is entitled to an extra hour of compensation for the time period of July 1, 2011 through May 8, 2013 and, if so, whether the Board of Education is entitled to an offset or any other consideration related to Ms. Sayre’s [Grievant’s] possession of a 261-day contract of employment during the time period of July 1, 2011 through May 8, 2013.”  

MCBOE has taken the position that it considers all of its secretarial employees who hold 261-day contracts as “administrative secretaries” rather than “school secretaries.”  Accordingly, when Grievant was transferred from her 220-day contract to a 261-day contract, she became an administrative secretary, even though her duties otherwise remained the same.  She simply began performing similar duties relating to the finances of the Maintenance Department, in addition to the duties she was already performing at the Career Center.   Under MCBOE’s policy that was in effect prior to July 1, 2011, administrative secretaries worked an 8-hour day, and school secretaries worked a 7-hour day.  Therefore, when Grievant became a 261-day employee, established policy required that she work an 8-hour day like all other administrative secretaries, not because of the June 2011 policy change for school secretaries and other school service personnel which was determined to violate the “non-relegation clause” in W. Va. Code § 18A-4-8(m) by this Grievance Board’s decision in Nott v. Mason County Bd. of Educ. 


MCBOE’s position on this issue is simply not persuasive.  Although the evidence indicates that other secretaries with 261-day contracts were considered administrative secretaries and required to work an 8-hour work day prior to July 1, 2011, MCBOE did not object to the inclusion of Grievant with the other school service personnel who collectively pursued their grievance to a successful conclusion at Level Three and in the Circuit Court of Kanawha County.  Further, after this Grievance Board’s decision in Nott, Grievant’s work day was reinstated to a 7-hour work day, one hour less than these other employees who were considered “administrative secretaries.”  Although MCBOE had arguable authority to treat Grievant as an administrative secretary required to work an 8-hour day, this never happened.  Instead, MCBOE allowed Grievant to pursue her grievance through Level III, as well as an initial appeal to the Circuit Court of Kanawha County, without objection.  MCBOE administrators then restored her to a 7-hour work day after the Nott decision.  These events demonstrate that MCBOE never treated Grievant as an administrative secretary who was already required to work an 8-hour work day.     


When Grievant was offered the 261-day position, she was not informed that she would be required to start working an 8-hour day rather than the 7-hour day she had been working.  Grievant’s supervisor at the time, Ruth Caplinger, was not aware that Grievant was expected to work an 8-hour day for any reason other than the fact that MCBOE had adopted a policy requiring all secretaries to work an 8-hour day.  Indeed, after the consolidated grievance was decided by this Grievance Board, Grievant and another secretary who worked in the Vocational Center were told to revert back to working a 7-hour day, until all service personnel employees, including Grievant, began working 8-hours days in accordance with written agreements which all employees had previously accepted.  


MCBOE contends that any back pay received by Grievant will constitute a “windfall” and will make Grievant the highest paid Secretary on the school board’s payroll.  Exactly which principle of law would be violated in this event is not explained, and the undersigned is not aware of any.  Grievant did everything that was asked of her.  She filed a grievance complaining that her working hours were being extended without compensation or agreement.  No objection to her inclusion with the other 7-hour day service personnel was made until MCBOE began calculating the back pay cost.  Grievant has established that in the circumstances presented, she is entitled to her full back pay without any offset.  See Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).          

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
In a non-disciplinary matter, Grievant has the burden of proving each element of her grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  See Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Runyon v. Mingo County Bd. of Educ., Docket No. 93-29-481 (Apr. 4, 1994).


2.
Grievant established by a preponderance of the evidence that Respondent MCBOE did not notify her that, as a consequence of accepting a 261-day contract which included paid vacation benefits, she would become an “administrative secretary” rather than a “school secretary” and, as a consequence, henceforth be required to work an 8-hour day rather than a 7-hour day.


3.
Grievant established by a preponderance of the evidence that following the decision of this Grievance Board in Nott v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013), MCBOE treated Grievant as a school service employee who had been required to work a 7-hour day, restoring her work schedule to the same 7-hour work day authorized for other school secretaries, until the beginning of the 2013-2014 school year when all school service employees had voluntarily consented to a change in their work schedule to an 8-hour day without any change in compensation or benefits.  


4.
Respondent failed to establish that any law, rule, regulation or policy prohibits Grievant from receiving back pay in the circumstances presented, or entitles MCBOE to any offset of that back pay.


Therefore, this grievance is hereby GRANTED.  As a prevailing grievant in Nott v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013), Grievant is entitled to be compensated at her regular hourly rate of pay, as back pay with statutory interest, less any appropriate deductions, for each hour greater than 35 hours per week, up to and including 40 hours per week, which she worked during the 2011-2012 or 2012-2013 school years, until her prior work schedule was restored on or about May 8, 2013.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
November 14, 2014

    ______________________________








          LEWIS G. BREWER








    Administrative Law Judge
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