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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SHARON CLARK, et al.,



Grievants,

v.






Docket No. 2013-2251-CONS

PRESTON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievants, Sharon Clark, Cynthia Dawn Foley, Joan Rae Jenkins and Debra Jean Wolfe, filed this grievance against Respondent, Preston County Board of Education, on or about December 20, 2012.  Grievants assert that Respondent improperly denied them credit for private sector service in the calculation of their salaries in light of the fact that another regularly employed secretary was awarded increment credit for prior work experience earned outside of the school system.  Grievants seek credit for private sector experience in the calculation of their salaries.  Respondent advised Grievants that they would not receive any prior work experience credit on or about August 8, 2013.


Grievants appealed to level two on or about August 16, 2013.  By order entered on September 9, 2013, the grievances were consolidated and assigned the above docket number.  A level two mediation session was conducted on December 12, 2013.  Grievants appealed to level three on December 23, 2013.  The undersigned conducted a level three hearing on May 6, 2014, at the Grievance Board’s Westover office location.  Grievants appeared in person and by their counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Gregory W. Bailey, 
Bowles Rice LLP.  This case became mature for consideration upon receipt of the last of the parties’ fact/law proposals on June 9, 2014.


Synopsis


Grievants argue that they should receive a salary supplement based upon prior work experience that was similar to the duties they perform for Respondent.  Grievants argue that they perform like assignments and duties to an employee of Respondent that was granted prior work experience credit.  The record established that the prior superintendent that granted the work experience credit did so without the appropriate authority.  In addition, the record failed to establish that Respondent violated West Virginia Code § 18A-4-5b.

The following findings of fact are based upon the record of this case.


Findings of Fact


1.
Grievants are employed as school secretaries and they all hold the classification of Secretary III.


2.
The employee whom Grievants point to for comparison is Susan Hooton.  She is employed as an Executive Secretary assigned to the Central Office with primary duties and responsibilities in the area of Title I programs.


3.
It is undisputed that Ms. Hooton was granted a total of twelve years of experience for pay purposes based upon her application to receive credit for private sector experience.   


4.
Assistant Superintendent of Preston County Schools, Craig Schmidl, indicated that the decision to grant Ms. Hooton private sector experience credit was made by former Superintendent Larry Parsons.  Mr. Schmidl confirmed that the decision was made without the involvement or knowledge of either the Preston County Board of Education or the West Virginia Board of Education.


5.
In a report issued by the Office of Education Performance Audits (OEPA) in November 2012, the Preston County Board of Education was cited for awarding credit for work experience earned prior to being employed by the school system, noting that it was improper to grant such credit without a local policy and, if granted pursuant to a local policy, it must be granted in uniform fashion.  The report also noted that the granting of such additional work experience must be paid from local funds.  Respondent’s Exhibit No. 4.


6.
Following the issuance of the OEPA report, Grievants initiated this grievance, seeking to be awarded private sector experience credit.  Grievants agreed that their grievances be held in abeyance for the purpose of affording the Preston County Board of Education an opportunity to develop a policy that would address the issue of private sector experience credit.


7.
During a meeting conducted on June 10, 2013, the Preston County Board of Education approved a policy that provided, in pertinent part, the following:

West Virginia Code §18A-4-5b grants boards of education the discretion to establish salary schedules for service personnel which are in excess of the state minimums fixed by the Code.  Such supplement shall be paid from local funds.

The amount of the designated supplement shall be published in any job posting for the identified classification.  Said supplement shall be applied uniformly within that classification.  Said supplement shall also be included in the salary scales maintained by the Finance Office.

When it has been determined that the state minimum salary schedules and the existing county supplements for school service personnel classifications in an area of “critical need” are insufficient to provide competitive compensation in the region after accounting for existing salary level, annual leave, sick leave, insurance benefits, retirement benefits and any other benefits, the Preston County Board of Education may, at its discretion, designate a “salary supplement” to entice qualified employees to apply for employment with the Board.  The “critical need” designation may be applied to any service personnel classification identified in WVC §18A-4-8.  Prospective service employees who meet the afore stated criteria shall be entitled to a maximum of 15 years of experience credit for related outside experience obtained prior to employment with the district.

Outside employment must be for a minimum of 133 days per calendar year in order to qualify for a year of experience credit.  Eligibility for outside employment experience credit requires that the duties performed in such outside employment to be substantially aligned with the job description associated with the job classification.


8.
During the process of awarding prior work experience to Ms. Hooton, there was no discussion or consideration of the concept of “critical need,” merely the similarity between the prior work experience and the position of the employee requesting the prior work experience.


9.
Kathryn Contic is employed as an Executive Secretary in Respondent’s transportation department.   She also received the prior work experience credit, however, the record does not indicate how many years or for what type of service.


10.
Assistant Superintendent Schmidl acknowledged that the applications of the Grievants, under the terms of the above-referenced policy, were denied on the basis that prior private sector experience was not aligned with the duties and responsibilities contained in the secretary job description, and that school secretaries were not regarded as a classification that fit the “critical need” language in accordance with the terms of the policy.


11.
No employees received prior work experience under this policy and the policy was eliminated on November 13, 2013, by the Respondent.


12.
Susan Hooton and Kathryn Contric received notice of elimination of the prior work experience increment which they had been credited for the 2014-2015 school year.


13.
Grievant, Joan Rae Jenkins, seeks prior work experience for her work as a secretary for a trucking company from January 1, 1986, through December 31, 1989.


14.
Grievant, Debra Jean Wolfe, seeks prior work experience for her work at the Kinney Shoe Factory from February 8, 1970, through November 1, 1974; for her work at Rockville Mining Company from November 4, 1974, through October 17, 1977; and for her work at WesBanco bank from February 8, 1995, through March 6, 1996.


15.
Grievant, Cynthia Foley, seeks prior work experience for her work at Albright National Bank/WesBanco from 1980 through 1989; and her work at a medical practice as a receptionist and transcriptionist from February 26, 1990, through June 18, 1999.


16.
Grievant, Sharon Sue Clark, seeks prior work experience for her work as a secretary/representative at Sheidow Bronze Corporation in Kingwood, West Virginia, from June 27, 1977, through September 10, 1985.


17.
Superintendent Rick Hicks indicated that the voters of Preston County rejected the continuation of an excess levy, and that the excess levy that was in place expired on July 1, 2013.  Superintendent Hicks acknowledged that the loss of the excess levy had a significant adverse impact on the ability of the school district to supplement salaries and to offer extended contract days.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants raise a number of compelling arguments in this case.  The first argument is that the policy adopted by Respondent on June 10, 2013, is not applicable to Grievants in this case.  The Grievants made their request for prior work experience well before the Respondent adopted this policy on June 10, 2013.  The second argument is that Ms. Hooton is in the same classification category as the Grievants, and, as such, is similarly situated.  The third argument is that, as Grievants and Ms. Hooton are similarly situated, they all must be treated the same with regard to all salary supplements, increments or rate of pay.
  All of these arguments have some merit.  Indeed they would be persuasive if it were not for the fact that the record is undisputed that the prior Superintendent of schools, Dr. Parson, granted Ms. Hooton prior private sector work experience credit without the approval of either the Preston County Board of Education or the West Virginia Board of Education.


The decision of former Superintendent Parsons to grant Ms. Hooton prior private sector experience credit was an ultra vires act.
  It is undisputed that this action was taken without the involvement of either the Preston County Board of Education or the West Virginia Board of Education.  As Respondent aptly points out in its fact/law proposal, an agreement by a county superintendent to increase the compensation of an employee is an ultra vires act and does not obligate a county board of education.  Cook v. Mason County Bd. of Educ., Docket No 96-26-105 (Aug. 19, 1996).  In addition, ultra vires acts of a government agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such unauthorized acts.  Porter v. Wayne County Bd. of Educ., Docket No. 2011-!337-CONS (Mar. 30, 2012).


Finally, in order to prevail on a uniformity, discrimination or favoritism claim, a grievant is required to show that he or she has a similar job classification title with the employee targeted for comparison.  County boards of education are required to provide uniform benefits and compensation only to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.”  Bd. of Educ. v. Airhart, 212 W. Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995).  Grievants seeking to enforce the uniformity provisions must establish that their duties and assignments are like those of the employees to whom they are attempting to compare themselves.  Locket v. Fayette County Bd. of Educ., Docket No. 01-10-477 (Dec. 28, 2001); Adkins v. Lincoln County Bd. of Educ., Docket No. 97-22-165 (Sept. 24, 1997).


Grievants hold the classification job title Secretary III and are in the same classification category as Executive Secretary; however, they do not hold the same classification job title as Ms. Hooton.  It should be noted that Grievants offered no evidence that they held the same or similar contract term as hold by Ms. Hooton.  In addition to showing that a comparison is between employees holding similar job classification titles, there must be a showing that employees share contract terms of similar duration to establish a uniformity claim.  Gunnoe, et al. v. Raleigh County Bd. of Educ., Docket No. 2008-0834-CONS (Dec. 31, 2008).


The record established that Ms. Hooton’s primary area of responsibility related to Title I, a program with county-wide scope.  Grievants were all school-based secretaries whose duties did not extend beyond the individual schools in which they served.  It is expected that there may be some overlap in terms of clerical tasks performed, nevertheless, the focus and nature of the duties and responsibilities of Grievants were materially different than those performed by Ms. Hooton.  


The record was also clear that the granting of such additional work experience must be paid from local funds.   A difficult proposition given that the voters of Preston County rejected the continuation of an excess levy, and also given the fact that the excess levy that was in place expired on July 1, 2013.  Superintendent Hicks confirmed that the loss of the excess levy had a significant adverse impact on the ability of the school district to supplement salaries and to offer extended contract days.  In any event, the undersigned is without authority to grant this grievance in light of the undisputed facts of the case and the applicable law.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


2.
Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless agreed to in writing or related to actual job responsibilities.”   W. Va. Code § 6C-2-2(h).


3.
In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more

similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities

of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the

employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


4.
Grievants failed to demonstrate that they were the victims of discrimination or favoritism.


5.
County boards of education are required only to provide uniform benefits and compensation to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.”  Bd. of Educ. v. Airhart, 212 W.Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995). 


6.
Grievants have failed to establish a violation of W. Va. Code § 18A-4-5b by the Respondent.


Accordingly this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:  July 22, 2014                         


___________________________









Ronald L. Reece









Administrative Law Judge
�W. Va. Code § 18A-4-5b provides in part:


	The county board of education may establish salary schedules which shall be in excess of the state minimums fixed by this article.


	These county schedules shall be uniform throughout the county with regard to any training classification, experience, years of employment, responsibility, duties, pupil participation, pupil enrollment, size of buildings, operation of equipment or other requirements.  Further, uniformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county: Provided, That in establishing such local salary schedules, no county shall reduce local funds allocated for salaries in effect on the first day of January, one thousand nine hundred ninety, and used in supplementing the state minimum salaries as provided for in this article, unless forced to do so by defeat of a special levy, or a loss in assessed values or events over which it has no control and for which the county board has received approval from the state board prior to making such reduction.


�Preston County Schools have been operating under the supervision of the West Virginia State Department of Education for a number of years.


�Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996). See, Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).









