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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SHELIA CROSS,









Grievant,

v.






Docket No. 2013-1509-RanED

RANDOLPH COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Shelia Cross, filed this action on February 8, 2013, against her employer, Randolph County Board of Education, alleging the following in her level one grievance form:

Grievant’s request for sick leave bank benefits has been denied without explanation.  Grievant also contends that she is eligible for sick leave bank benefits and her request should not have been denied.  Grievant alleges a violation of W. Va. Code 18A-4-10 and Respondent’s sick leave bank policy.

Grievant’s relief sought provides:

Grievant seeks the payment of retroactive and prospective sick leave bank benefits and interest on all monetary sums.


A level one hearing was conducted by a designee of the chief administrator on April 19, 2013.  By decision dated May 16, 2013, the grievance was denied.  A level two mediation session was conducted on September 3, 2013.  Grievant perfected her appeal to level three on September 17, 2013.  A level three hearing was conducted before the undersigned on July 22, 2014, at the Randolph County Senior Center, Elkins, West Virginia, to supplement the record developed at level one.  Grievant appeared in person and by her counsel, John Everett Roush, West Virginia School Service Personnel.  
Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on August 25, 2014.


Synopsis


Grievant is employed by the Respondent as a bus operator.  As a result of personal issues, Grievant attempted to take her own life in early 2013.  She was hospitalized and treated for physical and mental problems.  Grievant’s physician released her to return to work on or about January 25, 2013.  Superintendent Terry George advised Grievant that she would need to provide further documentation that she was mentally and physically capable of performing her duties as a bus operator.  As a result, Grievant was not able to return to work until early March 2013.  


Grievant used all of her sick leave at the end of January 2013.  Thereafter, she applied for a grant of leave from the sick leave bank.  Grievant’s application for a grant of leave from the sick leave bank was refused.  Grievant appeared to meet the relevant definition of the sick bank policy for a catastrophic medical condition under the facts of this case.  It was arbitrary and capricious for the Personal Leave Bank Committee to determine that Grievant was not eligible for a grant of sick leave from the bank because she was not suffering from a catastrophic medical condition.  Accordingly, this grievance will be GRANTED.


The following findings of fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by the Respondent as a Bus Operator.


2.
As a result of personal issues, Grievant took an overdose of drugs in an attempt to take her own life in early 2013.  Grievant was hospitalized and treated for physical and mental problems.  Grievant’s physician released her to return to work on or about January 25, 2013.


3.
Grievant met with Superintendent Terry George in January 2013.  Mr. George advised her that she would need to provide further fitness for duty documentation prior to returning to work.  This requested documentation included a complete examination from her current physician, and a psychological examination from a registered psychiatrist.  In addition, Mr. George asked for letters from both doctors indicating that Grievant was physically and mentally capable of performing her duties.


4.
As a result of the additional documentation requested by Mr. George, Grievant knew that she would not be able to return to work until early March 2013.  As Grievant was going to run out of sick leave at the end of January 2013, she applied for a grant from the sick leave bank.


5.
The application submitted by Grievant was published to the Respondent’s Personal Leave Bank Committee, and a meeting of the Committee was conducted on February 6, 2013.  At the meeting, the Committee voted, for reasons not clear in the record, to deny Grievant’s application.


6.
The Committee indicated that it would reconsider Grievant’s application if she would consent to see a doctor of the Committee’s choice, within a reasonable time frame, so that the Committee might receive a letter stating that Grievant was capable of performing her duties.  


7.
Grievant elected to be seen by her treating psychiatrist; however, her psychiatrist was not able to schedule an appointment with Grievant until March 7, 2013.


8.
By letter dated February 5, 2013, Superintendent George modified the requirements for Grievant’s return to work by merely requiring a psychiatric evaluation to determine whether Grievant was capable of performing her duties.


9.
Grievant was examined by her psychiatrist, James Abel, on or about March 7, 2013.  Dr. Abel cleared Grievant to return to work and she returned to work shortly afterward.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant contends that it was the Respondent’s administration that made the decision that Grievant was suffering from a catastrophic medical condition that required more than a simple doctor’s excuse before she could return to work.  As such, Respondent should have been aware that this decision would necessitate a prolonged absence.  Therefore, it was improper for the Personal Leave Bank Committee to vote that Grievant was not eligible for a grant of sick leave from the bank because she was not suffering from a catastrophic medical condition.  Respondent argues that the duration of Grievant’s absence, pending a receipt of a return-to-work opinion, was based upon Grievant’s insistence that the report be provided by her treating psychiatrist.  In addition, the fact that Grievant was required to refrain from reporting to duty pending a fitness-for-duty evaluation, directed by the Superintendent, does not equate to an entitlement to use sick leave; nor does such a circumstance entitle an employee to obtain days from the Personal Leave Bank program.


West Virginia Code § 18A-4-10(b) provides, in pertinent part, the following:

Leave Bank.

(1) Each county board shall establish a personal leave bank that is available to all school personnel . . .

(2) The personal leave bank shall be established and operated pursuant to a rule adopted by the county board.  The rule:


. . .

(v) May be used only for an absence due to the purpose for which the leave was transferred.  Any transferred days remaining when the catastrophic medical emergency ends revert back to the leave bank.

Respondent’s “Personal Sick Leave Bank” Policy 4432 provides, in pertinent part:

Bank leave may only be awarded to an employee who the Personal Leave Bank Committee determines suffers from a catastrophic medical emergency.  Catastrophic medical emergency means a medical or physical condition that incapacitates an employee that is likely to require a prolonged absence of the employee from duty.


The record reflects that Superintendent George made the requirement of Grievant that she provide return-to-work documentation from a psychiatrist.  The record also reflects that he was on the Committee that denied Grievant’s request to be granted sick leave from the personal leave bank.  Grievant aptly points out that Mr. George made the decision that she was suffering from a medical condition that required more than a simple doctor’s excuse before she could return to work and that would necessitate a prolonged absence.  Oddly enough, Mr. George was part of the Committee that determined Grievant was not eligible for a grant of sick leave from the bank because she was not suffering from a catastrophic medical condition.  The undersigned agrees with Mr. Roush in his assessment that it is puzzling that Mr. George’s involvement in both the administration’s decision and the Committee’s decision did not result in consistency between the two decisions.  The undersigned finds that this inconsistency  was an arbitrary and capricious act, and an assault on all forms of logical reasoning.
  To add insult to the situation, the Committee indicated that they would reconsider if the Grievant submitted to an examination by a doctor of the Committee’s choice.  


Grievant has established by a preponderance of the evidence that the decision of the Personal Leave Bank Committee was arbitrary and capricious in denying her request for sick leave.
  This ruling is supported by the undisputed fact that the Superintendent made the request of the Grievant that she provide a release to duty by a psychiatrist which resulted in a prolonged absence from duty.  It is also undisputed that the Superintendent served on the Personal Leave Bank Committee which voted to deny Grievant’s request to be provided sick leave after she had exhausted her own sick leave.  Accordingly, Grievant is entitled to the thirty-days of sick leave that she requested from the Committee.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.   See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). 


3.
Grievant established by a preponderance of the evidence that the decision of the Personal Leave Bank Committee in denying her request for thirty days of sick leave was arbitrary and capricious.


Accordingly, Respondent is ORDERED to compensate Grievant for the period of time she was placed on administrative leave without pay, including all benefits, for the thirty days of sick leave that she requested from the leave bank.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
October 2,  2014                                   
__________________________________








Ronald L. Reece







  
Administrative Law Judge


�"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.   See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  A [g]rievant's belief that his supervisor's management decisions are incorrect is not a grievable event unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to or interference with his effective job performance or health and safety."  Ball v. Dep't of Highways, Docket No. 96-DOH-141 (July 31, 1997); Rice v. Dep't of Transp./Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997).


�It should be noted that a similar case was presented to the Grievance Board in Hall v. Putnam County Bd. of Educ., Docket No. 02-40-036 (April 23, 2002).  The administrative law judge ruling that the Board of Education’s interpretation of its Sick Leave Policy Bank was not arbitrary in denying Grievant’s claim for sick leave bank time for surgery on her foot.  This decision was reversed on appeal to circuit court.   






