THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

C.R. Hays, Jr.,



Grievant,

v.







Docket No. 2014-0643-RoaED
Roane County Board of Education,



Respondent.

DECISION


Grievant, C.R. Hays, Jr., is employed by Respondent, Roane County Board of Education.  On November 7, 2013, Grievant filed this grievance against Respondent pro se stating, “Would like to see the Mechanic/Bus Operator job that was posted 230 days returned to 261 day[s] the same as the other mechanic jobs.”  Grievant requested as relief “[r]eturn to 261 day job.”  In the subsequent grievance forms completed by Grievant’s counsel, the statement of grievance was changed to:  “Grievant is a regularly employed school bus operator/mechanic and holds a 230-day employment term.  There are two bus operators/Mechanics, including the Grievant, employed by the Respondent.  The other bus operator/mechanic holds a 261-day employment term.  Grievant alleges a violation of West Virginia Code 19A-4-5b.”  For relief, Grievant, by counsel, seeks a 261 day employment contract term, retroactive wages and benefits, and an award of interest.

Following the November 20, 2013 level one conference, a level one decision was rendered on December 10, 2013, denying the grievance.  Grievant appealed to level two on December 18, 2013.  Grievant perfected the appeal to level three of the grievance process on March 4, 2014.  A level three hearing was held on June 26, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent was represented by counsel, Rebecca M. Tinder, Bowles Rice LLP.  This matter became mature for decision on July 25, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant, a Mechanic/Bus Operator, has a 230-day employment term while the other similarly-classified employee with whom he works holds a 261-day employment term.  Grievant argues violation of West Virginia Code section 18A-4-5b, the uniformity provision, as well as discrimination or favoritism.  The amount of work performed by Grievant is materially different than that of the compared employee, therefore, the uniformity provision does not apply.  Grievant’s shorter contract length is directly related to his job responsibilities, therefore, it is not discrimination or favoritism.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Mechanic/Bus Operator with a 230-day employment term.
2. Grievant was previously employed by Respondent as a Bus Operator with a 200-day employment term until bidding into his current position in October 2013.  For his Bus Operator duties in his current multi-classified position, Grievant retained his regular bus route that he had held as a Bus Operator.  
3. The position Grievant holds was posted as a result of the retirement at the end of the 2012 – 2013 school year of Sam Smith, who held a position as an Assistant Mechanic/Bus Operator with a 261-day employment term, but at a lower pay grade than Grievant. 

4. After evaluating the position that had been held by Mr. Smith, the Board determined that the work could be accomplished with a 230-day Mechanic/Bus Operator position rather than the previous 261-day Assistant Mechanic/Bus Operator position.
5. The new position was posted with the following listed in the job description:  “Should a regular Roane County bus operator be selected as the winning applicant, the mechanic portion of the position will be added to the bus run currently held by the employee.  In the event that the regular bus run changed for the employee, the mechanic portion of the position will remain.”
6. Grievant compares himself to Paul Vannoy, a Mechanic/Bus Operator with a 261-day employment term that includes 21 paid vacation days.
7. Mr. Vannoy works 240 days each school year and takes 21 days of paid vacation.  Mr. Vannoy does not have a regular bus run.  His Bus Operator duties are limited to filling in on bus runs when there are no substitute Bus Operators available.  His primary duties are as a Mechanic and the majority of his time is spent on Mechanic duties.  Mr. Vannoy would transport students an average of one to three days per week during the approximately 200 days students are present of the 240 days Mr. Vannoy worked.  Unlike Grievant, Mr. Vannoy’s regular bus route was discontinued when he transferred into his Mechanic/Bus Operator position.

8. Grievant performed duties as a Bus Operator daily for approximately 200 days of his 230-day employment term.  On days when Grievant transported students, he spent approximately 4.25 hours per day as a Bus Operator and 5.75 hours per day as a Mechanic.         
9. Grievant’s Mechanic duties are different from that of Mr. Vannoy.  Grievant’s primary responsibility as a Mechanic is to perform routine maintenance regularly and to perform repair work occasionally.  Mr. Vannoy’s primary responsibility as a Mechanic is to perform repair work regularly and to perform routine maintenance occasionally.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

This grievance involves alleged violation of the statutory uniformity provision for school service personnel and the statute prohibiting discrimination and favoritism.  “[U]niformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county. . . .”  W. Va. Code § 18A-4-5b.  “’Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  "’Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).
Grievant argues that he is entitled to a 261-day contract because he performs like duties and assignments as the other employee in his classification, Mr. Vannoy, who holds a 261-day contract.  Grievant argues that his situation is similar to that in which the Supreme Court of Appeals found a violation of the uniformity provision for a pay disparity between choral music teachers and instrument music teachers even though their duties were not exactly the same.  Weimer-Godwin v. Board of Educ., 179 W. Va. 423; 369 S.E.2d 726 (1988).  Respondent asserts that the uniformity provision does not apply because Grievant works fewer days and performs different duties than the compared employee.  Respondent further asserts that Grievant’s shorter contract length is not discrimination or favoritism because the contract length is related to Grievant’s different job responsibilities.  
Although Grievant technically spends slightly less time performing Bus Operator duties than Mechanic duties, it is clear that his primary responsibility is as a Bus Operator, with his Mechanic duties performed only between runs or when school is not in session.  Mr. Vannoy’s primary responsibility is as a Mechanic, and he only operates a bus when there are no other available substitutes for a regular Bus Operator.  There are times when Mr. Vannoy may operate a bus every day of the school week like Grievant, but usually he operates a bus only one to three days a week.  Also, as a mechanic, Grievant performs mostly maintenance work, while Mr. Vannoy performs mostly repair work.  

Although there is some difference in the job duties between Grievant and Mr. Vannoy, Weimer-Godwin instructs that “like” does not mean identical.  The Court further explains: "’Like’ refers to having a distinctive character, no matter how widely different in nonessentials. State v. Gaughan, 55 W. Va. 692, 700, 48 S.E. 210, 213 (1904).  ‘Like’ has also been defined as having the same or nearly the same qualities or characteristics; resembling another; or substantially similar. Black's Law Dictionary 834 (5th ed. 1979).”   Weimer-Godwin 179 W. Va. at 427, S.E.2d at 730.  In applying that standard to the facts of the case, the Court found that teacher/choral music directors were like instrument teachers for purposes of the uniformity provision even though instrument teachers served in three to four more schools, directed one to two more evening performances, did not teach general music classes, taught several hundred less students, and taught several less grade levels.  Id. at 425, S.E.2d at 728.

In light of the application of the facts in Weimer-Godwin, Grievant and Mr. Vannoy are performing like duties, even though there are important differences in the duties.  However, Grievant and Mr. Vannoy do not perform those duties for the same amount of time.  Mr. Vannoy works 240 days per year, after his vacation time is taken into account, and Grievant works 230 days per year.  The Supreme Court has previously held that, “[w]here county board of education employees perform substantially similar work under 261-day and 240-day contracts, and vacation days provided to 261-day employees reduce their annual number of work days to level at or near the 240-day employees, principles of uniformity demand that the similarly situated employees receive similar benefits.”  Syl. Pt. 5, Bd. of Educ. of County of Wood v. Airhart, 212 W.Va. 175, 569 S.E.2d 422 (2002).  
However, when contracts feature “materially different amounts of work” they are not subject to the uniformity provision.  Patterson v. Bd. of Educ. of Raleigh, 231 W. Va. 129, 134, 744 S.E.2d 239, 244 (2013).  In Patterson, the Court determined that a 210-day contract and a 261-day contract, with 240 days of work, were materially different.  In Airhart, there was essentially no difference in the amount of work performed and the grievant was simply being denied the benefit of paid vacation, although performing the same amount of work.  The difference in days worked in this grievance is ten days.  Grievant points to a previous Grievance Board decision in which the Grievance Board found that grievants holding 210-day, 230-day, and 240-day contracts were performing similar work as a 261-day employee, and so the uniformity provision applied.  Gunnoe, et al. v. Raleigh County Bd. of Educ., Docket No. 2008-0834-CONS (Dec. 31, 2008).  However, the Patterson grievant was one of the grievants in Gunnoe, et al., so the Supreme Court specifically disagreed with the Grievance Board’s determination that a 210-day contract was similar to the 261-day contract, and that the Grievance Board’s reliance on Airhart in that determination was misplaced.  The Supreme Court also reviewed the case of one of the 230-day employees, Mr. Dillard, however, in rendering its memorandum opinion in the case stated that Mr. Dillard was a 240-day employee.  Dillard v. Bd. of Educ. of Raleigh, No. 101221 (W. Va. Supreme Court, February 11, 2011).  Therefore, there does not appear to be a case on point determining where a 230-day contract length would fall in a uniformity determination.  Considering the primary work Grievant performs, routine maintenance on buses that are mostly idle during the summer, ten days of work is materially different.  Therefore, Grievant’s contract for 230-day employment does not violate the uniformity provision.      
Further, Grievant’s contract length is not discrimination or favoritism because the shorter contract length is related to his job responsibilities.  In order to prove either discrimination or favoritism, a Grievant must be treated differently than a similarly-situated employee, and the difference in treatment must not be because of a difference in job responsibilities.  Grievant is similarly-situated to Mr. Vannoy, who holds a longer contract term, because they are both Mechanic/Bus Operators.  However, Mr. Vannoy’s primary job duties are repair mechanic work while Grievant has a regular bus route and then performs primarily maintenance mechanic work.  The difference in contract length is directly related to the duties each performs.          

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. “[U]niformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county. . . .”  W. Va. Code § 18A-4-5b.  

3. “‘Like’ refers to having a distinctive character, no matter how widely different in nonessentials. State v. Gaughan, 55 W. Va. 692, 700, 48 S.E. 210, 213 (1904).  ‘Like’ has also been defined as having the same or nearly the same qualities or characteristics; resembling another; or substantially similar. Black's Law Dictionary 834 (5th ed. 1979).” Weimer-Godwin v. Board of Educ., 179 W. Va. 423, 427; 369 S.E.2d 726, 730 (1988).    

4. The Supreme Court has previously held that, “[w]here county board of education employees perform substantially similar work under 261-day and 240-day contracts, and vacation days provided to 261-day employees reduce their annual number of work days to level at or near the 240-day employees, principles of uniformity demand that the similarly situated employees receive similar benefits.”  Syl. Pt. 5, Bd. of Educ. of County of Wood v. Airhart, 212 W.Va. 175, 569 S.E.2d 422 (2002).  

5. Contracts featuring “materially different amounts of work” are not subject to the uniformity provision.  Patterson v. Bd. of Educ. of Raleigh, 231 W. Va. 129, 134, 744 S.E.2d 239, 244 (2013).  A 210-day contract is materially different from a 261-day contract.  Id.   

6. Grievant’s 230-day contract is materially different from a 261-day contract and does not violate the uniformity provision.      

7. “‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  

8. “‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).

9. Grievant has been treated differently in his contract length, but that difference is related to his job responsibilities. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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