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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ROBERT GLEN WAYBRIGHT,



Grievant,

v. 






DOCKET NO. 2014-0460-DOC

DIVISION OF NATURAL RESOURCES,



Respondent.


DECISION

Grievant, Robert Glen Waybright, filed a grievance against his employer, the Division of Natural Resources, on October 11, 2013.  The statement of grievance reads:

I requested to return to work on light duty in mid-July, 2011.  My supervisor told me that DNR Law Enforcement did not have light duty, only full duty with no restrictions.  I learned on Friday, October 4, 2013 that we did have light duty now and had it at the time of my request; this denial resulted in a violation of the guidelines for an employee returning to work after illness, as set forth in sec 14 of Administrative Rule.

As relief Grievant sought that the sick leave and annual leave he was required to use as a result of this failure to allow him to return to work on light duty be reinstated.


A conference was held at level one on October 21, 2013, and the grievance was denied at that level on November 1, 2013.  Grievant appealed to level two on November 12, 2013, and a mediation session was held on May 22, 2014.  Grievant appealed to level three on June 5, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on September 19, 2014, at the Grievance Board’s Westover office.  Grievant was represented by Samuel H. Harrold, II, Esquire, McNeer, Highland, McMunn and Varner, L.C., and Respondent was represented by William R. Valentino, Assistant Attorney General.  This matter became mature for decision at the conclusion of the level three hearing on September 19, 2014, as both parties declined to submit written argument.


Synopsis

Grievant was on sick leave in 2011 for several months.  His doctor told him that he could return to work on light duty, prompting Grievant to inquire of DNR personnel whether this was possible.  Grievant was mistakenly told that “it is the policy of the WV Division of Natural Resources Law Enforcement Section that light duty is not an option for officers returning to work.  We do not offer less than full duty work.”  Grievant did not pursue the issue, and instead continued to remain off work until September 17, 2011, when he was allowed by his doctor to return to work at full duty.  Grievant used 128 hours of sick leave and 80 hours of annual leave from August 1 through September 16, 2011, the time period when his doctor would have approved his return to work on light duty.  Respondent, however, did at that time allow officers in the Law Enforcement Section to return to work at less than full duty.  Had Grievant been provided the correct information, Grievant would have provided a doctor’s statement allowing his return to work on light duty, and Respondent acknowledged it would have allowed him to work from August 1 through September 16, 2011, on light duty/desk duty.  The equitable resolution is to restore Grievant’s sick leave and annual leave.


The following Findings of Fact were stipulated to by the parties at the level three hearing.


Findings of Fact

1.
Grievant is employed by the Division of Natural Resources (“DNR”) as a Natural Resources Police Officer, Sergeant, in the District 1 Office in Farmington, West Virginia.  He has been employed by DNR for over 22 years.


2.
Grievant was off work on sick leave from May 11 through September 16, 2011, due to a non-work related illness.  He returned to work on September 17, 2011.


3.
Sometime prior to August 1, 2011, Grievant contacted Lieutenant Jon Cogar and spoke with him about the possibility of returning to work on light duty or desk duty, as Grievant’s doctor had told him he could return to work on some type of light duty/desk duty.  Captain William A. Persinger, Jr., responded to Grievant’s inquiry by memorandum dated August 9, 2011, mistakenly informing Grievant that “it is the policy of the WV Division of Natural Resources Law Enforcement Section that light duty is not an option for officers returning to work.  We do not offer less than full duty work.”  Level three Joint Exhibit Number 2.  Lieutenant Cogar had mistakenly given Grievant the same response to his inquiry when he spoke with Grievant.


4.
Grievant presented a doctor’s slip to DNR that had been marked “not available” on the area which would indicate whether he could return to work with restrictions, because of what Grievant had been told by Lieutenant Cogar and Captain Persinger.  The return to work date on this doctor’s slip was September 17, 2011.


5.
There was light duty/desk duty available for Grievant, and DNR would have found  him some duties had Grievant been given the correct information, from August 1 through September 16, 2011.


6.
On October 4, 2013, Grievant learned that another Sergeant employed by DNR had been allowed to work light duty, and that Lieutenant Cogar and Captain Persinger had provided him with inaccurate information.


7.
Because of the inaccurate information provided to him by Lieutenant Cogar and Captain Persinger, Grievant did not submit a doctor’s slip indicating he could return to work on light duty/desk duty, and instead used 128 hours of sick leave and 80 hours of annual leave from August 1 through September 16, 2011, which he would not have used had he been allowed to return to work at less than full duty.


8.
At the time of the level three hearing, Grievant had accumulated enough hours of annual leave that, because of the limitation on the number of hours of annual leave he could carry over to the next year, he would be required to take 14 days of annual leave by the end of 2014, if he did not want to lose those hours.

Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Respondent admits that it made a mistake, resulting in Grievant using sick leave and annual leave that he had accumulated when he could have worked light duty instead. The issue in this grievance is whether Grievant’s sick leave and annual leave should be and can be restored.


The Division of Personnel has in place a Rule which must be applied when an employee asks to return to work at less than full duty.  Rule 14.4(h) provides as follows:

(h) Return at Less Than Full Duty


1.  The appointing authority may permit an employee to return to work from sick leave at less than full duty for a period of no more than thirty days, provided, the terms of the return shall be in writing.  An employee may request to continue to work at less than full duty beyond the period permitted by the appointing authority.  The request must be submitted to the appointing authority at least five days before the end of the period.  The appointing authority shall consider the request in the same manner as the original request.


2.  The appointing authority, after receiving approval of the Director, may deny the request to return or continue to work at less than full duty under conditions including, but not limited to, the following:



(a) the employee cannot perform the essential duties of his or her job with or without accommodation;



(b) the nature of the employee’s job is such that it may aggravate the employee’s medical condition;



(c) a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodations; or,



(d) the approval of the request would seriously impair the conduct of the agency’s business.


3.  Prior to making a decision on an employee’s request to return or continue to work at less than full duty, the appointing authority and/or the Director may require additional information from the employee’s physician or other physician regarding the employee’s ability to perform the essential duties of his or her job, with or without accommodation.

143 C.S.R. 1 § 14.4(h).  While this Rule allows the employer to refuse to allow the employee to return to work at less than full duty (Channell v. Div. of Corrections, Docket No. 01-CORR-530 (May 30, 2002)), in this case, Respondent did not follow the provisions of the Rule, nor was Grievant denied light duty.  Rather, through the mistaken belief of Lieutenant Cogar and Captain Persinger, Grievant was denied the opportunity to be considered for light duty, with the result being that he lost a substantial amount of his sick leave and annual leave.  With Grievant approaching retirement age, this sick leave and annual leave are of great value to him.


“Ordinarily, unlawful or ultra vires promises are nonbinding when made by public officials, their predecessors or subordinates, when functioning in their governmental capacity.” Syl. Pt. 1, Samsell v. State Line Dev. Co., 154 W. Va. 48, 174 S.E.2d 318 (1970). See Brown v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-384 (Mar. 26, 2008); Guthrie v. Dep’t of Health & Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996). See Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health & Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998). However, where the act is not in violation of rule or statute, or where justice so requires, the doctrine of equitable estoppel may apply. Underwood v. Dep’t of Health & Human Res., Docket No. 2008-1254-DHHR (May 5, 2009). (Citing, Herland v. Dep’t of Health & Human Res., Docket No. 92-HHR-416 (Aug. 9, 1993); Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711 (2007)(per curiam).

In Hudkins v. Public Retirement Bd., supra, the West Virginia Supreme Court of Appeals applied the doctrine of equitable estoppel to a state agency where the agency’s employee made assertions to a beneficiary regarding benefits and those assertions were contrary to DOP rules.  These statements misled the beneficiary to take certain actions related to retirement that she would not have made if not for the incorrect information she was provided.  In their analysis of the doctrine of estoppel the Supreme Court noted:

“‘[t]he doctrine of estoppel should be applied cautiously, only when equity clearly requires that it be done, and this principle is applied with especial force when one undertakes to assert the doctrine against the state.’ Syllabus Point 7, Samsell v. State Line Development Company, 154 W.Va. 48, 174 S.E.2d 318 (1970).” Syl. Pt. 3, Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711. 

The Court then set forth the elements that must exist in a particular case for the doctrine of equitable estoppel to apply by noting the following:

“‘[t]he general rule governing the doctrine of equitable estoppel is that in order to constitute equitable estoppel or estoppel in pais there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of  the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.’ Syllabus Point 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956).” Id. at Syl Pt. 4.

Upon analyzing the elements, the Court balanced “injury and injustice” caused to the beneficiary against “public interest” of the state agency in protecting state  funds. Hudkins, supra.
Nuzum v. Div. of Nat. Res., Docket No. 2010-1354-DOC (Mar. 23, 2011).  The Administrative Law Judge in Nuzum concluded, after applying this analysis, that the grievant should be credited with annual leave he used for absences related to his military service when he was provided with inaccurate information about when he had to use annual leave for such service.  In this case, Grievant properly relied on Captain Persinger and Lieutenant Cogar to provide him with accurate information, which they failed to do.  As a direct result, Grievant suffered injury.  The equitable resolution is to restore Grievant’s annual and sick leave.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
The Division of Personnel has in place a Rule which must be applied when an employee asks to return to work at less than full duty.  Rule 14.4(h) allows an employer to permit an employee to return to work from sick leave at less than full duty.  143 C.S.R. 1  §14.4(h).


3.
The Supreme Court of Appeals of West Virginia in Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711 (2007)(per curiam), set forth the elements that must exist for the doctrine of equitable estoppel to apply by noting the following:

“‘[t]he general rule governing the doctrine of equitable estoppel is that in order to constitute equitable estoppel or estoppel in pais there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of  the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.’ Syllabus Point 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956).” Id. at Syl Pt. 4.

Upon analyzing the elements, the Court balanced “injury and injustice” caused to the beneficiary against “public interest” of the state agency in protecting state  funds. Hudkins, supra.
Nuzum v. Div. of Nat. Res., Docket No. 2010-1354-DOC (Mar. 23, 2011).


4.
Where the doctrine of equitable estoppel is applicable, a grievant may be credited with annual leave he used for absences related to his military service when he was provided with inaccurate information about when he had to use annual leave for such service.  Nuzum v. Div. of Nat. Res., Docket No. 2010-1354-DOC (Mar. 23, 2011).


5.
  Grievant demonstrated that he properly relied, to his detriment, on the representations of his supervisors, which representations were inaccurate, and that his supervisors knew he would rely on these representations.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to restore 128 of sick leave and 80 hours of annual leave to Grievant, effective January 1, 2015.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
October 17, 2014




Administrative Law Judge
�  Respondent did not assert that the grievance was not timely filed.






