WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DAWN MCVICKER,



Grievant,

v.







     Docket No. 2014-0155-MAPS
DIVISION OF JUVENILE SERVICES/

KENNETH “HONEY” RUBENSTEIN CENTER,



Respondent.

DISMISSAL ORDER


 Grievant, Dawn McVicker, was employed by Respondent, Division of Juvenile Services, as a Cook at the Kenneth “Honey” Rubenstein Center. Ms. McVicker filed three grievances in the summer of 2013 alleging various problems that had arisen with her coworkers and supervisors in the kitchen where she was employed. These grievances were originally given the docket numbers: 2014-0107-MAPS; 2014-0155-MAPS; and 2014-0367-MAPS.  In these grievances, Grievant alleged that other employees were not receiving discipline for matters for which Grievant had been disciplined, and the other employees were not treating Grievant fairly or respectfully. The main remedy the Grievant sought in each of these grievances was to have a “hostile free – team oriented – equal learning – work environment.”  A level one conference was held at which the parties agreed to consolidate all of the grievances under the Docket Number 2014-0155-MAPS. A level one decision denying the grievance was issued on November 5, 2013.


Grievant appealed to level two and a mediation was scheduled. Thereafter, Respondent filed a Motion to Dismiss dated March 5, 2014. The mediation was continued by Order dated March 12, 2014, so that the issues raised in Respondent’s Motion could be resolved.  Grievant was provided with a copy of the Motion to Dismiss by the Grievance Board, and the Administrative Law Judge assigned to level two, gave her until March 21, 2014, to respond.  No response was received and this matter is now mature for a decision on the Motion. The grievance was assigned to the undersigned Administrative Law Judge to rule on the Motion to Dismiss.
Synopsis


Grievant voluntarily resigned her employment with Respondent prior to this matter being mediated, or going to a hearing.  Grievant does not seek any monetary damages. The only remedies Grievant seeks relate to the workplace environment where she is no longer employed. Accordingly, no relief may be granted to Grievant, and this matter is now moot.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Dawn McVicker, was employed by Respondent, Division of Juvenile Services, as a Cook at the Kenneth “Honey” Rubenstein Center.

2.
Grievant filed a level one grievance forms complaining about behavior of her coworkers and unfair treatment by her supervisors and coworkers.


3.
As her remedy, Grievant seeks generally to have a “hostile free – team oriented – equal learning – work environment.” Grievant does not seek any monetary award or other benefits to which she might be entitled after leaving employment with Respondent.

4.
Grievant submitted a resignation letter to Respondent dated November 29, 2013.  The letter was received by Respondent on December 1, 2013, and accepted by an appropriate supervisor on December 12, 2013.

5.
Respondent filed a Motion to Dismiss dated March 5, 2014, alleging that the grievance was now moot due to Grievant’s resignation. A copy of the resignation and its acceptance were attached to the Motion.

6.
The Administrative Law Judge assigned to level two gave Grievant until March 21, 2014, to respond to the Motion to Dismiss, but no response was submitted.
Discussion


Respondent brought a Motion to Dismiss alleging that the resignation of Grievant rendered her grievance moot. The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence. 153 C.S.R. 1 § 3;
 Donohue, et al. v. Div. of Highways, Docket No. 2010-1590-CONS (May 24, 2012). 

Pursuant to the Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008), “A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al. v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008). The Grievance Board will not hear issues that are moot. Cobb, et al. v. Div. of Highways, Docket No. 2009-1017-CONS (Dec. 31, 2009).

Typically, a Grievant must show "an injury-in-fact, economic or otherwise" to have what "constitutes a matter cognizable under the grievance statute." Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Dunleavy v. Kanawha County Bd. of Educ., Docket No. 20-87-102-1 (June 30, 1987). The Grievance Board has continuously refused to address issues when the relief sought is “speculative or premature, or otherwise legally insufficient.” Stepp v. Dep't of Trans./Div. of Highways, Docket No. 06-DOH-215 (Oct. 27, 2006) (citing Dooley v. Dep't. of Trans./Div. of Highways, Docket No. 94-DOH-255 (Nov. 30, 1994)); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991). “[R]elief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the Grievance Board.” Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993).

In this grievance, the only specific remedies sought deal with creating a better work place environment such as providing Grievant with a “hostile free – team oriented – equal learning – work environment.”  This might be an appropriate remedy if Grievant was still employed by Respondent, but now that the Grievant is no longer employed at the Juvenile Center, any decision regarding the workplace will have no effect on her. There is no remedy which can be provided to Grievant, and any decision in this grievance would only serve as an advisory opinion regarding the work environment in the kitchen at the Center.  As stated above, an administrative law judge may dismiss actions for which no remedy may be granted,
 and the Grievance Board does not issue advisory opinions on “[m]oot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property. . . ” Pritt, et al. v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008).
Accordingly, the consolidated grievances are DISMISSED.

Conclusions of Law


1.
The burden of proof is on the Respondent to demonstrate that a motion to dismiss should be granted by a preponderance of the evidence. 153 C.S.R. 1 § 3; Donohue, et al. v. Div. of Highways, Docket No. 2010-1590-CONS (May 24, 2012). 

2.
Pursuant to the Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008), “A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” 


3.
“Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al. v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008). The Grievance Board will not hear issues that are moot. Cobb, et al. v. Div. of Highways, Docket No. 2009-1017-CONS (Dec. 31, 2009).

4.
The Grievance Board has continuously refused to address issues when the relief sought is “speculative or premature, or otherwise legally insufficient.” Stepp v. Dep't of Trans./Div. of Highways, Docket No. 06-DOH-215 (Oct. 27, 2006) (citing Dooley v. Dep't. of Trans./Div. of Highways, Docket No. 94-DOH-255 (Nov. 30, 1994)); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).

5.
“[R]elief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the Grievance Board.” Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993).

6.
After her resignation from employment with Respondent, Grievant would gain no remedy from a ruling on the issues set out in her grievance.  Consequently, the grievance is moot.


Accordingly, the grievance is DISMISSED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
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WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence. Id.





� Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008).
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