THE WEST VIRGINIA

PUBLIC EMPLOYEES GRIEVANCE BOARD

TANYA BRADSHAW,



Grievant,

v.






Docket No. 2013-2152-MAPS
FIRE COMMISSION and 

DIVISION OF PERSONNEL,



Respondents.

DECISION

Grievant, Tanya Bradshaw, filed a grievance against the Fire Commission on June 24, 2013. Ms. Bradshaw is employed by the Fire Commission as a Secretary 1 and alleges that she has been working out of her classification. Her statement of grievance is, "Have been worked out of classification for 2 years. I do not have a supervisor, which is required for a Secretary 1.” As relief, Grievant requested, "Backpay [and] reclassification to match all job duties or back pay [sic] and be assigned  a Deputy Fire Marshal as divisional Supervisor." By Order dated June 28, 2013, the Division of Personnel ("DOP") was joined by the West Virginia Public Employees Grievance Board (“Grievance Board”) as an indispensable party. A level one hearing was held on July 25, 2013. The level one grievance evaluator determined he had no authority to grant the relief requested. Grievant appealed to level two. At the conclusion of the level two proceedings, held on September 24, 2013, an Order Placing the Grievance in Abeyance until November 26, 2013, was entered by Administrative Law Judge (“ALJ”) Carrie H. LeFevre. On November 21, 2013, the Fire Commission requested a continuance of the abeyance period to allow Grievant time to pursue a request for reconsideration of the classification determination through the administrative review process established by DOP’s Administrative Rule.  W. VA. CODE R. § 143-1-4.7.  On December 5, 2013, ALJ LeFevre entered an Order Granting Extension. Grievant appealed to level three and on April 3, 2014, this matter came on for a level three hearing before the Grievance Board.  ALJ Susan L. Basile presided.  The Grievant appeared pro se. Katherine A. Campbell, Assistant Attorney General, represented Respondent Fire Commission and Karen O’Sullivan Thornton, Assistant Attorney General, represented Respondent Division of Personnel. At the conclusion of the hearing, the parties agreed to submit Proposed Findings of Fact and Conclusions of Law on or before May 5, 2014. Respondent Fire Commission requested an extension to file Proposed Findings of Fact and Conclusions of Law, which request was granted by Order dated May 1, 2014, allowing the parties to submit same on or before May 19, 2014.  The Grievance Board received the last of the Proposed Findings of Fact and Conclusions of Law on May 19, 2014 and this matter became mature for decision on that date. 

Synopsis

Grievant, a Secretary 1 for Respondent Fire Commission, seeks to have her position reallocated from the classification of Secretary I, asserting that “she has been working out of her classification.” The Division of Personnel is charged with making classifications. Grievant did not identify the classification sought in her grievance statement. During the course of the grievance proceedings, the Division of Personnel conducted a desk audit and further review and determined that the position should be reallocated to Administrative Services Assistant 1, finding that Grievant served in a "specialized capacity approving or denying applications/licenses.” Grievant appealed that determination, specifically asserting that her position should be reallocated to the classification of an Administrative Services Manager 1. DOP affirmed its decision that the proper classification for Grievant’s position was Administrative Services Assistant 1. At the level three hearing, the Division of Personnel changed its determination, stating that Grievant's position should be classified as an Office Assistant 3, which would operate to demote the position.  Grievant proved that the Division of Personnel’s classification of her position as an Office Assistant 3 was clearly wrong. Grievant did not prove that the position should be reallocated to the Administrative Services Manager 1 classification. However, Grievant established that her position should be reallocated to the Administrative Services Assistant 1 classification. This grievance is GRANTED.


After a thorough review of the entire record in this matter, the following facts are found to have been proven by a preponderance of the evidence.

Findings of Fact
1. 
Grievant is presently employed with the Fire Commission in its Licensing Section, classified as a Secretary 1, Pay Grade 8, since 2008.


2. 
During her approximate twenty-one year tenure with the Fire Commission, Grievant has held various positions. She first began working for the Fire Commission in 1993 as a Clerk IV. 
3.
During the time Grievant has been employed by the Fire Commission, her position has evolved and she has undertaken additional duties and greater responsibility.
4.
In April of 1994, Grievant’s position was reclassified to Office Assistant ("OA") 2 as part of a statewide reclassification project.
 
5.
On April 12, 2004, Grievant completed a Position Description Form (“PDF”), which was forwarded to the Division of Personnel ("DOP”) for classification.
 DOP is the State agency charged with classifying positions in the West Virginia Classified Service. W. VA. CODE § 29-6-1 et seq.  Grievant listed all of her duties and responsibilities on the PDF. 
6.
Grievant's PDF of 2004, stated that Grievant prepared routine correspondence, but did not have signature authority to accept or reject applications for licenses issued by the State Fire Marshal’s office. At that time, the position was responsible for, inter alia., writing, reviewing and grading only the statewide electrical examinations and for oversight of one Office Assistant 2 (“OA 2”). Grievant was not responsible for writing office policies/procedures. (DOP Exs. 3 and 23; Testimony Cottrill.) 

7.
DOP finally determined Grievant's duties and responsibilities reflected those of the Office Assistant 3 (“OA 3”) classification, pay grade 7, and the position was reallocated accordingly.
 
8.
On October 21, 2008, Grievant completed a PDF, which was forwarded to DOP for classification. That PDF indicated that Grievant had "signature authority for supervisor,” which authority she did not have in 2004. 
9.
The 2008 PDF did not show that Grievant had sole responsibility to finally approve or deny licensing applications or had signature authority on correspondence to communicate approval/denial. In 2008, Grievant was responsible for managing the electrical examination, which included reviewing, approving or denying all incoming examination or license applications for that program, but did not have sole responsibility for managing any of the other licensing programs. 
10. 
In December of 2008, Grievant’s position was reallocated by DOP to Secretary 1.
 The DOP noted in its letter of December 3, 2008, granting reallocation of the position to Secretary 1, that: 
“While the majority of the duties of the current position are the same as those found in 2004 review, it is clear that significant additional responsibility has been assigned in regard to assigning and reviewing the work of new staff located in the Charleston headquarters and in providing support to additional field personnel. Further, the position is responsible for additional monies from licensing fees and overseeing the electrician licensing process. These new responsibilities constitute a significant addition to the position. The Division of Personnel classifies positions based on duties and responsibilities.” (Emphasis in the original.) “Responsibilities are an accountability factor which typically applies to such work elements as overseeing the work of others, handling money and freedom of action on policy and procedural matters.” (Emphasis added.) 
(DOP Ex. 10-12 and Testimony Cottrill.)

11.
Mr. Anthony Carrico was Grievant’s supervisor when he was the Field Deputy Fire Marshal. Mr. Carrico was responsible for the oversight of the Licensing Section and was Grievant’s direct supervisor prior to November of 2011. He was promoted from that position to Chief Deputy Fire Marshal sometime in 2011. The Chief Deputy Fire Marshal position remained vacant. 
12.
Grievant’s request for reallocation related to this grievance occurred after she undertook some of the responsibilities of her former supervisor, Mr. Carrico, following his promotion. 
13.
Grievant submitted a request for reallocation by completing a Position Description Form (“PDF”) dated on or about November 14, 2011, with the support of her employing agency, the Fire Commission. 
14.
This PDF described “added duties” to her position as follows: 
"Position has been assigned duties consistent with manager/supervisor capacities. Position also retains data entry and general secretarial duties. Position is now directly under the oversight of the Deputy Chief Fire Marshal as agency has not filled supervisor's position with the field Deputy Fire Marshal and has no plans of doing so.” 
15.
The November 14, 2011, PDF provided that thirty percent of Grievant's time was allotted to "data-entry, data-processing and supervision of data-processing of licensure application forms and license program fees totaling around $1 million of state revenue.” Another thirty percent was allocated to "research, interpret and apply various legislative rules and state statutes … To determine qualification of applicants for various licensure programs … Communicate policies to officials in general public. Frequent contact with state and federal officials as well as large interest groups.” 
16.
After its review of the duties and responsibilities set forth in Grievant’s November 14, 2011, PDF, DOP determined the position should remain allocated to the Secretary 1 classification. (DOP Ex. 13 and Testimony of Cottrill.)
17.
By letter dated March 20, 2012, to Ms. Barbara Jarrell, State Fire Marshal Lewis requested a reconsideration of DOP’s classification determination. As described in that letter, Grievant must review " … all applications … for compliance with the applicable state law or legislative rule to determine final acceptance or rejection, which requires a thorough knowledge and full understanding of all of the applicable laws and rules … relating to eight distinct licensing and certification programs.”   He further clarified, “It appears there may be a misunderstanding with the terms 'data entry and database management'. Data entry is the final work product to any particular application for licensure or certification. Prior to any data entry all applications must be reviewed for compliance with the applicable state law or legislative rule to determine acceptance or rejection. A thorough knowledge and full understanding of all the applicable laws and rules is paramount and vital at this stage. Mrs. Bradshaw's position in this regard is critically vital to the various licensing programs that in some manner effect public safety …” (Emphasis added.) (DOP Ex. 14.) 
18.
On July 10, 2012, DOP Director Sara P. Walker responded to the request for reconsideration, denying the appeal and reaffirming DOP’s decision that the position was properly classified as a Secretary 1. (DOP Ex. 15 and Testimony of Cottrill.)
19.
On May 1, 2013, following State Fire Marshal Lewis’ departure, Mr. Carrico was named Acting State Fire Marshal. Therefore, beginning in May of 2013, there were two vacant positions in the Fire Commission, which had previously supervised the Licensing Section. These positions remain vacant. Since these vacancies, the Acting State Marshal provides Grievant with any supervision received. 

20. 
As noted above, Grievant filed this grievance on June 24, 2013, alleging that she was working out of her classification as Secretary 1.


21.
The Classification Specifications adopted by DOP for the Secretary 1 classification state the following:

SECRETARY 1

Nature of Work

Under general supervision, at the full-performance level, relieves supervisor of clerical and minor administrative duties, exercising discretion and independent judgment. Necessity for dictation, familiarity with word processors, and other special requirements vary depending upon supervisor's preference. Performs related work as required.

Distinguishing Characteristics

This class is distinguished from the Office Assistant series by the assignment of support duties to a specific individual overseeing a section, or a division. The incumbent composes routine correspondence for the supervisor, screens calls and visitors and responds to inquiries requesting knowledge regarding office procedure, policy and guidelines, and program information … Work is reviewed, usually upon completion, for conformance to guidelines. Contacts at this level are frequent and often non routine and/or of a confidential or sensitive nature, requiring tact and the ability to judge which inquiries can be answered or must be referred.

Examples of Work

Responds to inquiries where knowledge of unit policy, procedure, and guidelines is required.

Answers telephone, screens calls, and places outgoing calls.

Screens mail and responds to routine correspondence.

Signs, as directed, supervisor's name to routine correspondence, requisitions, and other documents.

Schedules appointments and makes travel arrangements and reservations for supervisor …
Composes form letters, routine correspondence, and factual reports … 
22.
The parties are agreed that Grievant is working out of her classification as a Secretary 1. 

23.
During the course of the grievance procedure, on or about October 18, 2013, Grievant submitted a second PDF and a JCQ ("Job Content Questionnaire"). This PDF did not describe any duties added or deleted from the position since the last review, but Acting State Fire Marshal Carrico indicated that Grievant had "No direct supervisor." 
 Per that PDF, forty percent of Grievant's time is allocated to planning, directing and overseeing the daily operation of the licensing division staff, i.e.: 
-
makes sure division is staffed and ready to serve public during hours of operations;

-
ensures information provided by the division staff to the public is accurate;

-
schedule statewide exam dates for electrician tests;

-
ensures all license renewals are mailed within the legislatively requested time frames for all licensing programs;

-
organizes and executes mass mailing of 20,000 license renewals;

-
approve supply requests for division, etc.
Thirty percent of her time is allocated to:
-
reviews and then approves or denies all incoming applications for the statewide licensing programs covered by the Fire Marshal

-
processes all monies for all statewide programs covered by the licensing division (in excess of $1 million annually).
-
Discusses denied applications and interprets legislative rules regarding the base [sic] of these denial decisions. 
24.
The JCQ submitted on or about October 18, 2013, disclosed that the position has:

-
Full agency authority to make any and all licensing/certification decisions (programs manager) for all licensing programs. 

-
Total authority for approval/denial of all exam applications, all fireworks displays and all trade specific certifications.

-
Total authority for creating and implementing procedures and administering the daily running of all licensing programs.

-
Financial responsibility includes input into setting a budget, purchase order authorization and processing of all licensing fees for the agency. 
25.
Following receipt of this second PDF and JCQ, on November 1, 2013, DOP staff conducted its first and only desk audit of the position since Mr. Carrico's promotion in 2011. 
26. 
Ms. Barbara Jarrell,
 then the Assistant Director for the Classification and Compensation Section for DOP, by memo dated November 15, 2013, notified Acting State Fire Marshal Carrico that DOP had determined that the most appropriate classification of Grievant's position was Administrative Services Assistant 1 (“ASA 1”), Pay Grade 10.
 (DOP Ex. 16 and Testimony of Cottrill.) 
27.
In her memo, Ms. Jarrell did not detail any significant change in Grievant's duties and responsibilities, but stated, "The review found that the position is performing in a specialized capacity approving or denying applications/licenses.” 

28.
By correspondence dated November 18, 2013, Grievant appealed this classification determination by DOP, contending that the position should be reallocated to Administrative Services Manager 1 (“ASM 1”), Pay Grade 16.
 She stated that her position does not perform the work of the ASA 1, which provides support services such as fiscal, personnel, payroll or procurement, with mainly inter and intra-agency contacts, nor does the position perform the examples of work for ASA 1. Grievant explained, "I manage the entire statewide licensing program for the State Fire Marshal … definitely ... a primary statewide mission of the agency as the distinguishing characteristics [sic] for an ASM 1.” (DOP Ex. 17 and Testimony Cottrill.)
29.
By letter dated January 8, 2014, DOP Director Sara Walker denied Grievant's appeal and affirmed the DOP classification determination placing the position in the ASA 1 classification, Pay Grade 10. She explained that, 
The Administrative Services Assistant classification series is designed for positions that perform support services for an agency. Your duties and responsibilities, as gathered from Position Description Forms and a job audit, are business operations and licensing, which we consider as support services.
She further noted that, 

"The Administrative Services Manager one classification performs administrative and managerial work and we do not consider mailing, processing money, or scheduling exams as administrative or at the managerial level." 
(DOP Ex. 18 and Testimony Cottrill.)
30.
Mr. Carrico testified on behalf of the Respondent Fire Commission. Mr. Carrico performed field duties while the Field Deputy Fire Marshal that Grievant does not perform, such as arson investigations, etc. However, Mr. Carrico explained that Grievant has assumed all of the administrative functions of his former position and has been performing them since 2011. (Testimony of Carrico and Grievant.) 
31.
The Classification Specifications adopted by DOP for the Field Deputy Fire Marshal classification state the following:

FIELD DEPUTY FIRE MARSHAL

Nature of Work: Under limited supervision, performs technically advanced, managerial/supervisory work in protective services. The employee works under the limited supervision of the Deputy Chief Fire Marshal in managing and supervising one of the major programs of the State Fire Marshal's Office. The employee collects and assists in the analysis of evidence in the most complex, controversial or sensitive cases of suspected arson or cases in which the origin or cause of the fire is difficult to determine. The employee is exposed to explosives and hazardous working conditions at a fire scene. Performs related work as required.

Examples of Work

Supervises Assistant State Fire Marshals within assigned division; reviews investigative activities and relevant support documentation to ensure proper completion and compliance with agency and legal requirements.

Reviews inspection activities and documentation to ensure that buildings and hazardous material are being inspected with required frequency and are in compliance.

Develops and delivers in-service training programs to students in the State Police Academy, fire department personnel and students of fire technology.

Prepares narrative reports of inspection/investigative activities citing violations of applicable codes, standards/ regulations.

May conduct entry exit interviews with owners and occupants to discuss purpose, violations and appropriate courses of action.

Conducts or assists in conducting investigations or inspections of a highly technical or sensitive nature.

Assists local law enforcement agencies, fire departments and state and federal agencies in coordination of investigative or inspection activities and in interpretation of code requirements and on appropriate measures to correct violations.

Conducts orientation and on-the-job training for Assistant Fire Marshals.
32. 
Grievant admittedly does not possess the necessary qualifications to be a Field Deputy Fire Marshal and conceded that the duties of her position are not described by the Field Deputy Fire Marshal classification.

33.
Grievant’s position ("the position") directs the daily operation of the Licensing Unit ("sometimes hereinafter the Unit") of the Fire Commission. The Licensing Unit is responsible for a total of nine licensing programs. (Testimony of Carrico; Grievant Exs. 11 and 12.)

34. 
Grievant is solely responsible for the approval or denial of all the applications related to the licensing of Electricians, Blasters, Electrical Inspectors, Fire Protection Workers and Pyrotechnicians. In addition, she is solely responsible for the issuance of permits for the storage of explosives. Her duties also include reviewing applications for certification of Home Inspectors and Building Code Officials. 
35.
Grievant is solely responsible for the interpretation of the statutory and regulatory provisions that govern all the programs within the Licensing Section. She must fully understand and apply applicable local, state and federal laws to determine whether applicants for licenses have fully complied with same. In particular, she must interpret seven state legislative rules and several national standards and educate office staff and the public on same. (Testimony of Carrico and Grievant; Grievant's Ex. 14.) 
36.
Grievant has signature authority for all correspondence in connection with approval or denial of the applications. In particular, the position drafts letters to applicants approving or rejecting applications, requesting additional information, and providing information and instruction on the applicable law/reasons for the denial to applicants.
37.
The position revokes licenses for non-compliance or violation of applicable laws. 

38.
The position updates and revises the applications for all the programs for which the office issues licenses.  
39.
From April through June of each year, the position focuses primarily on renewals of licenses and the processing of licensing fees.  

40. 
Some of the licensing programs require state testing, which is conducted by the Fire Commission. Grievant is responsible for the administration of the state testing, which includes processing the test applications. 
41.
The position is responsible for creating a total of approximately 300 examination questions for nine statewide examinations. These exams must be revised every three to five years. Revising and updating the tests, admittedly, does not occupy a great deal of Grievant’s time. The position also proctors the examinations given in Charleston, WV.  
42.
Grievant is responsible to score the calculations on the electrician exams, which requires mathematical ability. (Grievant's Ex. 7.) 

43.
Grievant must review exam results with test applicants who have failed exams, if requested.

44. 
Grievant’s position is responsible for the development of all the applications and forms for the Licensing Unit and for any necessary updates/revisions to same.  (Testimony of Carrico and Grievant.)

45. 
Grievant’s position is responsible for approximately one million dollars in revenue. (Testimony of Carrico and Grievant.)

46. 
Grievant is responsible for the training and development of the two OA 2 staff members assigned to her Licensing Section. In particular, the position must insure that the OAs are providing accurate information to the public and accurately entering the required/relevant data into the database systems. The position determines the work schedules for the OAs. (Testimony of Carrico and Grievant; Grievant’s Ex. 15.) 
47.
The position is not responsible for performing Employee Performance Appraisals. ("EPAs") However, Grievant provides input to Mr. Carrico concerning the performance of the OAs whom she supervises for inclusion in the EPAs. 

48.
Grievant described a recent typical workday. She opened mail for the office. She reviewed applications for licensing and determined whether they would be approved or denied. Grievant reviews approximately 30-40 applications per day when not in “renewal season.”  She discussed building code issues with Mr. Carrico because of some complaints that had been received by the office and telephoned an individual relating to the building code issue. Grievant received two calls questioning examination results and reviewed the exams to respond to the queries posed. Grievant also spoke to an applicant who was upset because his license had not been renewed. A fireworks company also consulted with her concerning application requirements. Grievant drafted letters concerning rejected applications and processed payment for approved applications. (Testimony of Grievant.)
49.
Mr. Bruce Cottrill, Assistant Director of Classification and Compensation, testified on behalf of DOP. He holds a bachelor’s degree in History and master’s degree in Labor Relations. Mr. Cottrill worked for DOP between 2005 and 2008 as a Personnel Specialist, but left for employment outside of state government. He returned to state employment in the fall of 2013, as a Personnel Specialist, Senior.  When Ms. Jarrell retired in March of 2014, he was promoted to Assistant Director of the Classification and Compensation Section of DOP.
50.
Mr. Cottrill opined that Grievant’s position should not be reallocated to an ASA 1, but rather to an Office Assistant 3 (“OA 3”), which is a lower classification than the Grievant's current classification of Secretary I. 
51.
For over thirty years, Ms. Jarrell reviewed thousands of PDFs in order to make classification determinations. Mr. Cottrill did not speak with Ms. Jarrell, who previously determined Grievant's position should be reallocated to ASA 1, prior to reviewing this matter in preparation for the level three hearing. However, he did speak with the individual who performed the desk audit of the position. (Testimony of Cottrill.)
52.
Mr. Cottrill came to this new classification decision in March of 2014, while preparing for the grievance hearing.  
53. 
Neither Grievant nor the Fire Commission was notified of this new reallocation determination of Grievant’s position prior to the hearing. 

54.
The Classification Specifications adopted by DOP for the OA 3, ASA 1, ASM 1 state the following: 
OFFICE ASSISTANT 3

Nature of Work

Under general supervision, performs advanced level, responsible and complex clerical tasks of a complicated nature involving interpretation and application of policies and practices. Interprets office procedures, rules and regulations. May function as a lead worker for clerical positions. Performs related work as required. 

Distinguishing Characteristics

Performs tasks requiring interpretation and adaptation of office procedures, policies, and practices. A significant characteristic of this level is a job inherent latitude of action to communicate agency policy to a wide variety of people, ranging from board members, federal auditors, officials, to the general public. 

Examples of Work

Analyzes and audits invoices, bills, orders, forms, reports and documents for accuracy and initiates correction of errors.

Maintains, processes, sorts and files documents numerically, alphabetically, or according to other predetermined classification criteria; researches files for data and gathers information or statistics such as materials used or payroll information.

Types a variety of documents from verbal instruction, written or voice recorded dictation.

Prepares and processes a variety of personnel information and payroll documentation.

Plans, organizes, assigns and checks work of lower level clerical employees.

Trains new employees in proper work methods and procedures.

Answers telephone, screens calls, takes messages and complaints and gives information to the caller regarding the services and procedures of the organizational Unit.

Receives, sorts and distributes incoming and outgoing mail.

Operates office equipment such as electrical calculator, copying machine or other machines.

Posts records of transactions, attendance, etc., and writes reports.

Files records and reports.

May operate a VDT using a set of standard commands, screens, menus and help instructions to enter, access and update or manipulate data in the performance of a variety of clerical duties; may run reports from the database and analyze data for management.

ADMINISTRATIVE SERVICES ASSISTANT 1

Nature of Work 

Under general supervision, performs administrative work in providing support services such as fiscal, personnel, payroll or procurement in a small division or equivalent organization level. May function in an assist role or in a specialized capacity in a large agency or department.  Develops or assists in developing and implements plans/procedures for resolving operational problems and in improving administrative services. Work is typically varied and includes inter- and intra-governmental and public contact. Performs related work as required.

Distinguishing Characteristics: Positions in this class are distinguished from the Administrative Services Assistant 2 by the size of the unit served and by the independence of action granted. Positions in a small agency or division may be responsible for a significant administrative component; other positions assist an administrative supervisor in a large state agency. Authority to vary work methods or policy applications or to commit the agency to alternative course of action is limited.

Examples of Work

Confers with inter- and intra-agency personnel to transact business, gather information, or discuss information; may be in a position with public or federal government contact.

Gathers and compiles information for state records; writes reports, balances tally sheets, and monitors inventories, purchases, and sales.

Updates records and contacts employees to gather information; represents the supervisor or unit in the area of assignment at in-house meetings.

Maintains files of information in hard copy files or electronic format; runs reports for regular or intermittent review.

Assists in determining the need for changes in procedures, guidelines and formats; devises a solution; monitors the success of solutions by devising quantitative/qualitative measures to document the improvement of services.

Assists in the writing of manuals in the area of assignment; clarifies the wording and describes new procedures accurately.

ADMINISTRATIVE SERVICES MANAGER 1
Nature of Work 

Under administrative direction, manages an organizational unit providing administrative and support services (i.e., budgeting, purchasing, personnel, business operations, etc.) in a division where operations, policy, work processes, and regulatory requirements of the unit are predictable and stable. Involves the supervision of professional, technical, and clerical employees. The scope of responsibility includes planning the operations and procedures; directing the work of employees; developing employees; evaluating unit operation; developing budget needs; researching new procedures and improvements; interpreting statutes, regulations and policies. Performs related work as required.

Distinguishing Characteristics

The Administrative Services Manager I is distinguished from the Administrative Services Manager II by the responsibility to manage a department-wide administrative support function or a secondary mission, or unit of a primary statewide mission of the department.

Examples of Work

Plans, develops, and executes through professional, technical, and clerical staff, a secondary mission of a statewide program or a primary department-wide program.

Directs the daily operations of the staff and may direct regional or other field staff.

Develops and implements operating procedures within regulatory and statutory guidelines; develops and approves forms and procedures.

Renders decisions in unusual or priority situations; consults with supervisors and other state managers in reviewing same.

Evaluates the operations and procedures of the unit for efficiency and effectiveness.

Recommends the selection and assignment of staff to supervisors; conducts interviews and background evaluations for prospective employees.

Determines need for training and staff development and provides training or searches out training opportunities.

Assists in the development of the division and/or agency budget for personnel services, supplies, and equipment.

Researches professional journals, regulations, and other sources for improvements to agency and unit programs and procedures.

Compiles a variety of data related to the operation of the unit and/or the agency.

Interprets statutes, regulations and policies to staff, other managers, and the public.

May serve as a witness in grievance hearings or other administrative hearings.

Prepares reports reflecting the operational status of the unit and or agency programs.

 (DOP Exs. 19-22 and 25.)

55.
As of the date of the level 3 hearing on April 3, 2014, Grievant's position had not been reallocated from Secretary 1.
Discussion
Grievant bears the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not. Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). In a misclassification grievance, Grievant must prove by a preponderance of the evidence that her duties for the relevant time period more closely match those of another cited classification specification than the classification to which she is currently assigned. See generally, Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989). See Campbell v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-385 (May 26, 2009). Misclassification is a continuing practice, and as such, a grievance may be initiated at any time during the time the misclassification continues, however, “[a]s with a salary dispute, any relief is limited to prospective relief and to back relief from and after [ten] days preceding the filing of the grievance.” Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Easterly v. W. Va. Dept. of Health and Human Res., Docket No. 96-HHR-053 (July 25, 1996); Hatfield v. W. Va. Alcohol Beverage Control Comm'n, Docket No. 91-ABCC-052/169 (Sept. 27, 1991); W. Va. Code § 29-6A-2.

The DOP Legislative Rule defines "Reallocation" as "[r]eassignment by the Director of Personnel of a position from one classification to a different classification on the basis of a significant change in the kind or level of duties and responsibilities assigned to the position." 143 C.S.R. 1 § 3.75. "When an employee believes she is performing the duties of a classification other than the one to which she is assigned, DOP must determine whether reallocation is appropriate. Hart v. Dep’t of Health & Human Res., Docket No. 2008-0641-DHHR (Feb. 19, 2009). The key to the analysis is whether Grievant's current classification constitutes the "best fit" for the duties Grievant performs. Simmons v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991). An increase in the type of duties contemplated in the current class specification does not require reallocation. Kuntz/Wilford v. Dep't of Health and Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997). 
DOP's interpretation and application of the classification specifications at issue are given great weight unless clearly erroneous. W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) per curiam; See also Syllabus Point 4, Security National Bank & Trust Co. v. First W. Va. Bancorp., Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L.Ed.2d 284. Grievances contesting a grievant's current classification are therefore decided under rules of law which give DOP's interpretation of classification specifications great weight unless that interpretation is shown to be clearly erroneous. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). It is fair to say that a grievant challenging her classification has an uphill battle. Bennett v. Insurance Comm’n & Div. of Pers. Docket No. 07-INS-299 (June 27, 2008).  
Grievant was previously assigned as a Secretary 1 to the Field Deputy Fire Marshal’s position, held by Mr. Carrico. When he was the Field Deputy Fire Marshal, Mr. Carrico was responsible for the oversight of the Licensing Section and was Grievant’s direct supervisor. The Field Deputy Fire Marshal position was vacated on or about November of 2011, when Mr. Carrico was promoted to Chief Deputy Fire Marshal. The Field Deputy Fire Marshal position has not and will not be refilled. Therefore, Grievant avers that her position has been misclassified since the Deputy Field Marshal’s position was vacated in 2011, as she was specifically assigned to work for that position as a Secretary 1. In addition, Mr. Carrico has since been promoted to the position of Acting State Fire Marshal and the position of Chief Deputy Fire Marshal has not been re-filled. As such, two significant positions in the Fire Marshal’s office that previously operated in a supervisory capacity over Grievant’s position as a Secretary 1 are now vacant. As a result, Grievant asserts she now works under little supervision. In addition to having far less supervision than she had prior to November of 2011, Grievant maintains that some of her duties and particularly the scope of her responsibilities have changed significantly, as she now has the sole authority for determining eligibility for all of the licensing programs administered by the licensing section. 
During this grievance process, the first desk audit of the position was conducted, together with another review. Based upon the results of the audit and review, Ms. Jarrell of DOP determined that the ASA 1 was the proper classification of Grievant's position and reallocation was approved. However, at the level three hearing, Mr. Cottrill of DOP asserted that Grievant’s current position should be classified as OA 3, which would operate as a demotion.  As of the date of the level 3 hearing, Grievant remained in the Secretary 1 classification and had not been reallocated. Grievant responds that neither the OA 3, nor the ASA 1 classification specifications are the "best fit" for her position. Grievant contends the ASM 1 classification specification more closely matches the duties of her position. The Fire Commission contends that DOP was clearly wrong in its determination that Grievant did not fulfill the criteria of an ASM 1. However, Grievant finally requests, “to be reallocated to a position that encompasses all high-level duties carried out …” (Grievant’s Proposed Findings of Fact and Conclusions of Law.) All parties are agreed that Grievant is not properly classified as a Secretary 1. Therefore, the undersigned will address whether Grievant has proven she is performing the duties of any of the other classification specifications under consideration and whether DOP is clearly wrong in its determination that her position should be reallocated to OA 3. 



Field Deputy Fire Marshal 
DOP argued, and Grievant admitted at hearing, that she does not possess the necessary qualifications to be a Field Deputy Fire Marshal. Grievant also concedes that the duties of her position are not described by the Field Deputy Fire Marshal classification. Mr. Cottrill observed that the Field Deputy Fire Marshal may have been performing some work outside of his designated classification. 

Thus, the parties introduced evidence concerning whether Grievant’s position should be properly reallocated to one of three other classification specifications, ASM 1, OA 3 or ASA 1. “In determining the class to which any position shall be allocated, the specifications for each class shall be considered as a whole.” W. VA. CODE ST. R. § 143-1-4.4(b). Further, “[t]he fact that all of the actual tasks performed by the incumbent of a position do not appear in the specifications of a class to which the position has been allocated does not mean that the position is necessarily excluded from the class, nor shall any one example of a typical task taken without relation to the other parts of the specification be construed as determining that a position should be allocated to the class.” W. VA. CODE ST. R. § 143-1-4.4(d). 
Administrative Services Manager 1
Grievant’s contends her position should be classified as ASM 1. Grievant established that she performs some of the work described by the "examples of work" under the ASM 1 classification, in that she "[d]irects the daily operations of … staff …," “[d]evelops and implements operating procedures within regulatory and statutory guidelines,” “develops and improves forms and procedures” and, importantly, "[i]nterprets  statutes, regulations and policies to staff  … and the public.” Grievant is also expected to interpret licensing laws and legislative rules to the professions and industries regulated by them, as well as to government officials. However, “[s]imply because one is required to undertake some responsibilities normally associated with a higher classification, even regularly, does not render [one] misclassified per se.” Hatfield v. Mingo County Bd. of Educ., Docket No. 91-29-077 (April 15, 1991). 

Mr. Cottrill testified that the "Nature of Work" section is class-controlling. DOP class specifications are to be read in pyramid fashion, i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991). For these purposes, the “Nature of Work” section of a classification specification is its most critical section. See generally, Dollison v. W. Va. Dep't of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989).  The ASM 1 “Nature of Work” section requires the position to "interpret statutes, regulations and policies to staff, other managers, and the public" and to "prepare[s] reports reflecting the operational status of the unit and or agency programs." Grievant's position certainly does this. However, Mr. Cottrill clarified that this classification was designed for and expected to perform as the manager of a rather large unit that includes professional, paraprofessional, clerical and technical staff, as another requirement reflected in the "Nature of Work."
 

The DOP Glossary of Classification Terms contains the following definitions:

Professional - work which requires the application of theories, principles and methods typically acquired through completion of a baccalaureate degree or higher or comparable experience; requires the consistent exercise of discretion and judgment in the research, analysis, interpretation and application of acquired theories, principles and methods to work product. 
Technical - work requiring the practical application of scientific, engineering, mathematical or design principles.
Grievant directs the work of two OA 2 employees, who generally perform clerical work and minor administrative duties. Neither of the positions that are supervised by Grievant requires the application of complex theories or scientific principles, which are contemplated by the definitions of professional or technical classifications. 

Mr. Cottrill also explained that the ASM 1 classification specification is expected to manage a unit that is considerably larger than the Licensing Unit of the Fire Marshal’s office. He pointed out that to be considered a "supervisor" in any classification, the employee/position must supervise three or more employees. (DOP Ex. 24 - DOP Glossary of Classification Terms.) Grievant supervises only two. Both of these conditions are consistent with Mr. Cottrill's explanation that the ASM 1 position is expected to manage a larger unit than the Licensing Unit. In addition, DOP did "not consider mailing, processing money or scheduling exams as administrative or at the managerial level.” 
 The evidence established that Grievant must still perform some of this work, which is clerical in nature and inconsistent with the ASM 1 classification. On the basis of the foregoing, the undersigned finds that the ASM 1 is not the classification that most closely matches the duties and responsibilities of Grievant's position. 
OA 3
When asked why Grievant should be demoted to OA 3 rather than promoted to ASM 1, Mr. Cottrill stated an employee in the ASM 1 position has supervisory responsibility and Grievant does not, as defined by the DOP Glossary of Classification Terms. It specifies that an employee must have responsibility or control over three or more employees to be considered a supervisor. Grievant supervises only two employees. Therefore, Mr. Cottrill went on to characterize Grievant as a “lead worker” within the OA 3 classification. The "lead worker" is defined in the DOP Glossary of Classification Terms as follows: " … a level of work at which an incumbent is assigned to the on-going responsibility of scheduling and/or reviewing the work of other co-workers and guiding in training them while performing identical or similar kinds of work.” (Emphasis added.) The class-controlling “Nature of Work” section of the OA 3 classification specifications reflects the expectation that this classification will perform clerical tasks. The two Office Assistants over whom Grievant has supervisory responsibility perform clerical work. Grievant's work is distinguished from their work by the complex, non-clerical duties she performs. While Grievant must enter data and manage the database in her present position, State Fire Marshal Lewis clarified that, “Prior to any data entry all applications must be reviewed for compliance with the applicable state law or legislative rule to determine acceptance or rejection. A thorough knowledge and full understanding of all the applicable laws and rules is paramount and vital at this stage. Mrs. Bradshaw's position in this regard is critically vital to the various licensing programs that in some manner effect public safety …” In as much as Grievant is entrusted to administer the nine licensing programs of the State Fire Marshal’s Office, which programs clearly affect the public safety and the livelihood of thousands of licensees, her work is not identical or substantially similar to the Office Assistants working in the Licensing Unit. Therefore, Grievant cannot be characterized as a “lead worker,” in relation to the OAs in the Unit.

Additionally, in comparing Grievant's duties/responsibilities when she was an OA 3 in 2004, for the Licensing Unit to her current duties/responsibilities, Grievant prepared only routine correspondence in 2004, but did not have sole responsibility to finally approve or deny licensing applications or signature authority on correspondence to communicate approval/denial, as she does now. Moreover, the OA 3 operates under much greater supervision than Grievant does in her position.
Mr. Cottrill also testified that Grievant's position should be demoted from Secretary 1 to OA 3 because she is no longer assigned to work for a specific individual, as is expected of the Secretary 1 position. However, the ASA 1 classification specification under consideration does not require assignment to a particular individual either. Therefore, this fact does not preclude Grievant from reallocation to an ASA 1.
 

Finally, the OA 3 classification specifies that the employee in that classification will interpret and apply office and agency policies.
 However, a predominant duty/requirement of Grievant's position is to interpret state and federal statutes, rules, regulations and policies, which requires a greater complexity of analysis and is found in administrative classifications, such as the ASM 1. The predominant duties of the position are class-controlling. Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606 through 609 (Aug. 31, 1990). The responsibilities of the OA 3 are routine in nature and dictated by set policies and procedures. See, Smith v. W.Va. Dep’t of Environmental Protection, Docket No. 2009-1532-DEP (April 26, 2010). The substantial level of administrative responsibility and decision-making authority of Grievant’s position is absent in the classification specification of the OA 3. As such, the undersigned finds that the OA 3 classification is not the "best fit" for Grievant's position. 

ASA 1
Ms. Barbara Jarrell, a 30-year veteran of DOP, determined that Grievant’s position should be classified as ASA 1 because the position provides support services for an agency, in business operations and licensing. In an unusual turn of events, Mr. Cottrill recently contradicted DOP’s earlier determination when he opined that the position should be demoted to OA 3. The fact that Ms. Jarrell and Mr. Cottrill, who are both experts in classification for DOP, arrived at different conclusions concerning the proper classification of Grievant's position indicates that Grievant’s position is not easily characterized by the existing job classifications.
 
The predominant distinguishing characteristic between the Office Assistant series and the Administrative Services Assistant series is the performance of clerical versus administrative tasks. The Office Assistant 3 classification specification concerns advanced level clerical tasks, while the Administrative Services Assistant 1 classification specification defines the duties of that series as administrative, technical work, providing support services. Grievant demonstrated that her work is not predominantly clerical in nature, but administrative. The DOP Classification Terms Glossary defines “Administrative," as follows: 
Administrative - Work activities relating to planning, organizing, directing, controlling, supervising, and budgeting of agency or unit operations, programs, and missions … 

In conformance with this definition, Grievant organizes, directs and supervises the licensing program(s) of the Fire Commission/State Fire Marshal’s office and has input into the budget of the Licensing Section. The "Nature of Work" of the ASA 1, provides that "under general supervision,” the employee  “perform[s] administrative work in providing support services …” and “Develops or assists in developing and implements plans/procedures for … improving administrative services.” Grievant's duties and responsibilities align with this class-controlling description, as she is responsible to administer the licensing programs, requiring thorough knowledge and understanding of applicable state and federal laws, rules and regulations, and expertise beyond mere office procedures and policies. Grievant also operates under the “general supervision” of the Acting State Fire Marshal, consulting him in “unusual situations,” as the ASA 1 should operate. 

Grievant argues that the examples of work for the ASA 1 are not relevant to her position. However, the evidence shows that Grievant does, in fact, perform some of the enumerated tasks of this classification in that she "writes reports," concerning audit results, and “maintains files of information [concerning licensure] in hard copy files or electronic format.” Grievant admittedly “assists in determining the need for changes in procedures … and formats; devises a solution; monitors the success of solutions by devising quantitative/qualitative measures to document the improvement of services.” 

A comparison of Grievant's PDF from 2008, and her PDF’s of 2011 and 2013, shows that Grievant has undertaken very substantial responsibility since 2008. In 2008, Grievant was only responsible to “manage the electrical examination,” including review and approval or denial of all incoming examination or license applications for that program. By November of 2011, Grievant had the significant responsibilities of interpreting state and federal statutes, regulations and policies applicable to the nine licensing programs and was granted sole authority to review, and approve or reject applications for same and to educate the public and related industry concerning the applicable law. 
Grievant must also review exam results with test applicants who have failed exams, if requested. The position is also now responsible for creating a total of approximately 300 examination questions for nine statewide examinations, which must be revised every three to five years. The duties and responsibilities of Grievant's position are best described by the classification specifications for the ASA 1, as they are primarily administrative rather than clerical. 
DOP argues that Grievant’s position has not changed significantly, continues to be predominantly clerical and, therefore cannot be properly classified in the ASA I classification specification. The evidence shows that at present Grievant has some of the same clerical duties that she had in 2008, as indicated by her PDFs. Nonetheless, this fact does not dictate that Grievant’s present position should not be reallocated. As DOP stated in its letter reallocating Grievant’s position to Secretary 1 in 2008, DOP “classifies positions based on duties and responsibilities” (Emphasis in the original.) DOP further defined responsibilities as "an accountability factor which typically applies to such work elements as overseeing the work of others, handling money and freedom of action on policy and procedural matters." Grievant's "accountability” has been increased by her considerable obligation to administer all of the licensing programs of the State Fire Marshal’s office, with limited supervision, since Mr. Carrico's promotion in 2011. 
DOP accurately relied upon the Classification Specifications, and long-accepted interpretations of DOP, in determining that the position did not fit the ASM 1 classification. Grievant's duties and responsibilities are certainly essential to administration of the licensing programs of the Fire Commission. However, Grievant does not supervise technical or professional positions, as defined by DOP.  Therefore, Grievant did not prove by a preponderance of the evidence that the ASM 1 classification specification most closely matches her position. 
Conversely, DOP’s most recent classification determination, that Grievant's position should be reallocated to OA 3, was not supported by substantial evidence or rationally based, primarily due to the addition of Grievant's significantly more complex administrative responsibility/duty - to administer all nine licensing programs, with authorization to approve/reject licensing applications for same. Based upon the evidence of record, including the expert opinion of Ms. Jarrell, of the three classifications under consideration, the undersigned finds that Grievant's responsibilities and duties for the relevant time period more closely match those of the ASA 1. The ASA 1 classification is not, and need not be, a "perfect fit" for the position Grievant occupies.  It is, however, the "best fit." Hence, the grievance is granted to the extent that Grievant’s position must be reallocated to the ASA 1 classification effective June 24, 2012, one year prior to the date she initially filed her grievance seeking reallocation.
 Grievant is also entitled to back pay and benefits equal to the difference in the pay she received as a Secretary 1 during that period and the pay she would have received in the ASA 1 classification. 

 “When it is a proper remedy, back pay may only be granted for one year prior to the filing of a grievance, unless the Grievant shows, by a preponderance of the evidence, that the employer acted in bad faith in concealing the facts giving rise to the claim for back pay, in which case an eighteen-month limitation on back pay applies.” W. VA. CODE § 6C-2-3(c)(2). There has been no proof offered that Respondents acted in bad faith in this matter. Thus, the Grievance Board has no authority to award Grievant back pay for any period beyond one year prior to the filing of the grievance. 
Conclusions of Law

1. 
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not. Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

2. 
When employees believe they are performing the duties of a classification other than the one to which they are assigned, DOP must determine whether reallocation is appropriate. Hart v. Dep’t of Health & Human Res., Docket No. 2008-0641-DHHR (Feb. 19, 2009). “The key to the analysis is to ascertain whether a grievant's current classification constitutes the 'best fit'" for his duties. Carroll v. Dep't of Health & Human Res., Docket No. 04-HHR-245 (Nov. 24, 2004). 

3.
In a misclassification grievance, the grievant must prove by a preponderance of the evidence that her duties for the relevant time period more closely match those of another cited classification specification than the classification to which she is currently assigned. See generally, Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989). See Campbell v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-385 (May 26, 2009).
4. 
In ascertaining which classification constitutes the best fit, DOP looks at the predominant duties of the position in question. These predominant duties are deemed to be "class-controlling." Carroll, supra (citing Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606, 607, 609 (Aug. 31, 1990)). Predominant duties are not duties that are performed on an occasional and intermittent basis. Adkins v. Workforce W. Va. and Div. of Pers., Docket No. 2009-1457-DOC (Oct. 13, 2009).
5. 
To receive a reallocation, an employee must demonstrate "a significant change in the kind or level of duties and responsibilities." An increase in the number of duties does not necessarily establish a need for reallocation. Kuntz/Wilford v. Dep't of Health and Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997). “The performing of a duty not previously done, but identified within the class specification also does not require reallocation." Id. See, Smith v. Dept. of Envtl. Prot. and Div. of Pers., Docket No. 2009-1532-DEP (Apr. 26, 2010).
6. 
Grievances contesting a grievant's current classification are decided under rules of law which give DOP's interpretation of classification specifications great weight unless that interpretation is shown to be clearly erroneous. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)); Marcum v. Insurance Comm’n. and Div. of Pers., Docket No. 2009-0463-DOR (May 24, 2010).

7. 
Grievant proved by a preponderance of the evidence that DOP's classification determination that her position should be reallocated to an OA 3 was clearly wrong or arbitrary and capricious.
8.
Grievant proved by preponderance of the evidence that her position should be reallocated from the Secretary 1 classification to the ASA 1 classification.
Accordingly, the grievance is GRANTED. The Fire Commission is Ordered to place Grievant's position in the ASA 1 classification, effective June 24, 2012, one year prior to the date she initially filed her grievance seeking reallocation. Respondent Fire Commission is further Ordered to pay to Grievant the difference in pay and benefits between what she actually received and what she would have received if she had been in the ASA 1 classification, from June 24, 2012, until the present.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 
Date: September   5, 2014
________________________________ 

Susan L. Basile 


Administrative Law Judge
� “Reclassification” is defined as the revision by the State Personnel Board of the specifications of a class or class series which results in a redefinition of the nature of the work performed and a reassignment of positions based on the new definition and may include a change in the title, pay grade, or minimum qualifications for the classes involved.  W. Va. Code R. § 143-1-3.76.





� The PDF is the document DOP utilizes when classifying positions.  It is the basic source of official information about a position containing official duties, responsibilities, supervisory relationships and other pertinent information relevant to a position.   See W. Va. Code R. (143-1-3.70 and (143-1-4.5 et seq.  





� Mr. Lowell Basford, Manager of the Classification and Compensation section of DOP made this determination. Mr. Basford has since left this position.





� In 2004 and 2008, Grievant submitted PDFs to DOP for review and reallocation of her position. DOP initially determined that Grievant's position should not be reallocated.  In these instances, the Fire Marshal permissibly appealed the classification determination made by DOP concerning the position Grievant occupied.  (Testimony of Cottrill.) 





� It is noted that this PDF, as submitted into evidence by DOP, was missing Part 2, which provides critical information; a list of Grievant's duties and the percentage of time allocated to same. However, the PDF submitted by the State Fire Marshal's office included this page. 





� Ms. Jarrell has since retired from state employment with DOP.





�This reallocation would have increased Grievant’s salary by ten percent.  However, to date, the agency has not reallocated the position. (DOP Ex. 16 and Testimony Cottrill.) 





� This is 8 pay grades above the Secretary 1 classification. 


� DOP observed that the Field Deputy Fire Marshal may have been performing work outside of his designated classification, with respect to some of his duties. 


� The "Nature of Work" of the ASM 1 requires supervision of “professional, technical, and clerical employees.”


� See DOP’s letter of January 8, 2014, in response to Grievant's request for reconsideration of DOP's classification decision reallocating Grievant to an ASA 1.


� The ASA 1 classification specification is discussed in further detail below.


� The “Distinguishing Characteristics" for the OA 3 states "performs tasks requiring interpretation and adaptation of office procedures, policies and practices …,” with "inherent latitude of action to communicate agency policy to a wide variety of people." (Emphasis added.) Additionally, the Office Assistant 3 "interprets office procedures, rules and regulations …” (Emphasis added.)


� It is noted that the State Fire Marshal asked DOP to create a new classification specification due to the evolution and increased responsibility of Grievant's position, to better reflect the responsibilities and duties of Grievant’s position. DOP declined to do so in this instance, stating that the ASA 1 was fitting.





� The grievance was initially filed June 24, 2013.
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