WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
WAYNE O’DELL and CONWARD KINCAID,



Grievants,

v.







     Docket No. 2014-0854-CONS

FAYETTE COUNTY BOARD OF EDUCATION,



Respondent.

DISMSSAL ORDER


Grievants, Wayne O’Dell and Conward Kincaid, are employed by the Respondent, Fayette County Board of Education (“Board”) as service personnel. On December 27, 2013, Grievants filed a level one grievance form alleging the following:
New employee has been given an additional ten years of experience pay for doing like duties. This is in violation of WV school laws stating that uniformity shall apply to all salaries for all persons regularly employed and performing like assignments. School laws also prohibit discrimination or favoritism in treatment of employees.

As relief, Grievants seek:

At least ten additional years of experience pay added to current salary, from the day the new employee received the additional experience pay. All legal fees and expenses incurred pertaining to this grievance.


A level one conference was held on January 23, 2014, and a decision denying the grievance was issued on February 11, 2014.  Grievants appealed to level two and a mediation was held on July 24, 2014.  Grievants perfected their appeal to level three on August 6, 2014.


Respondent, through their counsel, Rebecca Tinder, Esquire, Bowles Rice, PLLC, filed a Motion to Dismiss the consolidated grievances alleging inter alia that they are moot.  By letter dated August 29, 2014, the undersigned notified counsel for Grievants, Anthony Salvatore, Esquire, Hewitt & Salvatore, that the motion had been filed and that any written response to the motion was due on or before September 5, 2014. No response was filed. This matter is now mature for decision on the Motion to Dismiss.
Synopsis

Grievants allege that Respondent employed an individual to perform like assignments and duties to those performed by Grievants, and gave that individual credit for ten years of work experience earned outside the school setting. Service personnel receive additional salary for each year of work experience with which they are credited. Grievants claim that pursuant to the pay uniformity statute
 they must also receive credit for work experience they gained prior to being employed by the Respondent to increase their salaries.

Respondent investigated Grievants’ allegations after the level one hearing and found that one employee was actually receiving credit for prior work experience.  Respondent believed this was a mistake and have subsequently removed those years of credit from the individual in question and required that he pay back any amount believed to be an overpayment. Respondent asserts that no other service personnel employee receives credit for work experience outside the school setting which renders the consolidated grievance moot.

Grievants only alleged that one employee was receiving work experience credit for work outside the school setting. That employee is no longer receiving such credit. Accordingly the consolidated grievances are moot and must be DISMISSED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Wayne O’Dell is employed by Respondent in the following service personnel classifications: Electrician II; HVAC II; Truck Driver; and, General Maintenance.  He had experience in private industry before being employed by the Board.

2.
Grievant, Conward Kincaid is employed by Respondent in the following service personnel classifications: Cabinet Maker; Carpenter II; Truck Driver; and, General Maintenance.  He also had experience in private industry before being employed by the Board.


3.
Neither Grievant received experience credit for salary purpose for their experience in private industry when they were initially employed by the Board.


4.
Respondent does not have a written policy or routine practice of granting prior experience that is not earned in an educational setting, for salary purposes, to service personnel when they are hired to work for the Fayette County Board of Education.

5.
Both Mr. O’Dell and Mr. Kincaid filed a grievance alleging that a service employee had been employed by the Board and given experience credit, for salary purposes, for working in private industry.

6.
At the level one conference, Grievants alleged that Billy Joe Chapman, Jr. received ten years of experience for work that he had done outside of the educational setting.


7.
After the level one conference, Respondent investigated this allegation and found that such credit had been given to Mr. Chapman. Respondent believed this was a mistake and corrected the mistake by removing the experience credit from Mr. Chapman and requiring him to pay back the additional salary he had received based upon that experience.


8.
Grievants do not allege that any other employees of the Board have received salary experience credit for work they performed outside the educational setting.


9.
Respondent filed a Motion to Dismiss dated August 19, 2014, alleging that the matter is now moot since all credit for prior experience outside the educational setting has been removed from Mr. Chapman.


10.
By letter dated August 29, 2014, the undersigned gave notice to counsel for Grievants, Anthony Salvatore, Esq., that the Motion to Dismiss had been filed and that Grievants had until September 5, 2014, to respond to the motion. No response was filed.
Discussion

Respondent alleges inter alia it is no longer giving salary experience credit to the only employee Grievants allege received such credit. Respondent maintains that the experience credit was granted by mistake and the employee is being required to pay back any salary he received as a result of that experience, all of which renders the consolidated grievance moot. When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence.  See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).  

“When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dept. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).”  Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).


 “[R]elief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the Grievance Board.” Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993). 

Grievants only point to one other employee allegedly receiving salary experience credit as the basis for their claim that they should also receive such credit.  It is undisputed that the Board has determined that that employee was given experience by mistake and taken that experience from the employee so that he is treated like all other service personnel employed by the Board in that respect.  As a result of the Respondent’s action, Grievants no longer have any basis in fact for their claim and the matter is moot.


In their level two appeals, Grievants note that Mr. Chapman has filed a grievance requesting that the experience credit be restored to him.  Grievants feel that if Mr. Chapman prevails they too should get salary experience credit.  This relief is too speculative.  Even if Mr. Chapman were to prevail it may be for reasons which do not affect Grievants’ status. Accordingly, the consolidated grievances are DISMISSED.

Conclusions of Law


1.
When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence.  See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).

2.
When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998).

3.
The Grievance Board will not hear issues that are moot. “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Bragg v. Dept. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

4.
Relief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the Grievance Board. Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993).

5.
Respondent removed all salary experience credit gained in non-educational settings from the employee to whom Grievants compared themselves. As a result of the Respondent’s action, Grievants no longer have any basis in fact for their claim and the matter is moot.


Accordingly, the consolidated grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: December 10, 2014 



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE

� W. Va. Code § 18A-4-5b.


� Billy Joe Chapman Jr. has filed a grievance related to the Board’s action with the Docket No. 2014-0855-FayED. A level three hearing has been held concerning that grievance.


� Nothing in this Order is intended to comment on the validity of Mr. Chapman’s claims and it should not be read to have such effect.
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