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DIVISION OF LABOR,



Respondent.

D E C I S I O N

Several individual grievances were filed against Respondent, the West Virginia Division of Labor (“Division”).  Grievants Andy Hollins and Bobby White filed grievances on October 21, 2012, alleging “‘[t]emporary’ change in assignment not lifted.”
  The relief sought was “[t]o be made whole including reverting to previous assignment.”  Grievants Hollins’ and White’s grievances were consolidated by order entered on January 17, 2013.  Danny Mitchell filed a grievance on February 7, 2013, alleging “‘[t]emporary’ change on assignment never lifted.”  The relief sought by Grievant Mitchell was “[t]o be made whole, including reasonable assignment or increase in pay.”


A level one hearing was held pertaining to the Hollins - White grievance on December 19, 2012, and the grievances were denied at that level on January 11, 2013.  Grievant Hollins timely appealed to level two on January 14, 2013.  Grievant Mitchell’s level one hearing was scheduled for February 27, 2013, but was continued at his request.  By order entered March 1, 2013, Grievant Mitchell’s grievance was consolidated with the consolidated Hollins - White grievance.  As a result of the consolidation, Grievant Mitchell did not have a level one hearing.  As a consolidated grievance, this issue was appealed to level two and mediation transpired on July 19, 2013.  Grievants appealed to level three on July 21, 2013.  A level three hearing was held before the undersigned Administrative Law Judge on December 4, 2013, at the Grievance Board’s Charleston office.  Grievants appeared in person and by their representative Gordon Simmons, Steward, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Elizabeth G. Farber, Assistant Attorney General.  This case became mature for decision on January 31, 2014, the deadline for the submission of the parties' proposed findings of fact and conclusions of law.  Both parties submitted fact/law proposals.


Synopsis

Grievants are Inspectors employed in Respondent’s Weights and Measures Section and are assigned responsibility for inspections in specific counties, which the Division designates as numbered areas, generally consisting of multiple counties.  The employees’ areas of assignment and the counties included in the employees’ areas have been and are periodically adjusted, realigned and reassigned.  Grievants protest Respondent’s delegation of assigned areas.


Respondent, a state agency, has the flexibility to make administrative decisions.  Respondent possesses the power, duty, jurisdiction and authority to employ and remove inspectors as needed, and to assign their duties so that the Division’s statutory responsibilities are effectively carried out.  Generally, a state agency has the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Grievants have failed to prove by a preponderance of the evidence that Respondent’s decision to alter the counties in their geographic areas of assignment is improper, that Respondent did not have the authority to make such a decision, whether temporary or not, or that the Respondent’s decision was a violation, a misapplication or a misinterpretation of any statute, policy, rule or written agreement. Accordingly, this consolidated grievance is DENIED.


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Andy Hollins and Danny Mitchell, hereinafter “Grievants,” are Weight and Measurement Inspectors employed by Respondent.  At all times relevant to this grievance, Grievants were and are currently employed in the Division’s Weights and Measures Section as Labor Inspectors 2.

2. 

The Weights and Measures Section has statewide responsibilities for inspecting all commercial weighing and measuring devices to ensure that the devices are accurately calibrated and labeled according to standards adopted by the National Conference on Weights and Measures, Inc. 

3. 

Employees who work in the Weights and Measures Section are assigned responsibility for inspections in specific counties, which the Division designates as numbered areas (i.e., area 1, area 2, etc.). 

4. 

Weights and Measures Inspectors are expected to inspect businesses within their respective area at least once a year.  W. Va. Code §21-1-3. 

5. 

In determining which counties are assigned to an employee’s area, the Division considers a number of factors, including the amount of travel required to perform inspections, the number of commercial establishments with devices to be inspected and whether there are staff vacancies

6. 

Grievant Hollins was hired by Respondent in 1998 to work in the Weights and Measures Section.  Consistent with testimony, the map shown on Respondent’s Exhibit 1, dated January 3, 2003, depicts Grievant’s assigned area, identified as “area 14,” as including Wyoming, Summers, Mercer and McDowell Counties (four counties). 

7. 

Respondent had a practice of temporarily assigning counties in an area that were vacant due to a turnover in inspectors, and such a assignment had previously occurred for Area 11.  By memo dated December 4, 2006, then Weights and Measures Director John Junkins
 advised Grievants that they were each being assigned temporarily to cover one county in area 11, which was left vacant when Grievant Mitchell voluntarily transferred to area 1.   Hollins was assigned to cover Raleigh County and Mitchell was assigned to cover Fayette County.  R. Ex. 2

8. 

By memo dated September 12, 2007, with an effective date of September 24, 2007,  Grievants were advised that Raleigh and Fayette counties were being reassigned from them to another Weights and Measures employee.  R. Ex. 3

9. 

By memo dated August 25, 2009, Grievant Mitchell was advised that he was no longer responsible for covering any counties in area 2 due to the return to work of a Weights and Measures employee from military leave.  R. Ex. 4

10. 

In fiscal year 2010, $187,191.00 was cut from the Division’s budget in personal services. R. Ex. 5  Personal services is the budgeted line item dedicated to the payment of employees’ salaries.  Id.

11. 

At some point in time, approximately Spring 2010, the position of Weights and Measure Inspector for area 11, again became vacant.  The inspector’s position for area 11 was then allowed to remain vacant.

12. 

When considering how to handle the $187,191.00 budget cut, then Deputy Commissioner Junkins and Commissioner Mullins made the decision to eliminate vacant staff positions rather than taking the more drastic step of laying off employees.  One of the vacant staff positions that Respondent decided to eliminate was the Weights and Measures position that covered area 11, which consisted of Nicholas, Fayette and Raleigh counties.

13. 

Upon the elimination of area 11, a three county region, the counties were assigned to 3 different employees.  As shown on Respondent’s Exhibit 8, dated April 28, 2010, the counties in Grievant Hollins’ area 14 were reconfigured to include Raleigh, Wyoming, McDowell, and Mercer.  The counties in Grievant Mitchell’s area 1 were reconfigured to include the southern half of Putnam, the southern half of Kanawha, and all of Fayette.  Nicholas, the third county that comprised former area 11, was reassigned to another employee, who is not a party to this grievance.

14. 

It is not specified with certainty whether the then identified county assignments were considered by Respondent to be permanent or temporary.

15. 

Pursuant to applicable statutory authority set forth in W. Va. Code §21-1-3, the Commissioner of Labor has the “power, duty, jurisdiction and authority to employ . . . and remove” inspectors as needed, and to assign their duties so that the Division’s statutory responsibilities are effectively carried out.  

16. 

Grievants’ areas of assignment, and the counties included in their areas, have remained the same since April 28, 2010. 

17. 

On August 10, 2012, Grievant Hollins sent an email to his immediate supervisor, Weights and Measures Section Director Rich McComas, stating, “Raleigh county has been temporarily assigned to me for the past few years. I would like a clarification from the main office as to when area 11 will be posted for an inspector to be hired. I cannot continue to try and maintain area 14 and area 11 also. When I accepted this position it wasn’t for the Raleigh county area and I purchased a home in Mercer county instead of Beckley where I would have preferred to live.” G. Ex. 1

18. 

On August 13, 2012, Director McComas forwarded Grievant Hollins’ email to John Junkins, then Deputy Commissioner, stating, “I’m forwarding this inquiry on without any comment except to observe that it looks to be the opening move in a formal grievance.” R. Ex. 9

19. 

Subsequently on August 13, 2012, Deputy Commissioner Junkins emailed a response to Director McComas, stating, “Please forward me a area map of current assignments for the Weights and Measures Field Inspectors. If a map is not available then please supply me with a list of counties for each inspector as you have them assigned.” R. Ex. 9

20. 

The map that McComas sent Junkins in response includes a handwritten list on the lower right hand side that omits any inspector assigned to Areas 6 and 12, and the list omits any mention of Areas 11 and 14.  Area 14 is represented on the map and area 11 is not.  R. Ex. 8

21. 

Deputy Commissioner Junkins received emails from Grievant Hollins between August 13, 2012, and August 15, 2012, concerning what Grievant Hollins called the “temporary” assignment of Raleigh County and the status of area 11.  Junkins informed Grievant Hollins by emails dated August 14 and 15, 2012, that area 11 no longer existed, that Grievant had been assigned responsibility for Raleigh County since 2010, and that the Division was not considering any reassignment of counties.  R. Exs. 9 and 10

22. 

In an email dated August 15, 2012, to Junkins, Grievant Hollins states, “It (Raleigh County) was temporarily assigned to me, I never received anything stating that county 41 was being reassigned to me permanently. If you are stating that raleigh county is officially part of my area I would like a document stating when this became official and when it was sent out to the director or any inspectors because I was never notified.” R. Ex. 10

23. 

It was not unusual for inspectors to work outside of their regularly assigned areas whenever there was a vacancy or lapse in coverage.

24. 

Deputy Commissioner Junkins did not respond to Grievant’s August 15, 2012, request.  It was not specified with certainty whether the then identified county assignments were considered by Respondent to be permanent.

25. 

A letter dated September 24, 2012, was mailed to Grievant Hollins from Director McComas stating that the “three counties that composed Area 11 have been permanently reassigned to surrounding administrative areas.” G. Ex. 2

26. 

During the two weeks following Grievant Hollins receipt of Director McComas’ letter, Grievant attempted to persuade Director McComas to reconsider the reassignment of Raleigh County.  Ultimately the Director told Grievant that the reassignment was final.  Grievant Hollins filed a grievance on October 21, 2012. 


Discussion
TIMELINESS

Respondent has asserted, since level one, that this grievance was not filed in a timely manner.
  Timeliness is an affirmative defense.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  If Respondent meets this burden,  Grievants may attempt to demonstrate that they should be excused from filing within the statutory time lines. Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 29, 1997).  


Pursuant to W. Va. Code §§ 6C-2-3(a) (1) and 6C-2-4(a) (1), employees must file a grievance “within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance.”  Grievant Hollins filed his grievance on October 21, 2012.  Grievant Mitchell filed his grievance on February 7, 2013.  Respondent asserts that the decision to adjust the counties within the Grievants’ assigned geographic areas was made by April 28, 2010, citing R. Ex. 8.  Respondent argues that because both grievances were filed more than fifteen days past April 28, 2010, they were not timely filed and should be dismissed.  W. Va. Code § 6C-2-3(c)(1) requires an employer to raise untimeliness at level one or before level two, which Respondent did.  By correspondence dated January 11, 2013, Commissioner Mullins denied Grievant Hollins’ grievance at level one in part on the basis of untimeliness.


The issue of timeliness is not to be taken lightly.
  Nevertheless, Acting Commisioner Junkins testified that he had not given Hollins any explanation that Raleigh County had been assigned permanently to him.  Further, he provided that it was a “common practice” for inspectors to work outside of their regularly assigned areas whenever there was a vacancy.  It was not unreasonable for Grievants to consider a portion of their county area assignments as temporary duties.  Respondent may have considered the assignments to be long term,
 but such information was not made readily evident to Grievants.  Grievants had their suspicions, which, among other rationale, is why a direct inquiry was sent to management.  This ALJ does not find that Grievants sat on their rights, but attempted to discover the truth in a reasonable manner.  Deputy Commissioner Junkins did not respond to Grievant’s August 15, 2012, request specifically inquiring the status of the assignments.  Thus, it was not specified with certainty whether the then identified county assignments were considered by Respondent to be permanent. 


It is not established by a preponderance of the evidence that Respondent did in fact specify with any degree of certainty whether the county assignments identified by Respondent were to be permanent prior to September 24, 2012.  Director McComas stated in a letter dated September 24, 2012, that the “three counties that composed Area 11 have been permanently reassigned to surrounding administrative areas.” G. Ex. 2  The West Virginia Supreme Court of Appeals, in Naylor v. W.Va. Human Rights Comm'n, 378 S.E.2d 843 (1989), defined the types of representations made by employers which would bar a subsequent claim of untimely filing. The Court held that estoppel was available to the employee only when the untimely filing "was the result either of a deliberate design by the employer or actions that an employer should unmistakably have understood would cause the employee to delay filing his charge." There is no evidence in the instant case that any Respondent’s official told Grievant to delay filing a grievance, however, it is apparent that Respondent attempted to be as noncommittal as possible regarding the status of county area assignments.  Grievants’ areas of assignment, and the counties included in their areas, have remained the same since April 28, 2010.  Grievant Hollins wanted a definitive answer, Respondent seemed dedicated to not officially ruling on the issue.  It is more probable than not that Respondent was attempting to maximum its flexibility on this issue. See testimony of Acting Commissioner Junkins.


During the two weeks following Grievant Hollins receipt of Director McComas’ letter of September 24, 2012, Grievant attempted to persuade Director McComas to reconsider the reassignment of Raleigh County.  The undersigned is convinced that Respondent made representation to Grievant Hollins which led him to believe that it was not yet necessary to file a grievance.  Whether the assignment decision was truly revisited by administrative personnel during this interim two-week period is debatable, Grievant was under the good faith belief that Respondent was deliberating.  For calculation of timeliness the undersigned commences counting upon Director McComas communication to Grievant that the reassignment was final, approximately two weeks post September 24, 2012.  The time period for filing a grievance ordinarily begins to run when the employee is unequivocally notified of the decision being challenged. Rose v. Raleigh County Board of Education, 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. West Virginia Human Rights Commission, 180 W. Va. 634, 378 S.E.2d 843 (1989). See also Spahr v. Preston County Board of Education, 182 W. Va. 726, 391 S.E.2d 739 (1990), which discussed the discovery rule of West Virginia Code §18-29-4, stating "the time in which to invoke the grievance procedure does not begin to run until the grievant knows of the facts giving rise to the grievance."  Notwithstanding that this is a consolidated grievance, Grievant Hollins filed a grievance on October 21, 2012, after being made aware unequivocally that the county assignments were permanent.  Respondent did not establish by a preponderance of the reliable evidence that the determination was communicated final to Grievant fifteen working days prior to October 21, 2012.  


Given the fluidity of Respondent’s decision regarding county assignment, Respondent has failed to persuade the undersigned that Grievants’ filings were beyond statutory parameters.  Naylor, supra.; Rose, supra.; Spahr, supra; also see Duruttya v. Board of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989).  This trier of fact is of the opinion that it is proper given the circumstances of this matter to discuss the merits of this grievance. 

MERITS

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Grievants contend that they were temporarily assigned to cover counties that were not in their original areas of assignment when they were hired.  As relief, Grievants seek to “be made whole, “including a return to a previous assignment,” a “reasonable assignment,” or an increase in pay.  After a review of this various Statements of Grievances, the Relief Sought, and relevant applicable statutes coupled with established procedures, the undersigned finds this consolidated grievance should not be granted.


The decisions to post, fill, or change a position is a management decision judged by the arbitrary and capricious standard.  Mikles v. Dep’t of Envtl. Prot., Docket No.06-DEP-320 (Mar. 30, 2007).  Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). 


The Commissioner of the Division of Labor has the “power, duty, jurisdiction and authority to employ . . . and remove” inspectors as needed, and to assign their duties so that the Division’s statutory responsibilities are effectively carried out. W. Va. Code §21-1-3. Acting Commissioner Junkins testified that the 2010 budget cut in personal services created a “business necessity,” which is in the Division of Personnel’s Legislative Rule as “[t]he reason or cause for any of a variety of personnel actions based upon the condition of the agency, in whole or in part, or specific program component(s) which may include but is not limited to lack of funds or work; abolishment of positions; . . . [or] loss of budgeted, allocated or available positions.”  R. Ex. 7   Commissioner Junkins provided that when the three-county area 11 was eliminated due to the budget cut business necessity, the counties were assigned to 3 different employees.  The counties in Grievant Hollins’ area 14 were reconfigured to include Raleigh, Wyoming, McDowell, and Mercer.  The counties in Grievant Mitchell’s area 1 were reconfigured to include the southern half of Putnam, the southern half of Kanawha, and all of Fayette.  R. Ex. 8  Nicholas, the third county that comprised former area 11 was reassigned to another employee, who is not a party to this grievance.  In response to Grievant’s August 15, 2012, request, Commissioner Junkins testified that he had not given Grievant Hollins any explanation that Raleigh County had been assigned permanently to him. 


A state agency must have the flexibility to make administrative decisions based on business necessity, which is defined as “[t]he reason or cause for any of a variety of personnel actions based upon the condition of the agency, in whole or in part, or specific program component(s) which may include but is not limited to lack of funds or work; abolishment of positions; . . . [or] loss of budgeted, allocated or available positions.”  W. Va. Code St. R.  §143-1-3.13.  A state agency has the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Cook v. Div. of Nat. Res., Docket No. 2009-0875-DOC (Jan. 22, 2010);  Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22, 25 (1971).


Grievants do not possess the right to tell Respondent what positions to fill, how to fill them and what the specific counties each area should consist of; these issues are management decisions.  While the inspection process has grown more complex and time intensive, there was a conscious attempt by Respondent to try to equalize workloads in designating areas of assignment.
  A preponderance of the evidence of record indicate Respondent was reasonably attempting to resolve legitimate business dilemmas. It is not established that Respondent has violated any identified or known rule or regulation in reconfiguring assigned county areas.  Accordingly, the relief requested by Grievants in this consolidated matter is not granted.


The following conclusions of law are appropriate in this matter:




Conclusions of Law
27. 

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008). 

28. 

“A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  

29. 

When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996).  See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995);  Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994);  Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991). 

30. 

The time period for filing a grievance ordinarily begins to run when the employee is unequivocally notified of the decision being challenged. See Rose v. Raleigh County Board of Education, 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. West Virginia Human Rights Commission, 180 W. Va. 634, 378 S.E.2d 843 (1989); Spahr v. Preston County Board of Education, 182 W. Va. 726, 391 S.E.2d 739 (1990); Duruttya v. Board of Education, 181 W. Va. 203, 382 S.E.2d 40 (1989). 

31. 

Respondent did not establish by a preponderance of the evidence that the instant grievance was filed outside of recognized statutory parameters.  Respondent did not prove this grievance was filed untimely.

32. 

The decision to post, fill, or change a position is a management decision judged by the arbitrary and capricious standard.  Mikles v. Dep’t of Envtl. Prot., Docket No.06-DEP-320 (Mar. 30, 2007).

33. 

An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

34. 

The Commissioner of the Division of Labor has the “power, duty, jurisdiction and authority to employ . . . and remove” inspectors as needed, and to assign their duties so that the Division’s statutory responsibilities are effectively carried out.  W. Va. Code § 21-1-3.

35. 

A state agency must have the flexibility to make administrative decisions based on business necessity, which is defined as “[t]he reason or cause for any of a variety of personnel actions based upon the condition of the agency, in whole or in part, or specific program component(s) which may include but is not limited to lack of funds or work; abolishment of positions; . . . [or] loss of budgeted, allocated or available positions.”  W. Va. Code St. R.  §143-1-3.13. 

36. 

A state agency has the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Cook v. Div. of Nat. Res., Docket No. 2009-0875-DOC (Jan. 22, 2010);  Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22, 25 (1971).

37. 

Grievants have failed to prove by a preponderance of the evidence that the Respondent’s decision to alter the counties in their geographic areas of assignment is improper, that the Respondent did not have the authority to make such a decision, whether temporary or not, or that the Respondent’s decision was a violation, a misapplication or a misinterpretation of any statute, policy, rule or written agreement.


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: 
May 6, 2014



_____________________________








 Landon R. Brown








 Administrative Law Judge

� The two Grievants filed a grievance on the same date, with the same allegation.  Grievant White retired from employment with the Division of Labor June 30, 2013. He is no longer a party to this consolidated grievance.


� In 2006, John Junkins was the Weights and Measures Director.  At the level one hearing in this matter, the position held by Mr. Junkins was that of Deputy Commissioner.  At the level three hearing, the position held by Mr. Junkins was that of Acting Commissioner. 


�  Mr. Junkins testified that other vacant staff positions in the Division’s Wage and Hour Section were also eliminated in order to handle the amount of the budget cut.


� Testimony of Acting Commissioner Junkins depicted the action as “common practice.” 


� Respondent raised a timeliness defense at level one of the grievance procedure. This defense, if ruled upon favorably, would negate the need to discuss the merits of this case.  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  See Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999). 


�The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow a public employee and his or her employer to reach solutions to problems which arise within the scope of their employment relationship. See generally, W. Va. Code §§ 6C-2-1 et seq.  There are established and recognized constraints for filing and pursuing a grievance in accordance with the West Virginia grievance statutes and applicable regulations.  To be considered timely, and, therefore, within the jurisdiction of the Grievance Procedure, a grievance must be timely filed within the time limits set forth in the grievance statute.


� Commisioner Junkins testified that he did not want to use the term “permanent” in communications with Grievant Hollins because “that opens [the agency] up to a restriction in what our authority would be by saying, ‘. . . . this is your permanent area,’ then a year or two down the road, he can turn around and say, ‘hey, you told me this was my permanent area.’ So I have a little bit of an issue with the term ‘permanent.’” Testimony of Acting Commisioner Junkins, level three hearing.


� Grievant Hollins testified that despite the increase in responsibilities due to the inclusion of Raleigh County rather than Summers County in his area, he rarely had to work more than 8 hours per day or 40 hours per week, and that when he did, he was always properly compensated for the additional time he worked.  Grievant Mitchell offered no testimony.
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