
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ANDREW LEWIS,



Grievant,

v.






Docket No. 2014-1158-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Andrew Lewis, filed this grievance on March 6, 2014, directly to level three, contesting the termination of his employment at the William R. Sharpe, Jr. Hospital.  Grievant seeks to be made whole in every way including back pay with interest and all benefits restored.  A level three hearing was conducted before the undersigned on August 7, 2014, at the Grievance Board’s Westover office location.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on September 15, 2014.


Synopsis


Grievant was terminated from his position as a Health Service Worker for refusing to take a drug test when his supervisors told him that they had reasonable suspicion he was under the influence of drugs or alcohol.  Respondent’s position is that since its policy provides refusal to take a drug test, following the establishment of reasonable suspicion, 
is grounds for termination, Grievant’s refusal to take a drug test warranted his termination.  The facts of this case failed to demonstrate reasonable suspicion to require Grievant to submit to a drug test.  Therefore, it was improper for Grievant to be disciplined because no basis for drug testing existed, and Respondent abused its discretion in dismissing Grievant.  Accordingly, this grievance will be granted.


The following findings of fact are based upon the record developed at level three.


Findings of Fact


1.
Grievant was employed by the Department of Health and Human Resources as a Health Service Worker at William R. Sharpe, Jr. Hospital.


2.
On February 7, 2014, Grievant fell asleep while watching a close constant observation psychiatric patient.  Grievant stipulated to this fact at the level three hearing.


3.
Hospital management scheduled a predetermination conference on February 21, 2014, to discuss potential discipline with the Grievant due to falling asleep.


4.
Grievant’s nurse manager, Mary Stalnaker, discussed the possibility of disciplinary action prior to February 21, 2014, and Nurse Stalnaker told Grievant that he might receive as much as a three-day unpaid suspension.


5.
Grievant worked his assigned night shift that ran from 3:00 p.m. until 7:00 a.m. on the morning of February 21, 2014.  There was no report of Grievant having performance or behavior issues during his assigned shift. 


6.
Grievant must manually sigh both on and off duty in order to record his paid time.  Grievant signed out at the end of his night shift on the morning of February 21, 2014.


7.
After signing out, Grievant waited in the front lobby of the hospital waiting for the predetermination conference to start.


8.
Nurse Stalnaker, who had been Grievant’s supervisor for years, indicated that on the morning of February 21, 2014, she observed the Grievant in the lobby while she was going to clock in.  Nurse Stalnaker noted that Grievant was buying food from the hospital’s biscuit and gravy sale.  She advised Grievant that the conference was going to take place in Janice Woofter’s office, and they went to the office together.


9.
Nurse Stalnaker indicated that Grievant was not behaving unusually in the lobby and that he was his usual self.  Other witnesses working in the lobby area that morning indicated that Grievant was behaving erratically in the lobby.  Co-workers described Grievant as acting anxious, restless, excessively talkative, and that his pupils were dilated.


10.
Grievant passed a pre-employment drug test upon being hired.  Subsequently, on August 10, 2010, assistant director of nursing at the time, Ms. Woofter, informed Grievant that his continued employment was at issue based on his prior criminal record.


11.
As a condition to his continued employment in August 2010, Grievant was told he would have to agree to random drug testing.  Ms. Woofter was informed by her management that such a random drug test requirement of Grievant was not appropriate pursuant to the relevant drug testing policy.


12.
Concerning the February 21, 2014, meeting, Grievant was asked to take a drug test based upon what hospital management termed reasonable suspicion that Grievant was under the influence.  Grievant refused.  Ms. Woofter treated Grievant’s walking out of the meeting following the refusal as a resignation from employment.  She explained at level three that when an employee walks out in the middle of a job duty, then she accepts that as their resignation.


13.
Grievant indicated that he was off-duty and clocked out at the time of his February 21, 2014, predetermination meeting and that no one had instructed him to clock back in for paid time.


14.
Grievant explained that he had no contact with Respondent after February 21, 2014, concerning any investigation into his behavior or a dismissal related predetermination meeting.


15.
The February 21, 2014, predetermination conference was recorded, and Assistant Chief Executive Officer, Terry Small, Nurse Stalnaker, and Nursing Director Woofter, discussed the February 7, 2014, incident in which Grievant fell asleep when he was assigned to a close constant observation patient.  Nurse Stalnaker indicated that the predetermination meeting did not proceed far enough to discuss discipline for Grievant falling asleep on the job.


16.
Ms. Small told Grievant she did not know him very well, and she asked him if he was under the influence.  Grievant replied no.  Grievant explained that he was taking anti-anxiety medications, he had a lack of sleep, he was nervous, and he was worried about his job.


17.
In the middle of the predetermination meeting Grievant was asked to wait outside the office, Grievant stepped out.  Ms. Small told Nurse Woofter and Nurse Stalnaker that employees described Grievant as acting in an usual manner before the start of the predetermination conference.  


18.
Grievant was brought back in the room and Nurse Woofter instructed Grievant that they wanted him to take a drug test.  Grievant became angry.  Grievant was told that his refusal to submit to a drug test would result in the termination of his employment.  Grievant asked why he was brought into the meeting for the problem of falling asleep, and was now in trouble because he was hyper.  Grievant indicated that he was going home.


19.
Nurse Woofter informed Grievant that if he walked out the door, he was basically resigning.  Grievant responded that he was not resigning.  Oddly enough, Nurse Woofter is heard on the recording agreeing that Grievant frequently behaves in a hyper manner.


20.
The predetermination conference recording reveals that Grievant was incorrectly informed by Nurse Woofter that the refusal to participate in the testing program is considered as a refusing to test and would result in employee dismissal.  Grievant is heard to ask where is the “probable cause” as a condition of drug and alcohol testing.  The passage read to Grievant by Nurse Woofter relates to employees who operate commercial motor vehicles.  Grievant is also heard on the recording making the request that the predetermination conference be rescheduled due to fact that he was upset and would be better suited to address the issues at a later date.    


21.
Respondent’s drug policy provides, in pertinent part:

All current and contract employees of DHHR may be subject to testing for reasonable suspicion under any of the following circumstances;

If the employee’s performance, behavior, appearance or odor cause reasonable suspicion that the employee is engaging in illegal drug use, inappropriate use of prescribed medication or is under the influence of drugs or alcohol


. . . .

Refusal to submit to a drug or alcohol test when directed to do so by a legitimate authority is grounds for immediate dismissal.


22.
By letter dated March 3, 2014, Grievant was informed that he was terminated because of his refusal to submit to a for cause drug and alcohol screening test, which violated the Bureau’s Drug and Alcohol Testing Policy, and because he left the workplace after dropping off his keys and ID badge at the front desk.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.

Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


The governing policy for testing for substance use is the Bureau for Behavioral Health Facilities Drug and Alcohol Testing Policy.  That policy provides, in pertinent part, the following:

V.
Procedures

2.
For Cause Drug Testing Protocol

a.  All current and contract employees of DHHR may be subject to testing for reasonable suspicion under any of the following circumstances;

1.  If the employee’s performance, behavior, appearance or odor cause reasonable suspicion that the employee is engaging in illegal drug use, inappropriate use of prescribed mediation or is under the influence of drugs or alcohol . . .

b.  If any of the foregoing factors are present or observed, the person observing them should report them immediately to the Human Resource Director who will then contact the employee’s immediate supervisor.  The Human Resource Director and supervisor will meet with the employee to assess the situation.  If it is found that testing should be conducted, the arrangement for the test will be done by the Human Resource Director in consultation with the Chief Executive Officer or his/her designee.  If the Director of Human Resources is unavailable during normal working hours, the person who has observed any of the above-mentioned factors shall contact the employee’s immediate supervisor . . .

c.  The reporting employee or the employee’s immediate supervisor, whichever the case may be, shall immediately, but before the end of the shift, document the behavior or conditions giving rise to the report by completing the “For Cause Drug Testing Form”.

d.  The Director of Human Resources, or the Administrator on Call, as the case may be, in consultation with the Chief Executive Officer, shall determine whether it is appropriate to require the employee to submit to drug or alcohol testing.  Such person may elect to interview the employee before making a decision.

f.  The sample will be collected in accordance with the testing procedures established for the facility.  This sample will be tested for at least the following substances: alcohol, marijuana, cocaine, opiates, amphetamines, phencyclidine (PCP), barbiturates, oxycodone, benzodiazepines, propoxyphene and methadone or derivatives thereof.  The sample may be tested for other drugs as deemed prudent and/or necessary.


Grievant was employed by DHHR as a Health Service Worker at William R. Sharpe, Jr. Hospital in Weston, West Virginia.  Sharpe Hospital is a state-operated mental health facility.  By letter dated March 3, 3014, Chief Executive Officer Parker Haddix informed Grievant of his decision to dismiss him, citing, in pertinent part, the following:

Your dismissal is the result of your refusal to submit to a for cause drug and alcohol screening test, which violates the Bureau Drug and Alcohol Testing Policy, and your leaving the workplace after dropping off your keys and ID badge at the front desk.

On February 21, 2014, you participated in a predetermination conference with Mary Stalnaker, Unit G1 Nurse Manager, Janice Woofter, CNO, and Terry Small, ACEO.  You were offered the opportunity to have a representative but you declined to have one available.  The purpose of that conference was to inform you that disciplinary action was being considered related to an issue that occurred on February 7, 2014; specifically, you came to work late, you fell asleep while you were monitoring a patient who was on a close constant observation, and you returned late from your break.  The purpose of this meeting gave you an opportunity to explain the circumstances involved.  During that conference you provided the following responses for our consideration: You said you were late to work because you had fallen asleep at home.  You could not explain to us a reason why you may have fallen asleep at work except you did admit to it and even said that someone had to touch you to wake you up.  You also said, “It was a danger to me and the patient.”

After you finished your responses, Ms. Small let you know that she did not know you personally and had only met you one time before.  She asked you if you were under the influence of anything because of the behavior you were exhibiting this morning.  You denied being under the influence.  You were then asked to wait in the outer office until Ms. Small could speak with Ms. Stalnaker and Ms. Woofter.  After you returned to Ms. Woofter’s office, she let you know that some concerns about your behavior were brought forward to Ms. Small earlier this morning.  She reviewed the behavioral signs that you exhibited indicating the need for a for-cause drug test (dilated pupils, anxiousness, restlessness, rapid speech).  She then let you know that we had for cause to do a drug test.  You adamantly refused to take a drug test, got angry, and started to walk out of the room.  It was suggested that you obtain a representative and you finally agreed.  Ms. Woofter called a representative, Jim Hawkins, HSW to the meeting.  Once your representative was present we proceeded to review the drug testing policy and again reviewed the probable cause behaviors observed.  You again refused to allow drug testing.  You were told that if you refused drug testing it would result in dismissal.  Ms. Small informed you that your decision to refuse drug testing would also be added to our consideration for the predetermination outcome.  You left the meeting and per Mr. Hawkins, you said you were not resigning but you were turing [sic] in your keys and badge at the switchboard.

After consideration of your response during the predetermination conference concerning your falling asleep while on a close constant observation violating the Levels of Observation policy and the refusal of a for cause drug test, I have decided your dismissal is warranted.


The West Virginia Supreme Court of Appeals addressed the issue of drug testing in  Twigg v. Hercules Corporation, 185 W. Va. 155, 406 S.E.2d 52 (1990), and it is controlling on the issue.  The court held that there were two times an employer could require drug testing of an employee: the first is when an employee’s job involves public safety and the second is when the employer had reasonable good faith objective suspicion of an employee’s drug use.  The court stating in Syllabus Point 2 that “[D]rug testing will not be found to be violative of public policy grounded in the potential intrusion of a person’s privacy where it is conducted by an employer based upon reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others.”  


The West Virginia Supreme Court of Appeals has upheld the drug testing of a public employee for “reasonable suspicion.”  See Legg v. Felinton, 637 S.E.2d 576, 219 W. Va. 478 (2006).  The policy in Legg, supra, provided, “Reasonable suspicion for requiring an employee to submit to drug and/or alcohol testing shall be deemed to exist when an employee manifests physical or behavior symptoms or reactions commonly attributed to the use of controlled substances or alcohol.”


The record established that upon being hired, Grievant took and passed a pre-employment drug test.  On the night shift of February 7, 2014, Grievant fell asleep while assigned to close constant observation of a patient on Unit G1.  Grievant indicated that his anxiety medications were being adjusted at the time, and that drowsiness was a side effect.  In a letter dated February 14, 2014, Grievant was notified of a predetermination meeting to be conducted on February 21, 2014, concerning this incident which he could attend in person or telephonically.  Grievant worked his assigned night shift that ran from 3:00 p.m. until 7:00 a.m. on the morning of February 21, 2014.  There was no report of Grievant having performance or behavior issues during his assigned shift.  


After signing out of his shift, Grievant waited in the front lobby of the hospital for the predetermination conference to begin.  His immediate supervisor, Nurse Stalnaker indicated that Grievant was not behaving unusually in the lobby, but was acting like his usual self.  Grievant explained at level three that he was off-duty and had clocked out at the time of the predetermination conference and that no one had instructed him to clock back in for paid time.  Grievant testified that he has been clean of illegal drugs for years.  All of Respondent’s exhibits indicate behavior allegedly establishing reasonable suspicion to conduct a drug test as such restlessness, anxiety, excessive speech, and rapid speech. 
Respondent conceded at level three that this type of behavior could be equally attributed to the fact that Grievant was aware that he would receive some discipline for falling asleep on the Unit.  In fact, the record established that Nurse Woofter described his behavior when at the work place in the past as fidgety.  Ms. Small acknowledged that she did not know the Grievant, but confronted the Grievant at the predetermination by telling him that she was of the opinion that Grievant was under the influence, notwithstanding the fact that she was unaware of his typical behavior.  Grievant became upset and refused to submit to a test.  Grievant indicated that he felt targeted due to the incident in August 2010, in which Grievant was told he would have to agree to random drug testing.  Grievant explained that he was nervous and that the behavior that Ms. Small described was normal day-to-day behavior for him.  In fact, the evidence submitted by Respondent at level three established, by a preponderance of the evidence, that the observations used to support reasonable suspicion for testing were characteristics that Grievant customary displayed during his more than four years of employment.  


The record of this grievance did not establish reasonable good faith objective suspicion of an employee’s drug usage.  The behavior described by Grievant’s supervisors and co-workers could be attributed to his nervousness over the predetermination conference and pending discipline.  As mentioned before, Grievant had just completed a shift at the hospital during which no one reported any unusual behavior or impairment causing any poor work performance.  In addition, the record was clear that Grievant did not resign his position and there exists no good cause to dismiss Grievant from employment on this alleged basis.  The Respondent has failed to meet its burden of proof in this grievance because they did not demonstrate reasonable suspicion to conduct the testing, and it failed to demonstrate that Grievant violated Respondent’s drug and alcohol free workplace policy. 


The following conclusions of law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
Drug testing will not be found to be in violation of public policy grounded in the potential intrusion of a person’s right to privacy where it is conducted by an employer based upon reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others. Syllabus Point 2, Twigg v. Hercules Corporation, 185 W. Va. 155, 406 S.E.2d 52 (1990).


4.
Respondent did not have reasonable suspicion to conduct an alcohol and drug screen on Grievant based on the facts and circumstances of this grievance.


Accordingly, this grievance is GRANTED.


Respondent is ORDERED to reinstate Grievant to his position as a Health Service Worker, with applicable back pay, seniority, and benefits. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 October 21, 2014                              
__________________________________








Ronald L. Reece







  
Administrative Law Judge

