WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
BARRY BLAIR, et al.,




Grievants,

v.







     Docket No. 2012-0740-CONS

PUBLIC SERVICE COMMISSION 

and DIVISION OF PERSONNEL,




Respondents.

DECISION


At the time that testimony was taken in this matter, all of the Grievants
 named herein were employed by Respondent, Public Service Commission (“PSC”) in the Utility Inspector Classification series.
 Grievants filed independent grievances after Weight Enforcement Officers employed by the PSC received a discretionary 10% raise that Grievants did not receive. These grievances had an unfortunately complicated procedural history.  Over the period of December 2 through 21, 2011,  the ten Grievants filed their first set of individual grievances, all seeking to receive a 10% salary increase that was given to other PSC employees. All of the Grievants alleged that certain employees of the Transportation Enforcement Division of the PSC were given a 10% salary increase, and Grievants were not, even though they perform the same duties and have the same responsibilities. Grievants allege that the pay raise was discriminatory. As relief, Grievants sought to receive the 10% pay increase, and that pay equity be established for all employees in the Transportation Enforcement Division who are performing the same or similar duties.
 


On December 16, 2011, an Administrative Law Judge (“ALJ”) for the Grievance Board entered an Order Joining the Division of Personnel (“DOP”) as an indispensable party to the ten grievances. On December 22, 2011, the PSC Chairman, acting as the Chief Administrator, waived the grievances to level two, believing the PSC had no authority to resolve the grievances at level one.  Another ALJ entered an Order consolidating the ten grievances and an Order Denying Grievants' Motion to Remand the matter to level one. 

A level two mediation was conducted on March 2, 2012, and on March 8, 2012, the DOP filed a Motion to Dismiss DOP as an indispensable party.  On March 12, 2012, Grievants, by counsel, filed an Appeal to the Level I Decision and Level Two Mediation and/or Motion to Remand to Level One for Hearing. In addition to this appeal, the Grievants filed a second set of grievances dated March 14 and 15, 2012. The second set of grievances also contested the discretionary 10% pay increase which was given to Weight Enforcement Officers in the PSC Transportation Enforcement Division. In addition to discrimination, Grievants allege that the action violated due process and equal protection. Grievants also allege that the pay increase was given to one group and not the other because both groups are misclassified. Finally, Grievants allege that they lost seniority, promotion opportunities, and other career related benefits as a result of this misclassification.
  On March 16, 2012, the PSC Chief Administrator waived the second set of grievances to level two stating that he was without authority to decide the grievances at level one.  By Order dated April 18, 2012, an ALJ consolidated all of the new grievances into Docket Number 2012–1113–CONS.  That ALJ also Ordered that these grievances be dismissed from level two and transferred to level one for the Respondent PSC to hold a level one hearing or conference before the Chief Administrator.

Respondent PSC filed a Motion to Consolidate both sets of grievances on April 26, 2012.  On June 5, 2012, Respondent PSC also filed a Motion for Declaration of Public Service Commission’s Chairman’s Continued Qualification to Hear Grievance at Level One.
  The ALJ for the Grievance Board entered an Order of Consolidation, grouping all of the grievances into Docket Number 2012-0740-CONS.  By Order dated June 19, 2012, the ALJ denied the PSC’s motion holding that it sought an advisory opinion.  The ALJ noted that the issue of recusal should be first ruled upon by the Chief Administrator.  On June 19, 2012, Grievants’ counsel made an oral motion to recuse the Chairman from hearing the grievance at level. The motion was denied.

The level one hearing was held on five nonconsecutive days starting on May 4, 2012, and concluding on September 6, 2012.
  A level one decision denying the consolidated grievances was entered on September 27, 2012. Grievants appealed this decision to level two and a mediation was conducted on January 23, 2013. Grievants appealed to level three on February 1, 2013.


A level three hearing was conducted by the undersigned ALJ at the Charleston office of the West Virginia Public Employees Grievance Board on three nonconsecutive days.  The first day of hearing was April 11, 2013. After a series of continuances, the second day of hearing was conducted on February 6, 2014, and the hearing was concluded on April 8, 2014.  On all of the hearing dates, Grievants personally appeared and were represented by their counsel, Hiram C. Lewis IV, Esquire.  Respondent PSC was represented by Belinda Jackson, Esquire, and Respondent DOP was represented by Karen O’Sullivan Thornton, Senior Assistant Attorney General.  All of the testimony and exhibits taken at level one and at level three are included in the factual record of these consolidated grievances.  This matter became mature for decision on receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties on May 19, 2014.
Synopsis


.  Grievants claim that they were wrongfully denied the 10% salary adjustment that was paid to co-workers who are performing the same duties and have the same responsibilities they do.  They allege misclassification and discrimination.  Grievants also claim that they have lost seniority benefits because the Weight Enforcement Officers were credited with their experience as officers with the DOH when they were transferred to the PSC. Respondent proved that the Weight Enforcement Officers were given the 10% salary adjustment because of significant and more complex duties that they assumed when they transferred to the PSC. Grievants did not assume similar duties and were therefore not similarly-situated to the employees who received to the 10% increase. Grievants failed to prove that they were misclassified or lost any material benefits as a result of the PSC crediting the Weight Enforcement Officers with their DOH experience for purposes of reassigning badge numbers to all of the Motor Carrier Inspectors employed by the PSC.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
At the time the grievances were filed, all of the Grievants were employed by the Public Service Commission. Grievants Blair and Pauley were in the Utility Inspector 1 classification, in pay grade 8. Grievants Dyer, Felton, and Proudfoot were in the Utility Inspector 2 classification, in pay grade 10. Grievants Doss and Walker were in the Utility Inspector 3 classification, in pay grade 12.  Grievant Wilkerson was classified as a Utility Inspector Supervisor in pay grade 14.  

2.
The annual salary for each of the Grievants is within the designated range for the pay grade assigned to the classification for the position that each of them holds.


3.
Prior to 2003, commercial vehicles on the highways in West Virginia were subject to inspection by two groups of officers: Weight Enforcement Officers employed by the Division of Highways, and Motor Carrier Inspectors employed by the Public Service Commission.
 The Grievants were all employed as Motor Carrier Inspectors by the Public Service Commission at that time.

4.
Some members of the West Virginia Legislature expressed concern that having two separate agencies responsible for inspecting commercial vehicles resulted in those vehicles, such as coal trucks, being frequently stopped for such inspections which unnecessarily impeded commerce.
  To address this concern, legislation was passed in 2003 moving the responsibility for weight inspection of commercial vehicles into the Public Service Commission’s (“PSC”) Transportation Enforcement Division.  This legislation resulted in all of the Division of Highways Weight Enforcement Officers being transferred from the Division of Highways (“DOH”) to the PSC.  

5.
In 2004 additional legislation was passed that required all of the former DOH Weight Enforcement Officers to be cross-trained in all of the duties and procedures involved in the safety inspections of commercial motor vehicles which were performed by the PSC Utility Inspectors.
 The PSC Utility Inspectors were required to be cross-trained in weight enforcement.


6.
The Weight Enforcement Officers needed to be trained to perform North American standard safety inspections on commercial motor vehicles in order to perform their new jobs as Motor Carrier Inspectors
 for the PSC.
 They had to receive sufficient training to become federally certified to perform these inspections. The Weight Enforcement Officers were required to complete a four-week training program in order to properly learn how to do the safety inspections that were required to meet federal certification. This training program included several hours of classroom work after which each officer was assigned to ride with a training officer. Some of the Weight Enforcement Officers trained for a total of six weeks.

7.
Because they were certified, knowledgeable and experienced in performing the required safety inspections, some of the PSC Utility Inspectors delivered the classroom training and acted as training officers for the fieldwork that had to be completed by the Weight Enforcement Officers.

8.
Prior to being transferred to the PSC, the predominant duties of the Weight Enforcement Officers were to weigh and measure commercial vehicles. After their transfer to the PSC the predominant duties of these officers became performing the safety inspections of commercial vehicles for which they were cross-trained.  All Utility Inspectors are required to perform at least thirty-two of these inspections per year to maintain their federal certification.



9.
All of the PSC Utility Inspectors, including Grievants, had to be trained in weight enforcement for commercial vehicles. This training was accomplished in one day of classroom work followed by a test. There is no federal certification required for weight enforcement.

10.
In 2003 the West Virginia legislature passed the Coal Resources Transportation System Act which, among other things, requires coal companies and drivers to electronically report the weight of their trucks to the PSC on a daily basis. This action shifted the responsibility of weighing vehicles to the drivers and the companies as opposed to the utility inspectors.
 After the passage of that act, the PSC made a determination to deemphasize the weight enforcement duties of the Utility Inspectors and it became a minor part of their duties.  In 2004, PSC officers issued more than 1500 weight enforcement citations. By 2011 those citations had dropped to 270.  

11.
The number of weight violations reported by Grievants in years 2010 and 2011, compared to their total violations reflect the lack of emphasis the PSC places on weight enforcement by these officers at present time. Those numbers are the following:

	Name
	2010
	2011

	
	Size and Weight Violations
	Total Violations
	Size and Weight Violations
	Total Violations

	Blair
	2
	1870
	2
	1582

	Doss
	0
	1002
	0
	840

	Dyer
	2
	1582
	5
	968

	Felton
	3
	622
	2
	811

	Pauley
	1
	305
	1
	492

	Proudfoot
	2
	317
	2
	252

	Walker
	2
	673
	1
	759

	Wilkinson
	1
	365
	2
	336

	York
	8
	1507
	1
	955


After 2004, the weight and size inspections no longer constituted a substantial part of the Utility Inspectors daily activities.  While the scales tended to be heavy and cumbersome to use, most Grievants do not carry the scales with them and would have to call for assistance from another officer in order to conduct those inspection.

12.
After all the Utility Inspectors and Supervisors were properly cross-trained, Grievants performed, and continue to perform, the same responsibilities and duties as required of the remaining Utility Inspectors and Supervisors, including the Weight Enforcement Officers who were transferred from the DOH.  The Weight Enforcement Officers retained their classifications which were equivalent in duties and pay grade to those of Utility Inspectors.


13.
All of the Utility Inspectors and Supervisors employed at the PSC have badge identification numbers. Those numbers are utilized to identify the officers on forms and in communicating over the radio.  Prior to the transfer the Weight Enforcement Officers, the badge identification numbers were issued to the Utility Inspectors based upon the number of years of service they had with the PSC.  The most experienced officer would have the lowest number and the least experienced officer would have the highest number.  


14.
When the Weight Enforcement Officers were transferred to the PSC, their years of experience as officers with the DOH were credited to them for purposes of setting their badge numbers. Therefore, the Weight Enforcement Officers who had significant experience with the DOH received lower badge numbers than some of the PSC Utility Inspectors even though they had just become employed with the PSC. The PSC reissued badge numbers to reflect this experience and the Grievants received badge numbers that were higher than those that they had held before the transfer took place. The specific badge number changes for Grievants included:
	Blair
	From # 30 to # 52
	
	Proudfoot
	From # 32 to # 39

	Dyer
	From # 19 to # 36
	
	Walker
	From # 24 to # 31

	Felton
	From # 44 to # 51
	
	York
	From # 39 to # 43

	Pauley
	From # 35 to # 53
	
	
	



15.
Grievants view lower badge numbers as a source of pride because a lower number reflects a more experienced officer.  However, there was no evidence that any tangible benefit was gained or lost by any Utility Inspector as a result of the reassignment of the badge numbers, or by crediting the Weight Enforcement Officers with their experience they earned as officers with the DOH.  The badge numbers do not equate to seniority ranking.

16.
As employees of the PSC, Grievants had received pay increases from the PSC that were not provided to employees of other governmental agencies in their pay classifications.
  As a result, when the Weight Enforcement Officers were transferred to the PSC from the DOH their salaries were significantly lower than the salaries paid to the Utility Inspectors employed by the PSC, even though they were performing the same duties and were all paid within the salary range that was appropriate for their pay grades.  In fact, the average salary for the Weight Enforcement Officers was nearly $4,000 per year less than the salary for the Utility Inspectors.
  

17.
Because the Weight Enforcement Officers were being paid at a significantly lower rate than the PSC Utility Inspectors, as new Utility Inspectors were hired, the PSC gave them starting salaries that were similar to the salaries of the Weight Enforcement Officers to avoid creating a further salary disparity.


18.
Once the Weight Enforcement Officers were cross-trained and able to do all of the duties of a PSC Utility Inspector, the PSC intended to give them a salary increase so their pay was comparable to the pay of the other PSC Utility Inspectors.  The PSC was unable to effectuate that plan because, on April 29, 2005, Larry Puccio, Chief of Staff for Governor Manchin, issued a memorandum to all executive branch cabinet secretaries instructing them to not grant any discretionary or merit salary advancements until further notice. The effect of this memorandum was to eliminate most options for salary increases for State employees under the DOP Pay Plan Implementation Policy.

19. 
After the election of Governor Tomblin, his then Chief of Staff, Rob Alsop, issued a memorandum on March 29, 2011, instructing the cabinet secretaries that the freeze on most of the discretionary raises available through the DOP Pay Implementation Plan Policy was lifted, with the notable exception of merit increases.

20.
By letter dated July 12, 2011, the Chairman of the PSC requested the approval of the DOP for pay increases for the Weight Enforcement Officers and the newly hired Utility Inspectors under the DOP Pay Plan Implementation Policy.  The request was made under the “internal equity” provision of the policy pursuant to the “additional duties/responsibilities” section.  The PSC chairman specifically stated:
. . . the commission is concerned about the significant disparity in pay that originated in approximately 2003 when the Division of Highways weight enforcement employees were transferred to the Commission and cross trained to add motor carrier safety duties to their existing duties. These employees’ additional responsibilities have never been recognized in compensation, and we are concerned about what we considered to be an issue of basic fairness. Quite simply, the Transportation Division has two separate groups of employees who perform exactly the same duties but are compensated very differently.


21.
The PSC was contacted by Debbie Anderson, an employee in the DOP classification compensation section, and asked to resubmit the request including only salary increases for the Weight Enforcement Officers who had been transferred from the DOH. The reason for this request was that the newly hired Utility Inspectors did not have additional duties added to their original job like the Weight Enforcement Officers.


22.
By letter dated September 30, 2011, the PSC Chairman sought another request for a 10% salary increase for thirty PSC employees. Pursuant to the previous communication from the DOP, this request only included the Weight Enforcement Officers who would transferred to the PSC from the DOH.

23.
The PSC request for a discretionary pay increase was made pursuant to the DOP Pay Plan Implementation Policy, Section III.D.1 for additional duties/ responsibilities the Weight Enforcement Officers assumed after being cross-trained to perform the Utility Inspectors duties. That section of the policy provides the following:

1.  Additional duties/responsibilities. An appointing authority may recommend an in-range salary adjustment for an employee who has been assigned additional duties for which a change in classification is not warranted or not possible. The appointing authority shall document the nature and extent of the new duties and/or responsibilities in the request.


(a). 
The percent adjustment recommended shall be specified as one of the following levels.


1) Level 1. The appointing authority may recommend an in-range salary adjustment of up to 5% above current salary for an employee if the additional duties meet the criteria specified in D.1.c.

2). Level 2. When accompanied by a newly-completed official position description form, the appointing authority may recommend an in-range adjustment of up to 10% above the current salary for employee if the additional duties meet the criteria specified in D.1.c and one or more the following criteria:

a) assignment of responsibility for a distinct due to an additional program;

b) assignment of a new responsibility due to agency reorganization/realignment;

c) assignment of his significant additional responsibility;

d) assignment of a significant amount of additional duties and/or responsibility due to the abolishment of a position; or,

e) assignment of new duties and/or responsibility related to a project or program determined to be a priority the agency.

b.
The Director of Personnel shall evaluate the extent of the additional duties relative to the former duties assigned to the position.

c.
The new duties, when evaluated separately, must be considered a significant addition to the position, equivalent to or higher than the current classification level of the position, must add to the variety and scope of the position, and must be certified by the appointing authority as being critical to the operation of the agency.

d.
The appointing authority shall assure that the salary adjustment is recommended for each employee in the organizational unit who has been assigned the same type and level of additional duties consistent with the provisions of subdivisions a. and c. of this subsection.

DOP Pay Plan Implementation Policy, (DOP-D12), III.D.1.

24.
The request was approved by the DOP and the Governor’s office. The PSC employees in the Weight Enforcement classifications began receiving the 10% discretionary increase for their additional duties effective December 1, 2011.


25.
Barbara Jarrell, former Assistant Director of the DOP Classification and Compensation section, heard the testimony of the Grievants related to their duties and responsibilities as Utility Inspectors for the PSC. Ms. Jarrell retired from the DOP in March 2014, but continued to work for the DOP as a temporary employee.  She worked for the DOP since 1989 and had nearly 40 years of experience in State government almost exclusively in the field of human resources/personnel.  As Assistant Director, Ms. Jarrell oversaw the Classification and Compensation section and was responsible for development, implementation, and maintenance of the classification and compensation plan for the State of West Virginia.

26.
Ms. Jarrell noted that the new duties added to the Weight Enforcement Officers did not necessitate that they be reallocated to a different position.  However, the DOP determined that the duties taken on by Weight Enforcement Officers met the criteria set forth in the “Additional duties/responsibilities” section of the DOP Pay Plan Implementation Policy. The Motor Carrier safety inspection duties that were added to the Weight Enforcement Officers were much more complicated duties than they previously performed. Those duties not only became a significant part of their jobs, but became the predominant duties that they performed.


27.
Ms. Jarrell pointed out that the weight enforcement duties assigned to the Utility Inspectors were lower grade duties and less complicated than the duties that the Utility Inspectors were already performing.  Additionally, weight enforcement responsibilities drastically diminished for the PSC Utility Inspectors and were clearly not a significant addition to their duties.  The additional weight enforcement duties given to the Grievants did not meet the criteria for granting a discretionary pay increase under the DOP Pay Plan Implementation Policy.
Discussion

As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievants make two basic claims and raise legal and factual theories to support each one.  Grievants claim that they were wrongfully denied the 10% salary adjustment that was paid to co-workers who are performing the same duties and have the same responsibilities they do.  Grievants also claim that they have lost seniority benefits because the Weight Enforcement Officers were credited with their experience as officers with the DOH when they were transferred to the PSC. 
SENIORITY:

In the employment setting, “seniority” is generally defined as follows:
“The preferential status, privileges, or rights given an employee based on the employee’s length of service as an employee.”

Black’s Law Dictionary, 1393 (8th edition, 2004).  In practice, this definition is usually insufficient to properly address the rights of affected employees in multiple situations. For example, W. Va. Code §§ 18A-4-7a & 7b define “seniority” for professional school personnel specifying when an employee begins accruing seniority, how seniority is calculated during a break in service, allowing accumulation of seniority only in the employee’s certification area, and how seniority is accrued for partial days. Likewise, W. Va. Code § 18A-4-8g defines “seniority” rights for West Virginia school service personnel and sets out how seniority is applied in situations such as reduction in force or selection among applicants.

In the present case, the PSC credited the DOH Weight Enforcement Officers with the time that they were employed as officers by the DOH, as service with the PSC in one specific instance; the designation of badge numbers. Grievants argue that this action gives the Weight Enforcement Officers seniority with the PSC that they have not earned, and by diminishing their seniority ranking, deprives Grievants of benefits they might receive.  However, the badge numbers are only used to identify individual officers when they are being called on the radio, or on forms that are part of their customary paperwork.  There was no evidence on the record of any material benefit that any officer receives as a result of having a lower or higher badge number. Some of the Grievants testified that they believe a lower badge number indicates a more experienced officer, and carried with it a sense of rank and prestige. However, there was no evidence on the record to indicate that officers gained additional authority by holding lower badge numbers.


Grievants also theorized that if there were a reduction in force or furloughs in the agency, those decisions will be based on seniority, and Grievants would be in a less favorable position than some Weight Enforcement Officers who had less actual time as PSC employees.  Indeed, the DOP Legislative Rule, §146-C.S.R. 1, does allow seniority to be used as a factor in some instances, such as: §12.4.g, applying seniority to bumping rights in a reduction in force; §12.4.j, applying seniority in preferential hiring of employees who had been laid off; and, §14.9. crediting employees with seniority for time spent in active duty or reserve to military service. Additionally, W. Va. Code § 29-6-10(4) applies seniority to certain employment decisions related to State employees as follows:

When any benefit such as a promotion, wage increase or transfer is to be awarded, or when a withdrawal of a benefit such as a reduction in pay, a layoff or job termination is to be made, and a choice is required between two or more employees in the classified service as to who will receive the benefit or have the benefit withdrawn, and if some or all of the eligible employees have substantially equal or similar qualifications, consideration shall be given to the level of seniority of each of the respective employees as a factor in determining which of the employees will receive the benefit or have the benefit withdrawn, as the case may be.
Id.


Grievants have not demonstrated that they have been affected by any of these situations, nor that they are likely to be in the future. When the relief sought by a grievant is speculative or premature, or otherwise legally insufficient, the claim must be denied.  Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Jennings v. Wyoming County Bd. of Educ., Docket No. 05-55-462 (May 18, 2006); Goodson, et al. v. Fayette County Bd. of Educ., Docket No. 07-10-129 (Nov. 6, 2008).  More importantly, the record shows that Respondent has only used the experience the Weight Enforcement Officers earned while at DOH for the purpose of assigning badge numbers. Grievants have not provided any statute, policy, rule, or regulation indicating how seniority would be calculated by the DOP or the PSC in the situations set out in DOP legislative rule or W. Va. Code § 29-6-10(4).
 Consequently, Grievant’s have failed to prove that they have lost seniority or any other material benefit as a result of the action of the PSC related to granting the DOH experience when assigning badge numbers. 
SALARY INCREASE:


Grievants raise three main arguments as to why they should have received the same 10% salary increase that was given to the Weight Enforcement Officers.  Grievants argue that they are misclassified and that if they and the Weight Enforcement Officers had been properly placed in the same classification, Grievants would have received the 10% salary increase as well.  Grievants allege that paying the Weight Enforcement Officers at a 10% increase without giving it to them constitutes discrimination because they all have the same responsibilities and duties. Finally, Grievants argue that they received new additional duties that required training when the motor carrier weight enforcement responsibilities were transferred to the PSC making them eligible for the discretionary salary adjustment under the DOP Pay Plan Implementation Policy.

In 2009, ten of the Weight Enforcement Officers and Supervisors filed a grievance alleging that they were misclassified.  The Weight Enforcement Officers argued that their classification no longer fit their duties after they were transferred to the PSC and took on the same responsibilities as Utility Inspectors. They believed that they should be reclassified and paid a salary similar to that received by the PSC Utility Inspectors. In a level three decision entered on May 24, 2010, the Administrative Law Judge made a conclusion of law that, "Grievants demonstrated that the existing classification specifications do not adequately described their job duties." The Administrative Law Judge ordered the DOP, "to either revise the Weight Enforcement Officer or Utility Inspector 2 classification specification, and the Weight Enforcement Supervisor classification specification, or create new classification specifications which reflect that the duties of the Weight Enforcement personnel have been combined with those of the Utility inspectors who inspect commercial motor carriers." Wood et al. v. Public Service Comm’n and Div. of Pers., Docket No. 2009-1276-CONS (May 24, 2010).

Grievants argue that the DOP has never implemented a change in the classification for the Weight Enforcement Officers that would place them in the same classification as the Utility Inspectors.  Grievants believe that if the Weight Enforcement Officers had been placed in the same classification as a Utility Inspectors, pursuant to the decision in Wood et al., all of the PSC employees in that classification, including Grievants, would have received the 10% salary adjustment.  


It first must be noted that Grievants were not parties to the Wood et al., grievance and have no standing to seek enforcement of that decision.  Additionally, the 10% salary increase granted to the Weight Enforcement Officers had nothing to do with their certification. Rather, it was granted to those officers because they had assumed significant additional duties which were more complex than their previous positions, which entitled them to a discretionary salary increase under the “Additional Duties/Responsibilities” section of the DOP Pay Plan Implementation Policy.  This increase was dependent upon the assumption of those additional duties, not the classification of the recipients. As will be discussed in detail herein, Grievants would not have been entitled to the 10% salary increase even if they had been in the same classification as the Weight Enforcement Officers because they did not assume similar additional duties.

Grievants argue that it is discrimination to give the 10% salary increase to the Weight Enforcement Officers and not to the original Utility Inspectors because they are all performing the same assignments and duties. For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2(d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

Grievants argue that they are similarly-situated with the Weight Enforcement Officers because they all basically do the same job.  No one disputes that the Weight Enforcement Officers and the Utility Inspectors are now doing the same assignments and duties. However, that was not the basis for the pay increase.  The discretionary pay increase was granted to the Weight Enforcement Officers based upon the cross-training and additional duties they were required to take on when they were transferred to the PSC pursuant to W. Va. Code § 24A-7-7 in 2004.  The requirements of a Motor Carrier Safety Inspection were much more complex than the duties the DOH employees were performing as Weight Enforcement Officers.  The training consisted of 4 to 6 months including approximately 40 hours of classroom work. The DOP examined these duties and found that they were consistent with the requirements for a salary increase under the DOP Pay Plan Implementation Policy which states:
The new duties, when evaluated separately, must be considered a significant addition to the position, equivalent to or higher than the current classification level of the position, must add to the variety and scope of the position, and must be certified by the appointing authority as being critical to the operation of the agency.

Id., Section III.D.1 


Grievants point out that they also had to take additional training and assume duties of weight enforcement as a result of the passage of W. Va. Code § 24A-7-7 in 2004.  The DOP examined that additional training and found that it did not meet the requirements of the Pay Plan Implementation Policy.  First, the PSC had de-emphasized importance of weight enforcement duties for the Utility Inspectors. These duties were no longer a significant addition to the Utility Inspectors positions. See FOFs 10 & 11, supra. The DOP also found that the weight inspection duties were not at the Utility Inspector classification level because they were much less complex than the safety inspections.

Because the 10% discretionary salary increase was based upon the Weight Enforcement Officers assuming significant and more complex duties that qualified under the DOP Pay Plan implementation Policy, and Grievants did not receive any additional duties that qualified under the policy, Grievants were not similarly-situated to the Weight Enforcement Officers. Accordingly, Grievants did not prove discrimination or misclassification and the consolidated grievance is DENIED.

Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).

2.
. When the relief sought by a grievant is speculative or premature, or otherwise legally insufficient, the claim must be denied.  Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Jennings v. Wyoming County Bd. of Educ., Docket No. 05-55-462 (May 18, 2006); Goodson, et al. v. Fayette County Bd. of Educ., Docket No. 07-10-129 (Nov. 6, 2008).

3.
Grievants did not prove by a preponderance of the evidence that they lost seniority or any other material benefit as a result of the PSC crediting the Weight Enforcement Officers with their years of experience as officers in the DOH for purposes of reassigning badge numbers to all of the Motor Carrier Inspectors.


4.
Grievants did not prove that they are misclassified or that they did not receive the 10% discretionary salary increase as a result of not being in the same classification as the Weight Enforcement Officers.


5.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).

6.
Grievants did not prove that they were subject to discrimination under the grievance statutes when they did not receive the 10% discretionary salary increase that was given to the Weight Enforcement Officers.


7.
Grievants did not prove by a preponderance of the evidence that they were entitled to a discretionary salary increase pursuant to the DOP Pay Plan Implementation Policy, as a result of their assumption of weight enforcement duties.


Accordingly, the consolidated grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: OCTOBER 1, 2014.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� In addition to Barry Blair, the Grievants are Samuel Doss, Charles Dyer, Samuel Felton, Clifford Scott Pauley, Thomas A. Proudfoot, Gary Wilkinson, Jerry Walker, and Olen York. 





� There were originally ten Grievants each of whom filed a separate level one grievance form.  Because all of the Grievants alleged basically the same thing the grievances were consolidated.  William C. Freeman did not appear at the level one hearing and his grievance was dismissed.  He is not included in this action.  While the consolidated grievances were being processed, Grievant Olen York died, Grievants Walker and Felton have retired, and Grievant Blair resigned.  Since no motions have been made regarding the Grievants who have voluntarily left Respondent’s employment, they remain parties to this action. Grievant Olen York testified at level one.





� The Utilities Inspector Classification Series contains four specific classifications: Utility Inspector 1; Utility Inspector 2; Utility Inspector 3, and Utility Inspector Supervisor.


� The wording in each individual grievance differed, but the issues were consistent in all of them.


� There is no indication why Grievants chose to file the second set of grievances instead of simply amending the grievances which had already been filed since they were all based upon the same facts. 





� This motion was in response to Grievants’ insistence that the Chairman of the PSC be recused from hearing the grievance at level one.





� The hearings were held on May 4, 11, and 18, August 18, 2012, and September 6, 2012. Grievants were represented by Hiram C. Lewis IV, Esquire, and the Respondent PSC was represented by Belinda Jackson, Esquire.  All nine of the remaining Grievants testified and two witnesses were called on behalf of Respondent PSC.


� The Motor Carrier Inspectors were classified in the Utilities Inspectors series of classifications established by the Division of Personnel.


� Level three testimony of Gary Edgell, PSC Director of Transportation Enforcement Division.





� The titles Utility Inspectors and Motor Carrier Inspectors both refer to the PSC employees, including Grievants, who were not transferred to the PSC from the DOH. The title Motor Carrier Inspector is used in the West Virginia Code sections and the title Utility Inspectors is from the DOP classification system and was used most often by the parties and witnesses during the hearing.


� W. Va. Code § 24A-7-7


	(a) The employees of the commission designated as motor carrier inspectors have the same authority as law-enforcement officers generally to enforce the provisions of chapter seventeen-c of this code with respect to commercial motor vehicles owned or operated by motor carriers, exempt carriers or private commercial carriers where vehicles have a gross vehicle weight rating of ten thousand pounds or more.


	The commission is authorized to delegate motor carrier inspector duties to weight enforcement officers as it considers appropriate, following successful training and certification of individual officers, who shall then have the same authority as motor carrier inspectors under this section. The commission is also authorized to delegate weight enforcement duties to motor carrier inspectors. (Emphasis added)





The emphasized paragraph of this statute was added by amendment in 2004. Acts 2004, c. 176, effective June 11, 2004.


� Even though the DOH workers were performing Motor Carrier inspections they retained their Weight Enforcement Officer classification.





� See, W. Va. Code § 24A-7-7(c) which requires, “Motor carrier inspectors shall also perform a North American standard safety inspection of each commercial motor vehicle stopped for enforcement purposes pursuant to this section.”








� Level one testimony of Gary Edgell, PSC Director of Transportation Enforcement Division.


� The 2010 data comes from Respondent PSC’s Exhibit 2, and the 2011 data comes from Respondent PSC’s Exhibit 3.


� The pay grades in classifications of each group are as follows: Utility Inspector 1, pay grade 8 - Weight Enforcement Worker, pay grade 8; Utility Inspector 2, pay grade 10 - Weight Enforcement Officer, pay grade 10; Utility Inspector 3, pay grade 12 - Weight Enforcement Supervisor, pay grade12; and, Utility Inspector Supervisor, pay grade 14,  - Weight Enforcement Regional Supervisor, pay grade 14. 














� Level one testimony of Grievants.


� Level one testimony of the PSC Human Resources Manager, Elizabeth Sharp.


� Grievants’ Exhibit 7.


� Level one testimony of Elizabeth Sharp, PSC Human Resources Manager.


� It is entirely possible that such a definition would benefit Grievants. 


� See FOFs 25, 26, & 27. That is not to say that the weight enforcement duties were not physically demanding.  They clearly are.  However, that does not make the duties complex.


� It is certainly understandable that Grievants were confused about the reason for granting the Weight Enforcement Officers a 10% salary increase.  As a result of the prior moratorium on granting discretionary salary increases under the DOP Pay Plan Implementation Policy, at least seven years passed between the time the Weight Enforcement Officers became eligible for the discretionary increase by assuming additional duties, and their receiving the increase. During that entire time they were performing the same duties that were before performed by Grievants. It is not surprising that Grievants may have thought pay increases could have been granted for other reasons. However, that was not supported by the record.
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