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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JAMES COLSON,



Grievant,

v. 






DOCKET NO. 2013-1554-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, James Colson, filed this grievance against his employer, West Virginia University, on March 11, 2013, after he was notified that his annual contract would not be renewed.  The parties agreed to waive levels one and two of the grievance procedure, and the grievance was processed at level three.  The statement of grievance is lengthy, but may be summarized as contending that Grievant, a clinical, non-tenure track faculty member,  had acquired a property interest in his continued employment, and that his due process rights were violated, the non-renewal of his contract was arbitrary and capricious, and that Grievant was “the victim of harassment, favoritism, and discrimination, as recognized in W. Va. Code § 6C-2-2.  On February 27, 2013, the Grievant was subjected to a humiliating fitness for duty examination, wherein he had to prove that he was not taking illegal or controlled substances without a prescription or consuming alcohol, through blood and urine analysis.”  As relief Grievant seeks:

that he be continued in his employment with West Virginia University, and that the same shall not cease on June 30, 2013.  He requests that the Respondent refrain from its unwarranted acts of scrutiny and harassment on Dr. Colson.  Dr. Colson requests any applicable back pay and benefits, together with all other available relief under law.

Two days of hearing were held at level three before the undersigned Administrative Law Judge, on September 27 and October 30, 2013, in the Grievance Board’s Westover office.  Grievant was represented by Bader C. Giggenbach, Brewer & Giggenbach, PLLC, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law, on January 13, 2014.





Synopsis

Grievant was notified in February 2013 that his annual contract would not be renewed, and that his employment relationship with Respondent would terminate on June 30, 2013.  Grievant asserted that he had acquired a property interest in his continued employment by virtue of several occurrences, including the renewal of his contract for many years, his promotion the preceding year to Associate Professor, his appointment to a review board, and his signing bonus.  Grievant did not demonstrate that he had anything other than a unilateral expectation of continued employment.  Grievant did not acquire a property interest in his continued employment.  Respondent could simply choose not to renew his contract.


The following Findings of Fact are made based upon the evidence presented at level three.


Findings of Fact

1.
Grievant was employed by Respondent, West Virginia University (“WVU”), as a full-time, Associate Professor, in a non-tenure track, clinician position, in the Department of Anesthesiology, Robert C. Byrd Health Sciences Center, pursuant to an annual contract.  Grievant’s most recent annual contract ran from July 1, 2012, through June 30, 2013.  The contract stated that Grievant’s appointment was subject to Grievant “maintaining an unrestricted license to practice medicine/dentistry or other professions in the State of West Virginia,” “maintaining a hospital staff appointment, as applicable, with full and unrestricted privileges at the affiliated hospital(s) to which faculty member is assigned by the Dean of West Virginia University School of Medicine or Dentistry,” and was  “subject to and in accordance with the provisions of the West Virginia University Faculty Handbook (2005) and the rules, regulations and policies of the governing board, including without limitation, Policy No. 2.”  Grievant signed the contract on November 13, 2012.


2.
Policy No. 2 provides at Section 3.6 that, “[c]linical-track, librarian-track, and term faculty hold appointments that are not subject to consideration for tenure, regardless of the number, nature, or time accumulated in such appointments.  Clinical-track, librarian-track, and term faculty appointments are only for the periods and for the purposes specified, with no other interest or right obtained by the person appointed by virtue of such appointment.”  This is echoed in Section 4.2.


3.
Policy No. 2 provides at Section 3.12.6 that, “[a]ppointment or reappointment to a non-tenure-track full-time faculty position shall create no right or expectation of continued appointment beyond the one-year period of appointment or reappointment.


4.
Grievant chose not to read Policy No. 2, and was unaware of its provisions.  Nothing prevented Grievant from reading Policy No. 2, or from hiring counsel to advise him on the ramifications of the contract and Policy No. 2, and Policy No. 2 was readily available to him from his employer.  The record does not reflect that Grievant, a doctor with many years of education, was incapable of reading and understanding the contract he was offered, or financially unable to hire counsel to advise him in his negotiations with WVU, or that he was under any type of duress in agreeing to the terms offered by WVU.


5.
By letter dated February 20, 2013, Richard P. Driver, Jr., M.D., Chair of the Department of Anesthesiology, notified Grievant that he would not be renewing his contract of employment with Respondent, and that his last day of employment would be June 30, 2013.  Dr. Driver was not required to provide Grievant with this much notice, but wanted him to have time to find other employment.  Grievant’s annual contract was not renewed by Respondent on July 1, 2013.


6.
Grievant began his employment with WVU on September 5, 2006, as an Assistant Professor.  He was promoted to Associate Professor in the clinician track effective July 1, 2012.


7.
Grievant’s initial employment included a $40,000.00 recruitment incentive and $10,000.00 for moving expenses.


8.
Grievant is an Anesthesiologist.  As a clinical-track faculty member at WVU, he had a hands-on, supervisory practice involving residents, medical students, and nurse anesthesiologists.


9.
In February 2010 and February 2011, Dr. Driver performed Grievant’s annual written review.  At the same time, Dr. Driver sent Grievant a memorandum each year in which he notified Grievant that he had “recommended to the Dean that you retain your status as Assistant Professor in the Department of Anesthesiology.”  Grievant was also sent Memoranda those two years from Dr. Driver dated April 27, 2011, and from James Brick M.D., Interim Dean of the WVU School of Medicine, dated April 21, 2010, which stated, “[i]t is my intention to reappoint you to the above-noted position for” the fiscal year beginning July 1, “subject to the availability of funds.”


10.
Grievant was appointed to the Institutional Review Board for the Protection of Human Research Subjects (“IRB”) for a second three-year term, beginning July 1, 2011, and ending June 30, 2014, by Curt M. Petersen, Vice President for Research and Economic Development, and President of the WVU Research Corporation.  The IRB reviews all research protocols at WVU Research Corporation for the protection of human subjects, and assesses the scientific validity and appropriateness of all research.  It is important, detailed work.


11.
Grievant’s application for reappointment to the medical and dental staff at WVU Hospitals was approved on July 18, 2012, for a two-year period, expiring July 17, 2014.


12.
In February 2012, Dr. Driver recommended that Grievant be promoted to Associate Professor, finding his service and teaching to be good, and his research to be excellent.  Dr. Driver continues to believe that Grievant’s research has been excellent.


13.
Prior to the 2012-2013 contract year, Dr. Driver had been made aware of concerns with Grievant’s clinical anesthesia work.  Dr. Driver was aware that Grievant had expertise in acute pain management prior to coming to work at WVU.  When the Chair of Neurology contacted him regarding a need for a doctor in pain management at the chronic pain clinic at the United Hospital Center in Clarksburg, West Virginia, Dr. Driver placed Grievant in this position in May 2012.  Grievant worked three days a week at the chronic pain clinic in Clarksburg, and two days a week at the pain clinic in Morgantown.  Grievant also continued to work at WVU Hospitals supervising residents in anesthesiology on some weekends.  Dr. Driver expected that Grievant would need some time to adjust to the new setting and renew his skills.  After some period of time, no increase was seen in the volume of patients being seen by Grievant, and Dr. Driver began receiving complaints that Grievant was turning away consults from physicians.  Grievant was removed from the positions at the chronic pain clinics sometime prior to January 2013 and returned to his previous position.


14.
Sometime in the fall of 2012, during a meeting of residents attended by Dr. Driver, some of the residents expressed that they were not comfortable working with Grievant when no other anesthesiologist was at the hospital on weekends, and that if a resident was in trouble with a procedure, they did not believe that Grievant had the skills to bail them out.  About two-thirds of the residents were in attendance at this meeting.  Dr. Driver asked if anyone disagreed with this assessment and no one spoke up.


15.
In November 2012, Dr. Driver met informally with Grievant and advised him that residents had expressed concerns about his clinical abilities.  Grievant wanted to know the specifics of the complaints, and who was complaining about him.  Grievant then spoke with Chief Medical Officer Dr. Judy Charlton a week later, asking for details of the complaints, and was made aware that there was a concern about his clinical competence.  Grievant pressed Dr. Driver and Dr. Charlton for the names of the residents, even though he was aware of Respondent’s policy that student or resident complaints and evaluations are to remain anonymous.  Grievant does not agree with this policy.


16.
At least three surgeons complained to Dr. Driver informally about Grievant’s abilities, and told him they did not want him assigned to them.


17.
On January 9, 2013, the Department Promotion and Tenure committee completed its annual review of Grievant, rating his work as good in the areas of teaching and service, and excellent in scholarship/research, and recommended that he be retained as an Associate Professor.


18.
After notifying Grievant in February that he would recommend that his contract not be renewed, on March 15, 2013, Dr. Driver submitted his annual review of Grievant’s performance to Arthur J. Ross, III, M.D., Dean of the WVU School of Medicine.  Dr. Driver evaluated Grievant’s service as a clinician as unsatisfactory, but his administrative service as very good.  The review states that residents had brought to the attention of the Graduate Medical Education office their concerns regarding Grievant’s ability to manage complex cases, resulting in an investigation by the Medical Staff Affairs Office in conjunction with departmental leadership.  The letter does not relate the outcome of the investigation, but goes on to state that Grievant was not successful when placed in a chronic pain management setting at a hospital in Clarksburg, West Virginia, and that neither the Clarksburg or Morgantown chronic pain services wanted to continue an affiliation with Grievant.  The review further states that Grievant was removed from the position of Medical Director of Pain Service two years prior, and that concerns with Grievant’s work had been expressed to him by three different surgeons.  Dr. Driver found Grievant’s teaching to be unsatisfactory based on low scores on resident evaluations and unfavorable comments by residents on the evaluations.  Dr. Driver found Grievant’s scholarly and research activities to be good. Dr. Driver recommended that Grievant not be retained on the faculty.


19.
Grievant was unaware that he had ever been the “Medical Director of Pain Service,” or that he had been removed from such a position.


20.
Some of the comments on the resident evaluations of Grievant, as related in Dr. Driver’s annual review of Grievant, are as follows:
He has no business working with residents and taking care of patients.  Clinically, relies heavily on the hands on provider and does not maintain composure in stressful situations or make sound clinical decisions. . . Is an unsafe environment all around when working with this attending.

. . . There is a feeling when working with him that if things progress poorly with the pt or if a resident is put in a difficult situation that he will not be able to control the situation.  He gets stressed easily and becomes frazzled if the pt is even a little bit difficult.  In our pt selection in WV that is very often.

Do not feel safe with this attending on a weekend shift.  Seems to rely heavily on the senior resident on call to provide OR schedule management guidance and clinical decision making.  Does not have the hands on skill set to adequately manage sick patients.

Seems unwilling to perform tasks necessary for certain cases, (ie central lines) which hinders resident education and patient safety.

Seems unable to handle clinical teaching and patient care while maintaining composure.  Relies very heavily on the resident for intraoperative decision making/invasive procedures.  Unable to teach effectively due to these deficiencies.


21.
WVU does not have in place a policy or procedure which requires that the annual evaluation be completed before a decision is made not to renew a faculty member’s contract of employment, but this has been Dr. Driver’s usual practice.  WVU also does not have a policy or procedure in place which requires that a faculty member be notified of deficiencies and provided with the opportunity to improve performance prior to the decision that a contract will not be renewed.


22.
Grievant did not receive an annual review in the spring of 2013 from anyone other than the Promotion and Tenure Committee and Dr. Driver.


23.
Grievant’s personnel file contained a form Memorandum regarding Grievant, dated April 26, 2013, indicating it was from Dr. Driver, stating that it was Dr. Driver’s intention to reappoint “you” to the position of Associate Professor for fiscal year 2013-2014, subject to the availability of funds.  The Memorandum is blank where it lists to whom it is being sent, and it was not initialed or signed by Dr. Driver.  Dr. Driver had not seen this Memorandum prior to the level three hearing and did not authorize its issuance.  The Memorandum was not sent to Grievant, but was in his personnel file when it was provided to him during the course of the grievance proceedings.


24.
On February 27, 2013, a senior faculty member at the WVU School of Medicine reported to Dr. Driver that his observations had led him to believe that Grievant might be using controlled substances at work.  Dr. Driver was required to act on this report, and he required Grievant to provide a urine sample for drug testing.  Dr. Driver did not meet with Grievant prior to ordering the testing to evaluate for himself whether Grievant might be using controlled substances.  The test results were negative for controlled substances.  While waiting on the results, Grievant was removed from the hospital and was not allowed to drive his vehicle from the premises.  A security officer escorted Grievant from the building in front of his colleagues, and took him home.  Grievant was embarrassed by this, and did not believe good cause existed for the testing.  The written documentation of this incident is not in Grievant’s personnel file, but is in Dr. Driver’s files.


Discussion

Grievant argued that, despite the fact that he was employed on a year-to-year basis pursuant to an annual contract, he had acquired a property interest in his employment and the attendant due process protections, and accordingly, Respondent could not simply refuse to renew his contract without some valid reason, notification to him, and an opportunity to improve.  His argument was based primarily on the fact that his contract had always been renewed, that he had recently been promoted and believed he was performing well, that his appointment to the IRB had been extended, and that he was not notified of any problems with his performance.  Grievant asserted that the contract renewal was automatic.  He did not, however, present any evidence that any representations had been made to him that his contract would be renewed indefinitely.


“West Virginia has set out a very specific system of procedural protections that apply to different carefully defined categories of college employees.” State ex rel. Tuck v. Cole, 182 W.Va. 178, 180, 386 S.E.2d 835, 837 (1989). “Temporary (non-tenure-track) faculty members . . . have only the rights attendant to their current contracts.” Id., 182 W.Va. at 181, 386 S.E.2d at 838.  The employee’s “property right in employment end[s] when his contract with the College end[s] . . . .” Id.  For a property right to exist, “a person clearly must have more than an abstract need or desire for it. He must have more than a unilateral expectation of it. He must, instead, have a legitimate claim of entitlement to it.” Id., 182 W.Va. at 179, 386 S.E.2d at 836 (citation omitted). Without a property right, “the employer may refuse to renew.” Id.

unilateral, subjective expectations on the part of an employee developed apart from any action, undertaking, or position of the employer are not sufficient to give rise to a protected property interest.  There must be some undertaking by the employer which gives rise to an objective expectation on the part of the employee.  Orr v. Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983); see also Logan County Education Association v. Logan County Board of Education, __ W. Va. __, 376 S.E.2d 340 (1988).

W. Va. Univ. v. Sauvageot, 185 W. Va. 534, 408 S.E.2d 286 (1991)


“Where an employee seeks to establish a permanent employment contract or other substantial employment right, either through an express promise by the employer or by implication from the employer’s personnel manual, policies or custom and practices, such claim must be established by clear and convincing evidence.” Whitaker v. Bd. of Directors/ West Liberty State College, Docket No. 99-BOD-231 (Jan. 11, 2000), citing Adkins v. Inco Alloys Int’l Inc., 187 W.Va. 219, 417 S.E.2d 910 (1992).  (Emphasis added.)


In Cochran v. Bluefield State College, Docket No. 2010-1197-BSC (April12, 2011),  the Grievant testified that she was led to believe her position “would continue as long as Grievant fulfilled the requirements of receiving good evaluations and pursuing her PhD. . . .  No evidence was introduced to show contractual stipulations or expressed communication supporting the contention that the term position would continue as long as Grievant fulfilled the previously stated requirements.”  The Administrative Law Judge in Cochran found that the grievant “failed to establish by clear and convincing evidence that her belief of continued employment was more than a unilateral expectation.”


Grievant, however, pointed to the Supreme Court of Appeals decision in Sauvageot, supra, as authority for the proposition that a faculty member employed only on an annual basis under an annual contract may, indeed, acquire a property interest in his employment when his contract is renewed for many years.  The Grievant in Sauvageot had her contract renewed for 13 years.  The Court stated:

a fair reading of the record in this case suggests that because of the University’s long-term and repeated practice of reappointing Ms. Sauvageot as her annual contracts expired, she had a reasonable objective expectation that her employment would continue.  Further, the Court believes that this expectation was not of a subjective nature and did not arise from unilateral circumstances, but its development was encouraged and assisted by the University’s long-term pattern of reemploying her as well as an apparent attitude on the part of the administration to protect the employment of long-term, nontenured employees, an attitude which was formally expressed in the University’s policy.

Under the circumstances, this Court believes that Ms. Sauvageot had a sufficient property interest to be entitled to the protections and treatment discussed in State ex rel. McLendon v. Morton, [162 W. Va. 431, 249 S.E.2d 919 (1978)], and Waite v. Civil Service Commission, [161 W. Va. 154, 241 S.E.2d 164 (1977)].

As previously indicated, where an employee has such a property interest, the employee is entitled to nonarbitrary and noncapricious treatment by the public institution.  In the present case, this Court believes that nonarbitrary and noncapricious treatment must translate into treatment of the same kind and same nature that was accorded to Ms. Sauvageot in the past unless there is some valid and objective reason advanced for denying Ms. Sauvageot such treatment.

Footnotes omitted.


The attitude expressed in the University’s policy, as discussed by the Court, was set forth in WVU’s Policies and Procedures for Program Change which “provided that to the greatest extent possible, employees with the greatest seniority would be retained when a program was reduced,” as was the case in Sauvageot.  The Court pointed out in Williams v. Brown, 190 W. Va. 202, 437 S.E.2d 775 (1993), however, that in Sauvageot “we found that the appointing authority by issuing a series of one-year employment contracts to Ms. Sauvageot, along with its policy to retain the most senior personnel when laying off employees, created a legitimate claim of entitlement.”  (Emphasis added.)


In this case, even though Grievant’s contract was renewed for six years, Grievant’s annual contract always stated that it was subject to Policy 2, and each year Grievant was notified after his annual evaluation whether it would be recommended that his contract be renewed.  Unlike Sauvageot, supra., Respondent had no policy in place which indicated anything other than that it could choose not to renew Grievant’s contract at any time.  Grievant testified that he did not really believe in the concept of at-will employment, and was of the opinion that he was entitled to have his contract renewed until he decided to retire, absent some egregious act on his part, and that he had never read Policy No. 2 and thought its provisions should be spelled out in his contract.  While Grievant is certainly entitled to his opinion, his opinion does not alter the substantive rights of the parties.  Nor does Grievant’s choice not to read Policy No. 2, or not to hire counsel to assist him in his negotiations with WVU.  Grievant is a well-educated man with many years of work experience as a doctor, and was perfectly capable of making his own choices.  Despite Grievant’s assertions that he had no ability to alter contract provisions, which may or may not be true, it appears from the testimony and the documents placed in the record that Grievant was gainfully employed in Michigan at the time he agreed to come to work at WVU and could have chosen simply not to accept the job offer and the employment contract.


Grievant also asserted that the signing bonus and moving expenses he received created an expectation of employment for some period of time.  If this were Respondent’s intent, it should have been made clear in Grievant’s appointment letter and his employment contract, which it was not.  Dr. Driver testified that these incentives were not uncommon to attract doctors to WVU.  It is clear that they were just that, incentives.  Clearly, Respondent did not intend this additional money to make a change to Policy 2 or to alter Grievant’s rights.  Likewise, the undersigned cannot conclude that Grievant’s recent promotion and his continued appointment to the IRB altered the positions of the parties.  No one ever made any representations to Grievant that he was employed in any capacity other than as a year-to-year employee under an annual contract which Respondent could choose not to renew at any time.  Grievant did not demonstrate by clear and convincing evidence that he had acquired a property interest in his employment.


Grievant also argued that the decision not to renew his contract was arbitrary and capricious.  The Grievance Board has repeatedly stated that, “[g]enerally, institutions of higher education in West Virginia have broad discretion to terminate non-tenured probationary faculty members for any reason that is not arbitrary and capricious, or without factual basis. However, these institutions are bound to follow the substantive and procedural requirements set forth in the policies which they promulgate. See Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Hall v. Mingo County Bd. of Educ., Docket No. 95-29-529 (Mar. 28, 1996); Wright v. McDowell County Bd. of Educ., Docket No. 93-33-115 (Nov. 30, 1993)." Pauls v. Bd. of Directors/West Liberty State College, Docket No. 99-BOD-160/175 (Dec. 12, 1999).  “This reasoning also applies to determinations not to renew non-tenured faculty.  Thus, Grievant must prove by a preponderance of the evidence that Respondent's retention decision was either arbitrary and capricious or violated one of the substantive and procedural requirements set forth in the policies which it promulgated. “ Smith v. Higher Educ. Policy Comm’n/Fairmont State College, Docket No. 02-HEPC-144 (Dec. 18, 2002).  A preponderance of the evidence is defined as "evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Black’s Law Dictionary (6th ed. 1991); Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of a board of education.  See generally, Harrison v. Ginsberg, [169 W. Va. 162], 286 S.E.2d 276, 283 (W. Va. 1982)."  Trimboli, supra.  See Hattman v. Bd. of Directors, Docket No. 98-BOD-439 (Apr. 30, 1999). 


Considerable discretion is accorded to academic administrators in making personnel decisions regarding such matters as faculty retention or promotion.  See generally Siu v. Johnson, 784 F.2d 238 (4th Cir. 1984);  Smith v. Univ. of N. Carolina, 632 F.2d 316 (4th Cir. 1980);  Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980).  Moreover, in applying the arbitrary and capricious standard of review to academic matters, such as promotion, tenure and nonretention of faculty status, the Grievance Board has recognized that the decisional, subjective process by which such status is awarded or denied is best left to the professional judgment of those presumed to possess a special competency in making the evaluation.  Gruen v. Bd. of Directors, Docket No. 95-BOD-281 (Mar. 6, 1997); Gomez-Avila v. W. Va. Bd. of Trustees, Docket No. 94-BOT-524 (Mar. 14, 1995); Carpenter v. Bd. of Trustees, Docket No. 93-BOT-220 (Mar. 18, 1994);  Cohen v. W. Va. Univ., Docket No. BOR1-86-247-2 (July 7, 1987).  See Siu, supra;  Kauffman v. Shepherd College, Docket No. BOR1-86-216-2 (Nov. 5, 1986).  


This strategy generally parallels the federal courts' approach to adjudicating such matters in civil rights disputes: "Determinations about such matters as teaching ability, research scholarship, and professional stature are subjective, and unless they can be shown to have been used as the mechanism to obscure discrimination, they must be left for evaluation by the professional, particularly since they often involve inquiry into aspects of arcane scholarship beyond the competence of individual judges."  Kunda, supra, at 548.  See also Bina v. Providence College, 39 F.3d 21 (1st Cir. 1994), cert. denied, 115 S. Ct. 1406 (1995);  Lieberman v. Gant, 630 F.2d 60 (2d Cir. 1980).


It appears to the undersigned, however, that this case law is simply legally incorrect based on the statement of the law set forth above in Sauvageot, supra., “where an employee has such a property interest, the employee is entitled to nonarbitrary and noncapricious treatment by the public institution.”  The undersigned reads this to mean that the question of whether the action was arbitrary and capricious is not brought into play unless the grievant demonstrates that he has acquired a property interest in his employment.  Thus, any inquiry in this case would end here.  Nonetheless, given the Grievance Board’s longstanding case law, and Grievant’s argument, the undersigned will address whether the decision not to renew Grievant’s contract was arbitrary and capricious. 


Grievant argued he was not treated fairly because he asserted he was not made aware of any deficiencies and given the opportunity to improve.  Dr. Driver testified that the only way to bring Grievant’s performance up to the level required by Respondent would be to send Grievant for remedial training, because it appeared that he had lost many of his clinical skills.  Grievant could not point to any rule, policy or procedure which require such notice and opportunity to improve.  Grievant was not just any faculty member.  He was a doctor with WVU Hospitals, with many years of experience, charged not only with training and supervising residents, but with the lives of the patients in his care.  If the professionals in charge of the WVU School of Medicine had concluded that residents and patients could not be trusted to Grievant’s care, it is not the undersigned’s role to second-guess that decision.  There was no requirement that WVU continue to place patients at risk in order to give Grievant time to improve.


Grievant denied the allegations that his clinical abilities were not acceptable, pointing out that the resident complaints or evaluations were never provided to him in writing, and that he questioned their validity, and pointing to his promotion in 2012 with Dr. Driver’s recommendation.  Dr. Driver admitted that he may have been overly generous in his evaluation of Grievant in 2012, because he wanted more Associate Professors in the Department.  Grievant also noted that he had continued to be the anesthesiologist in charge at WVU Hospitals on weekends, without supervision, and that the types of cases he was assigned had not changed.  Grievant pointed to the fact that Dr. Driver stated in his annual review that he had been the Medical Director of Pain Service and had been removed from this position, when he was unaware that this had ever been the case.  Dr. Driver did not explain this discrepancy.  Grievant, however, failed to present any witnesses other than himself to attest to his skills, or to cast doubt on the resident complaints outlined in Dr. Driver’s evaluation, or on Dr. Driver’s rendition of what had occurred when Grievant was placed at the chronic pain clinic.  Grievant simply failed to present proof that Dr. Driver’s evaluation of his clinical skills was false.


Grievant argued that Dr. Driver’s action was arbitrary and capricious based on the fact that his annual evaluation of Grievant was completed in March 2013, when it was normally completed in February, and that the annual evaluation should have preceded the decision not to renew.  Dr. Driver pointed out that he was aware of the problems with Grievant’s clinical work in February, and had made the decision not to renew Grievant’s contract, so he notified Grievant of his decision as early as possible in order to give him as much time as possible to look for other employment.  There was no requirement that he prepare the annual evaluation first.  The undersigned cannot find any arbitrary and capricious action in this sequence.


Grievant also pointed out that WVU policy requires an annual review from those above Dr. Driver, which did not occur.  Whether this is required or not is of no relevance here.  Dr. Driver recommended that Grievant’s contract not be renewed, and that recommendation was accepted.  Grievant produced no rule, regulation, policy or procedure which required that Respondent provide Grievant with any reason for the decision not to renew.  The annual review process was not going to change this decision.


Grievant pointed to WVU’s Policies and Procedures for Annual Faculty Evaluation, Promotion and Tenure, which provide at Section XIII that “[r]ecommendations for non-retention or terminal appointments automatically receive review at all levels,” arguing that Grievant was entitled to such a review and that no such review occurred.  Respondent pointed out that this sentence is preceded by, “[a]ll recommendations for tenure-track faculty in their critical year will be forwarded through the complete review process,” and argued that the sentence relied on by Grievant refers to recommendations for tenure-track faculty.  The undersigned agrees.  There is a detailed review procedure for tenure set out in the policies applicable to WVU, and indeed to individual departments, with the application for tenure going to the appropriate committee, Department Chair, Dean, and Provost, and perhaps others specifically listed.  The undersigned is unclear as to whom Grievant believes should have been involved in a review “at all levels,” and what type of review was required since there is no such review process detailed anywhere in any policy or procedure, and WVU was not required to provide a reason to Grievant for not renewing his contract.  It is readily apparent that Grievant’s argument is specious.


Finally, Grievant argued that the documentation of the report of his “suspicious” behavior and the drug-testing could cause him difficulty in finding other employment, recognizing, that should the grievance not be granted, the issues of harassment, favoritism, and discrimination would be moot, as well as the issue of whether Respondent violated its own policies when Dr. Driver ordered the test without interviewing Grievant himself first.  This assertion is pure speculation, and the relief sought is intended to prevent Grievant from being harmed in any way as he seeks employment elsewhere.  Such relief does not in any way relate to Grievant’s employment relationship with Respondent, and is not available from the Grievance Board.  Further, given that the test results showed no use of controlled substances, the undersigned is unclear as to how this would affect Grievant’s future employment.


The following Conclusions of Law support the Decision reached.


Conclusions of Law
 
1.
Absent a protected property interest in their employment, higher education employees have only the rights attendant to their current contracts.  State ex rel. Tuck v. Cole, 182 W. Va. 178, 386 S.E.2d 835 (1989).


2.
“Where an employee seeks to establish a permanent employment contract or other substantial employment right, either through an express promise by the employer or by implication from the employer’s personnel manual, policies or custom and practices, such claim must be established by clear and convincing evidence.” Whitaker v. Bd. of Directors/West Liberty State College, Docket No. 99-BOD-231 (Jan. 11, 2000), citing Adkins v. Inco Alloys Int’l Inc., 187 W.Va. 219, 417 S.E.2d 910 (1992). 


3.
A protected property interest in employment is more than an abstract desire or unilateral expectation of it.  An employee must have a legitimate claim of entitlement to it, grounded in contract, statutes or regulations.  Board of Regents v. Roth, 408 U.S. 564, 33 L. Ed. 2d 548, 92 S. Ct. 2701 (1972); State ex rel. Tuck v. Cole, 182 W. Va. 178, 181, 386 S.E.2d 835 (1989); Loundmon Clay v. HEPC/Bluefield State College, Docket No. 02-HEPC-013 (Aug. 29, 2002); Smith v. Bd. of Directors/Fairmont State College, Docket No. 97-BOD-238 (Sept. 11, 1997).

[U]nilateral, subjective expectations on the part of an employee developed apart from any action, undertaking, or position of the employer are not sufficient to give rise to a protected property interest.  There must be some undertaking by the employer which gives rise to an objective expectation on the part of the employee.  Orr v. Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983); see also Logan County Education Association v. Logan County Board of Education, __ W. Va. __, 376 S.E.2d 340 (1988).

W. Va. Univ. v. Sauvageot, 185 W. Va. 534, 408 S.E.2d 286 (1991).


4.
Grievant did not demonstrate by clear and convincing evidence that he had acquired a property interest in his continued employment beyond June 30, 2013.


5.
“[W]here an employee has such a property interest, the employee is entitled to nonarbitrary and noncapricious treatment by the public institution.”  Sauvageot, supra. 


6.
In a grievance challenging non-retention of a non-tenured faculty member employed pursuant to an annual contract, the grievant has the burden of proving his complaint by a preponderance of the evidence.  Turman v. Bd. of Trustees/Marshall Univ., Docket No. 99-BOT-199 (Nov.8, 1999);  Fasce v. Bd. of Directors, Docket No. 94-BOD-1072 (Sept. 13, 1995).  See Baroni v. Bd. of Directors, Docket No. 92-BOD-271 (Feb. 11, 1993).


7.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of a board of education.  See generally, Harrison v. Ginsberg, [169 W. Va. 162], 286 S.E.2d 276, 283 (W. Va. 1982)."  Trimboli, supra.  See Hattman v. Bd. of Directors, Docket No. 98-BOD-439 (Apr. 30, 1999).


8.
Considerable discretion is accorded to academic administrators in making personnel decisions regarding such matters as faculty retention or promotion.  See generally Siu v. Johnson, 784 F.2d 238 (4th Cir. 1984);  Smith v. Univ. of N. Carolina, 632 F.2d 316 (4th Cir. 1980);  Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980).  Moreover, in applying the arbitrary and capricious standard of review to academic matters, such as promotion, tenure and nonretention of faculty status, the Grievance Board has recognized that the decisional, subjective process by which such status is awarded or denied is best left to the professional judgment of those presumed to possess a special competency in making the evaluation.  Gruen v. Bd. of Directors, Docket No. 95-BOD-281 (Mar. 6, 1997); Gomez-Avila v. W. Va. Bd. of Trustees, Docket No. 94-BOT-524 (Mar. 14, 1995); Carpenter v. Bd. of Trustees, Docket No. 93-BOT-220 (Mar. 18, 1994);  Cohen v. W. Va. Univ., Docket No. BOR1-86-247-2 (July 7, 1987).  See Siu, supra;  Kauffman v. Shepherd College, Docket No. BOR1-86-216-2 (Nov. 5, 1986).


9.
Grievant did not demonstrate that the decision not to renew his contract was arbitrary and capricious.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:  February 26, 2014



 ______________________________










BRENDA L. GOULD









    Administrative Law Judge
	�  Grievant’s most recent contract had a checkmark indicating it was not a terminal appointment.  A terminal contract is issued for faculty for the year following the denial of tenure.  It is obvious that this part of the contract was not applicable to Grievant’s situation, and is of no consequence to the issues presented here.






