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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

PURNIMA SHARMA,



Grievant,

v. 






DOCKET NO. 2014-0076-NCC    

WEST VIRGINIA NORTHERN COMMUNITY COLLEGE,



Respondent.






DECISION

Grievant, Purnima Sharma, filed a grievance against her employer, West Virginia Northern Community College, on July 19, 2013.  The statement of grievance reads, “[p]assed over for the leadership role as Chair of the Liberal Arts Division in spite of qualification, experience at rank and standing in the Liberal Arts Division.  Also denied request to teach two unassigned courses in violation of the WVNCC on line procedure.”  As relief Grievant sought, “[a]ppointment as Division Chair or equal position, reimbursement of loss of compensation, assignment of requested courses for the next semester and fair work environment.”


 A hearing was held at level one on August 15, 2013, and a level one decision denying the grievance was issued on August 28, 2013.  Grievant appealed to level two on September 13, 2013, and a mediation session was held on October 22, 2013.  Grievant appealed to level three on November 14, 2013, and a level three hearing was held before the undersigned Administrative Law Judge on April 7, 2014, in the Grievance Board’s Westover office.  Grievant was represented by David L. Delk, Grove & Delk, P.L.L.C., and Respondent was represented by Kristi A. McWhirter, Assistant Attorney General.  This matter became mature for decision on May 15, 2014, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.





Synopsis

Grievant alleged she should have been selected as Division Chair, and that she should have been given preference in teaching two online courses.  Grievant did not demonstrate that the selection of another well-qualified faculty member to serve as Division Chair was arbitrary and capricious.  Grievant also did not demonstrate that WVNCC had in place a policy or practice which gave full-time faculty who had already been assigned a full teaching load preference over adjunct faculty in the assignment of online courses.


The following Findings of Fact are made based upon the evidence presented at levels one and three.


Findings of Fact

1.
Grievant is employed full-time by Respondent, West Virginia Northern Community College (“WVNCC”), and is a full professor.  She has been employed at WVNCC for 26 years, and was tenured in March 1993.


2.
Grievant teaches Math, Physics and General Science courses, and has taught one Astronomy course.


3.
Prior to June 2011, Grievant was employed in the Science Division at WVNCC.  Effective June 1, 2011, all Science faculty at WVNCC were moved to the Health Sciences Division, and all Math faculty were moved to the Liberal Arts Division (formerly the Humanities and Social Sciences Division.)  Grievant was moved to the Health Sciences Division.


4.
On May 8, 2013, Dr. Vicki Riley, Vice-President of Academic Affairs at WVNCC, sent all WVNCC faculty members an email requesting applications for the supplemental assignment of Chair of the Liberal Arts Division.  The Chair of a Division is considered a supplemental assignment to an existing faculty position.  The minimum qualifications for the assignment were a Bachelors Degree, with a Masters Degree preferred, and five years of full-time teaching experience in higher education.


5.
WVNCC’s Employee Resource Manual at Section 4.8, states that the Division Chair serves as an academic administrator as 10 month personnel, assisting faculty and providing leadership in curriculum and faculty development.  Division Chairs receive additional pay for this assignment, and 12 credit hours of release time annually.


6.
Grievant applied for the Division Chair supplemental assignment, as did Lisa Ingram, a full-time faculty member assigned to the Health Sciences Division at WVNCC, and Michael Davis, a full-time faculty member assigned to the Liberal Arts Division at WVNCC.  A fourth applicant withdrew his or her application.


7.
Grievant holds a Bachelor of Science Degree in Mathematics, Chemistry and Physics, a Masters Degree in Physics, and an Ed.D. in Instructional Technology and Distance Education, and has more than 25 years of teaching experience, all in higher education.  Grievant has never served in a Chair position.


8.
Grievant has been intimately involved in the development of online courses from the inception of this service at WVNCC.


9.
Grievant has served on various committees, including the promotion and tenure committee at WVNCC, and served as President of the Faculty Assembly.


10.
Professor Davis holds a Bachelor of Arts Degree in Sociology and Political Science and a Masters Degree in Social Agency Counseling.  He has over 15 years of full-time teaching experience in higher education, and 5 years’ prior experience as a Division Chair of the Humanities and Social Sciences Division at WVNCC.


11.
Professor Ingram holds a Bachelor of Science Degree in Respiratory Therapy and a Masters Degree in Community Health Education.  She anticipated receiving a Masters Degree in Instructional Design Technology in May 2013.  She has over 15 years of experience in teaching in higher education, and served as the Clinical Director of the Respiratory Care program at WVNCC since she was first hired.  As Clinical Director, she recruited adjunct clinical/lab instructors, provided mentoring and training, developed the clinical rotation schedule, and evaluated part-time faculty.  Professor Ingram served on various college committees, and as Faculty Assembly President, President-elect, and Secretary, and co-chaired the merit committee.


12.
Professor Ingram’s proposed goals as Division Chair, as stated in her application letter, were:

.
Determine areas in which an expansion in early-entrance or dual credit courses may be possible and work with public/private high schools to increase these offerings.

.
Pending approval of the change request, work with the Distance Education Coordinator and faculty to convert the AA program to an online program in an effort to increase the number of enrolled students and ultimately the number of graduates.


13.
The three applicants were interviewed by Dr. Riley.  She asked each applicant the same eight questions, and recorded their responses.  Dr. Riley selected Professor Ingram for the Chair assignment.


14.
WVNCC has in place an Affirmative Action Plan.  This Plan defines women and minorities as protected groups.


15.
Connie Dale and Tony Vavra were employed as full-time faculty members at WVNCC until their retirement in May 2013.  After their retirement, they continued to be employed by WVNCC as adjunct faculty.


16.
Professor Vavra developed an online course entitled Math 210 Introduction to Statistics in 2008, and taught that course until his retirement.


17.
Professor Dale developed an online course entitled Math 108 College Algebra in 2008, and taught that course until her retirement.


18.
Dr. Riley asked Professor Vavra and Professor Dale if they would continue to teach these courses in the Fall of 2013, with the intent of hiring a new Math faculty member who would take over these courses, and they agreed to do so.


19.
When the Fall 2013 course schedule was published in July 2013, it did not show that Professor Vavra or Professor Dale were teaching these courses.  The schedule showed the instructor for each course as “Staff.”  Grievant advised Dr. Riley that she would like to teach these two courses.  Dr. Riley advised Grievant that the courses had been assigned to Professors Vavra and Dale.


20.
WVNCC’s Online Course Procedure states, in pertinent part, in Section III:

Online courses may be taught either as part of a regular load, overload, or by part-time faculty.  Full-time faculty members may teach up to two courses (6-8 credits) online as part of their normal course load. . . .

Full-time faculty have an opportunity to request assignment to online courses during the schedule development process.  Unstaffed course sections will be assigned to approved adjuncts.  Faculty who designed the online course shall be given preference for assignment during the scheduling process, if they have successfully taught the course within the last two academic years. . . .

(Emphasis added.)


21.
The Administrative Practice on Assignment of Faculty Load at WVNCC was placed in writing by Dr. Riley in an email on February 25, 2010, to address “the practice of full-time faculty bumping adjuncts for a full load.”  The Practice states:

The administration determines the class schedule and faculty teaching assignments.  It is the responsibility of the division chair to initially determine who teaches each course.  The Vice-President of Academic Affairs makes the final approval of the class schedule and staffing.

All full-time faculty are assigned a full load.  If a class is cancelled due to low enrollment, typically the faculty may be assigned a class that is taught by an adjunct faculty.  If an appropriate reassignment is not available, the faculty member will be assigned a special project that matches the expertise of the faculty member and meets the needs of the institution.


22.
WVNCC’s Self Study 2013, entitled Change Request related to Distance Delivery was completed by Michael Koon, Vice-President and Institutional Liaison at WVNCC, and submitted to the Higher Learning Commission, a Commission of the North Central Association, in October 2012.  The change requested was “[a]pproval to offer any of the WVNCC existing and future degrees and certificates through online delivery, as deemed appropriate by the College.  Implementation of online programs is not intended to occur all at once, but to be implemented to meet the needs of the community as they arise.”  The application contains 32 questions.  Question 22 asks how the institution staffs distance-delivered programs.  Vice-President Koon stated in response, “The DE Coordinator and Division Chairs collaborate in staffing distance-delivered courses.  Division chairs staff all traditional sections.  Priority in staffing both traditional and distance-delivered course is given to full-time faculty members.  Any courses remaining unstaffed after priority is given to full-time faculty are staffed with qualified, adjunct faculty by the DE Coordinator.”  Vice-President Koon did not indicate in his answer the authority on which he relied for this statement.  Grievant’s level three Exhibit 14.


23.
Grievant had been assigned a full teaching load for the Fall semester of 2013 at the time she requested that she be assigned the online Math courses, and she had not had any course cancelled.


24.
WVNCC’s Board of Governor’s Faculty Instructional Workload Rule (2002) states that full-time faculty are expected to teach 12 to 18 credit hours per semester, or 30 credit hours per academic year.  Full-time faculty receive additional pay for every hour taught over 30 credit hours per academic year, which is referred to as “overload pay.”  WVNCC does not have a policy in place which requires that full-time faculty be assigned credit hours to teach which will earn them overload pay.

 
Discussion

Grievant has the burden of proving her grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


In a selection case, a grievant must prove, by a preponderance of the evidence, that she was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).


Vice-President Riley acknowledged that she was fortunate to have three good applicants, and had to choose one of them to be Chair.  She chose Professor Ingram based on what she viewed as her exceptional letter of application, which she viewed as very detailed and specific, the responses she provided during the interview, and her experience relevant to the managerial role of a Chair as Director of Clinical Education in Respiratory Therapy, her experience in evaluating and recruiting faculty and budgeting, and her experience as co-chair of the merit committee, the members of which shared varying views which at times required Professor Ingram to act somewhat as a mediator.  While Grievant certainly is well-qualified for the Chair assignment, has served in various leadership roles, and has more teaching experience than Professor Ingram, this is not sufficient to demonstrate that the choice of Professor Ingram was unreasonable.  Professor Ingram was also well-qualified for the assignment, and Vice-President Riley was in a unique position to evaluate the particular skills brought to the table by each applicant, and determine which applicant was best suited to this assignment.  It is not the role of the undersigned to second-guess this decision, absent a demonstration that the choice was not supported by the facts, or was otherwise unreasonable.  No such showing was made.


Grievant argued the selection process was flawed because Vice-President Riley prepared the interview questions after reviewing the resumes, allowing her to tailor the questions to a particular candidate.  While this could be possible, Grievant pointed to no rule, policy or procedure which precludes this, nor did she point to any particular question which she believed to be inappropriate to the selection for a Chair or biased.  Grievant also argued the selection process was flawed because Vice-President Riley prepared the questions and evaluated the answers, resulting in “the decision [being] riddled with subjectivity and arbitrariness.”  Again, Grievant pointed to no rule, policy or procedure which would preclude this, and the selection process for a Division Chair at the college level is by nature a subjective process.


Grievant also felt that what she considers Professor Ingram’s failure as the Clinical Director of the Respiratory Care Program should have been given great weight, pointing to the fact that the program accreditation has been withdrawn due to what she asserts are low enrollment and a low passing rate in licensure exams.  The undersigned has insufficient information to draw any conclusions on Professor Ingram’s performance as the Clinical Director.  However, it is clear that Professor Ingram gained much experience in this role which would assist her in the role of Division Chair, and it is not up to the undersigned to evaluate the weight to be assigned to any particular bit of information.


Grievant argued the selection process was fatally flawed because Dr. Riley did not complete the form referred to in the Employee Reference Manual stating the reasons for hiring Professor Ingram, depriving Grievant “of the opportunity to compare her credentials with the other two candidates.”  First, Grievant had ample opportunity both before and during the level three hearing to compare her credentials to those of the other two candidates.  Second, section 5 of the Employee Reference Manual referred to by Grievant talks about the search committee providing “recommendations for employment to the Chief Human Resources Officer in proper form for forwarding to the President with assurances of compliance with institutional, state and federal hiring mandates.”  This was not a situation where there was a search committee to hire a new faculty member.  This provision was clearly not applicable to this situation, nor would the failure to follow such a procedure were it applicable be sufficient to result in the selection being reversed by the undersigned.


Finally, Grievant argued the selection was flawed because WVNCC’s Affirmative Action Plan was not followed, inasmuch as it “requires a form to be filled [sic] for a minority candidate to state why a minority was not successful,” and no such form was completed.  Grievant references the WVNCC Affirmative Action Plan as support for this proposition.   First, the undersigned can find no requirement in this Plan that requires a statement as to why a minority was not successful.  Second, Grievant did not place any evidence into the record from which the undersigned could conclude that she falls into the category of “minority.”  While the undersigned will take notice that Grievant has a pronounced accent, the undersigned cannot identify Grievant’s country of origin from this accent, or use this information to draw the conclusion that she is a minority.  Most importantly, however, the reporting requirements of the Plan do not refer to reporting on minority hiring.  The Plan refers to reporting on “the underutilized protected group for the vacancy.”  (Emphasis added.)  The protected groups listed in the Plan are women and minorities, and the Plan states that there is an underutilization of both protected groups in Executive/Management positions at WVNCC.  Professor Ingram was also in a protected group and she was selected for the Chair assignment.  Grievant’s argument is specious.


As to the assignment of Math 108 and Math 210 online courses to the two adjunct faculty members who designed the courses and taught them when they were employed as full-time faculty members, Grievant pointed to the language cited in the Online Course Procedure quoted in the Findings of Fact to support her assertion that she should have priority in the assignment of these two courses.    This procedure does not grant any such priority to Grievant.  It only says that full-time faculty may request that they be assigned to online courses.  The only priority in assignment of online courses is to faculty who designed the course, which would be Professors Vavra and Dale.  Grievant had the right to request such assignment, but nothing required that she be assigned these courses.  Grievant had already been assigned a full teaching load.  It was an entirely rational decision to assign these courses to the instructors who had been teaching them and designed them.


Grievant asserted, however, that the Self-Study Change Request to Distance Learning completed by Vice-President Koon amounted to an interpretation of the procedure, and was entitled to deference.  Just because Vice-President Koon stated in answer to a question that full-time faculty have staffing priority does not make it so, nor does this make the answer a “interpretation of the procedure.”  It is nothing more than an inaccurate or incomplete answer to a question posed on an application form, without any authority cited for the answer.  Grievant’s complete reliance on this to support her argument demonstrates that she is truly grasping at straws.


Finally, Grievant claimed discrimination.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


Grievant presented no evidence that she was treated differently from any other applicant in the selection process, or that she was treated differently from any other full-time faculty member in the assignment of online courses.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
In a selection case, a grievant must prove, by a preponderance of the evidence, that she was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


2.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.


3.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


4.
Grievant did not demonstrate that Respondent’s decision to select Professor Ingram as Chair was unreasonable.


5.
Grievant has the burden of proving her grievance regarding the assignment of online courses by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


6.
Grievant did not demonstrate that she was entitled to be assigned to teach Math 108 or Math 210 instead of the adjunct faculty to whom these courses were assigned.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
June 24, 2014




Administrative Law Judge

