THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

GLEN EDWARD GOLLIHUE,

Grievant,

v.







Docket No. 2013-1927-MAPS
REGIONAL JAIL AND CORRECTIONAL FACILITY
AUTHORITY/SOUTHWESTERN REGIONAL JAIL,

Respondent.

DECISION
Grievant, Glen Edward Gollihue, filed a level one grievance against his employer, Respondent Regional Jail and Correctional Facility Authority (“RJA”) on May 17, 2013, stating as follows: “I don’t think some that were promoted were the most qualified, favoritism, age discrimination.” As relief sought, Grievant seeks the following: “[p]romoted to rank of Corporal at SWRJ-pay increase, change the way tests are graded.” 
The level one conference was conducted on June 11, 2013.  The grievance was denied by letter dated June 18, 2013.  The level two appeal was perfected on June 17, 2013.  A level two mediation was conducted on July 29, 2013.  On August 5, 2012, Grievant perfected his appeal to level three.  A level three hearing was held on October 8, 2013, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Shane P. McCullough, Esquire.  This matter became mature for decision on November 15, 2013, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant applied for a promotion to the rank of Corporal.  Grievant passed the promotion exam and was granted an interview.  Grievant was interviewed; however, he was not selected for one of the three open positions.  The candidates with the top three scores were selected for the positions.  Grievant was ranked fourth.  Grievant asserted that the selection process was flawed, as well as claims of discrimination and favoritism.  Respondent denied Grievant’s claims, asserting that it selected the most qualified candidates for the positions.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, the grievance is DENIED.
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Correctional Officer II at the Southwestern Regional Jail (“SWRJ”), and has been so employed since February 2004.  However, it is noted that Grievant started working for RJA in October 2013 as a temporary employee.  
2.
In May 2013, Grievant sought a promotion to the rank of Corporal.  There were three positions open at that time.    

3.
Before an individual can be promoted, he or she must first take the promotional examination.  Those who pass this exam are interviewed for open positions.  

4.
Grievant took the promotional exam, then administered by RJA, on May 8, 2013.  Grievant had previously taken the exam two other times, the last being on April 4, 2013.    

5.
Grievant passed the exam on May 8, 2013, and was then scheduled to be interviewed for the open positions.  

6.
At the time the promotional exams were given in April and May 2013, Katrina Kessel, an employee of RJA in its human resources office, was in charge of requesting the test to be given and arranging the testing.  

7.
Pursuant to RJA policy, the test format is to be randomly altered each time the test is administered.  At the time the exam was administered in May 2013, there were two tests to pick from.  So, they were alternated.   However, Ms. Kessel made a mistake in selecting the exam to be administered which resulted in the same test being given back-to-back on April 4, 2013, and May 8, 2013.  

8.
Grievant and seven others passed the exam on May 8, 2013, and were scheduled to be interviewed.  The interviews were conducted that same day.


9.
The interviews were conducted by an interview panel comprised of David Farmer, Administrator of SWRJ, Lt. Hansford Slater, SWRJ, and Lisa Lopez, Human Resources Manager, at SWRJ.  


10.
Each person interviewed was asked the same twenty questions by the panel.  


11.
Each member of the panel scored each answer given by candidates on a scale of 1 to 5.  The candidates were scored on the accuracy and content of their answers, sufficiency of the answers, and the candidates’ demeanor and personality.  


12.
The scores given by each interviewer to each candidate were added together and divided by three, to attain an average score for each candidate.  


13.
Those candidates with the top three scores were determined to be the successful candidates.  They were Patricia Croasmun, Aaron Conley, and Carlos Turner.  Grievant scored the fourth highest.  Therefore, he was not selected for any of the three open positions.  


14.
In July 2013, the testing procedures at RJA were changed.  Since then, a neutral testing site is used and the tests are handled by an outside corporation.  

Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. W. VA. CODE ST. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998). An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).

Grievant argues that Respondent wrongly promoted individuals who were not the most qualified to the rank of Corporal.  Respondent denies Grievant’s claims.  The evidence presented establishes that those interviewed had each passed the required test to get an interview, and were qualified for the position.  Further, the interview panel asked the same questions of each candidate.
  In scoring the candidates’ answers, the panel evaluated the answers for content, scoring the answers on a scale from 1 to 5.  The interview panel calculated the overall score for each candidate in the same fashion.    The overall scores were then ranked and the top three candidates were selected for the open positions.  Grievant was ranked fourth. The panel also considered the qualifications of each candidate and their service record.  David Farmer, Administrator for SWRJ, testified that the answers given by the top three candidates were better in content than those of Grievant.  Lt. Hansford echoed those sentiments during his testimony.  The decision of the interviewers is supported by evidence and a rational basis.  From the evidence presented, the undersigned cannot conclude that the decision of the interview panel was clearly wrong or arbitrary and capricious.  
"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs." Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994). However, failure to adhere to established procedures does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered. McFadden v. W. Va. Dept of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  While the incorrect promotional exam was administered on May 8, 2013, it does not appear that this caused Grievant to suffer any harm.  The exam was only used to qualify individuals to get an interview for the position.  Grievant passed the exam and received an interview.  Grievant did well in his interview, just not as well as the top three candidates.  
Grievant argues that he is more qualified than the three selected for the positions, but the evidence does not support his position entirely.  While he had more tenure at RJA than one of the successful candidates, he lacked certain certifications and training that those selected had.
  Also, Grievant has a disciplinary history, while the three selected did not.    

Grievant also argues that he was not selected for the position as a result of age discrimination and favoritism.  In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee.”  W. Va. Code § 6C-2-2(h).  In order to establish discrimination and favoritism claims under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant presented no evidence to support his claim of discrimination.  The evidence presented demonstrates that all applicants were treated the same.  The basis of Grievant’s favoritism claim is that he is from Kentucky, and that the employees from West Virginia are treated more favorably.  Other than his own testimony, Grievant presented no evidence to support this claim.  Without more than that, Grievant has merely made allegations.  
Accordingly, the undersigned cannot find that Grievant proved his claims of discrimination and favoritism.  
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  See, Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89 DHS-72 (Nov. 29, 1990).

2.
In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 
3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998). An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
5.
Grievant failed to meet his burden of proving that the selection process was flawed or that the interview panel’s decision was clearly wrong, or arbitrary and capricious. 

6.
Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  

7.
Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee.”  W. Va. Code § 6C-2-2(h).
8.
In order to establish a claim of discrimination or favoritism under the grievance statutes, an employee must prove the following by a preponderance of the evidence: 

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).

9.
Grievant did not meet his burden of proving his claims of discrimination and favoritism by a preponderance of the evidence.
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE:  March 5, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� Grievant asserts that he was asked where he saw himself in ten years, while others were asked where they saw themselves in five years.  A review of the question sheets of the interviewers show that the question was “[d]o you plan on making the Regional Jail Authority your career? If so, where do you see yourself in 5 to 10 years?” See, Respondents Exhibits 1, 8, 9, 10, 11, 15, 16, 17 & 18, Questions sheets with scoring.  Given this, if there was a difference in the way this question was asked, it was insignificant.


� See, Respondent’s Exhibits 12, 13, & 14, various certifications held by the successful candidates.
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