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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LATHEDA DAVIS, et al.,



Grievants,

v.






Docket No. 2013-0270-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievants, Latheda Davis, Robin Howes, Christina Macintire, Patty Paugh, Nellie Louise Quinn, Paula Darlene Welch, Jamie Joe Beaton, and Barbara Lantz filed this grievance at various times in August and September of 2012 challenging the posting of a Office Assistant I/Dietary Aide position.  The Grievants seek to be whole including the position being posted once again.  The grievances were consolidated and a level one hearing was conducted on October 10, 2012.  The grievance was denied at level one by letter dated October 29, 2012.  A level two mediation session was conducted on July 16, 2013.  Grievants perfected their appeal to level three on August 1, 2013.  The grievance was placed in abeyance to allow the parties additional time to finalize a settlement agreement.  No settlement was reached and the matter was scheduled for a level three hearing.  A level three hearing was noticed for April 15, 2104; however, the parties notified the undersigned that they desired to submit the grievance on the lower level record.  The parties were given until May 19, 2014, to submit fact/law proposals.  The parties’ proposals have been received and the matter is now mature for consideration.


Synopsis


Sharpe Hospital posted an Office Assistant I position for the Hospital’s Dietary Department in March 2012.  Some of the Grievants saw the posting, but none of the Grievants applied for the position.  Sharpe Hospital interviewed three candidates from the Division of Personnel Register, and hired one of those candidates.  That successful applicant was deemed ineligible for the position since he was a probationary employee.  Subsequently, Sharpe Hospital interviewed three applicants on August 20 and August 21, 2012.  This was conducted within six months of the original posting.  Record established that in the event a posted vacancy is filled within six months of the established closing date, the appointing authority is not required to re-post the vacancy.  


The following findings of fact are based upon the record developed at level one.


Findings of Fact


1.
Grievants are employed as Food Service Workers and a Nutritionist II at the William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the West Virginia Department of Health and Human Resources.


2.
On March 21, 2012, Sharpe Hospital posted an Office Assistant I position for the Dietary Department.  The deadline for submitting applications for the position was March 30, 2012.


3.
Sharpe Hospital received only two in-house applications for this position, one came from a Health Service Worker Trainee named Steve Paul.  None of the Grievants applied for the position.  


4.
The Hospital conducted interviews and recommended that the Division of Personnel appoint Mr. Paul to the position of Office Assistant I in the Dietary Department.  In processing Mr. Paul’s forms, the Division of Personnel discovered that Mr. Paul was still in his probationary period, which meant that he could not be transferred from the classification of Health Service Worker Trainee to Office Assistant I.  Mr. Paul had not taken the test to be placed on the register, so he was not eligible to be permanently appointed to the Office Assistant I position.


5.
After Mr. Paul left the Office Assistant I position, Sharpe Hospital did not re-post the Office Assistant I position.  The Hospital interviewed three individuals from the register of eligible outside applicants on August 20, 2012, and August 21, 2012.  The interview team consisted of Terry Small, Hospital Assistant CEO, Janet Depew and Judy Fisher, Food Service Supervisors.  The interview team selected Kimberly Flesher, who is Judy Fisher’s sister-in-law.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants assert that under the Division of Personnel regulations, after Mr. Paul left the Office Assistant I position, Sharpe Hospital was required to re-post the position before interviewing and hiring Kimberly Flesher for the position.  Grievants also allege nepotism.

Grievants ask the undersigned to order the Respondent to terminate Ms. Flesher’s employment in the position and to order the Respondent to re-post the position.


The Division of Personnel Administrative Rule in section 9.5 provides, in pertinent part, that:

Whenever a job opening occurs in the classified service, the appointing authority shall post a notice within the building, facility or work area and throughout the agency that candidates will be considered to fill the job opening.  Posting of job openings using electronic or other communications media shall satisfy the requirement to post a notice provided that the appointing authority makes regular and convenient access to the media used available to each classified employee in the agency, or otherwise provides notice to each classified employee in the agency.  The notice shall be posted for at least ten (10) working days before making an appointment to fill the job opening.  The notice shall state that a job opening has occurred, describe the duties to be performed, and the class to be used to fill the job opening.

The appointing authority shall give due consideration to those employees who apply and are eligible for the posted vacancy.

If a posted vacancy is not filled within six (6) months of the established closing date, the appointing authority must re-post the vacancy prior to an appointment to the vacant position.


Notwithstanding the undisputed fact that none of the Grievants applied for the position when it was posted, the record did not support a finding that Respondent was under any obligation to re-post the position.
  The Hospital posted the position on March 21, 2012.  The application deadline was March 30, 2012, giving the posting an expiration date of September 30, 2012.  Mr. Paul worked in the position for approximately two months until the Division of Personnel discovered that he was still in his probationary period.  After Mr. Paul left the position, the Hospital contacted applicants from the register and interviewed three applicants in August 2012.  The Hospital selected Ms. Flesher to fill the position before the deadline of September 30, 2012.  The Hospital posted the vacancy and filled the position within six months of the established closing date, hence it was not required to re-post the vacancy.


Finally, Grievants’ claim of nepotism on behalf of Respondent is without merit.  The Division of Personnel rules provide that, “[N]o appointing authority shall influence or attempt to influence the employment or working conditions of his or her immediate family.  It is the responsibility of the appointing authority to administer the employment of relatives of any agency employee in a consistent and impartial manner.”  Immediate family is said to consist “of the parents, children, siblings, spouse, parents-in-law, children-in-law, grandparents, grandchildren, step-parents, step-brothers, step-sisters, stepchildren, foster children, individuals in an in loco parentis relationship, and individuals in a legal guardianship relationship.”  The regulation does not include sister-in-law as a relationship that falls within the definition of immediate family members.  In addition, Ms. Fisher is not Ms. Flesher’s direct supervisor and is not responsible for Ms. Flesher’s evaluations.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Grievants have failed to prove that the Respondent violated any rules or regulations governing hiring; or that the decision to follow Division of Personnel directives was clearly wrong.


According, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
 June 11, 2014                                   
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�This posting requirement is also found at West Virginia Code § 29-6-24.


�While not addressed by the parties, it could be argued that Grievants lack standing to challenge the posting and selection process.  See generally, Beverley Gail Lucas, et al. v. W. Va. Dep’t of Health & Human Res., Docket No. 07-HHR-141 (May 14, 2008).






