WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
MICHELLE HAMILTON.


Grievant,

v.







     Docket No. 2013-1601-CONS

DEPARTMENT OF HEALTH AND

HUMAN RESOURCES/WELCH 

COMMUNUTY HOSPITAL,



Respondent.

DECISION


Grievant, Michelle Hamilton, is employed by the Department of Health and Human Resources (“DHHR”), as a Certified Nursing Assistant in the Golden Harvest Unit of the Welch Community Hospital (“Hospital”). Ms. Hamilton filed a level one grievance dated March 1, 2013, alleging “Inaccurate calculation of earned leave.” As relief, Grievant seeks “To be made whole including correction of leave balances.” A level one hearing was held on April 3, 2013. Grievant personally appeared and was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union. Respondent, Welch Community Hospital appeared by Walt Garrett, Chief Executive Officer, and Diana Blankenship, Human Resources Director. By a level one decision dated April 24, 2013, the grievance was denied.


Grievant appealed and a level two mediation was conducted on April 28, 2013. Grievant perfected her appeal to level three on November 1, 2013. At level three, Respondent was represented by Steven R. Compton, Senior Assistant Attorney General, and Mr. Simmons continued to represent Grievant. By letter dated March 12, 2014, the undersigned Administrative Law Judge granted the parties’ joint request to submit this grievance for decision based upon the factual record developed at level one, and the Proposed Findings of Facts and Conclusions of Law presented by the parties, the last of which was received by the West Virginia Public Employees Grievance Board on April 14, 2014. This matter became mature for decision on that date.

Synopsis


Grievant was reinstated to work on November 1, 2012, after the termination of her employment was overturned.  In January 2013 her accumulated annual leave was reduced to 240 hours consistent with the Division of Personnel Administrative Rule related to annual leave.  Grievant alleges that Respondent’s refusal to allow Grievant to carry leave in excess of 240 hours from one calendar year to the next was arbitrary and capricious, as well as an act of reprisal against Grievant for contesting her dismissal. Respondent proved that it had a mandatory duty to reduce Grievant’s annual leave to 240 hours at the beginning of 2013, and that Grievant was credited with the maximum amount of accrued annual leave available to someone with her years of service.  Grievant did not prove that Respondent’s decision was arbitrary or capricious or an act of reprisal.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Michelle Hamilton, has been employed by the DHHR as a Certified Nursing Assistant in the Golden Harvest Unit since February 3, 2004. Golden Harvest is a long-term nursing care facility of Welch Community Hospital.


2.
Grievant’s employment at the Hospital was involuntarily terminated
 by

Respondent by letter dated June 6, 2011.


3.
Grievant contested the termination of her employment through the Public Employees Grievance Procedure. By decision dated September 6, 2012, an Administrative Law Judge for the Grievance Board issued a decision holding that Respondent did not prove by a preponderance of the evidence that Grievant was terminated for good cause, and ordered Respondent to “immediately reinstate Grievant with all benefits and back pay, plus statutory interest, minus two days of pay at her daily rate, for which she is suspended.” Hamilton v. Dep’t of Health & Human Res./Welch Comm. Hosp., Docket No, 2011-1785-DHHR (Sept. 6, 2012).

4.
Respondent appealed the Grievance Board decision to the Circuit Court of Kanawha County on October 19, 2012.  

5.
Shortly after the appeal was filed, the parties reached a settlement wherein Respondent agreed to comply with the Grievant Board’s decision. Circuit Judge Jennifer Bailey issued an Agreed Order of Dismissal on December 3, 2012.  Dep’t of Health & Human Res./Welch Comm. Hosp. v. Hamilton, Cir. Ct. Kan. County, Civil Action No. 12-AA-126.

6.
Grievant was reinstated into her previous position on November 1, 2012.  When Grievant returned to work the annual leave she had accumulated before she was dismissed became effective again.  There is no evidence regarding whether Grievant sought to use any annual leave between November 1, 2012, and December 31, 2012.

7.
Grievant was initially suspended in May 16, 2011, and her employment was subsequently terminated without Grievant returning to work.  After receiving severance pay, she went off the Respondent’s pay roll on May 29, 2011.



8.
Respondent paid Grievant for 281.91 hours of accumulated annual leave she had accumulated as of May 29, 2011, when her employment was terminated.  

9.
When Grievant was reinstated, Respondent credited her with the 281.91 hours of annual leave for which she had been paid. Respondent deducted the amount it had paid for those hours from Grievant’s back-pay check.


10.
On January 18, 2013, Respondent issued Grievant a check in the amount of $13,046.69 for Grievant’s back wages, less taxes and deductions. Additionally, Respondent issued Grievant a check in the amount of $1,484.79 for the interest due on Grievant’s back wages.  

11.
In January 2013, Grievant’s annual leave was reduced to 240 hours pursuant to the Division of Personnel Administrative (“DOP”) Rule section related to annual leave.   SEQ CHAPTER \h \r 1W. Va. Code St. R. 143 C.S.R. 1 § 14.3(a) (2007).  The rule set forth a table that lists the maximum amount of annual leave an employee can carry forward from one year to the next.  Pursuant to the table, employees such as Grievant, with “5 years but less than 10 years of qualifying service,” accumulate hours (12) equal to 1.5 days of annual leave per month and can carry over a maximum hours (240) equal to 30 days per year.  Id.


12.
The Hospital’s Human Relations Director, Diana Blankenship, tried on behalf of Respondent to get the amount of leave Grievant held in excess of 240 hours, paid to her in a lump sum instead of losing it with the advent of the new year. To that end, Ms. Blankenship consulted with the BHHF Human Resources Director, Ginny Fitzwater and DHHR Office of Human Resources Management Assisted Director Jennifer Hicks. Those two communicated with DOP’s Employee Relations Assistant Director Joe Thomas.  Assistant Director Thomas sent an email to Director Fitzwater explaining why Grievant could not be paid for the leave, nor retain more than 240 hours after January 1 as follows:

The employee is receiving compensation for all eligible paid days during her absence, whether she would have worked those days or been on leave with pay or holiday those days. If she had been at work she could not have carried over more than allowed in the legislative rule. As such, she is being made whole as it pertains to the annual leave reinstatement.

Respondent’s Exhibit 1, an email dated February 22, 2013, from DOP’s Joe Thomas to the DHHR’s Ginny Fitzwater.


13.
Based upon that email, Ginny Fitzwater informed Ms. Blankenship that Respondent could not pay Grievant for the accrued annual leave over 240 days nor allow her to carry it into the next calendar year.  Accordingly, Respondent credited Grievant with 240 hours of annual leave in January 2013.

14.
Respondent has only allowed employees to carry over more annual  leave than is allowed by the DOP rule, on one occasion.  In 2001, southern West Virginia experienced severe flooding, and many of DHHR’s employees were unable to take annual leave before December 31, because of the lack of staffing available at the offices. DHHR obtain special permission from the Governor to allow several employees to carry over more annual leave than is permitted by § 14.3 (a). These employees had to use the excess annual leave before the end of the new calendar year.

15.
Respondent was unsure how much annual leave Grievant was entitled to on November 1, 2012.  She had been credited with the 281.91 hours that she had accrued on May 29, 2011, and been paid for when she was dismissed.  Director Blankenship originally thought Grievant might have 280 days accumulated. But at one point in her testimony, she speculated that Grievant may have had as much as 500 hours accumulated. No one testified that Grievant was credited with the annual leave she would have accumulated between May 29, 2011, and November 1, 2012, had she not been improperly dismissed.

Discussion

Grievant alleges that Respondent should have allowed her to carry excess annual leave
 from calendar year 2012 to 2013 because she did not have sufficient time to utilize the excess accumulated annual leave between the date she was reinstated and the end of the calendar year.  Grievant argues that Respondent’s decision to limit Grievant’s carry-over annual leave to 240 hours was arbitrary and capricious as well as an act of reprisal.  Respondent counters that it was required by the DOP administrative rule to reduce Grievant’s accumulated annual leave to 240 hours at the start of 2013.

As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). 


Respondent’s decision was clearly not arbitrary and capricious.  The evidence demonstrated that the Hospital’s Human Resources Director, Diana Blankenship, was unsure as to how to handle the carry-over of Grievant’s accrued annual leave from one year to the next after Grievant was reinstated. She sought guidance on that issue from management employees with the DHHR who, in turn, sought guidance from Joe Thomas, DOP’s Employment Relations Assistant Director.  Assistant Director Thomas correctly advised Respondent that the Division of Personnel Administrative (“DOP”) Rule section related to annual leave only allowed someone with Grievant’s years of service to carry 240 hours of annual leave from one calendar year to the next.   SEQ CHAPTER \h \r 1W. Va. Code St. R. 143 C.S.R. 1 § 14.3(a) (2007). Pursuant to the DOP Rule, Respondent was required to reduce Grievant’s accumulated annual leave to 240 hours in January 2013, and was prohibited from carrying over her excess annual leave into that year.


Respondent was following the rules and criteria that it was compelled to utilize in calculating grievant’s carry-over annual leave, so its decision was not arbitrary and capricious. Moreover, Grievant was credited with the maximum amount of accumulated annual leave that she could receive given her years of service on January 1, 2013. Respondent’s action was consistent with prior Grievance Board decisions. See Vance v. Dep’t of Transp./Div. of Highways, Docket No. 91-DOH-403 (Mar. 30, 1992); Clark v. Dep’t of Transp./Div. of Highways, Docket No. 94-DOH-056 (July 14, 1994); Gibson v. Dep’t of Natural Res., Docket No. 2009-0773-DOC (Apr. 23, 2009).


Grievant next alleges that Respondent did not allow Grievant to carry the excess annual leave into the next calendar year as reprisal for Grievant contesting her dismissal through the Grievance Procedure.  WEST VIRGINIA CODE § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) That she engaged in protected activity;

(2) That she was subsequently treated in an adverse manner by the employer or an agent;
(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and
(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).

If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).

There is no doubt that Grievant was engaged in activities protected by W. Va. Code § 6C-2-3(h) which states:

(h) Reprisal. -- No reprisal or retaliation of any kind may be taken by an employer against a grievant or any other participant in a grievance proceeding by reason of his or her participation. Reprisal or retaliation constitutes a grievance and any person held responsible is subject to disciplinary action for insubordination.
She filed a grievance against Respondent and was reinstated to employment by a decision of the Grievance Board. Hamilton v. Dep’t of Health & Human Res./Welch Comm. Hosp., Docket No, 2011-1785-DHHR (Sept. 6, 2012).  Obviously, Respondent knew of this protected activity and Grievant suffered an adverse action in the reduction of her accumulated annual leave. An inference may be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action.  Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  The adverse action occurred shortly after Grievant was reinstated to her position on November 1, 2012.  Grievant has made a prima facia case of retaliation.


Since Grievant established a prima facie case of reprisal, Respondent may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. See Mace, supra.  The legitimate, non-retaliatory reason for Respondent’s action in this case is clear.  Director Blankenship was looking for a way to compensate Grievant for her excess annual leave. However, Respondent was required to reduce Grievant’s accumulated annual leave to the maximum amount allowed under the DOP Administrative Rule.

“Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, supra.


Grievant did not provide evidence to demonstrate that Respondent’s reason for their action was a pretext for retaliatory motives. There clearly was no causal connection between the protected activity and Respondent’s actions. Consequently, Grievant did not prove reprisal and the grievance must be DENIED.
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  

2.
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). 


3.
Grievant did not prove by a preponderance of the evidence that Respondent’s reduction of her accumulated annual leave pursuant to W. Va. Code St. R. 143 C.S.R. 1 § 14.3 (a) (2007), was arbitrary and capricious.


4.
West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” 
5.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) That she engaged in protected activity;

(2) That she was subsequently treated in an adverse manner by the employer or an agent;
(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and
(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).

6.
Grievant made a prima facie case of reprisal.


7.
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. See Mace v. Pizza Hut, Inc., supra.

8.
Respondent proved, by a preponderance of the evidence, a legitimate, non-retaliatory reason for reducing Grievant’s accumulated annual leave.


9.
“Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, supra.


10.
Grievant did not present any evidence to prove that the reason offered by Respondent for reducing Grievant’s accumulated annual leave was a pretext for retaliatory motives.


Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MAY 27, 2014   




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Grievant had filed additional claims related to the calculation of back pay, holidays, and incremental pay.  At level one Grievant stated that these issues had been explained to her satisfaction and the only issue remaining was the calculation of her annual leave.


� Under the DOP rule it appears to be clear that had Grievant’s employment not been terminated she could have carried a maximum of 240 hours into calendar year 2012.  She would have then earned 12 hours for each of the ten months, January through October.  On November 1, 2012, she would have accumulated 360 hours.  Assuming Grievant did not use any annual leave in November or December she would have earned an additional 24 hours, bringing her accumulated annual leave to 384 hours (48 days) as of December 31, 2012.





� In this context “excess annual leave” means all accumulated annual leave over 240 hours which is the maximum amount of leave that an employee with Grievant’s years of service may carry from one year to the next.  A finite number is not used herein because neither party proved by a preponderance of the evidence what the excess annual leave amounted to.


� "Procedures and rules properly promulgated by an administrative agency with authority to enforce a law will be upheld so long as they are reasonable and. do not enlarge, amend or repeal substantive rights created by statute." Syllabus Pt. 4, State ex rel. Callaghan v. W.Va. Civil Serv., 273 S.E.2d. 72, (W.Va. 1980).
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