THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Jay Miser,



Grievant,

v.







Docket No. 2013-1696-DHHR
Department of Health and Human Resources/
Mildred Mitchell-Bateman Hospital,



Respondent.

DECISION


Grievant, Jay Miser, is employed by Respondent, Department of Health and Human Resources/Mildred Mitchell-Bateman Hospital.  On April 10, 2013, Grievant filed this grievance against Respondent for “[d]ismissal without good cause.”  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest & benefits restored.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4) on April 10, 2013.  A level three hearing was held on October 8, 2013, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, B. Allen Campbell, Supervising Senior Assistant Attorney General.  This matter became mature for decision on November 6, 2013, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.

On October 23, 2013, Grievant filed a Motion to Supplement Record, requesting inclusion of a two-page Staff Assignment Sheet into the record to show that Grievant was not at work on December 25, 2012, so could not have signed the Attendance Improvement Plan of that date.  Grievant asserts that the Attendance Improvement Plan is a forgery as a consequence.  Grievant did not request hearing on the motion pursuant to W. Va. Code St. R. § 156-1-6.6.1.  Respondent filed no response to the motion. 
Synopsis

Respondent proved by a preponderance of the evidence that Grievant’s absenteeism violated policy and that he was given ample opportunity to correct his behavior or to apply for leave and failed to do so.  Grievant made a prima facie case of reprisal, however, Respondent provided sufficient evidence to rebut the presumption by showing legitimate, nonretaliatory reasons for the dismissal.  Grievant could not prove that Respondent’s reasons were pretextual.   Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Prior to his dismissal, Grievant had been employed by Respondent at Mildred Mitchell-Bateman Hospital since December 2001, and had been employed as a Health Service Assistant since May 2006.
2. The Hospital has a progressive discipline policy, Policy Number MMBHC015, which requires progression of discipline based on the severity and/or continuation of an offence.  Absenteeism and repeated tardiness are both cause for discipline under the policy.
3. The Hospital also has a specific attendance policy, Policy Number MMBHC016.  The policy requires employees to adhere to their work schedules, request prior authorization for absences, request approval upon return for unscheduled absences, and submit leave request forms.  The policy states that “under most circumstances” dismissal will occur after accumulation of any of the following within a six-month period: the eighth occurrence of unscheduled sick or emergency annual leave alone, the ninth occurrence of sick and annual leave combined, or the tenth occurrence of tardiness. 
4. On December 30, 2010, Grievant’s wife passed away after an illness.  Grievant had been given appropriate paperwork to obtain FMLA
 leave to care for her, but had forgotten to return the paperwork until shortly before her death.  Grievant received FMLA leave for only a few days for his wife’s illness.  On May 19, 2011, Grievant’s mother passed away. 
5. On July 28, 2011, Grievant received a verbal reprimand for violation of the attendance policies.  Grievant had been tardy six times during June and July, with three of the tardies for two hours or more.  Grievant had been absent without requesting leave or presenting a doctor’s excuse on nine occasions between April 28, 2011 and July 20, 2011, five of which were linked with scheduled days off.  Grievant was instructed to report to work as scheduled, to notify the unit and supervisor if unable to work, to submit documentation regarding absences within forty-eight hours of return to work, and to have no more than four tardies or absences in a six-month period.  Grievant’s Performance Improvement Plan (“PIP”) was extended for three months.  Grievant did not grieve the verbal reprimand.
6. By letter of the same date, Grievant was placed on a PIP beginning August 1, 2011.  Expectations were, in relevant part, to: “Report to work as scheduled… Submit requests before 10th every month.  Call in two hours before his/her scheduled shift.  In the event of absence, submit documentation of excuse.  Not be late for any of his/her scheduled work hours.  Needs to clock in/out.  Needs to sign in/out on the sign in book.”
7. On November 2, 2011, Grievant received a written reprimand for violation of the attendance policies.  From July 28, 2011 through November 1, 2011, Grievant had been tardy seventeen times and was absent without documentation or doctor’s excuse ten times.  Grievant had been tardy one half hour up to three hours on ten occasions.  Of the ten absences, five absences were linked with previously requested days off.  Grievant did not grieve the written reprimand.
8. A predetermination conference regarding Grievant’s attendance was held on May 1, 2012, which had been rescheduled twice due to additional unscheduled absences of Grievant.  Grievant stated he had experienced two deaths in his immediate family, financial difficulties, and transportation difficulties.  Given Grievant’s past performance and recent difficulties, Grievant’s Nurse Manager, the Director of Nursing, and the Director of Human Resources allowed Grievant an additional month to improve his attendance.    
9. On July 11, 2012, Grievant was suspended for three days for violation of the attendance policies.  The suspension letter details a lengthy history of attendance problems.  Grievant had received the following, all relating to attendance:  counseling on September 30, 2003, verbal reprimand on October 7, 2004, counseling on October 14, 2005, counseling on February 21, 2006, verbal reprimand on January 25, 2008, counseling on April 21, 2008, verbal reprimand on February 18, 2009, counseling on January 28, 2010, counseling on February 25, 2010, verbal reprimand on April 13, 2010, written reprimand on July 19, 2010, PIP on February 1, 2011, counseling on April 26, 2011, verbal reprimand on July 28, 2011, and written reprimand on November 3, 2011.  Between the written reprimand and the predetermination conference on May 1, 2012, Grievant had been tardy twelve times and had twenty-six unscheduled absences.  After the predetermination conference, wherein Grievant had been given additional time to improve his attendance, Grievant was tardy seven times, and had one unscheduled absence.  Of the seven tardies, Grievant was tardy for between one and three quarters of an hour and three and one quarter hours on four occasions.  Grievant submitted neither leave requests nor doctor’s excuses for any of the absences or tardies.     Grievant was placed on another PIP.  Under the PIP, Grievant was required to submit a Physician/Practitioners Statement for any future leave taken for medical reasons within two days of return to work, and required to request annual leave in writing at least forty-eight hours in advance.  Grievant was offered the services of the Employee Assistance Program, but Grievant stated that he could not use the services as they were too far away.  Grievant did not grieve the suspension.
10. During this time, Grievant applied for FMLA.  Respondent requested additional information from Grievant, which Grievant did not supply.  Grievant’s application for FMLA was denied on October 23, 2012, for “failure to return forms.”  Grievant did not grieve the denial of FMLA.  At some point thereafter, Grievant was encouraged to apply for FMLA, but did not do so.   
11. A predetermination conference regarding Grievant’s attendance was held on November 7, 2012, at which time Grievant stated that he had an illness that was affecting his ability to work.  A second predetermination conference was scheduled on December 12, 2012, but Grievant informed his Nurse Manager that he would not attend.
12. Grievant was suspended for five days on December 13, 2012, for violation of the attendance policies.  Since the previous suspension, Grievant had been absent from work for three hundred twenty three hours, or forty-nine percent of his scheduled work time.  He had been tardy five times for between fifteen minutes and three hours, and had twenty-five unscheduled absences.  Grievant had presented a physician’s statement as required by his PIP for only twenty of the absences.  Grievant had exhausted all his available leave and had gone off payroll fourteen times.  Grievant was again referred to the Employee Assistance Program.  Grievant was also again provided documents to apply for FMLA or other leave, and informed that if the forms were not completed by December 20, 2012, FMLA would be denied.  Grievant did not grieve the suspension.
13. Upon return from the suspension, Grievant was placed on an Attendance Improvement Plan.  Expectations were, in relevant part, to: “Attend work as scheduled…Communicate scheduling needs to Nurse Manager by the 10th of every month for the next month’s schedule.  In the event the employee is unable to attend work the employee must adhere to hospital policy and provide two hour minimum notification in advance of scheduled shift.  Provide documentation when off duty for unscheduled absences.  Employee will clock in and out and sign in and out accurately every day worked.  Not be late for any of her [sic] scheduled work hours.”  These expectations are essentially the same as the previous PIP and expectations in the three-day suspension.  Grievant did not grieve the Attendance Improvement Plan.
14. Grievant’s Nurse Manager reminded and encouraged Grievant on multiple occasions to complete his application for FMLA.  
15. A predetermination conference was held on April 3, 2013.  Grievant again stated that his illness was affecting his ability to work.
16. Grievant was dismissed from employment for failure to meet attendance expectations by letter dated April 9, 2013.  Since the previous suspension, Grievant had been absent one hundred forty-four hours, and had provided no documentation for forty-three and three quarters of those hours.  Of his unscheduled, undocumented occurrences, Grievant had been tardy six times, for between fifteen minutes and two and three quarter hours, had left early three times, and had three unplanned absences.  Grievant provided no physician statements for any of these occurrences.  Grievant had been given paperwork to apply for FMLA or other leave prior to his last suspension.  As of the dismissal letter, Grievant had still not provided documentation to apply for FMLA.
17. Grievant was an active member in the union, serving as a facility president and steward representing fellow workers in grievance proceedings.  Grievant also is a participant in a consolidated grievance with fellow workers against Respondent.
Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

The undersigned must first address the Motion to Supplement Record.  The document submitted with the motion will not be considered.  This document was not newly discovered, and Grievant offers no explanation why the document was not submitted in the hearing.  In addition, there was absolutely no testimony by Grievant that he was unaware of the December 25, 2012 Attendance Improvement Plan or that his signature was forged.  Further, there is already evidence in the record to show that Grievant was not at work on December 25, 2012, which is the purpose for which Grievant has attempted to introduce the Staff Assignment Sheet.
Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Grievant alleges that Respondent has failed to adequately prove Grievant’s absenteeism, that Respondent did not have good cause to dismiss him due to his status as a long-term employee and the nature of his absences, that Respondent improperly denied Grievant FMLA or interfered with his use of FMLA, and that Grievant’s dismissal was retaliation for his grievance and union activity.  Respondent asserts it properly followed its progressive discipline policy and had good cause to dismiss Grievant for his absenteeism after providing him with ample opportunity to correct his behavior or apply for appropriate leave. 
Respondent provided documentation and testimony of the progressive discipline taken against Grievant since 2011.  Respondent placed Grievant on improvement plans and issued him verbal reprimand, written reprimand, three-day suspension, and five-day suspension.  Grievant grieved none of these actions.  “If an employee does not grieve specific disciplinary incidents, he cannot place the merits of such discipline in issue in a subsequent grievance proceeding. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994). In such cases, the information contained in prior disciplinary documentation must be accepted as true. See Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).”  Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997), aff’d, Mon. Co. Cir. Ct. Docket No. 97-C-AP-96 (Dec. 7, 1999), appeal refused, W.Va. Sup Ct. App. Docket No. 001096 (July 6, 2000).  Therefore, Grievant’s attendance, as reflected in the progressive discipline history through the five-day suspension is accepted as true. 

As proof of Grievant’s attendance for the period of time open to dispute, Respondent offered the completed Attendance Improvement Plan Updates form, the testimony of Grievant’s Nurse Manager, and the list of occurrences within the April 9, 2013 dismissal letter.  This included unplanned absences, tardies, and early departures between January 10, 2013 and March 30, 2013 for which Grievant provided no physician’s statement.  Although Grievant had been absent one hundred forty-four hours, Respondent counted against Grievant only the forty-three and three quarter hours for which Grievant provided no documentation.  Grievant testified he had left early only once, and asserted that the fifteen-minute tardies were because of irregularities with the timeclock.  He introduced a printout of the timeclock for a specific date, showing a clock-in at a different building than the one in which Grievant worked.  No other date printouts were introduced into evidence.  Grievant testified he never clocked in in another building, implying that the timeclock entries were somehow faked.  Grievant also testified that he had submitted leave requests for all but one or two absences and had kept copies, but Grievant did not provide those copies.  Importantly, in his testimony Grievant did not specifically deny his three unplanned absences, his failure to provide a physician’s statement as required, or his three tardies of an hour forty-five minutes or more.    
As proof that Grievant never properly requested FMLA or other medical leave for himself, Respondent provided the five-day suspension letter, the dismissal letter, the Designation Notice of denial for failure to return forms, and the testimony of Grievant’s Nurse Manager and the Hospital’s timekeeping supervisor. Although Grievant argued that Respondent improperly denied Grievant’s FMLA request and interfered with Grievant’s ability to use FMLA leave, Grievant offered no evidence to rebut Respondent’s evidence on this issue.  
As some of the facts are in dispute, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

During the hearing, Grievant, Nurse Manager Ray Brillantes, Nurse Manager Tara Jones, and Personnel Specialist Vickie Crager all testified.  All witnesses had similar opportunities to perceive and communicate, and none had any admission of prior untruthfulness or allegations of dishonest reputations.  Grievant has an obvious interest in trying to regain his job, however, the Respondent’s witnesses are also interested in defending their actions in this case.  There was a significant difference in demeanor and attitude towards the proceeding between Respondent’s witnesses and Grievant.  Respondent’s witnesses all displayed appropriate demeanors and attitude towards the proceeding.  Their answers were calm, clear, and forthright.  Questions were answered appropriately and without hesitation.  
In comparison, Grievant’s demeanor was problematic.  Grievant was unable to maintain appropriate eye conduct, frequently looking down or away.  Grievant was hesitant in many answers and did not always respond appropriately to questions.  His testimony on some issues was not very specific, and he did not present corroborating evidence that should have been available if Grievant was telling the truth.  For example, Grievant stated that he “always” filled out leave request forms and “usually” kept copies.  Even though the failure to return leave forms was part of the disciplinary action against him, Grievant did not provide any of the leave request copies he supposedly had made.      
Grievant pointed out several inconsistencies to attempt to call Respondent’s witnesses credibility into question.  First, the December 25, 2012 Attendance Improvement Plan bears the signature and date of Grievant on December 25, 2012, a day Grievant was not a work.  Grievant asserts through his representative in his Proposed Findings of Fact Conclusions of Law and in his Motion to Supplement Record that his signature was forged.  This assertion is problematic, because Grievant never testified that he did not sign the document, and because Grievant could simply have accidentally placed the wrong date on the document.  Second, Grievant produced a print-out of the time record on March 1, 2012, showing he clocked in at Building Two, when Grievant works at Building Three.  Grievant testified that he never clocked in at a building not his own and that the fifteen-minute tardies were because of the timeclock being wrong.  Ultimately, these allegations that Respondent’s witnesses falsified documents are not well enough supported by evidence to impact the otherwise credible testimony of Respondent’s witnesses.      

Therefore, Respondent’s evidence of Grievant’s absenteeism was credible and sufficient to prove by a preponderance of the evidence that Grievant had a long-standing deficiency in his attendance, that his absenteeism and failure to provide leave requests was in violation of policy, and that Grievant had not properly requested FMLA.  For the period of time in dispute, Respondent proved by a preponderance of the evidence that, after the appropriate progression of discipline, Grievant had additional unscheduled, undocumented occurrences of six tardies, three early departures, and three unplanned absences.  
Grievant argues that Grievant should not have been dismissed as he was a long-time employee.  “[T]he work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).  While Grievant had been employed by Respondent for over ten years, his work record regarding attendance has not been good.  Grievant had a lengthy history of attendance problems, for which he had received counseling or verbal reprimand nine times from 2003 until the beginning of the progressive discipline in 2010 that led to his dismissal.  Further, in reviewing the progressive discipline used, it appears that Grievant’s record and unfortunate circumstances were taken into account in allowing him much more time to correct his behavior than provided for in the policy.  At the time of the July 28, 2011 verbal reprimand, Grievant had already been absent more than the number of absences for which dismissal would be warranted, a pattern which continued in the subsequent disciplinary actions.  Respondent provided extra time before the three-day suspension was implemented, allowed Grievant to adjust his schedule, and worked with him for almost two years to correct his behavior.    
Grievant further argues that West Virginia Code § 29-6-10(12) prohibits Respondent from terminating Grievant in this situation.  Grievant incompletely quotes the code section in his argument.  The code section is within the portion of the code creating the Personnel Board and the rules the Board is permitted to promulgate.  This particular code section basically mandates the creation of the medical leave of absence.  It does not outright prohibit dismissal of employees who have exhausted all leave, but simply states such employees would be entitled to a medical leave of absence.  This code section was implemented by the Personnel Board within its administrative rules, which established specific requirements for requesting a medical leave of absence.  W. Va. Code St. R. § 143-1-14.8(c).  Grievant never fully complied with these requirements under the rule to obtain leave.  
Grievant also alleges that Respondent interfered with Grievant’s exercise of his FMLA rights, and argues that Respondent did not act in good faith in denying Grievant FMLA leave.  Grievant provided no evidence that Respondent improperly denied Grievant FMLA leave.  Respondent’s evidence is that Grievant was denied leave for failure to provide required documents, and that it encouraged Grievant to apply for leave again, which he never did.  Grievant offered no evidence, not even his own testimony, to rebut.  Grievant asserts that Respondent was prohibited by the FMLA form requiring Grievant to provide doctor’s excuse for his absences, citing Jackson v. Jernberg Indus., 677 F. Supp. 2d 1042 (N.D. Ill. 2010).  Jackson is not on point because Grievant was never awarded FMLA, so requiring him to provide separate doctor’s notes for his absences could not have interfered with Grievant’s non-existent FMLA leave.
Grievant last alleges that he was dismissed in retaliation for his personal grievance and union grievance activity.  “No reprisal or retaliation of any kind may be taken by an employer against a grievant or any other participant in a grievance proceeding by reason of his or her participation. Reprisal or retaliation constitutes a grievance and any person held responsible is subject to disciplinary action for insubordination.”  W.Va. Code § 6C-2-3(h).  Reprisal is defined as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W.Va. Code § 6C-2-2(o). To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment. 
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action. Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986). 
Grievant has shown a prima facie case of reprisal.  Grievant participated in a protected activity by both filing a personal grievance and representing fellow employees in the grievance process through his position in the union.  Grievant was subsequently dismissed.  Respondent was aware of Grievant’s protected activity.  Due to the timing, there is an inference of retaliatory motive.  

Once a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering credible evidence of legitimate, non-retaliatory reasons for its action.  Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 409 (1997), Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  Respondent demonstrated that Grievant had an attendance problem since 2003, which had become very serious beginning in 2010.  Respondent worked with Grievant through the disciplinary process over a generous period of time to allow Grievant to correct his behavior.  After Grievant’s failure to cooperate to either improve his attendance or apply for appropriate medical leave, Respondent could no longer allow Grievant’s poor attendance to disrupt the staffing of the hospital.  Respondent successfully rebutted this presumption by offering that Grievant’s very poor attendance, which he failed to correct throughout a nearly two-year discipline process, was the reason he was dismissed. 
"Should the employer succeed in rebutting the presumption, the employee then has the opportunity to prove by a preponderance of the evidence that the reasons offered by the employer for discharge were merely a pretext for unlawful discrimination.”

West Virginia Dept. of Natural Resources v. Myers, 191 W. Va. 72, 76, 443 S.E.2d 229, 233 (1994).  Grievant’s evidence failed to show that his dismissal for absenteeism, after a nearly two-year discipline process, was merely a pretext to dismiss him for his protected grievance activity. 


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3. “If an employee does not grieve specific disciplinary incidents, he cannot place the merits of such discipline in issue in a subsequent grievance proceeding. Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994). In such cases, the information contained in prior disciplinary documentation must be accepted as true. See Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).”  Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997), aff’d, Mon. Co. Cir. Ct. Docket No. 97-C-AP-96 (Dec. 7, 1999), appeal refused, W.Va. Sup Ct. App. Docket No. 001096 (July 6, 2000).  
4. “[T]he work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).  
5. Grievant’s work record regarding attendance was not good and Respondent gave consideration to Grievant’s length of service in allowing Grievant additional time to improve his behavior. 
6. To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment. 
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action. Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986). 
7. Once a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering credible evidence of legitimate, non-retaliatory reasons for its action.  Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 409 (1997), Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  
8. "Should the employer succeed in rebutting the presumption, the employee then has the opportunity to prove by a preponderance of the evidence that the reasons offered by the employer for discharge were merely a pretext for unlawful discrimination.”

West Virginia Dept. of Natural Resources v. Myers, 191 W. Va. 72, 76, 443 S.E.2d 229, 233 (1994).
9. Grievant demonstrated a prima facie case of reprisal, but Respondent rebutted the presumption by offering credible evidence of legitimate, non-retaliatory reasons for the dismissal and Grievant could not prove that the reasons were merely a pretext. 
10. Respondent proved by a preponderance of the evidence that Grievant’s absenteeism violated policy and that he was given ample opportunity to correct his behavior or to apply for leave and failed to do so.    
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  January 15, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� “The Family and Medical Leave Act of 1993, as amended, (FMLA or Act) allows ‘‘eligible’’ employees of a covered employer to take job-protected, unpaid leave, or to substitute appropriate paid leave if the employee has earned or accrued it, for up to a total of 12 workweeks in any 12 months. . .”  29 C.F.R. § 825.100(a) (2013).
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