THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

David McGinnis,



Grievant,

v.







Docket No. 2014-1661-DHHR
Department of Health and Human Resources/
Lakin Hospital,



Respondent.

DISMISSAL ORDER

Grievant, David McGinnis, was employed by Respondent, Department of Health and Human Resources as a temporary employee at Lakin Hospital.  On June 11, 2014, Grievant filed this grievance against Respondent for non-selection for a position as a Health Service Worker.  For relief, Grievant seeks selection as a Health Service Worker.

By level one decision entered July 7, 2014, the level one evaluator dismissed the grievance as Grievant lacked standing to file a grievance as a temporary employee.  Grievant appealed to level two on July 14, 2014.  On August 19, 2014, Respondent filed a Motion to Dismiss, asserting that Grievant lacks standing to file a grievance as a temporary employee.  Respondent requested a telephone conference on the Motion to Dismiss.  Grievant responded to the request for the telephone conference by representative, stating that there was no need for a telephone conference as he concedes he was a temporary employee.  Grievant is represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent is represented by counsel, B. Allen Campbell, Supervising Senior Assistant Attorney General.  
Synopsis


Grievant, a temporary employee, grieved his non-selection for a permanent position.  Grievant does not meet the definition of “employee” under the grievance statute and, therefore, lacks standing to file a grievance.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was hired by Respondent as a temporary exempt employee, and Grievant signed Form OHRM-15 acknowledging he was hired as a temporary employee with no right to hearing before the Grievance Board.
2. Grievant applied for a permanent Health Service Worker position and was not selected.
Discussion

Respondent asserts that this matter must be dismissed because as a temporary employee Grievant lacks standing to file a grievance.  "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).
“‘Grievance’ means a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee. . . .”  W. Va. Code § 6C-2-2(i)(1).  “‘Employee’ means any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  W. Va. Code § 6C-2-2(e)(1).  Temporary employees do not have permanent employment and, therefore, do not meet the statutory definition of “employee” for grievance purposes.  The Grievance Board has consistently found that temporary employees lack standing to file a grievance for this reason.  Lilly v. Div. of Natural Res., Docket No. 98-DNR-011 (Mar. 26, 1998); Edmond et al. v. Div. of Juvenile Serv., Docket No. 99-DJS-293 (Feb. 22, 2000); Gill v. Div. of Natural Res., Docket No. 2009-1598-CONS (May 22, 2009); Waybright v. Dep’t of Health and Human Res., Docket No. 2012-1317-DHHR (June 15, 2012).
      
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  

2. Temporary employees do not have permanent employment and, therefore, do not meet the statutory definition of “employee” for grievance purposes.  The Grievance Board has consistently found that temporary employees lack standing to file a grievance for this reason.  Lilly v. Div. of Natural Res., Docket No. 98-DNR-011 (Mar. 26, 1998); Edmond et al. v. Div. of Juvenile Serv., Docket No. 99-DJS-293 (Feb. 22, 2000); Gill v. Div. of Natural Res., Docket No. 2009-1598-CONS (May 22, 2009); Waybright v. Dep’t of Health and Human Res., Docket No. 2012-1317-DHHR (June 15, 2012).
3. Respondent has proven by a preponderance of the evidence that Grievant lacks standing to file a grievance as a temporary employee.

Accordingly, the grievance is dismissed.  The mediation scheduled for December 1, 2014, is cancelled. 
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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