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GRIEVANCE BOARD

TIMOTHY ADAMS,



Grievant,

v. 






       DOCKET NO. 2014-1137-KanED

KANAWHA COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

On February 25, 2014, Timothy Adams (“Grievant”) filed this grievance directly at Level Three of the grievance procedure, as authorized by W. Va. Code § 6C-2-4(a)(4), challenging a 30-day suspension issued by the Kanawha County Board of Education (“Respondent” or “KCBE”).  A Level Three hearing was held on June 5, 2014, at the Grievance Board’s offices in Charleston, West Virginia.  Grievant was represented by John Roush, Esquire, with the West Virginia School Service Personnel Association, while Respondent was represented by its General Counsel, James Withrow, Esquire.  This matter became mature for decision on June 23, 2014, upon receipt of the last of the parties’ post-hearing arguments.   
Synopsis

 Grievant is employed as a Custodian at Nitro High School.  His employment was suspended for thirty days on December 9, 2013, due to alleged willful neglect of duty, more particularly for intentionally damaging a surveillance camera on the exterior of the high school building.  KCBE failed to establish by a preponderance of the credible evidence of record that Grievant’s conduct constituted willful neglect of duty in violation of W. Va. Code § 18A-2-8(a).  Therefore, this grievance must be granted.  

The following Findings of Fact are made based upon the record contained in a hearing before the Board’s Hearing Examiner, Anne Charnock, Esquire, and the supplemental evidence presented at the Level Three hearing.

Findings of Fact

1.
Grievant is employed as a Custodian by Respondent Kanawha County Board of Education (“KCBE”).

2.
Grievant began working as a Custodian at Nitro High School in March 2013, after working at other KCBE facilities in the same capacity.

3.
Dianne Smith is employed by KCBE as the Principal at Nitro High School.

4.
Drew McClanahan is employed by KCBE as an Assistant Principal at Nitro High School.  


5.
Included among Mr. McClanahan’s job duties are supervision of building maintenance and all service personnel assigned to the school.


6.
Grievant’s normal shift is from 3:00 PM to 11:00 PM, and includes working on Fridays.


7.
On the weekend of December 6, 7 and 8, 2013, Nitro High School was the location of a gymnastics competition, with the school gymnasium as the focus of that activity.


8.
Grievant worked his normal shift on Friday, December 6, 2013, the first evening of the gymnastics competition.


9.
Mr. McClanahan and Grievant mutually agreed to an arrangement whereby Grievant would work an additional four hours on Saturday evening, to clean up the school building following that day’s tournament activities.


10.
When Mr. McClanahan returned to his office on Monday morning, he noticed that there was something abnormal in the video feed from a security camera which appears on a monitor in his office.  Upon further investigation, Mr. McClanahan observed that an exterior camera which was previously aimed toward the parking lot was now pointed straight down, providing a limited view of the property directly under the camera.


11.
In the course of carrying trash out of the building on Saturday evening, Grievant observed what appeared to be a cobweb containing some debris on the top of this security camera mounted against the building.


12.
Grievant obtained a long pole with an “S” shaped brush on the end from the boiler room, and proceeded to use that device in an effort to clean the exterior of the camera.


13.
Grievant had previously used this equipment for this purpose but had no instruction or training in regard to cleaning around the cameras.  However, this camera was located in an area for which Grievant had general custodial responsibility.


14.
When the pole Grievant was using came in contact with the camera, the camera’s mounting bracket came loose, and the camera began dangling with its lens facing directly downward, instead of away from the building toward the parking lot.


15.
Grievant briefly appears on camera holding the pole immediately below the camera, and then shuts the door from the inside of the building, placing his hand over the top of the door and pulling the door toward the building.


16.
Prior to reporting for work on Monday, December 9, Grievant did not report the damage to the camera to anyone.


17.
By the time Grievant reported for duty on Monday, December 9, Ms. Smith and Mr. McClanahan had previously consulted with other KCBE officials regarding this incident.  Upon Grievant’s arrival at Nitro High School, they immediately called Grievant in for a disciplinary meeting before he had any further opportunity to report the camera being out of commission.



18.
The camera had not been restored to its normal position as of the date of the Level Three hearing on June 5, 2014.  There is no evidence that KCBE has a standing policy requiring that any problem with a camera, such as Grievant caused, be reported within a specific time frame to any particular official.

19.
Grievant’s suspension commenced on December 9, 2013, and was thereafter ratified by the Board of Education.      
  
Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily and capriciously.  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E.2d 159 (1984); Syl. Pt. 1, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Lake v. Barbour County Bd. of Educ., Docket No. 99-01-294 (Jan. 31, 2000); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  W. Va. Code § 18A-2-8(a) provides:

Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. 

In this particular matter, KCBE has charged Grievant with willful neglect of duty. Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  Establishing this offense involves a fairly heavy burden in that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  In order to prove willful neglect of duty, the employer must establish that the employee’s conduct constituted a knowing and intentional act, rather than a negligent act.  Stover v. Mason County Bd. of Educ., Docket No. 95-26-078 (Sept. 25, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 92-21-427 (Feb. 24, 1994).  See Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 (1990).  See also Fox v. Bd. of Educ., 160 W. Va. 668, 236 S.E.2d 243 (1977).  

Although many facts surrounding Grievant’s alleged misconduct are undisputed, certain facts pertinent to the resolution of this grievance were contested by the parties.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness's demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  

Circumstantial evidence alone may be sufficient to meet an employer’s burden to prove the charges against a disciplined employee by a preponderance of the evidence.  Galloway v. W. Va. Bd. of Trustees, Docket No. 90-BOT-388 (Nov. 22, 1991). See Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 23, 1994); Kirk v. Mingo County Bd. of Educ., Docket No. 89-29-99 (Sept. 12, 1999). 
In this particular matter, KCBE has a video recording of the camera being disabled early on the morning of Sunday, December 8, 2013.  This video vividly documents, and Grievant readily admits, that Grievant’s actions caused the camera to come loose from the side of the building and thereby rendered the camera ineffective for its intended use.  Nonetheless, Grievant insists that he was simply trying to clean a cobweb off the camera’s housing rather than change the direction of the lens, or otherwise disable the device.  Therefore, the focus of this analysis involves Grievant’s intent at the time of this activity.  
Although the video shows much of what took place physically, it does not reveal what Grievant was thinking when he approached the camera with a long pole.  Indeed, any inference of wrongful conduct is essentially dependent upon circumstantial evidence.  Grievant testified that this pole had a brush on the end which was used to clean ceiling fans, and thus he concluded that this pole was the most appropriate tool to remove a cobweb that he observed while walking back to the building that evening.  There was no evidence to contradict the presence of this brush on the pole.  This is important because KCBE insinuated that Grievant simply struck the camera with a long pole, which device would not constitute a credible cleaning device.  
KCBE notes Grievant’s failure to report the out of commission camera and contends that this circumstance suggests culpability.  However, KCBE acknowledges that Grievant was not expected to call his supervisor in the middle of the night and report this development.  Given that it did not directly affect the safety of the school building, KCBE has not pointed to any standing procedure or protocol which mandated Grievant report this circumstance within a particular time frame.  Because disabling this camera might appear to involve a negligent act, Grievant may have been reluctant to reveal this damage to his superiors.  
In any event, Grievant testified that he planned to report the camera problem as soon as he returned to work on Monday afternoon.  However, his superiors had already learned of the problem when they arrived for work on Monday morning.  Thus, by the time Grievant reported for duty that afternoon, Ms. Smith and Mr. McClanahan had already determined what disciplinary response was appropriate.  As a result, Grievant never really had the opportunity to report the problem, given that he was immediately called upon to defend himself against an allegation of willful misconduct.  

In evaluating Grievant’s testimony, the undersigned finds that Grievant was neither hesitant nor evasive in responding to questions.  Even though Grievant had a motive to skew the facts in his favor, there was nothing in his demeanor to suggest deceit.  Further, his testimony was generally consistent with what could be seen on the video.  Although Grievant asserted that there was a cobweb on the video, this was not apparent.  However, a cobweb would not have to obscure part of the camera lens before it represented something that needed to be removed.  At least one other Custodian testified that she would clean around the security cameras in her assigned school on occasion, and this security camera was located in an area for which Grievant shared general custodial responsibility.  Grievant described how the camera became displaced from its mounting when the screws came loose.  Certainly, that was not something which Grievant could have anticipated when he started to clean around the camera.  

After viewing the recording of the camera’s final seconds in its proper attitude, the undersigned is not convinced that Grievant struck the camera with sufficient force to infer intent to disable the camera.  Whether the contact between the pole with its attached brush and the camera indicated the initial force came from above or below, the resulting motion did not appear so severe as to be inconsistent with the sort of incidental contact which might be expected from attempting to clean something off the camera exterior.  At best, this visual evidence was inconclusive as to intent. 
KCBE also presented evidence that Principal Smith and Assistant Principal McClanahan believed that Grievant intentionally disabled the camera so that he could leave the premises early, before his 4-hour shift was completed.  Although Grievant’s supervisors may have had issues with Grievant performing his assigned duties on earlier occasions, there was no evidence that Grievant failed to perform any of his work on Saturday night and Sunday morning before he departed.  Further, it was not disputed that Grievant clocked in at the beginning of his shift and clocked out at the end.  Given that Grievant had less than an hour remaining on his shift at the time of the incident, KCBE’s proffered motive is simply not persuasive.     
Certainly, Grievant’s supervisors had probable cause to believe that Grievant might have engaged in conduct that involved more than simple negligence or carelessness.  The circumstances surrounding these events are suspicious and would reasonably cause one to question why Grievant would be cleaning around a camera on the outside of the school building in the middle of the night.  However, Grievant’s testimony at Level Three and before the Board’s Hearing Examiner was consistent as to what he did and why.  The undersigned Administrative Law Judge observed Grievant to be sincere and straightforward in responding to appropriate questions from all parties.  Even if Grievant had not previously been quite so conscientious and thorough in performing his custodial duties, Principal Smith indicated that she was still working on getting him to a point where he would fulfill their reasonable expectations.               


At the end of the day, KCBE charged Grievant with willful neglect of duty, not simple negligence or exercise of poor judgment.  Given the uncontradicted testimony that the screws attaching the camera to its mounting bracket came loose, resulting in the camera dangling with its lens pointing downward, the undersigned is not convinced that Grievant was necessarily guilty of even simple negligence when attempting to clean around the camera.  If this equipment is as sensitive as it appears, KCBE could have adopted specific policies regarding when or if custodial personnel are either expected or permitted to clean in the immediate proximity of these devices.  Ultimately, KCBE did not demonstrate by a preponderance of the evidence that Grievant’s conduct constituted the offense of willful neglect of duty.      

The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
In a grievance involving a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  

2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously.  See Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002); Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).


3.
  W. Va. Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”

 4.
“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.” Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence.  Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ., Docket No. 2008-1395-MarED (Oct. 30, 2008)(footnote omitted).


5.
Respondent failed to establish by a preponderance of the evidence that Grievant’s conduct constituted willful neglect of duty.





Accordingly, this grievance is hereby GRANTED.  The Kanawha County Board of Education is ORDERED to remove any reference to this thirty-day suspension from Grievant’s personnel record, to pay back pay to Grievant for all pay lost during this suspension, to pay prejudgment simple interest on this back pay at the statutory rate currently set in W. Va. Code § 56-6-31, and to restore all benefits and seniority to which Grievant would have been entitled had he not suffered this suspension.     

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE:  June 26, 2014  



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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