WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ANGELA DANIELS and CARMENITA LEWIS,
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     Docket No. 2013-0599-CONS

DEPARTMENT OF HEALTH AND 

HUMAN RESOURCES/WELCH

COMMUNITY HOSPITAL,



Respondent.

DECISION


Grievants, Angela Daniels and Carmenita Lewis, are both employed by Respondent, Department of Health and Human Services (“DHHR”), as Licensed Practical Nurses (“LPN”) at Welch Community Hospital.  Grievant Daniels works in the Surgical Clinic and Grievant Lewis works in the Pediatric Clinic.  Both Ms. Daniels and Ms. Lewis filed grievances dated July 13, 2012, contesting the change of their schedules to require each of them to occasionally work on weekends.  Neither of them had been required to work weekends for a number of years.
  As relief, both Grievants seek for their schedules to be returned as they previously were and that they not be required to work weekends.

The two grievances were consolidated at level one and a hearing was conducted on January 29, 2013.  Grievants were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union and Respondent Welch Community Hospital was represented by Walt Garrett, Chief Executive Officer (“CEO”) of the Hospital.  A decision denying the consolidated grievances was issued on February 14, 2013.


Grievants appealed to level two and a mediation session was held on July 10, 2013.  Grievants appealed to level three and a hearing was scheduled for January 27, 2014.  At this point, Grievants’ representative remained the same but Respondent was represented by Michael E. Bevers, Assistant Attorney General.  On January 24, 2014, the parties agreed to submit the consolidated grievances for decision based upon the factual record created at the level one hearing and Proposed Findings of Fact and Conclusions of Law. Both parties submitted those proposals and both were received by the West Virginia Public Employees Grievance Board on March 4, 2014.  This matter became mature for decision on that date.

Synopsis


Respondent changed the work schedule of Grievants so that they were required to work one weekend out of each eight-week period, like all of the other LPNs employed in Respondent’s clinics.  Grievants alleged that Respondent’s action is arbitrary and capricious because it was not related to a more efficient or effective workplace.  Grievants failed to prove that the change of schedules implemented by Respondent was arbitrary and capricious. Accordingly, the grievance is DENIED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Welch Community Hospital is an acute care medical facility operated by the DHHR.  In addition to hospital health care services, the Hospital has a number of clinics including a Surgical Clinic, a Pediatric Clinic, a Walk-in Clinic, and an OB-GYN Clinic.


2.
Grievant Angela Daniels is employed as an LPN in the Surgical Clinic of Welch Community Hospital. She was originally employed at the Hospital in 2007, and has worked in the Surgical Clinic 
since 2008.


3.
When Grievant Daniels was originally hired to work at the Surgical Clinic, she was told by Janice Beavers, then Nurse Manager, that she would not have to work weekends.


4.
Grievant Carmenita Lewis is employed as an LPN in the Pediatric Clinic of Welch Community Hospital.  She has worked at the clinic on a full-time basis for the last nine years.

5.
Both Grievants work schedules which include two days with eight-hour shifts and two days with twelve-hour shifts, each week
.  Neither Grievant was required to work on the weekends until the events giving rise to these grievances.  Neither the Surgical Clinic nor the Pediatric Clinic is open on weekends.

6.
All of the LPNs who are assigned to the other clinics have been required to work weekends on a rotating basis for several years.


7.
Calvin Lucas is the Outpatient Clinic Manager at Welch Community Hospital. He began working at the Hospital in 1989. Between February 1, 2012, and May 31, 2012, he took the position of Acting Outpatient Clinic Manager.  On June 1, 2012, he assumed that position full-time.


8.
Shortly after becoming the full-time Outpatient Clinic Manager, Mr. Lucas decided that all LPNs working in the outpatient clinics should occasionally work weekends.
  Manager Lucas made this change because he wanted all of the schedules to be fair and consistent across the clinic staff. He also stated, on at least one occasion, that he feared that some of the LPNs who had to work weekends might file a grievance if there were other LPNs working at clinics who did not work weekends.  Under the new schedule, all LPNs employed at the clinics, including both Grievants, are required to work one weekend every eight weeks.  

9.
When Grievants work on a weekend, they are assigned to the Walk-in Clinic.  On those weeks, Grievants do not work as many days in their regular clinic assignments. To cover for Grievants in those weeks, LPNs from other clinics work in the Surgical and Pediatric Clinics on the days that Grievants would typically work there.


10.
All of the LPNs are qualified to do the work in all of the clinics.  However, Grievants contend that the LPNs who are covering for them are unfamiliar with the specific duties needed to be performed in their clinics, and often leave work for Grievants to complete when they return.


11.
Both Grievant Lewis and Grievant Daniels received a Functional Job Description related to their duties. In Section V: Dependability: at paragraph 2 of each of these documents, it is noted that, “Employee must be able to work flexible work hours as required.” Both Grievants signed their respective job descriptions. Respondent’s Exhibits 4 & 5.

12.
The Administrative Rule for the Division of Personnel provides the following:
14.2. Agency Work Schedules - Each appointing authority shall establish the work schedule for the employees of his or her agency. The work schedule shall specify the number of hours of actual attendance on duty for full-time employees during a workweek, the day and time that the workweek begins and ends, and the time that each work shift begins and ends. The work schedule may include any work shifts the appointing authority determines to be appropriate for the efficient operation of the agency, including work shifts comprising work days of more than eight hours and/or work weeks of less than five (5) days. The work schedules and changes must be submitted to the Director within fifteen (15) calendar days after employees commence work under the schedule.
(Emphasis added) 143 C.S.R. 1 § 14.2. Respondent’s Exhibit 1.


13.
The Grievants were each given a DHHR Employee Handbook when they were employed at the Hospital. They each signed an acknowledgement that they received the handbook and were “responsible for becoming familiar with its contents.” Respondent’s Exhibit 3.  In the Employment Section of the DHHR Employee Handbook, under the heading Hours of Work, it states:
Your work hours depend on the functions of your agency and your job responsibilities. Therefore, your work schedule may vary from the schedules of other employees in your agency, or other State agencies. While employees generally have established schedules of work hours, it may be necessary to alter the schedules to effectively carry out the responsibilities of the agency. Information about the specific schedule for your position is available from your supervisor.

Respondent’s Exhibit 2.


14.
Each of the Grievants signed a Staffing Statement early in their employment which states, among other things, the following:

I knowledge and I understand that Welch Community Hospital has not guaranteed that I will be assigned to any specific shift. I understand that scheduling at this facility is accomplished on a rotating basis. I may be asked to work any shift . . . as required by the immediate supervisor based on the staffing needs for any unit for which I am assigned.

Respondent’s Exhibit 7.

Discussion

As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993). See also Jackson v. State Farm Mut. Auto. Ins. Co., 215 W. Va. 634, 640, 600 S.E.2d 346, 352 (2004). ( holding that,  SEQ CHAPTER \h \r 1“The generally accepted meaning of ‘preponderance of the evidence’ is 'more likely than not.'”). 


Respondent argues that it changed the schedules of the two Grievants in an effort to be fair to all of the LPNs who are employed in the clinics. All of the other LPNs have had to occasionally work on weekends for years, while Grievance have not had to work any weekends while they been employed at the clinics. Manager Lucas believed that this practice was inequitable and change Grievants’ schedules so that they would be required to work one weekend out of each eight-week period, like the remaining LPNs who are employed at clinics. Manager Lucas also indicated that he made all of the schedules the same because he was concerned that those LPNs who were required to work occasional weekends might file a grievance because not all LPNs  employed at clinics were required to do so.

Grievants argue that the change made to their schedule violates two of the policies upon which the Respondent relies for making these changes. First, Grievants note that the DHHR Employment Handbook, in the Hours of Work section states. “it may be necessary to alter the schedules to effectively carry out the responsibilities of the agency.” Id. (Emphasis added).  They also point out that the Division of Personnel Administrative Rule in the section related to Agency Work Schedules states, “The work schedule may include any work shifts the appointing authority determines to be appropriate for the efficient operation of the agency.” 143 C.S.R. 1 § 14.2.  (Emphasis added). Grievants testified that both the Surgical and the Pediatric Clinics were operating effectively and efficiently without the need to change the schedules of Grievants to include working weekends. Respondents did not dispute that claim. Therefore, Grievants urge that the Respondent did not change Grievants’ schedules to promote the effective or efficient operation of the clinics as required by the Division of Personnel Administrative Rule and the DHHR Employment Handbook.

In support of their position, Grievants cite Matney v. W. Va. Dep’t of Health & Human Ser., Docket No. 2012-1099-DHHR (Nov. 12, 2013), for the proposition that it is improper to change their long-established work schedules without good reason. Grievant’s reliance on Matney, supra is misplaced.   In that case, the Administrative Law Judge (“ALJ”) found that the change of the Mr. Matney’s schedule was made in retaliation of his participation in the grievance process.  Ultimately, ALJ concluded that the reasons given for changing Mr. Matney’s schedule were really a pretext for their true retaliatory motives. The ALJ in Matney specifically wrote:
While the employer may ordinarily change an employee’s work schedule for any reason, whether a good reason or a bad reason, the employer may not change an employee’s work schedule for a prohibited reason, such as in retaliation for the employee’s participation in the grievance procedure.
Id.  This statement more clearly reflects prior rulings in cases related to schedule changes.



The Grievance Board has previously held that employers have broad discretion in transferring employees, absent some improper motivation. Shannon v. W. Va. Div. of Corrections, Docket No. 97-CORR-466 (Apr. 29, 1998). See Stoneking v. W. Va. Div. of Corrections, Docket No. 93-CORR-530 (Nov. 30, 1994); Titus v. W. Va. Div. of Corrections, Docket No. 93-CORR-528 (Nov. 22, 1994); Crow v. W. Va. Div. of Corrections, Docket No. 89-CORR-116 (June 30, 1989). See also Forth v. W. Va. Dep't of Transp., Docket No. 98-DOH-433 (July 22, 1999); Jarrett v. Dep't of Admin., Docket No. 98-ADMN-165 (Jan. 29, 1999).  

Management decisions related to scheduling of employees are evaluated pursuant to the arbitrary and capricious standard. Miller v. Dep’t of Health & Human Ser., Docket No. 07-HHR-077 (Apr. 30, 2008); Davis et al. v. Div. of Highways, Docket No. 2010-0462-CONS (Nov. 18. 2010). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). While a searching inquiry into the facts is required to determine whether an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his or her judgment for that of the decision maker whose action is challenged. See Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).


In the present case, Manager Lucas changed Grievants’ schedules so that all the LPNs working in the various clinics would be required to work one weekend in every eight-week period.  He took this action in an effort to treat all the LPNs fairly. Manager Lucas also expressed some concern that the LPNs who were required to work weekends might file a grievance if other LPNs were not required to do the same. While some might differ as to whether this action was necessary, it certainly cannot be characterized as unreasonable or arbitrary and capricious. Respondent had a reasonable goal and implemented the schedule change to accomplish that goal.

Grievants argue that the goal of reaching perceived fairness in scheduling has nothing to do with efficiency of operation which is the stated reason for schedule changes set out in the DHHR Employee Handbook, and the Division of Personnel Administrative Rule.  However, labor unions and management consultants alike have consistently opined that fair treatment of employees is directly related to productivity.  Israeli-American psychologist and winner of the 2002 Nobel Memorial Prize in Economic Sciences, Daniel Hahneman, specifically noted that, “Employers who violate rules of fairness are punished by reduced productivity.”
  Notwithstanding Grievants’ position on this matter, it is not unreasonable for the Respondent’s management to believe that giving all the LPNs a consistent and fair schedule may lead to greater productivity in the workplace. (At least among those LPNs who perceive the change to promote fairness). Grievants did not prove that Respondent’s decision to change the work schedule of Grievants so that they each are required to work one weekend in every eight-week period was arbitrary and capricious. Accordingly, the grievance is DENIED.
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants bear the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  

2.
Employers have broad discretion in transferring employees, absent some improper motivation. Shannon v. W. Va. Div. of Corrections, Docket No. 97-CORR-466 (Apr. 29, 1998). See Stoneking v. W. Va. Div. of Corrections, Docket No. 93-CORR-530 (Nov. 30, 1994); Titus v. W. Va. Div. of Corrections, Docket No. 93-CORR-528 (Nov. 22, 1994); Crow v. W. Va. Div. of Corrections, Docket No. 89-CORR- 116 (June 30, 1989). See also Forth v. W. Va. Dep't of Transp., Docket No. 98-DOH-433 (July 22, 1999); Jarrett v. Dep't of Admin., Docket No. 98-ADMN-165 (Jan. 29, 1999).

3.
Management decisions related to scheduling of employees are evaluated pursuant to the arbitrary and capricious standard. Miller v. Dep’t of Health & Human Ser., Docket No. 07-HHR-077 (Apr. 30, 2008); Davis et al. v. Div. of Highways, Docket No. 2010-0462-CONS (Nov. 18. 2010). 


4.
An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). While a searching inquiry into the facts is required to determine whether an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his or her judgment for that of the decision maker whose action is challenged. See Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).

5.
Grievants did not prove that Respondent’s decision to change the work schedule of Grievants so that they each are required to work one weekend in every eight-week period was arbitrary and capricious. 

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATED:  APRIL 8, 2014.




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Each Grievant attached a lengthy statement to their grievance forms.  These statements have been summarized, but the originals are in the record and are incorporated herein by reference.


� These were the only clinics disclosed on the record.


� It is not stated in the record how many LPNs were required to begin working occasional weekends under this rule.  The grievance documents indicate there were at least three; Grievants and one other.


� Specifically, Grievant Lewis alleges that the LPNs who cover for her do not always have access to the immunization records which are held on a specific computer database. She alleges that this keeps the LPNs from administering immunizations or from recording those immunizations which are given. Manager Lucas alleges that the LPNs do have access to the database. No one else testified on this issue.


� Thinking, Fast and Slow, by Daniel Hahneman, © 2011, published by,Doubleday Canada.
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