THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MARTY PIPER,



Grievant,

v.






Docket No. 2014-0827-MAPS
ADJUTANT GENERAL'S OFFICE/MOUNTAINEER 

CHALLENGE ACADEMY,

Respondent.

DISMISSAL ORDER


Grievant, Marty Piper, filed a level one grievance dated December 14, 2013, against her employer, Respondent, Adjutant General’s Office/Mountaineer Challenge Academy, challenging her termination.  As relief, Grievant seeks “[e]ither job back or compensation for the loss of my job.” 


On January 14, 2014, Major Scott Applegate, Assistant Staff Judge Advocate, submitted a letter to the Grievance Board, on behalf of Respondent, asking that the grievance be dismissed for lack of jurisdiction.  This letter is being considered a motion to dismiss.  By letter dated February 26, 2014, the Grievance Board gave Ms. Piper until March 12, 2014, to file a response to the motion to dismiss.  As of this date, Grievant has not filed a response to Respondent’s letter.  This matter is now mature for decision.  
Synopsis 


Grievant, Mary Piper, was employed by Respondent as a Dietary Assistant at the Mountaineer Challenge Academy.  Respondent asserts employees of the West Virginia Military Authority, may not avail themselves of the grievance procedure, pursuant to West Virginia Code § 15-1J-4(d)(9).  Upon review of the statute in question, it appears that the Legislature has exempted West Virginia Military Authority employees from using the established state grievance process.  Accordingly, the West Virginia Public Employees Grievance Board lacks jurisdiction to hear this matter.  Therefore, the grievance is dismissed.       
The following Findings of Fact are made based on the documentation submitted by both parties.

Findings of Fact

1.
Grievant, Marty Piper, filed a level one grievance on December 14, 2013, challenging her dismissal from employment at the Mountaineer Challenge Academy in Kingwood, West Virginia. 
2.
The Mountaineer Challenge Academy falls under the auspices of the West Virginia Military Authority, which is administered by the Office of the Adjutant General.  Therefore, Grievant was an employee of the West Virginia Military Authority.  
3.
Grievant was dismissed from her position at the Mountaineer Challenge Academy on or about December 9, 2013.    
Discussion 

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance Board, 156 C.S.R. 1 § 6.2 (2008).   SEQ CHAPTER \h \r 1The issue raised by the Respondent’s motion to dismiss is whether the Public Employees Grievance Board has jurisdiction to resolve the grievance of Marty Piper regarding her discharge from employment as a Dietary Assistant at the Mountaineer Challenge Academy.  The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  

Respondent asserts that the Grievance Board has no jurisdiction to hear this matter pursuant to West Virginia Code § 15-1J-4(d)(9), which states as follows:  “[d]ue to the at-will employment relationship with the Authority, its employees may not avail themselves of the state grievance procedure as set forth in article six-a [§§ 29-6A-1 et seq.], chapter twenty-nine of this code.
  W. Va. Code § 15-1J-4(d)(9). 

 SEQ CHAPTER \h \r 1The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow public employees and their employers to reach solutions to problems that arise within the scope of their respective employment relationships.  W. Va. Code § 6C-2-1(a); See Fraley v. Morgan County Bd. of Educ., Docket No. 01-32-615D (April 30, 2002).  However, the Legislature apparently has, by statute, exempted West Virginia Military Authority employees from the grievance process.  

As the statute governing the West Virginia Military Authority clearly states that its employees may not avail themselves of the established state grievance procedure, the West Virginia Public Employees Grievance Board lacks the jurisdiction to hear the grievance filed by Ms. Piper.  Accordingly, this matter must be dismissed. 
The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).
2.
West Virginia Code § 15-1J-4(d)(9) establishes that employees of the West Virginia Military Authority may not avail themselves of the state grievance procedure.  See W. Va. Code § 15-1J-4(d)(9). 

3.
The West Virginia Public Employees Grievance Board does not have jurisdiction to hear this grievance. 
Accordingly, the grievance is DISMISSED.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 
DATE:  March 21, 2014.










_________________________________







Carrie H. LeFevre






Administrative Law Judge
� West Virginia Code § 29-6A-1 et seq. was repealed in 2007.  The Grievance Procedure is now governed by West Virginia Code § 6C-2-1 et seq.  While the Code section referenced in the statute cited by Respondent is incorrect, it is clearly referring to the established grievance procedure.  Therefore, the error is merely technical, and should not affect the outcome of this decision.  
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