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PUBLIC EMPLOYEES GRIEVANCE BOARD

DIANNA WATSON,




Grievant,

v. 






DOCKET NO. 2013-1759-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/
MILDRED MITCHELL-BATEMAN HOSPITAL and

DIVISION OF PERSONNEL,




Respondents. 
DECISION

Dianna Watson (“Grievant”), filed this grievance on April 21, 2013, against her employer, the Department of Health and Human Resources/Mildred Mitchell-Bateman Hospital (“Respondent” or “DHHR”), seeking additional payment for being placed in a supervisory position where she was expected to perform duties and responsibilities previously performed by a supervisor who retired.  Grievant asserts that she served in this capacity from August 24, 2012, to March 18, 2013.  As relief, Grievant seeks back pay at the rate paid to the Supervisor II she temporarily replaced. 

Respondent waived Level One proceedings on May 10, 2013, because the grievance involved classification and compensation matters outside the employer’s control.  On July 23, 2013, the Division of Personnel (“DOP”) was joined as an essential party pursuant to the Grievance Board’s Procedural Rule, 156 C.S.R. 1 § 6.13 (2008). Following mediation at Level Two on November 4, 2013, Grievant appealed to Level Three on November 12, 2013.  A Level Three hearing was held before the undersigned Administrative Law Judge on July 14, 2014, in Charleston, West Virginia.  Grievant appeared pro se.  DHHR was represented by B. Allen Campbell, Supervising Senior Assistant Attorney General, and DOP was represented by Karen O’Sullivan Thornton, Assistant Attorney General.  The parties waived post-hearing arguments, and this matter became mature for decision at the conclusion of the Level Three hearing on July 14, 2014.  
Synopsis

Grievant is currently employed by Respondent DHHR as a Housekeeper, Lead at Mildred Mitchell-Bateman Hospital.  Following retirement of the Supervisor II who supervised the Housekeeping Department and Laundry at the hospital, certain duties and responsibilities which had previously been accomplished by the Supervisor were assigned to Grievant.  Other duties, including approval authority over scheduling, denying leave requests, and taking disciplinary actions were assumed by Patricia Franz, the hospital’s Assistant Chief Executive Officer (“CEO”).  Grievant failed to meet the strict requirements of the Division of Personnel Policy for Temporary Classification Upgrades to a Supervisor II classification, given that many key duties were assumed by the Assistant CEO rather than Grievant.  Accordingly, this grievance must be denied.     
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the Level Three hearing:
Findings of Fact

1.
Grievant is employed by the Department of Health and Human Resources (“DHHR”) as a Housekeeper, Lead at Mildred Mitchell-Bateman Hospital.

2.
Kieth Anne Worden is Director of Human Resources at Mildred Mitchell-Bateman Hospital.  

3.
Bruce Cottrill is Assistant Director of Compensation and Classification for the West Virginia Division of Personnel (“DOP”).    
 
4.
Grievant was first employed by DHHR in July 1998 as a Housekeeper.  See DOP Ex 1.    

5.
Grievant was promoted to Housekeeper, Lead in 2007.  See G Ex 4 & DOP Ex 2.  During the relevant time frame covered by this grievance, Grievant was the only employee in the Housekeeping Department at Mildred Mitchell-Bateman Hospital who held the classification of Housekeeper, Lead.

6.
Grievant ordinarily worked the evening or night shift in her capacity as a Housekeeper, Lead at Mildred Mitchell-Bateman Hospital.

7.
Grievant’s regular duties as a Housekeeper, Lead included scheduling employees to work on the evening and night shifts, monitoring the work of those employees, and to strip and wax floors.

8.
At an unspecified date prior to August 24, 2012, Grievant’s immediate supervisor, Rhonda Nolan, retired.  See DOP Ex 4.  At the time of her retirement Ms. Nolan was a Supervisor II responsible for the Housekeeping Department and contract laundry operation at Mildred Mitchell-Bateman Hospital.  Prior to Ms. Nolan, Ms. Worden had served as the supervisor of the Housekeeping Department.


9.
Shortly after Ms. Nolan’s retirement, Grievant was asked to perform certain additional duties until a new Supervisor II was in place.   


10.
From August 24, 2012, to March 18, 2013, Grievant continued to work her regular ten hour per day shift, four days per week.  However, instead of devoting her entire shift to cleaning and other housekeeping duties, Grievant spent approximately an hour and a half each shift performing duties related to assigning work to various Housekeepers, signing leave and attendance forms, responding to requests for inventories of various supplies, and preparing work schedules for the employees in the Housekeeping Department.  See G Ex 5.  The remaining eight and one-half hours during her regular shift was ordinarily spent performing the same cleaning and housekeeping duties Grievant had performed before Ms. Nolan’s retirement.


11.
On August 24, 2012, Grievant had to work an extra eight-hour shift to complete the monthly schedule for the Housekeeping Department for the following month.  Grievant was paid for eight hours overtime at her regular rate as Housekeeper, Lead for that work.


12.
Various other duties previously assigned to Ms. Nolan were assumed by Patricia Franz, the Assistant Chief Executive Officer at Mildred Mitchell-Bateman Hospital.  See DOP Ex 4.

13.
Ms. Franz retained final approval authority over the work schedules which Grievant prepared.  Likewise, Ms. Franz was the only employee with authority to take disciplinary action over employees in the Housekeeping Department.

14.
During the relevant period from August 2012 to March 2013, Grievant was required to complete linen orders, a task previously accomplished by the Housekeeping Supervisor.  See G Ex 1.


15.
In addition, on or about October 28, 2012, Grievant completed a new employee orientation record for Roy McCallister.  See G Ex 1.


16.
In March 2013, Grievant was required to conduct a chemical inventory of all potentially hazardous chemicals used in the Housekeeping Department.  Ordinarily, this duty would have been performed by the Housekeeping Supervisor.  See G Ex 6.


16.
During the relevant period from August 2012 to March 2013, Grievant was required to respond to requests from the Human Resources Office to obtain leave slips from employees in the Housekeeping Department covering certain absences.  See G Ex 1.


17.
Although Grievant signed leave and attendance forms for all employees in the Housekeeping Department from August 24, 2012, to March 18, 2013, Grievant did not have authority to deny a request for leave submitted by any employee.  That authority was reserved to Ms. Franz.  See G Ex 7.

18.
While performing some duties previously accomplished by Ms. Nolan, Grievant was not delegated authority to make hiring or compensation determinations, or to complete employee performance evaluations on Housekeeping staff.


19.
Grievant has a high school education.  She has not completed any college program or obtained a college degree.


20.
The classification specification for Housekeeper, Lead, provides:

Nature of Work

Under general supervision, performs work at the full performance level as a lead worker in scheduling and/or reviewing the work of others, and guiding/training them while performing similar kinds of work.  Work requires the completion of routine custodial tasks.  Has little latitude to vary methods, procedures, or equipment used.  Performs related work as required.

Distinguishing Characteristics

Work at this level includes the assignment, review and oversight of the work of two or more permanent, full-time employees.  Performs related clerical work such as record or timekeeping.

Examples of Work

Dusts chairs, tables and other furniture or equipment.

Washes windows, walls and woodwork.

Sweeps, mops, and waxes floors.\Gathers and disposes of refuse.

Keeps bathrooms clean and supplied with linen and toilet tissue.

Varnishes, shellacs and polishes furniture and brass.

Shakes out bed linens and blankets, and makes beds.

Keeps a record of linens and cleaning supplies used within a specific area 
or time period.

Completes time reports and other appropriate paperwork.

Trains new employees.

Schedules, assigns, reviews, and oversees the work of other full-time 
employees.

Knowledge, Skills and Abilities

Knowledge of the methods, supplies, and equipment used to clean 
buildings, offices, and living areas.

Knowledge of disinfecting areas for compliance to health standards.

Ability to oversee and inspect the work of others for conformance to 
standards.

Ability to understand, give and follow written and oral instructions.

Ability to instruct and assist residents and other workers in their 
housekeeping duties.

Ability to maintain inventories and other routine reports.

Minimum Qualifications

Training:

Ability to pass a written test at the eighth grade level.

Experience:

Two years of full-time or equivalent part-time experience in housekeeping or related work, at least one year of which must have been in an institutional or recreational setting.

J Ex 2.


21.
The class specification for Supervisor II, the position previously held by Rhonda Nolan, provides:

Nature of Work:  Under general supervision, performs full-performance supervisory work overseeing a section of employees engaged in technical work requiring advanced training.  Work is reviewed by superiors through results produced or obtained in meetings.  May represent the agency before committees and the general public.  Performs related work as required.
Distinguishing Characteristics:  Supervisor 2 is distinguished from Supervisor 1 by the nature of the work supervised and by the level of collateral work assigned by the position.  The nature of work supervised is typically of a technical nature as opposed to clerical at the Supervisor 1 level.  May be a working supervisor performing related work of a more advanced level than the subordinate supervised.

Examples of Work


Plans, assigns, and coordinates the work of subordinates; trains 


employees in work methods.


Interprets and applies departmental policies and regulations for 


employees and others in state government.


Advises subordinates of changes in policy and procedure.


Responds to questions or problems of subordinates; restructures 


work procedures to align with changes in state or federal laws 

and programs.

Performs field visit inspections and spot-checks records to 



document activities and evaluate the performance of the unit.


Ensures that equipment, supplies, and materials are available to 


complete work.


Represents the unit before agency management, administrative 


hearings, business or civic groups, or other forums.


Performs employee performance evaluations, approves annual and 

sick leave, and recommends hiring, disciplinary actions and 


other employee activity.


Discusses personnel issues with employees; answers grievance 


issues within mandated time frames in an effort to solve 


problems.

Knowledge, Skills and Abilities


Knowledge of office methods and procedures; investigative 



procedures and techniques of technical specialty practice and 

methods.


Knowledge of departmental plans or procedures.


Ability to apply and instruct others in the application of governing 


laws, rules, and regulations.

Ability to make composite detailed reports based on individual 


reports of subordinates.


Ability to communicate effectively in oral and written form.


Ability to plan, assign, and coordinate the work of employees 


engaged in duties of a technical nature of field inspection 


work.

Minimum Qualifications


Training: Graduation from an accredited four-year college or 


university.


Substitution: Additional experience as described below may be 


substituted for the required training on a year-for-year basis.


Experience:  Two years of full-time or equivalent part-time paid 


experience in the area of assignment, one year of which must 

have been in an administrative or supervisory capacity.


Substitution:  Successfully completed graduate study in the area of 

assignment from an accredited four-year college or university 

may be substituted on a year-for-year basis, not to include the 

year of supervisory or administrative experience.
OR


Completion of a related course accredited by the Department of 


Education may be substituted for experience at the rate of 


1,080 hours per year, not to include the year of supervisory or 

administrative experience.

DOP Ex 3.


 22.
The DOP Policy on Temporary Classification Upgrades, as revised on July 10, 2010, provides, in pertinent part, as follows:
I.
PURPOSE:  To provide for the approval of a pay differential, as provided in Section 5.4(d) of the Administrative Rule, 143 CSR 1, for employees who, during a specified limited period of time, perform work on a full-time basis that is envisioned in a Division of Personnel job class of a higher rank as measured by salary range and an increased level of duties and/or responsibilities.

II
POLICY:

A.  Temporary classification upgrades will be approved by the 

Director of Personnel on demonstration by the requesting 


appointing authority that all other management options have 


been duly considered, and determined to be ineffective, in 


addressing the agency’s need.


B.  Temporary upgrades should be the agency’s final, not 


initial, method for addressing this need, as management may 

utilize its prerogative to schedule, staff, and adjust its 



workload.


C.  This policy applies to both classified and classified-exempt 

employees who are temporarily assigned to a higher 



classification under the following conditions:



1.  The assignment must be to a position in an acting 



capacity as a result of the separation or extended 



leave of absence of a higher-classified employee, for a 


short-term project, or for an emergency situation.



2.  The assignment shall be for no less than 30 



calendar days and no more than six months.




a.  Extensions may be granted in increments up 



to three months with the express written 




authorization of the Director of Personnel.




b.  A written request for an extension must be 




submitted to the Director of Personnel within a 




reasonable time period prior to the expiration 




date of the temporary upgrade appointment and 



must include justification for the requested 




extension.




c.  Exception: The Division of Highways 




previously-approved policy for certain 





designated “hourly classifications” which are 




upgraded on an intermittent basis. 

* * *

E.  An employee assigned to a temporary upgrade by proper 

authority shall receive a salary adjustment of 5% differential 


pay upgrade to a maximum of 15% beyond the current salary, 

or an increase to the minimum rate of the pay grade for the 


job class to which the employee is being temporarily 



upgraded, whichever is greater. . . .


F.  Classified employees proposed for temporary upgrade 


shall have attained permanent status and meet the minimum 

requirements of training and experience for the position to 


which they will be temporarily upgraded.  Any licensure 


requirements must be satisfied at the time of the upgrade.

G.  Employees being assigned to a temporary upgrade must 

sign a Letter of Understanding which details the terms and 


conditions of the assignment, including, at a minimum, the 


reason, duration, upgraded job class, and upgraded salary, 


and the letter shall be included in the documentation required 

to process the Personnel Transaction Form (WV-11) making 

the temporary upgrade effective. . . .

J Ex 1 (emphasis in original). 


23.
As a classification and compensation specialist, it was Mr. Cottrill’s expert opinion that the duties which Grievant predominantly performed during the time period relevant to this grievance came within the classification specification for Housekeeper, Lead. 
Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met her burden.  Id.


 DHHR’s discretion to pay an employee in one classification for performing the duties of another classification is limited by the policies established by the West Virginia Division of Personnel (“DOP”).  Because DHHR’s authority to act was limited by established DOP policies, DOP was appropriately joined as an essential party to this grievance on July 23, 2013. 

Under DOP’s Administrative Rule, Grievant is seeking a “salary adjustment” which may include a change resulting from a temporary classification upgrade.  See 143 C.S.R. 1 § 3.77 (2012).  DOP’s Administrative Rule more specifically provides:

4.8.  Temporary Classification Upgrade - With the approval of the Director, an appointing authority may temporarily upgrade the classification of an employee temporarily performing the duties of a position in a higher pay grade due to a separation or an extended leave of absence, for a short-term project, or in an emergency situation. A temporary classification upgrade shall be within the same service, classified or classified-exempt, and, except for classes allocated to the approved hourly pay schedule, shall be for a continuous period of no less than thirty (30) days and no more than six (6) months.  The Director, at his or her discretion, may extend the period of a temporary classification upgrade period by increments of three months or less.  The Board shall establish salary, qualification, and administrative standards for implementation of this subsection.

The Division of Personnel’s Policy on Temporary Classification Upgrades provides more specific guidance on what is necessary to meet the requirements for a temporary upgrade.  That policy appears to contemplate a situation such as that presented in this grievance.  Here, the duties of a vacant position were reassigned to more than one employee with the higher end supervisory duties being reserved to the hospital’s Assistant CEO and other lower end supervisory work, such as drafting schedules and completing routine paperwork assigned to Grievant.  Grievant performed these duties each day, and then spent the remainder, and the vast majority of each shift, performing the same duties she had previously performed as a Housekeeper, Lead.


The Grievance Board’s role in matters such as this is not to act as an expert, or to simply substitute its judgment in place of DOP.  See Williams v. Dep’t of Health & Human Res., Docket No. 2010-1592-DHHR (Dec. 10, 2012); Moore v. Dep’t of Health & Human Res., Docket No. 94-HHR-126 (Aug. 26, 1994).  Instead, the Grievance Board’s responsibility is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion.  Williams, supra.  In this particular matter, it is undisputed that Grievant performed the duties asked of her by her superiors at Mildred Mitchell-Bateman Hospital during the period from August 2012 to March 2013 when the Supervisor II position over the Housekeeping Department was temporarily vacant.  Each additional task that Grievant may not have routinely performed in the past was properly assigned to her by hospital management.  

Notwithstanding that Grievant had no discretion on whether to accept these additional assignments, a preponderance of the evidence indicates that Grievant’s predominant duties during the period from August 24, 2012, to March 18, 2013, came within the class specification for Housekeeper, Lead.  As explained by DOP’s Assistant Director for Classification and Compensation, Mr. Cottrill, the DOP Policy on Temporary Classification Upgrades contemplates that employees will be assigned some additional duties within their existing classification, such as took place here, without being given the level of delegated authority required to receive a compensated temporary upgrade.  Therefore, Grievant failed to demonstrate that the duties she performed during the relevant time frame came within the class specification for Supervisor II, or otherwise satisfied the strict criteria required to qualify for a temporary upgrade in accordance with DOP’s Administrative Rule and Policy on Temporary Classification Upgrades.        

      
 The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met her burden.  Id.


2.
DOP’s interpretations of the classification specifications for the positions of Housekeeper, Lead and Supervisor II are not clearly erroneous and, therefore, should be accorded great weight. See W. Va. Dep’t of Health & Human Res. v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993).  


3.
Grievant did not establish that either the Department of Health and Human Resources or the Division of Personnel violated any statute, regulation or policy, or that either agency abused its substantial discretion, by failing or refusing to compensate Grievant at a higher rate for temporarily performing some of the duties which were previously performed by a Supervisor II over the Housekeeping Department at Mildred Mitchell-Bateman Hospital. 

Accordingly, this grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: August 14, 2014



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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