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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

COTY S. REXRODE,


Grievant,

v. 






DOCKET NO. 2014-0857-MAPS

DIVISION OF CORRECTIONS/

HUTTONSVILLE CORRECTIONAL CENTER,


Respondent.


DECISION

This grievance was filed at level three of the grievance procedure by Grievant, Coty S. Rexroad, on January 7, 2014, after he was suspended for three days without pay.  His statement of grievance is lengthy, but can be summarized as contesting the discipline imposed based on the fact that a co-worker was given a written reprimand for what Grievant views as the same infraction.  The relief sought by Grievant is “to have my suspension lowered to a written reprimand and 3 days back pay from my suspension.”


A level three hearing was held before the undersigned Administrative Law Judge on June 24, 2014, in Elkins, West Virginia.  Grievant appeared pro se, and Respondent was represented by Cynthia Gardner, Assistant Attorney General.  This matter became mature for decision on July 15, 2014, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.  Grievant summarized his position orally at the conclusion of the level three hearing.


Synopsis

Grievant was suspended for three days without pay for not properly conducting an inmate count at 12:00 a.m., on September 25 and 26, 2013.  Three inmates in three different cells had placed dummies in their cell beds, and were in other cells.  Grievant did not stop long enough at the cells during the count to make sure that breathing humans were in them, and did not discover the dummies in any of the three cells.  Grievant did not dispute that he had not properly conducted the inmate count.  Grievant argued he should have received the same punishment as the officer who conducted the 2:00 a.m. inmate count, and also missed dummies in two of the cells.  That officer did discover there was a dummy in the one of the three cells.  This other officer received a written reprimand.  Respondent concluded that Grievant was more negligent than the other officer based on the fact that he was moving very quickly as he glanced in each cell, while the other officer moved more slowly and stopped to check the cells using his flashlight.  While the other officer gave the appearance of conducting a more proper inmate count than Grievant, it is apparent that his slower pace did not, in fact, equate to following proper procedure as he also missed two of the three dummies, and he was disciplined for this.  Nonetheless, Grievant did not meet his burden of proving that he should have received the same punishment as the other officer.

The following Findings of Fact are made based upon the record developed at the level three hearing.


Findings of Fact

1.
Grievant is employed by the Division of Corrections (“DOC”), at Huttonsville Correctional Center (“HCC”), as a Correctional Officer II.  He has been an employee of HCC since February 15, 2013, and was previously employed at HCC from November 1, 2010, to November 16, 2012.


2.
HCC houses all levels of prisoners, from maximum security prisoners to minimum security prisoners, in individual cells and in dormitory style housing.


3.
On September 25 and 26, 2013, Grievant was working the night shift at HCC, from 10:00 p.m. to 6:00 a.m., on Unit B-2.  There are two levels of cells on this Unit, with some housing individual inmates, and some housing more than one inmate.  The approximately 70 inmates are not required to be locked in their cells at all times on this Unit.  At shortly before midnight on September 25, 2013, the call was made for the inmates to return to their cells for the night, and for the cells to be locked down.  Grievant then began the inmate count.


4.
After the call for lockdown, some of the inmates still had the lights on in their cells.  Grievant started the inmate count, moving quickly from one cell to the next, looking briefly in the small cell window, approximately 30" x 9", to see if the inmates were in their cells.  At the cells where there was no light on, the proper procedure was for Grievant to shine a light into the cell, and stop long enough to make sure there was a breathing person in the cell, verified by observing the rise and fall of the chest.  Grievant did not stop this long at any of the cells.


5.
Grievant had been trained on the proper procedure for conducting an inmate count.


6.
At the time Grievant conducted the inmate count on September 25 and 26, 2013, the inmates in three cells, 91, 109, and 118, had placed dummies in their beds, and the inmates were all in other cells in the Unit.  Grievant did not discover during the count that these inmates were not in their cells, or that any of the cells had more inmates in them than they should have held.


7.
Correctional Officer II Daniel Thornhill conducted the 2:00 a.m. inmate count on September 26, 2013.  Officer Thornhill is older than Grievant and he moved more slowly from one cell to the next than Grievant, stopping briefly to shine his light in each cell.  The lights in most if not all of the cells were turned off by this time.  Officer Thornhill did not discover that the inmates assigned to cells 91 and 118 were not in their cells.  Officer Thornhill did stop at cell 109 and tried to get the inmate’s attention.  When he got no response he called for assistance, and then entered the cell and discovered that the inmate was not in the cell, but had placed a dummy in his bed.


8.
By letter dated December 10, 2013, Officer Thornhill received a written reprimand for failure to follow the proper procedure during an inmate count; that is, failure to ensure that he saw “living, breathing flesh before counting the inmate present.”  Officer Thornhill had been employed at HCC since June 15, 2013, as a reinstated employee, and had attended the West Virginia Corrections Academy in 1998.  The record does not reflect how long Officer Thornhill had worked at HCC prior to June 15, 2013, or the circumstances of his break in service.  He had received no prior discipline.


9.
By letter dated December 18, 2013, Grievant received a three-day suspension without pay for failure to properly conduct the inmate count, breach of facility security, unsatisfactory job performance, failure to comply with directives, procedures or post orders, and gross negligence, all related to his role in September 25 and 26, 2013 inmate count.  The gross negligence was explained as “you conducted the count at a very fast pace, resulting in gross negligence.”  Grievant had received no prior discipline.

Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant acknowledges that he did not properly conduct the inmate count, and that he should have received some punishment for his failure to properly conduct the count.  Grievant’s complaint is that Officer Thornhill received a written reprimand for this incident, while he received a three-day suspension.  Grievant believes that he and Officer Thornhill should have received the same punishment.  Grievant pointed out that the Division of Personnel’s Rules require “like penalties for like offenses.”  143 C.S.R. 1 § 12.5. Respondent’s rationale for the different penalties was that Grievant moved much more quickly than Officer Thornhill as he went from cell to cell, barely taking time to do more than glance in the cell.  Respondent argues that Grievant’s quick count was more negligent than that of Officer Thornhill, who stopped and looked in the cells, actually discovering one of the three dummies.  Grievant’s argument is that although Officer Thornhill did move more slowly than Grievant, and discovered a dummy in one cell, he still missed dummies in two cells, indicating that he was not properly conducting the inmate count.  Indeed, Officer Thornhill did not conduct a proper count, and was disciplined for this.

 “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

The distinction Respondent draws between Grievant’s conduct and that of Officer Thornhill is tenuous.  However, while Grievant makes a good argument, the undersigned would be substituting her own judgement for that of Respondent were she to determine that Grievant’s conduct was the same as Officer Thornhill’s, and that the penalties should have been the same.  Grievant did not demonstrate that his punishment should be reduced to a written reprimand.


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Respondent proved the charges against Grievant.


3.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  


4.
“Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

5.
Grievant did not demonstrate that Respondent violated its substantial discretion in determining that the penalty of a three-day suspension should be applied in these circumstances to Grievant’s conduct.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
August 4, 2014

