WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
THOMAS ERIC STALNAKER,



Grievant,

v.







     Docket No. 2013-1084-MAPS

DIVISION OF CORRECTIONS/MOUNT

OLIVE CORRECTIONAL COMPLEX,



Respondent.

DECISION


Grievant, Thomas Stalnaker, was employed by the Division of Corrections (“DOC”) at the Mount Olive Correctional Complex (“MOCC”).  In 2007 he was a Correctional Officer 2 when he was voluntarily assigned to the K-9 Unit, and assigned two dogs to handle.
 This assignment carried a reallocation to the classification of Correctional Officer 3 at the rank of Corporal and the accompanying 5% salary increase.  Mr. Stalnaker filed a level one grievance form dated January 23, 2013, contesting his reassignment out of the K-9 Unit, and back to a Correctional Officer 2 at the Mount Olive Correctional Complex. For the statement of grievance he wrote:
I, Corporal Thomas Stalnaker, am filing this grievance based on Captain Kevin Vandevander’s findings of my home kennel inspection and canine Maxx’s shot record on December 12, 2012 at approximately 1330 hrs and confidentiality of the matter on the day of December 13, 2012.
As relief, Grievant sought reinstatement as Corporal in the MOCC K-9 Unit; return of the two dogs to his home kennel, along with the assigned vehicle and equipment; restitution in the amount of $100,000 for “stress, mental anguish, embarrassment and defamation of character;” and to be given the two dogs when they are retired from the K-9 service.

A level one hearing was held on February 6, 2013, and a decision denying the grievance was issued on February 26, 2013.  After a timely appeal was filed, a level two mediation was held on July 2, 2013. Grievant then appealed to level three.

A level three hearing was held in Beckley, West Virginia on January 15, 2014. Grievant personally appeared and was represented by Lee Harper.  Respondent was represented by John H. Boothroyd, Assistant Attorney General.  At the start of the hearing, Grievant revealed that he had voluntarily resigned from employment with Respondent and had taken employment with another law enforcement agency.  He stated that he did not want to return to work for the Respondent, and amended his request for remedy to two items; restitution for damages as described in his original remedy statement and to be given the two dogs that he had worked with, upon their retirement from service for Respondent.  The parties presented Proposed Findings of Fact and Conclusions of Law, the last of which was received by the West Virginia Public Employees Grievance Board on February 19, 2014.  This matter became mature for decision on that date.

Synopsis

Respondent reassigned Grievant as a Correctional Officer 2 at MOCC from the K-9 Unit for alleged violation of rules related to the upkeep of the dog kennels, and vaccinations of the dogs in his care. The dogs were returned to MOCC and reassigned to another officer in the K-9 Unit. As a result of the reassignment, Grievant was reallocated from a Correctional Officer 3 to a Correctional Officer 2, but his rate of pay was not reduced.  Grievant argues that some of the alleged violations were not true and that the punishment was too severe for the remaining minor infractions.  Because he now has other employment, Grievant does not wish to be reinstated to his position with Respondent’s K-9 Unit, but seeks to be paid $100,000 in damages and to have the two dogs given to him upon their retirement from active service.  Neither of the remedies Grievant now seeks is available from the West Virginia Public Employees Grievance Board. Accordingly, the grievance must be denied.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant was employed by Respondent DOC as a Correctional Officer 2 at the MOCC.  On October 16, 2007, Grievant received a voluntary reassignment to the DOC K-9 Unit where he was assigned two dogs to train and work with.  This assignment carried a reallocation to the classification of Correctional Officer 3 at the rank of Corporal and the accompanying 5% salary increase.

2.
On December 12, 2012, Captain Kevin Vandevander, K-9 Commander, made an inspection of the home kennels where Grievant kept his two K-9 Unit dogs. During this inspection Captain Vandevander determined that Grievant was not current with the vaccination shots for one of the dogs and that the kennels where the dogs were being kept did not meet DOC standards. Among the violations cited, were that the kennels holding Maxx and Judge did not have a roof, the dogs were being kept in close proximity to non-correctional dogs, and that the kennels had not been properly clean.

3.
As a result of this inspection, Captain Vandevander wrote a memorandum to Associate Warden Paul Perry, recommending that Grievant be reassigned from the K-9 Unit and that the correctional dogs be reassigned to a different handler. Respondent’s Exhibit 1.

4.
Based upon Captain Vandevander’s memorandum and past performance issues related to Grievant, Associate Warden Perry concurred with Captain Vandevander’s recommendation and forwarded it to MOCC Warden, David Ballard.  Warden Ballard approved the recommendation of Associate Warden Perry, and by letter dated January 4, 2013, informed Grievant that he was immediately removed from the K-9 Unit and reassigned as a Correctional Officer 2.  Grievant’s demotion and reallocation to a Correctional Officer 2 became effective February 1, 2013. Because Grievant’s salary fell within the pay grade for a Correctional Officer 2, his salary was not reduced by the demotion and reallocation.

5.
Grievant denies that his kennels were in violation of regulations.  Grievant argues that there are no specific guidelines adopted by the DOC regulating the construction of the correctional dog kennels and asserts that he maintained the correctional dogs assigned to him in a safe and healthy environment. He filed a grievance dated January 23, 2013, contesting his demotion, the specifics of which are set out above.

6.
Grievant voluntarily resigned his employment with Respondent on February 14, 2013. His resignation was accepted, and became effective March 1, 2014. Grievant has accepted employment with another law enforcement agency and does not want to be reinstated to employment with Respondent in any capacity.

7.
Maxx and Judge are still healthy and productive dogs and have been assigned to another officer in the K-9 Unit for service. They will remain in service as long as they can productively carry out their assigned duties. When a K-9 Unit dog needs to be retired from service, the DOC finds an appropriate home for placement. Normally, if the K-9 handler seeks to keep the retired dog, the handler is given the dog if that is considered an appropriate home. The best interest of the dog is the most important criterion.


8.
It is anticipated that neither Maxx nor Judge will be retired from service for quite some time.  A number of factors may change between the present and that time which could significantly impact the appropriate placement of either of these dogs.

Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).  However, for the reasons discussed below a determination on the merits would be nothing more than an advisory opinion.


Less than a month after filing this grievance, Grievant resigned his employment with Respondent.  At the level three hearing Grievant made it clear that even if he were to prevail in this matter, he does not seek to be reinstated to employment with Respondent.  Additionally, Grievant’s annual salary was not reduced when he was reassigned from the K-9 Unit and demoted to Correctional Officer 2 classification. Consequently, if he prevailed in this matter he would not be entitled to back pay.  Grievant states that the only remedies he now seeks are payment in the amount of $100,000 for “stress, mental anguish, embarrassment and defamation of character;” and to be given the two dogs when they are retired from the K-9 service.


With regard to Grievant’s claim for payment in the amount of $100,000, Grievant would not be entitled to an award of monetary damages of this kind through the grievance process even if he prevailed on the merits. Damages such as medical expenses, mental anguish, stress, and pain and suffering are generally viewed as “tort-like” damages which have been found to be unavailable under the Grievance Procedure. Dunlap v. Dep’t of Environmental Protection, Docket No. 2008-0808-DEP (Mar. 10, 2009). Spangler v. Cabell County Board of Education, Docket No. 03-06-375 (March 15, 2004); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).

Grievant’s request for relief that he be given ownership of Maxx and Judge when they retire from service is also unavailable.  These two dogs will continue to be working in the K-9 Unit for an undetermined amount of time. Many things could happen to create a change of circumstances for Grievant and the dogs prior to their retirement from service. Not the least of which could include them becoming strongly attached to their present handler.
 The undersigned has no authority to remove these dogs from service at the present time. To determine what would be in the best interest of the dogs upon their retirement, at some time in the future, would be premature and require a great deal of speculation.  “When the relief sought by a [g]rievant is speculative or premature, or otherwise legally insufficient, [the] claim must be denied.” Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Russell v. Kanawha County Bd. of Educ., Docket No. 89-20-671 (Jan. 17, 1990); Braun v. Brooke County Bd. of Educ., Docket No. 2011-0674-BroED (Sept. 9, 2011).  Accordingly, even if Grievant were to prevail on the merits of this grievance, this remedy would not be available to him.

The Procedural Rules for the West Virginia Public Employees Grievance Board state, in part, that:
A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested. 

156 C.S.R. 1 § 6.11.  In situations where “it is not possible for any actual relief to be granted, any ruling issued by the [administrative law judge] regarding the question raised by this grievance would merely be an advisory opinion.” This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).‟ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002). “[R]elief which entails declarations that one party or the other was right or wrong, but provides no substantive, practical consequences for either party, is illusory, and unavailable from the Grievance Board.” Price v. Dep’t of Health & Human Ser., Docket No. 2013-0156-DHHR (Jan. 18, 2013); Miraglia v. Ohio County Bd. of Educ., Docket No. 92-35-270 (Feb. 19, 1993). The Grievance Board has consistently held that “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

Grievant has resigned his position at the DOC and does not wish to be reinstated to any position with the Respondent. The remedies he seeks are wholly unavailable under the grievance procedure. Accordingly, all of Grievant’s claims are now moot and the grievance is DENIED.
Conclusions of Law

1.
Damages such as medical expenses, mental anguish, stress, and pain and suffering are generally viewed as “tort-like” damages which have been found to be unavailable under the Grievance Procedure. Dunlap v. Dep’t of Environmental Protection, Docket No. 2008-0808-DEP (Mar. 10, 2009). Spangler v. Cabell County Board of Education, Docket No. 03-06-375 (March 15, 2004); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).


2.
When the relief sought by a grievant is speculative or premature, or otherwise legally insufficient, [the] claim must be denied.” Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Russell v. Kanawha County Bd. of Educ., Docket No. 89-20-671 (Jan. 17, 1990); Braun v. Brooke County Bd. of Educ., Docket No. 2011-0674-BroED (Sept. 9, 2011).


3.
In situations where it is not possible for any actual relief to be granted, any ruling issued by the administrative law judge regarding the question raised by this grievance would merely be an advisory opinion. This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).‟ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).

4.
The Grievance Board has consistently held that “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

5.
Grievant has resigned his position at the Division of Corrections, and does not wish to be reinstated to any position with the Respondent. The remedies which Grievant does seek are wholly unavailable under the grievance procedure.

Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATED: MARCH 26, 2014.


​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​          ___________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Maxx is a detection canine used for finding controlled substances, and Judge is a patrol canine used for security and apprehension. 


� The undersigned does not wish to diminish Grievant’s affection for Maxx and Judge.  From his testimony, it was clear that he viewed them as members of his family.  However, it is impossible to know what conditions may change before these dogs retire from service.
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