WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

KRISTINE TUPPER,



Grievant,

v.







     Docket No. 2014-0774-DHHR

DEPARTMENT OF HEALTH 

AND HUMAN RESOURCES/

JACKIE WITHROW HOSPITAL,



Respondent.

DECISION


Grievant, Kristine Tupper, was a probationary employee for the Department of Health and Human Resources (“DHHR”) at Jackie Withrow Hospital (“Hospital”).  Ms. Tupper filed an expedited grievance to level three
 dated December 13, 2013, alleging that she was dismissed from employment without good cause and that she was denied the opportunity to have a representative of her choice at a disciplinary meeting.  Grievant seeks, “To be made whole in every way including back pay with interest and all benefits restored.”

A level three hearing was held in Beckley, West Virginia on April 22, 2014. Grievant appeared at the hearing with her representative Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by Steven R. Compton, Senior Assistant Attorney General.  The parties submitted Proposed Findings of Fact and Conclusions of Law, the last of which was received at the West Virginia Public Employees Grievance Board on June 16, 2014.  This matter became mature for decision on that date.

Synopsis


Respondent terminated Grievant’s probationary employment for misconduct of abusing a resident by failing to follow Hospital protocol when Grievant stood between a resident who was advancing with a motorized wheelchair, and Grievant’s supervisor who was feeding another resident in the Dining Hall.  Respondent failed to prove by a preponderance of the evidence that Grievant was guilty of “abuse” as defined by the Code of State Rules. Respondent also failed to prove that Grievant was guilty of the misconduct with which she was charged.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Jackie Withrow Hospital is a long-term nursing facility operated by the DHHR and located in Beckley, West Virginia.


2.
Grievant, Kristine Tupper, was employed as a Health Service Worker at Jackie Withrow Hospital on July 23, 2013.  Grievant was subject to a six-month probationary period.



3.
On November 23, 2013, Grievant was involved in an incident with a female patient at the Hospital, TH.
 


4.
Around 5:00 p.m., Grievant responded to loud shouts coming from one of the resident’s room. As Grievant was approaching the room, TH cut Grievant off with her motorized wheelchair before Grievant could enter the room.  Grievant told TH not to go into the room.  TH ignored Grievant and proceeded into the room and fussed at the other patient for shouting and keeping people from eating their dinner. Initially, TH blocked Grievant’s access into the room.


5.
Grievant made it into the room, around TH and her chair and checked on the patient.  Another staff person was starting to feed the resident which calmed her down.

6.
Grievant left the room and TH followed her out and started berating her saying, “who the hell do you think you are telling me I can’t go in that fucking room?  Who do you think you are bitch to tell me I can’t go anywhere? I can go anywhere I want.”


7.
Grievant told TH that what was happening in another resident’s room was none of her business and that TH was keeping her from doing her job.  Grievant then went to the nurse’s station bathroom while TH continued to berate her.  As Grievant was walking away to avoid a confrontation, TH called Grievant a “fucking bitch” and Grievant responded “right back at you.”

8.
When Grievant came out of the restroom, TH went back to her room and Grievant went to the cafeteria to report the incident to her supervisor, Nancy Wells, who was the charge nurse for that shift. Ms. Wells is a Licensed Practical Nurse (“LPN”) and Grievant’s immediate supervisor.  Respondent’s Exhibit 2.


9.
Ms. Wells was at a table in the dining room feeding a patient when Grievant began reporting to her the incident that had happened with TH.  Grievant was speaking in a louder than normal voice to Ms. Wells so she could be heard over the television and the other resident who was mumbling.

10. 
While Grievant was talking to Ms. Wells, TH came into the dining room in her motorized wheelchair and sped toward Grievant saying that she had been listening to Grievant running her mouth.  Grievant told TH that she was just reporting the incident to her supervisor as she was supposed to.

11.
TH could not have heard Grievant from her room and had apparently followed Grievant up the hallway to continue to berate her.


12.
As TH approached, Grievant stood between TH and Ms. Wells who was still engaged in feeding another resident at the table. TH kept approaching until her wheelchair was against Grievant’s legs. Grievant was backed up until Ms. Wells and the resident she was feeding were right behind her. Grievant was afraid to move out of the way because she thought TH would run into Ms. Wells and the other resident.


13.
Grievant told TH, “Don’t think you’re going to run me over with this chair.”  TH pressed forward causing Grievant to lean slightly forward, and TH leaned up and slapped her across the face.  Grievant held her arm in front of her face so TH could not hit her again but did not retaliate in any way.

14.
At that point, Ms. Wells told TH to leave the dining room.  TH left the dining room and went up the hall.  Grievant pushed the dinner-tray cart down the hall.  


15.
Ms. Wells had Grievant fill out an incident report form.  Grievant filled out a second incident report form when another coworker stated that TH had admitted slapping Grievant.


16.
Rebecca Marsh is the Social Services Supervisor at the Hospital. She was assigned to conduct an investigation into the incident that took place on November 23, 2013.  Ms. Marsh interviewed Grievant regarding the incident on November 25 and November 26, 2013. At the November 25 interview, in addition to Ms. Marsh and Grievant, also present were Cathy Short, RN Unit Director, and Aimee Bragg, Assistant Nursing Home Administrator.  At the November 26 interview, Ms. Marsh, Grievant, and Angie Booker, Nursing Home Administrator, were present.


17.
Administrator Booker asked Grievant, “Okay, so when you say you were standing your ground what does that mean.”  Grievant replied:

I didn’t give her any more room to come closer. I stepped back the first time she came right up to my legs with the wheelchair. I stood there cause I didn’t want her to come any further in. She really didn’t have much more room to go and Nancy was feeding [another resident] right behind me.


18.
Administrator Booker told Grievant that a witness said Grievant pointed her finger in TH’s face when she was talking to her. Grievant denied doing that and said that she raised her arm to keep TH from hitting her again.  Respondent’s Exhibit 3.

19.
Administrator Booker and Supervisor Marsh also interviewed Rosa Blankenbeckler, who is a Health Service Worker at the Hospital.  A transcript
 of the interview with Ms. Blankenbeckler, was introduced into evidence as Respondents Exhibit 4.  Ms. Blankenbeckler was in the dining room when the incident took place on November 23, 2013.  She stated that LPN Wells was present and did not intervene between Grievant and TH until after TH had slapped Grievant.  Ms. Blankenbeckler told Administrator Booker that Grievant shook her finger in TH’s face and slapped TH’s arm after TH slapped Grievant.  Ms. Blankenbeckler was not present at the hearing and did not testify.  Grievant did not strike TH, in any way.


20.
While other employees and residents were interviewed - including Grievant’s immediate supervisor, Ms. Wells - only the statements of Grievant and Ms. Blankenbeckler were offered as evidence. These statements were the only evidence relied upon by Administrator Booker in making her decision regarding discipline of Grievant for the incident.  Administrator Booker’s level three testimony.

21.
As a result of the investigation, the administration found that Grievant was guilty of patient abuse.
  They reported the incident to the Office of Health Facilities Licensing and Certification. (OHFLAC) as required by statute.  OHFLAC made no finding of abuse.  The Hospital is governed by the same definition of abuse as OHFLAC.

22.
A predetermination conference was held on December 9, 2013. Present at the conference were Administrator Booker, Serena Hamb, Human Resources Director, Social Services Supervisor Marsh, Donna Ortiz, Assistant Director of Nursing, and Grievant.  Grievant requested representation by co-worker Nola Lilly.  Ms. Lilly was not scheduled to work at the Hospital but choose to participate in the conference by telephone. Neither Grievant nor Ms. Lilly objected to this arrangement.  Another co-worker, Matthew Hodge, was with Grievant at the conference.


23.
By letter dated December 10, 2013, Administrator Booker terminated Grievant’s employment at the Hospital.  Administrator Booker stated that Grievant’s dismissal was warranted because Grievant allegedly admitted that she:
[B]locked the resident from moving her wheelchair forward, that [she] locked [her] knees in place to stand her ground, and [she] also admitted that you pointed your finger.


24. 
Ms. Booker did not consider any of Grievant’s actions prior to the incident in the dining room, including her utterance of the phrase “right back at you” as part of the justification for Grievant’s dismissal.  Level three testimony of Administrator Booker.

25.
There was no evidence presented related to Grievant’s performance during her probationary period, other than the incident which took place on November 23, 2013.  

Discussion


When a probationary employee is terminated on grounds of unsatisfactory  performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory. Bonnell v.

W. Va. Dep't of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990). 

When, as in this case, a probationary employee is dismissed for misconduct, the dismissal is disciplinary and the burden of proof rests with the employer. Respondent must meet that burden by proving the charges against the grievant by a preponderance of the evidence. Mendenhall v. Dep’t of Health & Human Res./Bureau for Children & Families, Docket No. 2011-0997-CONS (Apr. 26, 2011); Burchfield v. Div. of Highways, Docket No. 2010-1498-DOT (Apr. 5, 2011); Gueser v. Dep’t of Health & Human Res., Docket No. 2010-1341-DHHR (Dec. 1, 2010); Nicholson v. W. Va. Dep't of Health & Human Res./Bureau for Child Support Enforcement, Docket No. 99-HHR-299 (Aug. 31, 1999); Wolfe v. Dep't of Transp./Div. of Highways, Docket No. 95-DOH-491 (July 31, 1996).


 SEQ CHAPTER \h \r 1The Division of Personnel’s Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” 143 C.S.R. 1 § 10.1(a).


A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. 143 C.S.R. 1 § 10.5(a). The Division of Personnel’s Administrative Rule establishes a low threshold to justify termination of a probationary employee. Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008). A probationary employee is not entitled to the usual protections enjoyed by a permanent state employee. The probationary period is used by the employer to ensure that the employee will provide satisfactory service. An employer may decide to either dismiss the employee or simply not retain the employee after the probationary period expires. Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002); cited in Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0961-MAPS (Jan. 7, 2009); Roberts v. Dep’t of Health and Human Res./Lakin State Hosp., Docket No. 2008-0958-DHHR (Mar. 13, 2009); Bauguess v. Dept. of Natural Res., Docket No. 2011-0410-DOC (Feb. 22, 2011).

However, the Respondent must still prove the alleged misconduct of which Grievant is accused to justify the termination of her probationary employment for said misconduct. Mendenhall, supra. 

In this case, Administrator Booker stated that Grievant’s dismissal was warranted because Grievant allegedly admitted that she:

[B]locked the resident from moving her wheelchair forward, that [she] locked [her] knees in place to stand her ground, and [she] also admitted that you pointed your finger.

Respondent’s Exhibit 1.  (Dismissal letter).  The Hospital administration concluded that these actions by Grievant constituted verbal abuse of resident TH.  The standards for resident care in long-term care facilities are set by federal and state rules and regulations.  The Code of State Rules, defines “abuse” generally as:

The willful infliction of injury, unreasonable confinement, intimidation, or, punishment, which results in pain, mental anguish or harm, even if the resident is unaware the harm has occurred. 
W. VA. CODE ST. R. § 69-6-2.1

More specifically, “Physical Abuse” is defined as:

Abuse resulting from Nurse Aide to resident contact including but not limited to striking the resident with a part of the body or with an object; shoving, pushing, pulling, pinching, tugging or twisting any part of the resident’s body with fingers or nails; burning or sticking the resident with an object; engaging in physical contact that is knowingly, intentionally, recklessly or carelessly that causes, or is likely to cause, death, physical injury, pain or psychological harm to the resident; inappropriate or improper use of restraints or isolation; and acts of retaliation even in response to a physical attack.
W. VA. CODE ST. R. § 69-6-2.9. 

Finally, “Verbal Abuse” is defined in the Code of State Rules as:
Statements made to, or in the presence of, a resident that  result in ridicule or humiliation of the resident or the use of oral, written or gestured language that includes cursing, the use of demeaning, derogatory references to or descriptions of a resident or his or her family.
W. VA. CODE ST. R. § 69-6-2.13.


Respondent did not prove that Grievant intentionally, recklessly, or carelessly made any physical contact with resident TH.  In fact, the only intentional physical contact in the incident resulted when TH smacked Grievant across the face.  Additionally, Respondent did not prove that while she was in the Dining Room, Grievant made any statement to TH that was demeaning, ridiculing or derogatory.
 Accordingly, Respondent did not prove that Grievant had committed “abuse” of TH as that term is defined in W. VA. CODE ST. R. § 69-6-2.  It is noteworthy that OHFLAC uses the same definition of “abuse” and that agency found that Grievant’s actions did not constitute abuse.  If OHFLAC had made such a finding Respondent would be bound by it. See, Walker v. Dep’t of Health and Human Res./Jackie Withrow Hosp., Docket No. 2009-1475-DHHR (Feb.. 10, 2010).


Respondent also argued that Grievant’s determination to “stand her ground” blocked TH from going forward with her wheelchair and escalated the confrontational nature of the situation.  Respondent notes that the training for staff at the Hospital instructs them to walk away from residents who were attempting to confront them if possible. Respondent argues that Grievant disregarded this training by failing to walk away when TH indicated that she was going to run into Grievant with her wheelchair. This argument might be convincing had Grievant been standing in the middle of the room. However, the evidence demonstrates that Grievant backed up from the approach of TH until her supervisor, and the resident that her supervisor was feeding were directly behind her. Grievant was concerned that if she moved any further TH would run into her supervisor or the resident.  Under these circumstances, it was not unreasonable for Grievant to place herself between TH and the other resident.  Her supervisor, Ms. Wells, was present at the time and apparently did not find fault with Grievant’s decision.  

Grievant admitted that, in hindsight, it might have been better for her to step to the side and remove herself from the Dining Room. However, given the nature of the incident, it was certainly not unreasonable for Grievant to stand between TH and the other resident to avoid accidental harm by that resident being struck by the motorized wheelchair. Respondent failed to prove that Grievant was guilty of misconduct in the incident.  Accordingly, the grievance is GRANTED.
Conclusions of Law

1.
When, a probationary employee is dismissed for misconduct, the dismissal is disciplinary and the burden of proof rests with the employer. Respondent must meet that burden by proving the charges against the grievant by a preponderance of the evidence. Mendenhall v. Dep’t of Health & Human Res./Bureau for Children & Families, Docket No. 2011-0997-CONS (Apr. 26, 2011); Burchfield v. Div. of Highways, Docket No. 2010-1498-DOT (Apr. 5, 2011); Gueser v. Dep’t of Health & Human Res., Docket No. 2010-1341-DHHR (Dec. 1, 2010); Nicholson v. W. Va. Dep't of Health & Human Res./Bureau for Child Support Enforcement, Docket No. 99-HHR-299 (Aug. 31, 1999); Wolfe v. Dep't of Transp./Div. of Highways, Docket No. 95-DOH-491 (July 31, 1996).


2.
The Division of Personnel’s Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” 143 C.S.R. 1 § 10.1(a).

3.
A probationary employee is not entitled to the usual degree of protections enjoyed by a permanent state employee. Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002); cited in Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0961-MAPS (Jan. 7, 2009); Roberts v. Dep’t of Health and Human Res./Lakin State Hosp., Docket No. 2008-0958-DHHR (Mar. 13, 2009); Bauguess v. Dept. of Natural Res., Docket No. 2011-0410-DOC (Feb. 22, 2011). However, the Respondent must still prove the alleged misconduct of which Grievant is accused to justify the termination of her probationary employment for said misconduct. Mendenhall, supra. 


4.
Respondent did not prove, by a preponderance of the evidence, that Grievant had committed “abuse” of a resident as that term is defined in W. VA. CODE ST. R. § 69-6-2.  


5.
Respondent failed to prove, by a preponderance of the evidence that Grievant was guilty of the misconduct that was the basis for the termination of her employment.


Accordingly, the grievance is GRANTED.


Respondent is ORDERED to immediately reinstate Grievant to the position from which she was terminated. Additionally, Respondent is ORDERED to pay Grievant back pay and restore all benefits from the date upon which her employment was terminated until the date that she is reinstated plus statutory interest.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: August 1, 2014.




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� See W. Va. Code § 6C-2-4(a)(4).


� The patient’s initials are used to protect her privacy since her specific identity is not necessary for deciding this matter.


� Respondent’s Exhibit 2, Statement of Grievant in an investigation conducted by Cathy Short, RN, Unit Director, and Aimee Bragg, Assistant Nursing Home Administrator. The coarse language is left in the statement to accurately reflect the nature of the confrontation.


�  Respondent’s Exhibit 2.  Grievant also made the statement that she was standing her ground.  It was not clear if she was standing her ground because she was protecting Ms. Wells and the resident, or if she was trying to stop TH from bullying her.


� Grievant did not have a representative at these interviews, but there is no evidence that she asked for a representative to be present.





� The interview was recorded and a secretary then typed the transcript of what was said. There was no certification that the statements were transcribed verbatim, in their entirety, or accurately.


� Ms. Blankenbeckler’s statement is hearsay, and there was no reason offered why she could not be at the hearing to testify and be cross-examined.  More importantly, her statement is inconsistent with the statements of Grievant and others in that she states that Grievant struck TH. This statement was not supported by the evidence. Administrator Booker testified that there was no finding in the investigation that Grievant struck TH. See Administrator Booker’s level three testimony. Accordingly, Ms. Blankenbeckler’s statement is unreliable and given no weight.  See Lesky v. Hancock County Bd. of Educ., Docket No. 2011-0896-HanED (June 27, 2011), for a discussion regarding the analysis of how hearsay evidence is weighed in administrative hearings.





� Level three testimony of Rebecca Marsh, Social Services Supervisor. She testified that Grievant committed verbal abuse, but not physical abuse.  Respondent’s Exhibit 1, the letter issued by Administrator Booker terminating Grievant’s employment stated that there was “a substantiated allegation of patient abuse” by Grievant.  


� While Mr. Hodge is a member of the same union as Grievant, Grievant did not choose him as her representative.  Apparently Ms. Booker asked him to sit in on the meeting with Grievant.


� Respondent’s Exhibit 1.  Throughout the interviews Ms. Booker continually alleged that Grievant pointed her finger in TH’s face.  Grievant denied this allegation and said she pointed at TH when she was coming at her with the wheelchair, but she was not close enough to have her finger in her face.


� Respondent argued that an employee who commits an act of misconduct and therefore is not meeting performance standards and the dismissal is for failure to do so leaving the burden of proof with the Grievant.  However, Respondent based the termination of Grievant’s employment on a single incident and did not consider her performance generally. The long standing precedent set out above holds that in such cases the termination is for disciplinary reasons and the burden is on the Respondent.


� At level three, Administrator Booker testified that the dismissal of Grievant was not based upon her conduct prior to the incident that occurred in the Dining Room.
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