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Mason County Board of Education,



Respondent.

DECISION


Grievants
 are employed by Respondent, Mason County Board of Education.  On various dates in November 2013 as appear fully in the record, Grievants filed individual grievances against Respondent.  Although the language of the grievances varied, the grievances all grieved Respondent’s failure to pay Grievants the same back pay that was awarded to other service employees through a separate grievance.  For relief, Grievants seek the same back pay that was previously awarded to other service employees in the separate grievance.

By letter dated November 13, 2013, and by order dated November 22, 2013, the grievances were consolidated into the instant claim.  Following the December 2, 2013 level one conference, a level one decision was rendered on December 11, 2013, denying the grievance.  Grievants appealed to level two on December 17, 2013.  Grievants perfected the appeal to level three of the grievance process on March 6, 2014.  A level three hearing was held on July 15, 2014, before the undersigned at the Mason County Career Center, Point Pleasant, West Virginia.  Grievants were represented by Jeremy Radabaugh, West Virginia Education Association.
  Respondent was represented by counsel, Gregory W. Bailey, Bowles Rice LLP.  This matter became mature for decision on August 12, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievants are service personnel employed by Respondent.  Another group of service employees successfully grieved and were awarded back pay for Respondent’s violation of the “non-relegation clause,” and Grievants assert they are also entitled to back pay.  The instant grievance was filed more than two years after Grievants were aware of the facts of Respondent’s violation of the “non-relegation clause,” and Grievants offer no legitimate excuse for their untimely filing.  Grievants’ recovery of back pay for Respondent’s violation of the “non-relegation clause” is time-barred.  Respondent’s payment of back pay to the other group of employees was not discrimination or favoritism because Grievants, who did not timely file a grievance, are not similarly situated to the other group of employees, who did timely file.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievants are employed by Respondent in various positions classified as service personnel.
2. In the summer of 2011, Respondent implemented a change in its policy, Mason County Schools Bylaws & Policies 6700 – OVERTIME, which changed service personnel working hours from seven hours per day to forty hours per week.

3. Grievants were allegedly notified by letter of this change in July 2011.  Regardless, Grievants began working the new schedule at the beginning of the 2011 – 2012 school year on August 15, 2011. 

4.    In July 2011, fifty-one service employees filed grievances protesting the change in working hours.  The grievances were consolidated into Rita Fay Nott, et al. v. Mason County Board of Education, Docket No. 2012-0140-CONS.  With the exception of Grievant Summer Mitchell, Grievants did not participate in the Nott grievance.  Grievant Mitchell was a part of the Nott grievance, but withdrew her claim before a decision was rendered.

5. On January 17, 2013, the Grievance Board granted the Nott grievance, finding that Respondent had violated the “non-relegation clause” of West Virginia Code Section 18A-4-8(m), and awarded back pay for hours worked over thirty-five per week.  Respondent appealed the decision, which was affirmed by the Circuit Court of Kanawha County in Civil Action No. 13-AA-23 by order entered July 29, 2013.  
6. Pursuant to the successful grievance, Respondent paid the Nott grievants back pay for hours worked over thirty-five per week.  Respondent made this payment only to the Nott grievants and did not make payment to Grievants who alleged they also worked over thirty-five hours per week. 

Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  At the latest, Grievants were aware of the change in their work schedule when they reported for duty at the beginning of the 2011 -2012 school year in August 2011.  Grievants did not file their grievances until November 2013, more than two years after the work schedule change.  Grievants offered no legitimate excuse for their failure to timely file their claims.  “Discovery of a legal theory to support a grievance, or learning of the success of another employee's grievance, does not constitute discovery of an "event" giving rise to a grievance. . . .”  Parkins v. Dep’t of Envtl. Prot., Docket No. 03-DEP-156 (Sept. 17, 2003), aff’d, Kan. Co. Cir Ct. Docket No. 03-AA-162 (Mar. 31, 2004), appeal refused, W.Va. Sup Ct. App. Docket No. 050225 (May 9, 2005).
Therefore, any claim to entitlement of back pay under the “non-relegation clause” as decided in the Nott grievance is time-barred.  However, Grievants also claim that Respondent’s failure to pay them the same back pay as received by the Nott grievants was discrimination or favoritism.  Respondent does not assert this claim to be time-barred, so the merits of the discrimination/favoritism claim will be discussed below.

"‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  "‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).
The payment of back pay to the Nott grievants and not to Grievants was advantageous and different treatment of the two groups of employees.  The lack of payment to Grievants was neither agreed to in writing nor related to actual job responsibilities.  However, the two groups of employees are not similarly situated.  The Nott grievants timely filed a grievance protesting Respondent’s violation of the “non-relegation clause,” prevailed, and were awarded a lump sum of back pay.  Grievants did not timely file a grievance protesting Respondent’s violation of the “non-relegation clause.”  To allow Grievants to obtain back pay for a violation that is time-barred under a theory of discrimination/favoritism would render the requirement to timely file a grievance meaningless and allow an impermissible end-run around the timeliness requirement.           
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  
3. An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 
Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

4. The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  
5. “Discovery of a legal theory to support a grievance, or learning of the success of another employee's grievance, does not constitute discovery of an "event" giving rise to a grievance. . . .”  Parkins v. Dep’t of Envtl. Prot., Docket No. 03-DEP-156 (Sept. 17, 2003), aff’d, Kan. Co. Cir Ct. Docket No. 03-AA-162 (Mar. 31, 2004), appeal refused, W.Va. Sup Ct. App. Docket No. 050225 (May 9, 2005).
6. Grievants filed their claims more than two years after they became aware of Respondent’s action in violation of the “non-relegation clause” and offered no legitimate excuse for untimely filing.  
7. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  "‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).

8. Grievants, who did not timely file a grievance, are not similarly situated to the Nott grievants, who timely and successfully filed a grievance.  Therefore, Respondent’s payment of back pay to the Nott grievants pursuant to the order of the Grievance Board is not discrimination or favoritism.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  October 10, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Joyce Marie Banks, Gwendolyn Sue Beattie, Michele Jane Becher, Bonnie K. Beckner, Brenda Ann Bowman, Toni Lea Brown, Brenda Lee Browning, Delores Jane Burris, Alicia Ann Cale, Lisa A. Casto, Janice Lynn Crump, Doris Jane Deal, Keri Leigh Derenberger, Kathy Lynn Doeffinger, Beth N. Gay, Jean M. Gill, Debbie Kay Henry, Laura L. Herdman, Lisa Nicole Higginbotham, Deborah K. Hilbert, Patricia Carol Knapp, Sharon P. Langdon, Stacy Lynn Litchfield, Wilma J. Martin, Velva Mae Matheny, Kelly Dawn McCarty, Lisa Deann McCarty, Connie J. McCoy, Freda L. Meaige, Carolyn J. Miller, Summer Mitchell, Sandra L. Mullins, Peggy Nelson, Susan Ann Nott, Rebecca Dawn Porter, Candy Sue Robinson, Kari Janelle Ryan, Karen Yvonne Shull, Carla J. Somerville, Rebecca Turner, Teresa Vanmeter, Dianne L. Wallis, Karen Lynne Wamsley, Vicki Lynn Watterson, Janet L. Williamson, and Tammy Sue Westfall.


� The following grievants did not appear in person at the level three hearing:  Alicia Ann Cale, Lisa A. Casto, Keri Leigh Derenberger, Jean M. Gill, Debbie Kay Henry, Laura L. Herdman, Lisa Nicole Higginbotham, Connie J. McCoy, Freda L. Meaige, Carolyn J. Miller, Summer Mitchell, Kari Janelle Ryan, Teresa Vanmeter, Karen Lynne Wamsley, and Tammy Sue Westfall.
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