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PUBLIC EMPLOYEES GRIEVANCE BOARD

KENDALL HECKERT &
ERIC POWERS,



Grievants,
v. 






DOCKET NO. 2013-0568-CONS
DIVISION OF HIGHWAYS,


Respondent.  
DECISION

Kendall Heckert and Eric Powers (“Grievants”), filed similar grievances on September 22, 2012, against their employer, the Division of Highways (“Respondent” or “DOH”), complaining that they were denied temporary upgrades to perform Crew Leader duties.  Grievants are seeking to be made whole for the times they performed the duties of Crew Leader without receiving upgrade pay, or should have been assigned to perform those duties.  On September 25, 2012, Respondent consolidated these grievances, as authorized by W. Va. Code § 6C-2-3(e)(1) and 156 C.S.R. § 4.33 (2008), assigning Docket Number 2013-0568-CONS to this consolidated grievance.

Following a Level One conference on February 12, 2013, Respondent DOH denied the grievance in a written decision issued on March 4, 2013.  Grievants appealed to Level Two of the grievance procedure on March 15, 2013.  After mediation was completed at Level Two on August 2, 2013, Grievants appealed to Level Three on August 20, 2013.  A Level Three hearing was held before the undersigned Administrative Law Judge on March 21, 2014, in Westover, West Virginia.  Grievants were represented by Gordon Simmons with UE Local 170 of the West Virginia Public Workers Union.  DOH was represented by Robert Miller, Esquire, with the DOH Legal Division. This matter became mature for decision on May 5, 2014, upon receipt of the last of the parties’ post-hearing arguments.

Synopsis

Each Grievant is currently employed by Respondent DOH as a Transportation Worker 2.  Grievants are assigned to Lewis County where DOH employs three individuals in the classification of Transportation Crew Supervisor 1, commonly referred to as a “Crew Leader.”  From time to time, as needed, hourly employees, such as Grievants, are temporarily upgraded and compensated for performing the duties of a Crew Leader when they are tasked with performing the duties of that position.  DOH policy allows such payment when the employee in a lower classification performs “all essential job duties” of the higher classification.

A preponderance of the credible evidence of record supports the DOH position that Transportation Workers, including Grievants, are only upgraded to Crew Leader when the employee fills in for an absent Crew Leader, or on other less frequent occasions when the employee is assigned to perform duties that are substantially equivalent to those performed by employees currently assigned Crew Leader duties in terms of the responsibilities involved, including such factors as the number of employees and amount of equipment required for the operation, and the need for effective traffic control at the scene.  Grievants failed to demonstrate that DOH is not following the requirements contained in its Temporary Upgrade Policy or that the provisions of that policy are being applied in an arbitrary and capricious manner.  Accordingly, this grievance must be DENIED.
The undersigned Administrative Law Judge makes the following Findings of Fact adduced from the testimony given and documents admitted at the Level Three hearing:
Findings of Fact

1.
Grievant Eric Powers is employed by the Division of Highways (“DOH”) as a Transportation Worker 2 (Equipment Operator) assigned to Highway Maintenance in Lewis County, West Virginia.    
 
2.
Grievant Powers has been employed by DOH for more than five years.

3.
Grievant Kendall Heckert is employed by DOH as a Transportation Worker 2 assigned to Highway Maintenance in Lewis County, West Virginia.


4.
Grievant Heckert has been employed by DOH for approximately eight years.


 5.
On June 14, 2002, DOH promulgated a “Temporary Upgrade Policy” which authorizes employees in Grievants’ classification of Transportation Worker 2 to receive a temporary upgrade to Transportation Crew Supervisor 1 (or “Crew Leader”) in the following particulars:

1.
Purpose
The purpose of this policy is to provide for the payment of increased wages to employees in specific classification series who are temporarily assigned to perform all essential job duties of a higher level classification than (sic.) they currently hold.

2.
Conditions of Temporary Assignment

Employees may be assigned by the District Engineer or Division Director to perform duties normally contained in certain classifications when it is not feasible or practical to make a permanent assignment to the position.  Such occurrences may be the result of vacation schedules, the absence of employees due to illness, the temporary need for additional work crews or other unforeseen circumstances.  Changes in assignments may be made only according to those classifications listed in Appendix A.  Employees temporarily upgraded must meet the minimum requirements for the higher classification.

3.
Authority

District Engineers and Division Directors have the authority to make assignments of employees to appropriate wage rates without processing the usual pay change documents insofar as the assignments meet the definition in Item 2 and other provisions of this policy.

4.
Assignment to Higher Classification

An employee who is temporarily required to perform, and in fact does fully perform the essential job functions of a higher level classification, as provided in Appendix A, will be paid the minimum rate for the higher class, or five percent above their normal rate of pay, whichever is greater.  The higher rate will not apply to assignments of less than one hour.  Assignments to a higher classification may not exceed 720 hours in a calendar year.  The Commissioner of Highways or his designee may grant extensions to the 720 hours where legitimate justification is presented.

5.
Upgrade Report

Each pay period a report will be provided to the Division of Personnel documenting temporary upgrades for payroll certification purposes.  Each district or division, as appropriate, will monitor the status of employees in temporary upgrade to ensure compliance with this policy.

G Ex 1.  

6.
Prior to the Level Two mediation session regarding this grievance, Grievant Powers had not received a temporary upgrade to any position under the DOH policy set forth in Finding of Fact No. 6, above.


7.
On approximately 10 occasions over the past five years prior to filing this grievance, Grievant Powers performed certain supervisory duties in regard to other DOH employees working in Lewis County.


8.
On these occasions, a highway maintenance crew would engage in such activities as cleaning out culverts, patching potholes and chipping brush.  On an unspecified number of these occasions, Grievant Powers was responsible for setting up traffic control and filling out and submitting required time records and equipment usage forms, including DOT Form 12.


9.
On these occasions, Grievant Powers had responsibility for the work being performed by two to four employees performing this work.

10.
At some point prior to filing this grievance, Grievant Powers became aware that other unidentified Lewis County DOH employees were receiving temporary upgrades and receiving pay for serving as temporary Crew Leaders.


11.
On 10 to 20 occasions, Grievant Heckert filled out time records and related forms, including DOT Form 12, for two or more employees performing mowing duties, while setting out the required traffic control signage.  Grievant Heckert has not been designated to perform these supervisory duties since sometime in or around 2008.


12.
Grievant Heckert has never been compensated for serving as a temporary Crew Leader.


13.
There are three employees in the Lewis County maintenance operation who hold the classification of Transportation Crew Supervisor 1, and are normally referred to as “Crews Leaders.”


14.
Grievants ordinarily work under the direct supervision of one of these three Crew Leaders.


15.
Rick Taylor is employed by DOH as the County Administrator for Lewis County, a position he has held for the past four years.


16.
Mr. Taylor does not ordinarily designate an employee for a temporary upgrade when only two or three employees are performing maintenance work, such as patching potholes.  However, if a crew is assigned to perform paving work on a main highway where traffic control is required, he usually designates an employee as Acting Crew Leader when a regular Crew Leader is not available to serve as foreman on the job site.


17.
Mr. Taylor prefers to assign temporary upgrades to employees who are in the Transportation Worker 3 classification, because they generally have more job experience.


18.
Mr. Taylor ordinarily limits assignment of a temporary Crew Leader to work situations where: (1) seven or more employees comprise the crew; (2) there is a need for traffic control in the form of someone performing flagman duties; and (3) a significant activity is involved, such as paving or patching potholes on a major highway.

19.
Mr. Taylor will assign a temporary Crew Leader when less than seven employees are included in the crew, and there is no traffic control involving a flagman, where the crew is performing “cold patching” with asphalt on a major highway. 

Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievants have not met their burden.  Id.


Favoritism is defined in the grievance procedure as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish a prima facie claim of favoritism under the grievance statute an employee must prove:


a.
that he is similarly situated, in a pertinent way, to one or more other employee(s);


b.
that the other employee(s) have been given advantage or treated with preference in a significant manner not similarly afforded him; 

and


c.
that the difference in treatment has caused a substantial inequity to him, and that there is no known or apparent justification for this difference.

Board v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-329 (Feb. 2, 2000); Frantz v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-096 (Nov. 18, 1999).  See Vance v. Dep’t of Transp., Docket No. 06-DOH-418 (Jan. 24, 2007). 


If a grievant is able to establish a prima facie case of favoritism, the employer may rebut this showing by articulating a legitimate basis for its actions.  Thereafter, the grievant may show that the offered reasons are pretextual.  See Board, supra.  See generally Tex. Dep’t of Community Affairs v. Burdine, 450 U.S. 248 (1981); Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 178 W. Va. 53, 365 S.E.2d 251 (1986).

Grievants have alleged favoritism in regard to not receiving compensation for acting as a Crew Leader.  In order to prevail on this claim, Grievants must demonstrate that they are similarly situated to one or more other employees who have been receiving more favorable treatment.  Whether Grievants and employees who received upgrades as temporary Crew Leaders are similarly situated is necessarily a factual determination.  See Hammond v. W. Va. Dep’t of Transp., 229 W. Va. 108, 112, 727 S.E.2d 652, 656 (2012)(per curiam); Pritt v. W. Va. Div. of Corrections, 218 W. Va. 739, 744, 630 S.E.2d 49, 54 (2006)(per curiam).  Ultimately, Grievants’ evidence in support of this allegation is not persuasive.

Grievant Powers testified credibly that he became aware of certain co-workers who received compensation for temporarily serving as a Crew Leader, when these individuals showed him their pay stubs.  However, the record does not identify any of these co-workers by name, nor was it shown that they held the same classification as Grievants, Transportation Worker 2.  Further, the record is silent in regard to the circumstances in which these unidentified individuals received upgrades, such as whether they were filling in for an absent Crew Leader who was on sick leave or vacation.  There was no credible evidence that any of the situations in which any of these co-workers were granted temporary upgrades involved performing duties which were substantially similar to the duties Grievant Powers described in regard to the ten occasions when he contends he should have been compensated as a temporary Crew Leader.


Grievant Heckert’s claim that he has not been offered an opportunity to serve as a temporary Crew Leader for several years is similarly deficient.  Although there was evidence that some employees have received temporary upgrades for performing Crew Leader duties in the time period covered by this grievance, there was no evidence to establish that the employees receiving more favorable treatment were similarly situated to Grievant Heckert in regard to their job title, classification, or experience.  The only similarity established is that they were within the pool of employees assigned to the Lewis County maintenance operation.  Thus, the evidence presented is insufficient to establish a prima facie case of favoritism.  See Hammond, supra; Pritt, supra.      


Grievants also contend that DOH did not follow its established policy for awarding temporary pay upgrades to employees who fill in as Crew Leaders when needed.  DOH asserts that the County Administrator properly exercised his discretion under the policy in identifying those situations where a temporary upgrade was warranted.  Thus, it is necessary to determine whether Mr. Taylor abused his discretion by acting in an arbitrary and capricious manner when designating employees to receive a temporary upgrade for serving as a Crew Leader.


In reviewing a decision to determine whether it is arbitrary and capricious, consideration should be given to whether the decider relied on prohibited factors, entirely ignored important aspects of the issue to be decided, explained his decision contrary to the available evidence, or whether the decision is so implausible it cannot be ascribed to a difference in view.  See Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017, 1022 (4th Cir. 1985); Woolridge v. Dep’t of Transp., Docket No. 2008-0416-DOT (Jan. 23, 2009).  Although a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the employer.  Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Ultimately, the arbitrary and capricious standard of review is a deferential one which presumes an agency’s actions are valid, as long as the decision is supported by substantial evidence, or by a rational basis.  Adkins v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001); In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996).


Mr. Taylor explained that his practice has generally been to temporarily upgrade an employee for serving as an acting Crew Leader when the employee is filling in for an absent Crew Leader, or where the employee is performing an assignment that is substantially similar to those jobs where he would ordinarily assign a regular Crew Leader, such as paving with a crew of seven or more employees on a major highway with traffic control in place, or cold patching with a smaller crew on a major highway.  Grievants disagree with Mr. Taylor’s interpretation, contending they should be designated as Crew Leaders, and receive the requisite additional compensation, anytime they are dispatched with two or more employees to perform a particular task, and they are responsible for completing the same paperwork that is ordinarily filled out by the regular Crew Leader.  The undersigned Administrative Law Judge finds that there is a rational basis for Mr. Taylor’s interpretation of the DOH Temporary Upgrade Policy, and his application of the policy to the facts and circumstances presented in this grievance does not constitute an abuse of discretion.  Therefore, Grievants have not demonstrated that their treatment by DOH contravenes the provisions of the Temporary Upgrade Policy.

In their post-hearing argument, Grievants contend, for the first time, that they should have received temporary upgrades in accordance with the West Virginia Division of Personnel classification specification for Transportation Crew Supervisor I.  However, this issue was not raised during the Level Three hearing, and the classification specification was not offered into evidence.  As a result, there is no evidentiary foundation to support these arguments in this particular matter.        

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievants have not met their burden.  Id.


2.
To prevail in a claim asserting favoritism prohibited by W. Va. Code § 6C-2-2(h), an employee must prove:


a.
that he is similarly situated, in a pertinent way, to one or more other employee(s);


b.
that the other employee(s) have been given advantage or treated with preference in a significant manner not similarly afforded him; 

and


c.
that the difference in treatment has caused a substantial inequity to him, and that there is no known or apparent justification for this difference.

See Board v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-329 (Feb. 2, 2000); Frantz v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-096 (Nov. 18, 1999).

3.
Grievants failed to establish a prima facie case of favoritism and, consequently, failed to demonstrate that Respondent’s failure or refusal to assign  them as temporary Crew Leaders, or to compensate either or both of them for acting in the capacity of a Crew Leader, was the result of prohibited favoritism.


4.
The “arbitrary and capricious” standard of review is a deferential one which presumes an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins. v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1986)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not substitute [his] judgment for that of the employer.”  Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1987).


5.
Grievants did not establish that Respondent violated any statute, regulation or policy, or that it abused its substantial discretion, by failing or refusing to assign either or both of them to temporary Crew Leader duties, or to compensate them for performing such duties on any specific occasion when they allegedly performed the essential duties of a Crew Leader.      


Accordingly, this grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  May 19, 2014       



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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