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D E C I S I O N

This is the consolidated grievance of Melinda Willis, Grievant, filed against her employer, the Division of Motor Vehicles ("DMV"), Respondent.  There were three grievances filed.  On May 2, 2013, Grievant filed a grievance (2013-1825-DOT) alleging that she had received a “verbal warning without good cause” seeking “to be made whole in every way including removal of discipline.”  A second grievance (2014-0203-DOT) was filed on August 20, 2013, which states that there was a “suspension and functional demotion without good cause.”  The relief sought was “[t]o be made whole in every way.” The third grievance (2014-0258-DOT) filed on August 30, 2013, essentially states the same claim as the August 20th filing, but under the relief sought Grievant adds, “including restored to job and benefits and backpay with interest.”  Grievant also added the line “Please consolidate existing grievances with the instant grievance for the purpose of hearing.”  There have been two consolidation orders issued by the Public Employees Grievance Board, the first on September 11, 2013, and the second on October 3, 2013, all three of the referenced grievances have been consolidated into the instant grievance matter.


A level three hearing was held before the undersigned Administrative Law Judge on April 23, 2014, at the Grievance Board’s Charleston office.  Grievant appeared in person and by her representative, Gordon Simmons, Steward, UE Local 170 West Virginia Public Workers Union.  Respondent was represented by legal counsel Gretchen A. Murphy, Assistant Attorney General.  This matter became mature for consideration on June 16, 2014, upon receipt of the last of the parties’ proposed findings of fact and conclusions of law.  Both parties submitted fact/law proposals.


Synopsis

Grievant is employed with the Division of Motor Vehicles as a Customer Service Representative.  Respondent bears the burden of establishing the charges against Grievant by a preponderance of the evidence.  Where the evidence equally supports both sides, a party has not met its burden of proof.  Respondent did not prove all the allegations with which Grievant was charged.  It was demonstrated that Grievant participated in conduct at the work place which did not adhere to recognized standards of conduct which reasonably warranted a verbal reprimand.  Further, it is determined to be evident that the relationship between Grievant and her supervisor(s) is not ideal.  In accordance with a separate and distinct event, Respondent alleges that Grievant breached applicable privacy and confidential policies regarding “Personally Identifiable Information” (PII).  Evidence of record does not sufficiently support Respondent’s conclusion that Grievant divulged “PIl” to the degree of a privacy policy violation.  This grievance is Granted in Part. 


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Grievant is employed by the Division of Motor Vehicles (DMV) as a Customer Service Representative (CSR) in the Beckley Regional Office.  She has been a CSR at that location since October 2011.

2. 

During the time period relevant to this grievance matter, Janice Deeds was also employed as a CSR in the Beckley Regional Office.

3. 

The two CSRs, Grievant and Ms. Deeds, are individually responsible for assisting customers; which includes attending to their needs such as registration, titles, driver license, identification cards and administering various motor vehicles tests.

4. 

The federal government established rules and regulations pertaining to acceptable forms of personal identification when applying for, or renewing a driver’s license.  In particular, the then newly implemented Real ID ACT established a hierarchy of documentation and implemented rules and regulations pertaining to the verification of accuracy.  This federal act created a number of procedure questions for various governmental agencies and the individual tasked with applying the provisions on a day-to-day basis in the real world setting.  

5. 

On April 18, 2013, Janice Deeds, a fellow CSR, was processing a learner’s permit test.  A fifteen year old applicant was taking her learner’s test for the first time.  Ms. Deeds collected her certified birth certificate, her social security card and her certified school enrollment.  The applicant’s first name was spelled slightly different on her birth certificate than on her social security card.  Ms. Deeds informed the applicant that if she tested successfully, her name, as it appeared on her birth certificate, would appear on her instructional permit.  Grievant, standing close by, interjected that Ms. Deeds could not allow the applicant to test at all with the conflicting spelling of names on the two documents. 

6. 

Typically CSRs handle their own transactions with customers without assistance and/or participation from other CSRs.  There is no identified rule or regulation forbidding one CSR from lending assistance to a co-worker. 

7. 

Grievant and Ms. Deeds are both CSRs.  Neither serve in a supervisory position over the other. 

8. 

CSR Deeds took the documents to Lead CSR, Pam Carter to inquire about the procedure.  Ms. Carter wanted to ask Supervisor Kim Bryant.  Ms. Bryant instructed CSR Deeds to go ahead and allow the young lady to take the test. 

9. 

Deeds and Grievant do not have the same or similar temperament. When Grievant questioned Ms. Deeds about the outcome of Ms. Deeds’ inquiry, Grievant and CSR Deeds exchanged words.  Neither Deeds nor Grievant holds the other in high regard.  Each stated to the other that she did not enjoy working with the other.

10. 

Charlotte Underwood, another CSR, heard the escalated voices.  She saw Ms. Deeds leave the counter and then she came back a few minutes later. She also observed Grievant and Ms. Deeds exchange words.  Ms. Underwood’s recollection of the specific words exchanged between the two is sporadic.  Ms. Underwood was of the opinion that the exchange was ‘kind of weird.’

11. 

CSR Deeds wrote up an incident statement and gave it to Supervisor Kim Bryant the next morning.  Administrative personnel in the Beckley Regional Office interpreted this hand-written statement as a complaint by Ms. Deeds. 

12. 

Grievant and Ms. Deeds have history.  Neither has much respect for the other. The agency, via one administrative agent or another, had informed one if not both of them that the agency was not going to make special arrangements to put distance between them, they were to get along, co-exist in the workplace setting. 

13. 

Both Grievant and Ms. Deeds received a RL-544, a verbal warning for the events of April 23, 2013.  In part, the verbal warning addressed the exchange between the women:

This is a verbal warning due to the incident on April 18, 2013 at the Driver Counter . . . . . . This is derogatory to each other, it is demeaning to the Beckley DMV office, is nonconformative to the policies and procedures set forth by the organization, and not a properly professional approach to customer service.  All employees have been directed to go to management for questions.  It was not your concern if Janice was processing her customer the way you would.  This type of behavior is unprofessional and will not be tolerated.  If this happens again further action will be taken. 

Resp. Ex. 1a.

14. 

Both Grievant and Ms. Deeds responded to the verbal warning (Form RL-546).  Resp. Ex. 1b and 1c.  There was a meeting with Supervisor Kim Bryant and Regional Coordinator Roger Beane on April 26, 2013.

15. 

Written documentation of the verbal reprimand was placed in Grievant’s administrative file.  Grievant filed a grievance
 and Ms. Deeds did not.

16. 

Grievant filed a second grievance on August 20, 2013.  (Grievant’s third grievance (2014-0258-DOT) filed on August 30, 2013, essentially states the same claim as the August 20th filing.)  Grievant protested her punishment for allegedly violating DMV’s Privacy Policy regarding Personally Identifiable Information (PII) on August 14, 2013.  

17. 

Aaron Wood, a West Virginia Trooper First Class for seven years, was waiting outside a hearing room opposite Grievant’s work station on August 14, 2013.

18. 

Grievant was entering an applicant’s information into the mainframe section of the driver’s system.  Grievant was in the mist of typing in data and inquired as to the acceptability of a particular abbreviation. 

19. 

Grievant turned her screen toward Trooper Aaron Wood.  Grievant asked Trooper Wood about an acceptable abbreviation of a street name in the belief that State Police customarily relied on that information. 

20. 

The customer was standing at Grievant’s window and Grievant turned her screen toward Trooper Aaron Wood.  The screen traditionally states the applicant’s name, physical address, mailing address, gender, weight, height, eye color, social security number and date of birth.  

21. 

A “highly upset supervisor, Rhonda McKinney came over and told Grievant she was breaking rules,”  Supervisor McKinney was “angry, confrontational, loud” and  customers were within hearing distance. See Wood’s L-3 Testimony

22. 

Trooper Wood did not read or discern protected personally identifiable information from Grievant’s computer screen during his communication with Grievant. 

23. 

Grievant was recommended for a three-day unpaid suspension, as well as issued a revocation of access to Respondent’s records for 30 days for intentionally releasing Personally Identifiable Information.  Resp. Ex. 2. 

24. 

Subsequent to the August 14, 2013 event, Grievant’s understanding and recollection of the Privacy Policy and Violation Consequences was refreshed.  On August 15, 2013, Manager McKinney had Grievant watch the Privacy Policy and Confidential Policies presentation.  Grievant also read the Privacy Policy and Violation Consequences Memorandum and signed and dated the same.  Resp. Exs. 4 and 7. 



Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994).


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


In assessing the trustworthiness of the information provided by Grievant, CSR Deeds, and various administrative personnel, the undersigned was mindful of the potential for bias, and the possibility of agency interest, while considering the consistency of statements and the plausibility of the witness’s information.  The undersigned found it prudent to use the factors cited in the prior paragraph to assess several witnesses’ testimony and to determine the appropriate weight various testimony warranted to establish or disprove a contested fact. 


It is readily evident that Grievant and CSR Deeds have very little respect for the other’s opinion or professionalism.  There is mutual disdain for each other.  Ms. Deeds has more rapport with Respondent’s existing administrative personnel (Beckley Regional Office) than Grievant.  Grievant, for one or more reasons, does not hold the same level of influences as CSR Deeds, this may be for legitimate rationale, or not.  Ms. Deeds interprets and communicates negative intent from any and all actions of Grievant.  CSR Deed’s actions and statements demonstrate a conscious and deliberate effort to besmirch Grievant.
  The actions of Ms. Deeds are not necessarily improper, but her conduct is not done with pure intentions.  It is suspected about others and it is readily apparent that Ms. Deeds possesses a pronounced bias against Grievant.  "[A] [f]actor to be considered in making and explaining credibility determinations is [the] possibility that [the] witness is biased and may consciously or unconsciously shade his or her testimony for or against one of the other witnesses or parties." Chin v. Dep't of Treasury, 44 M.S.P.R. 201 (1990).  See Loundman-Clay v. Higher Educ. Policy Comm'n, Docket No. 02-HEPC-013 (Aug. 29, 2002). 


Grievant was given a verbal reprimand for actions in association with events of April 18, 2013, between herself and  CSR Deeds.  Respondent’s Beckley Regional Office is very busy with approximately sixteen employees that handle 400-500 transactions per day.  The proper and efficient execution of business activity is a legitimate concern of every responsible employer.  Grievant was given a verbal warning for her arguing with her co-worker in front of the public and other co-workers.  The two CSRs had different understandings/approaches to the application of new legislation during a period of its initial implementation.  It is not established that Grievant inappropriately disrupted CSR Deeds transaction with a customer.
  However it is established that the two of them had history.  Their disdain for each other manifested itself as the workers exchanged words of a hostile nature in view of the public, that they were there to provide service.  


The exact comments exchanged between theses co-workers in and of themselves are not overly shocking.  But it is not unreasonable for Respondent to believe that such display is disruptive and if allowed to go unchecked could and most likely would cause others (clients and/or coworkers) in the office to be uneasy and rightfully concerned.  Inappropriate verbal contact in the workplace between disgruntled co-workers can and does from time to time escalate.  Employees are expected to treat each other with a modicum of courtesy in their daily contacts.  (Cites omitted)


“In order to maintain an efficient and effective work environment, employers are often required to address inappropriate employee behavior and/or performance through corrective and/or disciplinary action.”   DOP Supervisor’s Guide to Progressive Corrective and Disciplinary Action (W. Va. Code 29-6-1 et. seq)  A verbal warning is often times recognized as corrective action.  A verbal warning should include a clear explanation of the expected behavior and the consequences of the employee’s continued failure to correct. 


It is within the recognized purview of an employer to maintain a reasonable standard of workplace behavior.  Respondent had instructed one if not both CSRs that they were to get along, amicably co-exist in the workplace setting.  A responsible employer does not wait until physical blows are thrown before intervening in workplace discord.  The altercation between Grievant and CSR Deeds and the subsequent actions of each indicated to Respondent that the discord had become significant enough to warrant official action.  Verbal reprimand may contain the elements of a written reprimand in that it often times is documented.  Nevertheless, it is within Respondent’s purview to make official its expectation or standard of conduct between co-workers while in the workplace.   Respondent deemed it fit to issue “both” employees a verbal reprimand.  This is not unreasonable.  Respondent’s action was predicated upon established and undisputed behavior.  Grievant argued with her co-worker in front of the public and other co-workers subsequent to being instructed that they were coworkers, and had to find a working relationship.  


Respondent had cause to provide guidance to Grievant regarding office conduct/procedure, but the undersigned is not persuaded that Respondent established reasonable cause to justify a three-day suspension of Grievant for revealing personally identifiable information in violation of applicable Privacy Policies.  Respondent agues a “strict liability” position.  Grievant protested her punishment for her alleged violation of August 14, 2013.
 


Grievant had been educated and advised of the Privacy Policy and Violation Consequences.  On October 16, 2012, the Grievant signed her name and acknowledged that she had read the policy. The Memorandum states:

For purposes of this policy, Personally Identifiable Information (PII) includes any information that can identify a person including, but not limited to the name, address, social security number, driver’s license number, date of birth, photograph, computerized image, telephone number, finger print, finger image, medical information or disability information of any person or organization found in DMV records. Resp. Ex. 6.

The Memorandum continues stating the consequences for an employee that intentionally releases such information: 

Anyone who intentionally releases PII from Division records contrary to law or the Governor’s Privacy Policies will be immediately revoked from access to Division records for 30 days.  The person will be required to review the Privacy PowerPoint presentation and complete a new Confidentiality Agreement prior to access to Division records.  Division employees will be give at least a 3 day suspension or will be terminated based on the number of offenses committed and the number of records released.  Disciplinary actions will be placed in the employee’s personnel file and may be used as a basis for progressive discipline.  (Resp Ex 6.)

There was ample testimony about the computer screen that Grievant turned and this is relevant.  It, however, does not prove Respondent’s interpretation/theory of the case.   Grievant and Officer Wood both testified that Wood was too far away and did not have a clear, unobstructed view to read the computer screen when Grievant turned it toward the customer and Officer Wood.  Testimonies of Grievant and Wood, level three hearing.  Grievant testified that no one, apart from the customer she was waiting upon, could have possibly seen the computer screen containing that customer’s PII.  Wood testified that he did not read Grievant’s computer screen.


The phrase "good cause" has been determined by the West Virginia Supreme Court of Appeals to apply to misconduct of a "substantial nature, and not trivial or inconsequential, nor a mere technical violation of statute or official duty without wrongful intention." Syllabus Point 2, Buskirk v. Civil Service Commission, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. West Virginia Department of Finance and Administration, 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Service Commission, 149 W. Va. 461, 141 S.E.2d 364 (1985). See Westfall v. West Virginia Department of Transportation, Docket No. 97-DOH-349 (January 16, 1998); Hercules v. West Virginia Division of Highways, Docket No. 97-DOH-006 (April 17, 1997). 


The preponderance of the evidence standard is not satisfied when evidence supports both sides equally. See Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id. 


It is not DMV policy to ask people in the lobby how to enter information into the computer.  There are many other fellow employees a CSR can seek guidance from.  Management staff in the office includes the Lead CSR, two supervisors and others.  DMV Manager Rhonda McKinney witnessed Grievant turn her computer screen.  Grievant arguably demonstrated a short-sighted lapse in judgment; nevertheless, it is not established that Officer Wood was able to read or discern protected personally identifiable information that may have been displayed on the screen during his communication with Grievant.  Officer Wood testified that he did not read Grievant’s computer screen, this testimony is deemed credible.


It is apparent that Grievant is not held in as high a regard as some CSRs at the Beckley Regional Office and this may be for just cause.
  Respondent’s agents seemed to go out of their way to establish an alleged violation of protocol by Grievant.  As highlighted by Respondent, CSRs collectively attended to hundreds if not thousands of customers weekly.  However, in the midst of all this, when Grievant asked a police officer for his opinion on how to abbreviate a word (street address), Grievant’s supervisors perceived this event as a serious offense which justified a three-day suspension of Grievant.
  The agency literally seeks to highlight this isolated event as a violation of a substantial nature.  This trier of fact is not persuaded.  Further, the undersigned is hard pressed to believe that the instant Grievant is being treated in the same manner as all other CSRs employed by Respondent.  Officer Wood did not read or discern protected personally identifiable information from Grievant’s computer screen during his communication with Grievant.  Finding of fact 22, supra.


Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).”  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the authoritarian agency. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).


Respondent contends Grievant’s behavior is a violation of the Privacy Policies and argues a “strict liability” position.  Respondent’s contention that DMV had no other alternative but to punish Grievant with suspension is disingenuous at best.  It is not found to be persuasive.  Grievant has been subjected to a heightened level of scrutiny.  “An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action.”  Miller, supra, citing Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).  This burden has been met.  Grievant has persuaded this trier of fact that Respondent’s actions with regard to the suspension of Grievant from employment for alleged violation of applicable Privacy Policies was more arbitrary and capricious than responsible actions of a prudent employer.  


In summary, it is found to be proper to provide Grievant with a verbal reprimand regarding the escalating events between her and a co-worker.  Respondent met its burden in this matter on the issue of the verbal reprimand, but Grievant’s culpability is NOT established by a preponderance of the evidence with regard to revealing Personally Identifiable Information in violation of applicable Privacy Policies.  The established record reveals that DMV had cause to provide guidance to Grievant regarding office procedure, but the undersigned is not persuaded that Respondent established good cause to suspend Grievant for three days. 


The following conclusions of law are appropriate in this matter:




Conclusions of Law
25. 

  As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

26. 

The preponderance of the evidence standard is not satisfied when evidence supports both sides equally. See Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id. 

27. 

Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.  Redfearn v. Dep’t of Labor, 58 MSPR 307 (1993).  All employees are “‘expected to treat each other with a modicum of courtesy in their daily contacts.’”  See Fonville v. DHHS, 30 MSPR 351 (1986) (citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  Hubble v. Dep’t of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Keaton v. West Virginia Dept. of Transportation/Division of Highways, Docket No. 2011-0188-DOT (May 9, 2011). 

28. 

The phrase "good cause" has been determined by the West Virginia Supreme Court of Appeals to apply to misconduct of a "substantial nature, and not trivial or inconsequential, nor a mere technical violation of statute or official duty without wrongful intention." Syllabus Point 2, Buskirk v. Civil Service Commission, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. West Virginia Department of Finance and Administration, 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Service Commission, 149 W. Va. 461, 141 S.E.2d 364 (1985). See Westfall v. West Virginia Department of Transportation, Docket No. 97-DOH-349 (January 16, 1998); Hercules v. West Virginia Division of Highways, Docket No. 97-DOH-006 (April 17, 1997).   

29. 

The evidence of record establishes that Respondent had cause to issue Grievant a verbal reprimand. 

30. 

It is reasonable in the circumstance of this grievance matter to provide Grievant with a verbal reprimand regarding the escalating events between her and a co-worker.

31. 

In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994).

32. 

The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra. 

33. 

Respondent did not establish by a preponderance of the evidence that Grievant intentionally revealed Personally Identifiable Information in violation of applicable Privacy Policies. 

34. 

Respondent did not establish by a preponderance of the evidence impermissible conduct of Grievant sufficient to warrant suspension. 


Accordingly, this grievance is GRANTED IN PART.  Respondent is ordered to remove the three-day suspension from Grievant’s employment records, to pay her the three days of wages, with interest, she was suspended without pay and to restore any benefits Grievant forfeited or failed to accrue due to this suspension.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: 
December 9, 2014



_____________________________








 Landon R. Brown








 Administrative Law Judge

�As authorized by W. Va. Code § 6C-2-4(a)(4), this grievance was filed directly to level three of the grievance process.


�  CSR Janice Deeds retired on or about April 1, 2014.  


�  Grievant and Ms. Deeds each admit to saying words similar to, “I cannot stand working over here with you”  and/or “I cannot stand to work over here with you either.”  A minor factual dispute exists in that each indicates the other was first to speak she could not stand to work with the other. Both CSRs verify the exchange transpired.


� Grievance (2013-1825-DOT) alleging that she had received a “verbal warning without good cause” seeking “to be made whole in every way including removal of discipline.” 


� There was ample testimony about the computer screen that Grievant turned and about who may and may have not seen it.  Grievant and Officer Wood both testified that Wood was too far away and did not have a clear, unobstructed view to read the computer screen.  This testimony is credible.


�CSR Deeds wrote up an incident statement and gave it to Supervisor Kim Bryant the next morning.  One of Ms. Deeds contentions was that Grievant had bullied or attempted to bully her into doing something that she didn’t think was correct.  (Resp Ex 1b; Tr. 13.)


� While neither Grievant nor Ms. Deeds are employed in a supervisory position over the other, there is no identified rule or regulation forbidding one CSR from lending assistance to a co-worker.  Assistance is generally recognized as aid and helpful guidance, not unsolicited criticism.


�On or about August 15, 2013, Grievant was recommended for a three-day unpaid suspension, as well as issued a revocation of access to Respondent’s records for 30 days for intentionally releasing Personally Identifiable Information.  Resp Ex. 2 


� As expounded upon earlier in this decision, (credibility factors pgs. 7-8), in assessing the trustworthiness of the information provided the undersigned was mindful of the potential for bias, consistency of statements and the plausibility of witnesses’ information. 


�There is some degree of tension between Grievant and her immediate supervisors.  This tensions may have led to Grievant being subjected to a heightened level of scrutiny, and a lowered trust of her abilities.  However, it is not of record that Grievant has consistently performed poorly in the past and thus warranted a heighten level of review.


� Grievant asked Officer Wood about an acceptable abbreviation of a street name in the belief that state police customarily relied on such information. 
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