WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
WADE L. SAMPLES, JR.


Grievant,

v.







     Docket No. 2013-1541-DHHR

DEPARTMENT OF HEALTH AND
RESOURCES/BUREAU FOR CHILDREN

AND FAMILIES and DIVISION OF

PERSONNEL,



Respondents.

DECISION


Grievant, Wade Samples, Jr., is employed by Respondent, Department of Health and Human Resources (“DHHR”), in its Bureau for Children and Families (“BCF”).  Mr. Samples filed a level one grievance form dated March 7, 2013, stating the following:
Grievance is regarding retention salary offer.  Grievant was severely mislead (sic) and told that he would receive a 10% increase in his annual salary with retention pay to stay with BCF for which he was not given.  Grievant lost out on a career advancement and salary increase of three pay grades (15%), (title 143 Legislative Rule, WV Department of Personnel, Series 1 Administrative Rules, Section 5.9, entitled, Salary Advancement.)

As relief, Grievant seeks, “an increase in his annual salary of at least 10% and back pay or any other relief deemed appropriate and to be made whole.”  The DHHR waived level one, and Grievant appealed to level two.  The Division of Personnel was joined as a party by Order dated March 22, 2013.  A level two mediation was conducted on June 17, 2013. Grievant appeal to level three, and a hearing was held at the Charleston office of the West Virginia Public Employees Grievance Board on December 16, 2013. Grievant appeared at the hearing pro se and Respondent DHHR was represented by Michael E. Bevers, Assistant Attorney General, and Respondent DOP was represented By Karen O’Sullivan Thornton, Senior Assistant Attorney General.  The parties waived their rights to submit Proposed Findings of Fact and Conclusions of Law. This matter became mature for decision on December 16, 2013.

Synopsis


Grievant was led to believe that he would receive a 10% salary increase to stay at the BCF rather than accept a job offer with another state agency. Unfortunately, the supervisor who indicated that Grievant would receive a salary increase was not authorized to grant the increase.  Additionally, Grievant did not qualify for the discretionary retention salary increase provided by the Pay Plan Implementation Policy. Accordingly, the grievance must be DENIED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Wade Samples, Jr., is employed by Respondent, Department of Health and Human Resources (“DHHR”), in its Bureau for Children and Families (“BCF”).

2.
In January 2013, Grievant interviewed for the position of Senior Services Program Manager 1 with the Bureau of Senior Services.  By letter dated January 28, 2013, Grievant was offered that position by Julie Shelton, Director of Medicaid Program Operations.  Grievant’s Exhibit 1.

3. The Bureau of Senior Services is a State agency which provides senior programs and services throughout the State of West Virginia.  The position Grievant was offered was three pay grades higher than his present position which would have given him a pay increase of at least 15%.

4.
Upon receiving the offer from the Bureau for Senior Services (“BOSS”), Grievant spoke with his immediate supervisor, Program Manager Kathie King.  Grievant wanted to know if there was a way the BCF could give him a raise so that he might stay in his present position.  Manager King agreed to speak with Deputy Commissioner Sue Hage regarding the situation. Grievant’s Exhibit 2.

5.
By e-mail dated January 28, 2013, Manager King told Grievant that she needed a “letter or e-mail for BOSS offering you the job and the amount of pay.”  She then told Grievant “there’s a slight chance we can do something.”  Grievant provided the letter on January 31, 2013.  Grievant’s Exhibit 3.

6.
Deputy Commissioner Hage indicated that they might be able to offer Grievant a salary adjustment under the “Competitive Salary Offer” provision of the Division of Personnel Pay Plan Implementation Policy.  She asked that information be given to Shannon Wallace
 who is in the BCF Personnel office. By e-mail dated February 4, 2013, Deputy Commissioner Hage instructed Ms. Wallace to contact Manager King if she needed additional information to seek the salary adjustment.  Grievant’s Exhibit 3.

7.
On February 7, 2013, Grievant asked Manager King the status of the salary adjustment because he needed to give an answer to BOSS.  That agency was sending him paperwork to complete to effectuate his transfer.

8.
Manager King had been told by Shannon Wallace that the salary adjustment of a 10% increase was approved and that it would begin on March 1, 2013.  Manager King talked to Grievant by telephone on February 7, 2013, and relayed to him the information she had received from Ms. Wallace.


9.
On February 8, 2013, by both telephone message and e-mail, Grievant informed Director Sheldon that he would not be accepting the position at BOSS.  Director Sheldon sent an e-mail to Grievant dated February 11, 2013, expressing her regrets and understanding, and asking for a written statement declining the position for their records. Grievant provided the statement the following day. Grievant’s Exhibit 5.


10.
Sometime after Grievant had notified BOSS that he would not be taking the Program Manager position, he was called to Deputy Commissioner Hage’s office.  Deputy Commissioner Hage informed Grievant that DHHR had determined that Grievant was not eligible for the “Competitive Salary Offer” pay adjustment under the Pay Plan Implementation Policy, and he would not be receiving the 10% salary increase.


11.  By the time Grievant found out he would not receive the pay increase from DHHR/BCF, his coworker had already accepted the Program Manager position at BOSS.


12.
Deputy Commissioner Hage explored other avenues for raising Grievant’s salary, to no avail.


13.
The Pay Plan Implementation Policy states the following:

5. Competitive Salary Offer. Under the following conditions, an appointing authority may recommend a one-time salary adjustment to retain an employee who has submitted a formal written resignation which the appointing authority has accepted.
a. The appointing authority must verify that the employee is resigning to accept a bona fide written offer of employment performing substantially the same duties for greater compensation from a state agency exempt from the pay plan and salary regulations of the Division of Personnel, or an organization outside of state government.
Id (Emphasis added). 

14.
BOSS is a State Agency, but it is not exempt from the “pay plan and salary regulations of the Division of Personnel.”

15.
Competitive Salary Offer pay adjustments must be requested by the Agency which employs the applicant and approved by the Division of Personnel and the Governor’s office.  Shannon Wallace, Manager King, or Deputy Commissioner Hage did not have authority to grant Grievant a salary adjustment.

Discussion


As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievant argues that he was severely mislead into believing that he would receive a salary increase if he stayed at his present position instead of taking a new job for another State Agency.  He notes that in reliance upon statements made by his manager and others, he gave up a significant promotion and did not receive a raise in his present job.  Grievant believes that the DHHR/BCF should be required to provide him the 10% raise he was led to believe he should receive.

Respondent acknowledges that this is a very unfortunate situation.  However, the individuals who indicated Grievant would receive a salary increase were without authority to grant that adjustment and Grievant’s situation did not meet the requirements of the Pay Plan Implementation Policy for the salary adjustment.  Respondent DHHR/BCF would like to give Grievant the salary adjustment he requests, but lacks authority to do so.


The evidence demonstrates that Shannon Wallace, who works in the BCF personnel office, told Manager King that Grievant would get the 10% salary increase beginning on a specific date.  Manager King relayed this information to Grievant who acted upon it.  Unfortunately, the raise cannot be effectuated without approval from the Division of Personnel and the Governor’s office.  Additionally, had the request gone through the necessary channels, it would have been denied because BOSS is a State Agency which is subject to the State Pay Plan.  Salary offers from such agencies do not qualify for the Competitive Salary Offer salary adjustment set out in section five of the Pay Plan Implementation Policy.


The doctrine of ultra vires is applicable to this case. The rule requires that the State or one of its political subdivisions is not bound by the legally unauthorized acts of its officers, and all persons must take note of the legal limitations upon their power and authority. Syl. Pt. 2, W. Va. Pub. Employees Ins. Bd. v. Blue Cross Hosp. Serv., Inc., 174 W. Va. 605, 328 S.E.2d 356 (1985); Allen v. Dep't. of Transp. and Division of Personnel, Docket No. 06-DOH-242 (January 31, 2007). The Grievance Board has discussed the issue of ultra vires acts at some length. Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep't of Health and Human Serv., Docket No. 95- HHR-297 (Jan. 31, 1996). See Parker v. Summers County Bd. of Educ., 185 W. Va. 313,406 S.E.2d 744 (1991); Franz v. Dep't of Health and Human Res., Docket No. 99- HHR- 228 (Nov. 30, 1998). 


In Ollar v. W. Va. Dept. of Health and Human Serv., Docket No. 92-HHR-186 (Jan. 22,1993), a supervisor made representations during an applicant's interview regarding pay that were inaccurate, and that he did not have the authority to make. The applicant later grieved for the promised salary. In that matter, the Administrative Law Judge stated that:

HHR was not legally bound on either an oral contract or an estoppel theory by the representations of its agents. The evidence in Ollar revealed that the local HHR supervisors lacked final hiring authority . . . therefore . . . no oral contract had been formed and . . . any statements by its agents about future salary levels would not be legally binding on HHR.

Fraley v. W. Va. Dept. of Health and Human Resources, Docket No. 92-HHR-448 (Mar. 12, 1993), pp. 3-4, citing Ollar. See also Blevins v. Raleigh County Bd. of Educ., Docket No. 97-41-314 (Jan. 29, 1998); Berry v. Boone County Bd. of Educ., Docket No. 97-03-304 (Apr. 20, 1998); Stewart v. Higher Ed. Interim Governing Bd./Marshall Univ., Docket No. 01-HE-079 (July 13, 2001).


The same is true in this case.  Those persons who told Grievant that he would receive a salary increase if he stayed at his present job lacked authority to grant the salary adjustment. DHHR/BCF cannot be bound by those promises, especially in light of the fact that the Pay Plan Implementation Policy does not authorize a salary adjustment in this situation.  Unfortunately, the grievance must be DENIED.
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993). 

2.
Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep't of Health and Human Serv., Docket No. 95- HHR-297 (Jan. 31, 1996). See Parker v. Summers County Bd. of Educ., 185 W. Va. 313,406 S.E.2d 744 (1991); Franz v. Dep't of Health and Human Res., Docket No. 99- HHR- 228 (Nov. 30, 1998).


3.
DHHR/BCF cannot be bound by promises of a salary increase made to Grievant by employees who lacked authority to grant the increases, especially since the Pay Plan Implementation Policy does not authorize a salary adjustment in this factual situation.


Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JANUARY 6, 2014




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Shannon Wallace married sometime after the events set out herein and her last name is now Fisher.  She is referred to as Wallace herein since that was her name during the time these events took place, and all of the witnesses at level three referred to her as Shannon Wallace.


� See Grievant’s Exhibit 4, and the testimony of Grievant and Manager King at the level three hearing.


� Not only did Grievant miss out on the BOSS position and a pay raise at BCF, but he also ended up absorbing duties that had previously been performed by his coworker.


� See Finding of Fact 13, supra.
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