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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BRYON E. STAFFORD,



Grievant,

v.






Docket No.  2013-1842-WVU

WEST VIRGINIA UNIVERSITY,



Respondent.


DECISION


Grievant, Bryon Stafford, employed by West Virginia University as an Operations Manager in Facilities Management, filed a level one grievance on April 24, 2013, his level three appeal form, dated October 7, 2013, states:

I am filing to have Classification & Compensation to evaluate how previous back pay & upgrade was calculated pertaining to prior grievance settlements.

For relief, Grievant requests:

To have a complete review of upgrades completed and be brought up to correct pay.  Also to be given back pay for all upgrades I moved and wasn’t awarded 5% for each.


A level one conference was conducted on May 8, 2013, before Respondent’s Grievance Administrator, Sue Keller.  The conference was reconvened on May 15, 2013.  The grievance was denied at level one by Decision dated June 26, 2013.  A level two mediation session was conducted on September 18, 2013.  Grievant perfected his appeal to level three on October 7, 2013.  A level three hearing was conducted before the undersigned on February 6, 2014, at the Grievance Board’s Westover office.  Grievant appeared pro se.  Respondent appeared by its counsel, Samuel R. Spatafore, Assistant 
Attorney General.  The matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on April 25, 2014.


Synopsis


Grievant alleges that his current salary is lower than it should be due to a failure to provide him a salary increase in 1995 when his position was upgraded.  Record established that Grievant was upgraded from a pay grade 9 to a pay grade 11 in 1994.  Grievant received a 10% salary increase at that time.  Subsequently, in 1995, the Mercer Classification System was implemented and a change in assigned pay grades took place.  Pay grade 11 positions, such as Grievant’s, were reclassified under the Mercer Classification System to a pay grade 14.  The pay grade 14 entry level rate was $18,780 and Grievant was ablove the entry level rate with a salary of $20,532.  Accordingly, Grievant received no additional salary at that time.  Grievant failed to meet his burden of proof and demonstrate an error was made by Respondent under the facts of the grievance.

The following findings of fact are based upon the record of this grievance.


Findings of Fact


1.
Grievant was first employed by Respondent on August 1, 1983, as a temporary employee in the Laborer I classification.  Grievant began full-time regular employment as a Laborer in September 1983 and became an Asbestos Abatement Worker, pay grade 9, in July 1991.


2.
Pursuant to a level two grievance decision issued in July 1993, the process to reclassify Grievant’s position to Asbestos Abatement Worker Lead, pay grade 11, was to be initiated by the Respondent.


3.
After implementation of the Mercer Classification System, Grievant was initially slotted as an Asbestos Abatement Worker at pay grade 12.  Grievant filed an internal appeal requesting assignment as Asbestos Abatement Worker Lead at pay grade  14.  The appeal was denied by the Job Evaluation Committee in a memo dated June 30, 1994.


4.
Grievant was subsequently upgraded to Asbestos Abatement Worker Lead effective January 1995.


5.
Grievant filed a grievance in early 1995 seeking back pay for the time period relating to the 1993 grievance.  The level two decision issued in April 1995, noted that because the upgrade ordered in 1993 had not been processed, Grievant was entitled to back pay from July 8, 1993 to December 31, 1994, excluding the actual time required for processing the paperwork to implement the new classification and associated higher pay grade.  The effective date of the upgrade was subsequently determined to be August 1, 1993.


6.
As a result of the 1995 grievance, Grievant was retroactively awarded an upgrade to Lead worker with back pay from August 1, 1993, through December 31, 1994.  This award included a 10% salary increase reflecting the two pay grade upgrade.


7.
Thereafter, the Mercer Classification System was implemented and the pay grade 11 positions were reclassified to pay grade 14.


8.
At the time Grievant’s salary of $20,532 was above the pay grade 14 entry rate of $18,780, so Grievant was not entitled to additional salary above the entry rate.


9.
The higher education classified employees’ salary schedule provides for an annual salary increase for up to fifteen years of service.  Pursuant to this cap, employees have reached their optimal salary after fifteen years of service with the exception of across-the-board annual increases.


10.
Sometime during the fall of 2012, Grievant became aware that his salary is only slightly higher than that of an employee who holds the same classification, but has less seniority.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argues that his current salary is significantly lower than it should be as compared to other employees who hold the same classification title but have many fewer years of service at West Virginia University.  He concludes that the current salary disparity is due to a failure to grant him a 10% salary increase in 1995 when he was upgraded from Asbestos Abatement Worker, pay grade 12, to Asbestos Abatement Worker Lead, pay grade 14.  


Pursuant to a level two grievance decision issued in April 1995, Grievant’s promotion to Lead was processed retroactive to 1993.  Grievant received a 10% salary increase and was awarded back pay from August 1, 1993, through December 31, 1994.  Grievant alleges that since he was awarded an upgrade from pay grade 9 to pay grade 11, but actually went to a pay grade 14 after the implementation of the Mercer Classification System, that he should be given an additional 5% per pay grade increase.  Record established that when Grievant was upgraded to pay grade 11, Grievant was correct in asserting that the Mercer Classification System did in fact make that position a pay grade 14.  However, the pay grade entry rate was $18,780, and the record established that Grievant was above the entry rate, earning $20,532 at the time.  Accordingly, Grievant received no additional salary at the time.  It appears from the facts of this grievance that Respondent properly compensated Grievant pursuant to prior grievance settlements and that his current salary is correctly calculated.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Grievant failed to prove that an error was made in the computation of his salary which has resulted in underpayment for many years.


Accordingly, the grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 June 2, 2014                                  
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�Grievant has approximately thirty years of service and his co-worker with the same classification title has approximately twenty years of service.  The Classified Pay Schedule sets a cap after an employee reaches fifteen years of service with the exception of across-the-board annual increases.  These, and perhaps other factors, could explain why employees with less seniority may be compensated at nearly the same level as employees with much greater seniority. 






