THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DAVID AUSTIN, et al.,
Grievants,

v.






Docket No. 2013-2170-CONS
DIVISION OF HIGHWAYS,

Respondent.
DECISION
Grievants, David Austin, Aaron Freeman, and Charles Hendrix, filed level one grievances dated June 27, 2013, against their employer, Respondent Division of Highways (“DOH”), each stating as follows: “Steve McCoy created a hostile work environment.”  As relief sought, Grievants seek “[t]o be made whole in every way including removal of Steve McCoy from authority over others.”
   These grievances were consolidated at level one of the grievance process.  It is noted that, originally, there were eight other grievants in this matter, and their statements of grievance were identical to that stated above.  Those eight individuals withdrew their grievances prior to the level three hearing in this matter.  
The grievance was dismissed at level one prior to the level one conference as premature and as seeking relief which was wholly unavailable through the grievance process by Order dated July 8, 2013.  Grievants appealed to level two on July 9, 2013.  A level two mediation was conducted on October 16, 2013.  Grievants perfected their appeal to level three on October 16, 2013.
  A level three hearing was held on April 29, 2014, and July 29, 2014, before the undersigned administrative law judge at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievants appeared in person and by their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Jonathan Storage, Esquire.  This matter became mature for decision on September 29, 2014, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
Synopsis


 Grievants allege that their supervisor has created a hostile work environment for them at their place of work by yelling and cursing at employees, installation of video cameras, and improper assignment of overtime.  One Grievant alleged that in addition to these actions, the supervisor also created a hostile work environment for him by placing him on leave restriction and treating him improperly because he was involved in an interracial relationship.  Respondent denies all claims made by Grievants.  While there was evidence that the supervisor had yelled and cursed at one Grievant, and perhaps other employees, years ago, the evidence presented did not establish the existence of a hostile work environment.  Grievants failed to prove their claims by a preponderance of the evidence.  Therefore, this grievance is denied.
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievants are employed at the DOH District 9 mechanic’s equipment shop in Lewisburg, West Virginia.  Grievant David Austin is employed as a Storekeeper 2.  He has worked for DOH for thirty-six years.  Grievant Aaron Freeman is employed as a Fuel Attendant.  He has worked for DOH for over four years.  Grievant Charles Hendrix is employed as a Transportation Worker 3-Equipment Operator.  He has worked for DOH for over seven years.  
2.
Steve Cole is the District 9 Engineer.  In this position, Mr. Cole oversees DOH operations in five counties.  Mr. Cole is Mr. McCoy’s direct supervisor.  Mr. Cole has held this position since July 2011.    


3.
Matthew Rowan served as Acting District Engineer for District 9 from August 2009 until January 2011.

4.
Steve McCoy is employed by DOH as the District 9 Equipment Supervisor.  Mr. McCoy is the Grievants’ supervisor.  Mr. McCoy began in this position in 2004.  Mr. McCoy worked in this position without interruption until September 2012.

5.
After accepting a new position with DOH, in October 2012, Mr. McCoy transferred from the District 9 equipment shop and began working at a DOH facility in Buckhannon, West Virginia.  Mr. McCoy worked at the Buckhannon facility until on or about June 30, 2013.    
6.
At some point in 2013, Mr. McCoy applied for his former position in District 9 after it was posted, and he was eventually hired for the job.  He transferred back to District 9 effective July 1, 2013.


7.
During much of the time that Mr. McCoy worked in Buckhannon, Scottie Miller served as Acting Supervisor at the District 9 equipment shop.  Scottie Miller had applied for Mr. McCoy’s vacated position, but was not selected for it.  

8.
In late June 2013, the employees at the District 9 equipment shop learned that Mr. McCoy was transferring back to his prior position as Equipment Supervisor effective July 1, 2013.  Upon learning that Mr. McCoy was returning, Grievants filed the instant grievance alleging hostile work environment.
  


9.
Before Mr. McCoy transferred to Buckhannon, there had been some problems between him and the employees at the equipment shop.  In 2009 and/or 2010, Grievant Hendrix spoke with Matt Rowan about Mr. McCoy’s behavior in the workplace, alleging that Mr. McCoy cursed at him and/or employees and had frequent angry outbursts.  Mr. Rowan looked into these claims and spoke to Mr. McCoy.  Mr. Rowan talked to Mr. McCoy about what is considered acceptable behavior, and he met with some of the equipment shop employees to allow them to voice any concerns they had.  Mr. Rowan discussed the situation with Jeff Black in Human Resources, and it was decided that no further action would be taken unless something else came up.  However, it is noted that, around this time, Grievant Hendrix filed a grievance over a reprimand he had received, and during the level one hearing on such, some issues regarding Mr. McCoy’s use of profanity at work were addressed.  

10.
 In 2012, Grievant Hendrix filed a grievance alleging a hostile work environment claim against Mr. McCoy.  However, Grievant Hendrix withdrew his grievance prior to the level three hearing because Mr. McCoy transferred to Buckhannon, and he presumed the transfer rendered his grievance moot.     


 11.
Mr. McCoy has yelled at Grievant Hendrix and used profanity toward him in the past.  However, Grievant Hendrix specified only one such incident which occurred in 2009, and such was addressed in a prior grievance.  Mr. McCoy has not cursed or yelled at Grievant Hendrix since his return to the equipment shop in July 2013.  Grievant Hendrix has not alleged that Mr. McCoy has done anything to create a hostile work environment for him since Mr. McCoy returned to District 9.  

12.
Mr. McCoy has never yelled or cursed at Grievant Austin.  Further, Mr. McCoy has never given Grievant Austin a poor evaluation or changed his work schedule.  However, Mr. McCoy may have destroyed Grievant Austin’s radio with a hammer at some point prior to October 2012.  Grievant Austin did not witness that incident and did not file a grievance regarding the same.  


13.
Grievant Freeman works in the gashouse at the Lewisburg facility.  He is responsible for keeping track of the amount of fuel distributed to state vehicles at the facility.  Grievant Freeman does not work in the mechanic’s shop; however, he is in the shop on occasion.  Grievant Freeman is not the only employee assigned to the gashouse.  There are at least two temporary employees employed as fuel attendants.

14.
Mr. McCoy has never yelled or cursed at Grievant Freeman.  However, Mr. McCoy changed Grievant Freeman’s work schedule in 2012 and such was grieved.  That grievance was denied at level one.  However, following the grievance, Mr. McCoy returned Grievant Freeman to his prior work schedule.  Grievant Freeman did not appeal the level one decision.

15.
Since returning to Lewisburg in July 2013, Mr. McCoy has installed video cameras at the entrances to the equipment shop.  Upon information and belief, these cameras are on the exterior of the building.  Mr. McCoy also installed two cameras on the exterior of the gashouse, one is aimed at the gas pump and one is aimed at the entrance to the gashouse.  The installation of these cameras was approved by Mr. Cole.  There are no cameras installed in work areas inside the gashouse or the shop.  
16.
The cameras at the gashouse were installed as a result of there being variances in the fuel inventory.  These cameras have helped to account for at least some of these variances.          

17.
In 2014, Mr. McCoy placed Grievant Freeman on leave restriction after he had exhausted nearly all of his accrued leave balances. Grievant Freeman has had attendance issues in the past, such as frequent tardiness, and Mr. McCoy counseled him about such prior to his being placed on leave restriction.  Grievant Freeman did not grieve being placed on leave restriction.  

18.
Several employees other than Grievants had issues with Mr. McCoy and some of his behaviors, or conduct, in the years before he was transferred to Buckhannon.  Some filed grievances, and others did not.  However, of the Grievants, only Grievant Freeman has alleged any wrongdoing on the part of Mr. McCoy since his return to Lewisburg.  


19.
Since Mr. McCoy returned to Lewisburg, he stays in his office more than he did before his transfer, and he does not interact with the employees as much as he used to.
    
Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence supports both sides equally, the Grievant has not met his burden.  Id.

Grievants argue that Steve McCoy’s behavior toward them in the workplace created a hostile work environment.  Grievants assert no other claims and reference no DOH or DOP policies.  While each Grievant alleges the claim of hostile work environment, they appear to base their claims, at least in part, on different incidents or occurrences.  It is noted that such incidents were not identified in the statements of grievance, but evidence in support of the same was presented at the level three hearing.  Respondent argues that there is no hostile work environment, and notes that many of the incidents alleged predate the filing of this grievance by years.  
This grievance action has a unique history.  Grievant Hendrix had filed a grievance in 2012 alleging that Mr. McCoy created a hostile work environment for him.  He was the only grievant in that action.  That grievance was later voluntarily withdrawn before the level three hearing because Mr. McCoy transferred to another DOH facility, and was, therefore, no longer Grievant Hendrix’s supervisor.  Grievant Hendrix purportedly viewed Mr. McCoy’s transfer from Lewisburg as resolving his grievance.  However, Mr. McCoy returned to his former position at the District 9 Equipment Shop in Lewisburg less than a year later.  When the Grievants in this matter learned that Mr. McCoy was returning as their supervisor, they filed the instant grievances dated June 27, 2013.  Mr. McCoy returned to his position in Lewisburg on or about July 1, 2013. 
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 23, (1993); Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). "’To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc.,107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 30, 2006).
However, “[m]ere allegations alone without substantiating facts are insufficient to prove a grievance.”  Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998)(citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).
All of the Grievants complain that Mr. McCoy was prone to frequent outbursts of anger, that he yelled and used profanity in the workplace, not necessarily at them, and that his actions have resulted in low morale among the employees at the Lewisburg Equipment Shop.  Grievants also argue that while Mr. McCoy was stationed elsewhere, employee morale improved greatly, but it dropped again when he returned in July 2013.  The Grievants also allege claims of hostile work environment specific to each of them.    
Grievant David Austin
Grievant Austin testified that he could give no examples of Mr. McCoy creating a hostile work environment for him specifically, explaining that his claim was based upon a general feeling of hostile work environment that Mr. McCoy created.  Grievant Austin testified that Mr. McCoy had never abused him, yelled at him, or changed his work schedule.  Grievant Austin characterized his claim as “a group thing,” and testified that he wanted better working conditions.   However, Grievant Austin refused to explain what “better working conditions” he was seeking, stating “no comment” in response to this question during cross examination.  Grievant Austin also refused the undersigned’s order to answer the question asked of him.  Grievant Austin later asserted that he felt that the installation of cameras at various exterior sites around the Equipment Shop created a hostile work environment.  The only other incident that Grievant Austin alleged in support of his claim was that Mr. McCoy had destroyed his personal radio with a hammer in the past.  However, it is unknown when that occurred, and the evidence presented suggested that Grievant Austin was not present when such occurred. Regarding the video cameras, Respondent argued that the cameras were installed for security purposes, and Grievants presented no evidence to refute Respondent’s claims.  Certainly, the installation of video cameras on the exterior of a building is a recognized form of security.  

Grievant Aaron Freeman

Grievant Freeman alleges that Mr. McCoy created a hostile work environment for him by altering his work hours, placing him on leave restriction, giving other employees preferential shift assignments and denying him overtime.  Grievant Freeman asserts that Mr. McCoy began treating him poorly after he learned that Grievant Freeman was in an interracial relationship.  Grievant Freeman also argues that Mr. McCoy’s installation of video cameras outside the gashouse creates a hostile work environment.
It is noted that Grievant Freeman filed a grievance in 2012 over Mr. McCoy changing his work schedule.  That grievance was denied at level one and was not appealed.  Thereafter, Mr. McCoy restored Grievant Freeman’s original schedule despite the grievance being denied.  Mr. McCoy had no explanation as to why he did that.  Regardless, that matter will not be relitigated herein.  Upon information and belief, this was the only schedule change that Grievant Freeman alleged in the instant grievance.
Grievant Freeman is currently on leave restriction.  Upon information and belief, such action was not grieved.  However, Grievant Freeman appears to be arguing that his leave restriction is an example of Mr. McCoy creating a hostile work environment for him.  The evidence presented suggests that Grievant Freeman was placed on leave restriction when his accrued leave balances were nearly exhausted.  Grievant Freeman acknowledged this during his testimony.  Further, he admitted to having some attendance problems, and that he had been counseled about such before being placed on leave restriction.   Regarding this claim, Grievant Freeman presented no evidence in support thereof other than his own testimony.

Further, Mr. Freeman presented only his testimony in support of his allegations that Mr. McCoy denied him overtime and gave other gashouse employees preferential overtime shift assignments.  Respondent countered with documentation of the gashouse SRIC schedule which shows that Grievant Freeman is scheduled to work day shift regularly, with overtime on the weekends.  This schedule also shows that one temporary employee is scheduled to work the night shift on Sunday, Monday, and Tuesday, and the other temporary employee is scheduled to work the night shift on Thursday, Friday and Saturday, and the two split the night shift on Wednesday.  Respondent contends that the schedule is designed so that overtime is shared among the three employees.  Neither of the two temporary employees was called to testify in this matter.  

Further, Grievant Freeman presented only his testimony to support his claims that the video cameras were installed for improper purposes, or to spy on him.  The same is true of Grievant Freeman’s claims that Mr. McCoy was treating him poorly because of his being in an interracial relationship.  Grievant Freeman testified that Mr. McCoy had asked him if he was still seeing his girlfriend, and nothing more.  Regarding the video camera claims, Respondent countered with the testimony of Mr. McCoy and Mr. Cole that the cameras were installed because of fuel variances and discrepancies in the fuel inventory.  Further, Mr. McCoy denied doing anything because of Grievant’s interracial relationship.        

Grievant Charles Hendrix   
Grievant Hendrix argues that Mr. McCoy created a hostile work environment by yelling and cursing at him, and by engaging in favoritism.  However, favoritism was not alleged in the statement of grievance.  As to favoritism, Grievant Hendrix alleges that Mr. McCoy permits some employees to smoke and/or chew tobacco in the workplace in violation of the tobacco-free workplace policy, and that he does not follow the policy of assigning overtime based upon seniority.  Grievant Hendrix also asserts that Mr. McCoy did not offer overtime at the gashouse to him during snow removal and ice control (SRIC).
Grievant Hendrix’s claim that Mr. McCoy yelled and cursed at him is based upon events that occurred in 2009 and/or 2010.  Grievant Hendrix testified that since Mr. McCoy returned in 2013, he has had no issues with him, and that nothing has happened to him that he would consider as creating a hostile work environment for him.  Grievant Hendrix offered no evidence other than his own testimony to support his claims that Mr. McCoy denied him overtime, and that Mr. McCoy does not follow the DOH policy for assigning scheduled overtime.  It is further noted that no such policy was introduced into evidence.  Grievant Hendrix also testified that he is one of the top overtime earners at the shop.  It appears from the evidence presented that Mr. McCoy has chosen not to intervene when employees in the welding area smoke on the job.  However, no policies concerning tobacco use were introduced into evidence.  Grievant Hendrix has not argued that he tried to smoke while on the job, that the smoking of the other employees has bothered him, or that he was disciplined for smoking in the workplace.     
In support of their claims, Grievants presented a number of witnesses who testified that McCoy was prone to angry outbursts and fits of rage, that he had done unfair things, and/or that he had committed wrongful acts unrelated to the Grievants and their claims.  For example, one witness testified that Mr. McCoy improperly altered a summer employee’s evaluation to eliminate references to her sleeping on the job and spent time on her cell phone.  None of the Grievants made any claim regarding such, and this alleged action had nothing to do with the Grievants or the incidents they complained of.  Further, another witness testified that Mr. McCoy “talks down” to the employees and gets angry when he does not get his way.  Another witness described Mr. McCoy as having a “choke hold on everybody” before his transfer to Buckhannon.  In the grievance process, grievants are not allowed to file grievances on behalf of others.  Further, class action grievances are not permitted by statute. See W. Va. Code § 6C-2-3(e)(2).  Typically, a Grievant must show "an injury-in-fact, economic or otherwise" to have what "constitutes a matter cognizable under the grievance statute." Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Dunleavy v. Kanawha County Bd. of Educ., Docket No. 20-87-102-1 (June 30, 1987).  In this case, Grievants assert that they are victims of hostile work environment created by their supervisor.  The claims of wrongdoing on the part of Mr. McCoy toward these other employees are largely irrelevant because Grievants do not appear to be arguing that any such actions caused them to suffer a hostile work environment.  For example, there was never a claim that Mr. McCoy’s treatment of another employee made Grievants fear going to work, fear for their safety, suffer from anxiety, or made them fear losing their jobs.  It appears that many of these witnesses were offered to show that other employees had problems with Mr. McCoy, as well.  Many were not witnesses to any of the incidents alleged by Grievants.  It is noted that those other employees had the opportunity to file grievances regarding their separate claims, and such cannot be litigated herein.  
The issue in this case is whether Mr. McCoy created a hostile work environment for the three Grievants in this case.  Grievant Freeman testified that Mr. McCoy has never cursed at him.  Grievant Hendrix testified that it has been years since Mr. McCoy yelled or cursed at him.  Grievant Austin could not give an example of anytime he witnessed Mr. McCoy act in a hostile manner toward him.  What happened to other employees, or how those others felt is irrelevant to the claims Grievants make in this matter.  The Grievants are not permitted to grieve for everyone who works at the equipment shop, and the Grievants have not argued that Mr. McCoy’s conduct toward another employee has somehow created a hostile work environment for them.    
Grievants presented many witnesses who testified that morale was low among the employees at the equipment shop.  The undersigned does not doubt that morale is low at the equipment shop.  However, low morale is not the same as hostile work environment.  There can be low morale when there is no hostile work environment. Hostile work environment requires more than low morale.  A hostile work environment is caused by extreme, severe improper conduct which is so pervasive that it changes the conditions of one’s employment.  It requires more than a few isolated incidents.  Therefore, the issue is whether Mr. McCoy engaged in extreme conduct, and that such was so pervasive, it altered the conditions of Grievants’ employment.  
Given the evidence presented, the undersigned cannot conclude that Grievant Freeman met his burden of proving his claim of hostile work environment.  Grievant Freeman did not present enough evidence to establish by a preponderance of the evidence that Mr. McCoy was treating him unfairly because he is in an interracial relationship.  While there was testimony that Mr. McCoy had asked Grievant Freeman if he was still seeing his girlfriend, and that Mr. McCoy may have asked another employee if the two were still dating, those comments alone are not improper.  There was no evidence that Mr. McCoy said or implied anything derogatory about Grievant Freeman’s girlfriend or their relationship, or that such was related to Grievant Freeman being placed on leave restriction.  Further, the evidence presented suggests that Grievant Freeman was placed on leave restriction because he had nearly exhausted his accrued leave and had attendance issues.  Regarding his claim about being denied overtime, Grievant Freeman’s allegations were countered by the gashouse overtime schedule document.  In the grievance process, if the evidence presented by the parties is equal, the burden has not been met.  
Also, based upon the evidence presented, the undersigned cannot conclude that Grievant Austin proved his claim of hostile work environment by a preponderance of the evidence.  Grievant Austin’s testimony suggests that he has suffered no injury whatsoever.  Lastly, the undersigned cannot conclude that Grievant Hendrix proved his claims by a preponderance of the evidence.  Grievant Hendrix testified that since Mr. McCoy returned to the Lewisburg shop, he has had no trouble with Mr. McCoy, and that he has done nothing that would cause a hostile work environment.  While it is very troubling that Mr. McCoy apparently cursed and yelled at Mr. Hendrix in 2009 and/or 2010, that alone does not prove the claim of hostile work environment, and no more recent incidents were alleged.
  Moreover, Grievant Hendrix seemed to agree that there was no on-going hostile work environment at the time of the level three hearing.  Also, some evidence suggested that Grievant Hendrix was one of the top overtime earners in District 9.  Therefore, Grievant Hendrix did not present evidence sufficient to meet his burden of proving his claims by a preponderance of the evidence.        
While it is readily apparent that Mr. McCoy is not well-liked by many of the employees at the Lewisburg shop, that he apparently yelled and cursed at some of the employees [only Grievant Hendrix in this matter] during the years before he was transferred to Buckhannon, and that his personality seems to clash with those of many of the employees, such does not prove that he has created a hostile work environment for the Grievants.  The evidence establishes that Grievants and many of their coworkers disagree with Mr. McCoy’s management style and many of the decisions he has made.  Further, it is clear that Grievants and some of their coworkers believed that Mr. Miller should have been hired for the supervisor job, instead of Mr. McCoy.  It is readily apparent that there are problems at the District 9 equipment shop and that employee morale there is poor.  However, such does not prove the existence of a hostile work environment as alleged by Grievants.  Accordingly, this grievance is denied.         
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
As this is not a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).
2.
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 23, (1993); Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).
3.
"‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc.,107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 30, 2006).

4.
 “Mere allegations alone without substantiating facts are insufficient to prove a grievance.”  Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998)(citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).

5.
Class action grievances are not permitted in the grievance process. See W. Va. Code § 6C-2-3(e)(2).  
6.
Typically, a Grievant must show "an injury-in-fact, economic or otherwise" to have what "constitutes a matter cognizable under the grievance statute." Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Dunleavy v. Kanawha County Bd. of Educ., Docket No. 20-87-102-1 (June 30, 1987).
7.
Grievants have failed to prove their claims of hostile work environment by a preponderance of the evidence.  
 SEQ CHAPTER \h \r 1Accordingly, this grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: December 26, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
�  “It is a well-settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board.  Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  Any decision concerning disciplinary action generally resides with the employer. Dunlap v. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009); Cassella v. Div. of Highways, Docket No. 2012-0496-DOT (Dec. 11, 2012).  The grievance procedure is intended to resolve disputes between employees and their employers, not between fellow employees. See generally, W. Va. Code § 6C-2-1.” McGee v. Div. of Highways, Docket No. 2015-0055-DOT (Oct. 30, 2014).





� Respondent moved to dismiss this grievance at level three, again alleging the failure to state a claim upon which relief can be granted, prematurity, and that the relief requested is wholly unavailable from the Grievance Board.  A telephonic hearing was held on January 14, 2014, to address Respondent’s Motion to Dismiss.  As it is implied in the grievance that Grievants are seeking an end to the hostile work environment they complain of, and that such relief is available through the grievance process, and given the unique circumstances of this grievance, the Motion to Dismiss was denied by Order entered February 26, 2014.


� Originally, there were additional grievants in this action.  However, over time, those individuals asked to withdraw their grievances, and they were dismissed from this action.  


� See, testimony of Grievant Hendrix; testimony of Anthony Ervin; testimony of Steve McCoy.
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