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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

TAMMY L. HICKS,



Grievant,

v.






Docket No. 2014-0631-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES, 

and DIVISION OF PERSONNEL,



Respondents.


DECISION


Grievant, Tammy Hicks, filed this matter on November 12, 2013, against her employer, Bureau for Children and Families, in which she states in her grievance form:

When my immediate supervisor resigned his position, I was named as the Procurement Primary contact after 5 months of performing the extra duties another ASA II from Vendor Payments was offered a temporary upgrade and raise.  DOP denied the upgrade and now the same job is posted as a ASA II.  On April 1, 2013 a memo was drafted from Melissa Rosen on the resignation of the Personnel - Procurement Director, naming 2 employees to fill in as the interim and primary contacts for these two employment areas within the Bureau of Children & Families.  I was named as the Procurement primary contact; I took on the extra duties that were left by my immediate supervisor, with no temporary upgrade or raise.  After 5 months Mrs. Rosen chose another employee an ASA II from Vendor Payments and offered them a temporary upgrade and a salary raise to work over me and my co-worker until they could get the position posted.  DOP did not approve the temporary upgrade so the employee resumed their job duties after 4 weeks and I again have the primary responsibilities for BCF Procurement.  The Procurement immediate supervisor job has been posted as an ASA III, I believe I deserve a Reallocation promotion to an ASA II due to the fact it was offered to a co-worker ASA II for temporary upgrade, who did not perform the same duties for Procurement.

Grievant seeks reallocation to ASA II and back pay from April 1, 2013.  Grievant also requests a competitive salary offer of 10% in one of her grievance forms.


By Order dated December 4, 2013, the Division of Personnel was joined by the Board as an indispensable party.  Department of Health and Human Resources’ level one evaluator entered a notice waiving the level one hearing due to a lack of authority to rule on the grievance.  A level two mediation session was conducted on March 5, 2014.  Grievant perfected her appeal to level three on March 10, 2014.  A level three hearing was conducted before Administrative Law Judge Carrie H. LeFevre on May 15, 2014, at the Grievance Board’s Charleston office.  Grievant appeared Pro Se.  Respondent, Department of Health and Human Resources, appeared by Harry C. Bruner, Jr., Assistant Attorney General.  Respondent, Division of Personnel, appeared by Karen O’Sullivan Thornton, Assistant Attorney General.  The case became mature for consideration on June 27, 2014.  This matter was transferred to the undersigned for the drafting of this decision on October 2, 2014, for administrative reasons.


Synopsis


Grievant asserts that she should be reallocated to the position of Administrative Services Assistant II due to a significant change in Grievant’s duties and responsibilities within the agency.  The Division of Personnel maintained that Grievant’s work does not match the same type of duties as performed by an Administrative Services Assistant II.  The Division of Personnel determined that an Administrative Services Assistant I is the best fit for Grievant.  Record established that Grievant’s primary duties relating to her employment had remained the same since she was first employed with the Department of Health and Human Resources in 2011.  The record also established that the Division of Personnel classifies a position based on the predominant duties of the job.  Grievant failed to meet her burden of proof and demonstrate that her duties fell more closely within the Administrative Services Assistant II than the Administrative Services Assistant I classification during the eight-month period in question.  This grievance is denied.


The following findings of fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by the Department of Health and Human Resources, Bureau for Children and Families, in a position classified as an Administrative Services Assistant I.  Grievant was hired on February 1, 2011, in the procurement section of the Bureau for Children and Families.


2.
On March 16, 2011, a coworker left and Grievant and her immediate supervisor took on additional procurement duties until January 1, 2013.  Grievant was hired to do purchasing; however, when the coworker left, Grievant took over those duties that dealt with the computers, and statewide contracts.  Grievant’s primary duties continue to deal with ordering computer equipment, surplus property, and statewide contracts.


3.
On April 1, 2013, Michael Austin, Grievant’s supervisor, resigned.  A memorandum was issued by Melissa Rosen, Deputy Commissioner, on April 1, 2013, indicating that Grievant and another employee would be the primary contacts for personnel and procurement.  This date marks the beginning of the period of time in which Grievant seeks back pay.


4.
In May 2013, Ms. Rosen requested that Grievant order School Clothing vouchers and prepare letters and envelopes.  It is undisputed that this had not been a responsibility of the Grievant in the past.  Grievant asked Ms. Rosen for training and examples to help her with her job.  When asked to order barcode scanners for the field, Grievant told Ms. Rosen that was not her job.


5.
Grievant filed this grievance when she became convinced that Juan Haynes was brought in to do the supervisory job for her section on a temporary upgrade.  Grievant believed the job should have been awarded to her.  Grievant indicated that if Ms. Rosen could bring in an Administrative Services Assistant II with no experience in procurement on a temporary basis, she or her coworker should have been awarded the job.


6.
The primary difference between the Administrative Services Assistant I and II classifications is supervisory responsibility.  There are only three employees in Grievant’s section within the Bureau for Children and Families.  


7.
Record established that Grievant does not and has not supervised an employee during her employment.  Grievant has never assigned work, approved time sheets, approved leave, or evaluated work, by way of example, for any employee.


8.
Grievant acknowledged that, after her supervisor resigned, she did not assume additional duties and responsibilities.  Grievant clarified that what did happen was an increase in the volume of work.


9.
Grievant completed a Position Description Form for February 1, 2011 to April 1, 2013, and another form representative of job duties and responsibilities from April 1, 2013, to March 11, 2014.  These forms fully, fairly and accurately described the job duties and responsibilities of the position which she occupied at the relevant times.


10.
Record established that Grievant’s primary duties relating to surplus and computers have remained the same since she was first employed in 2011.  Grievant’s primary concern is that the volume of work increased after her supervisor resigned.


11.
Ms. Rosen arranged for Grievant to work with the central office purchasing staff to help her learn the purchasing aspects of her job.  While Grievant was asked to take on additional duties, the duties were not outside the scope of her classification.


12.
The Division of Personnel does not classify positions based on the amount or volume of work.  The Division of Personnel classifies positions based on the predominant duties, in other words, what the position is spending the most time on.    


13.
The Division of Personnel explained that, in Grievant’s employment, there had not been new additional or significant duties added to the position since it was first occupied that would provide the necessity for a reallocation, and the position does not serve in a supervisory capacity.


14.
In order for a reallocation to occur, there must be a significant change in the kind or level of work of the position that was not originally anticipated of the position.


Discussion

As this grievance does not involve a disciplinary matter, Grievant bears the burden

of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1  § 156-1-3 (2007); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See W. Va. Code § 29-6A-6.  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


In order for Grievant to prevail upon a claim of misclassification, she must prove by a preponderance of the evidence that her duties for the relevant time period more closely match another cited Division of Personnel classification specification than that under which she is currently assigned.  See generally, Hayes v. W. Va. Dep’t of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989); Oliver v. W. Va. Dep't of Health & Human Res./Bureau for Child Enforcement, Docket No. 00-HHR-361 (Apr. 5, 2001).  Division of Personnel specifications are to be read in “pyramid fashion,” i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section.  See generally, Dollison v. W. Va. Dep’t of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989).


Grievant alleges she has been performing the duties of a Administrative Services Assistant II and should be classified as such.  Respondents argue Grievant is properly classified. Division of Personnel’s Rule 3.78 defines “Reallocation” as “[r]eassignment by the Director of Personnel of a position from one classification to a different classification on the basis of a significant change in the kind or level of duties and responsibilities assigned to the position.”  The key in seeking reallocation is to demonstrate “a significant change in the kind or level of duties and responsibilities.”  Kuntz/Wilford v. Dep’t of Health and Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997).  An increase in the type of duties contemplated in the current class specification does not require reallocation.  Id.


Grievant has not demonstrated a significant change in job duties to warrant a reallocation.  Grievant has not proven that any additional duties amounted to a significant change in the kind of duties and responsibilities assigned to her position.  The primary difference between the Administrative Services Assistant I and II classifications is supervisory responsibility.  There are only three employees in Grievant’s section within the Bureau for Children and Families.  The record established that Grievant does not and has not supervised an employee during her employment.  Grievant has never assigned work, approved time sheets, approved leave, or evaluated work for any employee.  In addition, Grievant acknowledged that, after her supervisor resigned, she did not assume additional duties and responsibilities.  Grievant clarified that what did happen was an increase in the volume of work.


Turning to the Division of Personnel’s action in this case, it is well settled that substantial weight applies when an employee grieves the Division of Personnel’s  interpretation of its own regulations, classification specifications, and pay grades. Farber v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 95-HHR-052 (July 10, 1995).  The Grievance Board's role is not to act as an expert in matters of classification of positions, job market analysis, and compensation schemes, or to substitute its judgment in place of Division of Personnel.  Moore v. Dep't of Health and Human Res./Div. of Personnel, Docket No. 94-HHR-126 (Aug. 26, 1994).  Rather, the role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion.  If a Grievant can demonstrate his or her classification or pay grade was made in an arbitrary and capricious manner or was an abuse of discretion, then he or she has met the required  burden of proof.  See Kyle v. W. Va. State Bd. of Rehab., Docket No. VR-88-006 (Mar. 28, 1989).  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., No. 29066 (W. Va. 2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


The Division of Personnel’s interpretation of the classification specifications at issue is not clearly erroneous as applied to this set of facts.  The primary duties of her job fall within the Administrative Services Assistant I classification.  Grievant has not established by a preponderance of the evidence that she should be reallocated to the position of Administrative Services Assistant II.  Based on the duties and responsibilities encompassed in the “Nature of Work” section of the class specification, Grievant is properly classified and that classification is the “best fit” for her position.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
In order for Grievant to prevail upon a claim of misclassification, she must prove by a preponderance of the evidence that her duties for the relevant period more closely match another cited Division of Personnel classification specification than that under which she is currently assigned. See generally, Hayes v. W. Va. Dep't of Natural Res., Docket No. NR- 88-038 (Mar. 28, 1989);   Oliver v. W. Va. Dep't of Health & Human Res./Bureau for Child Enforcement, Docket No. 00-HHR-361 (Apr. 5, 2001).     


2.
Division of Personnel specifications are to be read in "pyramid fashion," i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the "Nature of Work" section of a classification specification is its most critical section.  Atchison v. W. Va. Dep't of Health, Docket No. 90-H-444 (Apr. 22, 1991); See generally, Dollison v. W. Va. Dep't of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989).


3.
The key in seeking reallocation is to demonstrate "a significant change in the

kind or level of duties and responsibilities." An increase in number of duties and the number of employees supervised does not necessarily establish a need for reallocation. Kuntz/Wilford v. Dep't of Health and Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997).  "An increase in the type of duties contemplated in the [current] class specification, does not require reallocation. The performing of a duty not previously done, but identified within the class specification also does not require reallocation."  Id.


4.
The State Personnel Board has wide discretion in performing its duties, although it cannot exercise its discretion in an arbitrary or capricious manner.  Moore v. Dep't of Health and Human Res./Div. of Personnel, Docket No. 94-HHR-126 (Aug. 26, 1994).


5.
Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous, and an agency’s determination of matters within its expertise is entitled to substantial weight.  Syl. pt. 3, W. Va. Dep't of Health v. Blankenship, 431 S.E.2d 681 (W. Va. 1993);  Princeton Community Hosp. v. State Health Planning, 328 S.E.2d 164 (W. Va. 1985);  Dillon v. Bd. of Ed. of County of Mingo, 301 S.E.2d 588 (1983).


6.
Grievant did not meet her burden of proof and demonstrate a significant change in the kind or level of duties and responsibilities that would warrant a reallocation.  The record did not support a finding that Grievant’s duties fell more closely within the Administrative Services Assistant II classification during the eight months in question.  In addition, the record did not support an award of a 5% increase in back pay for that eight- month period.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: November 18, 2014                    


___________________________









Ronald L. Reece









Administrative Law Judge

