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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

WYATT L. GRAHAM,



Grievant,

v.






Docket No. 2013-0849-WetED

WETZEL COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Wyatt Graham, filed this grievance on or about November 30, 2012, against his employer, Wetzel County Board of Education.  His Statement of Grievance stated the following:

Discriminatory and unfair pay practices shown towards various service personnel.  Specifically, some service personnel are paid a stipend to perform ‘additional’ work while other service personnel are expected to do [sic] perform ‘additional’ work for no stipend.

He seeks the following relief:

Nondiscriminatory and similar stipends paid towards all service personnel for ‘additional’ work performed.


This grievance was denied at level one following a hearing.  The parties were allowed to waive level two and the matter was set for a level three hearing.  A level three hearing was conducted before the undersigned administrative law judge on October 29, 2013, at the Grievance Board’s Westover office location.  Grievant appeared in person and by his representative, Owens L. Brown, West Virginia Education Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice, LLP.  This matter became 
mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on December 6, 2013.


Synopsis


Grievant is a bus operator employed by Respondent.  Grievant’s route involves him picking up a relatively small number of students including special education students and regular education students.  Grievant argues that he should receive a stipend for transporting students to a high school where they board another bus and are transported to a technical school.  He claims to be the victim of discrimination.  Grievant presented no evidence in support of his claim of discrimination.  The grievance is denied.


The following findings of fact are based upon the record developed at level one and level three.


Findings of Fact


1.
Grievant is employed as a bus operator by the Wetzel County Board of Education.


2.
Grievant’s job description is that of a countywide bus operator for special education students.


3.
Grievant has been given non-special education students to transport.  The students are identified as Mid-Ohio Valley Technical Institute (MOVTI) students.  


4.
Grievant’s morning route begins at the bus garage where his bus is parked.  Grievant drives to Shortline School, then to Smithfield, which is the farthest distance from the final destination of his morning route, Magnolia High School.  Along this route the Grievant picks up a relatively small number of students including special education students and regular education students.  All students depart the Grievant’s bus at Magnolia High School.


5.
From Magnolia High School, the regular education students who ride the Grievant’s bus then take a different bus to the Mid-Ohio Valley Technical Institute in St. Mary’s, West Virginia.  The route to MOVTI is known as a shuttle run.


6.
The bus operators who transport these students from Magnolia High School to MOVTI and back are paid a $50 stipend for each way.


7.
Once the MOVTI students depart the shuttle at St. Mary’s, the bus operator must wait for the students to finish their morning classes.  After their classes are finished, the students then re-board the bus and return to Magnolia High School where they take their afternoon classes.


8.
For his afternoon bus route, Grievant once again starts at the bus garage where his bus is parked.  From there Grievant drives to Magnolia High School.  The same special education students and regular students from his morning route board the Grievant’s bus.  Grievant then drops these students off at their homes, essentially driving his morning route in reverse.

Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant contends that he works a comparable number of hours as the bus operators transporting MOVTI students to St. Mary’s and back.  He argues he should receive the $100 stipend for transporting the students to Magnolia High School.  Grievant contends that he is being discriminated against by not receiving the stipend for transporting the MOVTI students.  Respondent counters that Grievant is not entitled to additional compensation because the MOVTI students, who live along his route between Smithfield and Magnolia High School, ride Grievant’s bus.  It is undisputed that other bus drivers transport the regular education students to the Technical Institute after they depart Grievant’s bus.


For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  


In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


As Respondent points out, Grievant presented no evidence to support his claim that he was the victim of discrimination.  At no time during the level three hearing did Grievant provide any theory or explanation of his alleged entitlement to additional compensation merely because regular education students ride his bus.  Grievant did mention that the bus drivers who pick these students up at Magnolia High School and then take them to MOVTI in St. Mary’s are paid an additional $50 a day.  However, it is undisputed that this shuttle run is a separate bus route form the drivers’ regular morning and evening routes.  As previously mentioned, it is also undisputed that other bus drivers transport the regular education students to the Technical Institute after they depart Grievant’s bus.  Grievant did not meet his burden of proof and demonstrate he has been treated differently from one or more similarly-situated employee.  In fact, the record established that Grievant himself has a midday run each day for which he is paid a $50 stipend.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


3.
Grievant failed to demonstrate that he was the victim of discrimination.


Accordingly this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: February 10, 2014                      


___________________________









Ronald L. Reece









Administrative Law Judge
	�Respondent moved the undersigned to make a determination of bad faith against the Grievant because he presented no evidence in support of his grievance.  Respondent seeks an order allocating the costs of the hearing to Grievant as a result of acting in bad faith.  This motion by Respondent is denied.  Respondent’s exception to this ruling is preserved for the record.






