WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
SANDRA L. MULLINS,



Grievant,

v.







   Docket No. 2014-0357-MasED

MASON COUNTY BOARD OF EDUCATION,



Respondent.

DECISION


Grievant, Sandra Lee Mullins, is employed by Respondent, Mason County Board of Education (“Board”) as a preschool teacher’s aide at the Early Education Station (“EES”) in Mason County, West Virginia. The EES is a privately-owned preschool which has a cooperative agreement with the Board.  Through this agreement, Grievant works in a classroom at EES, but remains a Board employee.  Ms. Mullins filed a level one grievance form dated September 20, 2013, alleging that she was passed over for a posted afternoon, extracurricular, bus aide assignment. She contends that “The job was granted to a substitute aide based upon a perceived conflict between Grievant’s regular duties and performance of the extracurricular assignment.  Grievant asserts a “violation of W. Va. Code §§ 18A-4-8b, 18A-4-8g & 18A-4-16.”  
As a remedy, “Grievant seeks reinstatement into the extracurricular assignment and compensation for lost wages and benefits, with interest.”

A level one hearing was held and a decision denying the grievance was issued on October 25, 2013.  Grievant made a timely appeal to level two and a mediation was conducted on February 6, 2014.  Thereafter, Grievant perfected an appeal to level three on February 14, 2014.  


A level three hearing was held at the Charleston Office of the West Virginia Public Employees Grievance Board on May 16, 2014.  Grievant appeared with her representative John E. Roush, Esq., West Virginia School Personnel Association.  Respondent was represented by Leslie K. Tyree, Esq.  The grievance became mature for decision upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on July 9, 2014.

Synopsis

Grievant applied for an aide position on an extracurricular bus run which would require that she be picked up at the EES at 2:30 p.m. each day.  Her regular daily work schedule did not end at the EES until 3:15 p.m., even though the special needs students in the classroom were usually gone by 2:30 p.m. each day.  Respondent did not award the position to Grievant because the start time conflicted with the work schedule of her regular assignment.  Grievant argued that she is not needed at the EES after 2:30 p.m., so it was arbitrary and capricious to deny her the extracurricular run.  Additionally, Grievant argues that Respondent’s decision is discriminatory because other aides who are similarly situated have been allowed to leave their regular assignments early to take an extracurricular run.  Respondent demonstrated that Grievant is not in the same situation as the cited employees and that its decision was not arbitrary or capricious.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Sandra Lee Mullins, is employed by Respondent as a preschool teacher’s aide at the Early Education Station in Mason County, West Virginia. Grievant bid on and received this position and knew the daily work schedule.  All of the students at the EES preschool are three or four years old.

2.
The EES is a privately-owned preschool which has a cooperative agreement with the Board.
  Through this agreement, Grievant works as a classroom aide at EES, in a classroom with a teacher and another aide who are both employed by EES.  However, Grievant remains a Board employee. 


3.
 Grievant’s daily work schedule at EES for the 2013 - 2014 school year started at 7:15 a.m. and concluded at 3:15 p.m.

4.
During the 2013 - 2014 school year, there were eleven total students in the classroom where Grievant was assigned. Four were students with special needs. Grievant was assigned to the classroom as a preschool/special needs aide.  Though she mainly helped one student during the school year, she is not assigned to an individual student.


5.
By 2:30 p.m. each day, all four students with special needs had left the school for the day.  After 2:30 p.m., only four regular education students were left in the classroom. In addition to Grievant, there were two other adults
 with these students until they left at 3:00 p.m. 

6.
During the 2012 - 2013 school year, Janice Crump, a classroom aid, worked as a bus aide on an extracurricular evening bus run that started at 2:30 p.m. and ended at 4:30 p.m. For the 2013 - 2014 school year, Ms. Crump applied for and received a classroom aide position with a daily work schedule that ended after 2:30 p.m.  Because the extracurricular bus run conflicted with her regular work schedule, the Mason County Superintendent and the Special Education Director determined that it would not be appropriate for Ms. Crump to leave her classroom assignment early to perform the extracurricular bus run. Consequently, Ms. Crump was removed from that extracurricular position.


7.
For the 2013 - 2014 school year, the board posted the extracurricular position for a bus aide previously held by Ms. Crump.  Grievant applied for the extracurricular position but was not considered for it because the 2:30 p.m. start time conflicted with her daily work schedule at the EES preschool.  Had Grievant not been disqualified from this extracurricular assignment, she would have been the successful applicant. She was working in the classification, the most senior applicant, and she had no problems with prior evaluations.

8.
Doris Deal was the successful applicant for the extracurricular afternoon bus run.  Ms. Deal is employed by the Board as a substitute aide.  

9.
Doris Deal continued to serve as a substitute classroom aide after she took the extracurricular bus aide position.  On one occasion, Ms. Deal took a substitute position for a full school day and had to leave that position before the usual end of the assignment to make the extracurricular run.  Thereafter, the administration required that Ms. Deal only be given substitute aid assignments for the first half of the school day so there would be no conflict with her daily extracurricular bus run.
  Occasionally, Ms. Deal would substitute for a half day in a special education classroom at Point Pleasant Junior and Senior High School.  She sometimes voluntarily stayed around to help in the afternoon while she waited for her extracurricular assignment to start at 2:30 p.m.


10.
Shirley Billings is a classroom aide/bus aide employed by the Board and assigned to Point Pleasant Junior and Senior High School. She has been in the same position since 1999.  That position was posted to include duties as a bus aide on morning and evening runs, and as a classroom aide in a special education classroom at the Junior Senior and High School between those runs.  Neither the morning nor the afternoon bus runs worked by Ms. Billings are extracurricular assignments.  They are part of her regular daily assignment.

11.
The daily assignment for Shirley Billings during the 2013 – 2014 school year began at 6:30 a.m., when she boarded a bus driven by George Shell at Roosevelt Elementary School. She served as a bus aide until she was dropped off at Point Pleasant Junior and Senior High School at 7:55 a.m.  While at the school, Ms. Billings served as a classroom aide in a special education classroom from 8:00 a.m. until 2:30 p.m. At that time, Ms. Billings left the classroom and boarded a school bus that transported her to the bus garage, where she took a break from 2:30 p.m. until 3:00 p.m.  At 3:00 p.m. Ms. Billings again boarded Mr. Shell’s bus and served as a bus aide for the return trip to Roosevelt Elementary School, arriving there between 4:50 p.m. and 5:00 p.m. each day.  Since Ms. Billings’ regular work schedule goes from 6:30 a.m. to 5:00 p.m., she works more than eight hours each day, and receives overtime pay for each hour over eight.  

12. 
When Ms. Billings left the classroom each day at 2:30 p.m., there were ten students remaining. Those students did not leave the school until 3:30 p.m. All of these students were high school aged, had special needs, and two of them were confined to wheelchairs.  One teacher and one special education classroom aide remained to supervise the students until the end of the day.

13.
West Virginia Board of Education Policy 2419 allows a ratio of two adults for twelve students with special needs at the Middle/High School level.

Discussion


Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 §  3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met this burden.  Id.

As a regular employee in the aide classification, and the most senior applicant, there is no dispute that Grievant would have been the successful applicant for the extracurricular bus aide position had it not conflicted with the schedule of her regular duties.  Grievant points out that she is assigned to the classroom at EES as an aide for special needs students. She notes that at 2:30 p.m., when she would commence the extracurricular bus assignment, there were no students with special needs left in the classroom to be supervised. There were four regular education students left, with a privately-employed teacher and classroom aide to supervise them.  Consequently, Grievant argues that it is arbitrary and capricious to disqualify her from holding the extracurricular bus run even though it would require her to leave her regular duties forty-five minutes early.


 “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interest of the schools and in a manner which is not arbitrary and capricious.” Syl. Pt. 3, Dillon v. Wyoming County Board of Education, 177 W.Va. 145, 351, S.E. 2d 58 (1986). 


"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).


The Grievance Board has held that it is not arbitrary and capricious for a board of education to deny service personnel the opportunity to perform an extracurricular assignment when logistical problems exist. See: Smith v. Putnam Co. Bd. of Educ., Docket No. 99-40-058 (April 2, 1999) (the grievant’s assigned bus was too small to transport the number of students for the extracurricular run);  Russell v. Wayne Co. Bd. of Educ., Docket No. 02-50-041 (March 25, 2002) (starting time for the extracurricular run did not allow time for the grievant to perform a proper post-run safety inspection after his regular run); Garner v. Monongalia Co. Bd. of Educ., Docket No. 05-30-164 (Sept. 16, 2005) (Grievant did not have time to get from the end of his regular run before the start of the extracurricular run); and Epling v. Boone County Bd. of Educ., Docket No. 2011-0036-BooED (July 27, 2011) (the timing of one extracurricular position held by the grievant, conflicted with a second assignment grievant applied for).

In the present case, Grievant would have to leave her regular assigned duties forty-five minutes early to perform the extracurricular assignment. Clearly, there is a logistical conflict between the extracurricular assignment and Grievant’s regular duties.  While there are no students with special needs left in the classroom after 2:30 p.m., there are still students in the classroom, as well as the other classrooms in the school, that need to be supervised. The Board’s administration has determined that it is in the best interest of the students for Grievant to remain in the position for the full duration of her assignment. 


 Additionally, in the previous school year, the Board prohibited another employee from continuing as an aide on an extracurricular bus run when that run conflicted with the hours of her regular assignment. Respondent’s decision in the present case provides consistency in the treatment of its employees.  Grievant knew the work schedule of her regular employment when she took the position, and it was not arbitrary and capricious for the Board to disqualify her from taking an extracurricular position which would require her to leave her regular work duties forty-five minutes before their completion.

Next, Grievant argues that the Board’s action is discriminatory because other employees are allowed to leave their work assignment early to take an extracurricular run.  For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2(d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by theemployee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).  

Grievant first points to Ms. Deal who is the substitute employee that received the extracurricular position in question.  Grievant argues that Ms. Deal is allowed to take full day substitute aide positions, and leave those duties early to perform the extracurricular run.  However, the evidence demonstrated that this only occurred one time and when the administration discovered it happened, Ms. Deal was prohibited from taking any afternoon substitute aide positions to avoid a conflict with the start of her extracurricular duties.  There was evidence that Ms. Deal occasionally substituted in an aide position at the high school in the morning and voluntarily remained to help out until her extracurricular position started.  There is no indication that the administration was aware of Ms. Deal’s voluntary actions in this regard.  Grievant did not prove that Ms. Deal was treated differently than Grievant with regard to her extracurricular position.

Next, Grievant pointed to Ms. Billings who is a classroom aide at the Point Pleasant Junior and Senior High School.  Ms. Billings does leave the special needs classroom each day to serve as a bus aide. However, those duties are not part of an extracurricular assignment. In fact, when the position held by Ms. Billings was posted, the duties included acting as a bus aide on the morning run, working in the classroom for the largest part of the instructional day, and then acting as a bus aide on the evening run. Her regular work schedule goes from 6:30 a.m. to 5:00 p.m. each day.  Consequently, Ms. Billings does not leave her regular assignment early for an extracurricular bus run, because the afternoon bus run is part of her regular assignment. Ms. Billings accepted this assignment in 1999, and it appears that she is the only employee in the County with such a schedule.  Obviously, Grievant is not similarly situated to Ms. Billings.

Grievant did not prove by a preponderance of the evidence that the Board discriminated against her by disqualifying her from an extracurricular assignment that conflicted with her daily work schedule. Accordingly, the grievance is DENIED.

Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interest of the schools and in a manner which is not arbitrary and capricious.” Syl. Pt. 3, Dillon v. Wyoming County Board of Education, 177 W.Va. 145, 351, S.E. 2d 58 (1986). 


3.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).


4.
It is not arbitrary and capricious for a board of education to deny service personnel the opportunity to perform an extracurricular assignment when serious logistical problems exist. See: Smith v. Putnam Co. Bd. of Educ., Docket No. 99-40-058 (April 2, 1999); Russell v. Wayne Co. Bd. of Educ., Docket No. 02-50-041 (March 25, 2002); Garner v. Monongalia Co. Bd. of Educ., Docket No. 05-30-164 (Sept. 16, 2005); and Epling v. Boone County Bd. of Educ., Docket No. 2011-0036-BooED (July 27, 2011). 


5.
It was not arbitrary and capricious for the Board to disqualify Grievant from taking an extracurricular position which would require her to leave her regular work duties forty-five minutes before their completion.


6.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).  

7.
Grievant did not prove by a preponderance of the evidence that the Board discriminated against her by disqualifying her from an extracurricular assignment that conflicted with her daily work schedule. 


Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 20, 2014




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� The Board leases four of the seven classrooms that the EES has for preschool students.


� One teacher and one classroom aide.


� Level three testimony of Tonya Martin, Personnel Director.


� Level three testimony of Gari Worley, classroom aide.  There was no indication that the administration encouraged, authorized or knew about this action before the hearing.


� Level three testimony of John Lahew, Director of Special Education and Early Childhood Education for Mason County Schools.  Director Lahew did not remember the staff to pupil ratio requirement for preschool classrooms with special needs students.
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