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PUBLIC EMPLOYEES GRIEVANCE BOARD

ERIC POWERS &
KENDALL HECKERT,


Grievants,
v. 






DOCKET NO. 2013-0569-CONS
DIVISION OF HIGHWAYS,


Respondent.  
DECISION

Eric Powers and Kendall Heckert (“Grievants”), filed virtually identical grievances on September 22, 2012, against their employer, the Division of Highways (“Respondent” or “DOH”), grieving their non-selection to receive “grade-all (sic.) training.”  Grievants are seeking to receive available training on this equipment and to otherwise be made whole.  On September 25, 2012, Respondent consolidated these grievances, as authorized by W. Va. Code § 6C-2-3(e)(1) and 156 C.S.R. § 4.33 (2008), and this consolidated grievance was assigned Docket Number 2013-0568-CONS.

Following a Level One conference on February 12, 2013, Respondent DOH denied the grievance in a written decision issued on March 4, 2013.  Grievants appealed to Level Two of the grievance procedure on March 15, 2013.  After mediation was completed at Level Two on August 2, 2013, Grievants appealed to Level Three on August 20, 2013.  A Level Three hearing was held before the undersigned Administrative Law Judge on March 21, 2014, in Westover, West Virginia.  Grievants were represented by Gordon Simmons with UE Local 170 of the West Virginia Public Workers Union.  DOH was represented by Robert Miller, Esquire, with the DOH Legal Division. This matter became mature for decision on May 19, 2014, upon receipt of the last of the parties’ post-hearing arguments.

Synopsis

Grievants are employed by Respondent Division of Highways (“DOH”) as Transportation Workers.  In March 2012, each Grievant applied to receive training to operate a Gradall excavator.  Grievant Heckert established that he was similarly situated to the co-worker who was selected for the training.  Prior to working for DOH, Grievant Heckert operated construction equipment, including a backhoe, bulldozer and pan scraper in the oil industry for around 15 years.  Grievant Heckert also worked in the orange groves for about 11 years while operating farm tractors.  The successful applicant had been working for DOH less than 3 years and had at least 10 years of experience operating construction equipment in the coal industry.

Respondent failed to provide persuasive evidence to rebut Grievant Heckert’s prima facie case of favoritism.  Accordingly, Grievant Heckert prevailed on his claim of favoritism in selecting employees to participate in specialized equipment training, and DOH will be required to offer the Gradall excavator training to Grievant Heckert.  Grievant Powers failed to present sufficient evidence to establish a prima facie case of favoritism.  Consequently, Grievant Powers failed to demonstrate that DOH violated any law, rule, regulation or policy pertaining to his employment situation, and is therefore not entitled to any relief in this matter.      
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the evidence presented at the Level Three hearing:
Findings of Fact

1.
Grievants Kendall Heckert and Eric Powers are employed by the Division of Highways (“DOH”) in the Lewis County maintenance organization and currently hold the classification of Transportation Worker 2.      
 
2.
Grievant Heckert has been employed by DOH for nearly eight years. 

3.
Prior to being employed by DOH, Grievant Heckert operated a bulldozer on numerous occasions working oil field construction over a period of 15 years or more.  In addition, he occasionally operated a backhoe and a pan scraper on various construction sites.  Over another period of 11 years, Grievant Heckert operated farm tractors in a citrus grove.

4.
DOH requires employees to receive in-house training on operating its equipment, without regard to the amount of experience an employee may have had operating the same or similar equipment for a previous employer.


5.
The highway maintenance equipment assigned to Lewis County does not include a Gradall excavator.  This particular equipment must be obtained from the heavy maintenance organization for District VII when not otherwise in use.  Ordinarily, in order to use this equipment, Lewis County is required to provide a qualified operator.


6.
Based upon a determination that at least one qualified Gradall operator was needed to operate this equipment in Lewis County, whenever the equipment became available for an appropriate maintenance activity, a training opportunity for Gradall training at the DOH Equipment Operators’ Training Academy was posted in or about March 2012.

  
7.
Grievants Heckert and Powers timely applied for the posted training on the Gradall excavator.


8.
The successful applicant for the training, Robert Morrison, was then a Transportation Worker 3 with less experience at DOH than Grievant Heckert or Grievant Powers.


9.
Prior to working for DOH, Mr. Morrison had at least ten years of experience operating heavy equipment in various coal mining operations. 

10.
DOH ordinarily selects employees for assignments to operate equipment, in circumstances where additional pay is granted due to operation of such equipment, on the basis of the employee with the greatest seniority among those employees who are otherwise qualified (trained) to operate the equipment.


11.
DOH has adopted an Operating Procedure to govern the process of applying for equipment training opportunities, such as the Gradall excavator training at issue here.  That procedure states, in pertinent part:

1.
When there is a need for additional employees to operate equipment requiring certification and consistent with the classifications of Transportation Worker II or III, the organization supervisor will:


a.
post a notice to that effect on the organization’s bulletin board 

for ten working days; and


b.
ensure that employees are informed of the opportunity for 


training and that they are given the opportunity to tell him or 


her of their interest.

2.
Qualified and interested employees will advise the organization supervisor of their interest within ten working days of the posting.

3.
After ten working days from posting the notice, the organization supervisor will:


a.
consider all interested employees based on their work 


experience, general abilities, valid CDL and work history 


including the amount of time employed with the agency;


b.
make a list of his or her choices based upon the preceding 


criteria; and


c.
send the list of choices, along with the names of all other 


interested employees, to the District Engineer or Division 


Director.

4.
The District Engineer or Division Director will review the supervisor’s choices and the names of other interested employees and will:


a.
decide which of the employees are to be trained; and


b.
provide an approved list to the organization supervisor and 


the Training Coordinator.  No employees will be notified that 


they have been selected for training until approved by the 


District Engineer or Division Director.
* * *
R Ex 1.

12.
Rick Taylor, supervisor of the Lewis County maintenance operation, nominated Mr. Morrison, based upon his prior experience operating heavy equipment in the coal business, and his work performance during his brief tenure (less than three years) with DOH.   

13.
Ordinarily, Lewis County attempts to have at least two employees available who are currently trained and certified to operate each piece of maintenance equipment assigned to the operation.  For example, if the county has four road graders assigned, it is desirable to have eight employees trained and certified to operate these road graders.  

Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievants have not met their burden.  Id.


Favoritism is defined in the grievance procedure as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish a prima facie claim of favoritism under the grievance statute an employee must prove:


a.
that he is similarly situated, in a pertinent way, to one or more other employee(s);


b.
that the other employee(s) have been given advantage or treated with preference in a significant manner not similarly afforded him; 

and


c.
that the difference in treatment has caused a substantial inequity to him, and that there is no known or apparent justification for this difference.

Board v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-329 (Feb. 2, 2000); Frantz v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-096 (Nov. 18, 1999).  See Frymier v. Higher Educ. Policy Comm’n, 221 W. Va. 306, 655 S.E.2d 52 (2007); Vance v. Dep’t of Transp., Docket No. 06-DOH-418 (Jan. 24, 2007). 


If a grievant is able to establish a prima facie case of favoritism, the employer may rebut this showing by articulating a legitimate basis for its actions.  Thereafter, the grievant may show that the offered reasons are pretextual.  See Board, supra.  See generally Tex. Dep’t of Community Affairs v. Burdine, 450 U.S. 248 (1981); Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 178 W. Va. 53, 365 S.E.2d 251 (1986).

Grievant Heckert established that he, like the successful applicant, Mr. Morrison, obtained significant experience operating construction equipment before coming to work for DOH.  Neither of these applicants related specific prior experience involving highway construction or maintenance.  At the time of their applications for Gradall training, Grievant Heckert had worked for DOH more than five years, while Mr. Morrison had worked for DOH less than three years.  The controlling DOH Operating Procedure allows Transportation Workers 2 and 3 to be considered equally for equipment training opportunities.  Nonetheless, Mr. Morrison was chosen to attend Gradall training and Grievant Heckert was not.  Therefore, Grievant Heckert established a prima facie case of favoritism under W. Va. Code § 6C-2-2(h).  See Owen v. Wood County Bd. of Educ., Docket No. 97-54-557 (July 2, 1998).   


Mr. Taylor, who made the decision to forward only Mr. Morrison’s name for this training opportunity, provided minimal insight regarding the basis for his recommendation
 beyond general assertions that the successful applicant’s prior work experience in the coal industry was more relevant, and his work performance operating other equipment was good.  According to the credible evidence in the Level Three record, Grievant Heckert had more years of experience operating earth-moving equipment such as a bulldozer and pan scraper, and he had more time with the agency (seniority).  Although the DOH Operating Procedure does not require that a requested training opportunity be given to the most senior applicant, it does require the recommending supervisor to “consider” the “amount of time with the agency.”  R Ex 1.  Moreover, an agency is required to comply with the procedures it establishes to conduct its affairs.  See Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977).

At Level One, this grievance was denied, at least in part, because Grievant Heckert allegedly had received training to operate a road grader and then complained that he no longer wanted to operate the grader because of back problems resulting from the jarring, shaking and vibration of the grader.  Curiously, Mr. Taylor made no mention of this circumstance in his Level Three testimony, and Respondent’s counsel did not ask Grievant Heckert about this situation.  As a result, there is no evidence in the record to substantiate this basis for preferring Mr. Morrison over Grievant Heckert.  Moreover, this creates the appearance that Respondent has decided to abandoned this defense, generating the question of whether this was ever a legitimate basis for choosing Mr. Morrison over Grievant Heckert for the training.


Although this apparent shift in the justification for denying this training to Grievant Heckert tends to undermine Respondent’s articulated basis for the decision made, the more salient problem involved Mr. Taylor’s vague testimony, which did little more than reiterate the criteria in the DOH policy for making a choice without providing any meaningful comparison of the qualifications of the competing applicants.          

Unlike Title VII of the federal Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq., or the state Human Rights Act, W. Va. Code § 5-11-1, et seq., a claim under W. Va. Code § 6C-2-2(h) asserting favoritism does not require that the employee establish that the difference in treatment was motivated by some illicit consideration.  See Bd. of Educ. v. White, 216 W. Va. 242, 246-47, 605 S.E.2d 814, 818-19 (2004).  Once an employee establishes a prima facie case of favoritism, a presumption exists which the employer may rebut by demonstrating a legitimate, job-related reason for its action.  See Owen, supra.  In the instant matter, DOH failed to present persuasive evidence to rebut Grievant Heckert’s showing that he had more years of work experience operating equipment that would be relevant to learning to operate a Gradall excavator.  Further, there was no credible evidence that Grievant’s additional two years of DOH employment beyond the successful applicant received due consideration, nor what specific job-related factors warranted awarding this training to an applicant with less experience and seniority.


As for Grievant Powers, the record merely shows that he had greater seniority with DOH than the successful applicant, albeit less than Grievant Heckert.  Moreover, there was no evidence indicating that Grievant Powers had as much, or more, relevant experience operating equipment or machinery prior to being employed by DOH as the successful applicant, Mr. Morrison.  Therefore, Grievant Powers failed to present sufficient facts to establish a prima facie case of favoritism, and his portion of this consolidated grievance must be denied.  See Heckert v. Div. of Highways, Docket No. 2013-0568-CONS (May 19, 2014).  

            


The following Conclusions of Law support the Decision reached.
Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievants have not met their burden.  Id.


2.
To prevail in a claim alleging favoritism in violation of W. Va. Code § 6C-2-2(h), an employee must prove:


a.
that he is similarly situated, in a pertinent way, to one or more other employee(s);


b.
that the other employee(s) have been given advantage or treated with preference in a significant manner not similarly afforded him; 

and


c.
that the difference in treatment has caused a substantial inequity to him, and that there is no known or apparent justification for this difference.

See Board v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-329 (Feb. 2, 2000); Frantz v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-096 (Nov. 18, 1999).


3.
Grievant Heckert established a prima facie case of favoritism in violation of W. Va. Code § 6C-2-2(h) in that he had similar or greater experience operating construction equipment prior to working for DOH, and had more experience with DOH than the successful applicant.  Respondent DOH failed to present persuasive evidence to rebut Grievant Heckert’s prima facie case.  Thus, Grievant Heckert demonstrated that he was subjected to statutorily prohibited favoritism.  See generally Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004).

4.
Grievant Powers failed to establish a prima facie case of favoritism.  See Heckert v. Div. of Highways, Docket No. 2013-0568-CONS (May 19, 2014).  

  

Accordingly, this grievance is GRANTED, IN PART.  Respondent Division of Highways is hereby ORDERED to offer the opportunity for Grievant Heckert to attend the agency’s Gradall excavator training at the next occasion when this training can be made available.  All other relief is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  May 22, 2014        



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

�  There was testimony that Mr. Morrison ultimately completed the Gradall training in minimal time.  However, this was not known at the time the decision was made.  Had Mr. Morrison completed other similar training in an exemplary manner, such accomplishment would support Mr. Taylor’s recommendation.  However, evidence of an after-the-fact event does not provide a job-related justification for the decision at issue here.    
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