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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BEVERLY ANN WEBSTER,



Grievant,

v. 






DOCKET NO. 2014-1091-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Beverly Ann Webster, filed this grievance against her employer, West Virginia University, directly to level three on February 24, 2014, after she was notified that her employment was being terminated.  The statement of grievance reads, “Supervisor telling everyone my pay scale.  Discrimination and harassment. I was fired.”  As relief Grievant sought to be returned to her job, or to another position with Respondent.


Two days of hearing were held at level three before the undersigned Administrative Law Judge on August 4 and September 10, 2014, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law, on October 10, 2014.





Synopsis

Grievant’s employment as a Bus Driver was terminated by Respondent after she was involved in a third at-fault accident while driving a bus within a period of one year, and for failure to properly report to Respondent’s personnel that she was taking a prescription medication for pain while she was driving the bus.  Respondent proved the charges against Grievant.  Grievant did not demonstrate that dismissal was too severe a penalty for her actions.

The following Findings of Fact are made based on the evidence presented at level three.


Findings of Fact

1.
Grievant was employed by Respondent, West Virginia University (“WVU”), for 20 years as a Dispatcher.  On June 22, 2012, she began working for WVU as a Bus Driver in the Transportation Services Department, driving a 45 foot charter bus, capable of hauling 56 passengers.  The record does not reflect the reason for the change in jobs.


2.
Grievant has been prescribed hydrocodone for pain management for many years.  While Grievant does not take this medication on a daily basis, she did take it when she drove the bus on long trips, about 30% of the time she drove a bus for WVU.  When Maria Whitt, a Senior Human Resources Generalist at WVU, met with Grievant to offer her the Bus Driver job, Grievant started to disclose to her the medicine she was taking.  Ms. Whitt advised Grievant that she needed to disclose the medicine she was on when she reported for drug-testing.  Ms. Whitt did not advise Grievant that it would not be a problem for her to drive a bus while taking any of the medicines she was prescribed, as this was not her area of expertise, nor was it her role to do so.


3.
Any time a Bus Driver employed by WVU is prescribed medication, the employee is required to submit to a designated WVU representative, a physician’s statement regarding whether the medication may impair the employee’s job performance.  Grievant did not submit a physician’s statement regarding her use of hydrocodone, nor did she disclose to anyone at WVU, other than Ms. Whitt, that she was prescribed hydrocodone or that she took this medication.


4.
Grievant’s excuse for this non-disclosure was that she believed Ms. Whitt had placed a phone call to the person to whom she was to report her medication, and then told Grievant that everything was okay.  Grievant denied that the hydrocodone affected her ability to drive.


5.
The undersigned will take judicial notice that hydrocodone is an opiate drug that may impair an individual’s reaction time and judgement.


6.
Grievant received the required federal Department of Transportation training on Drug and Alcohol Testing in August 2013.  On August 21, 2013, Grievant was provided with West Virginia Board of Governor’s Policy 56 for her review, and advised that she would need to go through some online training materials and complete a test online.  Grievant completed this training and passed the test on September 3, 2013.  Board of Governor’s Policy 56 provides at section 2.4.4 that it is the employee’s responsibility to inform her prescribing physician or her job duties “and submit a determination from the physician” to WVU’s designated representative regarding whether any prescribed medication “may impair the covered employee’s job performance.”  Grievant’s doctor had retired in February 2013, and she had not seen a new doctor as of the time she took this training.


7.
On November 5 and 6, 2013, Grievant sent text messages to a co-worker, Valerie Pratt, asking her if she could bring her “some of those pills tomorrow so I won’t hurt so bad driving to DC.”  Grievant was not at work at the time she made these requests, and did not have a prescription for hydrocodone during this period of time as she was in the process of changing physicians, and was aware that Ms. Pratt had a prescription for hydrocodone.   Ms. Pratt showed Operations Manager Keith Pyles, Jr., the text messages from Grievant.  An investigation was conducted by WVU, and when questioned on January 15, 2014, by her supervisor, David Barnett, and Robert Brak, Senior Employee Relations Specialist for WVU, Grievant admitted that she had been taking hydrocodone for 10 years, and that she took it when she was driving the bus on trips for WVU.


8.
On February 1, 2013, Grievant received a first written warning for three incidents which occurred in November and December 2012.  On November 12 and 13, 2012, Grievant was scheduled to drive and did not wear the uniform she had been issued when she reported to work on those days.  Mr. Pyles spoke with Grievant on November 14, 2012, advising her of the importance of wearing her uniform on days she was required to drive the bus.  After this, Grievant again reported to work on November 12, 2012, out of uniform when she was scheduled to drive the bus that day.  Also, on November 1, 3, and 17, 2012, Grievant did not follow the procedures for prepping the bus for the next trip when she returned the bus to the garage.  The warning discussed an incident on November 16, 2012, when Grievant did not adjust the air brakes on the bus when departing the bus garage, causing the bus to drag on the ground in places, resulting in over $2500.00 in damage to the underside of the rear of the bus.  Finally, the warning letter addressed Grievant’s failure to park in her assigned parking spot.  Grievant did not grieve this written warning.


9.
On April 22, 2013, Grievant received a second written warning for an accident after she backed the bus into a cement wall at Wisp Ski Resort on March 6, 2013, resulting in damage to the bus of over $26,000.00.  The wall was covered in snow, and Grievant believed she was backing into a large snow bank, and intentionally did so.  The bus was out of service being repaired for over a month.  Grievant did not grieve this second warning.


10.
On October 11, 2013, Grievant was involved in a collision with a car.  Grievant was found to be at fault by “Risk Management” at WVU, and Respondent paid the claim to the driver of the car in the amount of $2136.50.  Grievant denied she was at fault.


11.
On December 11, 2013, Grievant reported to work more than an hour late for a driving assignment.


12.
Grievant was notified on February 12, 2014, that her employment was being terminated effective February 13, 2014, for being involved in three at-fault accidents within one year, gross misconduct in failing to properly report use of prescription narcotics, and for continued policy violations.


13.
Ms. Pratt drives a van for WVU transporting disabled students.  The record does not reflect whether Ms. Pratt had properly reported her prescription medication, when she took the medication or for how long, nor does it reflect that Ms. Pratt had been involved in any accidents.


14.
Renee Jones is employed by WVU.  Grievant believed she had been involved in several accidents when she was a bus driver.  She has been placed in a different position at WVU, and no longer is a bus driver. 


15.
Grievant testified that a co-worker, Glenn Shiflett, had told her that Mr. Pyles had told Mr. Shiflett that Grievant was milking overtime, that Mr. Pyles had told him Grievant’s rate of pay, and that Mr. Pyles had called Mr. Shiflett and asked him to lie for him.  When Mr. Shiflett testified, he stated that Mr. Pyles told him a “certain person” was milking overtime, who made more money than Mr. Shiflett.  Mr. Shiflett then asked Grievant if it was her that Mr. Pyles was referring to.  Mr. Shiflett testified that Mr. Pyles called him at home to make sure he was not teasing Grievant.  Mr. Shiflett did not indicate that Mr. Pyles had asked him to lie for him.


16.
Denise Smyth has been Grievant’s doctor since sometime after November 6, 2013.  Grievant placed into evidence a written statement which Grievant stated had been signed by Dr. Smyth, which states, among other things, that Grievant “does not have any of the usual side effects [of hydrocodone] of drowsiness, fatigue, or nausea because she has taken it for a long period of time.  It is my medical opinion that this medication does not affect her ability to drive or perform her duties.”  The statement is dated July 28, 2014, several months after Grievant’s employment with WVU had been terminated, and is not notarized.  Grievant did not indicate whether Dr. Smyth was aware that Grievant had driven a 45 foot charter bus on long trips for WVU.  Grievant did not explain why she did not call Dr. Smyth as a witness.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


First, Grievant attempted to contest the prior written warnings she had received.  As Grievant did not grieve any of the prior discipline she received, “the merits of [those actions] cannot be placed in issue now.  Jones v. W. Va. Dept. of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994).  Furthermore, all the information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Perdue v. Dept. of Health & Human Resources, Docket No. 93-HHR-050 (Feb. 4, 1994).”  Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997).


Grievant did not deny that she had been involved in a third accident, but claimed the other driver was texting and hit the bus, and the accident was not her fault.  Grievant did not indicate whether there was a police report, nor was any other report on the accident placed into evidence.  Grievant provided no details on the accident other than to state where it occurred and that the other driver was texting.  Those at WVU responsible for determining the party at fault had found Grievant to be at fault.  Grievant presented nothing other than her own self-serving statement to dispute this.  It is apparent from the discrepancies between Grievant’s version of events and those of other witnesses, such as Grievant’s own witness, Mr. Shiflett, and Ms. Whitt, as is set forth in the Findings of Fact, that Grievant’s perceptions are not reliable.


Grievant also did not dispute that she had not properly reported her use of hydrocodone, even after receiving training on drug usage.  Grievant, however, did not believe she should be punished for this because, she asserted, the hydrocodone did not affect her ability to drive, Ms. Whitt had told her everything was taken care of, and it did not occur to her to report her prescription drug usage after she had the training on drug usage because she was not taking the medication when she took the training and passed the test.
  Whether Grievant could drive safely while taking hydrocodone is not the issue, although certainly Grievant is not the proper person to evaluate this issue.  While Grievant also presented a statement to this effect from her doctor, the statement presented was not verified by any other witness, and is vague with regard to what the doctor believed Grievant’s job duties to be.


The issue here, however, is not that Grievant took the medication while driving a bus for WVU, it is that she did not report this to WVU as she was required to do, with a statement from her physician that it was safe for her to drive the large charter bus on long trips while taking the medication.  The only person Grievant thought to mention her medication to was Ms. Whitt.  Ms. Whitt made clear at the hearing that she had no role in evaluating an employee’s medication issues, and would have no reason to have told Grievant everything was taken care of.  Grievant, however, seems to hear what she wants to hear, and apparently made no real effort to follow the proper procedures.  Grievant’s testimony that she did not report the medication usage after she received training that she was to report any medication she was taking, because she was not taking it at the time is troubling.  Respondent demonstrated that Grievant should not be driving a bus.


Finally, Grievant argued that she should not have been fired for her transgressions, and pointed to other employees who had not been fired for what she asserted were similar actions.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

Grievant did not demonstrate that the discipline imposed was clearly excessive.  Grievant asserted that other employees who did the same things she did were not fired, pointing first to Ms. Pratt.  Grievant, however, has somehow reached the conclusion that Ms. Pratt’s actions were the same as hers without producing any facts to support such a conclusion.  There is no evidence regarding whether Ms. Pratt took hydrocodone while driving, how long a period of time she took this drug, or most importantly, whether she properly reported her medication to WVU, which is the key issue.


The other employee to whom Grievant referred, Ms. Jones, was alleged by Grievant to have been involved in several accidents, and was allowed to remain at WVU in another position.  Grievant, however, did not state whether Ms. Jones had been at fault in any of the accidents, over what period of time the accidents occurred, or how many accidents she had been involved in.  Further, there is no allegation of failure to properly report medication usage by Ms. Jones.  Grievant also has no personal knowledge as to how Ms. Jones came to depart her job as a bus driver and be placed in a different position.  Neither Ms. Jones nor Ms. Pratt were in the same situation as Grievant.  Grievant did not demonstrate that the punishment imposed was clearly excessive.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


2.
Respondent proved the charges against Grievant.


3.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


4.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).


5.
The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

6.
Grievant did not demonstrate that the punishment imposed was clearly excessive.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
November 10, 2014
�  While Grievant may not have had a doctor or prescription for hydrocodone at this time, it is apparent that she did not hesitate find other sources for this drug when she needed it.






