WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TRISHA HILTON,



Grievant,

v.







  Docket No. 2014-0140-WooED

WOOD COUNTY BOARD OF EDUCATION,



Respondent,

DECISION


Grievant, Trisha Hilton, was employed by Respondent, Wood County Board of Education (“Board”), as an Accountant IV/Secretary III/Buyer.  By a form dated August 14, 2013, Ms. Hilton filed an expedited grievance to level three
 challenging the termination of her employment with Respondent.  Her statement of grievance states:
“Grievant, a regularly employed secretary, has been dismissed from her employment on the grounds of willful neglect of duty. Grievant alleges a violation of West Virginia Code 18A-2-8, 18A-2-12a, and additionally alleges a violation of due process as the Respondent had alleged additional violations that were not included in the charging letter.”

As relief, Grievant seeks:
“[R]einstatement to regular employment, wages, benefits and regular seniority retroactive to August 8, 2013. Grievant also requests an award of interest on all monetary sums and the redaction of any reference to this dismissal from any records maintained by the respondent.”


A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on February 4, 2014, and a telephonic hearing was held on February 18, 2014. Presiding at both hearings was Administrative Law Judge Carrie LeFevre.  Grievant personally participated in both hearings and was represented by John E. Roush, Esquire, West Virginia School Service Personnel Association.  Respondent was represented at both hearings by Richard S. Boothby, Esquire, Bowles Rice, LLP. Both parties submitted Proposed Findings of Fact and Conclusions of Law, the latter of which was received by the Grievance Board on March 31, 2014.  This matter became mature for decision on that date.  The grievance was reassigned to the undersigned Administrative Law Judge for administrative reasons.

Synopsis


Respondent terminated Grievant’s employment for several alleged incidents of failure to perform her duties and responsibilities after Grievant had received negative evaluations and completed a plan of improvement.  Grievant argued that she was not responsible for the alleged incidents, and that she was entitled to additional notice if her performance was not meeting standards after her plan of improvement. Respondent proved the charges against Grievant by a preponderance of the evidence and gave Grievant sufficient notice and opportunity to improve to comply with W. VA. CODE § 18A-2-2a (b)(6).

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Trisha Hilton, was employed by Respondent as an Accountant IV/Secretary III/Buyer at the Wood County Board of Education Lincoln Supply Warehouse.

2.
Grievant was a probationary employee, employed at the warehouse full-time from March 1, 2011,
 until her employment was terminated on August 8, 2013.

3.
Prior to being hired as a full-time employee, Grievant had served as a substitute secretary at a number of schools throughout Wood County.


4.
The evaluations of Grievant’s performance as a substitute secretary varied greatly. Some evaluations were very critical of her performance, some found her to meet standards and one indicated that she exceeded expectations. Respondent’s Exhibit 1, Bd. of Educ. hearing.

5.
Jeffery R. Payne was the Wood County School Director of Purchasing when Grievant began working there, and remained in that position throughout the 2011-2012 school year. Mr. Payne was Grievant’s immediate supervisor.

6.
Director Payne’s first evaluation of Grievant’s employment was dated November 11, 2011. It covered the period of March 2011 through December 2011. Grievant was rated as “Meets Performance Standards” in all her rating areas. Director Payne noted that Grievant was “adapting very well with her duties and responsibilities.” Id.

7.
Director Payne’s next (and last) evaluation of Grievant’s performance which was dated June 11, 2012.  Jeffery Payne retired after the 2011-2012 school year.  Grievant received an overall rating of “Does Not Meet Performance Standards” on this evaluation. Grievant met performance standards in the areas of “Work Habits” and “Professional Development” but did not meet standards in the area of “Performance.”  Director Payne noted that Grievant was not performing tasks in a timely manner nor daily posting data as required.  Director Payne made the following specific suggestions:
 Do not procrastinate; take care of business in a timely fashion. Review the list of daily duties, provided for you, when taking this job. Lastly, remember whether we like it or not the customer is always right.
Respondent’s Exhibit 11.


8.
Director Payne listed nineteen specific incidents highlighting problems with Grievant’s performance, starting with April 9, 2012, and running through June 6, 2012. On eight occasions listed, Grievant did not post the requisition and delivery slips which is required to be done each day. Additional criticisms included: speaking unprofessionally to coworkers and hanging up on a secretary from an elementary school; failing to order certain supplies for the Technical Center, Parkersburg High School, Criss Elementary School, Greenmont Elementary School, Mineral Wells Elementary School, and repairs to the Williamstown High School scoreboard. Id. 

9. 
Following Jeffery Payne’s retirement, Purchasing Coordinator, Jason Wyers, was promoted to the Director of Purchasing position.  Mr. Wyers was instructed that he could not prepare an improvement plan related to Grievant’s last evaluation upon taking the Director position until he completed the mandatory evaluation training.

10.
Director Wyers instituted regular meetings with the warehouse staff on each Monday morning to outline work for the coming week and beyond, as well as reviewing tasks which had been completed.  He also prepared a flow chart describing the tasks that needed to be regularly performed, and assigning employees with the primary and secondary responsibilities for performing each task.   Respondent’s Exhibits 6 & 7. Additionally, he prepared a list of the specific processes followed in the summer, and listed each employee responsible for each task.
 Respondent’s Exhibit 9. Director Wyers went over these documents with Grievant and the rest of the staff during their weekly meetings. 

11.
Director Wyers observed Grievant’s performance through the summer and fall and made note about her job performance. Respondent’s Exhibit 12 (pages 4 and 5). He prepared an observation for the period of October 1, 1012, through December 19, 2012, based upon his observation.  The observation form indicated that Grievant needed improvement in all of the listed performance categories. Director Wyers shared this observation form with Grievant.  

12.
The problems observed by Director Wyers were a continuation of issues noted in Grievant’s prior evaluation. Notably, Grievant was not pleasant in her dealings with customers, she was not getting her work done in a timely manner, and some items, such as textbooks and supplies which were requisitioned, were not being ordered. Additionally, Director Wyers was concerned with the fact that Grievant would not accept responsibility when she made a mistake. Grievant consistently tried to blame others for difficulty she had performing tasks. Respondent’s Exhibit 13.

13.
Based upon his observations of Grievant’s performance of her job duties, Director Wyers gave Grievant a formal evaluation dated January 8, 2013. Grievant’s ratings in all areas observed were “Does Not Meet Standards.” Respondent’s Exhibit 14.


14.
Grievant was given a written improvement plan through which she would be monitored and assisted for four weeks by an improvement team.  Respondent’s Exhibit 12 (pages 1 through 3).  The members of the improvement team included: Director Wyers; Connie Roberts, Director of Finance; Susan Woodward, Assistant Superintendent; Robert Harris, Assistant Superintendent for Human Resources; Vicki Squires, Secretary; and Judy Barnett, a retired secretary who served as Grievant’s mentor during the improvement process.  Secretary Squires served as the chairperson for the improvement team.


15.
By the end of the four week period, Grievant successfully completed the improvement plan.  She was positive and helpful to customers, and was keeping up with her assigned tasks.  Respondent’s Exhibit 16.


16.
For the next couple of months, Grievant’s performance remained steady. However, near the beginning of May 2013, Director Wyers began noting that Grievant’s performance was declining, and she was having similar difficulties as those which led to her prior poor evaluation and improvement plan.  Director Wyers began making notes of problems that he observed in Grievant’s performance. Examples of these issues include the following:
· In the previous spring, Director Wyers explained to Grievant the importance of having large amounts of custodial supplies delivered directly to the Edgelawn Warehouse. Delivery of supplies to the Lincoln Warehouse created delays because the supplies then had to be transferred to the Edgelawn Warehouse to be distributed to the schools. However, in the spring of 2013, Grievant had large amounts of custodial supplies delivered to the Lincoln Warehouse which caused the delay of more than 5 days and additional man-hours for those supplies to be delivered to Edgelawn before being distributed to schools.

· Waverly Elementary School requested a wall calendar from Office Depot. The minimum order for Office Depot was $50 and the calendar cost $20. Grievant did not take the initiative to check with other vendors in an effort to get the supplies to the school quickly. Director Wyers found another vendor who had the calendar at a lower price with no minimum order and it was available the next day.

· Instead of completing credit applications, at least to the extent that Grievant was able to, Grievant placed them on Director Wyers desk. As a result the credit applications took nearly a month to be completed.
· Grievant created a disorganized atmosphere by not returning supplies, equipment and paperwork to their correct location. 
· On June 18, 2013, Director Wyers noted that purchase orders and requisitions had not been filed since May 3, 2013. This is a task that Grievant was instructed to do daily.

· An employee ordered business cards from Easton printing where an error was made and requested that the cards be reprinted. Grievant ordered the new cards from Office Depot which not only delayed the order, but resulted in a double shipment, one from Easton printing and one from Office Depot.

· On June 3, 2013, Parkersburg High School requested batteries be ordered for calculators that students used in taking tests. Grievant requested the order from Office Depot, but it did not meet the minimum order. Grievant did not offer to find the batteries from another vendor or provide any assistance. Additionally, Grievant criticized the High School administrator to the school’s staff for allegedly not giving her ample time to check and reply to emails and phone calls.

· Grievant continued to fail to accept responsibility for mistakes.  After making typographical errors on a bid for the Transportation Department, Grievant blamed the mistake on the administrator, Mr. Lance, and hung up on him during their telephone conversation.
Respondent’s Exhibit 18.  Director Wyers did not share these written notes with Grievant, but he discussed these issues with her as they occurred.


17.
Director Wyers sent a memorandum dated July 2, 2013, to Dr. Patrick Law, Superintendent of Wood County Schools, recommending that Grievant’s employment be terminated. He briefly outlined Grievant’s employment history including her Plan of Improvement and the progress in her employment thereafter. However, he noted that Grievant’s performance had regressed and continued to “cause problems with the Purchasing and Warehouse Departments as well as problems throughout the school system.” Respondent’s Exhibit 31.

18.
In the summer of 2013, Wood County Schools offered a summer school program for elementary pupils in five elementary schools.  These programs were referred to interchangeably as “basic skills classes” and “critical skills classes.”  The supplies for these programs were in stock at the warehouse and available to be delivered to the schools. Debbie Conger requisitioned the critical skills materials for the various schools on June 16, 2013, and they were supposed to be delivered on June 25, 2013. Respondent’s Exhibit 22.

19.
On June 25, 2013, at 1:20 PM, Director Wyers sent Grievant an email requesting that she contact each location that day and verify that each school had received the replies for the summer program and report back to him and Debbie Conger.


20.
An hour and a half later, Grievant replied to Director Wyers stating that she spoke with someone at each location except McKinley Elementary School. She noted that “all schools answered that they had received everything to the best of their knowledge.”  Respondent’s Exhibit 21.


21.
At 3:12 PM, Debbie Conger asked Grievant if she spoke with the critical skills teacher or just the school secretary. She also sent an email to Director Wyers indicating that the school secretaries would probably have no idea what was needed. At 4:23 PM, Grievant responded that most of the secretaries had asked somebody in the office if the materials had arrived. Id.


22.
On July 3, 2013, Judith Johnson, Director of Curriculum and Instruction, sent an email to Director Wyers and Assistant Superintendent, Mike Fling, informing them that Gihon Elementary School had not received their materials for the critical skills program and the program was now half-way over.  Judith Johnson also relayed to Director Wyers that Grievant had told Debbie Conger that the materials were in the warehouse to be delivered. Id. Ultimately, Director Wyers, personally delivered the supplies for the critical skills program to Gihon Elementary School on July 3, 2013.

23.
Grievant claims that she spoke with Mary Barbour, Secretary at Gihon Elementary, on June 25, 2013. She alleges that Ms. Barber said that the supplies were there as far as she knew, and if they were not, she would get back to Grievant.  However, Secretary Barbour was not at work during the week of June 17 through June 25, 2013.
 Ms. Barber testified that she did come to the school from time to time while she was off, but specifically stated that she did not have a conversation with Grievant about the summer school supplies.

24.
When one of the Board’s employees wants to order a product from a new company she must send a “two-part” form to Grievant, and Grievant prepares a “W-9” which provides information about the company. On March 28, 2013, a teacher at Greenmont Elementary School submitted a “2-part” form to Grievant requesting to place an order with a new company, “Fun and Function.”  

25.
On May 8, 2013, Director Wyers received an email from the principle of Greenmont Elementary indicating that she had called Grievant the previous day and asked about the order. Grievant had informed her that she could not get information from the company to complete the “W-9” form. After receiving this information, the teacher contacted “Fun and Function” and received a quick response with all of the information needed to complete the W-9 form. Respondent’s Exhibit 34. 

26.
On May 8, 2013, Director Wyers instructed Grievant to complete the order the next day.  On May 9, 2013, Grievant replied to Director Wyers that she had sent an email to the teacher the previous day for the last bit of information she needed to make the order.
 Respondent’s Exhibit 34.


27.
Each year the school system provides students with student planners at the beginning of school.  They are called “Premier Agendas,” and must be ordered in the summer in time to be delivered and distributed to the schools before school begins.  However, the order cannot be posted before July 1 so the funds come out of the proper fiscal year budget.


28.
On April 19, 2013, Grievant emailed to Director Wyers an Excel spreadsheet setting out estimates of the number of student agendas that needed be ordered for each Wood County school. At that point, all that needed to be done was to order the agendas after July 1.

29.
By email dated July 5, 2013, Director Wyers instructed Grievant to place the requisitions for the Premier Agendas with the numbers that she had provided in April.  This was a task that would’ve taken less than a half hour.


30.
Director Wyers discovered on July 15 2013, that Grievant had not requisitioned the Premier Agendas as instructed. On July 24, 2013, Director Wyers ordered the agendas using the data he had received from Grievant in April. Respondent’s Exhibit 25.

31.
Grievant testified that she did not order the Premier Agendas because the company had mistakenly shipped some of the agendas ahead of schedule without a purchase order. However, Grievant did not share any of this information with Director Wyers, and there was no testimony the Board had an excessive amount of agendas after they were ordered by Director Wyers.


32.
One of Grievant’s responsibilities was to review the cellular telephone bill for the school system each month. Grievant was to separate the bill by departments and then forward the bill to Director Wyers for payment.


33.
On June 26, 2013, Director Wyers received an email from Sarah Finch, who works at the Board’s central office, inquiring about the cellular telephone bill.  Ms. Finch noted that the bill was usually due to be paid before the 27th of each month and she had not received a bill since May. Respondent’s Exhibit 27.

34.
Sharon Hammel was a substitute secretary who had been working at the warehouse in June 2013. She remembered that Grievant had mentioned to her that the telephone bill was particularly high that month. Mr. Wyers and Ms. Hammel ultimately found the unpaid bill on Grievant’s desk on July 16, 2013.
 Respondent’s Exhibit 26.


35.
Grievant testified that she did not remember seeing the cellular telephone bill for June 2013, and did not recall having a conversation with Ms. Hammel regarding the bill.

36.  
When any employee of Wood County Schools needed a cellular phone it was Grievant’s responsibility to order it. When Michael Fling was promoted to Assistant Superintendent, he requested, by email dated April 22, 2013, that Grievant order him a telephone.
Grievant replied the next day asking Mr. Fling if he wanted to use the telephone number of the previous assistant superintendent. Respondent’s Exhibit 29.


37.
Grievant did not place the order for the telephone until June 19, 2013.  When Director Wyers inquired about the telephone on June 26, 2013, Grievant informed him that it had been ordered but had not been delivered. Respondent’s Exhibit 29.


38.
Grievant testified that she did not order the telephone earlier because the administrators were looking into the possibility of transferring the previous assistant superintendent’s telephone number to Mr. Fling.  However, the testimony indicated that discussion was concluded on the afternoon of April 22, 2013.

39.
On July 15, 2013, Grievant attended a meeting with Superintendent Law in the Superintendent’s office. At that meeting, Grievant was informed that she was suspended and that the superintendent would be recommending her dismissal from employment. The superintendent shared with Grievant the reasons for his recommendation.

40.
At the conclusion of the meeting, Superintendent Law provided Grievant with a letter suspending her with pay effective immediately. The letter set out the reasons why Grievant was suspended and indicated that she had a right to a hearing before the Board on July 30, 2013.

41.
Superintendent Law sent Grievant a certified letter dated August 1, 2013, regarding “Corrections to July 15, 2013 suspension/termination letter.”  Superintendent Law indicated that there were errors in his July 15, 2013, letter which he wished to correct.  In this letter, Superintendent Law noted that Grievant had received an unsatisfactory performance rating on her December 12, 2012, evaluation, and had successfully completed a four-week improvement plan.  He then stated the Grievant’s performance had subsequently returned to being unsuccessful in the same areas that had been addressed in her improvement plan. He specifically noted incidents such as: failing to get the “critical skills” materials to Gihon Elementary that were needed for the summer program; failure to order the Premier Agendas in a timely way; “a pattern of willfully failing to complete [her] work as directed;” and being rude and disrespectful to multiple Wood County school employees when communicating with them regarding school business. Superintendent Law indicated that this last example was a violation of the Employee Code of Conduct. Superintendent Law stated that he would recommend to the Board that her employment be terminated at a hearing on August 8, 2013. He noted that Grievant had the right to appear at the meeting and address the Board if she chose to do so.

42.
Following Grievant’s suspension, Director Wyers and Ms. Hammel went through the materials on Grievant’s desk to find work that needed to be completed. A large number of documents were found in, around, and under Grievant’s desk.  The box similar to the size in which reams of paper are delivered was found under Grievant’s desk and was full of documents related to the purchasing process.
 These documents were given to Connie Roberts, Wood County Schools Director of Finance.

43.
When an employee sends an order request to the Wood County Purchasing Department, the Purchaser (in this case Grievant) enters the order for the item into the computer system which then prints out a number of copies, each with a different color. A white copy goes to the vendor and is the actual order for the product.  A goldenrod copy goes to Accounts Payable as an accounts payable matching invoice. A pink and a blue copy are sent to the Director of Finance (Ms. Roberts).  The Director of Finance signs the pink copy and sends it to Accounts Payable for payment, and keeps the blue copy for her file.
  If someone prints a second copy of the order, the software automatically prints “duplicate” on all of the forms so they cannot be confused for the originals.

44.
Among the documents found in the box and around Grievant’s desk were purchasing forms of all the colors listed above. These forms were not marked “duplicate,” so they were originals that apparently did not go to the departments or the vendors who were supposed to receive them. There were also documents that included inventory items listings, warehouse delivery orders, original purchasing requisitions, a requisition for a textbook, and an original “notice of bid.” Some of the documents were dated between May 2012 and July 2012, and there was no indication that these requisitions had been processed.  


45.
There are file drawers maintained in the Purchasing Department where copies of requisitions and receipts are stored. This is to ensure that if questions are raised about the orders, they can be resolved by resorting to the original documents.  Even if the requisitions had been processed and the purchases had been made, these copies should have been filed.

46.
Grievant testified that she was scanning these documents into her computer to create a digital record of all the transactions. She stated that when she finished scanning the documents she intended to throw them away.


47.
Director Wyers had not ordered Grievant to scan any documents.  Scanning the documents on Grievant’s computer would not be useful because other employees could not go to the files for verification if questions were asked regarding the purchases in the future.


48.
Following Grievant’s suspension, her computer was seized and a computer technician made a copy of her hard drive. The technician could find no scanned documents in any organized manner on Grievant’s computer.

Discussion


As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989). "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not." Petry v. Kanawha County Bd. of Educ. Docket No.96-20-380 (Mar. 18, 1997); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id.

The issue to be addressed in this grievance is whether the BOE has met its burden and proven a violation of West Virginia Code § 18A-2-8(a), so as to warrant the Grievant’s dismissal. “The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code §18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991). See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).” Graham v. Putnam County Bd. of Educ., Docket No 99-40- 206 (Sep. 30, 1999).


“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997)(citation omitted). “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

WEST VIRGINIA CODE § 18A-2-8(a) provides, in part, that:

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

(Emphasis added).


Respondent argues that Grievant is guilty of “willful neglect of duty” for continually failing to perform her duties after she had been given an opportunity to improve. Grievant counters that Director Wyers first decided that he wanted Grievant fired, and then found problems to support that decision, rather than make a decision based upon open and honest evaluations of her work.  Grievant asserts such behavior is in violation of W. Va. Code § 18A-4-12a (b) (6).  Grievant also argues that Respondent failed to prove the charges against her by a preponderance of the evidence.

The term "willful neglect of duty" encompasses something more serious than incompetence. The term "willful" ordinarily imports a knowing and intentional act, as distinguished from a negligent act. Bd. of Educ. of the County of Gilmer v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 ( 1990); Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994). “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990). The Supreme Court noted in Chaddock, supra, that, “a continuing course of lesser infractions may well, when viewed in the aggregate, be sufficient” to constitute willful neglect of duty. Williams v Lincoln County Bd. of Educ., Docket No. 2012-0669-LinED, (Oct. 23, 2012). Such is the case here. 

Grievant was given an unsuccessful evaluation in June 2012, which cited areas in which her performance needed improvement.  Respondent’s Exhibit 11.  On January 8, 2013, Grievant received an evaluation of her performance for the second half of 2012 which indicated that she failed to meet the standard of “performing duties efficiently and productively.” Respondent’s Exhibit 14. Grievant was failing to get her assignments done on time, communicating poorly with customers, and did not take responsibility for making mistakes. Grievant was given an improvement plan, with a mentor, over a period of four weeks.  During that time, and for a couple of months thereafter, Grievant’s performance improved significantly. 

 
By the first part of May 2013, Grievant’s performance started to deteriorate in similar ways.  In the months of May and June 2013, Director Wyers documented several incidents in which Grievant did not have material shipped to the appropriate place causing delays, failed to order items in time for them to be used by students, and generally did not perform her daily responsibilities in a timely manner. For example, on June 18, 2013, Director Wyers noted that purchase orders and requisitions had not been filed since May 3, 2013.  These postings were required to be done daily and were mentioned in Grievant’ prior improvement plan. Findings of Fact 15, supra.  Director Wyers did not share these specific notes with Grievant, but he did speak with her about each incident as they occurred.  Because of Grievant’s failure to maintain the improvement of her performance, Director Wyers, by letter dated July 2, 2013, recommended to the Superintendent that her employment be terminated.

Additional incidents took place during the months of June and July 2013, which Director Wyers had not specifically documented in the list he was compiling. Grievant failed to pay the cellular telephone bill for the month of June, failed to complete a vendor form W-9 in a timely way to order a textbook for a teacher at Greenmont Elementary School, failed to place a timely order for a cellular phone for Assistant Superintendent Fling, failed to order batteries needed for calculators that were to be used for student testing at Parkersburg High School, failed to timely order the Premium Agendas which were to be handed out to students at the beginning of the school year, and failed to confirm that all of the elementary schools participating in the summer critical skills program had received their materials before summer school began.


All of these issues indicate that Grievant is not performing her job assignments in a proper and timely manner.  As noted above, “a continuing course of lesser infractions may well, when viewed in the aggregate, be sufficient” to constitute willful neglect of duty. Chaddock, supra. The Grievance Board has also held that continued failure to perform assigned tasks after an employee has been shown how to perform them and given an opportunity to improve may constitute willful neglect of duty. See Dalton v. Monongalia County Bd. of Educ., Docket No. 2010-1607-MonED, Affirmed, Cir Ct Kanawha County, Civil Action No. 11-AA-2 (May 12, 2011).  Respondent proved by a preponderance of the evidence that Grievant was guilty of willful neglect of duty. 

However, that is not the end of the inquiry. The West Virginia Supreme Court has held that “where the underlying complaints regarding a teacher’s conduct relate to his or her performance . . . the effect of West Virginia Board of Education Policy 5300 is to require an initial inquiry into whether that conduct is correctable. Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002). The provisions of Policy 5300 referred to by the Court have since been codified in W. VA. CODE § 18A-2-2a which states the following: 
(6) All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article. All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services. Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. . .

W. VA. CODE § 18A-2-2a (b)(6). The Court discussed this provision of Policy 5300 in detail in Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739; 274 SE 2d 435 (1980) where it wrote: 

Our holding in Trimboli, supra, requires that a dismissal of school personnel be based on a § 5300(6)(a) evaluation after the employee is afforded an improvement period. It states that a board must follow the § 5300(6)(a) procedures if the circumstances forming the basis for suspension or discharge are "correctable." The factor triggering the application of the evaluation procedure and correction period is "correctable" conduct. What is "correctable" conduct does not lend itself to an exact definition but must, in view of the nature of the conduct examined in Trimboli, supra, and in Rogers, supra, be understood to mean an offense or conduct which affects professional competency. 
Concerning what constitutes “correctable” conduct the Court noted that “it is not the label given to conduct which determines whether § 5300(6)(a) procedures must be followed but whether the conduct forming the basis of dismissal involves professional incompetency and whether it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” Mason County Bd. of Educ., supra. See Williams v. Lincoln County Bd. of Educ., Docket No. 2012-0669-LinED, (Oct. 23, 2012). 

The misconduct with which Grievant is charged clearly relates to her competency. She is accused of consistently failing to meet standards of her position by not performing her duties in a timely and efficient manner. This continually caused problems for the Purchasing Department as well as other employees who relied upon her to order the materials that they needed to perform their jobs.  This conduct was correctable and Grievant was given ample opportunity to do so. She received negative evaluations and improvement plan with an appropriate improvement team. However she quickly reverted back to the poor conduct which resulted in the prior negative evaluations. The significant new misconduct occurred prior to the time when Grievant was required to receive additional evaluation.  While Director Wyers did not give her additional written notice of these deficiencies, he brought them to her attention orally as they occurred.

A review of past improvement plans and disciplinary action “can establish an employee was on notice of his inappropriate behavior, and that a continuing pattern of behavior is present which has proven not correctable.” Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).  Byers v. Wood County Bd. of Educ., Docket No. 2013-2075-WooED (Oct. 31, 2013). To rule otherwise, “would result in an endless cycle of employee improvement, relapse into old work habits, and the need for additional evaluations and plans of improvement.” Dalton v. Monongalia County Bd. of Educ., Docket No. 2010-1607-MonED, Affirmed, Cir Ct Kanawha County, Civil Action No. 11-AA-2 (May 12, 2011).


In this matter, Respondent has done what was legally necessary in order to provide Grievant the assistance and tools she needed to accomplish her job. Nevertheless, Grievant reverted to her prior poor performance behaviors before the end of the school year in which her improvement plan was completed.  Respondent did not violate W. VA. CODE § 18A-2-2a (b)(6).

Finally, Grievant argues that Respondent did not prove the charges which were the basis for the termination of her employment. As noted in the above Findings of Facts, Grievant offered excuses and explanations for most of the incidents of failed performance described by Director Wyers.  The Grievance Board has applied the following factors to assess a witness’s testimony: (1) demeanor; (2) opportunity or capacity to perceive and communicate; (3) reputation for honesty; (4) attitude toward the action; and (5) admission of untruthfulness. Additionally, the administrative law judge should consider (1) the presence or absence of bias, interest or motive; (2) the consistency of prior statements; (3) the existence or nonexistence of any fact testified to by the witness; and (4) the plausibility of the witness’ information. Yerrid v. Div. of Highways, Docket No. 2009-1692-DOT (Mar. 26, 2010); Shores v. W. Va. Parkways Econ. Dev. & Tourism Auth., Docket No. 2009-1588-DOT (Dec. 1, 2009); Elliott v. Div. of Juvenile Serv., Docket No. 2008-1510-MAPS (Aug. 28, 2009); Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999).

Grievant’s explanations generally blamed the incidents on other employees or vendors. For example, she stated that she did not receive the cellular telephone bills for June and did not have a conversation with Ms. Hammel about that bill.  Yet Ms. Hammel specifically remembered having the conversation with Grievant, and unlike Grievant, she had nothing to gain by testifying falsely. Similarly, Ms. Barbour specifically denied talking to Grievant about the summer school materials that were supposed to be sent to Gihon Elementary School.  Ultimately, Grievant’s explanations were either not plausible or counter to the testimony of other reliable witnesses.  Grievant’s denials are not found to be credible. Respondent proved the charges against Grievant by a preponderance of the evidence.  Accordingly, the Grievance is DENIED.
Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 §  3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95‑23‑129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89‑41‑232 (Dec. 14, 1989).

2.
W. Va. Code § 18A-2-8 sets out the reasons for which a public school employee may be dismissed and states in part:
(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

3.
The term "willful neglect of duty" encompasses something more serious than incompetence. The term "willful" ordinarily imports a knowing and intentional act, as distinguished from a negligent act. Bd. of Educ. of the County of Gilmer  v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120 (1990); Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No.93-21-427 (Feb. 24, 1994). “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility. Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990). A continuing course of lesser infractions may well, when viewed in the aggregate, be sufficient to constitute willful neglect of duty. Chaddock, supra.


4. Continued failure to perform assigned tasks after an employee has been shown how to perform them and given an opportunity to improve may constitute willful neglect of duty. See Dalton v. Monongalia County Bd. of Educ., Docket No. 2010-1607-MonED, Affirmed, Cir Ct Kanawha County, Civil Action No. 11-AA-2 (May 12, 2011).  Respondent proved by a preponderance of the evidence that Grievant was guilty of willful neglect of duty. 


5.
“Where the underlying complaints regarding a[n employee’s] conduct relate to his or her performance . . . the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable. Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).

6.
“A dismissal of school personnel [must] be based on a § 5300(6)(a) evaluation after the employee is afforded an improvement period . . . a board must follow the § 5300(6)(a) procedures if the circumstances forming the basis for suspension or discharge are "correctable." The factor triggering the application of the evaluation procedure and correction period is "correctable" conduct.  Mason County Bd. of Educ., v. State Superintendent of Sch., 165 W. Va. 732, 739 (W. Va. 1980).

7.
What is "correctable" conduct does not lend itself to an exact definition but must . . . be understood to mean an offense or conduct which affects professional competency.  Mason County Bd. of Educ., supra (citing Trimboli v. Bd. of Educ. of the County of Wayne, 163 W.Va. 1, 254 S.E.2d 561 (1979) and Rogers v. Bd. of Educ., 125 W.Va. 579, 588, 25 S.E.2d 537 (1943)). “It is not the label given to conduct which determines whether § 5300(6)(a) procedures must be followed but whether the conduct forming the basis of dismissal involves professional incompetency and whether it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” Mason County Bd. of Educ., supra. See Williams v Lincoln County Bd. of Educ., Docket No. 2012-0669-LinED, (Oct. 23, 2012). 

8.
West Virginia Board of Education Policy 5300 has been codified in W. Va. Code §18A-2-12a which at section (b) (6) contains practically the identical language which the West Virginia Supreme Court relied upon when citing West Virginia Board of Education Policy 5300.

9.
The conduct for which Grievant’s employment was terminated was correctable and Grievant was given ample opportunity to correct it, but failed to do so. Respondent did not violate W. VA. CODE § 18A-2-2a (b)(6).


Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MAY 16, 2014.




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� See W. Va. Code § 6C-2-4(a)(4).





� The undersigned has listened to the tapes of the two hearings, read the transcripts, and has carefully reviewed all exhibits and arguments presented by the parties.


� Respondent’s Exhibit 20.  Minutes of Board meeting held February 8, 2011.


� The summer months are particularly busy for the warehouse staff, because they must order, compile and deliver all the supplies needed in the various schools for the beginning of the next school year.


� Ms. Squires was a representative for the Wood County School Service Personnel Association.


� Respondent's Exhibit 2, Wood County Schools Absence Summary Report for Mary Barbour.


� Apparently, Grievant was referring to the information regarding the company to fill out the W-9 form.


� This was the day after Grievant was suspended by Superintendent Law. Mr. Wyers and Ms. Hammel were checking Grievant’s desk for work that needed to be done in Grievant's absence.


� Level three hearing testimony of Connie Roberts, Wood County Schools Director of Finance.


� Level three hearing testimony of Connie Roberts, Wood County Schools Director of Finance.


� The box full of unprocessed documents discussed in Findings of Fact 41 through 47 was discovered after Grievant was suspended, and therefore did not weigh in the superintendent’s decision to suspend Grievant. However, the documents dramatically support the finding that Grievant had demonstrated a pattern of willfully failing to complete her work as directed following the completion of her improvement plan.
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