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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JEFF CAMPBELL,



Grievant,

v.






Docket No. 2014-1297-BerCH

BERKELEY COUNTY HEALTH DEPARTMENT,



Respondent.


DECISION


Grievant, Jeff Campbell, filed this challenge to the termination of his employment on March 27, 2014, directly to level three of the grievance procedure.  Grievant seeks to be made whole in every way including all back pay with interest and benefits restored.  A level three hearing was conducted before the undersigned on September 25, 2014, in the Board’s Westover office location.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its Administrator, Bill Kearns.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on November 13, 2014.  


Synopsis


Respondent terminated Grievant’s probationary employment for use of unacceptable verbal language.  Respondent was able to demonstrate that Grievant did use profanity; however, this was demonstrated by Grievant’s acknowledgment of the behavior and was in no way committed in the same context as Respondent represented in its termination notification.  Grievant was able to demonstrate that the termination of his 
employment was clearly excessive and reflected an inherent disproportion between the offense and the personnel action.  Accordingly, this grievance is granted, in part, and denied, in part.


The following findings of fact are based upon the record developed at level three.


Findings of Fact


1.
Grievant was employed as a health and human resources associate beginning on October 17, 2013, with the Berkeley County Health Department.


2.
Grievant was hired under a grant titled Change the Future of West Virginia, funded by the Centers for Disease Control and administered by Respondent’s Region 2 program coordinator, Denise Ryan.


3.
Grievant’s area of responsibility included Lewis, Clay, Nicholas, Braxton and Gilmer counties.  Grievant was assigned a workplace at the Sutton office of the Braxton County Health Department.  Grievant was provided office space, desk and a chair at the Sutton location.  Grievant did not have access to scanning, copying and facsimile equipment at the Sutton office, and used personal equipment at his home for work-related purposes requiring such equipment.


4.
Ms. Ryan denied requests by Grievant to work from a Department of Health and Human Resources location in Gilmer or his Gilmer County home office in order to minimize drive time and travel expenses.


5.
On March 11, 2014, in opening remarks at a state-wide quarterly staff meeting at Stonewall Jackson Resort, Change the Future West Virginia program manager, Robert Wines, announced that the Centers for Disease grant funding would end two years early, in September 2014, although there was a possibility of re-application.


6.
The March 11, 2014, announcement was the first time Grievant was made aware of the grant’s early cancellation.  Ms. Ryan acknowledged that everyone was upset on hearing the news that the grant was ending.


7.
On March 18, 2014, Grievant received an email from Berkeley County Administrator, Bill Kearns, stating he was dismissed from employment effective the close of business on March 19, 2014.


8.
As the reason for his dismissal, the email stated, “On March 17, 2014 a formal letter was received by your supervisor Denise Ryan as well as another staff member and meeting attendee regarding your inappropriate behavior and language during a recent meeting at Stonewall Resort on March 13, 2014.  During all testimonies from fellow staff, it was common of a phrase you stated ‘This is BullShit’ out of frustration and anger.  Additionally, you became argumentative with your supervisor during a separate discussion.”  Respondent’s Exhibit No. 1.


9.
Ms. Ryan obtained statements from a staff member under her supervison, Katherine Salesky, and attendee, Tina Ramirez.  Ms. Salesky and Ms. Ramirez did not testify at the level three hearing.  Neither Mr. Kearns nor Ms. Ryan were present in the resort lobby when the alleged profanity was used by the Grievant.


10.
Grievant acknowledged that he had a brief conversation with Ms. Ryan on March 13, 2014, about ways to be more efficient in administering the grant, but she cut him off.


11.
Grievant denied using profanity, shouting or engaging in intimidation in the brief conversation with Ms. Ryan.  Grievant explained that he had joined a conversation with approximately seven others in the resort lobby, also on March 13, 2014, after the meeting with Ms. Ryan, where attendees were discussing the grant program’s early cancellation.


12.
Grievant indicated that Ms. Salesky said she had been told on Monday, March 9, 2014, of the grant cancellation and that Ms. Ryan had tried to call Grievant the same day with that information.  Grievant acknowledged that he said, in a normal tone of voice, that it was bullshit that Ms. Ryan had tried to call him that day.


13.
Grievant’s actual conversation with Mr. Ryan on March 9, 2014, concerned her admonishment of Grievant for going outside the chain of command by copying an email to Mr. Wines.


14.
Mr. Kearns indicated that Grievant had always been respectful to him.  In addition, Grievant had no disciplinary action prior to his dismissal.


15.
Respondent acknowledged that they adhere to the progressive disciplinary standards of the West Virginia Division of Personnel.


16.
The record was unclear as to whether program staff were to be subject to a reduction-in-force at the end of September 2014, or at the end of December 2014.


Discussion


When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  However, dismissal for misconduct is disciplinary, and the use of profanity can be viewed as misconduct, therefore the burden of proof rests with the employer.  The employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The Division of Personnel's Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  143 CSR 1 § 10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.  143 CSR 1 § 10.5(a).


This is no dispute in the record that Grievant used profanity in the resort lobby on the date in question.  The central issue, in light of the fact that it was not used in the presence of his supervisor and Grievant accepted responsibility about what did occur, is whether or not this extreme type of discipline was appropriate.


The argument that discipline is excessive given the facts of the situation is an affirmative defense and Grievant bears the burden of demonstrating the penalty was “clearly excessive or reflects an abuse of the agency[’s] discretion or an inherent disproportion between the offense and the personnel action.”  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).


The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  


Nevertheless, a lesser disciplinary action may be imposed when mitigating circumstances exist.  See Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995).  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee’s long service with a history of otherwise satisfactory work performance.  See Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996).  When assessing the penalty imposed, “[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee’s past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis.”  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  


It is undisputed by Respondent that Grievant’s use of profanity on the day in question was aberrant behavior, and that he was appropriate with Mr. Kearns and had no disciplinary action during his many months of his employment.  The record was also undisputed that Grievant, and other attendees at the resort, were understandably upset over the opening remarks that the grant had been cancelled.  The record did not support a finding that Grievant had used inappropriate language toward Ms. Ryan on multiple occasions.  Given the limited record of this case, and the principles of progressive discipline, nothing more than a written reprimand was needed in this case.  This grievance is granted, in part, and denied, in part.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that her services were satisfactory.  However, dismissal for misconduct is disciplinary, and the use of profanity can be viewed as misconduct, therefore the burden of proof rests with the employer.  The employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
“[M]itigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).


3.
Respondent was able to demonstrate that Grievant did use profanity; however, this was mitigated by Grievant’s acknowledgment of the behavior and was in no way committed in the same context as Respondent represented in its termination notification.


4.
Under the limited facts of this case, Grievant was able demonstrate that the termination of his employment was clearly excessive and reflected an inherent disproportion between the offense and the personnel action.


Accordingly, this grievance is Granted, in part, and Denied, in part.  Respondent is ORDERED to place Grievant back to work, with back pay and benefits restored if the grant is still in place at the time this Decision is issued.  If the grant has passed its cancellation date, Respondent is ORDERED to pay Grievant back pay from the date of his dismissal up to the date of the cancellation of the grant.  Respondent’s letter of termination is ORDERED to be treated as a letter of reprimand.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 December 22, 2014                             
__________________________________








Ronald L. Reece







  
Administrative Law Judge

