
 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

DOUG DAY,

Grievant,

v. 






DOCKET NO. 2014-1010-MAPS
DIVISION OF PROTECTIVE SERVICES,

Respondent.

DECISION

In accordance with W. Va. Code § 6C-2-4(a)(4), this grievance was filed directly at Level Three of the grievance procedure by Doug Day (“Grievant”) on February 13, 2014, challenging his dismissal by the Division of Protective Services (“Respondent’).  Grievant asserts that his dismissal was “without good cause,” and seeks restoration to his former position as a Capitol Police Officer with back pay, interest and all benefits.  

A Level Three hearing was held before the undersigned Administrative Law Judge on June 10, 2014, at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons with UE Local 170 of the West Virginia Public Workers Union, and Respondent was represented by Jennifer S. Greenlief, Assistant Attorney General.  This matter became mature for decision on July 28, 2014, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant, a classified-exempt, at-will Capitol Police Officer, was dismissed by DPS for no given reason.  Grievant asserts that his termination is prohibited because DPS retaliated against him for exercising his First Amendment right to freedom of speech in regard to comments Grievant made in a Facebook posting.  However, the speech in question was not focused on a matter of public concern, and was therefore not protected by the First Amendment.  Accordingly, as an at-will employee, Grievant was subject to discharge for any reason, no reason or a bad reason, and has no legal basis to challenge his termination.

The following Findings of Fact are made based upon the record developed at the Level Three hearing.

Findings of Fact

1.
Grievant was employed by the Division of Protective Service (“DPS”) as a Capitol Police Officer, starting with the force in August 2011.


2.
 Before Grievant was hired by DPS, he obtained significant law enforcement experience with the 130th Security Police Squadron (West Virginia Air National Guard), the Kanawha County Park Police, the West Virginia Division of Natural Resources, and by working part-time with the Yeager Airport Police Department.  See G Ex 4.

3.
Kevin J. Foreman is the Deputy Director of DPS.  He has been employed in that capacity since November 2011.


4.
Sergeant A. E. Lanham, Jr., is employed by DPS as a Shift Commander.

5.
Lieutenant T. M. Johnson is employed by DPS as Chief of Field Operations.


6.
Capitol Police Officers are generally responsible for the protection and safety of the West Virginia State Capitol Complex in Charleston, West Virginia.  In addition to performing general surveillance work, manning building access points, and investigating various crimes, Capitol Police Officers routinely perform such duties as escorting employees to their parked vehicles, responding to medical calls and people stuck on elevators, as well as serving as unofficial ‘tour guides” for visitors visiting this landmark facility.  Capitol Police Officers routinely have more interaction with the public than the average municipal police officer.

7.
Prior to being hired by DPS, all Capitol Police Officers are required to have completed training through the Police Academy.


8.
Due to the nature of their work, Capitol Police Officers must remain vigilant and alert at all times.  These officers may be called upon to make split-second decisions, and thus should not let their focus lapse, even momentarily.  Failure to maintain proper attention to their task could have serious consequences for the officer, his co-workers, and the people he is entrusted to protect.  There are certain security risks that go along with serving at the seat of state government on an open campus, thus requiring particular attention to detail.

9.
 In April 2013, the Deputy Secretary of State, Cheryl Webb, verbally complained to Deputy Director Foreman about Grievant’s conduct.  Grievant had responded to a medical situation, and became argumentative when the affected employee declined to seek medical attention.  Grievant was counselled in regard to notifying his superiors when such incidents occur, and to avoid being discourteous.


10.
Deputy Director Foreman was advised that Grievant found the work “boring,” and was seeking other employment in a more traditional law enforcement capacity.  This circumstance was confirmed by another officer, Corporal Richard Veres.  


11.
Deputy Director Foreman met with employees in the Governor’s Reception Room who were concerned that Grievant, while assigned to that post in October 2013, told them that he was bored and did not want to be working on that assignment, which Grievant described to the employees as “dumb” or “stupid.”  This post is in a critical location that sometimes receives threat communications directed toward state officials.

12.
On one prior occasion, Deputy Director Foreman observed Grievant on duty at his post in the Governor’s Reception Room, reading a paperback book which he had brought to work with him that day.  When Deputy Director Foreman attempted to point out to Grievant that he was not being vigilant while reading a book, Grievant resisted this criticism.


13.
Subsequent to an October 2013 meeting with Grievant, Deputy Director Foreman directed that Grievant not be assigned to the Governor’s Reception Room on future schedules.


14.
On or about January 30, 2014, there was a protest rally on the Capitol grounds concerning contamination of the public water supply by a chemical identified as MCHM.  Grievant was working his regular post during this activity. 

15.
Following the January 30, 2014 protest on the Capitol grounds, Grievant posted the following comment in social media on his personal Facebook account, using the moniker of “Retro Cat:”
If there was anytime (sic.) I despised wearing a Police uniform, it was yesterday @ the Capitol during the water rally.  There was an incident involving a fellow concerned citizen, all of my friends out there know which incident I refer (sic.).  I was embarrassed to be in the uniform during that episode.  A girl I know who frequents the Capitol for environmental concerns looked @ me and wanted me to participate with her in the event.  I told her I have to remain unbiased while on duty @ these events, she responded by saying, “You’re a person are’nt (sic.) you?”  That comment went straight through my heart!  
G Ex 2.


16.
Grievant’s Facebook posting was provided to Deputy Director Freeman by Lt. Johnson, who had received it from another unidentified DPS officer.  On February 3, 2014, Lt. Johnson wrote to Deputy Director Foreman, stating the following:


On Saturday Feb, 1 (sic.) 2014. (sic.) I received a telephone call from Sgt. Lanham in reference to Officer Doug Day posting comments on a social media site known as facebook “If there was anytime (sic.) I despised wearing a police uniform, it was yesterday @ the Capitol during the water rally.  There was an incident involving a fellow concerned citizen, all of my friends out there know which incident I refer. (sic.)  I was embarrassed to be in the uniform during that episode.  A girl I know who frequents the Capitol for environmental concerns looked @ me & wanted me to participate with her in the event.  I told her I have to remain unbiased while on duty @ these events, she responded by saying “You’re a person are’nt (sic.) you?”  That comment went straight through my heart!


Sgt. Lanham expressed his concerns regarding this incident to the fact that in his thirty seven years as a police officer he has never despised the uniform and is honored to serve in the field as a law enforcement officer.  I couldn’t agree with Sgt. Lanham more.  It takes a special person to take up the field in law enforcement, not just anyone can do it.  For an officer to make comments of this magnitude as Officer Day did on his facebook page shows no respect for the department, the uniform or the law enforcement community which he represents.  Officer Day has violated several of the departments (sic.) policy (sic.) and procedures in making such comments.  Violations are as follows:
1.  Tab #5 Rules of Conduct page#2. (sic.) Section IV. Code of Ethics.

2.  Tab #5 Rules of Conduct page#7. (sic.) Section D.  General Conduct. #6. Employees shall not slander or speak detrimentally about the Division or their coworkers.

3.  Tab #5 Rules of Conduct page#11. (sic.) Section K. Information # 1. Employees shall not communicate to any person who is not an employee of the Division any information concerning operations, activities or matters of Division business, the release of which is prohibited by law, or which may have an adverse impact on Division operations.

4.  Tab #5 Rules of Conduct page#12. (sic.) Section M. Public Appearances and Exercise of Freedom of Speech. #2.  Employees shall not criticize, ridicule, express hatred or contempt toward, or otherwise defame the Division or its procedures and policies, coworkers, or other employees to the detriment of the Division.


I respectfully submit this information for your review.  Thank you.

G Ex 3. 


17.
Deputy Director Foreman was concerned that Grievant “despised” wearing his uniform, indicating that he did not want to continue working in his current capacity.  This statement was found to be consistent with the previous observations of Grievant’s superiors concerning Grievant’s lack of enthusiasm for his work over the previous three or four months.  Deputy Director Foreman was also concerned that this posting undermined the public’s confidence in the agency’s ability to perform its security and law enforcement functions. 

 
18.
Grievant was dismissed from employment by letter from Deputy Director Kevin J. Foreman dated February 6, 2014, stating the following:

This letter shall serve as your official notice of the Division’s decision to terminate you from your position as a Capitol Police Officer.  This termination shall be effective immediately.

As you are aware, you serve in an at-will position and may be released from employment without cause.  You are being terminated from your at-will position and with the West Virginia Division of Protective Services effective today, February 6, 2014.  Accordingly, your last day of employment with the Division is today.  Because I am requiring your immediate separation from the workplace, you will be paid up to the maximum of fifteen (15) calendar days’ severance pay in lieu of requiring you to work during the notice period.  This action is taken in accordance with the West Virginia Division of Personnel’s Administrative Rule Section 12.  In addition, you will be paid for all annual leave accrued and unused as of your last working day. . . .

R Ex 1.


19.
Grievant’s Facebook posting was one of the factors considered in arriving at the decision to terminate Grievant’s employment.

  
Discussion

Ordinarily, in disciplinary matters, such as termination of the employment relationship, the employer has the burden of establishing the charges against Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  However, when the termination involves an at-will employee, the employer is not required to meet this standard.  See Carter v. Public Broadcasting, Docket No. 2013-1556-DEA (Feb. 4, 2014); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Bellinger v. W. Va. Dep’t of Public Safety, Docket No. 95-DPS-119 (Aug. 15, 1995).  An at-will public employee can be terminated for good reason, no reason, or bad reason, provided that he is not terminated for a reason that violates a substantial public policy.  Roach v. Regional Jail Auth., 198 W. Va. 694, 482 S.E.2d 679 (1996).  See Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).

W. Va. Code § 15-2D-3(c)(1) provides that the Director of the Division of Protective Services may “[e]mploy necessary personnel, all of whom shall be classified exempt . . . .”  In accordance with W. Va. Code § 29-6-2(g), “classified-exempt service” is defined as “an employee . . . who is not covered under the civil service system or employed by the higher education governing boards.”  Grievant is employed as a classified-exempt employee and is therefore an at-will employee.  See Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 94, 479 S.E.2d 602, 604 (1996); Roach v. Regional Jail Auth., supra; Carter v. Public Broadcasting, supra; Bellinger v. W. Va. Dep’t of Public Safety, supra; Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992).

Grievant contends that Respondent altered his at-will employment status by adopting certain Rules of Conduct as Internal Operating Procedure Number 4, likening this document to an employee handbook in the private sector.  See R Ex 2; Cook v. Heck’s, Inc., 176 W. Va. 368, 342 S.E.2d 453 (1986).  This Grievance Board has previously recognized that a public employee’s at-will status may be modified through the promulgation of a Legislative Rule.  Walker v. Dep’t of Public Safety, Docket No. 98-DPS-056 (Sept. 11, 1998); Patterson v. W. Va. Dep’t of Public Safety, Docket No. 95-DPS-572 (May 28, 1996).  However, these cases are not applicable where Respondent’s Rules of Conduct were not promulgated as a Legislative Rule, and there is no clear language in the Rules which purport to alter the classified-exempt or at-will status of DPS employees.  Certainly, in accordance with Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977), an administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs.  However, there is no authority for a public agency to modify the statutorily established at-will status of its employees without some form of legislative approval such as was found in Patterson v. W. Va. Dep’t of Public Safety, supra.  While W. Va. Code § 15-2D-3(d)(1) authorizes the DPS Director to propose Legislative Rules, the Rules of Conduct do not constitute a properly approved Legislative Rule.  See Chico Dairy Co. v. W. Va. Human Rights Comm’n, 181 W. Va. 238, 382 S.E.2d 75 (1989).    

The legal standard in West Virginia for when an at-will employee may challenge his termination has been summarized by the West Virginia Supreme Court of Appeals in the following terms:

The rule that an employer has an absolute right to discharge an at will employee must be tempered by the principle that where the employer’s motivation for the discharge is to contravene some substantial public policy principle, then the employer may be liable to the employee for damages occasioned by this discharge.

Syllabus, Harless v. First Nat’l Bank, 169 W. Va. 673, 246 S.E.2d 270 (1978).  Accord, Armstrong v. W. Va. Div. of Culture & History, 229 W. Va. 538, 544, 729 S.E.2d 860, 866 (2012).

The Supreme Court of Appeals subsequently described how these substantial public policies are identified by stating:

To identify the sources of public policy for purposes of determining whether a retaliatory discharge has occurred, we look to established precepts in our constitution, legislative enactments, legislatively approved regulations and judicial opinions.  Inherent in the term “substantial public policy” is the concept that the policy will provide specific guidance to a reasonable person.

Birthisel v. Tri-Cities Health Serv., 188 W. Va. 371, 424 S.E.2d 606 (1992).


Consistent with these legal principles, as promulgated in Harless and Birthisel, our courts have recognized a number of public policy interests which may provide a basis for overturning an at-will employee’s termination, including: (1) submitting a claim for back wages under the Veterans Reemployment Rights Act, Mace v. Charleston Area Medical Ctr. Found., 188 W. Va. 57, 422 S.E.2d 624 (1992); (2) refusing to operate a motor vehicle with unsafe brakes contrary to various safety statutes and regulations, Lilly v. Overnight Transp. Co., 188 W. Va. 538, 425 S.E.2d 214 (1992); (3) refusing to conceal an employer’s alleged environmental violations, Bell v. Ashland Petroleum, Inc., 812 F. Supp. 639 (S.D. W. Va. 1993); (4) testifying in a civil action against the employer, Page v. Columbia Natural Res., Inc., 198 W. Va. 378, 480 S.E.2d 817 (1996); (5) testifying in a job-connected criminal prosecution, Carr-Lambert v. Grant County Bd. of Educ., 837 F. Supp. 2d 594 (N.D. W. Va. 2011); (6) filing a workers’ compensation claim, Shanholtz v. Monongahela Power Co., 165 W. Va. 305, 270 S.E.2d 178 (1980); (7) an employee’s refusal to submit to a polygraph test, Cordle v. General Hugh Mercer Corp., 174 W. Va. 321, 325 S.E.2d 111 (1984); (8) the state constitutional right to petition for redress, McClung v. Marion County Comm’n, 178 W. Va. 444, 360 S.E.2d 221 (1987); (9) a nurse’s expressed concerns regarding staffing problems and patient safety under a state regulation addressing hospital patient care standards, Tudor v. Charleston Area Medical Ctr., Inc., 203 W. Va. 111, 506 S.E.2d 554 (1997); and (10) providing truthful information to an investigator for the West Virginia Board of Barbers and Cosmetologists, Kanagy v. Fiesta Salons, Inc., 208 W. Va. 526, 541 S.E.2d 616 (2000).    

Although Grievant did not specify any alleged public policy violation on his grievance form, his representative made it apparent that Grievant believes he was retaliated against for exercising his First Amendment right to free speech.  Consistent with the line of cases discussed above, public employees
 are protected from termination or other adverse employment consequences resulting from the exercise of their free speech rights, or other First Amendment rights.  Orr v. Crowder, 173 W. Va. 335, 343, 316 S.E.2d 593, 601 (1983).  See Pickering v. Bd. of Educ., 391 U.S. 563 (1968); Keyishian v. Bd. of Regents, 385 U.S. 589, 605-06 (1967).  However, this protection is not absolute.  See Breard v. Alexandria, 341 U.S. 622, 642 (1951).  The courts have recognized that public employers have interests “in regulating the speech of its employees that differ significantly from those it possesses in connection with regulation of the speech of the citizenry in general.”  Pickering v. Bd. of Educ., supra, at 568.


Under current state and federal law, in order for Grievant’s activity to be protected by the First Amendment, it must address a matter of public concern.  Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 441, 675 S.E.2d 907, 917 (2009); Orr v. Crowder, supra, at 343, 601-602; Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012), aff’d sub nom, Putnam County Health Dep’t v. Koblinsky, Cir. Ct. of Kanawha County (July 24, 2013).  See Garcetti v. Ceballos, 547 U.S. 410, 418 (2006); Pickering v. Bd. of Educ., supra, at 568.  Whether an employee’s speech relates to an issue of public concern is a question of law, and is to be determined by the content, form, and context of the speech.  Connick v. Myers, 461 U.S. 138, 147-48 (1983); Hall v. Marion School Dist. No. 2, 31 F.3d 183, 192 (4th Cir. 1994).  For example, in Gooden v. Board of Appeals, 160 W. Va. 318, 234 S.E.2d 893 (1977), the terminated employee, a State Trooper, was found to have addressed matters of public concern in a speech before the combined Civic Clubs of Morgantown wherein he alleged corruption and misconduct within the Department of Public Safety at the highest level.  Ultimately, Grievant has the burden of proof to demonstrate by a preponderance of the evidence that his conduct is constitutionally protected, and that this conduct was a “substantial factor” in the Respondent’s decision to discipline him.  Alaeddini v. Div. of Envt’l. Prot., Docket No. 95-DEP-450/580 (Jan. 28, 1998).  See Mt. Healthy County Bd. of Educ. v. Doyle, 429 U.S. 274 (1977); Orr v. Crowder, supra; 

Grievant’s Facebook comments are consistent with similar work-related hearsay statements attributed to Grievant by various officers and individual employees whom the Division’s officers are assigned to protect, and which had been previously reported to Deputy Director Foreman.  Among these reported comments were expressions by Grievant that he found his work “boring” and certain post assignments “stupid” or “dumb.”  Grievant similarly expressed disdain for performing public service calls, such as assisting someone trapped in an elevator, because it did not involve “real” police work.

Grievant’s Facebook post relates to his involvement as a police officer working on duty, in uniform, during a public protest.  Clearly, this public protest constitutes an activity which is protected by the First Amendment.  See Snyder v. Phelps, 131 S. Ct. 1207 (2011), and cases cited therein.  Indeed, part of Grievant’s job at that time and place necessarily involved insuring that citizens who elect to peacefully and lawfully engage in protest activity are protected from other citizens who, for whatever reason, do not share the same viewpoint.  The only matter of public concern referenced in Grievant’s Facebook posting involved a protest addressing contamination of the local water supply.  However, this issue was completely tangential to Grievant’s complaint regarding his status as a police officer at the scene.  DPS, Grievant’s employer, simply did not have a dog in this fight.  Unlike the Department of Health and Human Resources, the Department of Environmental Protection, the Public Service Commission, or the county health department, DPS has no involvement in regulating the public water supply, the subject of the lawful protest.  Indeed, as Deputy Director Foreman testified, he was one of many citizens in the region who was affected by the water contamination.

In addition, there was no evidence that Grievant was ordered to suppress the Constitutional rights of those assembled to protest, or to permit someone else to remove the protesters.  There was no evidence elicited that Grievant was asked to take any improper or illegal action, or ignore improper or illegal conduct by someone else.  This was nothing more than a personal lament that upon this particular day and in this time, place and circumstance, Grievant did not want to be on duty in his uniform, facing someone with whom he was acquainted.  Unfortunately, this situation simply comes with the territory of Grievant’s public employment, and involves a matter which is personal to the Grievant.

Accordingly, Grievant’s Facebook comments were not focused upon a matter of public concern and, as a consequence thereof, those comments do not qualify as the type of speech by a public employee which is protected by the First Amendment.

Finally, Grievant may not be disciplined on the basis of personal opinion expressed in a forum where there is a reasonable expectation of privacy.  As previously discussed, because Grievant is a classified exempt, at-will employee, he has the burden of establishing this defense.  The evidence presented in this record established that one of Grievant’s co-workers brought Grievant’s Facebook posting to the attention of a supervisor.  This employee was not identified, nor was it established that this employee engaged in any misconduct or unauthorized activity in order to obtain this information.  The posting was then passed up the chain of command within DPS where it reached Deputy Director Foreman. 

Generally, individuals do not have a reasonable expectation of privacy in their postings on social media such as Facebook.  Chaney v. Fayette County Pub. Sch. Dist., 977 F. Supp. 2d 1308 (N.D. Ga. 2013).  In addition, any claim that DPS somehow violated Grievant’s privacy is inherently inconsistent with the position that Grievant was speaking out on a matter of legitimate public concern.  Essentially, a claim of improperly accessing his Facebook posting involves interests protected by the Fourth Amendment rather than the First Amendment, and the record in this matter does not support a finding that any such infringement took place.              

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Under W. Va. Code § 15-2D-3(c)(1), Capitol Police Officers employed by the Division of Protective Services are classified exempt.  Classified exempt employees are not covered by the civil service system, and therefore serve in an at-will employment status.  Carter v. Public Broadcasting, Docket No. 2013-1556-DEA (Feb. 4, 2014); Bellinger v. W. Va. Dep’t of Public Safety, Docket No. 95-DPS-119 (Aug. 15, 1995).  See Roach v. Regional Jail Auth., 198 W. Va. 694, 699, 482 S.E.2d 679, 684 (1996); Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992).  See also W. Va. Code § 29-6-2(g) (2012).  


2.
An at-will employee is subject to dismissal for any reason which does not contravene some substantial public policy.  Bellinger v. W. Va. Dep’t of Public Safety, supra; Dufficy v. Div. of Military Affairs, Docket No. 93-DPS-370 (June 16, 1994).  See Harless v. First Nat’l Bank, 169 W. Va. 673, 246 S.E.2d 270 (1978).

3.
Ordinarily, in a grievance involving a disciplinary action the employer bears the burden of proving the charges against the grievant by a preponderance of the evidence.  However, in regard to the termination of a classified exempt, at-will employee, the agency need not meet that standard.  See Carter v. Public Broadcasting, supra; Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Bellinger v. W. Va. Dep’t of Public Safety, supra.  Rather, an at-will public employee can be terminated for good reason, no reason, or bad reason, provided that he is not terminated for a reason that violates a substantial public policy.  Roach v. Regional Jail Auth., supra.  See Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995). 

4.
Public employees are protected from adverse employment consequences resulting from the exercise of their free speech rights, as well as other First Amendment rights.  However, the government, as an employer, also has an interest in the efficient and orderly operation of its affairs that must be balanced with the public employee’s right to free speech, which is not absolute.  Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 675 S.E.2d 907 (2009); Orr v. Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983).  See Pickering v. Bd. of Educ., 391 U.S. 563 (1968). 

5.
One of the general restrictions on a public employee’s right to free speech is the requirement that, in order to be protected, the employee’s speech as a citizen must be spoken on a matter of public concern.  Alderman v. Pocahontas County Bd. of Educ., supra; Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012).  

6.
Whether an employee’s speech addresses a matter of public concern must be determined by the content, form, and context of a given statement.  Connick v. Myers, 461 U.S. 138, 147-48 (1983).

7.
The public employee has the burden of showing that his or her conduct is constitutionally protected, and that such protected conduct was a substantial or motivating factor in the challenged employment decision.  Syl. Pt.6, Alderman v. Pocahontas County Bd. of Educ., supra.

8.
Grievant failed to establish by a preponderance of the evidence that his Facebook posting involved a matter of public concern.  Therefore, as a classified exempt, at-will employee, Grievant was subject to termination without cause, and DPS is not required to establish a proper cause for his termination. 


Accordingly, this grievance is DENIED.

Any party or the Division of Personnel may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
August 19, 2014



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� Employees of private employers do not generally enjoy this same protection because there is no “state action” involved.  Tiernan v. Charleston Area Med. Ctr., Inc., 203 W. Va. 135, 506 S.E.2d 578 (1998). 
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