WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
NANCY WRIGHT,

Grievant,

v.






Docket No. 2013-0714-DOT

DIVISION OF MOTOR VEHICLES 

and DIVISION OF PERSONNEL,

Respondents.

DISMISSAL ORDER
Grievant, Nancy Wright, filed a grievance against the Division of Motor Vehicles, Respondent, on October 23, 2012, alleging her position was improperly classified as an Office Assistant 3 and seeking reallocation to the classification of Accounting Technician 4.  The West Virginia Division of Personnel, the agency authorized to establish and maintain the applicable state’s classification plan, was joined as an indispensable party by Order dated November 2, 2012.

After a variety of administrative actions and procedural events, including but not limited to a level two mediation on May 2, 2013, and an Order Placing the Grievance in Abeyance until June 14, 2013, a level three hearing regarding this grievance was held before the undersigned Administrative Law Judge on January 31, 2014, at the Public Employees Grievance Board(s Charleston office.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union. Respondent, the West Virginia Division of Motor Vehicles (DMV), was represented by counsel, Gretchen A. Murphy, Assistant Attorney General; in addition, Jill C. Dunn was present as the agency representative.  Respondent, Division of Personnel, appeared by its counsel, Karen O(Sullivan Thornton, Assistant Attorney General and Barbara Jarrell was present as the agency representative for the Division of Personnel (DOP).  Respondent, Division of Motor Vehicles, filed a Motion to Dismiss the above referenced grievance. In its Motion, Respondent provided that Grievant has retired from her position with the Division of Motor Vehicles, rendering this grievance moot. 

Moot questions or abstract propositions, the decision of which would avail nothing in the determination of controverted rights of persons or property, are not proper issues before the Public Employees Grievance Board.  The undersigned, in review of the record, determines and makes the following Findings of Fact.


Findings of Fact
1. On October 23, 2012, Grievant filed a grievance alleging her position was improperly classified as an Office Assistant 3 ((OA 3() and seeking reallocation to the classification of Accounting Technician 4 ((AT 4().

2. At the time of the level three hearing Grievant had been employed with the DMV for approximately 19 years.  
3. On December 6, 1999, when Grievant was in a position classified as an Office Assistant 2 (hereinafter (OA 2(), pay grade 6, she completed a Position Description Form (hereinafter (PDF() which was later routed to the DOP for review.  The DOP determined the position should remain classified as an OA 2.   

4. Grievant completed a second PDF which was later routed to the DOP for review on or about April 25, 2000.  DOP determined the position should remain classified as an OA 2. 

5. By correspondence dated July 25, 2000, the DMV resubmitted both the 1999 and 2000 PDFs to DOP for review because the Grievant questioned whether or not the forms had both been submitted.  DOP again reviewed the PDFs and made the determination that the position was properly allocated to the OA 2 classification.  

6. In Weekly Vacancy Report, Bulletin #537, DMV posted a job posting for four vacant OA 3 positions.  Grievant was promoted into one of the OA 3 positions effective October 1, 2002.  
7. On June 17, 2013, DOP received another PDF for Grievant(s position.  DOP reviewed the 2013 PDF along with an attached Job Content Questionnaire.  The duties, activities and responsibilities described in relevant PDFs did not persuade or trigger DOP to reallocate the position occupied by Grievant.  DOP also conducted a job audit of Grievant(s position.  Based upon their review, Roberta Salyers, Personnel Specialist, Senior for the Classification and Compensation section of the DOP, recommended that the position be classified as an Accounting Technician 2, pay grade 6. This would represent a negative shift in Grievant(s classification, the opposite of the reallocation being sought by Grievant.

8. Final review of Grievant(s position was completed by Barbara Jarrell, then Assistant Director for the Classification and Compensation section of DOP.  Ms. Jarrell had been an employee of DOP since its inception in 1989 and had approximately 36 years’ experience in State government personnel related work.  After her final review she determined Grievant(s position was a (weak( OA 3 and by correspondence dated August 21, 2013, allowed the position to remain classified as an OA 3.  
9. On January 31, 2014, a level three grievance hearing transpired pertaining to the instant grievance.  Grievant testified on her own behalf at the hearing.  She was asked to look at each of the PDFs that had been submitted to DOP over the years and identify her signature on each certifying that the answers filled out on the documents were her own and were accurate and complete.  Grievant confirmed at the hearing that all the PDFs fairly and accurately represented her job duties and responsibilities  

10. Grievant was first hired into her job as an OA 2 on October 1, 2002.  Her job duties and responsibilities had remained the same and had not changed significantly over the years. The details of Grievant(s job duties and responsibilities were described and documented during the level three hearing.
 Grievant has been in charge of the daily operations of the vault since 1999.  Her primary duties are opening the vault, preparing bags for the Customer Service Representatives, preparing deposits and performing data entry functions.

11. Grievant was asked to identify which job duties she performs of those listed on the OA 3 job posting from September 2002.  After reviewing the list, the only duty Grievant identified as having responsibility for was answering the phone.  Grievant stated she did not perform any of the other duties. 
12. In September of 2002, the DMV posted four vacant positions and submitted paperwork for Grievant to be promoted to fill one of those vacant positions. The position to which Grievant was promoted was clearly supposed to be a different position from the OA 2 position she had been occupying.  However, Grievant never took on the new duties of the OA 3 position to which she was promoted; rather she retained her OA 2 job duties she had been performing all along.  

13. Grievant nor DMV ever notified DOP that Grievant did not assume the new duties of the OA 3 position to which she was promoted.  It was not until Grievant, in conjunction with this grievance, filed the 2013 PDF that it became obvious to DOP that such had not occurred.  

14. Subsequent to the level three hearing, but prior to a decision regarding the issue in dispute, Grievant retired from her position with the Division of Motor Vehicles. 

Discussion

 SEQ CHAPTER \h \r 1Respondent has moved that this grievance be dismissed because the relief requested by the Grievant is moot due to her retirement.  “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].”  Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008). The Grievance Board will not hear issues that are moot. Cobb, et al. v. Div. of Highways, Docket No. 2009-1017-CONS (Dec. 31, 2009).


This Board has found that where a grievant is no longer an employee, “a decision on the merits of her grievance would be a meaningless exercise, and would merely constitute an advisory opinion.”  Muncy v. Mingo County Bd. of Educ., Docket No. 96-29-211 (Mar. 28, 1997).  This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991); Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).”  Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).


The Procedural Rules for the West Virginia Public Employees Grievance Board

state in part that:

A grievance may be dismissed, in the discretion of the administrative law

judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.
156 C.S.R. 1 § 6.11.

Grievant is no longer employed by the Respondent Division of Motor Vehicles.  The prospective relief of being reallocated to the classification of Accounting Technician 4 is moot.  Accordingly, this grievance fails to raise a claim on which relief can be granted.  Further, noting a recent West Virginia Supreme Court Memorandum Decision Joseph Komorowski v. Marshall County Board of Education, No. 11-1659 and 11-1767 (W. Va. Supreme Court, February 22, 2013) (memorandum decision), this grievance is moot because Grievant voluntarily resigned while her grievance was pending.  Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not proper issues before the Public Employees Grievance Board. Id. This grievance is moot, the relief sought by Grievant is not available from the Grievance Board after her resignation.  Consequently, the grievance must be dismissed.
Conclusions of Law

1.
(A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.( Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 6.11 (2008).

2.
In situations where (it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. (This Grievance Board does not issue advisory opinions. Dooley v. Dep(t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).( Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).( Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).  See also Joseph Komorowski v. Marshall County Board of Education, No. 11-1659 and 11-1767 (W. Va. Supreme Court, February 22, 2013) (memorandum decision). 
3.
Because the relief sought by Grievant is no longer available after her voluntary resignation, the grievance is moot and must be dismissed pursuant to Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 6.11 (2008).
Accordingly, the grievance is DISMISSED.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: July 14, 2014

_____________________________
Landon R. Brown
Administrative Law Judge
� Grievant was employed in a position classified as an OA 3, pay grade 7.


� Further, Grievant explained how she came to be promoted to an OA 3.  She was told that the Titles and Registration section of the DMV was changing their positions to OA 3s and that there were positions open.  She asked if she could have one of the positions.  Grievant met with the personnel office for the DMV and was told that they could give her one of the positions. After being promoted, Grievant continued to do the same job duties and responsibilities she had performed all along with no change in her duties.  She never assumed the new duties of the job that was described in detail in a relevant OA 3 job posting.
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