THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Craig Johnson,



Grievant,

v.







Docket No. 2013-1864-DHHR
Department of Health and Human Resources/
Jackie Withrow Hospital,



Respondent.

DECISION


Grievant, Craig Johnson, was employed by Respondent, Department of Health and Human Resources, at Jackie Withrow Hospital.  The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4) on May 8, 2013, in which   Grievant alleges he was wrongfully terminated.  For relief, Grievant seeks reinstatement “if I want to work there again” and lost wages.

A level three hearing was held on January 17, 2014, before the undersigned in Beckley, West Virginia at the Raleigh County Commission on Aging.  Grievant appeared, pro se. Respondent was represented by counsel, B. Allen Campbell, Supervising Senior Assistant Attorney General.  This matter became mature for decision on February 18, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant was dismissed for job abandonment.  Respondent proved by a preponderance of the evidence that Grievant was absent from work for more than three consecutive workdays without notice.  Grievant offered no explanation for why he had been absent without notice and attempted to quit.  Respondent had good cause to dismiss Grievant for job abandonment.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent at Jackie Withrow Hospital as a Housekeeper.
2. On April 24, 2013, Grievant called the Hospital switchboard and requested to speak with his supervisor.  Grievant was transferred to his supervisor’s telephone line, but there was no answer.  Grievant called the switchboard again, and the switchboard operator attempted to page Grievant’s supervisor.  When Grievant’s supervisor did not respond, Grievant asked the switchboard operator to take a message for his supervisor.  Grievant stated that he was on his way to the emergency room and would be in in the morning to fill out papers with a doctor’s excuse.  The switchboard operator wrote down the message, placed it in Grievant’s supervisor’s mailbox, and also told Grievant’s supervisor about the message. 
3. Grievant did not notify the Hospital of his absence or report to work for any of his scheduled workdays from April 25, 2013 through May 1, 2013.
4. On April 30, 2013, Grievant called the payroll department and asked questions about what would happen with his pay and retirement if he would quit.  Grievant stated he had heard rumors that he was going to be dismissed.  The payroll clerk stated the Grievant would need to discuss issues of dismissal with his supervisor.  
5. By letter dated May 1, 2013, Grievant was dismissed for job abandonment.  The letter states: 

“According to our records, we have not had any contact from you concerning your work intentions since April 23, 2013 when you worked your scheduled shift.  You failed to report to work or notify the facility of your absences beginning with your next scheduled shift on April 24, 2013 and again on the 25th, you were scheduled off on the 26th, and you again failed to report to work on the 27th and 28th.  You have continued to be absent from work each scheduled day thereafter and have failed to contact the facility with your intentions.”
6. On May 1, 2013, Grievant arrived at the Hospital and met with his immediate supervisor and Assistant CEO, Aimee Bragg, and provided an unsigned work excuse.  Grievant also attempted to quit at the same time, but was informed that he had already been dismissed and could not quit.  
7. Grievant later provided a signed work excuse.  The excuse was not from a hospital, but was from Doctor’s ImmediCare, signed by a “CPN” or “LPN,” and only states that Grievant had been under her care since April 24, 2013, and could return to work May 1, 2013.  
8. In the months preceding his termination, Grievant had failed to meet attendance expectations.  On January 25, 2013, Grievant was counseled for excessive call-ins and failure to stay for his entire shift.  On March 22, 2013, Grievant received a verbal warning for four additional instances of unauthorized leave.      

Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

“An appointing authority may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays without notice to the appointing authority of the reason for the absence as required by established agency policy.”  W. Va. Code St. R. § 143-1-12.2(c).  Job abandonment is defined as: “The absence from work under such conditions as to be synonymous with resignation.”  W. Va. Code St. R. § 143-1- 3.47.  “It is well established that job abandonment is a valid ground for termination, even when the employee expresses a desire to eventually return to his position. See Wolfe v. Dep’t of Health & Human Ser., Docket No. 2008-1863-CONS (Mar. 4, 2010); Bachman v. Potomac State Coll. of W. Va. Univ., Docket No. 07-HE-198 (Jan. 17, 2008); Chapman v. Dep’t of Health and Human Res., Docket No. 06-HHR-277 (Oct. 31, 2006).” Conley v. W. Va. Div. of Highways, Docket No. 2010-1123-DOT (Dec. 27, 2010).  

Respondent alleges Grievant abandoned his job when he failed to notify Respondent of his absence or report for any of his scheduled shifts between April 24, 2013 and April 30, 2013.  Grievant disputes that he failed to notify Respondent of his absence and stated he was “never” a “no call no show.”  Grievant specifically points out as incorrect Respondent’s listing of April 24, 2013 as an absence without notice in the termination letter.  Grievant asserts that he should not have been dismissed when he had a medical excuse for his absence.  
As this grievance presents some disputed facts, a credibility assessment of the witnesses is required.  The factual dispute centers around Grievant’s call to the switchboard operator, Barbara Hensley, on April 24, 2013.  Therefore, a credibility assessment must be made of Grievant and the switchboard operator.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).

Both Grievant and Ms. Hensley displayed appropriate demeanors, attitudes toward the proceedings and had similar opportunities to perceive and communicate.  There was no admission of prior untruthfulness or allegations of dishonest reputations.  Grievant has an obvious interest in trying to regain his job.  Ms. Hensley does not appear to have any bias, interest, or motive.  Ms. Hensley’s testimony was calm, forthright, and complete.  She had no hesitation in her recall of the events, and her recall of Grievant’s statements on that day matches the note she made to give to Grievant’s supervisor.  While there was no problem with Grievant’s demeanor, his testimony contained only blanket denials and provided no details on what he asserts he actually said that day.  Furthermore, Grievant’s assertion that he provided notice that would cover the other days of his absence is not plausible.  As Grievant does not dispute that he told Ms. Henley he was on his way to the emergency room, Grievant would have had no way of knowing how long he would be absent when he spoke to her.  Asserting that he provided notice that would cover his absences through April 30, 2013, simply makes no sense.  Ms. Henley’s testimony is more credible than Grievant’s testimony.         
Grievant is correct that his absence on April 24, 2013 should not have been considered an absence without notice by Respondent.  The dismissal letter was obviously incorrect on this point because Respondent’s own evidence proves that Grievant called in on the 24th to say he was going to the emergency room and would be in the next day to provide a doctor’s excuse.  However, Grievant’s call on the 24th did not serve as notice for Grievant’s other absences.  Grievant was already scheduled to be off work on April 26, 2013, but was absent for his scheduled shifts on April 25, 2013, April 27, 2013, April 28, 2013, and each shift thereafter through May 1, 2013.  
After April 24, 2013, Grievant’s next contact with Respondent was a call to the payroll office on April 30, 2013, when he asked questions of what would happen with his pay and retirement if he quit, having heard rumors he was going to be dismissed.  Grievant was told to contact his supervisor if he had questions.  Rather than contact his supervisor, he then called the human resources director.  By that time, Grievant had already been absent without notice for more than three days.  When Grievant met with his supervisor and Ms. Bragg on May 1, 2013, he did not attempt to offer any explanation for why he had not come in on April 25, 2013 to provide his doctor’s excuse or otherwise called to explain his situation and request his time off.  Instead, Grievant again attempted to quit and provided an unsigned excuse that contained no explanation for his absence.  Although Grievant sometime later did provide a signed excuse, that excuse still contained no explanation for his absence or failure to call, stating only that Grievant had been under the care of Doctor’s ImmediCare since April 24, 2013, and could return to work May 1, 2013, and was signed by a “CPN” or “LPN.” 
Respondent proved by a preponderance of the evidence that Grievant was absent from work for more than three consecutive workdays without notice.  Under the circumstances, in which Grievant never attempted to offer a valid explanation for his absence without notice and spoke of his intention to quit, Respondent had good cause to dismiss Grievant for job abandonment.   

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
3. “An appointing authority may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays without notice to the appointing authority of the reason for the absence as required by established agency policy.”  W. Va. Code St. R. § 143-1-12.2(c).  Job abandonment is defined as: “The absence from work under such conditions as to be synonymous with resignation.”  W. Va. Code St. R. § 143-1- 3.47.  “It is well established that job abandonment is a valid ground for termination, even when the employee expresses a desire to eventually return to his position. See Wolfe v. Dep’t of Health & Human Ser., Docket No. 2008-1863-CONS (Mar. 4, 2010); Bachman v. Potomac State Coll. of W. Va. Univ., Docket No. 07-HE-198 (Jan. 17, 2008); Chapman v. Dep’t of Health and Human Res., Docket No. 06-HHR-277 (Oct. 31, 2006).” Conley v. W. Va. Div. of Highways, Docket No. 2010-1123-DOT (Dec. 27, 2010).  

4. Respondent proved by a preponderance of the evidence that Grievant was absent from work for more than three consecutive workdays without notice.  Respondent had good cause to dismiss Grievant for job abandonment.   
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2012).
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