THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

John Paul Harvey,



Grievant,

v.







Docket No. 2014-1663-CONS
Regional Jail and Correctional Facility Authority/
Southern Regional Jail,



Respondent.

DECISION


Grievant, John Paul Harvey, was employed by Respondent, Regional Jail and Correctional Facility Authority (“RJA”) at Southern Regional Jail (“SRJ”).  On January 5, 2014, Grievant filed a grievance, assigned docket number 2014-0847-MAPS, against Respondent, protesting his suspension pending an investigation.  At the conclusion of the investigation, Grievant was dismissed from employment, and Grievant filed a second grievance on January 28, 2014, assigned docket number 2014-0958-MAPS, protesting his dismissal.  For relief, Grievant sought to be “[r]einstated with all back pay, vacation pay and sick leave from 12-18-13.  No retaliation against me for filing this grievance.  Removed from my file.  All attorney fees charged to me for representation, if needed.”
Both grievances were properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was scheduled on April 28, 2014, for which Grievant failed to appear.  An Order to Show Cause was issued, Grievant showed good cause for his failure to appear, and the level three hearing was rescheduled.  Upon motion by Respondent, the two grievance claims were consolidated into the instant claim by order dated June 17, 2014.  Two days of hearing were held on the consolidated grievances on September 17, 2014 and October 3, 2014.  Grievant was represented by counsel, Paul M. Stroebel, Stroebel & Johnson, P.L.L.C.  Respondent was represented by counsel, Jennifer S. Greenlief, Assistant Attorney General.  This matter became mature for decision on November 5, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis

Grievant, the Director of Inmate Services at Southern Regional Jail, and also an Equal Employment Opportunity Counselor, was dismissed from employment for failure to file an Equal Employment Opportunity report and for violation of Respondent’s Code of Conduct.  While in another room, Grievant overheard a portion of a conversation containing racial innuendo and did not file a report.  Grievant was later instructed to file an incident report, which was not completed immediately, but was completed within ninety minutes of the first report completed.  Respondent failed to prove Grievant violated policy or otherwise acted in a manner that would justify his dismissal from employment.  Respondent did not have good cause to dismiss Grievant from employment.  Grievant is not entitled to recover attorney’s fees.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. At the time of his dismissal from employment, Grievant was employed as the Director of Inmate Services at Southern Regional Jail.  Grievant also served as an Equal Employment Opportunity (“EEO”) Counselor. 
2. Grievant’s duties as an EEO Counselor were set by RJA Policy and Procedure Statement 3041, Equal Employment Opportunity and Sexual Harassment.  The duties of an EEO Counselor are as follows:

a. Coordinating EEO matters with the facility Administrators and the Authority staff EEO Coordinator.
b. Conducting and assisting EEO training at the facility level.

c. Assist employees who come to them with an EEO complaint in understanding policy guidelines and pursuing Authority procedures.

d. Immediately notify the facility administrator and the Authority EEO Coordinator of all EEO-related complaints.  

e. Remaining an objective and neutral EEO resource to any individual or employee seeking EEO guidelines assistance.

f. Serving as an agency complaint investigator when appointed by the EEO Coordinator. 

3. On December 10, 2013, Grievant was in the copy room near the front office faxing a document.  Front office employees, Mr. Starks and Ms. Walker, were speaking in the front office.  Grievant only heard bits and pieces of the conversation in the front office and was only in the copy room a minute or two.  Grievant heard Mr. Starks, who is Caucasian, say to Ms. Walker, who is African-American, something to the effect of, “Maybe I’ll bring you a plate of watermelon.”  Grievant did not hear the entire conversation between the two, and what he did hear was not loud or angry and the conversation was laughing and joking in tone.  Grievant did not believe the part of the conversation he heard to be racially motivated and took no action about the comment. 

4. Another office employee, Ms. Bowling, who is Caucasian, claims to have heard the conversation between Mr. Starks and Ms. Walker and been offended by the exchange.  Ms. Bowling was in her office, three doors down from the front office where the conversation took place. 
5. Neither Ms. Walker nor Ms. Bowling spoke to Grievant about the incident or made a report to him as an EEO Counselor.  Neither Ms. Walker nor Ms. Bowling reported the incident to anyone on the day of the incident.
6. The next day, Ms. Bowling went directly to the head of SRJ, Administrator Michael Francis, to report the incident.  While relaying her version of the incident, Ms. Bowling was crying.  Ms. Bowling told Administrator Francis she believed Grievant had also heard the conversation.  

7. Administrator Francis was upset by Ms. Bowling’s report and called a meeting with Ms. Bowling, Grievant, a human resources representative, and the chief correctional officer.  At the conclusion of the meeting, Administrator Francis directed Ms. Bowling and Grievant to file written incident reports.  Administrator Francis did not state that the reports be filed immediately or within a certain timeframe, but said he “needed” them.  

8. When Administrator Francis had not received a report from Grievant immediately, he became upset, went to Grievant’s office, and ordered him to prepare the report “now.”  Grievant complied and completed his report.  Grievant’s report was completed within ninety minutes of the first report filed.  
9. Ms. Walker did not make an EEO complaint, filed an incident report only when asked to do so, and stated she was not offended.    
10. After receiving the reports, Administrator Francis wrote to human resources requesting assistance as the incident was “a possible EEO issue.”  The matter was then referred to Austin Burke, Director of Internal Affairs for RJA for investigation.  
11. By letter dated December 18, 2013, Grievant was suspended for forty-five days “pending the results of an investigation into the allegations of your failure to perform the essential duties of your position and failure to follow proper EEO procedures as an EEO Counselor.”  

12. The investigation was mostly conducted by Captain Missy Hicks, an investigator with the RJA Office of Internal Affairs.  At the time of the level three hearing, Captain Hicks was no longer employed by Respondent and was not called to testify.  Captain Hicks’ interview documentation was incomplete.  Of the three forms required for each witness, Administrative Warning, Non-Disclosure Statement, and Certification of a Tape-Recorded Statement, only the Non-Disclosure Statement was properly completed for all witnesses.  None of the Administrative Warnings were signed by a witness, as required.  All of the Certification of a Tape-Recorded Statement forms were missing some or all of the following: name of witness, name of interviewer, and date of the statement.  In addition, Ms. Bowling’s certification was not signed by a witness, and the other certifications were signed by Captain Hicks, the interviewer, as a witness.   

13. Captain Hicks did not record the entire interview with either Ms. Walker or Grievant.  The transcript of Ms. Walker’s interview begins, “Ms. Walker, like we talked before...”  The transcript of Grievant’s interview begins, “Mr. Harvey, we’ve been discussing…”
14. Several of the conclusions in the report do not appear in the written reports or the transcripts of the interviews.  It is unclear from where Captain Hicks drew these conclusions.  Based on the level three testimony of Administrator Francis, it appears that several of Captain Hicks’ conclusions came from Administrator Francis, but Administrator Francis had filed no report and was not officially interviewed.  

15. Captain Hicks determined Grievant was the “head” EEO Counselor and that he had failed to perform the duties under the policy of the EEO Coordinator.  There is no such position as a “head” EEO Counselor.  The EEO policy recognizes only two positions:  the EEO Coordinator and EEO Counselors.  Grievant was only a Counselor and was not responsible for the duties of the EEO Coordinator.     

16. The investigation was reviewed by the Disciplinary Review Panel, which consists of the Chief of Operations, Deputy Director, and the Director of Human Resources.  The Panel recommended Grievant be dismissed from employment.  Joe DeLong, Executive Director, accepted the Panel’s recommendation and dismissed Grievant from employment.  

17. Neither the Panel nor Executive Director DeLong reviewed the EEO Policy.  Executive Director DeLong was further under the mistaken impression that the entire conversation had occurred in front of Grievant, that the complainant had previously sued the agency, and that Grievant had denied he was an EEO Counselor.
18. By letter dated January 9, 2014, following a predetermination conference held on January 8, 2014, Grievant was dismissed from employment.  The letter states,
So that you may understand the specific reason(s) for your dismissal I recount the following:  On December 17, 2013, you did admit to an Investigator of the Internal Affairs Unit to overhearing a conversation between Dale Starks, Office Assistant and Phyllis Walker, Office Assistant, whom is an African American native, that Mr. Starks made a comment that contained racial innuendo.  According to the report of the investigation, the comment you overheard Mr. Starks state to Ms. Walker was “maybe I’ll bring you a plate of watermelon.”  You told the Investigator that you didn’t agree with the comment but did not think it was racist because they were both laughing.  As the EEO Counselor for Southern Regional Jail, it was your responsibility to write a report of this incident and contact your supervisor or the EEO Coordinator as you have done in the past.  As the EEO Counselor it is your responsibility when a possible EEO situation arises, to inform to (sic) the individual of the EEO process.  If the individual chooses not to file a formal EEO complaint, it is still your responsibility to report such an incident.  Failure to report such an incident could cause the Authority to be liable according to the Division of Personnel’s Prohibited Workplace Harassment which states:  Management is potentially liable for acts of harassment in the workplace whether or not the source or target of harassment is another employee or non-employee.  Liability for such acts can be imputed on the employer, unless the employer demonstrates that immediate and appropriate corrective action was taken upon notice of the improper conduct.
The letter further states that the failure to report was a violation of RJA’s Code of Conduct, Policy and Procedures # 3010, and that Grievant had previously been issued a five-day suspension for violation of a policy “pertaining to a bad release on an inmate.”
19. The portions of the Code of Conduct that Grievant is alleged to have violated are as follows:
14.  Employees have an affirmative duty to and shall promptly report, in writing to their supervisor, any information which comes to their attention indicative of an unusual incident, a violation of the law, rules, and/or regulations by either an employee or inmate.  
. . .

16.  All employees shall remain alert, observant, and occupied with the facility business during their tour of duty.  All employees shall conduct themselves in a manner which will reflect positively upon the Authority and its employees.

. . .

37.  No employee shall discriminate against another employee or applicant because of race, religion, sex, national origin, age, handicap, or any reprisal action taken against an employee for filing a discrimination complaint or grievance.   

Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Respondent asserts it was justified in dismissing Grievant from employment for his failure to report the comment he overheard, his failure to act appropriately during the meeting about the incident, and his failure to timely file a report after the meeting.  Further, Respondent asserts that the investigation was “procedurally rigorous” and proper.  Grievant asserts that Respondent has failed to prove he violated any policy or committed any wrongdoing.
It is undisputed that Grievant was not a participant in the conversation, was in another room away from the conversation, only heard parts of the conversation while paying attention to something else, and that what he heard was Mr. Starks saying something about bringing Ms. Walker a plate of watermelon.  It is also undisputed that Grievant did not perceive the parts of the conversation he overheard as racially offensive.  What is factually disputed is exactly what was said during the entirety of the conversation between Mr. Starks and Ms. Walker, and what occurred the next day during the meeting with Administrator Francis and regarding the writing of reports.    
As there are some disputed facts, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Of the people privy to the conversation, Grievant, Ms. Walker, and Ms. Bowling filed incident reports and were interviewed as part of the investigation, which transcripts are part of the record.  Only Ms. Bowling testified at the level three hearing.  Ms. Walker was subpoenaed to testify and did not appear.  Grievant chose not to testify, which is his right.  See W.Va. Code §6C-2-3(g)(2).  Of the events of the next day, Grievant was interviewed as part of the investigation, which transcripts are a part of the record, and Ms. Bowling and Administrator Francis testified at level three.  Oddly, Investigator Burke called Administrator Francis in the midst of the second interview with Grievant regarding the events of the meeting and after, so a portion of Administrator Francis’ statements regarding these issues appear in Grievant’s interview transcript.   

Ms. Bowling was not credible.  Ms. Bowling’s story changed significantly over time, becoming more and more dire as the process has gone on.  Ms. Bowling’s entire incident report is:  “In the afternoon of 12-10-13 I heard Dale Starks tell Ms. Walker he would bring her some watermelon.  She told him that she hoped so she liked it and it tasted good.  It was uncalled for that he would talk to her like that.”  In the investigative interview, Ms. Bowling said the remark was “a little bit out of line.”  However, by the time of the level three hearing, Ms. Bowling’s story had morphed into Ms. Walker asking Mr. Starks to bring her cookies and Mr. Starks telling Ms. Walker he would bring her watermelon, a much more hostile statement.  Ms. Bowling testified she was “floored” and it was “horrible.”  
Ms. Bowling’s story of the conversation between Mr. Starks and Ms. Walker also differs significantly from Ms. Walker.  In Ms. Walker’s version of the incident, Mr. Starks had offered her a KFC coupon and she accused him of handing the coupons out to the African-American people in the office
, which, in response, Mr. Starks replied, “Well if I was going to be like that I’d give you a watermelon too.”  Ms. Walker said she “laughed to myself and went on” and that she was not offended.  
Ms. Bowling’s emotional reaction is not in proportion to what she reported or her involvement.  At hearing, Ms. Bowling claims she was so upset by this incident that she still cries about it, and proceeded to break down into tears during her level three testimony.  Ms. Bowling was angry and hostile during cross examination and contradicted herself.  Ms. Bowling also appears to have bias against Mr. Starks and Grievant.  She had reported Grievant to the previous administrator for “inappropriate remarks” and had previously complained to Administrator Francis about Grievant’s “attitude.”  She stated that Mr. Starks was “awful” and “disgruntled.”  There was also another incident involving the previous administrator, Mr. Starks and Grievant in which Ms. Bowling cried and went home for the day.   For all these reasons, Ms. Bowling is not credible.
To the extent credibility can be assessed by the record without testimony, Grievant is credible.  Grievant’s statements were consistent and supported by the statement of Ms. Walker.  Grievant’s explanation of what he heard was plausible.  Grievant may have motive to lie to protect his job, but if Grievant were going to lie, it does not make sense that he would admit to hearing any of the conversation since he was not in the same room.  
Administrator Francis’ demeanor was problematic during the level three hearing; however, he appears mostly credible.  During cross examination, Administrator Francis repeatedly interrupted and was non-responsive in answering questions, despite several admonishments from the undersigned.  However, there are few other indications that Administrator Francis is not credible.  There were some inconsistencies in his recall of events, but he mostly admitted them when pointed out, which indicates poor recall rather than an attempt to lie.  No evidence was presented that Administrator Francis has any bias against Grievant.  Administrator Francis does not appear to have any motive to lie.  His statements about what happened appear to be plausible and supported by other evidence.  It is his conclusions that are questionable.  While Administrator Francis is somewhat credible, it is clear that he took Ms. Bowling’s side immediately and inappropriately, that he was upset during his interactions with Grievant, and that he was completely mistaken about Grievant’s duties under the EEO policy.
 Contrary to Respondent’s assertion, the investigation was not “procedurally rigorous” or completely proper.  The investigation was certainly flawed.  As noted above, the interview documentation was incomplete and parts of the interviews were not recorded.  All witnesses were not interviewed.  A significant part of the report’s conclusion is that Ms. Walker actually was offended, did not believe Grievant would take appropriate action, and was threatening suit, but there is nothing in the investigation record supporting this conclusion.  The transcript of Ms. Walker’s interview contains none of these statements.  Based on the testimony of Administrator Francis, it appears this conclusion must have come from him.  Administrator Francis testified that after Ms. Walker was interviewed in the investigation, she came to him and informed him that she had previously won a lawsuit against a school for racial discrimination against her son.  She did not say anything about the incident under investigation, but Administrator Francis perceived it to be about the investigation.  Administrator Francis did not file an incident report, but it appears the investigator was somehow made aware of this incident.  Neither Administrator Francis nor Ms. Walker were interviewed about this incident, although it formed a significant part of the report and was part of the reason Executive Director DeLong gave for his decision to terminate Grievant.  Likewise the conclusions regarding Grievant’s failure to file a report involve Administrator Francis.  Captain Hicks failed to interview or get reports from other people who were knowledgeable about the KFC coupons, as one other Caucasian employee testified at level three that she had received a KFC coupon.  Most importantly, the report was clearly wrong in determining that Grievant was the “head” EEO Counselor, a position that does not exist in policy, and then finding that he had violated the policy for failing to perform the duties of EEO Coordinator, a position Grievant clearly did not hold.  These mistakes were compounded by the failure of Executive Director DeLong and the Disciplinary Review Panel to recognize the mistakes or independently review the policy.  
Respondent failed to prove Grievant violated policy or otherwise acted inappropriately when he did not file an EEO report for the comment he overheard.  Although the comment could certainly be offensive, it depends on the context.  Grievant was not paying attention to the conversation and only heard bits.  The simple statement Grievant heard, coupled with what he perceived as the demeanor of the involved persons during the conversation, which was supported by Ms. Walker’s interview, led him to believe that the comment was not a problem.  Further, no one reported this incident to him as an EEO Counselor.

Although Respondent asserts in its PFFCL that disciplinary action was not taken for Grievant’s violation of the EEO policy, the dismissal letter specifically states, 
As the EEO Counselor for Southern Regional Jail, it was your responsibility to write a report of this incident and contact your supervisor or the EEO Coordinator as you have done in the past.  As the EEO Counselor it is your responsibility when a possible EEO situation arises, to inform to (sic) the individual of the EEO process.  If the individual chooses not to file a formal EEO complaint, it is still your responsibility to report such an incident. 
It is true that the dismissal letter does not name the EEO policy specifically, but that is precisely the problem.  The responsibilities of an EEO Counselor are set by policy.  “An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs. Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977)” Morris v. Kanawha County Bd. of Educ., Docket No. 99-20-200 (July 27,1999); Hawk v. Dep't of Health & Human Res., Docket No. 2009-0812-DHHR (Aug. 28, 2009). Yet, Respondent found Grievant acted inappropriately based on assertions of responsibilities as an EEO Counselor that do not exist in the policy.  
None of the statements in the dismissal letter as to Grievant’s responsibility as an EEO Counselor are correct under the policy.  Respondent cannot find Grievant acted inappropriately for failing to do things the policy does not require him to do.  

Respondent does specifically allege in the dismissal letter that Grievant’s failure to report the comment violated RJA’s Code of Conduct, Policy # 3010.  However, Respondent failed to prove that Grievant actually did violate this policy.  Grievant was alleged to have violated three provisions of the policy.  First, “Employees have an affirmative duty to and shall promptly report, in writing to their supervisor, any information which comes to their attention indicative of an unusual incident, a violation of the law, rules, and/or regulations by either an employee or inmate.”  Again, Grievant only heard one portion of the conversation, which was not loud or angry, but sounded normal, joking, and friendly.  He cannot be attributed knowledge of the entire exchange, because he did not hear it.  Based on what Grievant actually heard, it was not unreasonable for him to believe that the incident was not unusual.  Certainly, the comment he heard was not a clear violation of the law, rules, and/or regulations.  Second, “All employees shall remain alert, observant, and occupied with the facility business during their tour of duty.  All employees shall conduct themselves in a manner which will reflect positively upon the Authority and its employees.”  Grievant was occupied with facility business sending a business-related fax.  The conversation was in another room and there was no indication that it was something requiring his attention.  Two employees were talking in a normal tone of voice and laughing and joking.  There’s no reason for Grievant to pay attention to that conversation, and his “failure” to report the comment does not reflect negatively upon Respondent.  Third, “No employee shall discriminate against another employee or applicant because of race, religion, sex, national origin, age, handicap, or any reprisal action taken against an employee for filing a discrimination complaint or grievance.”  There is absolutely no evidence that Grievant, personally, discriminated against anyone.   

The events of the next day, which Respondent seems to assert in its PFFCL was the primary reason for Grievant’s dismissal from employment, are not mentioned at all in the dismissal letter.  Regardless, the events of that day appear to be driven by Administrator Francis’ immediate and wholesale acceptance of Ms. Bowling’s version of events as true.  She came to his office crying about the incident, and he appears to have ordered and conducted the meeting assuming that the events had happened exactly as she stated and warranted her overly-emotional reaction.  Administrator Francis admitted in testimony that he was upset when he called the meeting and had found it “quite offensive.”  Administrator Francis described the meeting as “very upsetting.”  
It is not clear why Administrator Francis decided to call a meeting rather than immediately order incident reports from the involved parties, but it appears that Grievant was called to the meeting as an EEO Counselor.  Administrator Francis specifically testified that he was upset by Grievant’s reaction in the meeting as an EEO Counselor.  Grievant should not have been called into this meeting as an EEO Counselor.  The EEO policy states that the EEO Counselor must be “objective and neutral.”  Grievant, as a witness to the incident, cannot be neutral and was not qualified to serve as the EEO Counselor in this situation.     
Before calling for an investigation or even talking to Ms. Walker, Administrator Francis seems to have almost immediately determined that Grievant was in the wrong for not viewing the portion of the comment that he heard as racial.  In fact, Administrator Francis specifically testified that it is always racial for a Caucasian person to say anything about watermelon to a African-American person, a position that is unreasonable on its face and appears to have influenced his interactions with Grievant on that day.  Administrator Francis said that Grievant “just didn’t get it” and Administrator Francis was angered by Grievant’s position.  He also was under the mistaken impression that Grievant held a higher EEO position than was true and was angered when Grievant, correctly, denied this in the meeting.  Administrator Francis accused Grievant of not fulfilling his duties as an EEO Counselor, when Grievant had no duty under the policy. 
Respondent did not prove that Grievant’s behavior in the meeting violated policy or was so outrageous as to warrant his dismissal.  There is no allegation that Grievant was insubordinate or even hostile.  Administrator Francis characterized Grievant’s behavior as simply, “he just didn’t get it” and stated he was “agitated.”  It appears Grievant believed that Ms. Bowling was exaggerating the incident, an opinion the undersigned shares.  Respondent asserts Grievant should have filed an EEO report from the meeting, which ignores that Grievant was not qualified to file an EEO report because as a witness he was not neutral, and was only required to file a report under the policy if he received a complaint.  It is not surprising, or a disciplinable action, for Grievant to be “agitated” when his administrator had obviously chosen to believe Ms. Bowling wholly before an investigation was completed, was insisting Grievant held a position he did not hold, and was asserting that Grievant was required to file an EEO report when he was not required to do so by policy.  Further, it is obvious from Administrator Francis’ testimony that Administrator Francis was upset during the meeting, so Grievant certainly cannot be blamed for being agitated as well.    
Respondent also failed to prove Grievant violated policy in failing to file an incident report promptly.  Respondent did not submit into evidence a policy governing incident reports.  The only policy that may apply in the record is the Code of Conduct, which states, “All employees shall promptly and faithfully execute all lawful orders/instructions of a supervisor.”  “Promptly” is not defined.  Administrator Francis testified that he asked Grievant to write an incident report in the meeting and that he told him he “needed” the report.  Administrator Francis did not testify that he told Grievant it was to be done immediately or within a certain timeframe, yet, he was again angered when Grievant did not immediately complete the report.  Sometime later, Administrator Francis went to Grievant’s office and ordered him to complete the report immediately, which Grievant did so.  The record is not clear when Administrator Francis first asked for the completion of incident reports, but Grievant’s report was completed within ninety minutes of the first report filed, which does not seem to be unreasonable.  Although Respondent portrays the timing of the report as a violation of policy and defiant, that position is not supported by the evidence.    
Turning to the remedies requested by Grievant, he cannot be awarded attorney’s fees.  “[A]n ALJ for the Grievance Board is not authorized by law to grant attorney’s fees. W. Va. Code § 6C-2-6; Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Brown-Stobbe/Riggs v. Dep’t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep’t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008). West Virginia Code § 6C-2-6 states in part, ‘(a) [a]ny expenses incurred relative to the grievance procedure at levels one, two or three shall be borne by the party incurring the expense.’ W. Va. Code § 6C-2-6.”  Stuart v. Div. of Juvenile Serv. Docket No. 2011-0171-MAPS (Sept. 23, 2011).

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3. Respondent failed to prove Grievant violated policy or otherwise acted in a manner that would justify his dismissal from employment.  Respondent did not have good cause to dismiss Grievant from employment.  
4. The Grievance Board does not have the authority to award attorney’s fees.  W. Va. Code § 6C-2-6; Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Brown-Stobbe/Riggs v. Dep’t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep’t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008); Stuart v. Div. of Juvenile Serv. Docket No. 2011-0171-MAPS (Sept. 23, 2011).
5. Grievant is not entitled to recover attorney’s fees.  
Accordingly, the grievance is granted.  Respondent is ORDERED to reinstate Grievant to his position as Director of Inmate Services at Southern Regional Jail effective December 18, 2013, to pay him back pay to that date, with statutory pre-judgment interest on the back pay, and to reinstate all other benefits to which he would have otherwise been entitled, effective that date.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  December 12, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Ms. Walker’s accusation appears to be untrue in that Mr. Starks offered at least one other Caucasian employee a KCF coupon.
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