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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CONNIE COPELAND, et al.,



Grievants,

v.






Docket No. 2013-0065-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievants, Connie Copeland, Michael Dallas Stamper, Kelly A. Casto, Nellie Louise Quinn, Patty L. Paugh, Robin Howes, Lois J. Elliot, Ina Jean Goff, Alica M. Lopez, Stephen McVey, Tammie Posey, Kimberly Dawne Morris, Debra M. Hartman, Barbara A. Lantz, Jamie Beaton, and David Marple, Jr., filed this grievance in July of 2012 alleging an unfair and discriminatory executive order day.  Grievants seek as relief to be made whole including eight hours plus interest.  This grievance was denied at level one by Decision dated November 16, 2012.  A level two mediation session was conducted on May 14, 2013.  Grievants perfected their appeal to level three on or about June 10, 2013.  A level three hearing was conducted before the undersigned administrative law judge on November 19, 2013.  Grievant Jamie Beaton appeared in person, Mr. Beaton and the other Grievants also appeared by their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on January 6, 2014.


Synopsis


On June 29, 2012, a severe storm caused extensive damage throughout the State of West Virginia.  On Saturday, June 30, 2012, Governor Earl Ray Tomblin declared a statewide state of emergency.  On July 1, 2012, due to continued power outages and other effects from the storm, Governor Tomblin issued an Executive Order that indicated that only employees who provide essential services shall be required to report to work on July 2, 2012.  Grievants claim that Respondent used the Executive Order in a discriminatory fashion.  Grievants did not demonstrate that they were treated differently from similarly-situated employees.  The record did not establish that Grievants were treated any differently than other employees who were not scheduled to work on Monday, July 2, 2012.  
The following findings of fact are based on the record developed at level one and level three.


Findings of Fact


1.
Grievants, at the time this grievance was filed, were employed at the William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the West Virginia Department of Health and Human Resources.  Sharpe Hospital is a round-the-clock facility, and employees are scheduled assigned work in advance.


2.
In the wake of a severe storm that struck the state on Friday, June 29, 2012, Governor Earl Ray Tomblin declared a state of emergency.


3.
On Sunday, July 1, 2012, due to power outages and other damage caused by the storm, Governor Tomblin issued an Executive Order which indicated, in part:

Only employees who provide essential services of this State, including but not limited to those employees who work in facilities open on a 24-hour basis, or for agencies which provide critical services related to the health, safety and welfare of the citizenry, shall be required to report to work on the second day of July, Two Thousand Twelve; all other employees of this State shall be excused from work on the second day of July, Two Thousand Twelve without loss of pay or charge to annual leave subject, however, to the West Virginia Division of Personnel Policy titled “Emergency Situations/Inclement Weather.”


4.
Mr. Beaton acknowledged that there was no other Executive Order requiring Respondent to pay Grievants any additional pay like those employees who worked on Monday, July 2, 2012.


5.
Sharpe Hospital Human Resources Director, Debbie Cook, indicated that employee time keeping for Monday, July 2, 2012, was handled as follows:  

A. 

Any employee scheduled to work who called off due to effects of the  storm was given 8 hours pay without the use of annual, sick or holiday leave;
B. 

Any employee who called in sick was charged sick leave;
C. 

Any employee who had previously requested annual leave was charged annual leave;
D. 

Any employees who worked were considered essential and were paid their regular hours for July 2, 2012, plus 8 additional hours to be used at a later time;
E. 

If July 2, 2012, was an employee’s regularly scheduled day off, that employee received no additional pay for that day. 

6.
Concerning the day in question, Monday, July 2, 2012, Grievants that worked on that day were given an alternate day off without loss of compensation or charge to accrued leave.  One Grievant was unable to travel to the Hospital on July 2, 2012, due to storm damage, and was provided compensation for that day pursuant to the Executive Order.


7.
Grievants that were scheduled off work, called in sick, or had previously scheduled annual leave for Monday, July 2, 2012, were not given the alternative day off work.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants claim that Respondent applied the Executive Order referenced above in a discriminatory fashion.  This Executive Order was made subject to the Division of Personnel’s Policy on emergency situations and inclement weather.
   Respondent counters that no Executive Order like the one issued on July 2, 2012, was issued during the previous weekend, therefore Sharpe Hospital was not authorized to provide those workers who worked on June 29 and July 1 any additional pay.  Mr. Beaton testified at level three that he worked the weekend following the storm, but before the Executive Order was issued.  


For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  


In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


Grievants did not meet their burden of proof and demonstrate a case of discrimination by a preponderance of the evidence.  Grievants compare themselves to other workers who received the Executive Order pay on Monday, July 2, 2012.  The record established that those Grievants who did work on July 2, 2102, or were scheduled to work on that day but were unable to travel to work due to storm damage, were given a subsequent day off work with no charge to accrued leave.  The record also established that Grievants that were scheduled off work, called in sick, or were scheduled to be off on annual leave on July 2, 2012, did not receive the benefits of the Executive Order.  Respondent treated those Grievants, and other employees, that were similarly-situated in the same fashion as far as giving them eight hours of Executive Order pay.  Under the extreme circumstances that the storm presented, even typically non-essential employees, such as office workers, who reported to work at Sharpe Hospital on July 2, 2012, performed duties caring for patients, were viewed as essential, and received the benefit of the Executive Order pay.  In short, if Grievants had been scheduled and reported to work on July 2, 2012, they would have received the same eight hours of Executive Order pay as those who worked on that day.  This treatment of employees by Respondent cannot be viewed as meeting the definition and elements of discrimination.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


3.
Grievants failed to demonstrate that they were the victims of discrimination.


Accordingly this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: March 11, 2014                      


___________________________









Ronald L. Reece









Administrative Law Judge
	�West Virginia Division of Personnel’s Emergency Situations/Inclement Weather Policy states that: a) absences due to emergency situations or inclement weather conditions which make traveling to and from work hazardous may be charged to accrued annual leave; and b) employees may be released from work without loss of pay or charge to annual leave by Executive Declaration or by the Governor’s designee as a result of emergency situations and/or inclement weather conditions. 






