WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DEBRA JEAN BLAIR,



Grievant,

v.






Docket No. 2014-1589-CONS
DEPARTMENT OF VETERANS ASSISTANCE,



Respondent.

DISMISSAL ORDER


Grievant, Debra Jean Blair, is employed by Respondent, Department of Veterans Assistance, as a LPN.   Grievant filed a two level three grievance forms dated March 19, 2014. The Statement of Grievance on the first appeal provided that “[s]he does not have the right to mentally abuse nor can she false imprisonment (sic). This is a grievance against Lorelle Kisamore RN (assist DON)...” The Relief Sought provides “[s]he should have some anger classes. Should be suspended and have to step down from being a (sic) Assist DON.” This grievance was assigned docket number 2014-1200-DVA.

The Statement of Grievance on the second appeal provided that “[s]he cannot diagnose. She is not a doctor nor does she know how people feel. Grievance Against Melanie Botante RN Supervisor…” The Relief Sought provides “[s]he needs suspended and needs to brush up on being a professional NURSE and not be degrading to others.” This grievance was assigned docket number 2014-1201-DVA. 

On March 27, 2014, the Grievance Board issued a Dismissal and Transfer Order in both grievances, remanding these matters to level one. The level one chief administrator consolidated these two grievances and it was assigned docket number 2014-1589-CONS. Respondent denied both grievances by Decision dates May 12, 2014. Grievant appealed to level two on May 22, 2014.
On September 5, 2014, Respondent, by counsel, David A. Stackpole, Assistant Attorney General, filed a Motion to Dismiss the grievance at level two, alleging that the Grievance Board did not have authority to grant any of the relief sought by Grievant. Grievant was given until September 26, 2014, to respond in writing but did not file a response.  The Motion is now mature for consideration.
Synopsis

The only remedy Grievant seeks is either Ms. Botante or Ms. Kisamore be suspended or that Ms. Kisamore be demoted from her position as assistant Director of Nursing.  The Grievance Board has decided on several occasions that this remedy is not within the Board’s statutory authority to grant.  Accordingly, the grievance is DISMISSED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Debra Blair is employed by Respondent, Department of Veterans Assistance, as a LPN.


2.
By forms dated March 19, 2014, Grievant filed grievances against two of her superiors. The only remedy sought by Grievant is the discipline of these two employees.


3.
By Decision dated May 12, 2014, the grievances were denied at level one of the grievance procedure.


4.
Grievant appealed to level two by forms dated May 22, 2014.  Grievant did not seek any alternative or additional remedy.

Discussion


Respondents assert that this grievance must be dismissed since no remedy is sought which can be granted.  When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence. See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996). See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).

The West Virginia Public Employees Grievance Board Procedural Rule states the following:

6.11. Failure to State a Claim -- A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

153 C.S.R. 1 § 6.11. The only remedy Grievant seeks is discipline against fellow employees.
It is a well-settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board. Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996). Any decision concerning disciplinary action generally resides with the employer. Dunlap v. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009); Cassella v. Div. of Highways, Docket No. 2012-0496-DOT (Dec. 11, 2012).  The grievance procedure is intended to resolve disputes between employees and their employers, not between fellow employees. See generally, W. Va. Code § 6C-2-1.  

The remedy which Grievant seeks is unavailable to her through the grievance procedure.  

Conclusions of Law


1.
When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence. See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996). See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).

2.
The West Virginia Public Employees Grievance Board Procedural Rule states the following:
6.11. Failure to State a Claim -- A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.
153 C.S.R. 1 § 6.11.

3.
Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board. Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996). Any decision concerning disciplinary action generally resides with the employer. Dunlap v. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009); Cassella v. Div. of Highways, Docket No. 2012-0496-DOT (Dec. 11, 2012).

6.
The remedy which Grievant seeks in her grievance is unavailable through the West Virginia Public Employees Grievance Procedure.


Accordingly, the grievance is DISMISSED. The level two mediation scheduled for December 8, 2014, has been cancelled. 

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: NOVEMBER 6, 2014.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
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