WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
LOREN BERRY,



Grievant,

v.







   Docket No. 2014-0450-BooED

BOONE COUNTY BOARD

OF EDUCATION,



Respondent.

DECISION


Grievant, Loren Berry, is employed as a special education teacher by Respondent, Boone County Board of Education (“Board”).  Ms. Berry filed a level one grievance form dated October 10, 2013, contesting the selection of another candidate for a posted professional position.  Her statement of grievance stated:

On or about October 1, 2013, Grievant was not selected for the LD/MI/BD Itinerant Teacher/Evaluator at Brookview Elementary School (Posting #046 13-14). Grievant asserts that she was the highest qualified applicant for the position, and that a violation of laws, policies, and/or procedures, including, but not limited to, W. Va. Code § 18A-4-7a occurred when the Boone County Board of Education selected a lesser qualified applicant. Additionally and alternatively, Grievant asserts the selection was flawed due to the position not being treated as a classroom teaching position; i.e., faculty senate was excluded from the process and applicants were not evaluated using the appropriate weight for each of the criterion.

As relief, Grievant seeks to be awarded the contested position and to be made whole. “Alternatively, if it is determined that the selection process was flawed, Grievant seeks all applicants with appropriate certification to be reevaluated for the position.”


A level one conference was held on October 29, 2013, and a level one decision denying the grievance was issued on November 13, 2013. Grievant appealed to level two and a mediation was held on January 27, 2014. Grievant perfected her appeal to level three on February 10, 2014.


A level three hearing was conducted at the Charleston office of the West Virginia Public Employees Grievance Board on June 2, 2014. Grievant personally appeared and was represented by Christine Barr, American Federation of Teachers - West Virginia, and respondent was represented by Rebecca Tinder, Esquire, Bowles Rice LLP.  At the level three hearing, Grievant asserted that she had no evidence to refute Respondent’s assertion that the position was not a classroom teaching position. Grievant abandoned that claim. Accordingly, the remaining issue is whether, pursuant to W. Va. Code § 18A-4-7a, Grievant was the most qualified applicant for the contested position and should have been the successful candidate. The remedy Grievant seeks is to be awarded the position with any appropriate additional pay and benefits. The parties’ Proposed Findings of Fact and Conclusions of Law were received on July 17, 2014, and this action became mature for decision on that date.

Synopsis

Grievant alleges that Respondent violated W. Va. Code § 18A-4-7a because she was the most qualified applicant for a non-teaching position, but was not selected to fill the job. Respondent demonstrated that the predominate duties for the position related to evaluating students and coordinating activities of staff and committees. Another applicant had more experience in these areas. He performed better on the interview which became the determining factor in choosing the successful candidate. Grievant did not prove by a preponderance of the evidence that Respondent’s choice of the successful candidate was arbitrary, capricious or in violation of the statute.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Loren Berry, has been employed by the Boone County Board of Education as a multi-category special education teacher since the fall of 2000. She took off approximately one and half years during that time for the birth of her children. At all times relevant to this grievance, Ms. Berry was employed at Brookview Elementary School.

2.
Grievant holds the following degrees and certifications: 
· Multi-Subject K-8 with certification in Mental Impairment;

· National Board Certification, Exceptional Needs Specialist, Birth – Adulthood (Obtained Nov. 2012); 
· Master’s Degree, Multi-Categorical Special Education.

3.
In the spring or summer of 2013, the Board’s Director of Human Resources (“HR Director”), Anthony Jones, realized there would be a vacancy in a LD/MI/BD Itinerant Teacher/Evaluator position due to retirement.

4.
HR Director Jones met with the Board’s Director of Exceptional Children (“EC Director”), Mary Knapp, to determine if the position needed to be filled, and if so whether changes needed to be made with regard to the nature of the position. This is standard procedure when non-classroom teaching positions with the Board become vacant.


5.
Based upon her review of the previous job description for the vacant position, as well as the Board’s present needs, it was determined that a new job description needed to be written and that assignment was to given to EC Director Knapp and the Board’s Coordinator of Exceptional Children (“EC Coordinator”), Sheila Paitsel. HR Director Jones reviewed and approved the new job description after it was completed.

6.
The job description for the Brookside Elementary School LD/MI/BD Itinerant Teacher/Evaluator position consisted of the following duties:

1. To serve students with disabilities on an itinerant basis, as assigned.

2. To assist schools in designing and implementing Behavior Intervention Plans (BIPs) and targeting and monitoring behaviors as part of the Support for Personalized Learning (SPL) process.

3. To participate as a member of the Multi-Disciplinary Evaluation Team observing student behaviors, conducting evaluations, writing reports and practice up aiding in Eligibility Committee Meetings and Individualized Education Program Meetings, as needed.

4. To facilitate the Boone County TADPOLE team designed to coordinate services with other community agencies in the search and serve and transition process for children ages 3 – 6.
Grievant’s Exhibit 1 (p. 3). 

7.
Based upon their examination of the position, and the needs of the present program, Directors Jones and Knapp determined that the position should be 70% Evaluator and 30% Teacher.  The evaluator part of the position would involve conducting specific diagnostic tests
 to determine the proper Individualized Education Program (IEP) and BIP to meet a particular student’s specific needs, assisting teachers in developing IEP’s and BIP’s and serving as a coordinator/facilitator for the teams listed in the job description.  The teaching portion of the position would involve providing individual services to specific students. Previously, the teaching portion required at least 40% of the time of the person holding the position.  This amount was significantly reduced when the coordinator functions were added.


8.
The Board posted the Brookside Elementary School LD/MI/BD Itinerant Teacher/Evaluator position on September 9, 2013. Grievant’s Exhibit 1 (p.1). Five employees of the Board applied for the position, including Grievant and Ian Kennedy. Two of the five applicants withdrew before any interviews were conducted.

9.
Each applicant submitted a bid sheet which listed their areas of certification, amount of experience relevant to the position, degree levels in relevant fields, any specialized training and a summary of their performance evaluations over the previous two years.
 All three of the remaining applicants met the minimum qualifications for the posted position.


10.
The Boone County Superintendent of Schools appointed an interview committee for the LD/MI/BD Itinerant Teacher/Evaluator position. Those appointed were: HR Director Jones, EC Director Knapp and EC Coordinator Paitsel. These three were selected because Ms. Knapp was the department head, Ms. Paitsel worked in, and was knowledgeable with, the content area, and Mr. Jones for his human resources expertise.

11.
EC Director Knapp and EC Coordinator Paitsel drafted interview questions based upon the new job description and the expected needs of the position. These questions were then reviewed for compliance with the job description by HR Director Jones. Grievant’s Exhibit 2, (13 questions prepared for the interview.)


12.
Grievant, as well as, Ian Kennedy, and the remaining applicant were all interviewed for the position.  The interview committee asked this same set of questions to each candidate.  The committee members rotated asking the questions; one member would ask the first question, another member would ask the second question, the third member would ask the third question, and so on.

13.
Each committee member kept a list of the questions for each applicant, with a space following each question for notations regarding the applicant’s answer, and a space for rating the responses.  Each committee member used his or her own rating system and did not consult with the other committee members regarding how they rated each candidate’s interview performance.


14.
EC Director Knapp and EC Coordinator Paitsel rated each answer given by the applicants on a scale of one to four, with four being the highest and one being the lowest score. They each then added the total score from the questions and listed that in the response rating section of the interview questions form. HR Director Jones did not rate the responses individually, but rather gave an overall ranking of one, two or three, to the interviewer performance of each applicant, with one being the first choice and three being the last.  


15.
EC Director Knapp scored the applicants as follows: 

Ian Kennedy - 49; Loren Berry - 40; Other
 - 32. 

EC Coordinator Paitsel scored the applicants as follows:
Ian Kennedy - 51; Loren Berry - 41; Other - 36.

HR Director Jones ranked the applicants as follows:

Ian Kennedy – 1; Loren Berry – 2; Other – 3.


16.
County boards of education are required by statute to consider the following nine criteria when filling professional positions other than classroom teaching positions:
(1) Appropriate certification, licensure or both;
(2) Amount of experience relevant to the position or, in the case of a classroom teaching position, the amount of teaching experience in the required certification area;
(3) The amount of course work, degree level or both in the relevant field and degree level generally;  

(4) Academic achievement;
(5) In the case of a classroom teaching position or the position of principal, certification by the National Board for Professional Teaching Standards;
(6) Specialized training relevant to the performance of the duties of the job;
(7) Past performance evaluations conducted pursuant to section twelve, article two of this chapter and section two, article three-c of this chapter or, in the case of a classroom teacher, past evaluations of the applicant's performance in the teaching profession;
(8) Seniority;
(9) Other measures or indicators upon which the relative qualifications of the applicant may fairly be judged.
W. Va. Code § 18A-4-7a (b).  When filling professional positions other than classroom teaching positions the county board is entitled to determine what weight is applied to each criterion. W. Va. Code § 18A-4-7a (c).


17.
For the ninth criterion, “other measures or indicators,” the Boone County Board uses the performance of the applicants in the interview. This criterion is given much more weight than the other criteria and is generally the deciding factor in choosing the successful applicant.
  HR Director Jones could not state how much weight was given to each criterion in this situation but stated that, as usual, the ninth criterion was given significantly more weight and was the deciding factor.

18.
A matrix was developed which contained all nine criteria and compared the candidates based upon their ranking in those criteria. Grievant’s Exhibit 4. 

19.
All of the applicants had appropriate certification (Criterion 1), a Master’s degree relevant to the position (Criterion 3), and successful performance evaluations in the previous two years (Criterion 7).  

20.
Grievant Berry scored highest on three criteria: Criterion 2 (experience relevant to the position); Criterion 5 (National Board Certification); and Criterion 8 (seniority).

21.
The third applicant scored highest on one criterion, Criterion 4 (academic achievement).


22.
Ian Kennedy scored highest on Criterion 6 (relevant specialized training)

and Criterion 9 (the interview).  Because the interview performance was given much more weight than the other criteria, Mr. Kennedy was judged to be the most qualified applicant and recommended to the Board to be hired for the vacant position. The Board accepted the Superintendent’s recommendation and approved Ian Kennedy to be hired for the position at the Board of Education meeting on October 1, 2013. The hiring became effective November 4, 2013. Grievant’s Exhibit 3.

23.
When Mr. Kennedy applied for the contested position he was employed by the Board as an Educational Diagnostician/IEP Specialist. In that position he worked closely on a daily basis with EC Director Knapp and EC Coordinator Paitsel.  EC Director Knapp was surprised when Mr. Kennedy applied for the position because it was a lateral move, with no increase in salary. There was no specific evidence presented to show that Ms. Knapp or Ms. Paitsel were biased toward Mr. Kennedy in the interview process.

24.
Mr. Kennedy performed better on the interview because his diagnostic position made him more familiar with the evaluation part of the job and he had previously served on the TADPOLE committee which made him familiar with the activities and function of that group.  Mr. Kennedy had specific knowledge of the new Support for Personalized Learning Process and was the first Educational Diagnostician in Boone County to have a student approved for SPL. Since the evaluation portion of the position constituted 70% of the duties, Mr. Kennedy was judged to be the better candidate.


25.
Grievant had much more experience than the successful applicant in teaching special education and is clearly viewed as a talented teacher by the Board. As a special education teacher, Grievant has developed many IEPs and BIPs for students and has assisted other teachers with these processes. By achieving National Board Certification, Grievant demonstrated significant knowledge and achievement in her field. However, Grievant had less experience with the evaluation/testing of students than the successful applicant and had no experience with the TADPOLE team.  Because the majority of the duties in the position related to evaluation and coordination instead of teaching, Grievant was not considered the most qualified applicant.

Discussion


As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievant argues that she is the most qualified applicant for the LD/BD/MI Itinerant Teacher/Evaluator position, and the Board violated W. Va. Code § 18A-4-7a by selecting a less qualified applicant for the position.  The Board admits that Grievant was a strong applicant for the position, but argues that Mr. Kennedy was the most qualified applicant because he had more experience in the Evaluator portion of the position which constitutes the majority of the job. The Board avers that this was demonstrated in Mr. Kennedy’s responses to the interview questions which enabled him to score highest in that criterion and ultimately be selected for the position.

W. Va. Code § 18A-4-7a has established the framework controlling how professional employees are hired in the West Virginia public schools for over two decades
. For non-classroom teaching professional positions, the statute set out seven specific criteria by which the applicants were to be compared, the last of which was “other measures or indicators upon which the relative qualifications of the applicants may be fairly judged.”
 This set of criteria was the first set listed in the statute followed by a second set that was used for filling classroom teaching positions. Over the years, case law has been established regarding how the first set of seven criteria is to be applied.  

As a general rule, when selecting candidates for professional positions other than classroom teachers, a county board of education must consider each criterion listed in the section, but the statute permits a board to determine the weight to be applied to each factor, so long as the weighting does not result in an abuse of discretion. Elkins v. Boone County Bd. of Educ., Docket No. 95-03-415 (Dec. 28, 1995); Hughes v. Lincoln County Bd. of Educ., Docket No. 94-22-543 (Jan. 27, 1995); Blair v. Lincoln County Bd. of Educ., Docket No. 92-22-009 (Apr. 10, 1992); Komorowski v. Marshall County Bd. of Educ., Docket No. 08-25-007 (Mar. 23, 2009).  Accordingly, as in this case, a board may determine that the last criterion, “other measures or indicators,” is the most important and determining factor. Baker v. Lincoln County Bd. of Educ., Docket No. 97-22-482 (Mar. 5, 1998); Zago v. Brooke County Bd. of Educ., Docket No. 2010-1299-BroED (Apr. 18, 2011).

W. Va. Code § 18A-4-7a was significantly amended in 2013. The amendments to the statue became effective on July 1 of that year.  The two sets of criteria, previously set out in the statute, were reduced to one set with eleven specific factors for the board to consider.  The statute now reads, in pertinent part:

     (a) A county board of education shall make decisions affecting the filling of vacancies in professional positions of employment on the basis of the applicant with the highest qualifications: Provided, That the county superintendent shall be hired under separate criteria pursuant to section two, article four, chapter eighteen of this code.

     (b) In judging qualifications for the filling of vacancies of professional positions of employment, consideration shall be given to each of the following:

     (1) Appropriate certification, licensure or both;

     (2) Amount of experience relevant to the position or, in the case of a classroom teaching position, the amount of teaching experience in the required certification area;

     (3) The amount of course work, degree level or both in the relevant field and degree level generally;

     (4) Academic achievement;

     (5) In the case of a classroom teaching position or the position of principal, certification by the National Board for Professional Teaching Standards;

     (6) Specialized training relevant to the performance of the duties of the job;

     (7) Past performance evaluations conducted pursuant to section twelve, article two of this chapter and section two, article three-c of this chapter or, in the case of a classroom teacher, past evaluations of the applicant's performance in the teaching profession;

     (8) Seniority;

     (9) Other measures or indicators upon which the relative qualifications of the applicant may fairly be judged;

     (10) In the case of a classroom teaching position, the recommendation of the principal of the school at which the applicant will be performing a majority of his or her duties; and

     (11) In the case of a classroom teaching position, the recommendation, if any, resulting from the process established pursuant to the provisions of section five, article five-a, chapter eighteen of this code by the faculty senate of the school at which the employee will be performing a majority of his or her duties.

  (c) In considering the filling of a vacancy pursuant to this section, a county board is entitled to determine the appropriate weight to apply to each of the criterion when assessing an applicant's qualifications: Provided, That if one or more permanently employed instructional personnel apply for a classroom teaching position and meet the standards set forth in the job posting, each criterion under subsection (b) of this section shall be given equal weight except that the criterion in subdivisions (10) and (11) shall each be double weighted.
Id.  

The statute specifies that, criteria ten and eleven are only considered in filling classroom teaching positions, and criterion five is only used for classroom teaching and principal positions.  Since the position in question is neither a classroom teaching nor principal position, these three criteria may not be considered.  Additionally, Subsection C establishes that the Board is still entitled to determine the weight to be applied to each factor when filling non-classroom teaching professional positions.  Accordingly, even though the specific criteria have changed
, the foregoing case law on how the board applies those criteria in filling a non-classroom teaching position is still applicable. Specifically, since the last criterion remains “other measures or indicators,” the Board may still determine that the last criterion, is the most important and determining factor. Zago, supra. That is what the Board did in this case.

The West Virginia Supreme Court of Appeals noted in syllabus point 3 of Dillon v. Board of Educ. of Wyoming County, 177 W.Va. 145, 351 S.E.2d 58 (1986) that "county boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious." Keatley v. Mercer County Bd. of Educ., 200 W. Va. 487, 492, 490 S.E. 2d 306 (1997). The arbitrary and capricious standard of review of county board of education decisions requires a searching and careful inquiry into the facts; however, the scope of review is narrow, and the administrative law judge may not substitute his judgment for that of the board of education. See generally, Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276 (1982). Generally, a board of education's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).

In the present case, the interview committee members were given the general information related to the statutory criteria for each candidate on the candidates’ bid sheets. See FOF 9, supra.  HR Director Jones utilized that information in making his recommendation for the most qualified candidate to the Superintendent.  To make that determination, HR Director Jones developed a matrix containing the first nine criteria listed in W. Va. Code § 18A-4-7a, with the ranking of each applicant for each criterion listed thereon.
  The interview committee was charged with assessing individual candidates’ performance in the interview and making a determination as to which applicant scored highest on the "Other measures or indicators” criterion. HR Director Jones incorporated their finding on the last criterion into the matrix. Consequently, all of the criteria in the statue were considered to some extent. However, Respondent gave the interview criterion more weight than the others and it was the determining factor.


Respondent determined that 70% of the job involved evaluation of students for specific education and assistance plans as well as coordinating implementation of the plans and activities of groups.  Interview questions were developed to explore the experience and knowledge of the applicants in these areas as well as the teaching aspects of the job.  While Grievant did well on the interview, all of the members of the committee scored Mr. Kennedy’s responses higher, because his answers demonstrated his greater experience in administering tests to students as the basis for the placement, the predominate duties for the position.
  The members also felt the Mr. Kennedy had a more detailed understanding of the position requirements.
  Two committee members agreed that the result might have been reversed if the predominant duties of the position had been teaching.  Respondent proved by a preponderance of the evidence that the determination of the most qualified candidate was based upon reasonable and articulated factors related to the position.  The decision was not arbitrary or capricious.

Grievant noted that Mr. Kennedy worked fairly closely with the EC Director and Coordinator immediately prior to being interviewed for the job.  However, the evidence indicated that these two employees were selected to be on the interview committee because of their experience and training in the specific responsibilities of the position. Additionally, there was no evidence presented that either of them showed any bias in favor of the successful applicant.
  


Grievant also pointed out that the education exceptionality labels the pupils can receive through the positions, stay with them through life, so it’s important for the person making these determinations to be able to understand and relate to members of the community.  Grievant felt that since she has lived in Boone County for much longer than Mr. Kennedy, she was the more qualified applicant in this regard. Certainly understanding of and empathy with the students and parents involved with this position would be positive. However, while Grievant demonstrated that she had been in the community longer than Mr. Kennedy, she did not prove that he lacked these qualities.  Ultimately, Grievant did not prove by a preponderance of the evidence that Respondent’s choice of the most qualified applicant for the position was arbitrary, capricious or contrary to the requirements of W. Va. Code § 18A-4-7a.  Accordingly, the grievance is DENIED.
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 §  3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  

2.
"[C]ounty boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious." Syl. Pt. 3, Dillon v. Board of Educ. of Wyoming County, 177 W.Va. 145, 351 S.E.2d 58 (1986);  Keatley v. Mercer County Bd. of Educ., 200 W. Va. 487, 492, 490 S.E. 2d 306 (1997).


3.
Generally, a board of education's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).

4.
When selecting candidates for professional positions, other than classroom teachers, a county board of education must consider each applicable criterion listed in the W. Va. Code § 18A-4-7a, but the statute permits a board to determine the weight to be applied to each factor, so long as the weighting does not result in an abuse of discretion. Elkins v. Boone County Bd. of Educ., Docket No. 95-03-415 (Dec. 28, 1995); Hughes v. Lincoln County Bd. of Educ., Docket No. 94-22-543 (Jan. 27, 1995); Blair v. Lincoln County Bd. of Educ., Docket No. 92-22-009 (Apr. 10, 1992); Komorowski v. Marshall County Bd. of Educ., Docket No. 08-25-007 (Mar. 23, 2009).  Accordingly, a board may determine that the last criterion, “other measures or indicators,” is the most important and determining factor. Baker v. Lincoln County Bd. of Educ., Docket No. 97-22-482 (Mar. 5, 1998); Zago v. Brooke County Bd. of Educ., Docket No. 2010-1299-BroED (Apr. 18, 2011).


5.
Grievant did not prove by a preponderance of the evidence that Respondent’s choice of the most qualified applicant for the position was arbitrary, capricious or contrary to the requirements of W. Va. Code § 18A-4-7a.  


Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: SEPTEMBER 29, 2014



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� For example, the Woodcock–Johnson Tests of Cognitive Abilities.


� Level three testimony of Directors Jones and Knapp.


� Respondent’s Exhibit 1 (Bid sheet of Ian Kennedy).


� The name of the third applicant was not provided by any of the witnesses at the hearing, and is not essential to the resolution of this matter.


� Level three testimony of HR Director Jones.


� As specialized training, the board noted that Mr. Kennedy had the following: 504 Plan Implementation; Woodcock–Johnson Training/Administration and Scoring; Early Childhood Positive Behavior Supports Training; Marshall University Autism Training Center Board Meeting; WVEIS on the Web Training; 504 Plan Training; SPL Conference at RESA 3; Special Education Leadership Conference; County Online IEP Trainer; and TADPOLE Member.  Grievant did not challenge the granting of this criterion to applicant Kennedy.


� Both the directors indicated that they had excellent candidates for this position, but ultimately had to choose Mr. Kennedy because of his experience in the evaluation area.  Had the majority of the duties of the position been teaching, it appears that Grievant would have been the successful applicant.


� This statute was passed in a 1990 special session of the legislature.


� Hereinafter referred to as “other measures or indicators.”


� For filling professional positions, other than classroom teaching positions, the criteria   were changed very little.  The first four factors are identical in both versions. The fifth factor in the new statute is only applicable to teachers and principals. Criteria five and six in the old version are the same as criteria six and seven in the new.  The “other measures or indicators” criterion is number seven in the old statute and number nine in the new. The only new criterion used for the filling of these non-teaching professional positions is “seniority.”


� HR Director Jones included criterion number five related to National Board Certification even though that criterion should only be used for filling classroom teaching and principal positions. Grievant benefited from inclusion of that criterion because she was the only candidate who possessed National Board Certification.


� HR Director Jones testified that all of the criteria were given equal weight except the “Other measures or indicators.” That criterion is routinely given significantly more weight than the others and is generally the determining factor in deciding which applicant is most qualified.  However, the amount of weight given to that criterion vis-a-vis the other criteria was not quantified.  Since the applicants were fairly close on the other criteria, Grievant won two and the successful applicant won one, any extra weight given to the final criterion was sufficient to support the selection of Mr. Kennedy.  In a different factual situation that might not be the case.


� Level three testimony of HR Director Jones.


� Level three testimony of EC Coordinator. 


� In fact, EC Director Knapp credibly noted that it would have been easier for her if Mr. Kennedy had stayed in his original position so she would not have to train a new person for that position as well.
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