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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

STEVEN P. SMITH,



Grievant,

v. 






DOCKET NO. 2014-0378-BerED 

BERKELEY COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed by Grievant, Steven P. Smith, at level three of the grievance procedure, on September 25, 2013, after he was dismissed from his employment as a Librarian at Martinsburg High School, by his employer, the Berkeley County Board of Education.  The statement of grievance consists of thirteen numbered paragraphs in pleading form, but essentially contests the dismissal.  As relief Grievant seeks reinstatement “as a librarian and in all extra-curricular appointments, specifically, ACE Coordinator, back pay, plus interest.”


The parties agreed to submit this matter for decision based on the transcript from the hearing before the Berkeley County Board of Education.  That transcript and the exhibits from the hearing
 have been marked as Joint Exhibit A, and that Exhibit is ORDERED admitted into evidence.  Grievant was represented by Mary Binns-Davis, Esquire, McNeer, Highland, McMunn and Varner, L.C., and Respondent was represented by Laura Sutton, Esquire.  This matter became mature for decision on receipt of Grievant’s Proposed Findings of Fact and Conclusions of Law on January 6, 2014.  The Grievance Board did not receive written proposals from Respondent.



Synopsis

Grievant was dismissed from his employment as a Librarian at Martinsburg High School based on allegations that he had smoked marijuana with a student at Grievant’s home, and that he had left school without permission to post bond for the student when the student was arrested.  The allegations related to smoking marijuana were made by Grievant’s wife, who was also employed at Martinsburg High School, after she had removed a substantial amount of money from the joint checking account and vacated their house with most of the furnishings.  The student denied smoking marijuana with Grievant, and Grievant advised the Principal that his wife had threatened to invent a scenario where hypothetically he had smoked marijuana with a student.  The Principal took Grievant’s statements as an admission that he had smoked marijuana with a student, and reported the allegations to law enforcement personnel.  When the Superintendent questioned Grievant, he refused to answer any questions about smoking or buying marijuana, and he refused to answer any such questions at the hearing before the Board of Education.  No witnesses with first-hand knowledge of the allegations were called as witnesses at any evidentiary hearing.  Respondent failed to prove the charges against Grievant related to smoking marijuana with a student.  Respondent did demonstrate that Grievant left school without signing out to provide bond money for the student, but failed to demonstrate that this was grounds for dismissal.


The following Findings of Fact are made based upon the record developed at level three.


Findings of Fact

1.
Grievant was employed at Martinsburg High School by the Berkeley County Board of Education (“BBOE”), since 2006.  He was an English teacher for one year, and since then had been the Librarian.


2.
Morgan Cipoletti was also employed by BBOE as a teacher at Martinsburg High School, and was married to Grievant.  In the summer of 2013, Ms. Cipoletti and Grievant began having difficulties in their marriage.  Grievant took a trip in early July 2013, and when he returned home most of the furnishings had been removed from their house by Ms. Cipoletti, and she had removed $45,000 from the joint bank account which primarily represented the proceeds of the sale of a house that had been owned by Grievant. Grievant filed a Petition for Ex Parte Relief against Ms. Cipoletti seeking to require Ms. Cipoletti to return the money she had removed from the joint bank account, and the Petition was granted.  Shortly thereafter, Ms. Cipoletti requested a protective order against Grievant, claiming he had threatened her.  Ms. Cipoletti did not prove to the Court that the protective order was needed.  Grievant’s attorney told him that Ms. Cipoletti had threatened  to discredit him and destroy his career with a scenario she was going to take to Martinsburg High School Principal Trent Sherman that Grievant had smoked marijuana with a student.


3.
On July 19, 2013, Ms. Cipoletti reported to Principal Sherman that at some point Martinsburg High School student A.C.
 had visited their home, and Grievant had smoked marijuana with A.C.  A.C. was Grievant’s library aide.  Ms. Cipoletti also brought video recordings she had made on her cell phone to Principal Sherman.  Principal Sherman testified that Grievant was “speaking about purchasing marijuana, smoking marijuana” in the videos.  Principal Sherman testified that Grievant had said on one of the videos that “he liked to smoke weed.”  Principal Sherman testified that on another video Grievant had said to Ms. Cipoletti that she knew when she married him that he was “gonna do” marijuana.  Ms. Cipoletti did not provide any videos to Principal Sherman related to Grievant smoking marijuana with A.C., or admitting to doing so.  The videos were not made part of the record, and the record does not indicate when the videos were taken.  No one was called to testify to authenticate the information on the videos.


4.
Later, Ms. Cipoletti provided a written statement to BBOE Superintendent Manny Arvon in which she stated that she smelled marijuana in the garage when she arrived home one evening in the spring, and that student A.C. was in her house, but that she did not witness Grievant or A.C. smoking marijuana.  Ms. Cipoletti’s statement was that Grievant later “admitted doing it.”  Ms. Cipoletti did not provide a video of this conversation, nor does the record reflect that she had told Principal Sherman that she did not witness Grievant smoking marijuana with A.C.  Ms. Cipoletti is no longer employed by BBOE, and was not called as a witness at the hearing before BBOE.


5.
Principal Sherman spoke with Grievant on the telephone about Ms. Cipoletti’s allegation, and Grievant stated to Principal Sherman that, “[h]ypothetically my wife invited the student over.  Hypothetically we went into the garage.  Hypothetically we smoked marijuana together.”  Principal Sherman testified that Grievant also told him during this conversation, “I screwed up; he set me up.”  Grievant told Principal Sherman that “this incident” occurred “[h]ypothetically after graduation.”  The record does not reflect that Principal Sherman took any notes during this conversation.


6.
Grievant admitted that he had related the hypothetical marijuana smoking incident to Principal Sherman, as the scenario Ms. Cipoletti had threatened to spin to Mr. Sherman.  Grievant testified that he had denied to Principal Sherman that he had smoked marijuana with A.C.


7.
Student A.C. told Principal Sherman that he did not smoke marijuana with Grievant and that Grievant was a mentor to him.


8.
Superintendent Arvon also spoke with Grievant about Ms. Cipoletti’s allegations.  At the time of this conversation, Principal Sherman had reported the allegations of marijuana use with a student to law enforcement personnel.  Superintendent Arvon asked Grievant if he had smoked marijuana with A.C. and whether A.C. had sold him marijuana, and Grievant would not answer the questions because he was concerned about the allegations having been reported to and investigated by law enforcement personnel.


9.
On a day not identified in the record, Grievant left school without signing out first.  When Grievant left school he went to provide bond money for A.C., who had been arrested.  The last day of school for students was June 3, 2013.  The rules for clocking in and out are relaxed when students are no longer in school.  The record does not clearly reflect whether this incident occurred before or after June 3, 2013.


10.
Other teachers at Martinsburg High School have left school without signing out, and have received nothing more than a warning for this behavior.


11.
By letter dated July 19, 2013, Grievant was suspended without pay, pending an investigation of the “allegation that [he] smoked marijuana with a student.”


12.
By letter dated August 21, 2013, Superintendent Arvon notified Grievant that he was recommending that his employment be terminated.  That letter was not made part of the record.  The charges stated in the letter included smoking marijuana with a student, leaving school without signing out, and posting bond for a student.


13.
At a hearing before BBOE on September 16, 2013, BBOE voted to terminate Grievant’s employment.


14.
Grievant had never been disciplined before his employment was terminated, and Principal Sherman characterized Grievant as “always professional in his dealings with Martinsburg High School.”


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”


The term immorality as used in the statute "connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.'"  Golden v. Bd. of Educ. of County of Harrison, 169 W. Va. 63, 285 S.E.2d 665, 668 (1981);  Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995).  "'Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.'  See Hayes, [supra], citing Youngman v. Doerhoff, 890 S.W.2d 330 (MOCC. 1994)."  Bell v. Mingo County Bd. of Educ., Docket No. 97-29-172 (Mar. 10, 1998);  Petry, supra.  “Possession of marijuana is illegal, and ‘not in conformity with accepted principles of right and wrong behavior.’  Golden, supra.”  Miller v. Wood County Bd. of Educ., Docket No. 03-54-376 (Mar. 16, 2004).  The allegation that Grievant had smoked marijuana with a student, if proven, would constitute immorality.  The undersigned cannot determine how providing bond money for a student who has been arrested falls within any of these statutory reasons, absent some known policy against such action.  No such policy was presented, and Respondent did not provide any testimony or legal argument to support its position, and this charge will not be further addressed.


No witness with first hand knowledge of the allegations against Grievant testified, other than Grievant.  Respondent asserts that because Grievant refused to state under oath whether he had smoked marijuana with A.C., that this should be interpreted as an admission.  The only evidence presented by Respondent to prove the charges against Grievant were Principal Sherman’s testimony regarding what Ms. Cipoletti told him, and what Grievant had told him, and that A.C. had denied the allegations, and Superintendent Arvon’s testimony that Grievant refused to answer when he asked him if he had smoked marijuana with A.C. or purchased marijuana.  Principal Sherman’s testimony is hearsay, and as such, the undersigned must determine how much weight, if any, it can be given in this proceeding.


The Grievance Board has applied the following factors in assessing hearsay  testimony:  1) the availability of persons with first hand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.
  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (1997);  Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-8-115 (June 8, 1990).

Hearsay evidence is admissible in the grievance procedures for state and education employees, but there is no requirement, statutory or otherwise, that it be afforded any particular weight.  Generally, written statements, even affidavits, may be discounted or disregarded unless the offering party can provide a valid reason for not presenting the testimony of the persons making them. See, Seddon v. W.Va. Dept. of Health, Docket No. 90-H-115 (Dec. 14, 1997).

Cook v. W. Va. Division of Corrections, Docket No. 96-CORR-037 (Oct. 31, 1997), Conclusion of Law No. 2.


Respondent presented no excuse for not calling A.C.  Of course, since A.C. denied the allegations, he was not going to be a helpful witness.  Respondent’s excuse for not calling Ms. Cipoletti to testify was that she lived in the adjoining county, and it had no jurisdiction over her.  While Respondent may not have had subpoena powers, a hearing could have been held at level three of the grievance procedure, and the undersigned could have issued a subpoena for Ms. Cipoletti’s appearance which could have been enforced in Circuit Court.  Respondent chose not to do this.  Ms. Cipoletti’s allegations clearly are the product of her efforts to inflict as much damage to Grievant as possible.  Ms. Cipoletti’s statements to Principal Sherman and her written statement testified to by Superintendent Arvon lack credibility, and are entitled to no weight.  The videos she made on her telephone which Principal Sherman described at the hearing do not demonstrate that Grievant has smoked marijuana during his tenure at Martinsburg High School, or that he has smoked it with a student.  They demonstrate only that he made such a statement to someone at some unidentified time.


The undersigned further concludes that Principal Sherman’s conclusions that Grievant admitted to smoking marijuana with A.C. based on Grievant’s statements to him that he hypothetically did so, are without foundation.  Grievant offered the only rational explanation for his use of the hypothetical scenario:  that he was relating to Principal Sherman the scenario his wife was intending to fabricate.  Either Principal Sherman heard what he wanted to hear, or Grievant did not make himself clear during the telephone conversation, which is quite possible.


The only remaining reason offered by Respondent for the undersigned to conclude that it has proven the charge of smoking marijuana with a student is Grievant’s refusal to answer whether he had done so both when questioned by Superintendent Arvon and at the hearing before BBOE, when he asserted his Fifth Amendment right against self-incrimination.  This right generally applies to criminal defendants, who have the right to remain silent.  Respondent would have the undersigned draw an adverse inference from Grievant’s silence on this issue.  “The Fourth Circuit Court of Appeals held that ‘[i]t is axiomatic that a defendant's failure to testify cannot be used to draw an inference of guilt. Similarly, a co-defendant's failure to testify cannot be used to draw an inference of innocence on behalf of the complaining defendant. See United States v. Marquez, 449 F.2d 89, 93 (2d Cir.1971).’ United States v. Najjar, 300 F.3d 466, 475 (4th Cir. 2002).”  State v. Grantham, Memorandum Decision, 2013 Lexis 1360 (Nov. 22, 2013).  Certainly this was not a criminal proceeding, but in this instance, Principal Sherman had informed law enforcement authorities of the allegations, and Grievant was justified in being concerned about a criminal investigation and making any type of statement that could be misconstrued or used against him in a criminal proceeding.  The undersigned declines to allow Respondent to use Grievant’s silence on this question to prove the charges.  Respondent failed to prove the charge that Grievant smoked marijuana with a student.  See, Kemper v. Dep’t of Health and Human Res., Docket No. 2013-1656-CONS (Nov. 4, 2013); Warner v. Dep’t of Health and Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008).


As to the charge that Grievant left school without signing out, this is clearly a performance issue which has been treated by Respondent in the past as a minor infraction subject to a warning, not termination, and clearly was not the basis for Grievant’s termination.


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


3.
West Virginia Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”


4.
The term immorality as used in the statute "connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.'"  Golden v. Bd. of Educ. of County of Harrison, 169 W. Va. 63, 285 S.E.2d 665, 668 (1981);  Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995).  "'Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.'  See Hayes, [supra], citing Youngman v. Doerhoff, 890 S.W.2d 330 (MOCC. 1994)."  Bell v. Mingo County Bd. of Educ., Docket No. 97-29-172 (Mar. 10, 1998);  Petry v. Kanawha County Bd. of Educ., Docket No.96-20-380 (Mar. 18, 1997).


5.
 “Possession of marijuana is illegal, and ‘not in conformity with accepted principles of right and wrong behavior.’  Golden, supra.”  Miller v. Wood County Bd. of Educ., Docket No. 03-54-376 (Mar. 16, 2004).


6.
The Grievance Board has applied the following factors in assessing hearsay  testimony:  1) the availability of persons with first hand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.
  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (1997);  Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-8-115 (June 8, 1990).


7.
Respondent failed to prove the charge that Grievant smoked marijuana with a student.  See, Kemper v. Dep’t of Health and Human Res., Docket No. 2013-1656-CONS (Nov. 4, 2013); Warner v. Dep’t of Health and Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008).


8.
Respondent failed to prove that providing bond money for a student falls within any of the statutory grounds for suspension or dismissal.


9.
Respondent demonstrated that Grievant left school without signing out sometime in 2013.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to his position as a Librarian at Martinsburg High School and to any extra-curricular assignments he held, to the extent they still exist, and to pay him back pay from the date of his suspension to the date he is reinstated, plus interest at the statutory rate; and to restore all benefits, including seniority, as though he had never been suspended and dismissed.  Respondent may place a warning letter in Grievant’s personnel file for leaving school without signing out.  


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
February 5, 2014
	�  Some of the exhibits included Grievant’s social security number, which the undersigned redacted for confidentiality reasons.


	�  Consistent with the Grievance Board’s practice, any students mentioned will be identified by their initials in this Decision.


	�  The United States Merit System Protection Board Handbook (“MSPB Handbook”) set out these as factors to examine when assessing hearsay.  See Borninkhof v. Department of Justice, 5 MSBP 150 (1981).


	�  The United States Merit System Protection Board Handbook (“MSPB Handbook”) set out these as factors to examine when assessing hearsay.  See Borninkhof v. Department of Justice, 5 MSBP 150 (1981).






