THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Vera Cales,



Grievant,

v.







Docket No. 2014-0406-DHHR
Department of Health and Human Resources/
Jackie Withrow Hospital,



Respondent.

DECISION


Grievant, Vera Cales, was employed by Respondent, Department of Health and Human Resources at Jackie Withrow Hospital.  On September 30, 2013, Grievant filed this grievance against Respondent asserting that she had been dismissed without good cause.  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest & all benefits restored.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on June 2, 2014, before the undersigned in Beckley, West Virginia at the Raleigh County Commission on Aging facility.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on July 1, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was dismissed from employment as a Food Service Worker at Jackie Withrow Hospital for falsification of a doctor’s excuse.  Respondent proved by a preponderance of the evidence that Grievant falsified a doctor’s excuse allowing her to return to work at modified duty, which was misconduct of a substantial nature and good cause that justified Respondent’s dismissal of Grievant from employment.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was previously employed by Respondent at Jackie Withrow Hospital as a Food Service Worker for approximately nine years.
2. Grievant was off work due to a medical condition from July 12, 2013 through August 1, 2013.  
3. On July 12, 2013, Grievant was examined by Dr. Flutowski, a substitute for her regular doctor, Dr. von Dohlen.  A staff member filled out a Physician’s/Practitioner’s Statement Form DOP-L3 (“DOP-L3”)
 for that exam date stating that Grievant was under medical care from July 12, 2013 to “present.”  As to the period on incapacity, it states, “see previous statement.”  The date to resume full duty is “[t]o be determined” and the period of partial incapacity is July 22, 2013 to “[t]o be determined.  Grievant was restricted from heavy lifting.  The physician was listed as Dr. Flutowski and the signature line states, “see attached.”  There was no attachment to the copy of the document submitted into evidence.  
4. The doctor’s excuse contained in the doctor’s records for the relevant period was dated July 18, 2013, is signed by Dr. von Dohlen, and is completed in the same handwriting as the July 12, 2013 DOP-L3 and the notes on the copy of the doctor’s excuse.  The handwriting appears to be that of an unnamed staff member.   
5. Grievant had a second appointment on July 23, 2013, this time with her regular doctor, Dr. von Dohlen.  Dr. von Dohlen completed a DOP-LS for that exam date.  Dr. von Dohlen marked that Grievant was “[u]nder my professional care” from July 12, 2013 to “Present.”  The next line is for dates of hospitalization.  Although Grievant was not hospitalized and Dr. von Dohlen did not mark that she was, he completed the “from” and “to” for hospitalization as July 12, 2013 to August 1, 2013.  For the period of incapacity, he marks July 12, 2013 to August 1, 2013 and marks that Grievant needed care during that time.  In the next section, Dr. von Dohlen completes the date that Grievant was able to resume full duty as August 2, 2013.  The next section has a “no” and “yes” checkbox with the statement, “If unable to presently return to full duty employment, can the patient return to less than full duty?  If yes, what is the period of partial incapacity?”  Dr. von Dohlen did not check either check box, but completed the “from” “to” as July 12, 2013 to August 1, 2013, and stated, “Increased BP with known further increases due to her job requirements (lifting, carrying, etc).” 
6. On August 2, 2013, Grievant provided the July 23, 2013 DOP-L3 to her supervisors.  Even though the DOP-L3 clearly states that Grievant was cleared for full duty on August 2, 2013, Grievant believed that she was still restricted and that the DOP-L3 did, or was supposed to state that she was still restricted.  Because she was supposed to see her doctor again on August 5, 2013, Reginia Saunders
, Grievant’s second-level supervisor, allowed her to continue on modified duty until she could obtain a new DOP-L3 at her next appointment.
7. When Grievant returned from scheduled days off on August 13, 2013, she did not submit a new DOP-L3.  Grievant was sent to the Human Resources office and spoke with Human Resources Director,  Serena Hamb.  Ms. Hamb informed Grievant that, since Grievant stated she was still restricted, she needed a new DOP-L3 with the restrictions and would not be allowed to work until she presented one.  Grievant called her doctor’s office and gave Ms. Hamb her cellphone to talk to the doctor’s office.  The doctor’s office told Ms. Hamb that Grievant would need to get an appointment to discuss the issue with her doctor and that he was on vacation.  Grievant was instructed to leave work and that she could not return without a proper DOP-L3.
8. CEO Angela Booker chastized Ms. Saunders for allowing Grievant to work modified duty from August 2, 2013 through August 5, 2013 since the DOP-L3 had returned Grievant to full duty effective August 2, 2013.  Ms. Saunders was not formally disciplined for allowing Grievant to work modified duty without the proper documentation.  
9. Grievant returned to work on August 21, 2013.  Per Ms. Hamb’s previous instruction, Grievant was not allowed to return to work without documentation of her restriction. Grievant presented a doctor’s excuse to her direct supervisor, Donna Richardson, dated “8/10/13” which stated that Grievant could return to work but was restricted from heavy lifting “from 8/22/13 to undetermined.”  
10. Ms. Richardson gave the excuse to Ms. Saunders, who gave it to Ms. Hamb.
11. The dates on the doctor’s note had clearly been altered by writing over existing numbers.  Because the note appeared altered, Ms. Hamb contacted the doctor’s office and faxed them a copy of the doctor’s excuse.  The doctor’s office faxed back a copy of the original doctor’s excuse and a statement that the excuse Grievant presented had been altered.
12. In comparing the copy of the original doctor’s excuse provided by the doctor’s office, and the excuse presented by Grievant, the “7” of the month and the “8” of the day had been over-written to an “8” and a “0.”  The Grievant’s name, date of birth, doctor’s signature, and the statement, “She may return to work.  Restictions: No heavy lifting” appear to be identical between the original and presented copies.  The last line of the excuse was also altered.  The orignial states, “From: 7/22/13 to: To be determined.”  On the presented excuse, the last line is not the same and states, “from 7/22/13 to undetermined.”  The “7” in the last line had also been altered by overwriting the “7” with and “8.” 
13. Following a pre-determination conference on August 26, 2013, by letter dated September 10, 2013, Grievant was dismissed from employment.  The letter states, “Your dismissal is the result of you providing falsified documents from your physician allowing you to continue on restrctive duty.”  The letter cites violation of DOP Rule 14.4.g.2 and “Policy 2108 Employee Conduct Section VIII.”     
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Respondent asserts that Grievant’s dismissal was justified because she did not comply with DOP leave documentation requirements and she provided a falsified doctor’s excuse.  Grievant denies altering the doctor’s excuse.  Grievant asserts that Respondent failed to meet its burden as others had reason to alter the doctor’s excuse.   
There is significant disagreement among the witnesses as to the basic facts in this case as well as the ultimate question of the alteration of the doctor’s excuse.  There was lack of clarity and disagreement between all of the major witnesses.  Respondent’s witnesses testified that Grievant had been off duty for around thirty days, but were often uncertain of specific dates.  Grievant testified she had been off duty for only a period of ten days.  Neither party presented Grievant’s timesheet, which would have easily resolved this discrepancy.  Grievant testified that she had submitted the July 12, 2013 DOP-L3 upon her return to work on July 22, 2013.  Respondent denies that they received this document at any time before Grievant was dismissed.  None of the witnesses, nor either party in argument, acknowledged that the entire last line of the doctor’s excuse had been altered, not just the dates.  Grievant testified that she did not alter the doctor’s excuse and that it was not altered when she gave it to her supervisor.  Ms. Richardson and Ms. Saunders testified that the doctor’s excuse was altered when they received it and that they did not alter it.  Richardson and Saunders positively identified the doctor’s excuse they received, but their stories regarding the specifics of how Ms. Richardson gave the excuse to Ms. Saunders differed.  Grievant changed her testimony regarding which doctor’s excuse was the one she presented.  

Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Grievant’s demeanor was somewhat poor.  She became agitated several times during her testimony, particularly in response to questioning about which doctor’s excuse was the one she presented.  Her testimony at times was unclear and confusing.  As to the basic question of which excuse was the one she gave her supervisor, her testimony changed.  She has an obvious motive to lie to regain her job.  Some of Grievant’s testimony is directly contradicted by other evidence.  As to the DOP-L3 she claims she gave to Respondent, which Respondent denies, she states that the substitute doctor filled out the DOP-LS and the excuse.  It is clear from the documents to which she refers that the documents were completed by a staff member and not the doctor, that the exam date was the 12th and the doctor’s excuse was dated the 18th, and that the doctor’s excuse was signed by a different doctor than then one who examined her on the 12th.  Also, Grievant testified that she returned to the doctor’s office on August 19, 2013 and picked up the doctor’s excuse, which had been left off of the July 12, 2014 DOP-L3.  However, the doctor’s office records state that Grievant was told to pick up the July 18, 2013 doctor’s excuse July 19, 2013 and said she would pick it up.  Grievant had been to the doctor’s office at least two times since July 19, 2013. 

Grievant’s story is just not very plausible.  She claims that the excuse she presented when she returned to work on August 21, 2013 was not for prospective modified duty, but was to cover her previous absence and had been left off as an attachment to the July 12, 2013 DOP-L3.  However, Grievant was required to bring in a new DOP-L3 on that date in order to return to work.  She had been sent home previously because she did not have the appropriate documentation.  It is too much of a coincidence to believe that Grievant just happened to give her supervisor this old doctor’s excuse on the very day that she was required to bring in documentation covering her prospective light duty.  Admittedly, several witnesses testified credibly that Grievant was generally honest, trustworthy, and that it would be out of character for Grievant to forge a document.  However, by Grievant’s own testimony she was placed in an extreme circumstance, prevented from working without additional documentation from her doctor, and prevented from providing that documentation due to her doctor’s refusal to provide any additional documentation.  It is reasonable to conclude that Grievant might act out of character in such a circumstance.       
Ms. Richardson’s demeanor was calm, responsive, and indicated she had an appropriate attitude toward the proceeding.  However, her memory at times appeared poor.  She was unclear on dates and times, and she repeatedly incorrectly stated that the medical documentation needed from Grievant was to come off light duty.  Further, her testimony on how she delivered the note to Ms. Saunders differs from Ms. Saunders’ testimony on that issue.  Ms. Saunders testified that Ms. Richardson left the note on her desk and Ms. Richardson testified that she handed the note directly to Ms. Saunders.    
Ms. Saunders’ demeanor was calm but she seemed at times reluctant to answer questions.  Her recall was mostly good, except she did have some trouble remembering some specific dates.  Her testimony on how the note was delivered by Ms. Richardson differs from Ms. Richardson’s testimony as noted above.  Otherwise, Ms. Saunders’ testimony appeared consistent. 
Accordingly, neither Grievant, Ms. Richardson, nor Ms. Saunders were completely credible.  While there were problems with the testimony of all three, Grievant was clearly less credible than Ms. Richardson and Ms. Saunders.  Regarding motive to alter the doctor’s excuse, Grievant had an obvious motive to alter the doctor’s excuse, but Grievant asserted that Ms. Saunders and Ms. Richardson also may have had a motive to alter the doctor’s excuse.  Ms. Saunders and Ms. Richardson had previously been chastised by CEO Booker for allowing Grievant to work modified duty without an appropriate DOP-L3.  Grievant also attempted to show that they have a history of “falsifying” documents.  As to the supposed history, the testimony by witnesses on this issue was unpersuasive.  The changes to which Ms. Walker and Ms. Miller testified were those that supervisors are generally entitled to make and none rose to the level of a forgery such as this.  Further, Ms. Walker had such an obvious personal severe bias against her former supervisor that her testimony is not at all credible.  As to the motive to falsify, this is also an unpersuasive argument.  Falsifying the doctor’s excuse would not have helped either Ms. Saunders or Ms. Richardson.  They were chastised for allowing Grievant to work without an appropriate DOP-L3, and the doctor’s excuse was not the required paperwork.  Further, the excuse was not altered to cover the period of time that Grievant was improperly allowed to work for which they were chastised.   
Alternatively, Grievant’s motive is clear.  The latest and controlling document, regardless of whether or not Respondent had the disputed July 12, 2013 DOP-L3, was the July 23, 2013 DOP-L3.  The July 23, 2013 DOP-L3 clearly states Grievant was partially incapacitated from July 12, 2013 to August 1, 2013, but could resume full duty on August 2, 2013.
  When she reported back to work on August 2, 2013, Grievant believed that she still was partially incapacitated and needed to work modified duty.  Ms. Saunders allowed Grievant to continue to work modified duty with the understanding that Grievant would get a new DOP-L3 calling for modified duty at her next doctor’s appointment on the 5th.  When Grievant returned from vacation on August 13, 2013, without a new DOP-L3,  Grievant was sent home by Ms. Hamb and told she could not return to work until she produced an excuse confirming the restrictions she claimed after her next doctor’s appointment on August 19, 2013.  Grievant was not allowed to return to work for several days and, despite multiple attempts and even a call from HR to the doctor’s office, Grievant’s doctor refused to give her a different DOP-L3.  Grievant was placed in a very difficult position.  She had to have documentation of her restrictions to return to work and there was no way to get it.  Therefore, Grievant had a clear motive to alter the doctor’s excuse.        

Respondent proved that the doctor’s excuse was altered after it was written by Grievant’s doctor’s office.  Respondent proved that Grievant gave the doctor’s excuse to Ms. Richardson, who gave it to Ms. Saunders, who gave it to Ms. Hamb.  While it is true that Respondent could not prove conclusively that Grievant altered the doctor’s note, Respondent is only required to prove it was more likely than not Grievant altered the doctor’s note.  It was Grievant who had the clear motive to alter the note, and Grievant was not substantially more credible than Ms. Richardson and Ms. Saunders such that her denial be believed over them given her clear motive to alter the doctor’s note.  Falsification of medical documentation is misconduct of a substantial nature sufficient to show Grievant was dismissed for good cause.   

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3. Respondent proved by a preponderance of the evidence that Grievant falsified a doctor’s excuse allowing her to return to work at modified duty, which was misconduct of a substantial nature and good cause that justified Respondent’s dismissal Grievant from employment.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  July 28, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� The form required by the Division of Personnel for absences of more than three days or to request short-term restrictions to work activities.


� Following the events of this grievance, Ms. Saunders’ name changed to Thomas.  She was referred to alternately as “Thomas” and “Saunders” in the level three hearing.  


� It is noted that the DOP-L3 form is somewhat difficult to understand and it would be easy for a medical practitioner in a hurry to fill it out incorrectly by mistake.  It may be that Grievant’s doctor completed the form incorrectly.  However, the document as it was completed is clear and Respondent did not misinterpret the DOP-L3.  It did release Grievant to full duty beginning August 2, 2013.
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