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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHRIS LANCASTER,



Grievant,

v. 






DOCKET NO. 2014-0868-RitED

RITCHIE COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

This grievance was filed by Grievant, Chris Lancaster, at level three of the grievance procedure, on January 10, 2014, contesting the termination of his employment by the Ritchie County Board of Education.  The statement of grievance reads:

Respondent terminated Grievant for correctable conduct without prior notification of his alleged deficiencies by an evaluation and without any opportunity to improve.  Grievant also alleges that his conduct did not merit termination.  Grievant alleges a violation of W. Va. Code 18A-2-8 & 18A-2-12a and that the severity of the punishment was arbitrary and capricious.

The relief sought by Grievant is, “(a) reinstatement; (b) compensation for lost wages and benefits, pecuniary and nonpecuniary, with interest; (c) removal of references to Grievant’s termination from any file maintained by Respondent or any of Respondent’s agents.”


A level three hearing was held before the undersigned Administrative Law Judge on July 16, 2014, in the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on August 18, 2014.



Synopsis

Grievant was terminated from his employment as a Bus Operator for insubordination and willful neglect of duty; more specifically, inappropriate discussions with students on his bus, calling students by inappropriate nicknames, using inappropriate language, and generally, acting like one of the kids, and for allowing students to stand and move while the bus was moving.  Grievant denied that students were allowed to move or stand on the bus, except that students were allowed to stand when they were talking to him so he could hear them, and he denied that students were not disciplined for inappropriate behavior, and his most recent performance evaluation supports Grievant’s claims.  Grievant also acknowledged that one conversation with students about their parents’ political activities and the church was inappropriate.  Grievant acknowledged that he had referred to students by nicknames, but denied that such actions were inappropriate.  Grievant argued he should have been advised of his inappropriate behavior and given the opportunity to improve.  Respondent failed to demonstrate that Grievant’s behavior was not correctable.


The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant was employed by the Ritchie County Board of Education (“RBOE”) for 15 years as a full-time Bus Operator, and was employed as a substitute Bus Operator by RBOE for 4 years before that.


2.
In the Fall of 2013, a parent made a complaint to RBOE Superintendent Edward Toman, alleging that Grievant had engaged his or her child in a discussion about personal matters in an inappropriate manner, while the child was riding on Grievant’s bus.


3.
Later, the parent dropped the complaint.  As a result of the complaint, however, video recordings from Grievant’s bus for November 15 and December 12, 2013, were reviewed by Transportation Supervisor Pat Boone, and Superintendent Toman.   In the video from November 15, 2013, Grievant was engaged in a lengthy discussion with a fourth grade female student regarding her parents and the church, and used the term “butt buddies” in reference to the child’s parents’ political activities.


4.
The November 15, 2013, video recording also revealed that students stood and moved while the bus was moving, but Grievant can also be heard instructing a student to sit.  Grievant is also heard on the recording commenting to a student about shoving something up a student’s nose, telling students to shut-up, and calling them names such as “stupid” and “moron.”  He referred to a student on crutches as “hopalong,” and he referred to a young male student as “potlicker” repeatedly.  A student can be heard swearing at another student and seen grabbing the student, with no action being taken by Grievant, and another student is allowed to demand a password to pass by the student.  In the video recording from Grievant’s bus for December 12, 2013, a student stood behind Grievant for most of the bus trip, Grievant referred to students as a retard, an idiot, a bonehead, and as stupid, and jokingly told a student to smack another student on the head, and she did so.  At no time did Grievant engage in swearing in the presence of the students, nor did he engage in any conversations with students that were sexually explicit.


5.
The December 12, 2013 video recording also revealed that a child who was supposed to exit the bus at Ellenboro Elementary did not do so, and remained on the bus.  Grievant did not check to make sure all the children had exited the bus at Ellenboro Elementary before proceeding to the bus garage, nor is there a requirement that bus operators do so.  Bus operators are required to check the bus for students when they shut the bus off at the end of the bus run.  Mr. Boone, however, believed the better, common sense practice was to check the bus before departing the elementary school.


6.
Every year Grievant has completed online training, including training on appropriate interaction with students, parents, and others.  This training emphasized the need to be courteous and mature, to form positive relationships, and to exhibit a professional attitude and conduct.  The record does not reflect that the training provided examples of what would be inappropriate interaction with students.  Grievant has also received training on what constitutes harassment and bullying, and that harassment and bullying are prohibited.  The record does not reflect the specifics of this training.


7.
Grievant was aware that as a Bus Operator, he stands in for the parents, and is to behave as an adult and authority figure.  Grievant did not view his interactions with the students on his bus as childish behavior.  Grievant believes it is acceptable to offer personal advice to the students on his bus regarding some matters.


8.
Grievant acknowledged that it was inappropriate for him to engage in a discussion with a student about church matters while driving the bus.


9.
Grievant knows many of the students who rode his bus because he lives in the community.


10.
Grievant quit calling a student on his bus by the nickname “potlicker” after the student’s parents asked that he not use that nickname for their son.  He had heard family members refer to the student by this nickname, and had been calling him by this nickname for many years.


11.
In September 2013, the Ritchie County Prosecuting Attorney’s office became involved in a truancy issue with a student who rode Grievant’s bus.  The student told individuals in the Prosecuting Attorney’s office that hurtful comments were being made on the bus by Grievant about the student’s weight and “maybe clothing,” resulting in her hesitancy to ride the bus to school.  The record does not reflect what these comments were, and the student involved was not presented to provide testimony, nor was a written statement from the student placed into the record.


12.
Superintendent Toman and Mr. Boone met with Grievant on December 18, 2013, regarding their observations of his actions, at which time he was suspended without pay.


13.
RBOE approved Grievant’s suspension without pay, and terminated Grievant’s employment effective January 8, 2014.


14.
On September 18, 2012, Grievant was horsing around in the bathroom at Ellenboro Elementary School, and splashed water on a male student’s shirt.  The next day he pulled a female student’s arm, causing her physical discomfort.  When these incidents were brought to Grievant’s attention he apologized to the female student, and admitted he was goofing around with the male student.  Steve Lewis, Principal of Ellenboro Elementary School counseled Grievant about these matters and advised him to not touch students.  Then Transportation Supervisor Bobbie Amos also discussed these incidents with Grievant and told him “to grow up and don’t ever touch a child on the bus again.  And to quit [horsing] around with kids at school.”


15.
On October 2, 2012, a female student riding Grievant’s bus pinched another female student.  When the student who had been pinched told Grievant, he advised her to report this incident to Principal Lewis, not him.  The student then reported that Grievant told her she had “told Mr. Lewis on him and got him in trouble last week.”  The student’s mother told Principal Lewis that she “feels her daughter is not safe on the bus because she cannot report incidents without being subjected to Mr. Lancaster’s immature attitude.”  Ms. Amos spoke to Grievant about this incident, advising him that it was his responsibility to handle these types of situations immediately.


16.
Grievant’s evaluation for the 2012-2013 school year, completed by Ms. Amos, showed his overall performance as acceptable.  It indicated that Grievant’s performance needed improvement in the areas of “positive attitude,” “cooperation,” and “obeys all traffic laws and drives accident free.”  It rated his performance as acceptable in the remaining areas on the form, including, “maintains proper student discipline, within county practices and guidelines,” “uses good judgment/decision making skills,” and always conducts himself/herself in a professional manner.”


17.
On February 24, 2012, Ms. Amos spoke with Grievant about his unauthorized transportation on the bus of two children, ages 18 months and 2 years, who were not enrolled in school, and advised him he was not to transport these children on the bus.


18.
On March 9, 2010, Grievant received a written reprimand for stopping to let a student off the bus in a spot where ice was clearly visible, resulting in the student being injured when he fell on the ice, for not following the proper procedure for reporting the injury, and for failing to exit the bus to assist the injured child.


19.
On December 6, 2008, Grievant’s bus lost traction on a slick road and slid backward into a guardrail.  Grievant did not have chains on the bus, contrary to transportation regulations.  Grievant received a written reprimand for this.


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proven is more probable than not.  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


The authority of a county board of education to discipline an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code  § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”  In the instant case, Respondent dismissed Grievant for willful neglect of duty and insubordination.


Insubordination has been defined as the "willful failure or refusal to obey reasonable orders of a superior entitled to give such order."  Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  In order to establish insubordination, the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be wilful; and (c) the order (or rule or regulation) must be reasonable and valid.  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Santer v. Kanawha County Bd. of Educ., Docket No. 03-20-092 (June 30, 2003); Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).


“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.
  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008).


Grievant argued this situation did not constitute willful neglect of duty or insubordination, rather his behavior amounted to unsatisfactory performance, and he was entitled to an opportunity to improve his performance.  Respondent argued that this was not a situation where an improvement plan was called for.  Superintendent Toman was adamant that he did not know how a plan could be developed to improve Grievant’s behavior.  The burden of proof is on Respondent to demonstrate that the employee’s conduct was not and is not correctable.  McMann v. Jefferson County Bd. of Educ., Docket No. 2009-1340-JefED (Oct. 21, 2009), citing, Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).


West Virginia Code Section 18A-2-8(b) provides that “[a] charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve[§ 18A-2-12] of this article.”

[A] board must follow the § 5300(6)(a) procedures if the circumstances forming the basis for suspension or discharge are "correctable." The factor triggering the application of the evaluation procedure and correction period is "correctable" conduct. What is "correctable" conduct does not lend itself to an exact definition but must, in view of the nature of the conduct examined in Trimboli [v. Board of Education of County of Wayne, 163 W.Va. 1, 254 S.E.2d 561 (1979)], and in Rogers [v. Board of Education, 125 W.Va. 579, 25 S.E.2d 537 (1943)], be understood to mean an offense or conduct which affects professional competency.

Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739; 274 S.E.2d 435 (1980).  Concerning what constitutes “correctable conduct, the Court noted that

it is not the label given to conduct which determines whether § 5300(6)(a) procedures must be followed but whether the conduct forming the basis of dismissal involves professional incompetency and whether it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.

Id.  “[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).

The provisions of Policy 5300 referred to by the Court have since been codified in West Virginia Code § 18A-2-12a, which provides as follows:


(6) All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article.  All school personnel are entitled to opportunities to improve their job performance prior to termination or transfer of their services.  Decisions concerning the promotion, demotion, transfer, or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. . . .


The conduct which led to Grievant’s termination falls into three categories: not checking the bus to make sure all students had exited at a school, inappropriate interaction with students, and failure to properly discipline students.  The latter category will be addressed first.  The video recordings show that Grievant did not intervene when students were swearing at other students and engaging in what could be seen as bullying of other students, and that Grievant did not require students to remain in their seats while the bus was moving.  Student discipline is an area in which Grievant is specifically evaluated each year, and his most recent evaluation rated this area of conduct as acceptable.  If Grievant was not, in fact, maintaining proper student discipline on the bus, then his evaluations should have reflected that.  Grievant was entitled to “be offered the opportunity of open and honest evaluations of [his] performance.”  If his previous performance evaluation did not accurately reflect the state of discipline on Grievant’s bus, then the appropriate action was to provide Grievant with an honest evaluation, and perhaps place him on an improvement plan to correct his deficiencies in this area.


As to the charge regarding not checking to make sure all students had exited the bus at a school, it is quite clear that there was no requirement that Grievant do so.  Mr. Boone’s testimony was that he would do such a check, and that it was common sense to do so, but Grievant violated no statute, rule, regulation, policy, or other requirement in not checking the bus at this time.  Grievant was only required to check the bus for students before exiting the bus when he parked it.  The child who stayed on the bus was not left alone on the bus, and was not placed in a dangerous situation.  Grievant had to take the bus back to the school, using additional gasoline, and taking up Grievant’s time.  Grievant did nothing wrong, however, in not checking the bus and cannot be punished for what Mr. Boone believes is a lack of common sense in this instance.


Before moving into the third category on conduct, the undersigned will point out that the testimony offered regarding comments allegedly made by Grievant to the student who had truancy issues is hearsay.  The Grievance Board has applied the following factors in assessing hearsay  testimony:  1) the availability of persons with first hand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.
  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997);  Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).


Applying this test to the hearsay testimony, first, the record does not reflect what Grievant is alleged to have said; rather, the testimony was that the student reported that Grievant said something to her which she interpreted to be a derogatory statement about her weight, and “maybe clothes.”  Second, the student was not called as a witness, nor was a written statement from the student placed into the record, and no reason was given for the failure to produce either.  No other evidence was placed into the record to corroborate the story provided by the student as her excuse for her truancy.  The undersigned declines to give this testimony any weight.


It is not so easy to determine whether Grievant’s interaction with the students fits into the category of correctable conduct or insubordination.  Grievant had certainly been trained that he was to conduct himself in a professional manner when interacting with students, and he was aware that there was a Code of Conduct for employees, although he had not undertaken the effort to become familiar with it.  Respondent asserted that because there is an employee Code of Conduct, Grievant’s failure to act in a manner consistent with the broad tenants of the employee Code of Conduct constituted insubordination.  Respondent also asserted that no improvement plan could be developed to turn Grievant’s juvenile behavior into that of an adult.  Indeed, the Grievance Board has found that where a principal’s conduct was not in accordance with the broad language of the employee Code of Conduct, “by failing to promote a safe and positive learning environment, and failing to be a good adult role model,” the inappropriate conduct constituted insubordination.  Wells v. Upshur County Bd. of Educ., Docket No. 2009-1714-UpsED (May 6, 2011); aff’d in part, and reversed in part, Wells v. Upshur County Bd. of Educ., Memorandum Decision, 2013 W. Va. Lexis 128 (Feb. 11, 2013)(mitigation of discipline reversed). 


The Employee Code of Conduct provides broad general concepts of expected behavior.  It states, in pertinent part:

4.2 All West Virginia school employees shall:

4.2.1. exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.

4.2.2. contribute, cooperate, and participate in creating an environment in which all employees/students are accepted and are provided the opportunity to achieve at the highest levels in all areas of development.

4.2.3. maintain a safe and healthy environment, free from harassment, intimidation, bullying, substance abuse, and/or violence, and free from bias and discrimination.

4.2.4. create a culture of caring through understanding and support.

4.2.5. immediately intervene in any code of conduct violation, that has a negative impact on students, in a manner that preserves confidentiality and the dignity of each person.

4.2.6. demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior.

4.2.7. comply with all Federal and West Virginia laws, policies, regulations and procedures.

126 C.S.R. 162 § 4.2.


The Grievance Board has recently noted that the mere existence of an employee Code of Conduct is insufficient to automatically turn any inappropriate conduct into insubordinate behavior.

While the undersigned agrees that violations of the Employee Code of Conduct may constitute insubordination in violation of W. Va. Code § 18A-2-8, any such violation must involve conduct which clearly contravenes some ascertainable standard of acceptable behavior rather than a broadly worded altruistic expression encouraging attainment of ideal pedagogical behavior.  Grievant’s conduct was not shown to represent a defiance of authority or a refusal to perform a clearly defined task.

Graham v. Wetzel County Bd. of Educ., Docket No. 2014-0901-WetED (July 9. 2014).  The Administrative Law Judge further pointed out that:

Even an employee stomping on her evaluation in the presence of her immediate supervisor, the school principal, has been held to involve behavior that should be addressed through a plan of improvement for substandard performance, rather than disciplinary action for insubordination.  See Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).

Graham, supra.

The Grievance Board has been faced with many instances where employees, particularly Bus Operators, have interacted inappropriately with students.  What this suggests is that many employees do not know how to act appropriately with students, and school boards need to focus less on training these employees in broad concepts, like those set out in the employee Code of Conduct, and focus in on the particulars.  The case law prior to the adoption of the employee Code of Conduct makes it clear that Grievant’s behavior would have fallen into the category of correctable behavior.


“A charge of incompetency or unsatisfactory performance may include any aspect of the job which may be reasonably expected to be performed, such as appropriate interaction with students, classroom discipline, and other assigned duties.  Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 20, 1997).  A review of Grievance Board cases shows that school boards, including Kanawha County, have often warned employees that their interaction with students was inappropriate, and given them the opportunity to improve, prior to dismissal.  In Atkins v. Kanawha County Board of Education, Docket No. 99-20-360 (Jan. 14, 2000), the grievant had previously been warned that his behavior would not be tolerated after students had complained about Grievant  touching and hugging them, often standing at the entrance to the dressing room where he probably could see students dressing, rubbing a student on the back, rubbing a student on the stomach, attempting to hold a student’s hand, asking a student, “Do you love me," touching a student’s legs, and using the words “'shit', 'hell', ‘damn', and 'get the hell out of here' " in class.  In Bradley v. Cabell County Board of Education, Docket No. 99-06-150 (Sept. 9, 1999), the grievant, an assistant principal, was suspended for three months and demoted to a teaching position after he commented to a female high school student on different occasions, “you don’t know what you do to me when you wear that type of clothing,” “how am I supposed to concentrate and do my work when you’re in here,” “when you don’t  wear  baggy clothing, I can’t concentrate,” “you turn me on,” and “you still have on the same green underwear you had on last week,” and after he “reached his hand down the back of her pants and grasped her underpants, pulling them up and making some comment about her underwear.”
Gross v. Kanawha County Bd. of Educ., Docket No. 02-20-090 (Aug. 30, 2002).  The Supreme Court of Appeals of West Virginia in Mason County Board of Education, supra, found the employee’s behavior correctable, even though one of the behaviors was directing profanity at students, and the employee was a principal.  In McMann, supra, decided after the adoption of the employee Code of Conduct, the Administrative Law Judge determined a teacher’s conduct to be correctable, although a psychological evaluation found him unfit for duty, and that he would “lose control of his emotions and temper and as such, he is a detriment to be in the school building.  Although he is not clearly dangerous, he is disruptive to teachers, students, and to the flow of administration.  He can be embarrassing to staff and with his interactions with parents.”


In Gross, supra, the undersigned found that the grievant’s interactions with students, which were similar to Grievant’s inappropriate interactions with students, constituted correctable conduct, and the grievant should have been placed on a plan of improvement.


Grievant’s conversations with students about sex, safe sex, and drug usage, and his teasing of students, calling them names, asking about boyfriends, telling students to shut up, and asking students who was cute and who was ugly, also are inappropriate behaviors, and show poor judgement.  However, as noted in the Findings of Fact, the students participated with Grievant in the teasing and joking, none of this was done in a malicious manner, and the students were not placed in any danger.  Grievant simply acted like one of the kids, and because of this, he got along well with the students on his bus, and had a good time.


As to the conversation about drug usage, Grievant testified he was trying to get the students to open up to him.  Quite reasonably, KBOE does not want Grievant to be one of the kids, or to act as a counselor, and Grievant admitted he had not had any training that this was an accepted method of interaction.  KBOE wants Grievant to set a better example. 

Gross, supra.

The undersigned is left with determining whether the broad concepts of the employee Code of Conduct have somehow converted correctable conduct into insubordination.  The answer to this question under the facts of this case must be no.  As noted previously, when distinguishing between insubordination and unsatisfactory performance, not only does the employee need to know the standard to be met for the behavior to fall into the category of insubordination, the employee must also have an understanding of what is required to meet the standards.  Not only must the employee refuse to obey a reasonable order, the defiance must be willful.  If the employee does not understand what is required to meet the broad tenants of the employee Code of Conduct, his behavior, while perhaps juvenile, stupid, and inappropriate, cannot be characterized as willful disobedience.  While one may certainly hope that school employees know how to act around children, that expectation, unfortunately does not seem to be the reality.  Grievant was entitled to an evaluation and an improvement period to correct his inappropriate behavior and his student discipline issues.


The following Conclusions of Law support the decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).


3.
West Virginia Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”


4.
Insubordination has been defined as the "willful failure or refusal to obey reasonable orders of a superior entitled to give such order."  Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  In order to establish insubordination, the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be wilful; and (c) the order (or rule or regulation) must be reasonable and valid.  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Santer v. Kanawha County Bd. of Educ., Docket No. 03-20-092 (June 30, 2003); Riddle v. Bd. of Directors/So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).


5.
“Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).  Willful neglect of duty encompasses something more serious than incompetence. Bd. of Educ. v. Chaddock, 183 W. Va. 638, 398 S.E.2d 120, 122 (1990); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).”  Geho v. Marshall County Bd. of Educ.,  Docket No. 2008-1395-MarED (Oct. 30, 2008)(footnote omitted).


6.
When grounds for a school employee’s dismissal include charges relating to incompetency or conduct which is deemed correctable, the county board must establish that it complied with provisions of West Virginia Department of Education Policy 5310 (codified in West Virginia Code § 18A-2-12a), requiring it to inform the employee of his deficiencies and afford him a reasonable period to improve.  Mason County Bd. of Educ. v. State Supt. of Schools, 165 W. Va. 732, 739, 274 S.E.2d 435, 439 (1980); See also Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).


7.
County boards of education have the burden of proof to show that conduct was not and is not correctable.  McMann v. Jefferson County Bd. of Educ., Docket No. 2009-1340-JefED (Oct. 21, 2009), citing, Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).


8.
“[T]he factor which distinguishes willful neglect of duty and insubordination from unsatisfactory performance is that the employee knows [his] responsibilities, and is competent to perform them, but elects not to complete them.  When an employee’s performance is unacceptable because [he] does not know the standard to be met, or what is required to meet the standards, and [his] behavior can be corrected, the behavior is unsatisfactory performance. Bierer v. Jefferson County Bd. of Educ., Docket No. 01-19-595 (May 17, 2002).” Waggoner v. Cabell County Bd. of Educ., Docket No. 2008-1570-CabED (Oct. 31, 2008).


9.
Respondent proved that Grievant did not maintain proper discipline on his bus, and that he engaged in inappropriate discussions with the students on his bus.  Respondent did not demonstrate that Grievant was required to check to make sure there were no students on the bus before departing a school drop-off site, or that Grievant made inappropriate comments to a particular student about her weight or clothes which affected her so much that she quit attending school.



10.
Respondent did not establish that Grievant’s conduct was not and is not correctable. 


11.
Grievant’s dismissal was not based on an evaluation of his performance, and he was not afforded an improvement period to correct any deficiencies in his performance.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to his position as a Bus Operator, and to pay him backpay, plus interest at the statutory rate, plus all other benefits to which he would have been entitled had he not been suspended and then dismissed from his employment, including leave time, retirement and health insurance benefits, from the date of his suspension without pay to the date of his reinstatement.  Respondent is FURTHER ORDERED to develop an improvement plan designed to correct Grievant’s deficiencies.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









        BRENDA L. GOULD 








   
   Administrative Law Judge

Date:
September 19, 2014
�  “It is not the label a county board of education attaches to the conduct of the employee . . . that is determinative.  The critical inquiry is whether the board's evidence is sufficient to substantiate that the employee actually engaged in the conduct.”  Allen v. Monroe County Bd. of Educ., Docket No. 90-31-021 (July 11, 1990); Duruttya v. Mingo County Bd. of Educ., Docket No. 29-88-104 (Feb. 28, 1990).  





�  The United States Merit System Protection Board Handbook (“MSPB Handbook”) set out these as factors to examine when assessing hearsay.  See Borninkhof v. Department of Justice, 5 MSBP 150 (1981).






