WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

RON MORRIS,



Grievant,

v.







     Docket No. 2013-1022-CONS

DEPARTMENT OF HEALTH AND HUMAN
SERVICES/WILLIAM R. SHARPE, JR. HOSPITAL,


Respondent.

DECISION


Grievant, Ron Morris, was employed by the Respondent, Department of Health and Human Resources (“DHHR”), as a Health Service Worker at William R. Sharpe, Jr. Hospital (“Sharpe Hospital”).  Pursuant to W. Va. Code § 6C-2-4(a)(4), Mr. Morris filed an expedited grievance
 dated January 2, 2013, alleging that he was “denied representation of choice in a meeting, then suspended without good cause, then arrested because of a false report made to police. . .”  As relief, Grievant sought “to be made whole, including all back pay with interest, & benefits restored & compensation with interest for all court costs.”  On January 9, 2013, Mr. Morris filed a second expedited grievance alleging that he had been dismissed from employment without good cause. As relief, Grievant sought “to be made whole including back pay with interest & all benefits restored.”  Pursuant to a motion made by Grievant, an Order consolidating these two grievances was entered on January 14, 2013.

A level three hearing was conducted in the Charleston office of the West Virginia Public Employees Grievance Board over the course of two days: June 25, 2013, and December 18, 2013.  Grievant appeared at the hearing with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by Michael E. Bevers, Assistant Attorney General.  The parties submitted Proposed Findings of Fact and Conclusions of Law, the last of which was received at the West Virginia Public Employees Grievance Board on February 3, 2014. This matter became mature for decision on that date.
Synopsis


Respondent dismissed Grievant from employment for allegedly threatening to bring a gun to work and shoot other employees at Sharpe Hospital.  Respondent argues that these threats constituted a serious violation of DHHR Policy Memorandum 2123 Violent/Hostile Work Environment. The alleged threats were so serious that Grievant was charged and tried for the criminal offense of making terroristic threats.  Respondent’s case rests upon the allegation of two of Grievant’s coworkers who said they heard Grievant make the threats. The testimony of these coworkers was not credible and Respondent was unable to prove by a preponderance of the evidence that Grievant made the alleged threats. Accordingly, the grievance is GRANTED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Ron Morris, was employed by the Respondent, Department of Health and Human Resources, as a Health Service Worker at William R. Sharpe, Jr. Hospital until his employment was terminated on January 8, 2013.  Grievant had been employed at Sharpe Hospital for nearly nineteen years.  Grievant was assigned to Unit C2 of the Hospital.

2.
William R. Sharpe, Jr. Hospital is an acute care psychiatric facility which houses and treats patients either committed to the hospital through civil commitment or, in the case of forensic patients, ordered to be treated at the facility by the criminal courts.

3.
The events that led to the termination of Grievant’s employment occurred on January 1, 2013.  Prior to that time, he had been on an attendance improvement plan (“AIP”) for over a year with no indication as to when it would end.  Additionally, on Friday, December 28, 2012, the Nurse Manager for Unit C2, Darlene Bender, had instructed Grievant that he was not to carry the Support Pager for that unit, or respond to emergencies as part of the Support Team.

4.
Due to the behavioral problems that result from many of the patients’ medical conditions, there are occasional eruptions of violence on the units where staff members need to call for assistance from other staff members.  The Support Team members are the first responders for those emergencies.  Grievant felt that since he was often one of the few men on the unit, he should help in dangerous situations.
 However, Grievant had previously suffered an anxiety attack while responding to a crisis event and Nurse Manager Bender felt it would be best if he not carry the Support Pager for a while.


5.
Grievant was very frustrated about the long-standing AIP and complained about it regularly.  He felt that his removal from the Support Team was part of ongoing harassment and reprisal for his filling of prior grievances.  He had at least one grievance pending at that time.

6.
Alissa Wine is a Health Service Assistant at Sharpe Hospital assigned to Unit C2.  Health Service Assistants assign duties to Health Service Workers.  Because Ms. Wine was a Health Service Assistant on Unit C2, she assigned duties to Grievant and other Health Service Workers on that unit.


7.
Grievant reported to the Hospital around 7:00 AM on January 1, 2013.  Between 7:15 AM and 7:30 AM Grievant retrieved one of the two-way radios from the desk and was heading for the meeting of the Support Team. There are six or seven two-way radios at the desk.  More than one employee on Unit C2 may carry a radio, but only one employee is designated to respond to the radio pages for the Support Team.  Alissa Wine noticed where Grievant was going, and told him that he was no longer allowed to carry the Support Pager.  Grievant told Ms. Wine to, “kiss my ass” and proceeded to the Support Team meeting.


8.
Alissa Wine called the Nurse Clinical Coordinator (“NCC”), Michelle Shuttlesworth, and reported that Grievant was carrying the pager and told Ms. Wines to, “kiss my fucking ass.”  The NCC is the supervisor for the entire hospital in the absence of the Hospital Administrator.

9.
When Grievant arrived at the Support Team Meeting, NCC Shuttlesworth took him into her office to discuss the situation.  Grievant told her that he thought he was being harassed by management with the AIP
 and pager restriction.  NCC Shuttlesworth called and told Health Service Worker Scott Heater to report to the Support Team meeting for Unit C2 and carry the Support Pager.  NCC Shuttlesworth then continued to discuss with Grievant the pager issue and his inappropriate use of language directed toward other staff. Grievant agreed to not carry the pager
 and to try to avoid inappropriate language.  He then left the office and thanked the support team for being witnesses to his harassment.  

10.
Grievant was unhappy when he left the Support Team meeting, but he did not seem overly upset or angry.
 


11.
Around 7:30 AM, Grievant joined Alissa Wine and another Health Service Worker, Marcia Watson
, in the dining room where patients from C2 were being served breakfast.  The workers from the unit routinely help the patients get to the dining room and monitor the patients while they eat.

12.
The dining room had between twenty and twenty-five people in it at that time, including patients, two Food Service Workers (Randy West and Barbara Lance) and three Health Service staff members.  

13.
Scott Heater observed Grievant when he left the Support Team meeting and noted that Grievant didn’t seem to be overwrought or acting unusual.  Food Service Worker Randy West observed Grievant when he arrived in the cafeteria, and observed that he did not see anything unusual about Grievant or his behavior.  Yet, Ms. Wine and Ms. Watson testified that Grievant appeared to be very agitated, his hair was wild and his eyes looked extremely angry.  They indicated that his demeanor was threatening and dangerous. Out of all nine witnesses who observed Grievant on January 1, 2013, only Ms. Watson and Ms. Wine described his demeanor as out of the ordinary or threatening.  

14.
Grievant pulled out his keys, and the radio from his back pocket, dropped them on the small table where Ms. Wine and Ms. Watson were sitting and joined them.  Grievant was upset about his long-standing AIP and being prohibited from carrying the Support Pager.  Ms. Wine was on an AIP as well and Grievant was venting with her.  During this discussion the two of them were also discussing a news item about a shooting in the workplace and Grievant said something to the effect of, “now you know why we have people that walk around and does that kind of stuff, because they ride you to where you almost break.”  


15.
At one point, Ms. Watson and Ms. Wines were talking with Grievant about how he could deal with the AIP by documenting things that happened and file a grievance. Grievant stated, “I’ve got a level three hearing coming up and I can’t wait for the big guns
 to come up from Charleston and clean house.” Ms. Watson turned around quickly and asked what he said and Ms. Wine replied that it was just Ron talking and she would tell Ms. Watson later.

16.
Around 8:00 AM, Grievant, Ms. Wine and Ms. Watson helped return the patients from breakfast to the unit.  Ms. Watson and Ms. Wine were laughing and appeared to be in a good mood.
  Licensed Practical Nurse Brenda Thomas Ree spoke with Grievant briefly about getting his representative and meeting with Human Resources Director Cook the next day regarding his AIP. Grievant told Ms. Thomas Ree that he “wished someone from Charleston would come in and clean the place out from top to bottom.  LPN Thomas Ree did not notice anything unusual about Grievant’s behavior.

17.
Around 8:30 AM, Ms. Wine and Ms. Watson left the unit ostensibly to go to NCC Shuttleworth’s office to report that Grievant had said he was going to bring a gun to work and shoot people.  Instead of going directly to the NCC office they stopped at the dining room for breakfast.

18.
Both Ms. Wine and Ms. Watson said that they didn’t go directly to the NCC office because they believed Grievant was following them.  Ms. Watson testified that they stopped at the dining room for breakfast and Ms. Wine had something to eat, but Ms. Watson did not. Ms. Wine testified that they stopped for breakfast because Ms. Watson suffers from diabetes and needed something to eat.


19.
While in the dining room, Alisha Wine had a conversation with Health Service Worker, Latasha Wiles.  Ms. Wine told Ms. Wiles that Grievant threatened to bring a shotgun to work and shoot people. Ms. Wiles advised Ms. Wine to report the incident to NCC Shuttlesworth.  Ms. Wine told Ms. Wiles that Ms. Watson had called her Nurse Manager at home and reported what Ron had said, and the Nurse Manager told Ms. Watson to make a report to her the next morning.  After they had eaten, Ms. Wine and Ms. Watson left the dining room.


20.
Shortly after Ms. Wine and Ms. Watson left the dining room, Grievant came in and was complaining to Latasha Wiles about his AIP. Ms. Wiles did not observe anything threatening about Grievant’s demeanor.

21.
Around 9:00 AM, Alisha Wine went to NCC Shuttlesworth and told her that she was incorrect when she previously told her that Grievant said “kiss my fucking ass.”  Ms. Wine stated that Grievant had actually just said, “kiss my ass.”  She then went back to the unit and did not say anything to NCC Shuttlesworth about Grievant previously making a gun threat.


22.
Around 9:30 AM, Latasha Wiles realized that neither Ms. Wine nor Ms. Watson had reported the alleged incident to the NCC. She called Janice Woofter, Chief Nurse Officer (“CNO”), at home, and reported what Wine had told her.  CNO Woofter told Ms. Wiles that she would deal with the matter.  She then called the Director of Human Resources, Debbie Cook, who instructed CNO Woofter to get Grievant’s side of the story, and if she believed that he had made the threat, to suspend him pending an investigation. 


23.
Between 9:30 AM and 10:00 AM, CNO Woofter called NCC Shuttlesworth and relayed to her what she had been told by Ms. Wiles. She told NCC Shuttlesworth that she would be coming to the hospital to deal with the matter, and instructed NCC Shuttlesworth to get statements from Ms. Wine and Ms. Watson.

24.
Between 10:00 AM and 10:30 AM, NCC Shuttlesworth called Ms. Wine and Ms. Watson to her office to give written statements. Upon arriving at the office, Alissa Wine apologized to NCC Shuttlesworth for not coming to her earlier. Ms. Wine told NCC Shuttlesworth that she was reluctant to come forward because she had been involved in a situation where she previously reported another employee for threatening to bring a gun to work but nothing had happened and she had been laughed at by her peers.


25.
When asked at the level three hearing if she had ever reported another employee had threatened to bring a gun to work, Alissa Wine said she could not remember doing so. When asked if she had told NCC Shuttlesworth that she had made a prior report of this nature she again replied that she did not remember. When confronted with NCC Shuttlesworth’s statement Ms. Wine reluctantly admitted that she had previously made such a report.  Yet, when she gave her statement to the investigators on January 3, 2013, she told them that, “she had never heard threats of a gun before.”


26.
In the hand-written statement made by Marcia Watson,
 she wrote that Grievant had come into the dining room and sat with her and Alissa. She noted that Grievant was complaining about his AIP and they were advising him of ways to deal with it when he jumped up, threw his keys, badge, and radio on the table and said, “he was done, he would go home and get a gun and come back and shoot you sons of bitches.”
  Ms. Watson wrote that they told Grievant they were not trying to make him mad but just didn’t want to see him get fired and then Grievant sat back down.  At the level three hearing, Ms. Watson testified that Grievant was not very loud and that she believed two patients heard what he had said.  

27.
In the hand-written statement made by Alissa Wine,
 she recounted that she told Grievant that he could not carry the crisis pager and Grievant responded, “tell them to kiss my ass.” (Emphasis added.) This was the third time she had recounted the story between 7:30 AM and 10:00 AM. Each time she gave a different version of what Grievant allegedly said.  Ms. Wine wrote that Grievant came in and sat down at the table with her and Marcia Watson. She asked Grievant if he was okay and she states that he grabbed his badge off his shirt, and grabbed his keys, and threw them on the table, and stated, “I’ll just go home and get my shotgun and kill a bunch of people then that’ll show them.” She wrote that Grievant was very loud and was acting in a very threatening manner.  In subsequent statements and testimony given by Alissa Wine she added that Grievant also threw his radio on the table.  At the level three hearing, Ms. Wine testified that Grievant was so loud anyone in the dining room could hear him when he allegedly made the threat about the gun.
  

28.
CNO Woofter and NCC Shuttlesworth called Grievant to the NCC office to interview him. They brought in Grievant’s wife who also works at Sharpe Hospital. The interview was tape recorded and the recording was transcribed. Respondent’s Exhibit 7.

CNO Woofter told Grievant that his wife was there as his witness and she was taping the meeting so he could provide it to his representative at a later time.

 
29.
When CNO Woofter asked Grievant what had happened that morning, he began describing the incident with the pager. She then prompted Grievant by telling him that he had been accused of threatening to bring a gun to work. Grievant denied having said anything about bringing a gun to work, and described his comments about a news item he and Alissa Wine had discussed. Grievant opined that Ms. Wine and Ms. Watson may have misunderstood that statement.  


30.
At the conclusion of the meeting, CNO Woofter suspended Grievant without pay pending an investigation.  She arranged for the Sharpe Hospital Director of Security and Transportation, John Riffle, to take Grievant home so that his wife would have their car to drive herself home at the end of her shift.  John Riffle observed that Grievant was upset about his AIP, but he did not perceive Grievant to be dangerous in any way.
 
31.
CNO Woofter contacted Director Cook for guidance and was told to report the alleged threat to the police and to contact the DHHR Employee Management Unit to conduct an internal investigation.  At CNO Woofter’s direction, NCC Shuttlesworth called the state police and reported the allegations that were made regarding Grievant bringing a gun to the Hospital.  State Police Sargent Altman, told NCC Shuttlesworth that he was going to seek a felony warrant for “making terroristic threats” against Grievant that day.  

32.
Grievant was arrested at his home later that day, and released on bond the next day.


33.
After she found out about Grievant’s arrest and release, Alicia Wine called CNO Woofter and asked her how the hospital was going to protect her. She later called CNO Woofter and asked if she should get a restraining order against Grievant.  At a separate time, Alicia Wine attempted to convince CNO Woofter that they should complete paperwork which would begin the process of having Grievant involuntarily committed to a mental hospital.


34.
Sharpe Hospital Chief Executive Officer (“CEO”), D. Parker Haddix, sent Grievant a letter dated January 3, 2013, confirming his verbal suspension pending an investigation.  CEO Haddix wrote, “This action has become necessary due to your alleged terroristic threat of bringing a shotgun to work and killing people.” Respondent’s Exhibit 10.

35.
On January 3, 2013, a Work Place Violence Investigation was conducted by Work Place Violence Officer Don Raynes and Employee Performance Manager Kerri Nice.  Of the twenty to twenty-five people in the dining room at the time of the alleged incident on January 1, 2013, the investigators only interviewed Ms. Wine, Ms. Watson and patient J.C.
 They did not interview anyone else who was in the dining room because Alissa Wine told them patient J.C. was working in the dining room, but stated that she was not aware of anyone else who heard the alleged threat except Ms. Watson and possibly J.C. This is in sharp contrast to Ms. Wine’s level three and Circuit Court testimony, that Grievant was so loud anyone in the cafeteria would've heard him.  The investigators did not re-interview Grievant. Instead, they relied solely on the recording of Grievant’s meeting with NCO Woofter.

36.
J.C. told the investigators that Grievant was angry and upset that day and he heard Ms. Wine advised Grievant to come to her when things get bad. J.C. stated that he heard Grievant curse and use the “F” word but did not hear any threats made by Grievant. The summary of the statements made by Ms. Watson and Ms. Wine to the investigators were similar to their written statements that they gave to NCO Woofter.

37.
The investigators substantiated the charge against Grievant based upon Ms. Watson and Ms. Wine saying that “he was going to bring a gun to work and shoot some sons of bitches.”  They did not interview any of the employees who were working in the dining room at that time because Ms. Wine and Ms. Watson told them no one else heard what was said.


38.
By letter dated January 8, 2013, CEO Haddix informed Grievant that he was dismissed from employment with Sharpe Hospital for violating Department of Health and Human Resource Policy Memorandum 2123, Violence/Hostile Work Environment. No other specifics of the allegation were included in the letter. Respondent’s Exhibit 11. Grievant was not given a predetermination conference prior to his dismissal.


39.
Ms. Wine’s and Ms. Watson’s accounts of what happened in the dining room on January 1, 2013, differed on several key issues including; whether Grievant was very, very loud or not very loud, whether he said he was going to bring a gun or a shotgun, and whether Grievant said he was going to shoot “you sons of bitches” or “a bunch of people.”  Additionally, Ms. Wine’s testimony in the criminal proceedings often differed from her original statements.  Sometimes she added various cuss words to Grievant’s alleged statements and sometimes she left them out.  Sometimes she noted that Grievant was going to bring a shotgun, and other times it was just a gun.  Sometimes Grievant was allegedly ranting and raving from the time he entered the dining room and other times he was supposedly very quiet until the alleged outburst regarding the gun.  Often she said that Grievant made the threat so loudly that everyone in the dining room could have heard him, yet, she told the investigators, two days after the incident that only she, Ms. Watson and J.C. would have heard it.


40.
LPN Brenda Thomas Ree has worked in Unit C2 for five years and has worked closely with Grievant, Ms. Wine and Ms. Watson.  She described an incident where she and a coworker had watched a television show involving a woman who had conspired to have her parents killed.  Ms. Wine came into the room in the middle of the conversation while the coworker was recounting the story.  Ms. Wine left the room and shortly thereafter, Ms. Thomas Ree was called to Janice Woofer’s Office. CNO Woofter told her that Ms. Wine had said that he was planning to kill his parents and CNO Watson wanted to know if that was what the co-worker said.  LPN Thomas Ree testified that Ms. Wine and Ms. Watson, “take a little thing and blow it up to something huge.” She gave a couple of examples of such incidents.

41.
Two Food Service Workers, Randy West and Barbara Lantz, were present in the dining room on January 1, 2013, when Grievant was supposed to have made a threat to bring a gun to work.  It is more likely than not that if Grievant had made a loud threat in the manner described by Ms. Wine, these Food Service Workers would have heard and made note of it.  Neither Mr. West nor Ms. Lantz heard Grievant raise his voice or make a threat.

Discussion

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


Grievant, as a permanent state employee in the classified service, could only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965). See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam). “Oakes v. W.Va. Dept. of Finance and Administration, supra, requires that a violation sufficient to support a dismissal be of a substantial nature and that if it involves a violation of a statute or official duty, it must be done with wrongful intent.” Serreno v. West Va. Civil Serv. Comm’n, 169 W. Va. 111, 115, 285 S.E.2d 899, 902 (1982) (per curiam). “‘Good cause’ for dismissal will be found when an employee’s conduct shows a gross disregard for professional responsibilities or the public safety.” Drown v. West Va. Civil Serv. Comm’n, 180 W. Va. 143, 145, 375 S.E.2d 775, 777 (1988).

Combining Respondent’s two letters to Grievant, the reason listed for the disciplinary action was allegedly making a “terroristic threat of bringing a shotgun to work and killing people” in violation of the Department of Health and Human Resource Policy Memorandum 2123 entitled “Violent/Hostile Work Environment.”  In her level three testimony, Director of Human Resources Debbie Cook confirmed that this was the sole reason for dismissing Grievant from employment.  DHHR Policy Memorandum 2123, defines Nondiscriminatory Hostile Workplace Environment as:

Verbal, non-verbal or physical conduct not discriminatory in nature that is so atrocious, intolerable, and so extreme and outrageous as to exceed the bounds of decency and which creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way unreasonably overburdens or precludes an employee(s) from reasonably performing her or his work. All employees are expected to refrain from disrupting the normal operations of the Agency, refrain from profane, threatening/abusive language or violet physical acts toward others.

 A serious verbal threat to bring a gun to work and kill people at the Hospital would meet this definition. Accordingly, in order to meet the burden of proof, Respondent must prove, by a preponderance of the evidence, that on January 1, 2013, Grievant, threatened to bring a gun to work and kill people.

 
 Grievant alleges that he did not make any threat to kill or harm people at the Hospital.  He opines that Ms. Wine and Ms. Watson either misunderstood his innocent comments and blew them out of proportion, or intentionally misrepresented his words and actions.  He asserts that the Sharpe Hospital management was predisposed to believe those accusations because they were already harassing him because of his prior grievances.

Ultimately, there were only three people who testified regarding what Grievant Morris said and did in the dining room on the morning; Grievant, Alissa Wine and Marcia Watson.  Their versions of what happened are widely divergent.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).

The Grievance Board has applied the following factors to assess a witness’s testimony: (1) demeanor; (2) opportunity or capacity to perceive and communicate; (3) reputation for honesty; (4) attitude toward the action; and (5) admission of untruthfulness. Additionally, the administrative law judge should consider (1) the presence or absence of bias, interest or motive; (2) the consistency of prior statements; (3) the existence or nonexistence of any fact testified to by the witness; and (4) the plausibility of the witness’ information. Yerrid v. Div. of Highways, Docket No. 2009-1692-DOT (Mar. 26, 2010); Shores v. W. Va. Parkways Econ. Dev. & Tourism Auth., Docket No. 2009-1588-DOT (Dec. 1, 2009); Elliott v. Div. of Juvenile Serv., Docket No. 2008-1510-MAPS (Aug. 28, 2009); Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999).

Grievant certainly has a personal interest in his testimony.  However, while he was strident in his position, he did not falter in his answers and appeared to be forthright and cooperative.  His version of what he said in the dining room has not changed materially from his first recorded statement given on January 1, 2013.  In fact, he also made the statement about wanting someone from Charleston to come and “clean house” to LPN Brenda Thomas Ree shortly after the alleged incident in the dining room. Grievant admitted that he often curses and that he told Ms. Wine to, “kiss my ass.”  Grievant’s testimony, while sometimes rambling and passionate, was consistent and credible.

On the other hand, the testimony of Ms. Wine and Ms. Watson was less believable. Both Ms. Wine and Ms. Watson were nervous and somewhat evasive in their demeanor.  Ms. Watson seemed particularly combative.  Additionally, they have a reputation among at least some of their coworkers for exaggeration and blowing innocent matters out of proportion.  An example of Ms. Wine’s evasiveness was her statement that she could not remember reporting another employee for threating to kill someone.  She had to be confronted with the statement from NCC Shuttlesworth before she would admit to the incident.


Additionally, the statements of these two witnesses were inconsistent from the beginning. One said Grievant was going to bring a shotgun and the other merely said a gun.  One said Grievant was “very very loud” while the other said Grievant was not loud or maybe “a little loud.” In her first written statement, Ms. Watson wrote that Grievant said he was going to “come back and shoot you sons of bitches.” In contrast Ms. Wine wrote that Grievant said he was going to “kill a bunch of people then that’ll show them.” Ms. Wine testified under oath, at the level three hearing and at trial that Grievant was yelling so loud that everyone in the dining room could hear the threat he made.  Yet, two days after the alleged incident she told the investigators that only she, Ms. Watson and patient J.C. could have heard it.
  Within two and a half hours on the morning of January 1, 2013, Ms. Wine had given three different versions of Grievant’s simple statement, “kiss my ass.” Findings of Fact 20 and 26, supra.

Both Ms. Wine and Ms. Watson repeatedly testified that they were frightened of Grievant from the time they saw him enter the dining room, and were terrified for their safety after he allegedly made his gun threat.  Yet they went back to the unit with Grievant instead of reporting the threat to anyone.  The coworker who saw them return to the unit said they were laughing and happy for the half hour she worked with them. They went back to the dining room to eat breakfast but cannot agree upon which one of them had to eat. Ms. Wine told her story to Ms. Wiles who told them to report it to the NCC or CNO Woofter immediately, but an hour later Ms. Wiles called Ms. Woofter because she noticed that Ms. Wine and Ms. Watson had still not reported the incident.  At 9:00 AM, Ms. Wine did talk to NCC Shuttlesworth to tell her that she had exaggerated Grievant’s reply to her regarding carrying the pager yet she did not report that Grievant had made a gun threat to her nor did she seem to be afraid.
  In short, neither of them was behaving like they were afraid for their safety.

Both of these witnesses admitted that their stories about what happened were very different.  Neither could explain why they might be different, but each insisted that she was the one telling the accurate story. When Ms. Wine was asked at the criminal trial why each of her subsequent statements were different from the ones that came before she stated that her memory of the event improved over the months as she thought about.  This explanation is counter-intuitive at best.

Finally, J.C., whom Ms. Wine and Ms. Watson said heard the threat, described Grievant’s demeanor and noted that he was cursing but did not hear Grievant make a threat.  The two Food Service workers who were in the dining room said that they did not hear any shouting or Grievant making a threat even though Ms. Wine testified more than once that Grievant was so loud that everyone in the dining room would have heard him.  Ultimately, these witnesses have a reputation for embellishing stories, their prior statements are inconsistent, and the observations of other workers render their accounts implausible.  In short, their testimony is not credible and can be given little to no weight.

The disciplinary action taken against Grievant was based upon the allegations that Ms. Wine and Ms. Watson made that Grievant threatened to bring a gun to work and kill people. Since their testimony is not credible, Respondent failed to prove that Grievant made that threat.
  Accordingly, the grievance is GRANTED.
Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


2.
Grievant, as a permanent state employee in the classified service, could only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965). See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004) (per curiam). 


3.
 SEQ CHAPTER \h \r 1In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).


4.
The Grievance Board has applied the following factors to assess a witness’s testimony: (1) demeanor; (2) opportunity or capacity to perceive and communicate; (3) reputation for honesty; (4) attitude toward the action; and (5) admission of untruthfulness. Additionally, the administrative law judge should consider (1) the presence or absence of bias, interest or motive; (2) the consistency of prior statements; (3) the existence or nonexistence of any fact testified to by the witness; and (4) the plausibility of the witness’ information. Yerrid v. Div. of Highways, Docket No. 2009-1692-DOT (Mar. 26, 2010); Shores v. W. Va. Parkways Econ. Dev. & Tourism Auth., Docket No. 2009-1588-DOT (Dec. 1, 2009); Elliott v. Div. of Juvenile Serv., Docket No. 2008-1510-MAPS (Aug. 28, 2009); Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999).

5.
Respondent did not prove the charges against Grievant by a preponderance of the evidence.


Accordingly, the grievance is GRANTED and Respondent is ORDERED to immediately reinstate Grievant to his former position. Respondent is ORDERED to pay Grievant back pay from January 1, 2013, to the day he is reinstated, plus statutory interest, and to restore all benefits that Grievant would have accumulated had he not been suspended or dismissed.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATED: MARCH 24, 2014




__________________________








WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� An expedited grievance is filed directly to level three.


� There was no testimony regarding the ratio of male to female staff on the unit.


� Grievant often mistakenly referred to the AIP as a PIP, Performance Improvement Plan.  However, it was clear from all of the evidence that it was an Attendance Improvement Plan.


� Scott Heater picked up a different two-way radio to use as the Support Pager and Grievant kept the radio he had with him.  Grievant was not prohibited from carrying a radio.


� Testimony of NCC Shuttlesworth and Scott Heater.


� At that time, Marcia Watson had been employed for five years as a full-time Health Service Worker.  Prior to that time she had worked part-time at Sharpe  Hospital.


� In this context, "the big guns" is clearly a reference to the DHHR state level managers.


� Level three testimony of Licensed Practical Nurse, Brenda Thomas Ree, who worked with and observed Grievant, Ms. Wine and Ms. Watson when they returned to the unit and worked directly with them from around 8:00 AM until 8:30 AM.


� Respondent's Exhibit 1, Sharpe Hospital Work Place Violence Investigation Report.


� Respondent's Exhibit 2.


� The portion in quotation marks is written exactly how it appears in Ms. Watson's written statement.


� Respondent's Exhibit 3.


� Of course this statement is in sharp contrast to Ms. Watson's account that Grievant was not very loud and had only been heard by two patients.


� Grievant claims that before the tape started he had asked to have a representative present and this request was not granted.  Clearly, this was a meeting where matters leading to discipline were being discussed and Grievant was entitled to have a representative of his choosing at the meeting if he so requested.  Beaton et al. v. Dep’t of Health & Human Res., Docket No. 2013-0496-CONS (Dec. 20, 2013).


� To protect the patient's right to privacy, initials are used in place of the patient's name herein.


� Level three testimony of Kerri Nice, DHHR Employee Performance Manager.


� A predetermination conference and fifteen (15) day notice are not required when the public interests are best served by withholding the notice or when the cause of dismissal is gross misconduct. 143 C.S.R. 1 § 12.2.a.


� Between the time of his dismissal and the level three hearing, Grievant was tried and acquitted on the felony charge of making terroristic threats.  This result was given no weight or consideration in the grievance matter, but the transcript of the testimony of Ms. Wine and Ms. Watson at the criminal trial was admitted for the sole reason of impeachment.


� Level three testimony of Randy West and Barbara Lantz.


� It seems more than coincidental that the only time Ms. Wine said that others would not have heard what Grievant said was when she was asked by the investigators if anyone else could verify her allegation.  


� Oddly enough, both Ms. Wine and Ms. Watson left this detail out of their timeline of events that morning.


� It is clear that Grievant spent too much of his work day complaining to his coworkers about his treatment by the management and that he used inappropriate language.  However, these issues were not the basis of his discipline in this instance.
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