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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ROGER CRITES, et al.,



Grievants,

v.






Docket No. 2012-1491-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievants, Roger Crites, David Marple, Sr., Becky Martin, Lucas Robert Lamb, Alicia Lopez, Ina Jean Goff, Tammie Posey, Deborah Warner, Robert Edward Webb and Larry Foster, filed this grievance on or about June 29, 2012, against their employer, William R. Sharpe, Jr. Hospital.  Grievants allege, “Unnecessary mandated overtime on unit due to Hospital reassigning unit staff elsewhere.”  As relief, Grievants seek, “To be made whole including cessation of transferring staff when it brings unit below acuity as well as ending nonemergency mandation.”  


This grievance was denied at level one on May 16, 2013.  A level two mediation session was conducted on August 29, 2013.  Grievants perfected their appeal to level three on September 12, 2013.  Prior to a scheduled level three hearing, the parties notified the Grievance Board that they were requesting that the matter be decided on the record developed at level one.  This request was granted by the undersigned.  The parties were given until December 16, 2103, to submit any fact/law proposals.  Grievants appeared by their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  
Respondent appeared by its counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature consideration upon receipt of Respondent’s proposed findings of fact and conclusions of law on December 17, 2013.


Synopsis


Grievants are employed as Health Service Workers and Health Service Assistants at William R. Sharpe, Jr. Hospital.  Grievants allege that they were unfairly required to work overtime and that Sharpe Hospital’s mandatory overtime practices are discriminatory.  Respondent counters that its mandatory overtime practices are not discriminatory, and are not applied in an arbitrary and capricious manner.  Grievants did not meet their burden of proof by demonstrating that Respondent’s overtime practices were discriminatory or arbitrary and capricious.  This grievance is denied.


The following findings of fact are based upon the record developed at level one.


Findings of Fact


1.
Grievants are employed as Health Service Workers and Health Service Assistants at Sharpe Hospital.


2.
Grievants disagree with Sharpe Hospital’s mandatory overtime practices.  Grievants allege that the Hospital’s mandatory overtime practices are unnecessary, are arbitrary and capricious, and are discriminatory against them.


3.
Roger Crites provided evidence at level one to support Grievants’ allegations.  He gave one example of the way mandatory overtime is assigned, but it was stated that similar situations have happened to each of the Grievants.


4.
Mr. Crites is employed full-time on day shift as a Health Service Assistant, assigned to Unit G1.  On June 22, 2012, a Licensed Practical Nurse, who was scheduled for a 16-hour shift on G1, called off work.  


5.
Consequently, Mr. Crites was mandated to work overtime for the evening shift.  Hospital management moved a licensed professional from Unit C2 to replace the absent Licensed Practical Nurse.  Then, a Health Service Worker from G1 was sent to work on C2.  Grievants argue that, as Health Service Assistants and Health Service Workers, the Hospital’s policy should not mandate them to work overtime due to the absence of a Licensed Practical Nurse, a higher classification.


6.
Grievants offered into evidence a chart showing overtime in various Units for the week of April 7 through April 13, 2013.  The chart revealed that Health Service Assistants and Health Service Workers worked more overtime than Licensed Practical Nurses and Registered Nurses during that time period.  The chart also shows that there were significantly more Health Service Assistants and Health Service Workers employed at Sharpe than licensed employees.


Discussion


 As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants argue that Health Service Assistants and Health Service Workers should not be required to work overtime when a Licensed Practical Nurse is absent because the Licensed Practical Nurse is in a higher classification.  They allege this is discriminatory.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  


In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


When setting schedules for Sharpe Hospital, those charged with such a task are required to first consider the needs of the patients.  Hospital management cannot predict  or prevent employees from calling off work at the last minute.  Although it does appear that Health Service Assistants and Health Service Workers are mandated to work overtime more than licensed employees, this likely occurs because there are more Health Service Assistants and Health Service Workers than licensed employees.


Grievants assert that if a licensed employee calls in sick, then a licensed employee should always cover the absence.  This is not always possible.  On the example date of June 22, 2012, the acuity level for Unit G1 was three licensed professionals, including at least one Registered Nurse, and five Health Service Assistants or Health Service Workers.  When the Licensed Practical Nurse called off work, that rendered G1's acuity level short by one licensed worker.  


Unit C2 required only two licensed professionals on evening shift on that date even though three licensed workers were scheduled. In order to meet the acuity level for licensed professionals on G1, one of the licensed professional from C2 came to work on G1.  Mr. Crites remained on G1 and worked as a Health Service Assistant, and a Health Service Worker from G1 moved to C2 to maintain the overall acuity level on that unit.  In order to maintain acuity at the hospital, this system would appear to be the most reasonable solution at this time.  As Respondent notes, a more reasonable alternative would be the posting and hiring for the numerous vacant licensed professionals positions at the hospital.
 


In any event, Grievants are non-licensed employees.  They are not similarly-situated to the licensed employees with whom they seek comparison.  The record would appear to demonstrate that all employees within the same classification are treated the same when it comes to assignment of mandatory overtime.  Accordingly, Grievants did not meet their burden of proving that they were the victims of discrimination.


Sharpe Hospital acknowledges that Health Service Assistants and Health Service Workers play an important role in patient care, and that they have demanding and stressful jobs.  However, mandatory overtime due to budget limitations, legislative appropriations, absences of employees, and vacant positions are outside Sharpe Hospital’s control.  While this situation is unfortunate, the current system to address acuity levels for proper patient care cannot be characterized as arbitrary and capricious given the record of this grievance.
 


The following conclusions of law support the decision reached.


Conclusions of Law


1.
 As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


3.
Grievants failed to demonstrate that they were the victims of discrimination.


4.
Given the circumstances outlined above, Grievants did not demonstrate that Respondent’s practices regarding mandatory overtime were arbitrary and capricious.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: February 12, 2014                      


___________________________









Ronald L. Reece









Administrative Law Judge
	�Respondent has submitted requests to the Division of Personnel to hire additional professional personnel, but this request has been denied.


	�"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.   See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts.









