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Intervenor.











DECISION

Grievant, Rebecca Keatley, filed this grievance against her employer, the Mingo County Board of Education, on August 7, 2013.  The statement of grievance, as set forth in the appeal to level three, reads: 

WV 18A-4-16 and 18A-4-7a Non-Hire.  Head cheer coach Matewan PreK-8 and Mingo County Board policy relating to administrators holding coaching positions.
  Grievant is most qualified applicant for position.  Position was never vacant.

As relief Grievant sought, “[p]lacement in position, back pay, related benefits, and interest.”


 A conference was held at level one on August 23, 2013, and a level one decision was issued denying the grievance.
  Grievant appealed to level two on September 19, 2013.  A mediation session was held on November 5, 2013.  Grievant appealed to level three on November 20, 2013.  A level three hearing was held before Administrative Law Judge Landon R. Brown, on March 6, 2014, at the Grievance Board’s Charleston office.  Grievant was represented by Michael Hennessey, West Virginia Education Association, Respondent Mingo County Board of Education was represented by Leslie K. Tyree, Esquire, and Intervenor was represented by Jeremy Radabaugh, West Virginia Education Association.  This matter became mature for decision on April 18, 2014, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law.  This matter was transferred to the undersigned for administrative reasons on July 10, 2014.


Synopsis

Matewan Middle School and Matewan Elementary School were merged to form Matewan Pre K-8 at the beginning of the 2013-2014 school year.  Grievant was notified in the Spring of 2013 that her professional extracurricular contract as cheerleading coach at Matewan Middle School was being terminated at the end of the 2012-2013 school year, due to the closure of Matewan Middle School.  The cheerleading coach assignment at Matewan Pre K-8 was posted in the late Spring of 2013, and Grievant applied, but was not selected.  Grievant did not challenge her non-selection, but rather contended that the assignment should not have been posted because it was never vacant, and alternatively, that the assignment was the same assignment that existed in the prior school year, and she was entitled to retain the assignment.  As to the second argument, the statute on which Grievant relies applies only to service personnel extracurricular assignments, not professional extracurricular assignments.  As to the first argument, the record does not reflect that a majority of the classroom teachers voted to receive priority in filling positions at the new school.  Further, the statute on which Grievant relies does not apply to extracurricular assignments.

 
The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant has been employed by the Mingo County Board of Education (“MBOE”) for 22 years.  During the 2012-2013 school year Grievant was employed at Matewan Middle School (5-8) as a teacher, and was the cheerleading coach at that school.  Grievant was the cheerleading coach at Matewan Middle School for 22 years.


2.
Matewan Middle School was closed and merged with Matewan Elementary School effective after the end of the 2012-2013 school year.  The new school is known as Matewan Pre K-8.  Because of the closure of Matewan Middle School, Grievant, along with all other coaches at the school, was notified by letter dated March 5, 2013, that her cheerleading coach contract would be terminated at the end of the 2012-2013 school year.


3.
In the late spring of 2013, MBOE posted the cheerleading coach assignment at Matewan Pre K-8 for the 2013-2014 school year.  Grievant and Marcella Charles applied for the assignment.  Interviews were conducted sometime in May 2013 by a three-member interview committee.  On June 28, 2013, the committee recommended Ms. Charles for the assignment.  This recommendation was accepted by the State Superintendent of Schools.


4.
During the 2013-2014 school year, Grievant was employed as a teacher at Matewan Pre K-8.


5.
Grievant was suspended without pay from her cheerleading coach assignment for two weeks in January 2010, for insubordination.  In October 2012, Grievant received a written warning for leaving cheerleading practice early and leaving the students unattended after school.


6.
On February 23, 2012, Grievant received an unsatisfactory evaluation of her performance as cheerleading coach from Principal Shannon Blackburn.


7.
The record does not reflect whether a majority of the classroom teachers at Matewan Middle School voted in favor of receiving priority in filling positions at Matewan Pre K-8.




Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Coaching positions are professional extracurricular assignments.  In a grievance challenging the selection process used for a coaching position, the provisions of W. Va. Code § 18A-4-7a, cited by Grievant in the statement of grievance, are not applicable.  Hall v. Mingo County Bd. of Educ. Docket No. 95-29-529 (Mar. 28, 1996); Foley v. Mineral County Bd. of Educ., Docket No. 93-28-255 (Oct. 29, 1993); Smith v. Logan County Bd. of Educ., Docket No. 91-23-040 (July 31, 1991).  The standard of review for filling coaching positions is whether the Board abused its discretion in the selection or acted in an arbitrary or capricious manner.  Dillon v. Bd. of Educ. of County of Wyoming, 177 W. Va. 145, 351 S.E.2d 58 (1986); Butta v. Wood County Bd. of Educ., Docket No. 99-54-466 (Dec. 23, 1999); Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993); Smith, supra.


Grievant, however, did not challenge the selection process at level three, rather she argued first, that, because this was a merger, in accordance with the provisions of West Virginia Code § 18A-4-8f, only new positions should have been posted and filled, and that the cheerleading coach assignment was not a new position.
  Grievant’s second argument was that the assignment at issue was the same assignment she held during the 2012-2013 school year, and she was entitled to retain the assignment from one year to the next, relying on the provisions of W. Va. Code § 18A-4-16(6).  This second argument will be addressed first.


W. Va. Code § 18A-4-16 provides, in pertinent part, as follows:


(1) The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered regular positions, as provided by section eight [§ 18A-4-8] of the article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.


. . .


(6) An employee who was employed in any service personnel extracurricular assignment during the previous school year shall have the option of retaining the assignment if it continues to exist in any succeeding school year.  A county board of education may terminate any school service personnel extracurricular assignment for lack of need pursuant to section seven [§ 18A-2-7], article two of this chapter.  If an extracurricular contract has been terminated and is reestablished in any succeeding school year, it shall be offered to the employee who held the assignment at the time of its termination . . ..

(Emphasis added).  Respondent correctly pointed out that this provision which confers priority to an extracurricular assignment speaks only to a priority for service personnel, and is not applicable to professional personnel such as Grievant.  While one could argue that the last sentence of subsection six set forth above does not delineate between service and professional extracurricular assignments, the entire subsection deals with service personnel extracurricular assignments, and it is clear that this sentence is a continuation of the discussion set forth in the previous two sentences, and it is not applicable to a professional extracurricular assignment.  Assuming that this coaching assignment could be considered the same assignment Grievant held at Matewan Middle School, Grievant did not have any preferential rights to the assignment by virtue of any statutory provision.  The undersigned would further note that, even if this provision were found applicable to professional extracurricular assignments, there was no evidence placed into the record comparing the posted cheerleading coach assignment to the assignment Grievant held the prior 22 years, leaving the undersigned with no information to support a conclusion that it was the same assignment.


As to Grievant’s first argument, West Virginia Code § 18A-4-8f, which Grievant cites for the proposition that there was never a vacancy, sets forth an optional procedure for filling positions at the new school created by a merger.  It provides, in pertinent part, the following:

(a)  Notwithstanding any provision of this article to the contrary, when a majority of the classroom teachers or school service personnel, who vote to do so, in accordance with procedures established in this section, and who are employed by a county board, the board shall give priority to classroom teachers or school service personnel in any schools or schools to be closed as a result of a consolidation or merger when filling positions in the new school created by consolidation or newly created positions in existing schools as a result of the merger.







. . .

(d)  If a majority approves, the teachers or school service personnel in the school or schools to be closed have priority in filling new positions in the new or merged schools for which the teachers are certified or for which the school service personnel are qualified and meet the standards set forth in the job posting on the basis of seniority within the county.  A teacher or school service person may receive priority for filling a position at a school affected by merger or consolidation only for the position being created by the influx of students from a consolidated or merged school into the school receiving students from their closed school or grade level.


(1)  The most senior teacher from the closed school or schools shall be placed first, the second most senior shall be placed next and so on until all the newly created positions are filled, or until all the teachers in the closed school or schools who wish to transfer into the newly created positions are placed.


. . .


(3)  If there are fewer new positions in the newly created school or merged school than there are classroom teachers or school service personnel from the school or schools to be closed, the teachers or school service personnel who were not placed in the new positions retain the same rights as all other teachers or service personnel with regard to seniority, transfer and reduction in force.


This statute is not applicable to this situation because, first, the record does not reflect that a majority of the classroom teachers at Matewan Middle School voted in favor of receiving priority at the new school.  Further, this statute applies to classroom teaching positions.  The statute does not in any way indicate that it addresses professional extracurricular assignments, and the undersigned cannot conclude that such assignments are covered by these statutory provisions.  Grievant failed to demonstrate that she was entitled to retain the cheerleading coach assignment.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
The assignment at issue was a professional extracurricular assignment.    In a grievance challenging the selection process used for a coaching position, the provisions of W. Va. Code § 18A-4-7a are not applicable.  Hall v. Mingo County Bd. of Educ. Docket No. 95-29-529 (Mar. 28, 1996); Foley v. Mineral County Bd. of Educ., Docket No. 93-28-255 (Oct. 29, 1993); Smith v. Logan County Bd. of Educ., Docket No. 91-23-040 (July 31, 1991).  The standard of review for filling coaching positions is whether the Board abused its discretion in the selection or acted in an arbitrary or capricious manner.  Dillon v. Bd. of Educ. of County of Wyoming, 177 W. Va. 145, 351 S.E.2d 58 (1986); Butta v. Wood County Bd. of Educ., Docket No. 99-54-466 (Dec. 23, 1999); Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993); Smith, supra.


3.
“An employee who was employed in any service personnel extracurricular assignment during the previous school year shall have the option of retaining the assignment if it continues to exist in any succeeding school year.”   W. Va. Code § 18A-4-16(6).  (Emphasis added.)  This Code § also provides that if an extracurricular contract is terminated in one year and reestablished in any succeeding school year, “it shall be offered to the employee who held the assignment at the time of its termination.” This provision is not applicable to professional extracurricular assignments.


4.
“If a majority approves, the teachers or school service personnel in the school or schools to be closed have priority in filling new positions in the new or merged schools for which the teachers are certified or for which the school service personnel are qualified and meet the standards set forth in the job posting on the basis of seniority within the county.”  W. Va. Code § 18A-4-8f(d).  This statutory provision is not applicable to professional extracurricular assignments.


5.
Grievant did not demonstrate that she was entitled to retain the extracurricular cheerleading coach assignment she had held at Matewan Middle School.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
July 28, 2014




Administrative Law Judge
�  Grievant did not address this argument at level three, and this argument is deemed abandoned.


�  The copy of the level one decision provided to the Grievance Board is not signed or dated.


�  The State Department of Education assumed control over Mingo County schools many years ago, and controls the hiring of all personnel for all positions.


�  Respondent did not raise a timeliness defense to this argument.


�  Although there appeared to be some concern at the level three hearing that this argument had not been properly raised by Grievant prior to the hearing, it is clear that the grievance form cites the statute applicable to this argument, and that Grievant’s representative made this argument in his opening statement.






