THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JAMES E. RATCLIFF,

Grievant,

v.







Docket No. 2010-1211-DEP

DEPARTMENT OF ENVIRONMENTAL PROTECTION,

Respondent.

DECISION 
Grievant, James E. Ratcliff, filed a level one grievance against his employer, Respondent, Department of Environmental Protection (“DEP”), dated March 9, 2010, stating as follows:  “I have a OA3 Position (Diana Smith) that was recently vacated.  I have been advised the position will not be replaced under the current program and duties, with a different supervisor.  I consider this a functional demotion.  Also this prevents and complicates my ability to perform my program duties and assignments.  This is a pattern of reducing my staff and duties.”  As relief sought, Grievant states “I wish to be made whole.  I want to post/hire OA3 to perform the job functions assigned under the current duties and assignments of the blaster certification program with a supervisory role over that position.”    
The level one hearing was conducted on June 13, 2012, and September 25, 2012.  The grievance was denied by a recommended decision dated February 20, 2013, and adopted on February 22, 2013.  Grievant appealed to level two on February 26, 2013.  A level two mediation was conducted on May 10, 2013.  Grievant perfected his appeal to level three on May 17, 2013.  A level three hearing was held on March 25, 2014, and March 26, 2014, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person and with his representative, Steve Thompson.  Respondent appeared by counsel, David A. Stackpole, Assistant Attorney General.
  The parties submitted their written proposed Findings of Fact and Conclusions of Law on June 2, 2014.  However, on June 23, 2014, Respondent, by counsel, filed “Respondent’s Objections to Grievant’s Proposed Conclusions of Law & Proposed Findings of Fact.”  Thereafter, on July 7, 2014, Grievant filed “Grievant’s Objections to the Respondent’s Objections.”  
In its formal objection, Respondent raises challenges to statements Grievant makes in his proposed Findings of Fact and Conclusions of Law.  In his objection, Grievant challenges Respondent’s ability to file such an objection.  It is noted that the undersigned knows of no rule or regulation that would prohibit a party from filing an objection such as the ones filed by both parties in this case.  Further, while they are not common, such objections have been submitted in other cases in the past.  The undersigned views these formal, written objections, for the most part, as attempts to clarify a parties’ position, or to correct what one party believes to be an error made in the opposing party’s proposals.  The undersigned is abundantly aware that the parties in this case disagree on most all issues, and will not consider any “new” evidence or claims raised after the close of evidence.  To that extent, the objections are noted for the record.  This decision is being based on the evidence presented, and not simply on arguments of the parties.  However, as these formal objections are directly related to the filed proposed Findings of Fact and Conclusions of Law, this matter became mature for decision on July 7, 2014.
Synopsis


Grievant alleges that he was functionally demoted as a result of changes that his supervisor has made to the organizational structure of his agency.  Grievant further alleges that the changes implemented by management were arbitrary and capricious, have diminished his duties, and interfered with his ability to manage his program.  Respondent denies Grievant’s claims, arguing that Grievant has not been functionally demoted and that all changes implemented by Grievant’s supervisor have been proper and within his discretion.  Grievant failed to meet his burden of proving his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.   
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, James E. Ratcliff, is employed by DEP as an Environmental Resources Program Manager in the Office of Explosives and Blasting (“OEB”).  Grievant has been so employed since 2002.

2.
At the time Grievant was hired, Mike Mace was the Chief of OEB. Mr. Mace was Grievant’s immediate supervisor. Mr. Mace remained in that position until 2006.


3.
In or about January 2006, Mr. Mace instituted a reorganization of OEB which changed Grievant’s duties and/or responsibilities.  Grievant filed a grievance over these changes.  

4.
Mr. Mace left his position at OEB somewhat abruptly in or about February 2006.  Thereafter, DEP Secretary Randy Huffman reversed the reorganization that Mr. Mace had implemented.   Upon discussing the same with Mr. Huffman, Grievant did not pursue his grievance any further.

5.
In or about February 2006, DEP Secretary Huffman named David Vande Linde as Acting Chief of OEB. 
6.
Soon after he was appointed Acting Chief, Mr. Vande Linde implemented a reorganization of OEB.  Grievant’s duties and responsibilities changed as a result of this reorganization, but he did not grieve the same.  

7.
Over the years since Mr. Vande Linde became Chief of OEB, the number of people, positions, and programs that Grievant was to supervise has changed.  Grievant has had as many as four people to supervise at one time, but now he supervises only two positions, one of which is vacant.       

8.
Mr. Vande Linde has been responsible for making decisions as to the organization of OEB since 2006, and he directed the changes in Grievant’s job duties.

9.
Even though Grievant has remained classified as an Environmental Program Manager 1 since he was hired at OEB, he regularly used the title Assistant Chief of OEB until Mr. Vande Linde told him to stop.  Grievant used the title until in or about 2009.  Grievant did not file a grievance regarding this matter.

10.
Mr. Vande Linde made decisions affecting which employees and programs that Grievant would supervise and manage.  In 2008, he made the decision to eliminate a secretary position supervised by Grievant when the person holding that position retired.  Grievant did not file a grievance regarding the same.  Then, in 2010 and 2011, Mr. Vande Linde moved a vacant OA III position from Grievant’s position and placed it under his own.  He previously would not allow Grievant to fill said position.  Under the new structure, this OA III position would work for three people:  Mr. Vande Linde, Grievant, and Darrell O’Brien.  Mr. Vande Linde filled the position without input from Grievant on two occasions.  

11.
The OA III, now Roberta Vanness, spends about 50% of her time doing work for Grievant.  The other 50% of her time is spent doing work for Mr. Vande Linde and Mr. O’Brien.

12.
Mr. Vande Linde has made managerial decisions to change the manner by which the clerical staff inputs their work time for the office “time and activity reports.”  He has had them input all of their time as “Administrative” instead of having them input it based upon program, such as “Blasting.”  Grievant disagrees with this decision and has instructed the OA IIIs to change how they input time, but they have not.   

13.
Grievant now has no authority to discipline or evaluate the performance of the OA III that does work for him.  If he has any issues with the performance of the OA III, he has to go to Mr. Vande Linde to address them.  Grievant has done this in the past to correct an issue with correspondence.  
14.
Grievant has remained an Environmental Program Manager 1 since he was hired in 2002.  Grievant has not been formally demoted and has received no decrease in pay.

Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence supports both sides equally, the Grievant has not met his burden.  Id.


Grievant alleges that he has been functionally demoted as Respondent has removed staff members and programs from his supervision, changed his job title, and changed his duties and responsibilities over time.  Grievant argues that his duties have been slowly eroding since he got a new supervisor in 2006, but culminated when he was not allowed to fill an OA 3 position in 2010 prior to filing this grievance.    Respondent denies all of Grievant’s claims, and asserts that Grievant has not been functionally demoted.  At level three of the grievance process and in his proposed submissions, Grievant raised a number of claims not mentioned in his statement of grievance, including nondiscriminatory hostile workplace harassment, reprisal/retaliation, harassment, and violations of due process.  Grievant did not move to amend his claim at any time prior to the level three hearing in this matter.  Accordingly, those claims are not properly before the Grievance Board.  As such, only the claim of functional demotion will be addressed herein.  It is noted that the undersigned allowed Grievant to present evidence of events occurring prior to the incident mentioned in the statement of grievance because Grievant alleged that the functional demotion was the result of changes to his job duties over the course of several years, and this timeline was relevant to his claim.  However, the undersigned noted that she would not allow him to relitigate any prior grievance or add claims to his grievance not previously alleged.

In addition to arguing that he was functionally demoted, Grievant alleges that Respondent violated certain DOP administrative rules regarding notice when making changes to his job duties.  While part of Grievant’s argument is directed to the DOP rules on demotion, it appears that Grievant is also raising independent claims regarding all changes implemented since March 2006.  Any claims that were not raised in Grievant’s statement of grievance are not properly part of this grievance and will not be addressed herein.  

“Demotion is governed by the Division of Personnel’s administrative rules.  ‘There are two types of demotion, demotion with prejudice and demotion without prejudice.  A demotion with prejudice is a reduction in pay and/or a change in job class to a lower job class due to the inability of an employee to perform the duties of a position or for improper conduct.  A demotion without prejudice is a change in job class of an employee to a lower job class, a transfer of an employee to a lower job class, or a reduction in the employee’s pay due to business necessity.’  W. Va. Code St. R. § 143-1-11.4 (2012).  There are strict requirements for how an employer may demote an employee under the rule.  See Id.  However, ‘[i]t has been recognized by this Grievance Board that a ‘functional demotion’ may occur when an employee is reassigned to duties of less number and responsibility without salary reduction or other alteration, which may impact the employee’s ability to obtain future job advancement.’ Dudley v. Bureau of Senior Serv., Docket No. 01-BSS-092 (July 16, 2001) (citing Gillispie v. Dep’t of Corrections, [Docket No.] 89-CORR-105 (Aug. 29, 1989)).”  Morris v. Workforce West Virginia, Docket No. 2012-0943-CONS (Aug. 20, 2013).  Functional demotion is a wrongful act, and it is not one of the types of demotions addressed by DOP Administrative Rule 11.4.

Grievant has not been formally demoted.  Grievant has remained an Environmental Program Manager 1 since he was hired into that position in 2002, and he has not received any decrease in pay.  Grievant does argue that the title of Assistant Chief of OEB was taken away from him by his supervisor, Mr. Vande Linde in either 2006 or 2009.  The record is somewhat unclear on as to when that occurred.  However, Respondent asserts that Assistant Chief was never Grievant’s title.  Nonetheless, Grievant’s main argument is that Mr. Vande Linde has repeatedly removed programs and employees from his supervision, as well as responsibilities, which has resulted in a functional demotion.  
The evidence presented establishes that there have been many changes to Grievant’s duties and responsibilities since Mr. Vande Linde reorganized OEB in 2006, soon after becoming Chief.  Further, the number of employees Grievant supervised has changed multiple times over the years.  The Pre-Blast Survey Program and employee Fawn Lively, who worked that program, were transferred out from Grievant’s supervision in March 2006.  Ms. Lively and the program were then placed under the supervision of Darrell O’Brien, another Environmental Program Manager 1.  At the time Ms. Lively was transferred from Grievant’s supervision, Grievant was responsible for supervising four other people:  June Absten, Diana Smith, Brian Wingfield, and James Mooney.  The evidence further established that Mr. Mooney was transferred to Mr. O’Brien’s supervision for two months later on in March 2006 to assist with training.  At the end of the two months, he was transferred back to Grievant’s supervision.  During the next year, 2007, Mr. Mooney left his position. Grievant was left supervising Ms. Absten, Ms. Smith, Mr. Wingfield, and had the vacant position created by Mr. Mooney’s departure.  This remained the configuration through at least June 2008 as the vacant position had not been filled.  By July 2009, Grievant supervised two employees:  Diana Smith and Keith Carte.  Mr. Carte filled the position vacated by Mr. Mooney.  Mr. Wingfield had been transferred to someone else’s supervision as a result of a grievance, and Ms. Absten had retired.  Mr. Vande Linde made the decision not to fill Ms. Absten’s position in 2008, and Diana Smith assumed Absten’s job duties.  By March 1, 2010, Grievant supervised two employees, Keith Carte and Edward Sheehan, and had a vacant position.  Mr. Sheehan filled the position vacated by Mr. Wingfield.  Once Mr. Wingfield left his position, it was returned to Grievant’s supervision.  The vacant position, an OA III, was the result of Diana Smith taking other employment.  Grievant was apparently not allowed to fill that position, which resulted in his filing the instant grievance.  In or about 2011, Mr. Vande Linde moved that vacant OA III position so that it would be under his supervision, and not Grievant’s.  Mr. Vande Linde filled that position first with Emily Morse, and thereafter, with Roberta Vanness.  That event triggered the filing of this grievance.  Therefore, as of 2011, Grievant supervised only two people, Mr. Sheehan and Mr. Carte.  As of July 26, 2012, Grievant supervised Mr. Sheehan and had a vacant position which resulted from Mr. Carte leaving his position.  As of July 1, 2013, Grievant had two vacant positions over which he had supervisory authority, but no actual employees.  One of those positions was filled by Mark Weaver, but the other position remained vacant.  At the time of the level three hearing, there was no active plan to fill that vacant position.  So, Grievant was down to having one employee under his supervision and one vacant position.  
Some of Grievant’s duties changed over time, as well.  For example, at one time he had been responsible for training inspectors in the field and now Mr. O’Brien does that.  Also, programs, or components of programs, such as seismographs, claims and arbitration, quality control for claims adjusters, fly rock investigations, and permit review were once under Grievant’s supervision, but were transferred to others in or about 2006.  Grievant asserts that he has lost managerial responsibilities as a result of Mr. Vande Linde’s many organizational changes since 2006.  Therefore, the issue becomes whether all these changes, and the shifting of employees and positions, constitute a functional demotion for Grievant.  

“Of the few cases in which this Board has reviewed allegations of functional demotion, the only three that have been granted show a very clear change in duties.  Koblinsky v. Putnam County Health Dep’t., Docket No. 2011-1772-CONS (Oct. 23, 2012) (Registered Sanitarian, who previously performed inspections in the field, confined to desk to perform only clerical tasks not ordinarily done by Registered Sanitarians); Watson v. Dep’t of Health and Human Resources/Mildred Mitchell-Bateman Hospital, Docket No. 2009-0558-DHHR (Dec. 31, 2009) (Security Guard reassigned to perform the duties of a Food Service Worker); Lilly v. Dep’t of Transportation/Division of Highways, Docket No. 07-DOH-387 (June 30, 2008) (As part of a written reprimand all managerial duties of Highway Administrator removed).”  Morris v. Workforce West Virginia, Docket No. 2012-0943-CONS (Aug. 20, 2013).  The evidence presented in this matter demonstrates that Grievant started as an Environmental Program Manager 1 and remains so, but that the number of people and programs he supervised has changed many times over the years.  The number of staff members he directly supervised has fluctuated.  With these fluctuations, the volume of Grievant’s work has changed.  When one has more people to supervise, one has more work to do, such as evaluations and other typical supervisory duties.  However, the evidence presented did not establish that there had been a clear change in the type of Grievant’s duties.  Yes, he lost supervision of some of the programs and/or components of programs in 2006, long before filing this grievance, but Grievant presented no evidence that his job duties had been clearly changed from those of an Environmental Program Manager 1.          

Further, the evidence presented establishes that from the time he was hired until in or about 2009, Grievant went by the title of Assistant Chief.  As now, Grievant was then classified as an Environmental Program Manager 1, but used the Assistant Chief title in the regular course of his employment.  Respondent argues that Grievant is not and has never been the Assistant Chief.  While there was testimony about what was printed on his business cards offered at the level three hearing, Grievant had no actual cards or copies thereof to present as evidence.  The undersigned allowed Grievant to submit copies of the same if he had any with his post hearing submissions for consideration if he wished, which he did.  Even if those post hearing submissions are not considered, Diana Smith, who worked for Grievant, testified that Grievant had the title Assistant Chief, that she prepared letters for him identifying him as such, and that she even printed his business cards on which he was identified as Assistant Chief.  The undersigned has no doubt that Grievant had been identified in the course of his employment as Assistant Chief.  However, whether such was proper was not established by the evidence.  No one called Secretary Randy Huffman as a witness in this case, or Mike Mace, the former Chief at OEB, who hired Grievant.  While the undersigned understands that Mr. Mace is no longer employed by DEP, a subpoena could have been issued for him.  As there was no evidence that Grievant was ever properly assigned the title Assistant Chief, or otherwise entitled to it, the undersigned cannot conclude that it was improperly taken from him.  The same logic applies to Grievant’s argument that his predecessor had that title, and as he replaced her, he had the title.  Respondent disputes that claim, asserting that Grievant did not fill Darcy White’s, Grievant’s predecessor, position.  Instead, Respondent argues that it created a different position when White left, and Grievant was hired for that new position.  Diana Smith testified that Grievant took Ms. White’s place, but Ms. Smith was not a member of management, and it is not known what, if any, firsthand knowledge she had about the position or the decision to hire Grievant.  Again, Mr. Huffman and Mr. Mace were not called as witnesses at the level three hearing.  As they hired Grievant, certainly they could have shed some light on this issue.  “Mere allegations alone without substantiating facts are insufficient to prove a grievance.”  Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998)(citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).  
Grievant also argues that the removal of the OA III position from his supervision was improper and part of his functional demotion as it took away more of his managerial duties.  Grievant further argues that as the OA III works almost entirely for him, it was improper to remove that position from his supervision and to exclude him from the hiring process to fill that position.  The evidence presented establishes that the OA III position in question is currently filled by Roberta Vanness, and that she is assigned to work for Grievant, Mr. Vande Linde, and Mr. O’Brien.  Ms. Vanness testified that the work she performs for Grievant makes up about 50% of her total work.  Grievant asserted that it was more like 100% of her total work.  However, the evidence presented demonstrated that 100% cannot be accurate because Ms. Vanness does work for the other two people.  Grievant also argues that the removal of the OA III position from his supervision interfered with his ability to manage his program, and violated DOP administrative rules because it constituted a demotion for him and he was not given written notice as required by Rule 11.4.  Grievant also appears to argue in his proposed submissions that this violated West Virginia Code § 29-6-10(5).  
"'A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997)." Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999).  The Grievance Board may not substitute its management philosophy for that of an employer.  Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997). The removal of this position from Grievant’s supervision does not constitute a functional demotion.  Moreover, there was no evidence presented that there was any rule, policy, or law that prohibited Mr. Vande Linde from moving the OA III position now held by Ms. Vanness under his supervision.  DOP Administrative Rule 11.4 does not apply to this situation, and does not apply to functional demotions at all.  The evidence presented does not support Grievant’s claim that the removal of the position from his supervision interfered with his ability to manage his program.  The OA III still performs a great deal of work for Grievant.  Grievant is not being forced to perform the duties of the OA III.  He just is no longer the OA III’s supervisor.  Grievant has to take any issues he has with the OA III’s performance to Mr. Vande Linde to address.  As for Grievant’s argument that Respondent’s actions violated West Virginia Code § 29-6-10(5), said statute does not apply to this situation.  That statute pertains to layoffs of employees by classification.  There has been no layoff even alleged in this matter.  Further, Grievant’s argument that Mr. Vande Linde’s refusal to direct the clerical staff to input their time on the time and activity reports under any other category other than “Administrative” is improper also fails.  There was no evidence presented that establishes this manner of timekeeping violates any rule, law, or policy, or is detrimental to Grievant.  

Based upon the foregoing, while it is clear that Grievant’s duties have changed over the years, they are still duties of an Environmental Program Manager 1.  Further, Grievant presented no evidence to suggest that any of the changes violated law, rules, or policies, or that they impacted his ability to obtain future job advancement. Accordingly, the undersigned cannot conclude that Grievant proved his functional demotion claim by a preponderance of the evidence.  

Grievant further argues that all of the changes implemented by Mr. Vande Linde since 2006 were based upon “the whims” of management, and violated various DOP rules.  “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE 081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).   Further, the "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
Respondent asserts that the changes implemented by Mr. Vande Linde were logical and based upon the needs of the agency.  Mr. Vande Linde testified that his reorganization of OEB in 2006 was designed to reflect the structure of the Division of Mining and Reclamation as there were rumors that OEB might be absorbed by that agency, and if that occurred, the reorganization would make the transition easier.  As for moving the OA III position under Mr. Vande Linde’s supervision, Respondent asserts that such was logical because the OA III works for three people and putting its supervision under the Chief was the best organizational method.  Respondent noted that if the OA III were not under the Chief’s supervision, the Chief would be placed in a situation where he would have to go to a subordinate employee about any issues he was having with the OA III.  Given the evidence presented, the undersigned cannot conclude that the changes implemented by Mr. Vande Linde were arbitrary and capricious.  There was no evidence that the changes were unreasonable, implausible, or in disregard of the facts and circumstances.  Further, Mr. Vande Linde gave a rational basis for implementing the changes.  Certainly, there may be a difference of opinion on whether these changes should have been implemented, but that does not mean they were arbitrary and capricious.  Also, Grievant complains that Mr. Vande Linde has wrongfully excluded him from the hiring process for this OA III position.  Grievant presented no evidence to suggest that Grievant was required to be involved with the hiring or that his exclusion violated any rule, law, or statute.  Grievant may have participated in the hiring process in the past, but there has been nothing presented to suggest that he had to be.     
Grievant asserts that the 2006 reorganization was improper and violated various DOP rules.  However, the time to grieve that claim expired eight years ago.  Again, the undersigned allowed Grievant to put on evidence to establish a factual timeline in support of his claim of functional demotion, but noted that she would not allow him to relitigate his 2006 grievance.  Accordingly, this claim will not be addressed further herein.  Further, any independent claims raised by Grievant at level three or in his proposed submissions alleging that the elimination of a secretary position that had been under his supervision violated DOP rules will not be addressed as such occurred in 2008 and was not grieved.  That issue is not part of the instant grievance.  

For the reasons set forth herein, the undersigned finds that Grievant has not met his burden of proving his claims by a preponderance of the evidence.  The undersigned cannot conclude that Grievant has been functionally demoted.  Therefore, this grievance is denied.  
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  See, Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).

2.
“Demotion is governed by the Division of Personnel’s administrative rules.  ‘There are two types of demotion, demotion with prejudice and demotion without prejudice.  A demotion with prejudice is a reduction in pay and/or a change in job class to a lower job class due to the inability of an employee to perform the duties of a position or for improper conduct.  A demotion without prejudice is a change in job class of an employee to a lower job class, a transfer of an employee to a lower job class, or a reduction in the employee’s pay due to business necessity.’  W. Va. Code St. R. § 143-1-11.4 (2012).  
3.
“‘It has been recognized by this Grievance Board that a ‘functional demotion’ may occur when an employee is reassigned to duties of less number and responsibility without salary reduction or other alteration, which may impact the employee’s ability to obtain future job advancement.’ Dudley v. Bureau of Senior Serv., Docket No. 01-BSS-092 (July 16, 2001) (citing Gillispie v. Dep’t of Corrections, [Docket No.] 89-CORR-105 (Aug. 29, 1989)).”  Morris v. Workforce West Virginia, Docket No. 2012-0943-CONS (Aug. 20, 2013).

4.
“Of the relatively few cases in which this Board has reviewed allegations of functional demotion, the only three that have been granted show a very clear change in duties.  Koblinsky v. Putnam County Health Dep’t., Docket No. 2011-1772-CONS (Oct. 23, 2012) (Registered Sanitarian, who previously performed inspections in the field, confined to desk to perform only clerical tasks not ordinarily done by Registered Sanitarians); Watson v. Dep’t of Health and Human Resources/Mildred Mitchell-Bateman Hospital, Docket No. 2009-0558-DHHR (Dec. 31, 2009) (Security Guard reassigned to perform the duties of a Food Service Worker); Lilly v. Dep’t of Transportation/Division of Highways, Docket No. 07-DOH-387 (June 30, 2008) (As part of a written reprimand all managerial duties of Highway Administrator removed).” Morris v. Workforce West Virginia, Docket No. 2012-0943-CONS (Aug. 20, 2013).
5.
"'A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997)." Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999).  The Grievance Board may not substitute its management philosophy for that of an employer.  Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997).  

6.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. VCa. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).   

7.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
8.
Grievant has not been formally demoted as neither his classification nor pay were changed.  

9.
Grievant failed to prove by a preponderance of the evidence that he was functionally demoted or that Respondent’s actions were arbitrary and capricious.  Further, Grievant failed to prove by a preponderance of the evidence that Respondent’s actions as detailed herein violated any law, rule, or policy.

 SEQ CHAPTER \h \r 1Accordingly, this grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: November 24, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� Respondent’s Motion to Dismiss was heard at the commencement of the first day of the level three hearing.  Respondent argued that the grievance should be dismissed as a matter of res judicata because Grievant’s 2006 functional demotion grievance was allegedly identical and concerned the same issues.  However, it was learned that although the 2006 grievance was filed, it was either withdrawn, settled, or dismissed.  No one knew exactly how it had been resolved other than it was not even given a level one conference or hearing, and there was no written settlement agreement.  It is apparent that there was no adjudication on the merits of that claim.  Consequently, there could be no bar to this grievance due to res judicata.  For that reason, Respondent’s Motion to Dismiss was denied. While Respondent again raises its res judicata claim in its proposed Findings of Fact and Conclusions of Law, the undersigned has ruled on this matter and will not address it further herein.     
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