
 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

IRVING EVERSON,


Grievant,

v. 






      DOCKET NO. 2014-0150-DOT
DIVISION OF HIGHWAYS,



Respondent.

ORDER ON DEFAULT

On October 11, 2013, Irving Everson (“Grievant”) filed a motion requesting “that a Default hearing be conducted for Grievant, or, in the alternative, that this grievance be removed from improper abeyance and a Level I conference proceed immediately.”  This motion relates to a grievance which Grievant filed at Level One against his employer, the Division of Highways (“Respondent” or “DOH”), on August 13, 2013.  A hearing on Grievant’s motion was held at the Grievance Board’s Charleston office on February 14, 2014.  Grievant was represented by Gordon Simmons, with UE Local 170 of the West Virginia Public Workers Union.  Respondent was represented by Mark C. Dean, Esquire, with the DOH Legal Division.  This matter became mature for decision upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on March 10, 2014.

Synopsis

Grievant contends that DOH is in default because a Level One conference was not conducted within ten days of the filing of his grievance.  Respondent received this grievance on or about August 13, 2013, and responded to Grievant in writing within the ten-day time limit by unilaterally placing the grievance in abeyance because Grievant was then on a medical leave of absence, citing W. Va. Code § 6C-2-3(a)(2).  Based upon an analysis of the grievance procedure statute as a whole, applying well-established rules of statutory construction, it was concluded that Respondent’s actions to date did not result in default as provided in the statute, but the grievance should be allowed to proceed to a Level One conference to comply with the Legislature’s intent in establishing the current grievance procedure for public employees.        

The following Findings of Fact are made based upon the record developed at the Level One Default hearing.

Findings of Fact

1.
Grievant initiated his grievance on August 13, 2013, when his designated representative, Gordon Simmons, mailed a completed grievance form to Respondent Division of Highways (“DOH”) and the West Virginia Public Employees Grievance Board, requesting a Level One conference.


2.
At the time Grievant filed this grievance, he was off work on a medical leave of absence due to a work-related injury.  The grievance was submitted to obtain relief in the form of returning to work in a position that would accommodate Grievant’s medical restrictions. Thus, the statement of grievance in this matter alleges: “Employee denied return to work.”  As relief sought, Grievant asked “[t]o be made whole in every way including return t[o] work with back pay plus interest and benefits restored.”


3.
On August 21, 2013, Sandra Castillo, the Level One Grievance Evaluator for DOH, responded to Grievant in correspondence which stated, in pertinent part, the following:

It has come to my attention that you are currently on a medical leave of absence due to an injury.

W. Va. Code 6C-2-3(a)(2) states that “the timeframe specified in that article shall be extended whenever a grievant is not working because of an accident, sickness, death in the family or other cause for which the Grievant has approved leave from employment.”

Because the Code mandates an extension in a case of medical leave of absence, thereby prohibiting the agency from meeting specified dates until you return to work, the above-styled grievance timeframe is extended until you return to work.

Please notify me as soon as you return to work, and I will set this grievance for a conference immediately.

J Ex 1 (emphasis in original).   


4.
On August 24, 2013, Grievant appealed to Level Two.


5.
On September 5, 2013, the Grievance Board staff asked the parties to provide proposed dates for a Level Two mediation.


6.
On October 2, 2013, Respondent DOH filed a “Motion for Remand to Level One.”


7.
On October 5, 2013, Grievant filed a “Response to Motion for Remand.”
 

8.
On October 9, 2013, Acting Chief Administrative Law Judge Ronald L. Reece issued a Dismissal and Transfer Order, which included the following directive:


For good cause shown, the Motion for Remand to Level One is GRANTED.  Accordingly, this grievance is dismissed from the Level Two docket and transferred to the Level One docket.  Upon receipt of this Order, the parties are directed to follow all required timelines in holding a Level One conference or hearing.

J Ex 2 (emphasis in original).


9.
On October 11, 2013, Grievant filed a “Motion to Find Respondent in Default” which included the following:  “. . . Grievant . . .  requests that a Default hearing be conducted for Grievant, or, in the alternative, that the grievance be removed from improper abeyance and a Level I conference proceed immediately.”


10.
Thereafter, on December 9, 2013, a Notice of Default Hearing in this matter was issued, scheduling a hearing in accordance with W. Va. Code § 6C-2-3(b) for February 14, 2013. 

Discussion

When a grievant asserts that his employer has failed to respond to his grievance in a timely manner, resulting in a default, the grievant must establish such default by a preponderance of the evidence.  Frost v. Bluefield State College, Docket No. 2010-1564-BSC (Mar. 4, 2011); Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Browning v. Logan County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).


This grievance presents a procedural issue which has not previously been decided by this Grievance Board.  Resolving this grievance requires a legal analysis to ascertain the meaning of certain provisions in the statutory grievance procedure for public employees, and application of these provisions to the facts and circumstances of this particular grievance.  More specifically, deciding this grievance necessitates a determination of whether the employer properly complied with the time limits established in the statute.  

In order to address the issues presented in this grievance, it is necessary to develop some background information concerning the inclusion of default provisions in the grievance procedures for public employees in this State.  Prior to 2007, the grievance procedure for public school employees contained a limited “default” provision which stated:

If a grievance evaluator required to respond to a grievance at any level fails to make a required response in the time limits required in this article, unless prevented from doing so directly by sickness or illness, the grievant shall prevail by default.  Within five days of such default, the employer may request a hearing before a level four hearing examiner for the purpose of showing that the remedy requested by the prevailing grievant is contrary to law or clearly wrong.  In making a determination regarding the remedy, the hearing examiner shall presume the employee prevailed upon the merits of the grievance and shall determine whether the remedy is contrary to law or clearly wrong in light of that presumption.  If the examiner finds that the remedy is contrary to law, or clearly wrong, the examiner may modify the remedy to be granted so as to comply with the law and to make the grievant whole. 
W. Va. Code § 18-29-3(a) (repealed 2007).


In 1998, the Legislature amended the parallel grievance procedure for state government employees to provide a default procedure which stated: 
Any assertion by the employer that the filing of the grievance at level one was untimely shall be asserted by the employer at or before the level two hearing.  The grievant prevails by default if a grievance evaluator required to respond to a grievance at any level fails to make a required response in the time limits required in this article, unless prevented from doing so directly as a result of sickness, injury, excusable neglect, unavoidable cause or fraud.  Within five days of the receipt of a written notice of the default, the employer may request a hearing before a level four hearing examiner for the purpose of showing that the remedy received by the prevailing grievant is contrary to law or clearly wrong.  In making a determination regarding the remedy, the hearing examiner shall presume the employee prevailed on the merits of the grievance and shall determine whether the remedy is contrary to law or clearly wrong in light of that presumption.  If the examiner finds that the remedy is contrary to law, or clearly wrong, the examiner may modify the remedy to be granted to comply with the law and to make the grievant whole.

W. Va. Code § 29-6A-3(a)(2) (repealed 2007).  See White v. W. Va. Dep’t of Tax & Revenue, Docket No. 99-T&R-003D (Aug. 20, 1999); Chamberlain v. W. Va. Div. of Corr., Docket No. 99-CORR-149D (June 4, 1999).

In 2007, the Legislature repealed each of these separate statutes which provided parallel grievance procedures for public school employees and state employees, which were then being administered by the Education and State Employees Grievance Board, and proceeded to establish a unified grievance procedure for those employees who were previously covered by the separate statutory procedures, simultaneously reconstituting the Grievance Board as the West Virginia Public Employees Grievance Board.  See generally W. Va. Code § 6C-2-1, et seq. (2013).  This unified grievance procedure includes a default provision, applicable to the instant grievance, which reads as follows:
The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.   
W. Va. Code § 6C-2-3(b)(1). 


Grievant contends Respondent DOH is in default because a conference to consider his grievance was not held within the ten-day time limit in W. Va. Code § 6C-2-4(a): “The chief administrator shall hold a conference within ten days of receiving the grievance.”  However, W. Va. Code § 6C-2-3 also provides:

(a) Time limits.

(1)  An employee shall file a grievance within the time limits specified in this article.

(2)  The specified time limits may be extended to a date certain by mutual written agreement and shall be extended whenever a grievant is not working because of accident, sickness, death in the immediate family, or other cause for which the grievant has approved leave from employment.
Based upon the language in subsection (a)(2), above, DOH contends that the agency did not fail to make a response within the time limits required, because that time limit was extended indefinitely while Grievant was absent on approved leave to recover from an on-the-job injury.


In any effort to construe a statute, the primary object is to give effect to the intent of the Legislature.  See Syl. pt. 3, Davis Memorial Hosp. v. W. Va. Tax Comm’r, 222 W. Va. 677, 671 S.E.2d 682 (2008); Syl. pt. 1, Smith v. State Workmen’s Comp. Comm’r, 159 W. Va. 108, 219 S.E.2d 361 (1975).  In support of such effort, a reviewer may consider the title of the section, given that constitutional provisions require the title of a statute to embrace the actual object of an Act.  See W. Va. Const. art. VI, § 30; Mills v. VanKirk, 192 W. Va. 695, 700-01, 453 S.E.2d 678, 683-84 (1994).  See also Syl. pt. 2, Northwestern Disposal v. W. Va. PSC, 182 W. Va. 423, 388 S.E.2d 297 (1989).   The title of Code § 6C-2-4 is “grievance procedure generally,” an explicit indication that the provisions therein apply to the grievance procedure as a whole, not just to the specific time limits set forth in that particular section.  

In addition, the language in the statutory provision at issue allows the parties to extend the “specified time limits” (plural) by “mutual written agreement.”  Applying this provision solely to the time limits in subsection (a)(1) for an employee to file a grievance would not make any practical sense where the following subsection provides a non-discretionary basis for extending the time limits, obviating the need for a mutual written agreement.  Accordingly, both the title of the subsection and the language in the statute indicate that the exception in subsection (a)(2) applies to any time limit in the grievance procedure, and not just to the time limit for the employee to initiate a grievance set forth in the immediately preceding subsection.


Because the intention of the Legislature must be considered, it is also appropriate to consider the Legislature’s stated purpose when it enacted the statute as reflected in the section titled “Purpose:”
(a)  The purpose of this article is to provide a procedure for the resolution of employment grievances raised by the public employees of the State of West Virginia, except as otherwise excluded in this article.

(b)  Resolving grievances in a fair, efficient, cost-effective and consistent manner will maintain good employee morale, enhance employee job performance and better serve the citizens of the State of West Virginia.

W. Va. Code § 6C-2-1.

Ordinarily, failure to hold a conference within ten working days following the receipt of a grievance will generate a presumptive default by the employer in accordance with W. Va. Code § 6C-2-3(b)(1).  See Sawyers v. Dep’t of Health & Human Res., Docket No. 2011-0103-DHHR (Nov. 19, 2010); Gray v. Logan County Health Dep’t, Docket No. 2008-01446-LogCH (Dec. 30, 2008).  See also Kanehl v. Dep’t of Envtl. Prot., Docket No. 2011-0133-DEP (Dec. 7, 2010).  However, the inquiry must proceed further because another “cardinal rule of statutory construction is that significance and effect must, if possible, be given to every section, clause, word or part of the statute.”  Syl. pt. 3, Meadows v. Wal-Mart Stores, Inc., 207 W. Va. 152, 544 S.E.2d 676 (1999).


A default does not simply occur because an event does not happen within a particular number of days but, instead, “when a required response is not made by the employer within the time limits established.”  See W. Va. Code § 6C-2-3(b)(1).  In this regard, the statute specifies that the time limits shall be extended whenever a grievant is not working for various reasons, one of which clearly encompasses the situation represented here, an employee who is off on approved leave due to an illness or accident.  See W. Va. Code § 6C-2-3(a)(2).  In this particular matter, DOH responded within ten working days of receiving the grievance, stating that the grievance was being placed in abeyance as provided in W. Va. Code § 6C-2-3(a)(2).  While this response is not the same as holding a Level One conference, it nonetheless complies with the statute.  Although subsection 3(a)(2) is primarily focused on circumstances involving the employee, and its application in most circumstances will likely inure to the employee’s benefit, it is also reasonable to afford leeway to the employer in those circumstances where an agency may be unable to communicate or meet with an employee concerning a grievance during a time when the employee is ill, injured, or off work due to bereavement.  


In this particular matter, when DOH advised that it did not intend to schedule a Level One conference until Grievant returned to work, Grievant was placed in a quandary because the substance of his grievance involved his employer’s refusal to return him to work in a position that could accommodate any remaining physical limitations from his earlier on-the-job injury.  Logically, by the time DOH would be required to conduct a Level Once conference, the grievance might arguably be moot because Grievant would already be back to work.  However, Grievant did not initially seek relief from this situation, instead appealing to Level Two for mediation of his grievance.


At Level Two, Respondent filed a Motion for Remand to Level One, and Grievant filed a timely response.  Thereafter, the Acting Chief Administrative Law Judge granted the Respondent’s motion, transferring the matter back to Level One, further directing the parties to “follow all required timelines in holding a Level One conference or hearing.”  J Ex 2.  This is not the same as returning the grievance to abeyance status.  Rather than waiting to see if Respondent would hold a Level One conference, Grievant filed the instant motion seeking either a determination of default or an order directing the grievance proceed to a Level One conference.


In the circumstances presented, DOH was not in default because it did not fail to make a required response within the established time limits following receipt of this grievance on or about August 13, 2013.  Further, after being ordered to proceed in accordance with a ruling on its own Motion to Remand, insufficient time elapsed for DOH to arguably default by failing to comply with the judge’s instructions in his Dismissal and Transfer Order, before Grievant filed a new pleading alternatively seeking a default or other appropriate relief.  Because Respondent’s actions did not result in default, it is not necessary to consider whether Respondent had a statutory excuse for any failure to act or respond.                  

Grievant alternatively requested this “grievance be removed from improper abeyance” and a Level One conference held on the merits of his grievance.  Grievance procedures for state employees are to be given a flexible interpretation in order to carry out legislative intent.  See Triggs v. Berkeley County Bd. of Educ., 188 W. Va. 435, 425 S.E.2d 111 (1992).  See also Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  Moreover, a statute should not be interpreted so as to lead to an absurd, inconsistent, unjust, or unreasonable result.  See Taylor-Hurley v. Mingo County Bd. of Educ., 209 W. Va. 780, 787, 551 S.E.2d 702, 709 (2001); State v. Kerns, 183 W. Va. 130, 135, 394 S.E.2d 532, 537 (1990).

Under the plain language of the statute, this grievance could be held in abeyance until Grievant returns to work, the same remedy he is seeking through the grievance he filed.  Such an application of the statutory language to the grievance at hand would effectively exclude questions pertaining to an ill or injured employee’s return to work from the grievance procedure.  In determining whether such a result would be consistent with the intent of the Legislature in establishing the public employee grievance procedure, the entire statute should be considered in para materia, rather than limiting consideration to any single part, provision, section, sentence, phrase or word.  See Syl. pt. 7, Verizon W. Va., Inc. v. W. Va. Bureau of Employment Programs, 214 W. Va. 95, 586 S.E.2d 170 (2003); Syl. pt. 5, Fruehauf Corp. v. Huntington Moving & Storage Co., 159 W. Va. 14, 217 S.E.2d 907 (1975).  In this regard, the Legislature described those claims which are encompassed by the public employee grievance procedure, as well as certain matters which are excluded from being grieved, in W. Va. Code § 6C-2-2(i):

(1) “Grievance means a claim by an employee alleging a violation, a misapplication or a misrepresentation of the statutes, policies, rules or written agreements applicable to the employee including:

(i)  Any violation, misapplication or misinterpretation regarding compensation, hours, terms and conditions of employment, employment status or discrimination;

(ii)  Any discriminatory or otherwise aggrieved application of unwritten policies or practices of his or her employer;

(iii)  Any specifically identified incident of harassment;

(iv)  Any specifically identified incident of favoritism;

(v)  Any action, policy or practice constituting a substantial detriment to or interference with the effective job performance of the employee or the health and safety of the employee.

(2)  “Grievance” does not mean any pension matter or other issue relating to public employees insurance in accordance with article sixteen , chapter five of this code, retirement or any other matter in which the authority to act is not vested with the employer.

W. Va. Code § 6C-2-2(i) (emphasis added).

Had the Legislature intended to prohibit someone in Grievant’s circumstances from filing a grievance, § 6C-2-2(i)(2) would have been the logical place to include such a proviso, rather than excluding such matters de facto through a procedural limitation in § 6C-2-3(a)(2).  Grievance procedures should be given a flexible interpretation so as to carry out the legislative intent expressed in § 6C-2-1(b) calling for resolution of “grievances in a fair, efficient, cost-effective and consistent manner.”  See, e.g., Triggs, supra; Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990); Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989).  Moreover, the position taken by Respondent to the effect that the language in § 6C-2-3(a)(2) requires holding this grievance in abeyance until Grievant returns to work is patently repugnant to the overall purpose of the grievance procedure, and would lead to an absurd and unreasonable result.  Such an anomaly will not be allowed to defeat the purpose of the statute as a whole.  See Charter Commc’n VI, PLLC v. Cmty. Antenna Serv., Inc., 211 W. Va. 71, 78, 561 S.E.2d 793, 800 (2002).  See generally 73 Am. Jur.2d Statutes § 220, at 407 (2001); 82 C.J.S. Statutes § 370, at 493 (1999).

Accordingly, as previously ordered by the Grievance Board’s Acting Chief Administrative Law Judge, this matter is hereby remanded to Level One of the grievance procedure and Respondent DOH is ORDERED to schedule a Level One conference on this grievance within ten working days of receipt of this decision, unless some other time for holding the required Level One conference is mutually agreed upon between the parties.  The parties are expected to act in good faith in making every reasonable effort to comply with the requirements of the grievance procedure to address this grievance on its merits at Level One.      
           

  The following Conclusions of Law support the Decision reached.

Conclusions of Law

1.
A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  Donellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  The generally accepted meaning of preponderance of the evidence is “more likely than not.”  Riggs v. Dep’t of Transp., Docket No. 2009-0005-DOT (Aug. 4, 2009) citing Jackson v. State Farm Mut. Ins. Co., 215 W. Va. 634, 640, 600 S.E.2d 346, 352 (2004).  See Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the grievant has not met his burden.  Leichliter, supra.  

2.
“The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).  The issues to be resolved are whether a default has occurred and whether the employer has a statutory excuse for not responding within the time required by law.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).


3.
If Respondent demonstrates that a default has not occurred because it was prevented from meeting the time lines for one of the reasons listed in W. Va. Code § 6C-2-3(b)(1), Grievant is not entitled to relief.  If there is no default, or the default is excused, the grievance will be remanded to the appropriate level of the grievance process.  Sawyers v. Dep’t of Health & Human Res., Docket No. 2011-0103-DHHR (Nov. 19, 2010).


4.
Respondent did not default by responding to this grievance in writing within ten working days following the date on which this grievance was filed, and placing the matter in abeyance because Grievant was off work on approved leave at the time.  See § W. Va. Code § 6C-2-3(a)(2).  Further, following remand of this grievance to Level One by this Grievance Board, ten days did not elapse before Grievant sought relief on the basis that a default had occurred.

5.
To the extent that Respondent asserts that it may hold this grievance in abeyance without proceeding to a Level One conference so long as Grievant is off work on approved leave, such interpretation of the statute is contrary to the purposes of the Legislature in establishing the grievance procedure for public employees and would create an absurd and unfair result.  See Charter Commc’n VI, PLLC v. Cmty. Antenna Serv., Inc., 211 W. Va. 71, 78, 561 S.E.2d 793, 800 (2002).  See generally 73 Am. Jur.2d Statutes § 220, at 407 (2001); 82 C.J.S. Statutes § 370, at 493 (1999).


Accordingly, Grievant’s request for a finding of default is DENIED.  This grievance is remanded to Level One for a conference before the chief administrator or designee.  Respondent is ORDERED to schedule a Level One conference within ten (10) working days of receipt of this Order.
Date:
March 13, 2014                            
    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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