THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

PEGGY SMITH,


Grievant,

v.





         Docket No. 2013-2255-CONS(Remedy)
WOOD COUNTY BOARD OF EDUCATION,

Respondent.

Dismissal Order
Grievant, Peggy Smith, was employed as a bus operator by Respondent, Wood County Board of Education ("WCBOE" or “Board”). She retired effective July 31, 2013. On May 24, 2013, Grievant filed two grievances against WCBOE at Docket Nos. 2013-1962 and 2013-1963, regarding the bus assigned to her. These grievances were identical and were, therefore, consolidated. Grievant filed a level one grievance form dated May 1, 2013, alleging:

I have a medical problem that requires me to operate a rear engine buses [sic]. Richard Lance was fully aware of this requirement. I have provided medical documentation explaining the reason for this necessary accommodation. Under the Reasonable Accommodation Law for People with Disabilities that they are required to make any reasonable accommodation. Yet he refused to provide this accommodation for me. Instead of giving me a rear engine bus, they gave me bus number 86, a large conventional bus which has the engine compartment in the front of the bus. I was forced to drive this bus from May 9, 2013 to May 16, 2013 at which time I had to make a trip to the Emergency Room, because I was having trouble breathing and my eyes were swollen almost shut.

As relief Grievant sought:

I want Richard Lance to do what he's supposed to do and make the accommodation for my disability, because not doing so can affect my ability to transport students safely. I want my hospital bill from this incident paid, and any future medical treatment required because of this incident. I also want my legal fees incurred from this grievance paid.

Grievant filed a claim of default with the Grievance Board against WCBOE on June 18, 2013. Respondent filed a Motion to Dismiss on August 9, 2013. Grievant filed a response to Respondent’s Motion to Dismiss on August 23, 2013. On September 17, 2013, the Grievance Board declined to rule on the Motion to Dismiss, indicating that it would be necessary to hold a hearing on the Grievant's Motion for Default Judgment. A hearing was held on September 20, 2013, at the West Virginia Public Employees Grievance Board in Charleston, West Virginia, before the undersigned to take evidence solely on the issue of whether a default had occurred. Default was granted by a decision dated July 19, 2013.
 A hearing was held on May 22, 2014, pursuant to 156 C.S.R. 1 § 7, before the undersigned Administrative Law Judge to determine whether the remedies sought by Grievant are proper and available by law. No ruling on the Motion to Dismiss was issued prior to the hearing on May 22, 2014. Grievant appeared pro se and Respondent was represented by Richard Boothby of Bowles Rice LLP. Both parties submitted Proposed Findings of Fact and Conclusions of Law, the last of which was received on May 23, 2014. This matter became mature for decision on that date.

Due to the default, Grievant seeks to be awarded all of the relief she sought in her original grievance form.
Synopsis
Since Grievant prevailed on the merits by default, the sole issue is whether the remedies sought by Grievant are contrary to law or contrary to proper and available remedies. As relief, Grievant requested Respondent to make accommodation for her disability, pay her hospital bill and bills for any future medical treatment which may be required due to the fact that she had to drive a bus that released fumes, which caused her to have bronchial/asthma symptoms. Grievant voluntarily retired her position as a "regular bus operator" with WCBOE on July 31, 2013, while her grievance was still pending. However, after her retirement, Grievant was employed by the WCBOE as a substitute bus operator. In addition, Grievant was recently elected to the WCBOE. Respondent correctly asserts that, as a School Board member, Grievant is prohibited by W. Va. Code §18-5-1a(a)(2)(2013) from continued employment as a bus driver for the WCBOE. Grievant is no longer an employee of the Board and does not seek back pay or other pay-related damages in this grievance. Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not proper issues before the Public Employees Grievance Board. Because the relief sought by Grievant is not available from the Grievance Board, the grievance is moot and is dismissed. 


The following facts are made based upon the entire record developed in this grievance.
Findings of Fact
1. Grievant was employed by Respondent WCBOE as a “regular” bus operator. She retired effective July 31, 2013.

2. Grievant filed this grievance against WCBOE on May 24, 2013.

3.
Grievant filed a Motion for Default Judgment on June 18, 2013 alleging the level one conference was not held timely, per the requirements of W. VA. CODE § 6C-2-3(b)(1).

4.
Default was granted by a Decision dated December 17, 2013.
5.
In her grievance, Grievant sought the following remedy:

I want Richard Lance to do what he's supposed to do, and make accommodations for my disability, because not doing so can effect my ability to transport students safely. I want my hospital bill from this incident paid, and any future medical treatment required because of this incident. I also want my legal fees incurred from this grievance paid.

6.
Grievant’s resignation from her position as a “regular” bus operator for the WCBOE was approved by the WCBOE on July 31, 2013.

7.
Some time after her retirement as a regular bus operator, Grievant became a substitute bus operator for WCBOE.

8.
Grievant left work on May 16, 2013, for treatment at a hospital emergency room because she was experiencing complications of her asthma and bronchial irritation, allegedly due to the exhaust fumes from the bus she was driving. She missed one bus “run" while seeking this treatment.

9.
Grievant submitted invoices for medical treatment she received on May 16, 2013, which treatment she claims was necessary as a result of exposure to fumes from the bus she was operating. The invoices totaled approximately $2,074.00. (Remedy Hearing - Grievant's Exs. 5 and 6).
10.
Grievant's medical bills arising from her workplace injury were eligible for coverage under Workers’ Compensation. However, they were not covered, because the required documentation relating to Grievant's Workers’ Compensation claim was not timely filed.

11.
The evidence indicates that various acts of omission contributed to cause the untimely filing of Grievant’s Workers’ Compensation claim for her workplace injury; among them, Grievant did not submit her PEIA card when admitted to the emergency room. (Remedy Hearing - Grievant's testimony and Remedy Hearing- Grievant's Ex. 8.)

12.
Grievant admitted that her bills, allegedly arising from her workplace injury, were supposed to be filed as Workers’ Compensation claims.

13.
Grievant further admits that, since the denial of Workers’ Compensation coverage of her medical bills, she has learned that she was responsible for assuring that the proper paperwork was filed with the insurance carrier for the WCBOE.
14.
Grievant does not seek any back pay or other pay-related damages in this grievance.

15.
Grievant claimed she incurred approximately $150 in legal fees in the course of prosecuting her grievance, for consultation with attorney. However, she did not submit any bills for attorney fees for advice or representation in this grievance.

16.
Grievant was elected to a position on the WCBOE in the general election on May 13, 2014.

Discussion


Default grievances are generally bifurcated. In the first hearing, it is determined whether a default actually occurred. If a default is proven, a second hearing is held to determine if any of the remedies requested by the grievant are “contrary to law or contrary to proper and available remedies.” W. Va. Code § 6C-2-3(b)(2). Default was established in this grievance.  SEQ CHAPTER \h \r 1Once the default is established, the second hearing addresses the remedies requested by the grievant. At hearing, the respondent has the opportunity of showing that the remedy requested by the prevailing grievant is contrary to law or contrary to proper and available remedies. These issues are sometimes matters of law that may not require the presentation of evidence, but to the extent that proof is required, the respondent has the burden of proving this affirmative defense by a preponderance of the evidence. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008). Dunlap v. W. Va. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009).
Grievant seeks three specific remedies: 1) Reimbursement of her hospital bills and medical expenses incurred related to this incident and reimbursement for any future medical bills relating to same; 2) reimbursement for legal fees incurred related to this grievance; and 3) accommodation for her disability. Respondent asserts that Grievant is not entitled to any of her requested relief, as such relief is contrary to law. (See Respondent's Proposed Findings of Fact and Conclusions of Law.)
Respondent correctly asserts that all parties are required by statute to bear their own expenses for levels one, two and three of the grievance procedure. W. Va. Code § 6C-2-6 specifically states that:
(a) Any expenses incurred relative to the grievance procedure at levels one, two or three shall be borne by the party incurring the expenses.

The legislature has made it clear that the parties must bear their own expenses through the grievance process. Dunlap, supra. The Grievance Board is not authorized by law to grant attorney’s fees at level three. See Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001). Since W. Va. Code § 6C-2-6 requires that all parties bear their own expenses relating to the grievance procedure, granting Grievant’s request for expenses would be contrary to law. See King v. Kanawha County Bd. of Educ., Docket No 2013-1675-KanED (April 24, 2014).

Additionally, Respondent argues it is not obligated to pay Grievant’s medical bills, allegedly arising from her claimed workplace injury. The Grievance Board does not award tort-like damages, such as doctor’s bills, medical testing bills and the costs of medication. Dunlap, supra. See Spangler v. County Board of Education, Docket No. 03-06-375 (March 15, 2004); See also Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997). In addition, Grievant’s claim for compensation for her work related illness falls under the purview of the Workers’ Compensation statute. See Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997). The Grievance Board has no authority to grant Workers’ Compensation benefits or to make Workers’ Compensation eligibility determinations. Grievant’s Workers’ Compensation claim cannot be decided in this forum. Price v. Dep't of Health and Human Resources/ Welch Community Hospital, Docket No. 2011-0118-DHHR (July, 22, 2011). Therefore, medical expenses, as requested in this grievance, are contrary to law or contrary to proper and available remedies.
Finally, Grievant requests the accommodation of driving a bus that does not create fumes that would aggravate her medical condition of asthma. Grievant’s resignation was approved by the WCBOE on July 31, 2013. Respondent duly filed a Motion to Dismiss this grievance, asserting that Grievant’s voluntary resignation renders it moot. Both parties provided written arguments on the Motion to Dismiss and a hearing was held addressing the requested remedies. The burden of proof is on Respondent, the moving party, to demonstrate that the motion should be granted by a preponderance of the evidence.
Grievant voluntarily retired her position as a "regular bus operator" with WCBOE on July 31, 2013, while her grievance was still pending. However, Grievant was subsequently employed by the WCBOE as a substitute bus operator.
 Grievant recently won election to the WCBOE in mid-May of 2014. Respondent correctly asserts that, as a School Board member, Grievant is prohibited by W. Va. Code §18-5-1a(a)(2)(2013) from continued employment as a bus driver for the WCBOE.
 As Grievant is no longer employed by the WCBOE, this particular request for relief is obviously moot. Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not proper issues before the Public Employees Grievance Board. In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002). The grievance is moot and the relief sought by Grievant is not available from the Grievance Board. Consequently, the grievance must be dismissed.
“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008).
Conclusions of Law

1.
“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008).

2.
In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).

3.
A person who is a member of a county board: “May not be employed by the county board on which he or she serves, including employment as a teacher or service person[.]” W. Va. Code § 18-5-1a(a)(2)(2013).
4.
The legislature has made it clear that the parties must bear their own expenses through the grievance process. Dunlap v. W. Va. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009). W. Va. Code § 6C-2-6 specifically states that:

(a) Any expenses incurred relative to the grievance procedure at levels one, two or three shall be borne by the party incurring the expenses.

The Grievance Board is not authorized by law to grant attorney’s fees at level three. See Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); See also King v. Kanawha County Bd. of Educ., Docket No 2013-1675-KanED (April 24, 2014). 

5.
The Grievance Board does not award tort-like damages, such as doctor’s bills, medical testing bills and the costs of medication. Dunlap, supra. See Spangler v. County Bd. of Educ., Docket No. 03-06-375 (March 15, 2004); See also Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).

6.
Claims for compensation for work related illness fall under the purview of the Workers’ Compensation statute. See Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997). The Grievance Board has no authority to grant Workers’ Compensation benefits or to make Workers’ Compensation eligibility determinations. Grievant’s Workers’ Compensation claim cannot be decided in this forum. Price v. Dep't of Health and Human Resources/Welch Community Hospital, Docket No. 2011-0118-DHHR (July 22, 2011).

7.
Because the relief sought by Grievant is not available from this Grievance Board, the grievance is moot and must be dismissed pursuant to the Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008).

Accordingly, the grievance is DISMISSED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision. See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: JULY 24, 2014.



__________________________








SUSAN L. BASILE








ADMINISTRATIVE LAW JUDGE
� Respondent asserts that after the Default Hearing, it filed its Motion for Judgment Denying Relief as a Matter of Law and Renewed Motion to Dismiss. There was no record of that filing, but the previously filed Motion was still pending.


� Though the Office of Judges (“OOJ”) for Workers’ Compensation apparently denied the claim as untimely, the decision of the OOJ was not made available.


� Grievant lost approximately three and one half hours of pay, for a missed bus run, on May 16, 2013, because she left work for treatment at a hospital emergency room for bronchial irritation and asthma, allegedly resulting from the bus fumes. Grievant did not seek payment of those lost wages as part of her relief, nor did she submit proof of same.


� See http:ballotpedia.org/Peggy_Smith.


� The record was unclear as to when Grievant began working as a substitute bus operator for Respondent. However, Respondent’s Proposed Findings of Fact and Conclusions of Law (“FOFCOL”) indicate that she was still so employed when its Proposed FOFCOL were filed, on May 23, 2014.


� W. Va. Code § 18-5-1a(a)(2)(2013) provides that a person who is a member of a county board: “May not be employed by the county board on which he or she serves, including employment as a teacher or service person[.]”
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