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TERRY WATSON,

                  Grievant,

v.                                                DOCKET NO. 04-ADMN-094D

DEPARTMENT OF ADMINISTRATION/

GENERAL SERVICES DIVISION,

                  Respondent.

                        

ORDER DENYING DEFAULT

      On December 29, 2003, Grievant filed a grievance against Respondent challenging certain overtime assignments. On February 25, 2004, Grievant filed a notice of default, claiming Respondent had defaulted at level three by failing to issue a decision within the required time.

      A level four hearing on the issue of whether a default occurred was held in the Grievance Board's Charleston office on April 27, 2004. Grievant appeared pro se. Respondent was represented by counsel, Heather Connolly. The matter became mature for decision at the close of the hearing.

      Based on a preponderance of the evidence, I find the following material facts have been proven:

FINDINGS OF FACT

      1.       Grievant filed a grievance at level one on December 29, 2003, and it proceeded to level three, where a hearing was held before Grievance Evaluator John T. Poffenbarger on February 9, 2004.

      2.      At the close of the hearing, the following discussion occurred on the record:

MS. CONNOLLY: Your honor, you may want to have a chance to read the transcript before you make the decision and I don't know how long this will take, so --

HEARING EXAMINER: Yeah, we usually have to get a decision out in five days, but I would like to have the opportunity to read the transcript and so if we could have that in five days from the date I get the transcript, I'll get the decision out.

(Level three trans., p. 33)

      3.      Grievant nodded his head in assent, but did not state out loud whether he agreed or disagreed with Mr. Poffenbarger's request to extend the time limit for his decision to five days after he received the transcript.

      4.      Grievant was unsure what Ms. Connolly and Mr. Poffenbarger were referring to when they discussed the transcript. He believed they meant papers relating to pay records, which were discussed earlier in the hearing. Mr. Poffenbarger believed Ms. Connolly would bring them to the hearing, and when she didn't, he assumed Mr. Poffenbarger wanted five days after she provided those records to him.

      5.      The transcript was completed by the court reporter on February 13, 2004, and Mr. Poffenbarger received it on the 18th. Mr. Poffenbarger sent a copy of the transcript to Grievant that same day.   (See footnote 1)        6.      Mr. Poffenbarger completed the level three decision on February 23, 2004 and mailed it to Grievant the following day. Grievant received it on the 25th when picked up his mail at home, after work.

      7.      Grievant hand-delivered his request for default on the 25th, prior to picking up his mail. 

DISCUSSION

      "The grievant prevails by default if a grievance evaluator required to respond to a grievance at any level fails to make a required response in the time limits required in this article, unless prevented from doing so directly as a result of sickness, injury, excusable neglect, unavoidable cause or fraud." W. Va. Code § 29-6A-3(a). The grievant must establish such default by a preponderance of the evidence. Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of sickness, injury, excusable neglect, unavoidable cause, or fraud. Board, et al. v. W. Va. Dep't of Health & Human Resources / Lakin Hosp., Docket No. 99-HHR-329D (Sept.

24, 1999).

      Grievant asserts that a default occurred because the level three decision was not issued within five days of the hearing, and Respondent refutes this assertion by claiming Grievant waived the time limit to allow for preparation of the transcript. While there is no dispute that Respondent did not issue the decision withing the statutory time limits, the question of a waiver is the source of some confusion. The specified time limits in the grievance statute may be extended for a "reasonable time" by mutual, written agreement of the parties. Waiver of the strict statutory timelines is a common occurrence within the context of the grievance procedure. Parker v. W. Va. Dep't of Health and HumanResources, Docket No. 99-HHR-296D

(Nov. 30, 1999). While normally a waiver should be reduced to writing to eliminate it as a source of misunderstanding, “[a] waiver to extend the time limit for issuance of a decision may also be made on the record at the time of the hearing.” Cox, et al. v. Dep't of Health & Human Resources/Welch Community Hosp., Docket No. 04-HHR-021D (Mar. 17, 2004). 

      Taken together, the transcript of the hearing and Grievant's level four testimony confirm such a waiver was made. Mr. Poffenbarger asked, on the record, if he could have additional time to issue the decision. Grievant testified that he nodded his head in agreement. While it is apparent Grievant was not sure what exactly it was he was agreeing to, there is no evidence he expressed this to Mr. Poffenbarger, so there was no reason for him to believe Grievant was not agreeing to the question he asked. Mr. Poffenbarger received the transcript on Wednesday, February 18, and issued the decision on Tuesday, February 24, a period of four days having elapsed. This was within the “five days after receipt of the transcript” requested

by Mr. Poffenbarger and ostensibly agreed to by Grievant. 

      While both parties were somewhat at fault for the confusion -- Respondent for failing to procure an unambiguous waiver and Grievant for agreeing to something he was unclear about -- Grievant's error prevents him from prevailing by default. “A party simply cannot acquiesce to, or be the source of, an error during proceedings before a tribunal, and then complain of that error at a later date.” Rhodes v. Randolph County Bd. of Educ., Docket No. 00-42-133D (Jan. 17, 2001). 

      Having acquiesced to the errors in making a clear waiver of the time limits, Grievant may not now claim those errors caused a default.       The following Conclusions of Law support this decision:

CONCLUSIONS OF LAW

      1.      The grievant must establish that a default occurred by a preponderance of the evidence. Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of sickness, injury, excusable neglect, unavoidable cause, or fraud. Board, et al. v. W. Va. Dep't of Health & Human Resources/Lakin Hospital, Docket No. 99-HHR-329D (Sep. 24, 1999).

      2.       The specified time limits in the grievance statute may be extended for a "reasonable time" by mutual, written agreement of the parties. Waiver of the strict statutory time lines is a common occurrence within the context of the grievance procedure. Parker v. W. Va. Dep't of Health & Human Resources, Docket No. 99-HHR-296D (Nov. 30, 1999).       3.      While normally a waiver should be reduced to writing to eliminate it as a source of misunderstanding, “[a] waiver to extend the time limit for issuance of a decision may also be made on the record at the time of the hearing.” Cox, et al. v. Dep't of Health & Human Resources/Welch Community Hosp., Docket No. 04-HHR-021D (Mar. 17, 2004).       4.      “A party simply

cannot acquiesce to, or be the source of, an error during proceedings before a tribunal, and then complain of that error at a later date.” Rhodes v. Randolph County Bd. of Educ., Docket No. 00-42-133D (Jan. 17, 2001); Lambert v. W. Va. Dep't of Health & Human Resources, Docket No. 99-HHR-326D (Oct. 14, 1999). See, e.g., State v. Crabtree, 198 W. Va. 620, 627, 482 S.E.2d 605, 612 (1996)("Having induced an error, a party in a normal case may not at a later stage of the trial use the error to set asideits immediate and adverse consequences."); Smith v. Bechtold, 190 W. Va. 315, 319, 438 S.E.2d 347, 351 (1993). 

      5.      Grievant apparently waived the time limits for issuing the level three decision, inducing the error he complains of, therefore he is unable to prevail by default.

      For the foregoing reasons, Grievant's request for a determination that a default occurred is DENIED. The parties are directed to provide this office, by May 14, 2004, with four or five mutually agreed dates on which all parties and witnesses are available for a level four hearing on the merits of the grievance. 

                        

Date:      April 30, 2004                  ______________________________________

                                    M. Paul Marteney

                                    Administrative Law Judge 
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2003ßschoolßyear.ßßSheßseeksßrescissionßofßtheßÇãtransferßasßrelief.ßßTheßgrievanceßwasßdeniedßatßlevelßoneßonßMayß6,ß2003,ßandßatßlevelßtwoßÇãonßJuneß16,ß2003.ßßLevelßthreeßconsiderationßwasßwaived,ßandßGrievantßappealedßtoßlevelßÇãfourßonßJuneß23,ß2003.ßßAfterßseveralßcontinuances,ßaßlevelßfourßhearingßwasßheldßinßtheßÇãGrievanceßBoard\'92sßofficeßinßBeckley,ßWestßVirginia,ßonßMarchß4,ß2004.ßßGrievantßwasßÇãrepresentedßbyßcounsel,ßJohnßE.ßRoush,ßandßRespondentßwasßrepresentedßbyßcounsel,ßÇãKathrynßReedßBayless.ßßThisßmatterßbecameßmatureßforßconsiderationßuponßreceiptßofßtheßÇãparties\'92ßfact/lawßproposalsßonßAprilß8,ß2004.\parÇã}{\plainß

\tabßTheßfollowingßfindingsßofßfactßareßmadeßbasedßuponßaßpreponderanceßofßtheßcredibleßÇãevidenceßofßrecord.\parÇã}\pardß\qc\sl480\slmult1ßÇã{\plainß}{\plainß\b\ulßFindingsßofßFact\parÇã}\pardß\qj\sl480\slmult1ßÇã{\plainß\tabß1.\tabßGrievantßhasßbeenßregularlyßemployedßbyßRespondentßasßaßspecialßeducationßÇãaideßsinceßDecemberß14,ß1994.\parÇã}{\plainß\tabß2.\tabßGrievant\'92sßinitialßassignmentßwasßasßaß\'93multicategorical\'94ßaideßatßBradleyßÇãElementaryßSchool,ßandßsheßwasßassignedßtoßtheßspecialßeducationßprogramßinßthatßschool.\parÇã}{\plainß\tabß3.\tabßShortlyßafterßGrievant\'92sßemploymentßbegan,ßsheßwasßassignedßtoßworkßone-on-

oneßwithßaßkindergartenßstudentßwhoßhadßcerebralßpalsy.ßßHowever,ßheßhadßnoßmentalßÇãimpairments,ßandßheßwasßeducatedßinßaßregularßclassroomßatßallßtimes.ßßGrievantßassistedßÇãwithßallßofßhisßphysicalßandßeducationalßneeds,ßincludingßassistanceßwithßusingßaßlaptopßÇãcomputerßforßhisßassignments.{\superß\chftnß{\footnoteß\pardß\qjßÇã{\plainß\superß\chftnß}{}{\plainßThisßstudentßwasßalsoßinßtheßgiftedßprogramßandßdidßnotßneedßassistanceßwithßhisßÇãactualßschoolßwork.}}}Çã}{\plainßßßßWhenßtheßstudentßwasßabsent,ßwhichßheßsometimesßwasßÇãforßextendedßtimeßperiods,{\superß\chftnß{\footnoteß\pardß\qjßÇã{\plainß\superß

\chftnß}{}{\plainßApparently,ßtheßstudent\'92sßfamilyßtookßhimßtoßEuropeßforßtherapyßandßeducationßÇãperiodically.}}}Çã}{\plainßßGrievantßassistedßinßtheßspecialßeducationßdepartment.\parÇã}{\plainß\tabß4.\tabßGrievantßcontinuedßtoßworkßdirectlyßwithßtheßsameßstudentßthroughoutßhisßÇãelementaryßeducation.ßßWhenßtheßstudentßtransferredßtoßBeckley-StrattonßJuniorßHighßÇãSchool,ßGrievantßwasßtransferredßwithßhimßforßtheß2001-2002ßschoolßyear.ßßGrievantßdidßnotßÇãobjectßtoßbeingßtransferredßwithßtheßstudent.\parÇã}{\plainß

\tabß5.\tabßInßMayßofß2002,ßRespondentßwasßinformedßthatßtheßstudentßtoßwhomßGrievantßÇãhadßbeenßassignedßwouldßbeßmovingßoutßofßtheßareaßandßwouldßnotßreturnßforßtheß2002-2003ßschoolßyear.\parÇã}{\plainß\tabß6.\tabßBecauseßitßwasßtooßlateßtoßgiveßtheßrequiredßnoticeßofßaßtransfer,ßRespondentßÇãallowedßGrievantßtoßremainßatßBeckley-StrattonßandßassignedßherßvariousßdutiesßwithinßtheßÇãspecialßeducationßdepartmentßforßtheß2002-2003ßschoolßyear.ßßBecauseßanotherßaideßhadßÇãresignedßearlyßinßtheßschoolßyear,ßthereßwasßactuallyßaßneedßforßanßadditionalßaideßatßtheßÇãschool.\parÇã}{\plainß

\tabß7.\tabßRespondentßhasßaßcountyßpolicyßwhichßrequiresßthat,ßwhenßtheßnumberßofßÇãaidesßatßaßparticularßschoolßisßreduced,ßtheßleastßseniorßaideßinßtheßparticularßprogramßareaßÇãisßtoßbeßplacedßonßtransfer.ßßTheßprogramßareasßareßdefinedßasßKindergarten,ßSpecialßÇãEducation,ßTitleßIßRemedial,ßandßTransportation.\parÇã}{\plainß\tabß8.\tabßThereßwereßtwoßaidesßwithßlessßseniorityßthanßGrievantßinßtheßspecialßÇãeducationßprogramßatßBeckley-Stratton.ßßTheseßaidesßwereßnotßassignedßtoßaßstudentßinßaßÇãone-on-

oneßsituation.ßßAlthoughßassignedßtoßassistßparticularßstudentsßwithßrestroomßtripsßÇãandßambulation,ßtheyßwereßnotßresponsibleßforßprovidingßoneßstudentßwithßallßofßtheirßÇãattentionßthroughoutßtheßentiretyßofßeachßschoolßday.\parÇã}{\plainß\tabß9.\tabßBecauseßsheßwasßtheßonlyßspecialßeducationßaideßatßBeckley-StrattonßwhoßÇãwasßassignedßasßaßone-on-oneßaideßandßherßstudentßhadßleftßtheßschool,ßGrievantßwasßÇãplacedßonßtheßtransferßlistßinßtheßspringßofß2003.\parÇã}{\plainß\tabß10.\tabßItßhasßbeenßRespondent\'92sßpracticeßtoßtreatßaidesßwhoßareßassignedßone-on-

oneßasßbeingßinßaßdifferentßpositionßthanßspecialßeducationßaidesßwhoßonlyßprovideßpartialßÇãassistanceßtoßaßparticularßstudent.ßß\parÇã}\pardß\qc\sl480\slmult1ßÇã{\plainß}{\plainß\b\ulßDiscussion}{\plainß\parÇã}\pardß\qj\sl480\slmult1ßÇã{\plainß\tabßAsßthisßgrievanceßdoesßnotßinvolveßaßdisciplinaryßmatter,ßGrievantßhasßtheßburdenßofßÇãprovingßherßgrievanceßbyßaßpreponderanceßofßtheßevidence.ßßProceduralßRulesßofßtheßW.ßÇãVa.ßEduc.ß&ßStateßEmployeesßGrievanceßBd.ß156ßC.S.R.ß1ß\'a7ß4.21ß(2000);ß}{\plainß\ulßHollyßv.ßLoganßÇãCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß96-23-174ß(Apr.ß30,ß1997);ß}{\plainß

\ulßHanshawßv.ßMcDowellßCountyßÇãBd.ßofßEduc.}{\plainß,ßDocketßNo.ß33-88-130ß(Aug.ß19,ß1988).ßß}{\plainß\ulßSee}{\plainßß}{\plainß\ulßW.ßVa.ßCode}{\plainßß\'a7ß18-29-6.ßß\parÇã}{\plainß\tabßTransfersßofßschoolßserviceßpersonnelßareßgovernedßbyß}{\plainß\ulßW.ßVa.ßCode}{\plainßß\'a7ß18A-2-7,ßÇãwhichßprovides,ßinßpertinentßpart:\parÇã}\pardß\qj\li720\ri720\tx0\tx720\tx1440\tx2160\tx2880\tx3600\tx4320\tx5040\tx5760\tx6480\tx7200\tx7920\tqr\tx8640ßÇã{\plainß

\tabßTheßsuperintendent,ßsubjectßonlyßtoßapprovalßofßtheßboard,ßshallßhaveßÇãauthorityßtoßassign,ßtransfer,ßpromote,ßdemoteßorßsuspendßschoolßpersonnelßÇãandßtoßrecommendßtheirßdismissalßpursuantßtoßprovisionsßofßthisßchapter.ß.ß..ß\parÇã}\pardß\qj\tx0\tx720\tx1440\tx2160\tx2880\tx3600\tx4320\tx5040\tx5760\tx6480\tx7200\tx7920\tx8640\tqr\tx9360ßÇã{\plainß\parÇã}\pardß\qj\sl480\slmult1\tx0\tx720\tx1440\tx2160\tx2880\tx3600\tx4320\tx5040\tx5760\tx6480\tx7200\tx7920\tx8640\tqr\tx9360ßÇã{\plainß\'93[T]heßstatutesßwhichßgovernßtheßemploymentßofßschoolßpersonnelßdoßnotßmandateßÇãseniority-basedßtransfers.ßßMoreover,ßteachers,ßandßotherßschoolßpersonnel,ßhaveßnoßÇã

\'91vestedßright\'92ßtoßbeßassignedßtoßaßparticularßschool.ßß}{\plainß\ulßSee}{\plainßß}{\plainß\ulßStateßexßrel.ßHawkinsßv.ßTylerßÇãCountyßBd.ßofßEd.}{\plainß,ß275ßS.E.2dß908,ß912ß(W.ßVa.ß1980).\'94ßß}{\plainß\ulßPerry,ßetßal.,ßv.ßFayetteßCountyßÇãBd.ßofßEduc.}{\plainß,ßDocketßNo.ß96-10-205ß(Julyß25,ß1996).ßß}{\plainß\ulßWattsßv.ßLincolnßCountyßBd.ßofßEduc.}{\plainß,ßÇãDocketßNo.ß98-22-348ß(Nov.ß30,ß1998);ß}{\plainß\ulßEckenrodeßv.ßKanawhaßCountyßBd.ßofßEduc.}{\plainß,ßÇãDocketßNo.ß96-20-302ß(Jan.ß22,ß1997).ßß

\'93CountyßboardsßofßeducationßhaveßbroadßdiscretionßÇãinßpersonnelßmatters,ßincludingßtransfers,ßbutßmustßexerciseßthatßdiscretionßinßaßmannerßÇãwhichßisßnotßarbitraryßorßcapricious.\'94ßß}{\plainß\ulßDodsonßv.ßMcDowellßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ßÇã93-33-243ß(Feb.ß15,ß1994).ßßTransferßdecisionsß\'22areßbasedßonßtheßneedsßofßtheßschool,ßasßÇãdecidedßinßgoodßfaithßbyßtheßsuperintendentßandßtheßboard.ßßß[}{\plainß\ulßHawkins}{\plainß,ß}{\plainß\ulßsupra}{\plainß]ßandß}{\plainß\ulßPost}{\plainßß[}{\plainß\ulßv.ßÇãHarrisonßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß89-17-355ß(Feb.ß20,ß1990)].ßß}{\plainß\ulßSee}{\plainßß}{\plainß

\ulßJochumßv.ßÇãOhioßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß91-35-396ß(Jan.ß31,ß1992).\'22ßß}{\plainß\ulßStewart,ßetßal.,ßv.ßÇãKanawhaßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß96-20-370ß(Jan.ß31).\parÇã}{\plainß\tabßTheßevaluationßofßaßpersonnelßdecisionßunderßtheßarbitraryßandßcapriciousßstandardßÇãentailsßcloseßexaminationßofßtheßprocessßusedßtoßmakeßtheßdecision.ßßConsiderableßÇãdeferenceßmustßbeßaffordedßtheßprofessionalßjudgmentßofßthoseßwhoßmadeßtheßdecision.ßßÇã}{\plainß\ulßCowenßv.ßHarrisonßCountyßBd.ßofßEduc.}{\plainß,ß195ßW.ßVa.ß377,ß465ßS.E.2dß648ß(1995).ßß}{\plainß\ulßBairdßÇãv.ßKanawhaßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß95-

20-445ß(Sept.ß16,ß1996).ßß\'22InßapplyingßtheßÇã\'91arbitraryßandßcapricious'ßstandard,ßaßreviewingßbodyßappliesßaßnarrowßscopeßofßreview,ßÇãlimitedßtoßdeterminingßwhetherßrelevantßfactorsßwereßconsideredßinßreachingßthatßdecisionßÇãandßwhetherßthereßhasßbeenßaßclearßerrorßofßjudgment.ßß}{\plainß\ulßBowmanßTransp.ßv.ßArkansas-BestßÇãFreightßSystem}{\plainß,ß419ßU.S.ß281,ß285ß(1974);ß}{\plainß\ulßHarrisonßv.ßGinsberg}{\plainß,ß169ßW.ßVa.ß162,ß286ßÇãS.E.2dß276ß(1982).ßßMoreover,ßaßdecisionßofßlessßthanßidealßclarityßmayßbeßupheldßifßtheßÇãagency'sßpathßinßreachingßthatßconclusionßmayßreasonablyßbeßdiscerned.ßß}{\plainß\ulßBowman}{\plainß,ß}{\plainß

\ulßsupra}{\plainß,ßÇãatß286.\'22ßß}{\plainß\ulßHillßandßCyrusßv.ßKanawhaßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß96-20-362ß(Jan.ß30,ßÇã1997).\parÇã}{\plainß\tabßRespondent\'92sßpolicyßofßcategorizingßitsßaidesßintoßprogramßareasßforßtheßpurposeßofßÇãmakingßtransferßdecisionsßhasßbeenßupheldßbyßthisßGrievanceßBoardßasßaßreasonableßÇãmeasure.ßß}{\plainß\ulßWoodßv.ßRaleighßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß01-41-398ß(Aug.ß24,ß2001).ßßÇãAccordingly,ßtheßonlyßquestionßinßtheßinstantßcaseßisßwhetherßorßnotßRespondentßhasßactedßÇãarbitrarilyßandßcapriciouslyßinßtreatingßone-on-

oneßaidesßasßaßseparateßcategoryßofßspecialßÇãeducationßaidesßwhenßtransferßdecisionsßareßnecessary.ßßRespondentßcontendsßthatßitßhasßÇãactedßreasonably,ßinßcomplianceßwithßitsßpastßpractice,ßandßthatßitßwasßrequiredßtoßtransferßÇãGrievant,ßasßsheßwasßtheßleastßseniorßone-on-oneßspecialßeducationßaide.}{\plainß\parÇã}{\plainß\tabßAlsoßinßsupportßofßitsß\'93categorization\'94ßofßone-on-

oneßaides,ßRespondentßpointsßtoßitsßÇãpracticeßofßtraditionallyßtransferringßsuchßaidesßwithßtheirßstudents,ßwhenßtheßstudentßmovesßÇãtoßaßdifferentßschoolßwithinßtheßcounty.ßßWhileßthisßisßadmirableßandßdoesßindeedßprovideßÇãconsistencyßtoßspecialßneedsßchildren,ßitßdoesßnotßnecessarilyßjustifyßRespondent\'92sßÇãapparentßdeviationßfromßtheßwrittenßpolicyßitßhasßadoptedßregardingßtheßcategorizationßofßÇãaidesßforßtransfer.ßßAsßGrievantßhasßargued,ß}{\plainßitßisßwellßsettledßthatß\'22[a]nßadministrativeßbodyßÇãmustßabideßbyßtheßremediesßandßproceduresßitßproperlyßestablishesßtoßconductßitsßaffairs.\'22ßÇãSyl.ßPt.ß1,ß}{\plainß

\ulßPowellßv.ßBrown}{\plainß,ß160ßW.ßVa.ß723,ß238ßS.E.2dß220ß(1977).ß}{\plainßßHere,ßwhileßtheßpolicyßÇãspecificallyßdefinesßtheßprogramßareasßintoßwhichßaidesßareßtoßbeßdividedßforßconsideration,ßÇãRespondentßhasßcreatedßanßartificialß\'93subcategory\'94ßofßone-on-oneßspecialßeducationßaidesßÇãwhoßareßtoßbeßconsideredßseparatelyßforßtransferßpurposes.ßß\parÇã}{\plainß

\tabßWhileßtheßundersignedßisßwellßawareßofßaßboardßofßeducation\'92sßsubstantialßdiscretionßÇãinßtransferßmatters,ßRespondent\'92sßactionßinßthisßcaseßwasßarbitraryßandßcapricious.ßßIfßnotßÇãforßtheßspecificßpolicyßwhichßRespondentßhasßadopted,ßGrievant\'92sßtransferßafterßtheßÇãdepartureßofßherßassignedßstudentßwouldßhaveßbeenßaßreasonableßdecision.ßßHowever,ßÇãRespondentßisßboundßbyßtheßtermsßofßitsßpolicy,ßwhichßdoesßnotßprovideßforß\'93subcategories\'94ßÇãwithinßtheßprogramßareasßtoßwhichßaidesßareßassigned.ßßTherefore,ßasßGrievantßwasßnotßtheßÇãleastßseniorßspecialßeducationßaideßatßBeckley-

StrattonßJuniorßHighßSchoolßinßtheßspringßofßÇã2003,ßsheßshouldßnotßhaveßbeenßtransferred.\parÇã}{\plainß\tabßTheßfollowingßconclusionsßofßlawßsupportßtheßdecisionßreached.\parÇã}\pardß\qc\sl480\slmult1\tx0\tx720\tx1440\tx2160\tx2880\tx3600\tx4320\tx5040\tx5760\tx6480\tx7200\tx7920\tx8640\tqr\tx9360ßÇã{\plainß}{\plainß\b\ulßConclusionsßofßLaw\parÇã}\pardß\qj\sl480\slmult1\tx0\tx720\tx1440\tx2160\tx2880\tx3600\tx4320\tx5040\tx5760\tx6480\tx7200\tx7920\tx8640\tqr\tx9360ßÇã{\plainß\tabß1.\tabß}{\plainßInßaßnon-

disciplinaryßmatter,ßGrievantßhasßtheßburdenßofßprovingßherßgrievanceßÇãbyßaßpreponderanceßofßtheßevidence.ßßProceduralßRulesßofßtheßW.ßVa.ßEduc.ß&ßStateßÇãEmployeesßGrievanceßBd.ß156ßC.S.R.ß1ß\'a7ß4.21ß(2000);ß}{\plainß\ulßHollyßv.ßLoganßCountyßBd.ßofßEduc.}{\plainß,ßÇãDocketßNo.ß96-23-174ß(Apr.ß30,ß1997);ß}{\plainß\ulßHanshawßv.ßMcDowellßCountyßBd.ßofßEduc.}{\plainß,ßDocketßÇãNo.ß33-88-130ß(Aug.ß19,ß1988).ßß}{\plainß\ulßSee}{\plainßß}{\plainß\ulßW.ßVa.ßCode}{\plainßß\'a7ß18-29-6.ß}{\plainß\parÇã}{\plainß\tabß2.\tabß

\'93Countyßboardsßofßeducationßhaveßbroadßdiscretionßinßpersonnelßmatters,ßÇãincludingßtransfers,ßbutßmustßexerciseßthatßdiscretionßinßaßmannerßwhichßisßnotßarbitraryßorßÇãcapricious.\'94ßß}{\plainß\ulßDodsonßv.ßMcDowellßCountyßBd.ßofßEduc.}{\plainß,ßDocketßNo.ß93-33-243ß(Feb.ß15,ßÇã1994);ß}{\plainß\ulßSee}{\plainßß}{\plainß\ulßW.ßVa.ßCode}{\plainßß\'a7ß18A-2-7.\parÇã}{\plainß\tabß3.\tabß}{\plainßß\'22Inßapplyingßtheß\'91arbitraryßandßcapricious'ßstandard,ßaßreviewingßbodyßappliesßÇãaßnarrowßscopeßofßreview,ßlimitedßtoßdeterminingßwhetherßrelevantßfactorsßwereßconsideredßÇãinßreachingßthatßdecisionßandßwhetherßthereßhasßbeenßaßclearßerrorßofßjudgment.ßß}{\plainß

\ulßBowmanßÇãTransp.ßv.ßArkansas-BestßFreightßSystem}{\plainß,ß419ßU.S.ß281,ß285ß(1974);ß}{\plainß\ulßHarrisonßv.ßGinsberg}{\plainß,ßÇã169ßW.ßVa.ß162,ß286ßS.E.2dß276ß(1982).ßßMoreover,ßaßdecisionßofßlessßthanßidealßclarityßÇãmayßbeßupheldßifßtheßagency'sßpathßinßreachingßthatßconclusionßmayßreasonablyßbeßÇãdiscerned.ßß}{\plainß\ulßBowman}{\plainß,ß}{\plainß\ulßsupra}{\plainß,ßatß286.\'22ßß}{\plainß\ulßHillßandßCyrusßv.ßKanawhaßCountyßBd.ßofßEduc.}{\plainß,ßÇãDocketßNo.ß96-20-362ß(Jan.ß30,ß1997).\parÇã}{\plainß\tabß4.\tabß

\'22AnßadministrativeßbodyßmustßabideßbyßtheßremediesßandßproceduresßitßÇãproperlyßestablishesßtoßconductßitsßaffairs.\'22ßßSyl.ßPt.ß1,ß}{\plainß\ulßPowellßv.ßBrown}{\plainß,ß160ßW.ßVa.ß723,ßÇã238ßS.E.2dß220ß(1977).ß}{\plainß\parÇã}{\plainß\tabß5.\tabßRespondent\'92sßdecisionßtoßtransferßGrievantßwasßarbitraryßandßcapriciousßandßÇãinßviolationßofßitsßpolicyßregardingßtheßtransferßofßaidesßduringßaßreductionßinßforce,ßbecauseßÇãsheßwasßnotßtheßleastßseniorßaideßinßherßassignedßprogramßarea.\parÇã}{\plainß\parÇã}{\plainß\tabßAccordingly,ßthisßgrievanceßisß}{\plainß\bßGRANTED}{\plainß,ßandßRespondentßisß}{\plainß

\bßORDERED}{\plainßßtoßÇãreinstateßGrievantßtoßherßassignmentßatßBeckley-StrattonßJuniorßHighßSchoolßasßaßspecialßÇãeducationßaide,ßwithßanyßapplicableßbackßpayßand/orßbenefits.\parÇã}{\plainß\parÇã}{\plainß\tabßAnyßpartyßmayßappealßthisßdecisionßtoßtheßCircuitßCourtßofßKanawhaßCounty,ßorßtoßÇãtheßCircuitßCourtßofßRaleighßCounty.ßßAnyßsuchßappealßmustßbeßfiledßwithinßthirtyß(30)ßdaysßÇãofßreceiptßofßthisßdecision.ßß}{\plainß\ulßW.\~Va.ßCode}{\plainßß\'a7ß18-29-

7.ßßNeitherßtheßWestßVirginiaßEducationßÇãandßStateßEmployeesßGrievanceßBoardßnorßanyßofßitsßAdministrativeßLawßJudgesßisßaßpartyßÇãtoßsuchßappeal,ßandßshouldßnotßbeßsoßnamed.ßßHowever,ßtheßappealingßpartyßisßrequiredßbyßÇã}{\plainß\ulßW.ßVa.ßCode}{\plainßß\'a7ß29A-5-4(b)ßtoßserveßaßcopyßofßtheßappealßpetitionßuponßtheßGrievanceßÇãBoard.ßßTheßappealingßpartyßmustßalsoßprovideßtheßBoardßwithßtheßcivilßactionßnumberßsoßÇãthatßtheßrecordßcanßbeßpreparedßandßproperlyßtransmittedßtoßtheßappropriateßcircuitßcourt.\parÇã}{\plainß\tabß\parÇã}\pardß\qj\tx0\tx720\tx1440\tx2160\tx2880\tx3600\tx4320\tx5040\tx5760\tx6480\tx7200\tx7920\tx8640\tqr\tx9360ßÇã{\plainß

\bßDate:\tabßAprilß23,ß2004\tabß\tabß\tabß\tabß______________________________\parÇã}{\plainß\bß\tabß\tabß\tabß\tabß\tabß\tabß\tabß\tabßDENISEßM.ßSPATAFORE\parÇã}{\plainß\bß\tabß\tabß\tabß\tabß\tabß\tabß\tabß\tabßAdministrativeßLawßJudge}{\plainß\parÇã}}

Footnote: 1

      The cover letter included with the transcript bears the incorrect date of January 27, 2004, due to an error by Mr. Poffenbarger's secretary.
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