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TERRI COX, et al.,

                  Grievants,

v.                                                DOCKET NO. 04-HHR-021D

DEPARTMENT OF HEALTH AND HUMAN

RESOURCES/WELCH COMMUNITY HOSPITAL,

                  Respondent.

                        

ORDER DENYING DEFAULT

      On January 7, 2004, Grievants   (See footnote 1)  notified Respondent that they were claiming a default at level three in their grievance filed October 10, 2003, regarding salary adjustments.   (See footnote 2)  Respondent requested a level four hearing on the default issue, and a hearing was held in the Grievance Board's Beckley office on March 12, 2004. Grievants were represented by Terri Cox, Martha Gibson and Ruth Brown. Respondent was represented by Landon R. Brown, Senior Assistant Attorney General. The matter became mature for decision at the close of the hearing.      Based on a preponderance of the evidence contained in the record and adduced at the level four hearing, I find the following material facts have been proven:

FINDINGS OF FACT

      1.      Grievants filed a grievance on or about October 10, 2003, and it proceeded to level three, where a hearing was held on December 19, 2003, before Grievance Evaluator Eunice Green.

      2.      At the close of the hearing, Ms. Green stated: "I'm required to give a decision within five days. Would you be willing to waive the five day decision time because of the Holidays [sic] coming up, and I can do the decision by the thirty-first of January?" A female voice responded "That's fine." Respondent's Exhibit No. 1 (Level three transcript, p. 17).

      3.      The recording of the level three hearing was transcribed by Judith L. Mullins, who certified that the transcript contained "a full, true and correct record of all the testimony adduced in behalf of the respective parties, and all other oral proceedings had upon the said hearing, except where specifically directed by the Evaluator to be off the record." Level three transcript, p. 19.

      4.      Grievants recalled Ms. Green asked for an extension of time, but not a particular length. Ms. Brown heard Ms. Green say the "31st," but did not hear her mention a month. She assumed Ms. Green meant the 31st of December, and expected a decision by January 6, 2004.

      5.      Those present at the level three hearing were Ms. Green, Welch Community Hospital CEO Walt Garrett, and Grievants Terri Cox, Martha Gibson, Connie White, Kay Spencer, Donna Cooper, and Ruth Brown.   (See footnote 3)        6.      A transcriber's note on page 9 of the transcripts explains, "All women talking at the same time. They are not identifying themselves when they start speaking and interrupt each other, still not identifying themselves." 

      7.      The only females present at the hearing other than Ms. Green were grievants.

      8.      The level three decision was issued January 19, 2004.

DISCUSSION

      The burden of proof is upon Grievants to prove by a preponderance of the evidence that a default occurred, i.e., the grievance evaluator required to respond to a grievance at a specified level failed to make a required response in the time limits required in this article. Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003D (June 6, 2002). If Grievants establish that the required response was not made in a timely manner, Respondent may then show that the delay was due to a statutory excuse of sickness or illness, or that Grievant agreed to waive the time lines. Donnellan, supra.

      "The grievant prevails by default if a grievance evaluator required to respond to a grievance at any level fails to make a required response in the time limits required in this article, unless prevented from doing so directly as a result of sickness, injury, excusable neglect, unavoidable cause or fraud." W. Va. Code § 29-6A-3(a). However, the specified time limits in the grievance statute may be extended for a "reasonable time" by mutual, written agreement of the parties. Waiver of the strict statutory timelines is a common occurrence within the context of the grievance procedure. Parker v. W. Va. Dep't of Health and Human Resources, Docket No. 99-HHR-296D (Nov. 30, 1999).

      Normally, a level three grievance evaluator has five days in which to issue a decision after the hearing, but Ms. Green requested and received a waiver, on the record,of this time, giving her until January 31, 2004. Although the waiver is not in writing, it was on record. That some of the grievants did not fully understand this new time frame is not surprising, given the apparent confusion of voices in the hearing room. Nevertheless, one of the grievants, speaking apparently on behalf of all the grievants, agreed to the terms requested by Ms. Green. Ms. Green then issued the decision well within the new time limit, so no default occurred.

      The following Conclusions of Law support this decision:

CONCLUSIONS OF LAW

      1.      The burden of proof is upon Grievants to prove by a preponderance of the evidence that a default occurred, i.e., the grievance evaluator required to respond to a grievance at a specified level failed to make a required response in the time limits required in this article. Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003D (June 6, 2002); Bloomfield v. Ohio County Bd. of Educ., Docket No. 01-35-554D (Dec. 20, 2001); Birmingham v. James Rumsey Technical Inst., Docket No. 01-MCVTC-391D (Sept. 14, 2001). If the grievant establishes that the required response was not made in a timely manner, Respondent may then show that the delay was due to a statutory excuse of sickness or illness, or that Grievant agreed to waive the time lines. Donnellan, supra.

      2.      "The grievant prevails by default if a grievance evaluator required to respond to a grievance at any level fails to make a required response in the time limits required in this article, unless prevented from doing so directly as a result of sickness, injury, excusable neglect, unavoidable cause or fraud." W. Va. Code § 29-6A-3(a).

      3.       The specified time limits in the grievance statute may be extended for a "reasonable time" by mutual, written agreement of the parties. Waiver of the strict statutory timelines is a common occurrence within the context of the grievance procedure. Parkerv. W. Va. Dep't of Health and Human Resources, Docket No. 99-HHR-296D (Nov. 30, 1999). A agreement to waive or to extend the time limit for issuance of a decision may also be made on the record at the time of the hearing.

      4.      Grievants waived the statutory time limits for issuance of a level three decision, and the decision was issued within the waiver period, so no default occurred.

      For the foregoing reasons, Grievants' request for default is hereby DENIED.

      As the level three decision has already been rendered and Grievants have indicated that they wish to appeal this decision to level four, the parties are directed to provide this office with four of five dates on which all parties and witnesses are available for the level four hearing. Respondent is directed to forward a complete copy of the lower level record to ths office. 

                  

Date:      March 17, 2004                  ______________________________________

                                    M. Paul Marteney

                                    Administrative Law Judge 
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Footnote: 1

      Terri Cox, Donna Cooper, Denise Fowler, Ruth Brown, Angela Dale, Katherine McCoy, Terry Jeffcoate, Cindy Butcher, Kay Spencer, Verna Walker, Carmen Martin, Rebecca Hassan, Chris Green, Richard Street, Donna Stoots, Barbara Folden, Renee Muncy, Stephani Fannin, Michelle Gillman, Lynn Stallsmith, Devon Cline, Judy Tiller, Martha Gibson, Connie White, Joan Gunnels, Robert Starkovich, Suzy Cox, Nita Dennison, Josephine Rollyson, Rita Frasier, Ronald Felts, Treasa Conner and Carol Miller.

Footnote: 2

      The grievance was styled Parks, et al. v DHHR at the lower levels.

Footnote: 3

      Desmond Byrne, Director of Human Resource Planning and Development for DHHR's Bureau for Behavioral Health and Health Facilities testified by telephone.
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