REPLY T70: L
101 Harper Park Drive
Suite D
Beckley, WV 25801
Telephone: 255-6155

‘Members WEST VIRGINIA EDUCATION Offices

James Paul Geary ' EMPLOYEES GRIEVANCE BOARD 7 240 Capitol Street
Orton A. Jones ARCH A. MOORE, JR. : Suite 508
David L. White o Governor " Charieston, WV 25301

Telephone: 348-3361

JAMES BLACK

V. . Docket No. (06-88-020-4

CABELL COUNTY BOARD OF EDUCATION

. .DECISION

Grievant, James Black, has been employed by the Cabell County -
Board of Education since 1970 and is currently assigned to Barbours- ‘
ville High 8chool as a seocial studies teacher, gradés 10-12. He
filed a grie\fance in Decembery 1987 when he was not selected for
the position of assistant principal at Salt Rock Schoel alleging a
violation of W.Va. Code, 18A-4-8b(a) and W.vVa. Code, 18-29-2(oc). A

Level II hearing was held on January 4, 1988. A decision at that

level was adverse to the grievant and the Board waived Level ITI
proceedings and a Level IV evidentiary hearing was held March 16,
1988.

On October 12, 1987 the Cabell County Board of Education




posted the position in gquestion and sixteen (16) teachérs made appliF
cations. A screening committee was appointed and nine (%) applicants
including grievant were given interviewé. The committee consisted
of Mr. Herbert Varney, Assistant Superintendent for Elementary Edu-
cation; Mr. Curtis Ross, principal of Salt Rock Scheool; and, Wr.
Michael Thompson, Assistant Superintendent for Secondary Education.

After the interview process was complete, this committee submitted

two names as the top candidates for the position to'Superintendent'

of Schools, Dr. Robert Frum. Dr. Frum thén recommended to the Board
that Mr. Jerry Hurley be awarded the éosition and the recommendation
was accepted. Mr. Black contends he was the more qualified appliéant
and the Board's decision constituted favoritism as defined in W.vVa.
Code, 18—29-—2(0).1 Grievances of this nature dJgenerally require.a
comparison of the qualifications c¢f the grievant and those of the
successful applicant and/or a review of the interview/selection process.
As there is ﬁo allegation of impropriety in the process used the

validity of grievant's charges rests on a comparison of qualifications.

It should first be noted that S$Salt Rock School is somewhat unique

in Cabell County as it serves students in kindergarten through the

ninth grade.

1An allegation that the requirement of W.Va.
Code, 18A-4-8b{a) that positions be filled primarily
on the basis of gqualifications has been violated
necessarily includes a charge that a certain em-
ployee has been given preferential treatment but
this issue is ancillary and is not addressed inde-
pendently herein.




Mr. Black holds professional teaching certification in the
areas of social studies, grades 7-12 and health and phyéical education,
grades 7-12. He also possesses a professional administrative certificate
as a principal junior/senior high school, grades 7-12 and a Masters
degree thch were issued on August 16, 1974. Grievant has been
a teacher in the Cabell Counity school system since 1970 and except
for some brief work as a substitute has never taught on the elementary
or Jjunior school levels. The successful applicant, Mr. Hurley, has
a B.A. in elementary educétion and special educatidn, a Masters degree
in behavior disorders and is preséntlyra Ph.D. candidate in educational
supervision and curriculum development. His certifications are in
elementary education, grédes 1-8; educéble and trainable mentally handi-
capped, K—lz:-elementary school administration, 1-8 and teacher educa-
tion association certification. Mr. Hurley has taught a sigth grade
class at Nichols Elementary School since 1979.

| It was the testimonvy of Mr. Ross, principal at Salt Rock,
that his preferences for the position were applicants.who had some
.eXperience in both elementary and Jjunior high school; (T.__) He
also indicated he judged each candidate on their ability to commuﬁicate
and formed an opinion as to whether or not he could easily establish

a working relationship with the person. All members of the committee

related their concerns that the successful applicant should have




experience on the elementary school level since the majority of students
at. Salt Reck are in ‘grades K—6._ In an attempt to reach a manageable

number of applicants, the committee went through an elimination process

and grievant's name was the first to be excluded from consideration,2

While it appears the committee members made ée?eral subjective consid-
erations when reviewing the records of the applicants and conducting
the interviews, it was the grievant's lack of experience on the elemen-
tary level that prompted'the committee's decision.

Mr. Black testified that he bésically felt he was the more
qualified applicant because of achieVemeﬁts’in his personal and community
life. He had once been mayof of the city of Milton, West Virginia,
a positicen in which he had accomplished a great many civic improve-

ments and he had successfully operated two businesses in the Milton

area. (T. )} Grievant also cited a trip to the Soviet Union he

had made and indicated these experiences served to broaden his horizons
and thus enhanced his abilities to be a principal. (T._ ) It was
Mr. Black's conclusion that he had acguired skills in dealing with

people and these skills had been improperly overlooked by the interview

2After the interviews were completed persons
on the committee individually wrote down the names
of applicants which they considered unsuitable for
the position and grievant's name was first on all
the lists. '
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committee.3 Grievant did not provide any substantive evidence, however,
to support this claina_or his general allegation that hé was more
.qualified then Mr. Hurley.

In addition to the foregoing, the following findings of

fact and conclusions of law are made.

FINDINGS OF FACT

1. Grievant, James Black, has been employed‘by the Cabell
County Board of Education since 1970 as a teacher and is currently

‘assigned to Barboursville High School.

2. On October 12, 1987 the position of assistant principal
at Salt Rock School was posted and a number of teachers including

grievant made applications for the Jjob.
3. Salt Rock Schoel serves students in grades kindergarten
through nine and the majority of the school's students are enrolled

-in kindergarten through sixth grade.

4. An interview committee was appcinted and nine (9)

3Grievant also raised the 1issue of the inade-
guacy of a letter sent him by Ed McNeel, Assistant
Superintendent, which indicated he as the most sen-
iored applicant, was entitled to suggestions for
improvement pursuant to W.Va. Code, 18A-4-8Db(a).
. (Grievant's Exhibit No. 5) The letter adeguately
explains the Becard's reasons for hiring Mr. Hurley
but as grievant contends it does noit adequately
inform him of what sieps he needs Lo take to improve.
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applicants including grievant were given interviews.

5. Upon completion of these interviews the committee conducted
a process of elimination of applicants whereby each member of the
committee individually and independent:ly wrote down the names of appli-
cants they considered unsuitable for thé position and grievants name

was the first so noted by the membhers.

6. The interviéew committee ultimately submitted to Superin-
tendent of Schools, Dr. Robert Frum, the names of the two applicants

which it considered the most qualified and Dr. Frum subsequently recom-

mended to the Board that Mr. Jerfy Hurley be awarded the position

and the recommendation was accepted.

CONCLUSTONS OF LAW

1. W.vVa. Code, 18A~-4-8b(a) requires a county board of edu~-
cation to £il!l positions primarily on the basis of qualifications
and the selection must not be made in an arbitrary and capricious

manner. Dillen v. Board of Education of the County of Wyoming,

351 S.E.2d 58 (W.va. 1986} ; Neal v. Mason County Board of Education,

Docket No. 26-86-329-3; McBride v., Wayne County Board of Education,

Docket No. 50-87-186-1.
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2. A grievant must prove by a preponderance of the evidence
allegations that a county board of education has filled positions

in violation of W.Va. Code, 18A-4-8b(a). Farmer v. Logan County

Board of Education, Docket No. 23-87-052-4; Wade v. Marion County

Board of Education, Docket No. 24-86-248-3,.

3. Grievant, James Black, has failed to establish.he was
more gualified for the position of assistantt principal ait Salt ﬁock
School than the successful applicant, Jerry Hurley, or that the Cabell
County Board of Eduéation otherwise violated the provisions of W.Va.
Code, 18A-4-8b(a) or demonstrated favoritism in the selection process

used to f£ill said positions.

Accordingly; the.gfiévance is DENIED but the Cabell County
Board of Education is ORDERED to direct a letter to the grievant,
James Black, specifically and fully explaining what steps he needs
to take in order to improve and enrhance his professional skills and

abllities.

Either party may éppeal this decision to the Circuit
Court-of Cabell County or the Circuit Court of Kanawha County and
‘such appeal must be filed within thirty days of receipt of said
decision. (W.Va. Code, 18-29-7) Please inform this office of

YOur intent to do so in order that the record can be prepared and
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trangmitted to the Court.

JERRY A. WRIGHT
Hearing Examiner

DATED: ‘ﬂ(;?;, f;, /f5¢




