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EUGENE KINDER
V. Docket No. 02-87-199

BERKELEY COUNTY BOARD OF EDUCATION

DECISION

Grievant, Eugene Kinder, is employed by the Berkeley County

Board of Education and has been assigned to the position of

guidance counselor at Hedgesville Senior High School for the
past seven (7) 'years. Mr. Kinder filed a grievance in April
1987 alleging two personnel evaluatiohs completed by his principal,

Paul Stroup, were not open and honest assessments of his performance

and thus \'frioi\'étions of West Virginia Board of Education Policy
5300, et seq. A Level II hearing was held May 19, 1987. A
decision rendered at that level instructéd Mr. Stroup and griévant
to review the 1last evaluation and 1if deficiencies were still
found an improvement plan was to be developed in accordance with

ceunty policy. No such review toock place and grievant appealed




to Level 1IV. The Board apparently waived proceedings at Level
ITI.

Grievant received an evaluation on.June 6, 1986 which indicated
he did not meet standards in all areas of performance. Mr.
Stroup's attached comments were based éntirely on others percep-
tion of grievant's performance and includedla personal opinion
that substantial changes should be made or a different assignﬁent
considered. (Grievant's Exhibit No.1l) No improvement plan was
attached as required by the Board's personnel policy GBI ({West
Virginia Board of Education Policy 5300) and grievant indicated
in writing his disagreement with Mr. Stroup's findings. No griev-
ance was filed however upon the issuance of this evaluation and
it is Mr. Kinder's contention that he is not barred by the
timeline requirements of W.Va. Code, 18-29-4 ffom including it
in the present grievance because 1t was part of a recurring
aggriéved vieclation of policy. Such an interpretatioﬁ_cannot
logically be §1aced ¢on the clear and unambigious language. of
that section of the West Virginia Code. A performance evaluation
may be a component of an on-going process but it is a distinct
and separable‘part of that process and a poor performance rating
is clearly én "event" upon which a grievance may be based. Ac-
cordingly, Mr. Kinder's failure to file a grievance over the
June 1986 evaluation precludes him from raising that issue in
the present grievance.

The evaluation of March 30, 1987 indicates scores of "meets
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standards”™ in five performance categories and fiﬁe "dees not
meet standards“.1 Again there was no improvement plan and Mr.
Stroup's attached comments merely related the fact that he and
grievant had totally different opinions on his job performance.
Mr. Kinder contends this evaluation was not based on any formal
or informal observations but was merely the result of Mr. Stroup's
reliance on rumcfs and innuendos circulated by students and cifi-
Zens. In support of this allegation he points to the testimony
of Mr. Stroup at Level II proceedings wherein it Was admitted
" that no observations were made and the names of persons allegedly
~critical of the guidance counselor's office were not revealed.
The record developed at those proceedings is more than sufficient
to support grievant's basic claim that. his evaluation was not
conducted open1§ and honestly in accordance with the reguirements
of Berkeley County Board of Education Policy GBI.

Mr. Stroup _reiated that his evaluation was based on his
meetings with grievant and discussions with teachers, parents
and students but he either could not or would not indicate specific
incidents or conversations on which he formulated his conclusions
contained on-the evaluation form, When asked for any details

s

or rationale for finding deficiencies in five (5) areas of perfor-

mance Mr. Stroup consistently responded that he could not cite

specific incidents of conduct. (T.37-53)

1Grievant and Mr. Stroup had a discussion about
this evaluation and a minor change was made and
the final form was dated March 30, 1987/April 7,
1987. It was signed by Mr. Stroup on April 8,
1987.
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Understandably the process of evaluation for a high: school
.guidance counseloy poses some difficulties not associated with
regular classroom teachers, particularly in the area of observation
but Policy GBI contains a provision wherein an observation can
be an informal sampling of the employeé's performance. It also
provides that infofmation on the employee's performance may be
obtained from receivers of the employee's services. Mr. Strbup
therefore had some latitude to assess grievant on the basis of
hié observation of performance outside of the private student
coﬁnseling sessions and information derived from students and
parents but he had a duty to inform him of what criteria he
was usihg and what wéight it was to be affeorded. See, Dunleavy

v. Kanawha County Beoard of Education, Docket No. 20-86-240-1.

Generally the West Virginia Education Employees Grievance
Board will not intrude upon evaluations under State Board Policy
5300 unlesg there 1is evidence of such an arbitrary abuse of
discretion on the part of a school official to show the primary

purpose of the policy has been confounded. Brown V. Wood County

Board of Education, Docket No. 54-86-262-1; Thomas v. Gteenbrier

County Board of gducation, Docket No, 13-87-313-4. It is clear,

however, thét grievants assessment was based on generalities and
ﬁndisclosed sources of criticism and the basic premise of Policy
5300 that all employees are entitled to an open and hdnest eval-
uation of their performance was thereby thwarted. The lack of
documented proof 1n an evaluation which accuses an employee o¢f
performing below acceptable standards renders it arbitrary and

capricious.
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In addition toc the foregoing, the following findings of

-fact and conclusions of law are made.

FINDINGS OF FACT

1. Grievant, Eugene Kinder, is employed by the Berkeley
County Board of Education as a guldance counselor assigned to

Hedgesville Senior High School.

2. On June 6, 1986 grievant received an evaluation from
his principal, Mr. Paul Stroup, which indicated he did not meet
standards in all listed areas of performance but no grievance

concerning this evaluation was filed at that time.

3. On or about April 8, 1987 grievance received an evaluation
- completed by Mr. Stroup which noted he did not meet standards
in five listed areas of performance and no improvement plan or
documentation of criteria used in the evaluation was provided

to the grievant.

CONCLUSIONS QF LAW

LY

1. A personnel evaluation is a separable and distinct part
of an on-going performaﬁce assessment and pocor ratings on saia
evaluation constitute a grievous event within the meaning of
W.Va. Code, 18-29-4 and the grievance must be: filed within the

timelines prescribed in that section of the West Virginia Code.
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2. Grievant failed to file a grievance when he received
the evaluation of June 6, 1986 and is precluded from including

it in the present grievance filed in April 1987.

3. An evaluation which is not based on personal observation
“but utilizes information derived from undisclosed sources and
other c¢riteria not available to the employee is not an épen
and honest assessment of said employee's performance and a violation
of West Virginia Board of Education Policy 5300, et seg. and

Berkeley County Board of Education Policy GBI.

4. A failure to follow the requirements of West Virginia
Board of Education Policy 5300 in the performance assessment
ocf an employee invalidates the evaluation or improvement plan.

Dunleavy v. Kanawha County Board of Education, supra.

Accordingly, the'grievance is GRANTED and the Berkeley County

Board of Education is hereby ORDERED to remove from grievant's

personnel file the evaluation dated March 30, 1987/April 7, 1987.
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Either party may appeal this decision to the Circuit Court
of Berkeley County or the Circuit Court of Kanawha County and
such appeal must be filed within thirty (30} days of receipt

of said decision. (W.Va. Code, 18-29-7) Please inform this

office of your intent to do so in order that the record can

bé prepared and transmitted to the Court.

()M,//JW

JERRY A. WRIGHT
Hearing Examiner

Dated: %«4 b y 144 ?/
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