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Grievant, Mike Guella, has been employed by the McDowell

~County Board of Education as a mechanic, He filed a grievance
on April 27, 1988 alleging his employment had been improperly
terminated in a reduction of force in service personnel. A
Level II hearing was held on May 4, 1988 and a subéequent decision
was adverse tﬁ) the grievant. A Level IV hearing was held on
July 13, 1988.1

The facts of the case are essentially undisputed. The Board
determined sometime in the spring of 1988 that two mechanic posi-

tions would have to be eliminated because of lack of need and

1 There was no indication from the parties
that the Board waived Level III proceedings.




Mr. Guella was notified his employment would be terminated effective
July 1, 1988. Mr. Texrry Mills, anothef mechanic, was similarly
notified. Grievant does not assert there was no actual lack
of need or any denial of procedural due process but contends
he was not the least senior mechanic émployed at the time the
reduction in force was made and his termination was therefore
a violatién of a provision of W.Va. Code, 18A-4-8b{b), which

provides:

Should a county board of education be required
to reduce the number of employees within a partic-
ular job classification, the employee with the least
amount o©of seniority within that classification or
grades of c¢lassification shall be properly re-
leased and employed in a different grade of that
classification if there is a job vacancy: Provided,
that if there 1s no job vacancy for -employment
within such classification or grades of classifi-
cation, he shall be employed in any other job
classification which he previously held with the
county board if there is a vacancy and shall retain
any seniority accrued in such job classification
or grade of classification.

Grievant began his employment with the McDowell County Board
of Bducation on April 5, 1979 as a mechanic assistant and was
classified a mechanic on July 1, 1984. (Joint Exhibit No. 1,3)
Mr. Terry Price was hiredrby the Board as an assistant mechanic
on July 2, 1979 and also classified as a mechanic on July 1,
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1984, Grievant contends the above-cited section of the West

21t ghould be noted that Mr. Terry Mills, the
second mechanic terminated, was similarly class-
ified a- mechanic on the same date.
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Grievant contends the above-cited section of the West Virginia
Code requires a county board of education to consider the total
seniority of service employees in a reduction of force situation
and therefore Mr. Price should have been one of the two employees
terminated.

The Board disagrees with grievant's interpretation of W.Va.
Code, 18A-4-8b(b) and asserts the provisions therein reqguired
it to consider only the seniority attained within the particular
job classification in which the reduction of force was being
made. Accordingly, it was determined that three mechanics, griev-
ant; Mr. Price and Mr. Mills, had the same seniority date in
the classification of mechanic and because Mr. Price was the
only one with body work experience he would be retained.

The interpretation placed on the reguirements of 18-4-8b(b)
by the Board is the more logical, particularly when those require-
ments are read with the two proceeding paragraphs, which provide:

All decisions by county boards of educaticn
concerning reduction in work force of service per-
sonnel shall be made on the basis of seniority,
as hereinafter provided.

The seniority of any such service personnel
shall be determined on the basis of the length
of time the employee has been employed by the
county board of education within a particular job
classification. For the purpose of establishing
seniority for a preferred recall list as hereinafter
provided, when an employee has been employed in
one or more classifications, the seniority accrued
in each previous classification shall be retained

by the employvee. ’
{Emphasis added)
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It is clear that a county board of education must use an initial

hiring date to determine the seniority of school service employees.

when it makes a decision on which employees to fecall but for
the purposes of determining which employees are terminated in
a reduction of force, seniority accrued-in a_particular classifi-
cation must be used. However,  the Board's assertion that it
was free to take into consideration the need for Mr. Priée's
expertise in body repair when it decided which of three employees
with identical seniority dates as mechanics would be terminated
is without legal basis. W.Va. Code, 18A-4-8 provides the job
descriptions for the Various'service emplovee classifications and
no such classification is contained therein.for "automebile body
work mechanic".3 W.Va. Code, 18A-4-8b{(b) also does not éontain
provisions which would allow a county board of education to consider
any factors other than classification and‘seniority within that

classification. The Board therefore was required to make 1its

3W.Va. Code, 1BA~4-8 specifically defines the
position of mechanic as: :

Personnel employed who can independently perform
skilled duties in the maintenance and repalr of
automobiles, school buses and other mechanical and
mobile equipment to use in a county school system.




decision on which two mechanics to terminate on the basis of
seniority and the procedure to be used in situations in which
service employees have accrued identical seniority is another
provision found in W.Va. Code, 18A~4-8b(b), which reads:
If two or more employees accumulate identical sen-
iority, the priority shall be determined by a random
selection system established by the employees and
approved by the county board.

Although this language does not explicitly indicate in what circum-

stances such a process is to be used, 1t is contained in those

parts of W.Va. Code, 18A-4-8b(b) which deal exclusively with

reduction in force procedures and it would be difficult to imagine
more appropriate circumstances for its implementation than those
_presented in the grievant's case.

It should also be noted that although Mr. Terry Mills did
nof join in Mr. Guella's grievancé, his seniority date as a
mechanic was the same as that of the grievant and Mr. Price
and he should therefore be included in any random selection process
initiated. His exclusion would not be consistent with the pro-
visions of W.Va. Code, 18A-4-8b({b) reguiring the process.

In addition to the foregoing, the following findings of

fact and conclusions of law are made.

FINDINGS OF FACT

1. Grievant was hired by the McDowell County Board of

Education on April 5, 1979 as an assistant mechanic and classified
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as a mechanic on July 1, 1984.

2. Mr. Terry Price was hired by the McDowell County Board
of Education on July 2, 1979 as an assistant mechanic and classified

as a mechanic on July 1, 1934,

3. Mr. Terry Mills was hired by the McDowell County Board
of Education on June 16, 1980 as as assistant mechanic and classi-

fied as a mechanic on July 1, 1984.
4. In April 1988 the Board notified the grievant his employ-
ment would be terminated effective July 1, 1988 because of a

lack of need.

CONCLUSIONS OF LAW

1. W.vVa. Code, 18A-4-8b(b) reguires a county board of edu-
cation to terminate “the least senior school service employee
when it 1is required to reduce the number of employees within
a particular job classification and the seniority of said employees
must be calculated on the basis of the length of time an employee

has served within said classification.

C 2. W.Va. Code, 18A-4-8b(b) makes no distinction between

employees within a given classification who perform different

(001 .

R

AT

TS




duties and when said employees are given the same job classification
differences 1in the nature of their work cannot be the basis

for exemption from a reduction in force.

3. When a county board of education is‘required to reduce
the number of employees in a particular job classification and
there are two or more employees within said classification with
identical seniority, a random selection process must be used

to determine which will be terminated. W.Va., Code 18A-4~8b (b}

Accordingly, the grievance is DENIED as to the request for
reinstatement, however, the McDowell County Board of Education

is hereby ORDERED to conduct a random selection process for the

purpose of determining which of the employees, Terry Price, Mike

Guella or Terry Mills, will retain their position with the McDowell
County School System, said process to be established by the em-

ployees and approved by the Board.

Either party may appeal this decision to the Circuit

Court of McDowell County or the Circuit Court of Kanawha County

and such appeal must be filed within thirty (30) days of receipt
of said decision. (W.va, Code, 18-29-7) Please inform this
office of your intent to do so in order that the record can

be prepared and transmitted to the Court.
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