
WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

SYNOPSIS REPORT

Decisions Issued in January, 2019

     The Board's monthly reports are intended to assist public employers covered by a 
grievance procedure to monitor significant personnel-related matters which came before the 
Grievance Board, and to ascertain whether any personnel policies need to be reviewed, 
revised or enforced. W. Va. Code §18-29-11(1992). Each report contains summaries of all 
decisions issued during the immediately preceding month.

     If you have any comments or suggestions about the monthly report, please send an e-
mail to wvgb@wv.gov.

     NOTICE: These synopses in no way constitute an official opinion or comment by the 
Grievance Board or its administrative law judges on the holdings in the cases. They are 
intended to serve as an information and research tool only.
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TOPICAL INDEX

HIGHER EDUCATION EMPLOYEES

CASE STYLE: Jeney v. United Technical Center

KEYWORDS: Suspension; Insubordination; Misconduct

SUMMARY: Grievant is an instructor at United Technical Center with a long 
history of interference in other teachers’ classroom activity.  Grievant 
was warned against such conduct by the director on numerous 
occasions prior to being disciplined.  Notwithstanding these orders, 
Grievant engaged in similar behavior on May 31, 2018, involving 
another teacher’s students.  Grievant was suspended for two days 
without pay.  Record established by a preponderance of the evidence 
that Grievant knowingly, willfully, and intentionally disobeyed a direct 
written order from his supervisor.

 DOCKET NO. 2019-0301-UTC (1/11/2019)

PRIMARY ISSUES: Whether Respondent proved that Grievant engaged in conduct 
constituting insubordination.

CASE STYLE: Blon, et al. v. West Virginia University

KEYWORDS: Performance Reviews; Salary; Market Increase; Merit Increase; 
Arbitrary and Capricious

SUMMARY: Grievants allege that their performance reviews were completed in a 
manner not consistent with a strict application of performance 
guidelines and that classified employees’ salaries have remained 
stagnant while management salaries have increased.  Respondent 
submits that the guidelines are only recommendations and that any 
omissions cited by Grievants did not affect the evaluation process, 
but were inconsequential to the evaluation and did not affect the 
employee’s rating.  This grievance is granted to the extent that 
performance evaluations be completed in compliance with WVU 
guidelines in the future.

 DOCKET NO. 2016-0471-CONS (1/24/2019)

PRIMARY ISSUES: Whether Grievants’ performance reviews were completed consistent 
with established guidelines.
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CASE STYLE: Li v. Shepherd University

KEYWORDS: Motion to Dismiss; Untimely Filed; Time Period

SUMMARY: Grievant is employed as an Associate Professor by Respondent, 
Shepherd University.  In his level one grievance, Grievant alleges 
that Respondent misinterpreted the minimum qualifications for 
promotion to Professor when it denied his application for promotion 
on May 3, 2017, and by then engaging in a continuing practice of 
misinterpreting the criteria for promotion in letters it sent him up 
through October 12, 2017, rendering his October 30, 2018, grievance 
filing timely.  Grievant alleges that Respondent replied to his concern 
of harassment and discrimination in his promotion application 
process for the first time on October 12, 2017, thus rendering his 
October 30, 2017, filing thereon timely.  Grievant made new 
allegations of harassment and discrimination in his level three appeal 
filed on May 4, 2018.  At level one, Respondent made an oral motion 
to dismiss the grievance due to untimeliness and renewed that 
motion during the level three hearing.  Respondent proved by a 
preponderance of the evidence that the grievance was filed untimely.  
Grievant failed to prove that he had a proper basis to excuse his 
untimely filing.  Accordingly, the grievance is dismissed.

 DOCKET NO. 2018-0654-SU (1/29/2019)

PRIMARY ISSUES: Whether Respondent proved by a preponderance of the evidence 
that this grievance was filed untimely.
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TOPICAL INDEX

COUNTY BOARDS OF EDUCATION

PROFESSIONAL PERSONNEL

CASE STYLE: Burdette v. Kanawha County Board of Education

KEYWORDS: Substitute; Contract; Renewal; Rehire; Reasons; Expire; Due 
Process; Motion to Dismiss; Arbitrary and Capricious; Dismissed

SUMMARY: Grievant was employed by Respondent as a Substitute Teacher 
pursuant to a one-year contract.  Respondent informed Grievant by 
letter that it was not rehiring him, or renewing his contract, for the 
next school year.  In that same letter, Respondent stated that 
Grievant may request a written statement of reasons for his not 
having been rehired and a hearing before the Board.  Grievant 
requested the same and Respondent did not comply.  Grievant 
argues that Respondent’s actions violate various statutes and 
improperly denied him due process.  Respondent denied Grievant’s 
claims and asserted that its actions were proper pursuant to the 
contract.  Grievant failed to prove his claims by a preponderance of 
the evidence.  Accordingly, the grievance is DENIED.

 DOCKET NO. 2018-1251-KanED (1/3/2019)

PRIMARY ISSUES: Whether Grievant proved by a preponderance of the evidence that 
Respondent violated any rule, policy, procedure, or law in its decision 
not to renew his one-year contract.
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CASE STYLE: Holton v. Lincoln County Board of Education

KEYWORDS: Dismissal; Termination; Insubordinate; Code of Conduct; Classroom 
Control; Inappropriate Communication With Students; Restraining 
Students; Intimidating Students; Correctable Conduct;  Mitigation

SUMMARY: Grievant was employed by Respondent as a second-grade teacher.  
Grievant’s employment was terminated for three incidents: forcing all 
of her students to write the same letter to their guardians shaming 
behavior that not all children had demonstrated and discussing 
medication, restraining and confining a student under her desk, and 
holding children by the wrist and yelling at her assistant principal.  
Grievant had previously been suspended for taping a child to the wall 
with duct tape.  Respondent proved Grievant was insubordinate, that 
her behavior was not correctable, and that termination of her 
employment was justified.  Grievant failed to prove mitigation is 
warranted.  Accordingly, the grievance is denied.

 DOCKET NO. 2018-1301-LinED (1/14/2019)

PRIMARY ISSUES: Whether Respondent proved Grievant was insubordinate, that her 
behavior was not correctable, and that termination of her employment 
was justified.

CASE STYLE: Scott, et al. v. Mason County Board of Education

KEYWORDS: Motion to Dismiss; Resignation; Employee; Employer; Moot; Relief

SUMMARY: Grievants were employed by Respondent as a Teacher/Coach and 
Counselor.  Grievants filed consolidated grievances protesting the 
alleged improper conduct of their school principal.  Grievants 
resigned their employment and are now employed by another county 
school board.  Respondent moved to dismiss the grievance as moot.  
The grievance is moot due to Grievants’ resignation from 
employment and must be dismissed.  Accordingly, the grievance is 
dismissed.

 DOCKET NO. 2018-1472-CONS (1/18/2019)

PRIMARY ISSUES: Whether this grievance is moot due to Grievants’ resignation from 
employment.
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TOPICAL INDEX

COUNTY BOARDS OF EDUCATION

SERVICE PERSONNEL

CASE STYLE: Chapman v. Jefferson County Board of Education

KEYWORDS: Termination; Attendance; Policy; Plan of Improvement; Correctable 
Conduct; Willful Neglect of Duty; Mitigation; Arbitrary and Capricious

SUMMARY: Grievant was employed by the Jefferson County Board of Education 
as a Cook II.  It is undisputed that Grievant’s work performance has 
always met or exceeded expectations in all respects, with the 
exception of attendance.  Grievant has never received any form of 
prior discipline for absenteeism or for any reason.  Grievant was 
terminated from her position as a Cook II for willful neglect of duty 
stemming from violation of Jefferson County Schools’ attendance 
policy.  During the twelve months prior to her termination, Grievant 
had successfully completed two plans of improvement regarding 
attendance, demonstrating that her conduct was correctable.  
     During the 2017-2018 school year, Grievant was absent a total of 
16 days, but only 3,5 days after the start of her second plan of 
improvement on December 14, 2017.  Grievant contends that her 
historical attendance issues were extraordinary and caused by 
extreme, extenuating circumstances.  Grievant contends that her 
termination was too harsh and not warranted; that her conduct was 
correctable; that her conduct had been corrected; that Respondent’s 
decision to terminate her was arbitrary and capricious; that her 
punishment should be mitigated. A three-day suspension was 
sufficient discipline given the facts of this case.  Accordingly, this 
grievance will be granted, in part, and denied, in part.

 DOCKET NO. 2018-1321-JefED (1/3/2019)

PRIMARY ISSUES: Whether Respondent had good cause to terminate Grievant.
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CASE STYLE: Rice, et al. v. Wayne County Board of Education

KEYWORDS: Discrimination; Favoritism; Work Vehicle; Mileage

SUMMARY: Grievants are employed by Respondent as mechanics within the 
transportation department.  Grievants had previously been assigned 
the use of work vehicles to travel between their homes and work by a 
former superintendent as a reward.  Grievants protest the decision of 
a different superintend to remove the vehicles for financial reasons 
when employees in other departments had been allowed to retain 
vehicles.  Grievants failed to prove that the decision to remove the 
vehicles was discrimination or favoritism, that they were otherwise 
entitled to a work vehicle by either of operation of law or policy, or 
that the superintendent’s previous issuance of the vehicles as a 
reward entitled them to the continued use of the vehicles.  Grievants 
did not assert in their original statement of grievance or present 
evidence that they had been denied reimbursement for use of their 
private vehicles in the course of their employment.  Accordingly, the 
grievance is denied.

 DOCKET NO. 2017-2221-CONS (1/16/2019)

PRIMARY ISSUES: Whether Grievants proved that the decision to remove the vehicles 
was discrimination or favoritism.
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TOPICAL INDEX

STATE EMPLOYEES

CASE STYLE: Walker v. Public Service Commission/ AND Division of Personnel

KEYWORDS: Classification; Job Duties; Salary; Pay Grade; Limited Supervision; 
Arbitrary and Capricious

SUMMARY: Grievant is employed by Respondent, Public Service Commission, as 
an Administrative Law Judge 1.  Grievant asserts he has been 
performing the duties of an Administrative Law Judge 2.  
Respondent, Division of Personnel, determined that Grievant’s 
position was properly classified as an Administrative Law Judge 1.  
Grievant failed to prove that his position operates under limited 
supervision or that he is responsible for predominantly complex 
cases.  Respondent DOP’s classification determination was not 
arbitrary and capricious.  Accordingly, the grievance is denied.

 DOCKET NO. 2017-2006-PSC (1/4/2019)

PRIMARY ISSUES: Whether Grievant is misclassified.

CASE STYLE: Desrosiers v. Department of Health and Human Resources/Bureau 
for Children and Families

KEYWORDS: Dismissal; Termination; Falsify; Falsification; Hostile Work 
Environment; Harassment; Contacts; Standard Operating 
Procedures; Policy 2108; Misconduct; Acknowledgement; Admission; 
Mere Allegations

SUMMARY: Grievant was employed by Respondent as a Child Protective 
Services (“CPS”) worker in its Raleigh County office.  Respondent 
dismissed Grievant alleging violation of certain policies and 
falsification of agency records.  Grievant admitted to entering the 
false contacts, but argued that she did so out of fear of losing her job 
for failing to make all of her contacts for the month and that she was 
told by a coworker that entering such false contacts was common 
practice.  Respondent proved by a preponderance of the evidence 
that Grievant violated DHHR Policy Memorandum 2108 by falsifying 
the three contacts and that such constituted good cause for her 
dismissal. Therefore, the grievance is DENIED.

 DOCKET NO. 2018-1349-DHHR (1/9/2019)

PRIMARY ISSUES: Whether Respondent proved that Grievant engaged in misconduct 
justifying her dismissal from employment.
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CASE STYLE: Hazlewood v. General Services Division

KEYWORDS: Employment Appraisal Form 3; Verbal Reprimand; Written 
Reprimand; Agency Dress Code; Earrings; Safeguard State Property; 
Stolen Tools; Arbitrary and Capricious

SUMMARY: Grievant was given a written reprimand for failing to properly 
safeguard the tools which had been issued to him. The tools were 
stolen from the workplace. Grievant had taken very reasonable steps 
to safeguard the tools. Respondent did not prove by preponderance 
of the evidence that Grievant failed to safeguard his tools.
     Grievant was given a verbal reprimand for wearing earrings which 
resembled wood screws. The reason for the reprimand was that the 
earrings did not present a proper image to the public. Respondent did 
not prove the reason for the reprimand by a preponderance of the 
evidence. Additionally, both disciplinary actions are found to be 
arbitrary and capricious.

 DOCKET NO. 2017-2495-CONS (1/9/2019)

PRIMARY ISSUES: Whether the verbal reprimand and the written reprimand were 
unreasonable.

CASE STYLE: Maloy v. Adjutant General's Office

KEYWORDS: Motion to Dismiss; Jurisdiction; Employee; Employer

SUMMARY: Grievant was employed by the West Virginia Military specifically in 
the Air National Guard. Grievant’s employment is specifically 
exempted from the grievance procedure by statute.  The Grievance 
Board lacks jurisdiction in this matter.  Accordingly, the grievance is 
dismissed.

 DOCKET NO. 2019-0553-MAPS (1/10/2019)

PRIMARY ISSUES: Whether the Grievance Board has jurisdiction in this matter.
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CASE STYLE: Namsupak, et al. v. Department of Health and Human 
Resources/John Manchin Sr. Health Care Center

KEYWORDS: Hostile Work Environment; HIPPA Violation; Retaliation; Work Hours; 
Job Duties

SUMMARY: Grievants were employed in various classifications in the outpatient 
facility at Manchin Clinic.  Grievants allege that Respondent retaliated 
and created a hostile work environment when CEO Michele Crandall 
announced but never implemented a change to the Outpatient Clinic 
hours of operation; forced Grievants to use annual leave for any sick 
time taken beyond the first eight hours of a shift; announced but 
never implemented a discontinuation of vendor hosted luncheons; 
rearranged the outpatient staff workspace; locked up medical 
records, the copier, the fax machine, and x-ray supplies; worked 
Grievant Pauley out of classification; discussed confidential 
employee information so loudly that coworkers could hear details; 
and favored employee Kathy Tennant through inaction on Grievants 
complaints alleging that Tennant had threatened them and had 
violated the Health Insurance Portability and Accountability Act 
(HIPPA).  Grievants proved that Respondent retaliated against 
Grievants when CEO Crandall announced a change in Outpatient 
Clinic hours of operation, announced a discontinuation of vendor 
hosted luncheons, and locked up the copier, fax machine, and x-ray 
supplies for over six months.  Grievants also proved that Respondent 
created a hostile work environment when it locked up the copier, fax 
machine, and x-ray supplies for over six months.  Accordingly, the 
grievance is GRANTED.

 DOCKET NO. 2018-0242-CONS (1/3/2019)

PRIMARY ISSUES: Whether Grievants have proven by a preponderance of the evidence 
that Respondent engaged in retaliation and created a hostile work 
environment.
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CASE STYLE: Allen, Jr. v. Division of Corrections and Rehabilitation/Bureau of 
Prisons and Jails

KEYWORDS: Dismissal; Termination; Probationary Employee; Code of Conduct; 
Misconduct; Use of Force; Unsatisfactory Performance; 
Discrimination; Arbitrary and Capricious; Mitigation

SUMMARY: Grievant was employed by Respondent on a probationary basis as a 
Correctional Officer.  Respondent terminated Grievant after finding 
that he “willingly used an excessive amount of force against an 
inmate by punching the inmate with a closed fist numerous times” 
and then “provided untruthful statements during the investigation” in 
telling the investigator that he did not strike/punch the inmate.  
Respondent proved that Grievant engaged in misconduct and that its 
dismissal of Grievant was not arbitrary and capricious.  Grievant 
alleged that other officers had engaged in similar conduct without 
being disciplined and that the punishment he received was too 
harsh.  Grievant did not prove that his termination was discriminatory 
or unreasonable and in need of mitigation.  Accordingly, the 
grievance is denied.

 DOCKET NO. 2019-0290-MAPS (1/16/2019)

PRIMARY ISSUES: Whether Respondent had good cause to terminate Grievant.

CASE STYLE: Perdue v. Division of Motor Vehicles

KEYWORDS: Classification; Job Duties; Harassment; Functional Demotion; Hostile 
Work Environment

SUMMARY: Grievant is employed by Respondent as an Administrative Services 
Assistant I. Grievant asserts she was functionally demoted and 
harassed by agents of Respondent.  Grievant seeks restoration of job 
duties and the end of harassment.  Grievant’s alleged functional 
demotion claim is lacking in substantive merit.  Grievant did not 
demonstrate that she had been harassed by the persons named in 
her statement of grievance or any other persons employed by 
Respondent.  Grievant failed to meet her burden of proving her 
claims by a preponderance of the evidence.  Accordingly, this 
grievance is DENIED.

 DOCKET NO. 2018-0421-DOT (1/30/2019)

PRIMARY ISSUES: Whether Grievant proved by a preponderance of the evidence that 
she was functionally demoted or that Respondent’s actions were 
arbitrary and capricious.
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CASE STYLE: Trotto v. Division of Highways

KEYWORDS: Discrimination; Workers’ Compensation Claim; Family Medical Leave 
Act; Arbitrary and Capricious

SUMMARY: Grievant suffered multiple back injuries while he was on the job for 
the Division of Highways.  As a result, Grievant was unable to work 
and on workers’ compensation for a period of time.   When Grievant 
challenged the Division of Highways’ refusal to return him to work, his 
treating physician had not authorized his return to work, nor had 
Grievant provided his employer with any documentation by his 
treating physician returning him to work.  After Grievant’s treating 
physician authorized his return to work with restrictions, the Division 
of Highways created a return to work plan.  Grievant declined to 
return to work under the plan because he wanted to remain home to 
care for his ill wife.  Grievant was unable to establish that any actions 
taken by his employer were arbitrary and capricious or an abuse of 
discretion.  Grievant also failed to establish that he was the victim of 
discrimination.  Accordingly, this grievance is denied.

 DOCKET NO. 2017-2085-CONS (1/28/2019)

PRIMARY ISSUES: Whether Grievant established that he was eligible for leave under 
FMLA.  Whether Grievant established that he was the victim of 
discrimination under the applicable statute.

Report Issued on 2/8/2019

Page 12


