THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DWIGHT RICHARD TESTEMENT,



Grievant,

v.







 Docket No. 2013-1846-MAPS

REGIONAL JAIL AND CORRECTIONAL FACILITY AUTHORITY/

SOUTHERN REGIONAL JAIL,



Respondent.
FINAL DEFAULT REMEDY DECISION

Grievant, Dwight Richard Testement, was employed by Respondent, Regional Jail and Correctional Facility Authority, at Southern Regional Jail.  On May 7, 2013, Grievant filed this grievance against Respondent protesting his suspension without pay for alleged misconduct and negligence.  Grievant requested as relief, “[r]emoval of suspension without pay.  Award of back pay and benefits.  Restoration of rank and date of rank.”
As the Grievance Board’s records reflected that no action had been taken on the grievance since the level one conference scheduled to be held May 16, 2013, the Grievance Board sent a letter to the parties notifying them that the grievance would be dismissed for failure to pursue unless timely written objection was received.  On May 10, 2016, Grievant filed a timely written objection to the dismissal of the grievance stating that a telephone conference had been held in which he was informed that a formal written decision would be mailed, which he has never received.  

By Order entered June 8, 2016, the undersigned ordered Respondent to immediately provide a copy of the decision to the Grievance Board and Grievant if a level one decision had been completed after the May 16, 2013 hearing.  If no decision was completed, the undersigned further ordered Respondent to schedule a level one conference within ten days of receipt of the order and issue a decision in compliance with W. Va. Code § 6C-2-1, et seq. and W. Va. Code St. R. § 156-1-1, et seq.   
On August 1, 2016, Grievant asserted default had occurred in that Respondent had failed to issue a decision after the original May 16, 2013 conference call, and had failed to provide a copy of the decision or schedule a conference as ordered by the undersigned’s June 8, 2016 Order.  
The undersigned issued a Notice of Default Hearing on January 19, 2017, scheduling the default hearing for March 24, 2017.  The default hearing was held on March 24, 2017, in Beckley, West Virginia, at the offices of the Raleigh County Commission on Aging.  Respondent failed to appear by representative or counsel.  An Order Granting Default was issued on June 27, 2017.  A default remedy hearing was scheduled for October 13, 2017, at which the parties appeared and requested the matter be held in abeyance to allow the parties to finalize settlement of the matter.  
By letter dated November 30, 2017, Grievant requested that a default remedy hearing be scheduled as Respondent had failed to respond to his communications regarding settlement.  By email dated December 22, 2017, Grievance Board staff requested the parties submit agreed dates to reschedule the default remedy hearing.  Respondent failed to respond to the request for dates.  A Notice of Hearing was issued on January 31, 2018, scheduling the hearing for April 30, 2018.  The notice was sent to Respondent by first class mail to April M. Darnell, Human Resources Director, William R. Valentino, General Counsel, and Celeste Webb-Barber, Assistant Attorney General.  The default remedy hearing was held as scheduled on April 30, 2018, in Beckley, West Virginia, at the offices of the Raleigh County Commission on Aging.  Grievant appeared pro se.
  Respondent failed to appear.  
On May 3, 2018, an Order to Show Cause was issued against Respondent for its failure to appear at the April 30, 2018 hearing.  On May 9, 2018, Melissa L. Starcher, Assistant Attorney General, filed a Substitution of Counsel/Notice of Appearance entering her appearance as counsel for Respondent and filed a Response to Order to Show Cause.  By Order entered July 24, 2018, the undersigned determined Respondent had failed to demonstrate good cause for its failure to appear and ordered that “[i]f the parties desire to file Proposed Findings of Fact Conclusions of Law on the issue of default remedy, such Proposed Findings of Fact Conclusions of Law must be filed by August 21, 2018.”  On August 21, 2018, Respondent, by counsel, Briana J. Marino, Assistant Attorney General, filed Respondent West Virginia Division of Corrections and Rehabilitation/Southern Regional Jail’s Proposed Order Regarding Default Remedies.
  Grievant was not required to, and did not, submit Proposed Findings of Fact and Conclusions of Law.
Synopsis

Default judgment was granted in this matter by Order Granting Default issued June 27, 2017, and the matter was bifurcated to allow Respondent opportunity to demonstrate whether the remedy sought by Grievant was contrary to law or contrary to proper and available remedies.  A default remedy hearing was scheduled for which Respondent again failed to appear and failed to demonstrate good cause for its failure to appear.  Although Grievant was later terminated from his employment with Respondent, the grievance only protests his unpaid suspension from employment.  Although the Grievance Board has previously allowed grievants to litigate their subsequent dismissal in grievances challenging a suspension when “the facts giving rise” to the suspension were the same as the dismissal, in this circumstance, it would not further a simple and expeditious process to allow Grievant to receive relief in default for the termination he did not grieve.  Grievant is limited to recovering the relief he requested in his original grievance filing.  Accordingly, the grievance is granted only as to the specific relief requested by Grievant in the original grievance filing for the time-period between his suspension and termination.  
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed as a Correctional Officer III by Respondent, Regional Jail and Correctional Facility Authority, at Southern Regional Jail.  
2. On April 24, 2013, Grievant was suspended without pay for alleged misconduct and negligence. 
3. On May 7, 2013, Grievant filed this grievance against Respondent protesting his suspension without pay and requesting a level one conference.  Grievant requested as relief, “[r]emoval of suspension without pay.  Award of back pay and benefits.  Restoration of rank and date of rank.”  
4. Grievant was then dismissed from employment in June 2013, but did not file a grievance protesting his dismissal from employment or attempt to amend the instant grievance to include his termination from employment.
5. Grievant took no action to pursue his grievance thereafter until the Grievance Board notified him by letter dated May 2, 2016, of the impending dismissal of his grievance for failure to pursue.
6. Grievant took no action through the grievance process to pursue a claim of wrongful termination of his employment until his letter dated May 10, 2016.
7. In the letter Grievant also states that, during the level one conference, he was told a level one decision would be issued within fifteen working days.    
Discussion

“The default proceeding is usually bifurcated into two hearings.” W. Va. Code St. R. § 156-1-7 (2008).  In the first hearing, it is determined whether default occurred.  If default is found to have occurred, a second hearing is conducted to determine whether the remedy sought by the grievant is “contrary to law or contrary to proper and available remedies.” W. Va. Code § 6C-2-3(b)(2).  “In making a determination regarding the remedy, the administrative law judge shall determine whether the remedy is proper, available and not contrary to law.” Id.  “If the administrative law judge finds . . . that the remedy is contrary to law or not proper or available at law, the administrative law judge may deny the default or modify the remedy to be granted to comply with the law or otherwise make the grievant whole.” W. Va. Code § 6C-2-3(b)(3).
Default judgment was granted in this matter by Order Granting Default issued June 27, 2017, which is incorporated by reference.  A default remedy hearing was scheduled for which Respondent failed to appear and failed to demonstrate good cause for its failure to appear.  However, Respondent was permitted to submit Proposed Findings of Fact and Conclusions of Law on the issue of default remedy.   

Respondent concedes that payment of back wages for working days Grievant lost due to his disciplinary suspension, accrual of annual leave payable to Grievant upon his termination, reinstatement of rank prior to the disciplinary suspension, and statutory prejudgment interest are lawful remedies.  Respondent asserts that Grievant is limited to the allegations and remedies present in his original grievance filing and cannot pursue remedy for his later termination.  
The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 730, 391 S.E.2d 739, 743 (1990).  The Supreme Court has repeatedly instructed the lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  Justice Starcher sums up the Court’s philosophy in Hale:
In Spahr, supra, we upheld a circuit court's determination that a grievance was timely filed several months after the challenged grievable event because the employees did not initially know of the actual facts relating to their grievance. Spahr, 182 W.Va. 726, 391 S.E.2d 739 (1990). Spahr and Duryutta, supra teach that the timeliness of a grievance claim is not necessarily a cut-and-dried issue because a tribunal must apply to the timeliness determination the principles of substantial compliance and flexible interpretation to achieve the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.

Hale, n.10, 199 W. Va. at 393, 484 S.E.2d at 646.     

In the spirit of a simple and expeditious process, the Grievance Board has previously allowed grievants to litigate their subsequent dismissal in grievances challenging a suspension when “the facts giving rise” to the suspension were the same as the dismissal, with the dismissal only being “the final discipline imposed.”  Lough v. Dep’t of Health & Human Res., Docket No. 99-HHR-323 (Aug. 29, 2000); Messer v. Mingo County Bd. of Educ., Docket No. 00-29-332 (May 16, 2001), aff’d, Kanawha Cty. Cir. Ct. Civil Action No. 01-AA-80 (Oct. 22, 2001); Keller v. Dept. of Transp./Div. of Highways, Docket No. 2009-1440-DOT (Sept. 8, 2010) (rev’d on other grounds, Kanawha Cty. Cir. Ct. Civil Action No. 10-AA-173 (June 15, 2012)).

This grievance is already a procedural quagmire through the fault of both parties.  Although Respondent is at fault for its failure to issue a decision following the level one conference and its baffling repeated failure to respond or appear after the undersigned’s June 8, 2016 Order, Grievant is at fault for failing to take any action on Respondent’s failure to issue a level one decision, although he was aware that a decision was supposed to be issued within fifteen days.  There was no substantial compliance on Grievant’s part as he only attempted to pursue his termination through the grievance process three years after the fact, in his response to the notice of failure to pursue.  In this circumstance, it would not further a simple and expeditious process to allow Grievant to receive relief in default for the termination he did not grieve.  

    
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. “The default proceeding is usually bifurcated into two hearings.”  W. Va. Code St. R. § 156-1-7 (2008).  In the first hearing, it is determined whether default occurred.  If default is found to have occurred, a second hearing is conducted to allow Respondent to demonstrate that the remedy sought by the grievant is “contrary to law or contrary to proper and available remedies.” W. Va. Code § 6C-2-3(b)(2).  
2. “In making a determination regarding the remedy, the administrative law judge shall determine whether the remedy is proper, available and not contrary to law.” W. Va. Code § 6C-2-3(b)(2).    
3. “If the administrative law judge finds . . . that the remedy is contrary to law or not proper or available at law, the administrative law judge may deny the default or modify the remedy to be granted to comply with the law or otherwise make the grievant whole.” W. Va. Code § 6C-2-3(b)(3).   
4. The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 730, 391 S.E.2d 739, 743 (1990).  The Supreme Court has repeatedly instructed the lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  Justice Starcher sums up the Court’s philosophy in Hale:
In Spahr, supra, we upheld a circuit court's determination that a grievance was timely filed several months after the challenged grievable event because the employees did not initially know of the actual facts relating to their grievance. Spahr, 182 W.Va. 726, 391 S.E.2d 739 (1990). Spahr and Duryutta, supra teach that the timeliness of a grievance claim is not necessarily a cut-and-dried issue because a tribunal must apply to the timeliness determination the principles of substantial compliance and flexible interpretation to achieve the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.

Hale, n.10, 199 W. Va. at 393, 484 S.E.2d at 646.     

5. In the spirit of a simple and expeditious process, the Grievance Board has previously allowed grievants to litigate their subsequent dismissal in grievances challenging a suspension when “the facts giving rise” to the suspension were the same as the dismissal, with the dismissal only being “the final discipline imposed.”  Lough v. Dep’t of Health & Human Res., Docket No. 99-HHR-323 (Aug. 29, 2000); Messer v. Mingo County Bd. of Educ., Docket No. 00-29-332 (May 16, 2001), aff’d, Kanawha Cty. Cir. Ct. Civil Action No. 01-AA-80 (Oct. 22, 2001); Keller v. Dept. of Transp./Div. of Highways, Docket No. 2009-1440-DOT (Sept. 8, 2010) (rev’d on other grounds, Kanawha Cty. Cir. Ct. Civil Action No. 10-AA-173 (June 15, 2012)).

6. In this circumstance, it would not further a simple and expeditious process to allow Grievant to receive relief in default for the termination he did not grieve.    

7. The relief Grievant requested in his original grievance filing is not contrary to law or contrary to proper and available remedies, but Respondent has demonstrated that the additional relief requested by Grievant is contrary to proper and available remedies.
Accordingly, the grievance is GRANTED.  Respondent is ORDERED to, for the time-period of April 24, 2013, until the date Grievant was terminated from employment, remove the suspension without pay, restore Grievant’s rank, pay Grievant all wages he would have earned for his regularly-scheduled working days, including prejudgment interest, and restore all benefits he would have accrued.
Any party may appeal this decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this decision. See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its administrative law judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The civil action number should be included so that the certified record can be properly filed with the circuit court. See also W. Va. Code St. R. § 156-1-6.20 (2018).

DATE:  October 2, 2018, nunc pro tunc  










_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
� For one’s own behalf.  Black’s Law Dictionary 1221 (6th ed. 1990).





� Respondent attached to this document seven exhibits, which included several documents that are not part of the record in this grievance.  Respondent was provided the opportunity to present evidence on these issues and failed to appear at the properly-scheduled hearings to do so.  Respondent cannot now introduce new evidence.  Exhibits that were not already part of the record have not been considered.  Likewise, Respondent has proposed certain findings of fact based on these exhibits or other information not present in the record, which were also not considered.  
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