WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JULIA FLEMING,
Grievant,

v.






Docket No. 2017-1633-LogED
LOGAN COUNTY BOARD OF EDUCATION,

Respondent.






D E C I S I O N
Julia Fleming, Grievant, filed this grievance against her employer the Logan County Board of Education (“LCBE”), Respondent. Grievant protested a 10-day suspension.  The original grievance was filed on February 6, 2017, and the grievance statement provides:  

I was charged in Superintendent Lucas’ letter of January 12, 2017 with using sexual inappropriate language with students and colleagues in a public place and smoking on school property. I deny having used sexual inappropriate language with students and colleagues in a public place and grieve any punishment for allegedly doing so. I admit to having occasionally smoked on school property.
The requested relief was: 
A finding that I did not use sexual inappropriate language with students and colleagues in a public place; rescission of any punishment imposed on me for allegedly doing so; and removal of the record of this incident from my personnel file.  A letter of reprimand placed in my file as a punishment for smoking on school property and be reimbursed for any wages and benefits withheld from me as a result of this matter

A conference was held at level one on June 9, 2017, and the grievance was denied at that level on or about June 29, 2017.  Grievant appealed to level two on July 6, 2017.  A mediation session was held on August 23, 2017.  Grievant appealed to level three on August 28, 2017.  A level three hearing was held before the undersigned Administrative Law Judge on November 29, 2017, at the Grievance Board(s Charleston office.  Grievant appeared in person and by counsel Jane Moran, Attorney at Law.  Respondent was represented by Stephanie L. Abraham of Abraham Law, PLLC.  This matter became mature for decision upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about January 12, 2018, the assigned date for the submission of fact/law proposals.  Both parties submitted Proposed Findings of Fact and Conclusions of Law.  This grievance is ripe for decision.
Synopsis

It was established and uncontested that Grievant has repeatedly engaged in use of tobacco products on school property.  Grievant challenges the severity of a ten-day suspension.  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and Grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action.  Mitigation was considered.
Respondent has substantial discretion to determine a penalty in these types of situations. Grievant had knowledge of the prohibition based upon both State and County School Board policies, she in fact, had been previously reprimanded and placed on probation for using tobacco products on school property or in the presence of students thus, it is difficult to find that Respondent in imposing of a ten-day suspension for this violation is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  This Grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Julia Fleming, Grievant, is employed by Respondent as a teacher at Man Middle School (“MMS”) in Logan County, West Virginia. Grievant received her Bachelor of Arts Degree from Marshall University in 1986.  She is a 16-year veteran teacher of Health and Physical Education.  Grievant has been employed by the Logan County Board of Education in MMS from 2008 to the present.  In addition to teaching, Grievant has coached the girls' softball team.  
2. In fall of 2016, Grievant was approached by two eighth grade students.  Both boys had been students of Grievant’s seventh grade health class the preceding year at MMS.  The students made inquiry of Grievant regarding the term “blue balls” and the causes for them.
  
3.  The location which the boys chose to approach Grievant was an area where two hallways meet at the side of the school’s cafeteria.  Approximately 200 to 250 students were participating in their lunch time activity as the boys approached Grievant.  

4. Grievant’s initial response was “I did get tickled and I kind of chuckled.”  Grievant Fleming asked the student if he had discussed this question with his father. Reportedly one student indicated he preferred to pose the question to Grievant.  

5. Grievant provided an accurate – to the best of her knowledge – definition of the term “blue balls.” She recalled no staff member or student being close enough to overhear the conversation.  The nearest lunch table in the noisy room was, as she recalled about ten feet away.  

6. Despite Grievant's assertion that the discussion was a natural part of her job as a health teacher, Respondent offered 126CSR44E, West Virginia Board of Education Policy 2510, which sets the standards for eighth grade health class instruction, contending that the subject matter of masturbation and/or blue balls is not included in the standards.  To the best of Superintendent Lucas’ knowledge, providing information regarding masturbation and/or blue balls is not part of the health curriculum in Logan County Schools.
7. In 2016, there was an investigation of the working environment of Man Middle School.  It is uncontested that political divides formed between members of the staff and faculty of Man Middle School, in support of one faction or another.
8. Respondent retained the services of Jeffrey Shumate, an investigator, for the purpose of conducting an investigation pertaining to a hostile work environment and alleged inappropriate conduct involving employees, staff and potential student affairs.  
9. Investigator Shumate interviewed numerous staff/witnesses.  Among the individuals interviewed was Grievant.  
10. Grievant was introduced to the Board’s Investigator Shumate on or about November 10, 2016; she was told to submit to an interview by him.  Grievant met with and provided Investigator Shumate with information.
 
11. During the investigation, Investigator Shumate obtained a recorded statement from Grievant. 
12. On January 10, 2017, Grievant was summoned to the office of Acting Superintendent Lucas.  Grievant acknowledged that she had smoked on Board of Education property.  Further, Grievant also admitted that she had previously been sanctioned by the West Virginia Secondary School Activities Commission (“WVSSAC”) for smoking on Board of Education property.
13. Grievant was previously reprimanded by the WVSSAC, by letter dated April 24, 2015, for violation of West Virginia Department of Education Policy 2422, and WVSSAC Rule 127-4-3 for use of tobacco products on school property or around students.  Grievant was suspended for two games and was placed on probation for 365 days by the WVSSAC.
14. Logan County Schools Use of Tobacco Policy prohibits the use of tobacco by employees on any property owned, leased, or operated by the Logan County Board of Education. R Ex 3 
15. Grievant received copies of and training on the Logan County Schools Employee Code of Conduct (Policy 3210, 4210) and Use of Tobacco Policy (Policy 3215, 4215).  

Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code ( 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (April 16, 1991). See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975).  West Virginia Code ( 18A-2-8 provides that “a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”
Grievant challenges the severity of a ten-day suspension.  Respondent has accused Grievant of insubordination noting two identifiable events; her persistence in smoking on Board property and her interaction/response to inquiry from two male students.  Respondent has never explained how they allocated the disciplinary sanctions between the two alleged offenses.
Respondent has established an actionable cause for disciplinary action.  Grievant admitted to smoking on school property.  Logan County Schools Use of Tobacco Policy prohibits the use of tobacco by employees on any property owned, leased, or operated by the Logan County Board of Education.  R Ex 3  Grievant was aware of the prohibition against smoking on school property.  Grievant was previously reprimanded by the West Virginia Secondary School Activities Commission for use of tobacco products on school property or around students.  Grievant does not deny or contest ignorance to culpability for smoking.
  Respondent established insubordination of Grievant’s repeated inappropriate conduct.
 Simons v. Logan County Bd. of Educ., Docket No. 95-23-399 (June 27, 1996). “Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions.” Reynolds v. Kanawha- Charleston Health Dept., Docket No. 90-H-128 (Aug. 8, 1990) citing Meads v. Veteran Admin., 36 M.S.P.R. 574 (1988).  “Insubordination encompasses more than an explicit order and refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Sexton v. Marshall Univ., Docket No. BOR2-88-029- 4 (May 20, 1988); aff'd 387 S.E.2d 529 (W. Va. 1989).
The instant grievance is not a perplexing legal conundrum; however, the precarious nature of the situation in discussion is more delicate than Respondent wants to acknowledge.  Respondent had an agenda.  Whether Respondent’s agents’ crusade was justified is a matter of opinion.  However, it is clear that Respondent has focused, refocused and adjusted the contentions of actionable violation levied against Grievant more than once.  This is puzzling.  Education is to ensure the safety and well-being of its students.  Respondent presented no witness for cross examination by Grievant that they had overheard Grievant’s conversation, much less that it offended them.  It was credibly presented that Grievant perceived a duty as a teacher to her students.  It is uncontested that Grievant answered the boys’ question in good faith.  She did it without a willful intent to violate any standard, rule or regulation.  
Grievant acknowledges smoking on school property but raises the question whether the discipline levied was clearly excessive and disproportionate for the established offense(s) to the degree that it constitutes an abuse of discretion.  Given that smoking on school property is repeated conduct, and given that the policies are well documented and acknowledged by Grievant, Respondent maintains it is justified in imposing a ten-day suspension for the violation alone, with or with the debatable conversation allegation.
An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94- 01-394 (Jan. 31, 1995). See Martin v. W. Va. Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989). 

Grievant contents the 10-day suspension is too harsh.  Grievant notes that it was her good faith belief the sanction provided for a second smoking offense in County Policy 3216 included mandatory smoking cessation classes to be provided by the Board; a conference with Grievant’s supervisor; and a referral to local authorities for a possible fine, with documentations at all stages. Grievant provides the belief stems from information she believed to be valid, e.g., Employee Notebook information, supplied to teachers.  The validity and applicability of the data cited by Grievant regarding the progressive discipline sanctioned for smoking on Board property is debated by Respondent.  
"When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997). Mitigation of a penalty is considered on a case by case basis. Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995). The instant trier of fact, is persuaded that mitigating factors may be present in the circumstances of this matter.  However, "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 

In assessing the penalty imposed, the undersigned is torn, but not persuaded mitigation in mandated.  It is difficult to find that Respondent in imposing of a ten-day suspension for this violation, is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.
  Grievant had knowledge of the prohibition based upon both State and County School Board policies, she in fact, had been previously reprimanded and placed on probation for using tobacco products on school property or in the presence of students.  
“Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge cannot substitute his judgement for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).” Meadows, supra.  The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.” 
The following conclusions of law are appropriate in this matter:


Conclusions of Law

1.  As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.
2. The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (April 16, 1991).  See Beverlin v. Bd. of Educ., 158 W.Va. 1067, 216 S.E.2d 554 (1975).

3. WEST VIRGINIA CODE § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendre to a felony charge.”  

4. Respondent established sufficient evidence of record to meet its burden of proof for the issuance of disciplinary action.  Respondent established insubordination. 
5. "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008). 
6. An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense, and the grievant bears the burden of demonstrating that the penalty was 'clearly excessive or reflects an abuse of agency discretion or an inherent disproportion between the offense and the personnel action.'”  Connor v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995); Martin v. W. Va. Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).
7. Grievant’s ten-day suspension for insubordination for continued violation of the State and county tobacco control policies was not established as unreasonable given the repeated occurrence of the continued conduct in violation of policy.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  March 20, 2018

_____________________________

 Landon R. Brown

 Administrative Law Judge

� It is contended that the boys elected Grievant as the teacher or staff member to approach with their inquiry because they believed that an answer was within her professional field of knowledge.  Moreover, her reputation was that she would tell them the truth.


� Grievant contends that Investigator Shumate assured Grievant she was not being investigated and told her nothing she said would be used against her.


� Grievant confessed to the acting Superintendent that she had smoked on the outer limits of the Board’s property after being sanctioned by the WVSSAC for smoking between games of the girls’ softball team she coached.  


� Even though Logan County Schools Use of Tobacco Policy prohibits the use of tobacco by employees on any property owned, leased, or operated by the Logan County Board of Education, and even though Grievant was aware of said prohibition, and even though she had been previously reprimanded and placed on probation by the WVSSAC for the use of tobacco products, Grievant admitted that she smoked on school property 2-3 times per work day. 


� It may also be influential to be aware that Respondent seriously contemplated suspending Grievant for a period of 20 days. However, after meeting with Grievant, Respondent reduced the suspension to 10 days. See Formal Letter of Suspension, R Ex 6. 
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