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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ROGER CRITES,



Grievant,

v.






Docket No. 2017-2499-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Roger Crites, filed a Level Three action on July 27, 2016, after receiving a reprimand for violating the Department of Health and Human Resources Policy Memorandum 2108 and William R. Sharpe, Jr. Hospital Policy 34.305.  The reprimand was issued after Grievant refused to account for patient MP3 players on May 23, 2016, and demanded to take patients out for fresh air on May 26, 2016.


Grievant filed an additional grievance on August 3, 2017, after being suspended as a result of three incidents of unprofessional behavior.  The suspension was issued after Grievant became angry about an assignment sheet and refused to take a patient to Stonewall Jackson Memorial Hospital on April 6, 2017.  Additionally, the suspension was issued after Grievant refused to complete his PC sheet, and instead demanded another staff member complete his work.  By Order of Consolidation and Notice of Hearing dated October 13, 2017, the above grievances were consolidated and given the above docket number.


A Level Three evidentiary hearing was conducted before the undersigned on January 12, 2018, at the Grievance Board’s Westover office.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, James “Jake” Wegman, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on March 20, 2018.


Synopsis


Grievant is employed as a Health Service Assistant.  Grievant challenges his reprimand and suspension for five days for violating policies related to employee conduct, including not meeting professional expectations.  Respondent proved by a preponderance of the evidence that Grievant engaged in the behavior as charged.  The suspension was proper and justified as Grievant’s behavioral issues had been addressed for many years, and had not improved, even after having been placed on improvement plans.  This grievance is denied.


The following Findings of Fact are based upon the record of this case.


Findings of Fact


1.
Grievant is employed by Sharpe Hospital as a Health Service Assistant.  These employees provide direct care to Sharpe Hospital patients and are expected to complete all daily assignments by the end of the work day and to meet all deadlines.  Health Service Assistants are considered a lead worker and their main duty is to help the charge nurse complete assignments.


2.
Sharpe Hospital is a state-owned psychiatric hospital operated by the Department of Health and Human Resources.  Patients at Sharpe Hospital suffer from medical conditions including mental illness.


3.
Under Department of Health and Human Resources Policy 2108, “Employee Conduct,” employees are expected to “conduct themselves in a professional manner at all times and to act professionally in the presence of . . . patients; be ethical, alert, polite, sober and attentive to the responsibilities associated with their job; refrain from profane, threatening or abusive language towards others.”


4.
Under Sharpe Hospital Policy 34.305, Sharpe Hospital employees are expected to “follow directives of his/her supervisor” and “conduct themselves professionally in the presence of patients, fellow employees and the public.”


5.
Department of Health and Human Resources Policy 2104 indicates that Respondent “adopts a corrective approach that implements non-disciplinary measures progressing through levels of discipline commensurate with increasingly severe consequences for continued unsatisfactory behavior or performance.”


6.
On July 25, 2016, Grievant was issued a written reprimand due to violations of Department of Health and Human Resources Policy 2108 and Sharpe Hospital Policy 34.305.


7.
On May 23, 2016, Grievant was asked by the evening shift Charge Nurse Melanie Donahue to gather MP3 players that patients were using from the day shift so they could be counted.  Grievant refused this directive, indicated that it was not his job and that  he was going home.  Charge Nurse Donahue emailed Nurse Manager Mary Stalnaker regarding the incident on that same day.


8.
Nurse Donahue explained that Grievant was a charge aide, and one of his duties was to perform the first and last hall walk of the shift.  This is to make sure everything is accounted for at both the beginning and end of the shift.  In this instance, there was a missing MP3 player.  However, Grievant refused to search for the MP3 player.  Nurse Donahue went to Grievant and asked more than once to look for the MP3 player.  Nurse Donahue indicated that if an MP3 player is missing, the unit must be searched.


9.
Nurse Manager Stalnaker explained that Sharpe Hospital has MP3 players for its patients.  The MP3 players are signed out to patients and Sharpe Hospital employees must keep track of how many they have, and make certain they are turned in at the end of the shift.  Keeping track of the MP3 players is important because if they are not returned patients could conceivably use them for a variety of things, including obtaining contraband.  Respondent also takes the position that it is important for Sharpe Hospital to account for the MP3 players because they are hospital property.


10.
Nurse Manager Stalnaker felt Grievant’s conduct was inappropriate because there was a missing MP3 player and Grievant refused to help find it.  Given the situation, Respondent’s position is that no employee should have gone home and a unit search should have been completed.


11.
Nurse Stalnaker also indicated that Grievant is on a Performance Improvement Plan and, therefore, she meets with him monthly to review any issues.  After this incident, a Performance Improvement Plan Monitoring Tool was issued due to Grievant’s failure to maintain professional behavior.


12.
Grievant did not deny that he refused to help locate the missing MP3 player.


13.
The reprimand was also issued because on May 26, 2016, Grievant requested to the Charge Nurse that he be assigned “fresh air” duty.  Even though another employee had been assigned this particular duty, Grievant stated that he did not care if that was the case.  Charge Nurse Rebecca Barro emailed Nurse Manager Stalnaker about this incident on the same day.


14.
Nurse Barro indicated that she assigned another aide to take patients out for fresh air.  Grievant became upset that he could not go out for fresh air and communicated, over choice words, that he was going to the fresh air duty.  Nurse Barro testified that this was not the first time this had happened, and reported the incident to Nurse Manager Stalnaker.


15.
Nurse Manager Stalnaker explained that Sharpe Hospital patients are entitled to an hour of fresh air a day in the courtyard, which is considered a patient activity.  The duty of taking patients out for fresh air is considered a job assignment which is found on the staff assignment sheet.


16.
Prior to the written reprimand being issued, a predetermination conference was held on June 23, 2016.


17.
On July 17, 2017, Grievant was suspended as a result of three incidents of unprofessional behavior.


18.
The suspension was issued after Grievant became angry about an assignment sheet and refused, at least initially, to take a patient to Stonewall Jackson Memorial Hospital.


19.
The suspension was also issued after Grievant refused to complete his PC sheet, and instead demanded another staff member complete his work on April 14, 2017.


20.
Nurse Manager Stalnaker explained that Health Service Assistants are assigned patients, and must document that care has been provided to the patient.  The Health Service Assistants must give a report to the next shift explaining the patient’s care for the day.  This report is known as the PC sheet.  Nurse Manager Stalnaker states that only the employee that worked with the patient can fill out the PC sheet.


21.
Nurse Spurlock testified that Grievant gave this PC sheet to Madyson Nunley, and told her she needed to complete it because he was busy with other duties.  Nurse Spurlock explained that the PC sheet lists patient names and describes the care that was provided.  It is the hospital’s position that an employee must actually work with the patient to properly fill out a PC sheet.


22.
Finally, the suspension was issued because Grievant was upset about his work assignments on April 24, 2017.  Grievant became upset about being asked to take patients out for fresh air.  It appears that it was inappropriate for Grievant to tell a patient that he could not go out for fresh air.


23.
Grievant was suspended for five days.  Previous disciplinary action included verbal counseling, verbal warning, written reprimands, improvement plans, and a three-day suspension.


24.
Prior to the suspension letter being issued, a predetermination conference was held with Grievant on June 29, 2017.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The reprimand issued to Grievant for the failure to assist in the search of the missing MP3 is basically undisputed.  The record also established that Grievant became upset that he could not go out for fresh air and communicated, over choice words, that he was going to the fresh air duty.  These actions reflect a clear violation of Respondent’s employee conduct policies.  Turning to the suspension, the record supports a finding that Grievant became angry about an assignment sheet and refused, at least initially, to take a patient to Stonewall Jackson Memorial Hospital.  Grievant acknowledged that he completed his PC sheets and then gave them to another employee to enter into the computer system.  In order to properly complete this assignment, Grievant was responsible for entering the information into the computer system.  Grievant refused to complete his PC sheet, and instead demanded another staff member complete his work on April 14, 2017.  Grievant’s only defense to these behavioral issues was that while he may have been disagreeable, it was difficult to follow directives because the operations were day-to-day.  This is not persuasive.  The record of this case repeatedly demonstrated that Grievant violated conduct policies.  Respondent has met its burden of proof. Respondent proved by a preponderance of the evidence that Grievant engaged in inappropriate behavior.  


In addition, it was demonstrated by a preponderance of the evidence that Respondent worked patiently with Grievant through progressive discipline.  Grievant was issued the July 26, 2016, reprimand only after other avenues of progressive discipline failed.  The reprimand noted that Grievant had struggled with similar disciplinary issues.  Likewise, the July 17, 2017, suspension was issued only after other levels of progressive discipline failed.  The suspension letter noted that Grievant had been disciplined multiple times for similar behavior since 2008.


The reprimand and suspension were issued because Grievant continuously failed to meet behavioral expectations found under applicable policy.  Under Department of Health and Human Resources Policy 2108, “Employee Conduct,” employees are expected to “conduct themselves in a professional manner at all times and to act professionally in the presence of . . . patients; be ethical, alert, polite, sober and attentive to the responsibilities associated with their job; refrain from profane, threatening or abusive language towards others.”  Additionally, under Sharpe Hospital Policy 34.305, Sharpe Hospital employees are expected to “follow directives of his/her supervisor” and “conduct themselves professionally in the presence of patients, fellow employees and the public.”  Grievant violated these policies by refusing to follow the directives of his supervisors and for engaging in unprofessional behavior in the presence of other employees.


Grievant has been through several levels of progressive discipline including reprimands and warnings, improvement plans, and a three-day suspension.  When these efforts failed to correct Grievant’s work performance, he was issued a reprimand in July 2016, and then suspended in July 2017.  The Grievant’s work performance still did not improve.  The suspension was proper and justified as Grievant’s behavioral issues had been addressed for many years, and had not improved, even after having been placed on improvement plans.


The following Conclusions of Law support the decision reached in this case.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Respondent has met its burden of proof. Respondent proved by a preponderance of the evidence that Grievant engaged in the inappropriate behavior as charged.


Accordingly, this grievance is DENIED.



Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: April 10, 2018                   


___________________________









Ronald L. Reece









Administrative Law Judge

