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GRIEVANCE BOARD

CANDICE DAVIS, et al.,



Grievants,

v. 







DOCKET NO. 2016-1237-CONS

KANAWHA COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

On February 5, 2016, Candice Davis, Cathy Barnhouse, Barbara Vannoy, Yolanda Persinger, Dianna Robertson, Donna Shamblin, Lori Lanier, Debra Dempsey, Drenda Bumgardner, Lynn Caldwell, Joseph Rose, Pamela Bess, Debra Shamblin, Robin Thompson, Virginia Dawson, Kathy Selbe, and Brenda Bennett filed the following grievance at Level One of the grievance procedure, against their employer, the Kanawha County Board of Education (“Respondent”): 
On Sunday, January 24, 2016, a Parent link phone message and email was delivered to all employees of Kanawha County Schools stating “For tomorrow Monday, January 25, 2016, all Crede Maintenance employees and 261 day custodians report.  No other employees report as the Central Office will be closed tomorrow.”  Please find email 1 attached.

Later that day on January 24, 2016, a Parent link phone message and email was delivered to all employees of Kanawha County Schools stating “This is a clarification to all employees of Kanawha County Schools.  All Maintenance Workers, all 261 day custodians and all employees who work at Crede are to report to work tomorrow Monday, January 25, 2016.”  Please find email 2 attached.

Later Sunday night, a text message was sent to those who are signed up for the school closings notifications through the West Virginia Department of Education website.  This text stated “Only Crede Maintenance and 261 Day Custodians Report.”  Please find a copy of the text message attached.

All offices located at Crede by circumstance have always followed the same inclement weather procedure as issued for Central office.  For this day, however, the procedures were changed without notifying ALL employees stationed at the Crede facilities at the beginning of the 2016 school year.  Please find attached the inclement weather procedures for the 2015/2016 school year, which was emailed to all employees on October 6, 2015.  This new procedure is not listed on this document.

Both parking lots of the Central office and the Crede facilities center were cleared for employee parking.  Please find attached a photo of the Central office parking lot.

Central office was opened on January 25, 2016 from noon until 1:30 pm to distribute employee paychecks.  A Parent link notification was sent to all employees.  Please find email attached.

If the parking lots at both facilities are cleared and employees can report to Central office to distribute paychecks, then both Central office and Crede office employees should be treated the same.  If Central Office staff is told to stay home due to inclement weather then the department staff members located at Crede should not have been made to report to work.  This is simply discrimination based upon location.

There is no difference in job descriptions for a secretary, accountant, clerk, etc. located at Central office versus a secretary, accountant, clerk, etc. located at Crede.

If an employee at Central office has treacherous road conditions and the superintendent deems it necessary for those employees not to report to their jobs due to inclement weather then the departments within the Crede building that have nothing to do with snow removal maintenance such as cleaning sidewalks, parking lots, or maintaining heating and plumbing situations that could be caused by inclement weather should be treated the SAME and not be discriminated.

On the Kanawha County School website, job descriptions for custodians and Maintenance department employees have this addendum to their job description.

“WORK ENVIRONMENT: The work environment characteristics described here are representative of those an employee encounters while performing the essential functions of this job. Reasonable accommodations may be made to enable individuals with disabilities to perform the essential functions.  The temperature in the work environment can range from below freezing when working outdoors to in excess of 90° F when working in the furnace room or kitchen areas or on roof tops.  The work surface can be be slippery when mopping/stripping floors or completing snow removal.  The noise level in the work environment is moderate loud to loud (70-85 dB).” 

This addendum is not on job descriptions of secretaries, accountants, clerks, etc. because those employees are not required to participate in snow removal.

If the departments that are located at Crede were located at Central office, they would not have had to use annual days and be treated the same as other employees at Central office.  Instead employees at Crede either risked their safety trying to come to work on Monday, January 25, 2016 or be punished by being forced to use a vacation day or personal day from their annual leave.  This is discrimination based upon location/department.
(emphasis in original).
For their relief, those Grievants who were docked a day of vacation or leave for not reporting to work on January 25, 2016, seek to have their leave restored.  Grievants who managed to report for work on January 25, 2016, seek to be compensated for an additional day of work.  At least one Grievant subsequently claimed compensation for reporting to work at the rate of time and a half.


Although a separate document number was initially assigned to each Grievant, these grievances were consolidated on February 12, 2016, under Docket Number 2016-1237-CONS.

Following a Level One hearing on April 26, 2016, the chief administrator’s designee, Mary Jo Swartz, Esquire, denied the grievance in a written decision issued on June 2, 2016.  This matter proceeded through a mediation session at Level Two on August 2, 2016, and Grievants thereafter timely appealed to Level Three.  Following a continuance for good cause shown, a Level Three hearing was conducted in the Grievance Board’s office in Charleston, West Virginia, on October 27, 2016.  Grievants Barnhouse, Robertson, Lanier, Dempsey, Bumgardner, Rose, Bess and Thompson were represented by John Roush, Esquire, with the West Virginia School Service Personnel Association.  Grievants Donna Shamblin and Persinger were represented by Ben Barkey with the West Virginia Education Association.  Grievants Debra Shamblin, Davis, Vannoy, Bennett, Selbe, Dawson and Caldwell appeared pro se.  Respondent was represented by its General Counsel, James Withrow, Esquire.  


This matter became mature for decision on December 12, 2016, upon receipt of the last of the parties’ post-hearing proposals.  

Synopsis

Following a severe snowstorm in January 2016, Respondent Kanawha County Board of Education (“KCBOE”) closed all schools on Friday, January 22, 2016.  No employees were required to report to work that day.  Schools remained closed on the following Monday, January 25, 2016, and, consistent with previous personnel staffing for a “snow day,” only maintenance employees at Crede, and 261-day custodians, were ordered to report on January 25, 2016.  Grievants, who are assigned to the school system’s operations center at Crede, and all service personnel employees in KCBOE’s Central Office were to remain home.  Less than four hours after this initial notice was distributed, a “corrected” notice was disseminated, directing all service employees assigned to Crede to report for duty on January 25, not just maintenance employees who are focused on snow removal.  Service employees assigned to the Central Office, many of whom hold the same job classifications and perform similar duties in support of school operations, were not required to report.  Crede employees who failed to report on January 25 were docked a day’s vacation pay.  Central Office employees were compensated without having to forfeit a vacation day.  


Ostensibly, KCBOE’s Superintendent hoped to reopen the schools on Tuesday, but schools remained closed on January 26, while Grievants performed little or no meaningful work on January 25, and no work on that day which was shown to have been essential to reopening the schools the following day.  Grievants demonstrated by a preponderance of the evidence that they were treated adversely to their similarly situated peers in the Central Office, and there were no relevant differences in the job duties of the two groups of employees to warrant such different treatment.  Those Grievants who were docked leave time for failing to report are entitled to have their lost leave reinstated.  Grievants who were able to report for work received a day’s pay and lost no leave.  Therefore, they suffered no adverse personnel action and are not entitled to relief.  Further, Grievants who managed to report to work were not working on a holiday simply because that is the code used to pay employees who are excused from reporting due to adverse weather conditions, and no Grievants may be awarded holiday pay in these circumstances.  Accordingly, this Grievance must be GRANTED, in part, and DENIED, in part.    

The following Findings of Fact are made based upon the record developed at Level One and continuing through the Level Three hearing.
Findings of Fact

1.
Candice Davis, Cathy Barnhouse, Barbara Vannoy, Lori Lanier, Yolanda Persinger, Dianna Robertson, Donna Shamblin, Debra Dempsey, Drenda Bumgardner, Lynn Caldwell, Joseph Rose, Pamela Bess, Debra Shamblin, Robin Thompson, Virginia Dawson, Kathy Selbe, and Brenda Bennett (“Grievants”) are employed by the Kanawha County Board of Education (“Respondent” or “KCBOE”) in various job classifications as school service personnel.  

2.
Grievants are all assigned to KCBOE’s Crede Operations Center.

3.
Grievants’ regular school service personnel job classifications include Accountant, Buyer, Warehouse Clerk, Secretary, Executive Secretary, and Truck Driver.


4.
Grievants all hold 261-day employment contracts with KCBOE.


5.
KCBOE’s Maintenance Department is also located at the Crede Operations Center.  No Grievants are assigned to the Maintenance Department.


6.
On January 21, 2016, there was a significant snow storm in Kanawha County, West Virginia.  All KCBOE schools and offices were closed on Friday, January 22, 2016.  All KCBOE schools remained closed on Monday, January 25, 2016.


7.
On Sunday, January 24, 2016, at 12:00 Noon, Loren Withrow sent the following e-mail to all KCBOE employees:

This is a message from Kanawha County Schools to All Employees.  For tomorrow, Monday, January 25, 2016.  All Crede Maintenance Employees and 261 Day Custodians Report.  No other employees report as the Central Office will be Closed tomorrow.


8.
On Sunday, January 24, 2016, one or more Grievants, including Grievant Barnhouse, received a text message from the West Virginia Department of Education stating that KCBOE schools and offices were closed the following day, January 26, 2016.

9.
On Sunday, January 24, 2016, at 3:49 p.m., Loren Withrow sent the following e-mail to all KCBOE employees:
This is a Clarification message to All Employees of Kanawha County Schools.  All Maintenance Workers, All 261 Day Custodians, and all employees who work at Crede are to Report to work tomorrow Monday January 25, 2016.


10.
KCBOE Superintendent Ronald Duerring wished to reopen all KCBOE schools on Tuesday, January 26, 2016, and directed all Crede employees to report to work to prepare for reopening the schools.


11.
On January 25, 2016, all KCBOE maintenance employees at Crede and all 261-day Custodians were required to report to work, and were dedicated to performing snow removal duties.  No Grievants have job responsibilities related to snow removal.


12.
Some KCBOE Central Office employees hold the same classifications as some Grievants who work at Crede.


13.
KCBOE Central Office employees were not required to report to work on Monday, January 25, 2016.


14.
KCBOE schools remained closed on Tuesday, January 26, 2016.


15.
Those Grievants who were unable or otherwise failed to report to work on January 25, 2016, were required to use a personal vacation day for that date.

16.
Grievant Persinger is employed as a Truck Driver in the Child Nutrition Department located at Crede.  Grievant Persinger’s duties are focused exclusively on delivering previously prepared meals to schools without kitchen facilities and moving food between schools.  Because all KCBOE schools were closed on January 25, 2016, there was no work for her to perform that day.  


17.
Other Crede Grievants in other classifications had little or no work to perform on January 25, 2016.  There was no showing that any work performed by Grievants was essential to reopening KCBOE schools on January 26, 2016.


18.
Despite the highway conditions between her home and work location at Crede, Grievant Debra Shamblin was able to report for work on January 25, 2016, even though she ran off the road once while commuting to work that morning.


19.
Because most employees were not required to report to work on January 25, 2016, that day was coded in the computerized accounting program as a holiday.

20.
KCBOE ordinarily pays time and a half to employees who are called out to work on a holiday.  


21.
Grievant Debra Shamblin contends she should receive additional pay at the rate of a day and one-half because she was required to work on a holiday.   
Discussion
Because this grievance does not involve a disciplinary matter, Grievants have the burden of proving each element of their grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  See Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997). “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).

Generally, “[c]ounty boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  On the other hand, “[s]chool personnel regulations and laws are to be construed strictly in favor of the employee.”  Syl. Pt. 1, Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  See Trimboli v. Bd. of Educ., 163 W. Va. 1, 254 S.E.2d 561 (1979).  Likewise, “[a]n administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs.”  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977).
While W. Va. Code § 18A-5-2 allows county boards of education to provide alternate work schedules in the event of an emergency, there was no evidence which indicated that this authority was being exercised by KCBOE in January 2016.  Indeed, this statute was not even referenced in the Level One decision.  Therefore, this statutory provision has no bearing on the outcome of this grievance.
Grievants here assert that their treatment by KCBOE, in comparison with their similarly situated peers working in KCBOE’s Central Office, constitutes prohibited discrimination. The grievance procedure for public employees defines “discrimination” as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a prima facie claim of discrimination under the grievance statute, an employee must prove:


(a)
that he or she has been treated differently from one or more 
similarly-


situated employees;


(b)
that the different treatment is not related to the actual job responsibilities 


of the employees; and


(c) 
that the difference in treatment was not agreed to in writing by the 



employee.

Simons v. W. Va. Div. of Highways, Docket No. 2012-0864-DOT (Jan. 31, 2013).  See Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004).  See also Hammond v. W. Va. Dep’t of Transp., 229 W. Va. 108, 727 S.E.2d 652 (2012) (per curiam).
Unlike under Title VII of the federal Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e, et seq., or the West Virginia Human Rights Act, W. Va. Code § 5-11-1, et seq., a discrimination claim under the grievance statute need only establish that an adverse employment action was neither job related nor agreed to by the employees bringing the claim.  See Syl. Pt. 5, Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004)
.  See also F.N. 3, White, supra.  “Once a claim is established, an employer cannot escape liability by asserting a justification, such as financial necessity, for the discriminatory treatment.”  White, supra, at 248, 820.  See also Vest. v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).  Inasmuch as Grievants did not agree to this change in the terms and conditions of their employment, the controlling issue to be resolved is whether the difference in treatment was purely related to actual job responsibilities.  See Frymier v. Higher Educ. Policy Comm’n, 221 W. Va. 306, 314, 655 S.E.2d 52, 60 (2007).    

Respondent emphasizes that the Crede Grievants, including those who hold the same classification titles as some Central Office employees, do not have the same duties and responsibilities as the employees who work in the Central Office.  However, both groups of employees are similarly situated because both provide support for the entire KCBOE school system from a central location.  Indeed, other than the Warehouse Clerks, who work in a warehouse situated at Crede, there is no apparent reason, other than space constraints, which would prevent most Grievants from performing their same duties in the Central Office.  Up until January 2016, Grievants at Crede had been treated the same as their Central Office peers in that neither group was considered “mission essential” when schools were shut down by inclement weather.  Thus, when the Central Office was closed for inclement weather, Grievants were likewise excused from reporting for duty.  Therefore, while not all Grievants share the same classification or job title as their Central Office peers, the two groups of employees nonetheless “perform substantially similar work” in that all perform duties that support the operations of the schools throughout the county from a central location.  See White, supra, at 246, 818.   

The situation represented in this grievance is distinguishable from Rotenberry v. McDowell County Bd. of Educ., Docket No. 93-55-102 (Sept. 22, 1993), cited by Respondent, in that Rotenberry involved a need for the grievant therein to be at work in the Central Office, unlike her peers in separate schools that were closed for inclement weather.  In the situation involved here, there was no established need for Grievants to report for duty beyond some speculation that they might need to perform some work to get supplies to schools, which was not supported by any empirical evidence.  There was no indication that any previous effort to reopen schools following an inclement weather event had ever been compromised or denigrated by the absence of any employees in the positions held by Grievants.  By comparison, there was an established need for maintenance employees to remove snow to facilitate reopening the county’s schools.  Calling out maintenance workers and custodians was clearly related to the job duties of those employees and not discriminatory.


Accordingly, the Crede Grievants who did not report for work on January 25, 2016, have established by a preponderance of the evidence that they experienced discriminatory treatment prohibited by W. Va. Code § 6C-2-2(d), by being required to report to work on January 25, 2016, while their similarly situated peers who work in KCBOE’s Central Office were neither required to report to work nor forfeit a vacation day.  See Spencer, et al., v. Kanawha County Bd. of Educ., Docket No. 2015-1004-CONS (Jan. 14, 2016).  Each Crede Grievant who suffered the loss of a vacation day on January 25, 2016 is entitled to have that vacation day reinstated.
  

Because Grievant Debra Shamblin reported to work as directed, she was not charged a vacation day, unlike the other Crede Grievants.  She also suffered no loss, because she was paid for a full day’s work, and did not forfeit a vacation day.  Nonetheless, she believes she should be paid for that day at time and a half because those school employees who were not required to report to work were paid their regular rate of pay by designating the day as a “holiday” in the accounting system, and using the “code” which allows an employee to be paid who is neither present for duty nor on sick or annual leave.  Just as calling a rose by some other name does not change its nature, coding a snow day as a “holiday” in the computerized payroll system does not make that day a legal holiday.  Grievant Debra Shamblin suffered no adverse personnel action, and has not demonstrated any legal basis for awarding her additional pay.  Similarly, any other Grievant who reported for work was not treated adversely, but was paid his or her regular rate of pay for January 25, 2016, the same as all other KCBOE employees who worked that day. Unlike the situation in Spencer, supra, KCBOE did not restore vacation days to other employees who were confused by the specific series of messages employed to call out employees in that matter.  Those employees whose benefits are being restored here are receiving such benefits by order of the Grievance Board over the objection of KCBOE, and W. Va. Code § 6C-2-2(d) does not apply to an action that is not within the employer’s control.   

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
In a non-disciplinary matter, Grievants have the burden of proving each element of their grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  See Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Runyon v. Mingo County Bd. of Educ., Docket No. 93-29-481 (Apr. 4, 1994).
2.
“A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  

3.
The grievance procedure for public employees defines “discrimination” as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a prima facie claim of discrimination under the grievance statute, an employee must prove:


(a)
that he or she has been treated differently from one or more 
similarly-


situated employees;


(b)
that the different treatment is not related to the actual job responsibilities 


of the employees; and


(c) 
that the difference in treatment was not agreed to in writing by the 



employee.

Simons v. W. Va. Div. of Highways, Docket No. 2012-0864-DOT (Jan. 31, 2013).  See Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004).  See also Hammond v. W. Va. Dep’t of Transp., 229 W. Va. 108, 727 S.E.2d 652 (2012) (per curiam).  


4.
“School personnel regulations and laws are to be strictly construed in favor of the employee.”  Syl. Pt. 1, Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).
5.
Grievants who were docked a day of vacation or other leave have established their claim of discrimination by a preponderance of the evidence by demonstrating that they were treated adversely to their similarly situated peers who work in KCBOE’s Central Office, and that the difference in treatment was not only not agreed to, but was not related to their actual job responsibilities.  See Frymier v. Higher Educ. Policy Comm’n, 221 W. Va. 306, 314, 655 S.E.2d 52, 60 (2007); White, supra.

6.
Grievants who reported for work were not treated adversely by KCBOE, but were paid a full day’s pay, the same as all other KCBOE employees who worked on January 25, 2016.  There is no legal basis for awarding them additional compensation.  


Therefore, this grievance is hereby GRANTED, as to those Crede Grievants who were docked a vacation day or other type of leave for failing to report for duty on January 25, 2016.  Further, it is hereby ORDERED that all Grievants who suffered the loss of a vacation or leave day on January 25, 2016 have such day restored.  All other relief sought by any Grievant or Grievants, whether individually or collectively, is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:  January 4, 2017


    ______________________________








          LEWIS G. BREWER








    Administrative Law Judge

� Although White involved application of W. Va. Code § 18-9-2(m), in the former grievance procedure for public school employees, the same definition of discrimination is contained in the consolidated grievance procedure for all public employees as W. Va. Code § 6C-2-2(d).  


� Inasmuch as Grievants established an entitlement to the full remedy sought based upon a finding of prohibited discrimination in violation of W. Va. Code § 6C-2-2(d), it is not necessary to determine whether certain Grievants, or Grievants generally, should have been excused from reporting to work on January 25, 2016 because of confusing and contradictory messages from KCBOE or other media.
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