THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JOE JACKSON,

Grievant,

v.






Docket No. 2016-1114-DOC
DIVISION OF LABOR,

Respondent.
DECISION
Grievant, Joe Jackson, filed a level one grievance against his employer, Respondent, Division of Labor, dated January 14, 2016, stating as follows: “Grievant given discriminatory additional duties without additional compensation.”  As relief sought, Grievant states as follows: “[t]o be made whole in every way including of back pay and interest and pay upgrade going forward or cessation of discriminatory assignments.” 
A level one hearing was conducted on February 10, 2016.  The grievance was denied by decision dated March 2, 2016.  Grievant appealed to level two on March 5, 2016.  A level two mediation was conducted on April 26, 2016.  On April 27, 2016, Grievant perfected his appeal to level three.  A level three hearing was held on August 5, 2016, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and by his representative Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Elizabeth G. Farber, Esquire, Assistant Attorney General.  This matter became mature for decision on September 21, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant is employed as a Labor Inspector 2 by the Respondent, and is assigned to cover a five-county area in the eastern panhandle of the state.  Over the years, Grievant became assigned to conduct propane testing outside his five-county geographical area.  First, he worked with another employee, then he was assigned to do the work on his own.  Grievant is now assigned to perform propane testing in 23 of the 55 counties in the state.  Another labor inspector covers the other 22 counties.  Grievant asserts that Respondent has discriminated against him by assigning him to consistently work in 18 counties outside his regular geographical area, and that he is entitled to a pay increase for performing this extra work.  Respondent denies Grievant’s claims.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Labor Inspector 2 in its Weights and Measures Section (“W&M”).  Grievant has been employed by Respondent for eighteen years, and has been classified as a Labor Inspector 2 for sixteen years.  

2.
W&M has the responsibility of inspecting all commercial weighing and measuring devices statewide to ensure that the devices are accurately calibrated and labeled.  Respondent divides the state into fifteen geographical areas to which it assigns the Labor Inspectors to perform this work.  

3.
Brian Snodgrass is Grievant’s direct supervisor.  Victor Zamora is Grievant’s next level supervisor.  John H. Junkins is the Acting Commissioner of the West Virginia Division of Labor. 

4.
The classification specification for the position of Labor Inspector 2 states as follows in “Nature of Work” section:
Performs at the full-performance level conducting inspection and compliance monitoring in the areas of boiler safety, elevator safety, heavy scale truck operator, labor standards, manufactured housing, metrology, occupational safety, weights and measures.  Responsible for the effective interpretation and application of federal and state laws and agency policies in the areas of assignment.  Frequent interaction with business officials, consumers, magistrate and court officials and the public in the performance of assigned duties.  Considerable travel required.  May be responsible for orientation and training of lower level inspectors.
    


5.
Grievant is assigned to cover a five-county geographic area consisting of Hardy, Hampshire, Mineral, Grant, and Pendleton counties.  Prior to 2013, Grievant had, at times, assisted Bobby White, another inspector, conduct propane inspections in these five counties and nearby areas in the Eastern Panhandle of the state.  Upon information and belief, Mr. White primarily performed inspections on “LP,” or propane meters.  It is unknown what classification Mr. White held.   

6.
Despite the fact that he only worked with Mr. White doing propane inspections at times, on a 2002 W&M “Assignments & Duty Listing,” Grievant is listed as a “Certified Propane Unit Inspector” for North-Eastern West Virginia.   Also listed in as Certified Propane Unit Inspectors are Bobby White, Bryan Snodgrass,
 Richard McComas, and Thomas Rogers.
  During this time, Grievant did not work alone performing propane testing.  He only assisted Mr. White.  Mr. Snodgrass is now a supervisor and does not perform propane testing.  Mr. White and Mr. McComas are now retired.  It is unknown whether Mr. Rogers is still employed by Respondent.  However, based upon the evidence presented, if he is, he does not perform propane testing.  

7.
Following Mr. White’s retirement in or about 2013, Grievant asked Richard McComas, then his direct supervisor, if he could have access to the propane prover so that he could temporarily check the trucks in his area because they had not been checked in two years.  At that time, there was only one person assigned to do propane testing for the entire state, Jamie Yocum.  Mr. McComas allowed Grievant to do the propane testing for his area.  It was Grievant’s understanding that this would only be temporary.  Thereafter, Mr. McComas retired.

8.
After both Mr. White and Mr. McComas retired, Grievant was assigned to conduct propane testing in 23 of the state’s 55 counties, in addition to his inspector work in his regular five-county area.  The propane testing in the state’s other 22 counties is being performed by Jamie Yocum.  Grievant and Mr. Yocum are the only two employees conducting propane testing in the state.  No one assists Grievant in his work assignments.  He performs these duties alone.  Grievant has received no additional compensation for taking on the extra duty of conducting propane testing in the 23 counties.  

9.
Until recently, the only training Grievant had received for propane testing was through working with Mr. White.  However, both Grievant and Mr. Yocum were sent for training out of state sometime in 2016 prior to the level three hearing in this matter, and both have received certifications.  However, Grievant testified at level one that he has not been “qualified” as a propane specialist.  It is unclear what “qualified” means in this context.  

10.
Given that Grievant is assigned to conduct propane testing in 23 counties, he spends a significant portion of his work time conducting propane testing, and traveling to conduct propane testing.  For example, when Grievant has to travel to Bluefield, West Virginia, which is in his assigned area, the trip is six hours from Moorefield, West Virginia, where he is based.  

11.
Grievant does not receive extra compensation for performing the propane testing duties.  Grievant is paid for all of his work time, including travel time, at his regular rate of pay, and he receives reimbursement for certain travel expenses pursuant to the state travel guidelines.  Grievant does not receive overtime or comp time.  Grievant works a 40-hour week.  

12.
 On or about June 22, 2015, Grievant sent correspondence to his supervisors which stated as follows:  “[a]s of 12/01/2015 I will resign the temporary duties as LP specialist.  This extra duty has increased my work load by 25-30%.  Without being compensated for the extra work I feel I can no longer perform this extra duty.”  Grievant signed this correspondence, dating the same 6/22/2015.
  Grievant was not relieved of the propane testing duties following his letter.  

13.
There is only one Labor Program Specialist employed by Respondent, and that person is the metrologist for the state.  Upon information and belief, Labor Program Specialist is at a higher paygrade than Labor Inspector 2.  Neither party presented the classification specifications, or job description, for Labor Program Specialist.  
Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

Grievant argues that Respondent is discriminating against him by assigning him to conduct the propane testing for 23 counties, 18 of which are outside his regular five-county assignment.  Grievant asserts that this additional duty now takes up around half of his time, and he should be compensated extra for this work.  However, Grievant does not argue that he should be reclassified.  Grievant’s argument is that he is being treated differently than other Labor Inspector 2s by being assigned more than five counties, and that he deserves extra pay for having to perform these duties.  Grievant also asserts that the other labor inspectors will not perform propane inspections because there is no additional compensation for these duties.  Respondent denies Grievant’s claim of discrimination, and asserts that the propane testing falls within Grievant’s classification specification.  Grievant noted at the level three hearing that he was not seeking a reallocation to a different position.  Respondent also denies that other inspectors are allowed to refuse the duties.  

Grievant previously applied for reallocation through the Division of Personnel, and such was denied.  However, it appears that Grievant was not really seeking reallocation then either.  It appears that Grievant just wanted an increase in pay to do the additional propane inspection duties, as he was under the impression that he was to perform these duties only on a temporary basis.  Therefore, it appears, Grievant is seeking some kind of temporary upgrade to perform the duties.  

“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Therefore, the first issue is whether Grievant is being treated differently from similarly situated employees.  
The Division of Labor and its employees refer to employees assigned to inspect specific types of weighing and measuring devices as “specialists.”  This is a working title only, and the employees actually hold the classification of Labor Inspector 1 or 2.  According to the evidence presented, there are several kinds of specialists, and “propane specialist” is only one.
  It is undisputed that Grievant is a Labor Inspector 2, and that he has been referred to as a “propane specialist” because he is assigned to conduct propane testing in his 23 counties.  Further, at least one other Labor Inspector 2 is being assigned to perform propane testing like Grievant, that being Mr. Yocum.  It is unclear from the evidence presented what all of the other “specialists” currently do, or how they are all now assigned.  However, some maps of the state used to divide the work of other specialists were presented at level three.
  It is unknown whether these maps are current, or what time period they were in effect.  So, it appears that Respondent has assigned some of its other Labor Inspectors duties that would take them outside their regular county area, such as the specialists who deal with Heavy Capa Scale Test Units (HTU) and Mobile Retail Meter Test Units (GTU).  
Grievant has the burden of proving by a preponderance of the evidence that he is being treated differently than similarly a situated employee or employees.  Based upon the evidence presented, it does not appear that Grievant has met this burden.  Grievant is assigned to cover roughly half of the state for propane testing.  Mr. Yocum is assigned the other half.  They are similarly situated, and it appears that Respondent is treating them accordingly.  Respondent has assigned other Labor Inspectors additional geographical areas of the state to cover for specialized work, much like those doing propane testing.   However, it is unknown exactly how many counties they each cover outside their regular geographic areas.  Grievant and Respondent disagree as to how much time it actually takes Grievant to serve the 18 counties outside his regular five-county area.  Grievant has testified that the additional duties take up to 50% of his time, and Respondent asserts that based upon Grievant’s time and activity reports, the percentage of time is significantly less.  The evidence on this is unclear, and Mr. Yocum was not called as a witness.  Also, it is unclear from the evidence how much time it takes the other labor inspectors to perform their additional specialist duties.  Lastly, the Division of Personnel has determined that Grievant is working within his classification, even though he is conducting the propane testing, and having to travel so much outside his regular five-county area.  It is further undisputed that the classification specification for Labor Inspector 2 states in the Nature of Work section that “considerable travel is required” and that metrology is one of the areas of work.  For these reasons, the undersigned cannot find that Grievant has proved his claim of discrimination.  As for Grievant’s claim that he should be granted an upgrade, no evidence was presented to support the same.  There is one Labor Specialist for the state, and that classification specification was not introduced into evidence, nor was he called to testify.  It is not even clear whether that position is relevant to Grievant’s upgrade claim.  Moreover, DOP has determined that Grievant is working within his classification, so an upgrade is not applicable.

It is noted that Respondent has made a timeliness argument in its proposed Findings of Fact and Conclusions of Law, and that the issue, apparently, came up at level one.  However, Respondent filed no Motion to Dismiss with the Grievance Board, and no oral motion regarding timeliness was made at the level three hearing.  Therefore, the undersigned will not consider Respondent’s arguments.
Accordingly, the grievance is denied.

The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).
2.
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).



3.
Grievant failed to prove his claims of discrimination by a preponderance of the evidence.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.



Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: February 6, 2017.














_____________________________








Carrie H. LeFevre








Administrative Law Judge
� See, Respondent’s Exhibit 1, Classification Specification.  


� Mr. Snodgrass’ is spelled differently on various documents.  The undersigned does not know which is correct.  Therefore, I am listing the same as it is spelled on each document.  


� See, Respondent’s Exhibit 2, Assignments and Duty Listing.


� See, testimony of Grievant, Joe Jackson.


� See, Respondent’s Exhibit 3.  


� See, testimony of Victor Zamora; Respondent’s Exhibit 2.


� See, Respondent’s Exhibits 8 and 9.
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