THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

THOMAS HOFFMAN,



Grievant,

v.






       Docket No. 2016-1206-MinED
MINGO COUNTY BOARD OF EDUCATION,


Respondent.
DECISION

Thomas Hoffman, Grievant, is employed by Respondent, Mingo County Board of Education (“Board”), as the Mingo County Extended Learning Center Administrator. Mr. Hoffman filed a grievance form dated February 8, 2016, contesting a letter of reprimand dated January 19, 2016. He claims that the Board “misapplied and/or misinterpreted” county policies which were the basis of the reprimand. As relief, Grievant seeks, to have the letter of reprimand removed from his personnel file and destroyed, as well as any copies which were made of the letter. The parties agreed to an expedited hearing at level three by waiving levels one and two. 
A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on March 9, 2017. Grievant appeared personally with his representative Susan Lattimer Adkins, West Virginia Professional Educators Grievance Manager. Respondent was represented Denise M. Spatafore, Esquire, Dinsmore and Shohl LLP. This matter became mature for decision on May 3, 2017, upon receipt of the last Proposed Findings of Facts and Conclusions of Law submitted by the parties.
Synopsis

Grievant contests a written reprimand he received for failing to inform the superintendent or central office of a serious accident which occurred involving students in the Board’s LPN program.  Grievant notes that he reported the incident after he made his initial investigation which took two days. He argues that there is not a specific time set out in policy for reporting such matters. He further argues that the reprimand was an act of reprisal for his requesting a transfer hearing and prevailing in a grievance related to the reduction of his employment term.  Respondent proved that there is an expectation that serious accidents be reported to the central office immediately, that Grievant knew of this expectation and did not comply. Respondent also proved that it had a legitimate, non-retaliatory reason for issuing the written reprimand to Grievant.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact
1.
Grievant, Thomas Hoffman, is presently employed by Respondent Board as a Vocational Administrator in charge of the Extended Learning Center (“ELC”), a position he has held since 2006. Grievant has previously worked for the Board as a classroom teacher, assistant principal, elementary school principal and a high school principal. He has been continuously employed by the Board for twenty-eight years.
2.
Mingo County’s adult education programs are located at the ELC. A Licensed Practical Nurse (“LPN”) program is among the offerings at the Center.
3.
Students in the LPN program gain clinical experience working in medical facilities with medical professionals. The Good Shepherd Community Center located in Phelps Kentucky, worked with the ELC administrator and staff to allow ELC students to gain experience at their residential nursing home facility.
4.
The LPN Instructor accompanied the students to the facility and supervised them.  Grievant was the LPN Instructor’s direct supervisor.

5.
On November 4, 2015, LPN students were doing clinical work at the Good Shepherd nursing home.  The ELC LPN Instructor was at the facility to provide supervision and instruction. Two LPN students accidentally administered overdoses of insulin to two patients. The dosage was potentially life threatening.
6.
The staff of the Good Shepherd facility were able to stabilize the condition of the two patients who were transported to a nearby hospital.  The two patients recovered successfully.

7.
The LPN Instructor and the Good Shepherd Director of Nursing separately contacted Grievant to report the incident in the afternoon of November 4, 2015. Grievant discussed the incident in detail with the LPN Instructor and made arrangements to go to the Good Shepherd facility on the following day to speak with the Nursing Home Administration, investigate the incident and talk to potential witnesses. 
8.
Grievant did not report the incident to the Mingo County Schools Superintendent or anyone else at the central office on November 4, 2015.

9.
On November 5, 2015, Grievant traveled to the Good Shepherd facility in Kentucky and meet with the administration and staff. The management at Good Shepherd informed Grievant that they would no longer allow the ELC nursing students to do clinical work in their facility and they were going to be reporting the incident to the appropriate licensing authorities. 

10.
Grievant returned to the ELC and spent much of November 6, 2015, meeting with staff and students there. He completed his investigation that afternoon.  While Grievant was speaking with a staff member, a daughter of one of the patients who received the overdose called the ELC and the call was forwarded to Grievant. The daughter asked Grievant what was going to happen as a result of the incident and Grievant responded that actions would be taken according to Board of Education policy.  The caller responded that she was going to do something about it.
 
11.
Grievant wrapped up his conference with the staff member around 4:00 p.m. and called the Board’s central office and asked to speak to Superintendent, Robert Bobbera.
 Superintendent Bobbera was in a meeting at the time but shortly returned Grievant’s call. Grievant’s immediate supervisor, Assistant Superintendent, Paula Hinkle Brown, was in the office with Superintendent Bobbera and participated in the conversation by speaker phone.
 Grievant then advised Superintendent Bobbera of the Good Shepherd incident for the first time.
12.
Grievant has been the ELC Administrator for a decade. He had been a principal for several years before taking that job. All administrators employed by the Board receive at least annual training where they are instructed to immediately report serious incidents occurring at their facilities to the Central Office. Incidents involving serious injury or potential legal liability are particularly stressed.  Grievant has attended many such meetings where the expectations of reporting incidents have been stressed.

13.
All administrators are required to complete and submit a Mingo County Schools, Report of Accident (Other than Automobile) State of West Virginia form to the central office any time a serious accident occurs at their facility.
 In a box at the top of the form is the following information typed in all capital letters:
NOTE: PLEASE REPORT ALL ACCIDENTS TO THE CENTRAL OFFICE IMMEDIATELY!

VIDEO STATEMENT

RETRIEVE VIDEO DATA IMMEDIATELY AND SUBMIT WITHIN 24 HOURS OF INCIDENT.

Grievant completed an accident report concerning the insulin overdose incident. It was signed and dated November 5, 2015. Grievant sent the accident report to Superintendent Bobbera by e-mail on Monday November 9, 2015.
14.
Superintendent Bobbera charged Ms. Brown and Richard Duncan, Director of Human Resources to investigate the incident at the Good Shepherd facility, including Grievant waiting two days to report the problem to the central office. They met with Grievant at the ELC on December 1, 2015, to determine, among other things, what Grievant knew about the incident and when he knew it.

15.
After the interview with Grievant and the investigation was concluded, Ms. Brown decided to recommend to Superintendent Bobbera that a written reprimand be issued to Grievant for waiting two days before reporting the incident to the Board’s central office instead of notifying his supervisors immediately. Superintendent Bobbera approved this action.  
16.
The letter of reprimand was dated January 19, 2016, and signed by Assistant Superintendent Brown was given to Grievant. After reciting the basic facts regarding the reporting of the nursing home accident by Grievant, the letter stated inter alia:

Your failure to immediately inform the appropriate authorities of this incident could have led to further issues and/or liability on the part of Mingo County Schools. I believe the nature of your unacceptable behavior and conduct warrants a formal written reprimand.
(Respondent Exhibit 1).



17.
The letter cited two policies which Grievant allegedly violated by waiting two days to report this serious incident to the central office: Policy 3210, Employee Code of Conduct and Policy 3213, Student Supervision and Welfare of Professional Staff. Policy 3210 states in part:

All Mingo County professional employees shall: A. exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.

Id. Respondent Exhibit 2). The part of Policy 3213 which was cited states:

A professional staff member shall report to a building administrator any accident, safety hazard, or other potentially harmful condition or situation s/he detects in a reasonably prompt manner.
Id. (Respondent Exhibit 3).
There is no specific definition in Board Policy for the term “reasonably prompt manner.”

18.
Ms. Brown and Dr. Duncan were slow in conducting their investigation due to the Thanksgiving and Christmas holiday breaks and Dr. Duncan’s involvement in preparing reduction in force and transfer letters. Also, this was the first written reprimand Assistant Superintendent Brown had prepared and she was being particularly cautious.

19.
On January 5, 2016, Grievant received a letter from Superintendent Bobbera stating that he was going to recommend to the Board that the position for Vocational Administrator be abolished and that Grievant be transferred to a teaching position at Burch Middle School effective at the beginning of the 2016-2017 school year.


20.
On January 14, 2016, Grievant sent an e-mail to Superintendent Bobbera requesting a hearing before the Board concerning the proposed transfer. (Grievant Exhibit 3).

21.
Assistant Superintendent Brown was not involved in recommending this proposed transfer or preparing any of the documents. She was not aware that Grievant had requested a hearing before the board of education.


22.
Grievant had filed grievances in 2013 which were consolidated and given the Docket Number 2013-2259-CONS. One of the issues involved was an attempt to reduce Grievant’s 261-day contract to a 240-day contract. A Grievance Board decision granting that grievance in part was issued on April 30, 2015. See, Hoffman v. Mingo County Bd. of Educ., Docket No. 2013-2259-CONS, (Apr. 30, 2015). The Board appealed the decision and it was upheld by the Circuit Court of Kanawha County in an order dated November 5, 2015.

23.
Neither Assistant Superintendent Brown nor Director Duncan were in their administrative positions when the incidents related to the 2013 grievances occurred. While Ms. Brown had generally heard about the grievances she had not read the decisions and was unaware of the ruling of the Circuit Court.

Discussion


As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argues the Respondent failed to prove that he violated Board policy by waiting two days before reporting the serious incident which occurred at the Good Shepherd facility to the superintendent. He alleges that he was properly investigating the incident before reporting so that he could provide Superintendent Bobbera with information regarding the overdoses when he made his report.  Grievant also argued that the reprimand was, in reality, an act of reprisal for his requesting a hearing before the Board regarding his proposed transfer.


Respondent alleges Grievant’s actions violate two Board policies. The first is Policy 3210, Employee Code of Conduct, which states in part:

All Mingo County professional employees shall: A. exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance. 
The second is the following portion of Policy 3213, Student Supervision and Welfare of Professional Staff: 
A professional staff member shall report to a building administrator any accident, safety hazard, or other potentially harmful condition or situation s/he detects in a reasonably prompt manner. (Emphasis added).

Respondent argues that Grievant violated Policy 3210 by failing to exhibit professional behavior by not immediately communicating to the superintendent the overdose incident involving students in the Board’s LPN program. This provision is extremely vague. “Communication” in this context could easily be construed to address the mode and content of Grievant’s communication rather than the speed with which it is made. 

Policy 3213, however, appears to specifically address the reporting of accidents and safety hazards. The policy states that such incidents must be reported “in a reasonably prompt manner.” All parties agree that there is no specific written guidance provided regarding what constitutes “reasonably prompt.” 
Superintendent Bobbera testified that immediate reporting of serious incidents is repeatedly stressed at meetings and trainings attended by administrators. Grievant has attended many of those meetings during his long tenure in various administrative positions.
 Dr. Bobbera noted that the policy does not set a reporting deadline for specific incidents because it differs depending on the circumstance. For example, student fights should be reported within twenty-four hours, student injury requiring a hospital visit should be reported within an hour, and a fender bender in the school parking lot could wait two or three days.
 To Dr. Bobbera, an incident where patients required immediate treatment and hospitalization due to an overdose administered by LPN students in the Board’s program was an extremely serious matter which clearly required immediate reporting consistent with the regular training given the Mingo County Administrators.

While the testimony of consistent training is significant, there is another piece of evidence which pinpoints the meaning of reasonably prompt reporting of serious accidents.  Grievant’s Exhibit 2 contains a copy of the accident report form used by all Mingo County Board employees to notify the Board’s central office of all serious accidents. During his time as an administrator, Grievant has completed and submitted many of these forms and he is very familiar with them. In fact, Grievant filled out one of these forms for the overdose incident, then signed and dated if November 5, 2015. He forwarded it to Superintendent Bobbera on November 9, 2015, five days after the incident, and three additional days after he verbally reported it.  The report clearly states near the top in all capital letters the phrase “NOTE: PLEASE REPORT ALL ACCIDENTS TO THE CENTRAL OFFICE IMMEDIATELY!”
 This phrase removes any ambiguity regarding the meaning of “in a reasonably prompt manner” found in Policy 3213. A Board employee must report a serious accident immediately as specifically required on the Board’s reporting form. Grievant was familiar with this form and knew the obligation for immediate reporting. Grievant’s initial investigation into this matter would only have been delayed by fifteen minutes at most by reporting the action to the central office, but his failure to do so left key employees who may have been contacted regarding the accident in the dark.  Respondent proved that the written reprimand was warranted and was not arbitrary or capricious.
Grievant next argues that the reprimand was an action of reprisal against him for requesting a hearing to contest his proposed transfer, and because he prevailed in a grievance challenging the reduction of his employment term.  WEST VIRGINIA CODE § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) That he engaged in protected activity;

(2) That he was subsequently treated in an adverse manner by the employer or an agent;

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).

If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See, Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).
There is some doubt as to whether Grievant proved a prima facia case of reprisal because Assistant Superintendent Brown was not aware that Grievant had requested a transfer hearing when she wrote the reprimand and was only tangentially aware of the extended contract term grievance. Even assuming a prima facia case was proven, Respondent proved a legitimate, non-retaliatory reason for its action. Additionally, Grievant did not prove that the non-retaliatory reason was merely a pretext. Accordingly, the grievance is DENIED.
Conclusions of Law


1.
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
Respondent proved the charges which led to the written reprimand by a preponderance of the evidence.


3.
WEST VIRGINIA CODE § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” 
4.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) That he engaged in protected activity;

(2) That he was subsequently treated in an adverse manner by the employer or an agent;

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  


5.
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).

6.
Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See, Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).

7.
Respondent proved a legitimate, non-retaliatory reason for its action. Additionally, Grievant did not prove that the non-retaliatory reason was merely a pretext.

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: June  5, 2017



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� There was some evidence that the daughter threatened to take legal action but the testimony was contradictory on that point.  However, it was a fair inference that consulting an attorney was likely one of the actions a relative would take.


� Superintendent Bobbera retired before the hearing but testified telephonically by the agreement of the parties.


� Superintendent Bobbera was in a meeting with Assistant Superintendent Brown when Grievant called and the two of them called Grievant as soon as Mr. Bobbera received the message from his secretary.


� In addition to advising the county superintendent of the accident, this form is required by the West Virginia Board of Risk and Insurance Management to inform them of potential claims and so they can assess the risk and take appropriate measures.


� (Grievant Exhibit 2) This is how the note appears on the accident report form except it is not enclosed in a text box.


� Testimony of Director Duncan.


� Personnel Director Duncan testified without contradiction that this transfer was precautionary because the ELC was dependent upon a grant and if the grant did not come through the facility would be closed and Grievant would have to be transferred.


� See, FOF 1 supra.


� Level three hearing testimony of Dr. Bobbera.


� Grievant Exhibit 2, written as the phrase appears on the form.
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