THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
RON SHAFFER,



Grievant,

v.






Docket No. 2015-1295-KanED
KANAWHA COUNTY BOARD OF EDUCATION,


Respondent.

DECISION

Grievant, Ron Shaffer, filed a grievance at level one against his employer, Respondent, Kanawha County Board of Education, dated May 14, 2015, stating as follows:  “[v]iolation of WV §6C-2-2, 18A-4-8; 18A-4-8a; 18A-4-8b; 18A-4-8e(4)  Already deemed competent for position by passing competency test, favoritism, discrimination, change in assignment, exclusion from extra duty assignment, arbitrary and capricious.  Mr. Shaffer
 is one of two heavy equipment operators in Kanawha County.  On Saturday, May 9, while Mr. Shaffer was being required to take an additional unnecessary competency test, several hours of overtime work was performed by a substitute heavy equipment operator.”  As relief, Grievant seeks, “[p]ayment for missed heavy equipment operating.  Payment for time of taking unnecessary and illegal additions to the competency test for the classification.”  
A level one conference was held on November 18, 2015, and the grievance was denied by decision issued December 9, 2015.  Grievant appealed to level two on December 14, 2015.  A level two mediation was conducted on February 17, 2016.  The level three appeal was perfected on February 18, 2016.  A level three hearing was conducted on September 27, 2016, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person and by his representative, Ben Barkey, West Virginia Education Association.  Respondent appeared by counsel, James W. Withrow, Esq., General Counsel.  This matter became mature for decision on November 7, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis

At the times relevant herein, Grievant was employed by Respondent as a heavy equipment operator.  Grievant elected to take the blueprint reading component of the carpenter classification competency test when it was offered on May 9, 2015.  On that same day, overtime work was offered to the heavy equipment operators, but Grievant was not available to work because he was already scheduled to take the test.  Grievant did not pass the blueprint reading test.  However, Grievant has not grieved such, and has not grieved any non-selection as a result of not passing the test.  Grievant argues that he is entitled to be paid for the overtime work he missed because he was taking the test.  Grievant argues that he should not have had to take the test; therefore, he is entitled to the overtime pay he lost.  Respondent denies Grievant’s claims.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.
Joint Stipulation of Facts

1.
Grievant is employed as a Heavy Equipment Operator, and has been employed by Respondent for approximately seven (7) years.
2.
Sometime in early 2015, Respondent posted a Carpenter position.

3.
Grievant had already taken and passed a State competency test for the classification of Carpenter, pursuant to W. Va. Code § 18A-4-8e.

4.
Respondent recently added to the written competency test a blueprint reading test, administered by an employee of Ben Franklin vocational school, pursuant to W. Va. Code § 18A-4-83(c)(1).  
5.
Grievant had not previously taken the blueprint reading portion of the test.  

6.
Respondent set the day for the blueprint reading test for Saturday, May 9, 2015, and informed all applicants, including Grievant[,] of the test date.  

7.
Grievant was informed that he needed to pass the blueprint reading test in order to be considered minimally qualified for the Carpenter position.
8.
Grievant was not required to take the test on Saturday, May 9, 2015.

9.
Grievant elected to take the test on Saturday, May 9, 2015.  

10.
There was overtime work available on Saturday, May 9, 2015, for the heavy equipment operators.  Since Grievant was scheduled to take the test, a substitute was hired to perform the heavy equipment operating work on May 9, 2015.  

11.
Grievant did not pass the blueprint reading test.  

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact 


1.
At the times relevant to this grievance, Grievant was employed as a Heavy Equipment Operator.  However, since the filing of this grievance, Grievant has taken and passed the blueprint reading test, and has since been hired in a carpenter position.  The only issue to be decided in this matter is whether Grievant should receive pay for the overtime work he missed while taking the blueprint portion of the carpenter competency test on May 9, 2015.

2.
An employee named Homer Rucker was called out as a substitute heavy equipment operator on May 9, 2015, when Grievant went to take the blueprint test.  Upon information and belief, Mr. Rucker was paid either eight or nine hours in overtime for this work that day.  However, payroll records were not introduced into evidence.   


3.
When Grievant previously took and passed the state competency test for the Carpenter classification, there was no blueprint portion of the test.  Respondent added a blueprint reading component to the state competency test for the Carpenter classification, as well as to a number of other classification competency tests.  


4.
The job description for the Carpenter II includes the following in the “Performance Responsibilities” section: “[c]onstructs and repairs structural woodwork and equipment in schools, working from blueprints, drawings, or oral instructions.”  Further, in the “Qualifications” section states, in part, as follows: 

Carpenter II means personnel classified as a journeyman carpenter pursuant to WV § 18A-4-8.

· Ability to use all hand tools of the carpentry craft plus the power tools such as saws, drills, mortise machines, routers and electric planes.
· Ability to read and work from plans, drawings, and blueprints as appropriate to trade.

Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

Grievant argues that he should be compensated for overtime work he missed while he was taking the blueprint test because he had already taken and passed the carpenter competency test before Respondent decided to add the blueprint reading component.  Grievant also asserts that it was arbitrary and capricious for Respondent to add the blueprint component to the competency test.
  Respondent denies Grievant’s claims, and argues that it did not require Grievant to take the test on May 9, 2015.  Respondent asserts that Grievant made the choice to take the test on that date, and that he should not be compensated for the overtime work he did not work.  
Grievant’s arguments are somewhat confusing.  However, it appears that the only relief Grievant seeks is the eight or nine hours of overtime that he would have worked on May 9, 2015, had he not been taking the blueprint test.
  Grievant is not grieving his failure to pass the blueprint test given on May 9, 2015, and he has not grieved any non-selection for a carpenter position as a result of not passing the blueprint test.  Grievant only argues that he should not have had to take the blueprint test at all, and because he took the test on May 9, 2015, he lost out on working the overtime hours.  However, the parties stipulated to the facts as stated in the level one decision which include the following:  “Grievant was not required to take the test on Saturday, May 9, 2015;” and, “Grievant elected to take the test on Saturday, May 9, 2015.”  While Grievant attempts to argue that he had to take the test on May 9, 2015, he has stipulated to the fact that he was not required to take the test on May 9, 2015, and that he elected to do so.  There was no evidence presented as to whether the test was being offered again on another date.  Further, there was no evidence presented to suggest that the overtime work Grievant missed was regular work guaranteed by his contract.  In fact, it appears that Grievant concedes that this overtime work was irregular and would have been considered an extra-duty assignment.
  An extra-duty assignment is “an irregular job that occurs periodically or occasionally such as, but not limited to, field trips, athletic events, proms, banquets and band festival trips.”  W. Va. Code § 18A-4-8b(f)(1).  When this overtime work arose, Grievant was unavailable because he had already been scheduled to take the blueprint test at that same time, so a substitute heavy equipment operator was called out to work.  Grievant was not guaranteed this overtime work, and had no contractual right to it.  Therefore, the undersigned cannot find that Grievant is entitled to the relief he seeks.    
As Grievant was not entitled to the overtime he seeks as relief in this matter, there is no need to address the issues surrounding the blueprint reading component Respondent added to the carpenter competency test.   Grievant has sought no relief regarding the competency test itself, and has not claimed such resulted in an improper non-selection for a position.  Therefore, addressing the issue of whether Respondent’s actions in adding the blueprint reading component to the test were proper would only result in an advisory opinion.  In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion.  ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).  For these reasons, this grievance is denied.

The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).

2.
An extra-duty assignment is “an irregular job that occurs periodically or occasionally such as, but not limited to, field trips, athletic events, proms, banquets and band festival trips.”  W. Va. Code § 18A-4-8b(f)(1).

3.
In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion.  ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).  
4.
Grievant failed to prove by a preponderance of the evidence that he was required to take the test offered on May 9, 2015, or that he was entitled to the overtime compensation he seeks as relief in this matter.  

5.
Addressing the issues regarding Respondent’s addition of the blueprint reading component to the carpenter competency test would only result in an advisory opinion, and the Grievance Board does not issue advisory opinions.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also, 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: February 17, 2017.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� It appears that Mr. Shaffer’s name was spelled incorrectly in his statement of grievance.  The undersigned has corrected the same in these quotations.  Otherwise, these statements are verbatim.  


� At the commencement of the level three hearing, the parties stated that they would stipulate to the Findings of Fact recited in the level one Decision.  Accordingly, the Findings of Fact contained in the level one Decision are stated verbatim herein.       


� See, Respondent’s Exhibit 1, job description.  


� In his statement of grievance, Grievant raised claims of discrimination and favoritism; however, he did not address those claims in his proposed Findings of Fact and Conclusions of Law.  Accordingly, the undersigned deems those claims abandoned, and they will not be addressed further herein. 


� In his statement of grievance, Grievant also asked to be compensated for the time he spent on May 9, 2015, taking the blueprint test.  Grievant does not mention this additional relief in his proposed Findings of Fact and Conclusions of Law; therefore, this claim is deemed abandoned, and will not be addressed further herein.  


� See, Grievant’s proposed Conclusions of Law, #6: “[o]vertime work which is irregular, occurs periodically or occasionally, and is not governed by an extracurricular contract is an extra-duty assignment. Galloway v. Raleigh County Bd. of Educ., Docket No. 41-87-043-4 (June 24, 1987).”
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