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v.
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DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
Matt Johnson, Grievant, filed this grievance against his employer the West Virginia Division of Transportation, Division of Highways (DOH), Respondent, protesting work place condition(s).  The original grievance was filed on November 18, 2015, and the grievance statement provides:  

After Grievant downed unsafe equipment, Respondent continued use of that equipment and retaliated in assignments given Grievant as well as creating a hostile work environment such as directing profanity against Grievant.  
The relief sought states: 
To be made whole in every way including cessation of use of unsafe equipment, restoration of Grievant to proper assignments and cessation of hostile workplace actions.
A conference was held at level one on December 23, 2015, and the grievance was denied at that level by decision dated January 15, 2016.  Grievant appealed to level two on January 19, 2016, and a mediation session was held on March 9, 2016.  After a scheduled period of abeyance, Grievant appealed to level three on March 29, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on August 25, 2016, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by WV Public Workers Union, Gordon Simmons, Steward, UE Local 170.  Respondent was represented by Keith A. Cox, Esquire, DOH, Legal Division.  This matter became mature for consideration on September 23, 2016, the assigned date for the submission of the parties' Proposed Findings of Fact and Conclusions of Law documents.  Both parties submitted proposals.


Synopsis
Grievant alleged retaliation and hostile work environment.  Grievant did not meet the applicable burden to establish either, as identified and/or defined in accordance with West Virginia Grievance Statute(s) or Division of Personal’s Prohibited Workplace Harassment Policy.  Grievant did not demonstrate that Respondent’s personnel actions with respect to him were illegal.  Grievant has not established a violation of an applicable and controlling statute, policy or rule.  Accordingly, this grievance is DENIED.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.

Findings of Fact
1. Matt Johnson, Grievant, is a Transportation Worker 2 for the West Virginia Division of Highways (DOH) in the Barboursville, Cabell County garage located in District 2.  Grievant has been employed with the DOH for approximately three and a half years.
2. DOH employees are trained to conduct a pre-trip safety inspection on agency vehicles prior to taking them to the public job site.  Grievant holds a commercial driver’s license (CDL), Class A, which allows him to haul trailers.  Grievant L3 Testimony
3. As part of Grievant’s employment, he is called upon from time to time to haul a trailer.  This is not the sole responsibility of Grievant’s classification.  The nature of work routinely performed by individuals classified as Transportation Worker 2 include under general supervision performs skilled work in the construction and maintenance of highways and related state buildings and structures. Operates motorized highway maintenance equipment and performs a variety of skilled and semiskilled related work as required.  Assigned duties as needed.  See classification job spec. 
4. On November 10, 2015, Grievant filled out an equipment repair request for a trailer assigned to him for the purpose of hauling equipment to a public job site. G Ex 1
5. The November 10, 2015, form was signed by Grievant and his acting crew leader that day, Rickey Chapman.  The repair request was checked, under (equipment condition,( as (unusable( and under (details( stated, (bumper needs replaced.( G Ex 1
6. On November 10, 2015, Grievant and Chapman parked the trailer as unsafe, (downing( it ( that is to say, taking it out of operation ( and took the repair request to mechanic Danny Lucas, who went to check the trailer and confirmed that it was damaged.
7. The bumper was damaged and stuck in the “up position”.
8. The rear, or (scissor,( bumper of the trailer is a rear-end protection system designed to collapse down when the trailer is tilted to the ground for loading equipment and to fold back down when the trailer is raised back to a level position for hauling.  One of the purposes of the rear-end protection system is to catch any vehicle that would hit the trailer from behind, preventing the colliding vehicle from riding up under the trailer (under-ride protection system). 
9. The trailer(s rear-end protection system was bent out-of-shape and the collapsible arms of the bumper were stuck in the upright loading position.

10. Soon after Grievant and Chapman downed the trailer, Grievant witnessed the trailer being pulled from the Cabell County lot.  The trailer was returned to service within a day or two without the bumper having been replaced but simply returned to the down position.
11. Grievant asked county administrator John Ramey about the use of the trailer and testified that Ramey told Grievant (it was fine, that he had talked to Thadd McClung, our safety officer, that he had okayed it and it was good to go.(  See L-3 Grievant testimony.
12. After speaking to Administrator Ramey, Grievant called Safety Officer McClung about the trailer bumper.  At the time of Grievant’s call, Safety Officer McClung indicated that he had no knowledge of anything wrong with the trailer.   
13. Grievant elicited further information from Safety Officer McClung. 

14. When asked whether he had inspected the trailer, McClung informed Grievant that he had not been to the Cabell garage in the past approximately two weeks. 
15. Grievant was upset about the way the trailer issue was being handled. 

16. Grievant, after speaking to Safety Officer McClung, returned to the county shop and saw one of his direct supervisors, Larry Thacker, in the back office.  On seeing Thacker, Grievant communicated he did not appreciate being lied to ((why did you all lie about the trailer?()
  See Grievant and Chapman L-3 Testimony. 

17. A verbal exchange transpired between the two men. 
18. Grievant made it clear that he was not happy with how this trailer situation had been handled.  Crew Chief Thacker indicated his disagreement with Grievant and stated three times that Grievant was the “fucking liar”.
19. There were witnesses and the witnesses agree that while Grievant may have begun the confrontation, Crew Chief Thacker quickly elevated the nature of the confrontation and that he was the only one to use vulgar language.
20. Rickey Chapman, an agency employee for twenty years, was present during the verbal encounter between Thacker and Grievant.  Mr. Chapman testified at the L-3 Hearing as to what he witnessed transpire. 
21. Further, Robert L. Compton, a TW3, with Respondent for eight years, was also present for the encounter between Thacker and Grievant.  Employee Compton testified at the L-3 Hearing.

22. Sometime subsequent to March 9, 2016, Acting County Supervisor John Ramey had the trailer in discussion sent to the DOH Equipment Division located in Buckhannon, WV, where the bumper bar was attended to and the bent bar portion replaced.
 

23. After the repairs were finished by the Equipment Division, the bumper was in place and operational. 
24. Respondent’s Safety Officer, Thadd McClung, is of the belief that there is nothing else that needs to be done to the trailer.  He advises that if the bar is stuck in the up position and the operator is unable to pull it down that this should be reported and the trailer should not be used until that issue is resolved.  McClung’s L-3 Testimony 

25. Safety Officer McClung does not dispute that the rear-end protection device was not repaired with respect to its tendency to remain stuck in the upright loading position.

26. 
Grievant is not a trained mechanic or safety officer specifically educated on the maintenance and repair of agency equipment.  Grievant’s knowledge of equipment maintenance is of interest but “not” definitive of the subject matter.  


Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
With the filing of this grievance, Grievant has raised and put into discussion several issues of concern.  In the instant matter, Grievant asserts that after he “downed” a particular trailer that his job assignments changed for the worse.  Grievant stated that for about three or four months he was taken out of driving a truck and was given more labor jobs.
  Grievant alleges retaliation.  Grievant did not contend that he was given any work that is not part of his official job duties, only that he was doing less of the preferred work.  Further, Grievant contends that he has been subjected to a hostile work environment and testified about one incident concerning a superior in the Cabell County garage.
First, this ALJ will address the underlying safety issue(s) prior to tackling the allegations of work place harassment. 
It is not disputed that an employee has the ability to grieve an identified action or incident which constitutes a substantial detriment or hazard to the health and safety to that employee;
 however, that is not exactly the situation before us.  Grievant pointing out a hazard, this is not at issue, it becomes thorny when Grievant was not satisfied with the relief/resolution provided by the agency.  Grievant and Respondent’s agents did not tend to agree with regard as to what constituted adequate repair of the rear, or (scissor,( bumper of a particular trailer. 
The trailer(s rear-end protection system was bent out-of-shape and the collapsible arms of the bumper would get stuck in the upright loading position.  It was possible to pry the bent bar back to a reasonable placement.  Grievant believed this practice was unacceptable.  Safety Officer, Thadd McClung, opined that there is nothing else that needs to be done to the trailer at this time and advises that if the bar is stuck in the up position and the operator is unable to pull it down that this should be reported and the trailer should not be used until that issue is resolved.  Grievant is of the opinion that proper repair involves replacement of the entire bumper.
  Pursuant to information provided to this trier of fact, it is not established to any degree of certainty whether adequate repair of the bumper in discussion must be complete replacement of the bumper or physical manipulation of the bent bar.
  It is apparent that Grievant and Respondent did not agree regarding acceptable maintenance of this piece of equipment. 

Perception of job duties varies from one employee to another at a worksite.  Grievant contends that after he “downed” the trailer at issue that his job assignments changed for the worse.  Whether this is factually accurate or not may be a matter of perception.  “Mere allegations alone without substantiating facts are insufficient to prove a grievance.” Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998) (citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).  As to this specific instance, Grievant is of the opinion that he began to receive the less desirable duties, more specifically less hauling duties.  Assuming hauling duties are more desirable than the duties Grievant found himself performing, the motivation for this action (alteration in duties) is relevant.
  Grievant strongly surmises retaliation.  This is plausible but not necessarily the established motivation. 
West Virginia Code ( 6C-2-2(o) defines reprisal as (the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.(  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;
(3) that the employer(s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank(s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).
Grievant’s downing of a piece of equipment he honestly viewed to be unfit for service is proper conduct.  Further, his action was co-signed by his then crew leader. Grievant’s participation in the applicable reporting of work place operations is proper, what is dubious is Grievant’s belief that he has the ability or authority to dictate the Agency’s corrective actions to highlighted equipment operations (dictate repair protocol).  The balancing of the work place, work place security and employer discretion is not easily quantified.
 Most agencies have individuals employed whose responsibility it is to determine appropriate agency actions, (e.g., safety officers, safety specialist, equipment protocols, agency regulation).  Nevertheless, it is very possible that Grievant’s work assignments were adjusted as a result of a causal connection related to Grievant’s opinion and vocalized stance regarding the agency’s corrective actions with regard to a collapsible bumper which would sometimes get stuck in the upright position.  It is highly likely in the opinion of this trier of fact.  There is, however, some question as to whether Respondent’s conduct is or was unlawful retaliation.  For a short period, Grievant was not assigned to haul, he was directed or provided tasks within his classification that did not require him to participate in the activity he contended was a threat to his safety.  It is also possible that Grievant’s activity was adjusted for non-retaliatory rationale.  The fact that Grievant did less hauling for a bit, ‘might’ have been a positive attempt to limit Grievant’s exposure to an activity he registered as objectionable.  This period of non-hauling might also be viewed as Respondent’s concession to Grievant’s sensibility.  While Grievant and Respondent did not agree, each recognized to some degree that some type of corrective action was appropriate.  Grievant did not establish that his three weeks of not performing hauling assignments constituted unlawful retaliation.
West Virginia Division of Personal’s Prohibited Workplace Harassment Policy (DOP-P6) in Section II, H, defines nondiscriminatory hostile workplace harassment as: 

[a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably over burdens or precludes an employee from reasonably performing her or his work. 
In Section III, G, the policy further describes nondiscriminatory hostile workplace harassment as consisting of: 
unreasonable or outrageous behavior that deliberately causes extreme physical and/or emotional distress. Such conduct involves the repeated unwelcome mistreatment of one or more employees often involving a combination of intimidation, humiliation, and sabotage of performance which may include, but is not limited to:

1. Unwarranted constant and destructive criticism;

2. Singling out and isolating, ignoring, ostracizing, etc.;

3. Persistently demeaning, patronizing, belittling, and ridiculing; and/or,

4. Threatening, shouting at, and humiliating particularly in front of others.
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra).  These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). 

"‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case. Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).” Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
With regard to the instant case, it is noted that former Crew Chief Larry Thacker was disciplined for his brash statements (cursing and shouting) toward Grievant.  Grievant does not contend that there have been any other hostile events, but does admit that he generally avoids Larry Thacker.  Since the incident in November 2015, Acting Supervisor John Ramey has not been made aware of any other mistreatment of Grievant. (Grievant’s and John Ramey’s Testimony) As a general rule, to create a hostile work environment inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee’s employment, this highlighted incident is not appropriate work place behavior, it is regrettable and should not be tolerated or condoned.  Supervisor Thacker was disciplined.  Nonetheless, it is not established that Grievant’s work assignments were altered in connection with or as a result of this encounter.  Further, it is also noted that Larry Thacker and Grievant do not currently work within the same unit (together).  Thacker’s employment status has undergone an alteration, not Grievant’s. 
The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993). Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).  Grievant does not contend that there have been any other hostile events since the incident in November 2015.  Grievant was specifically asked regarding this at the L-3 hearing.  Accordingly, it is not found and the undersigned is not persuaded that in the fact pattern of this matter, one verbal exchange between two grown men, one of them cursing, establishes the degree of objectionable conduct which constitutes prevailing proof of a hostile work environment. 
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008). 
2. Employers in West Virginia have a general duty to provide a safe workplace. “Every employer shall furnish employment which shall be reasonably safe for the employees therein engaged. . .” W. Va. Code § 21-3-1. The purpose of this statute is to assure workers a reasonably safe workplace. Burdette v. Columbia Gas Transmission Corp., 198 W. Va. 356, 480 S.E.2d 565 (1996); Henderson v. Meredith Lumber Co., 190 W. Va. 292, 438 S.E.2d 324 (1993). An employer, owner of a place of employment, place of public assembly, or public building has a responsibility under this statute to maintain such a place in a reasonably safe condition. Taylor v. Sears, Roebuck & Co., 190 W. Va. 160, 437 S.E.2d 733 (1993); Pack v. Van Meter, 177 W. Va. 485, 354 S.E.2d 581 (1986).
3. It is not established, by a preponderance of the evidence, that Respondent maintained an unsafe workplace. 
4. To demonstrate a prima facie case of reprisal, Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer(s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank(s Shoe Store v. W. Va. Human Rights Comm(n, 179 W. Va. 53, 365 S.E.2d 251 (1986).
5. “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  
6. Grievant has not proven that his assignment of job duties constituted a punitive retaliatory action or an adverse action.
7. “A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety. W. Va. Code § 29-6A-2(i). See Ball v. Dep't of Highways, Docket No. 96-DOH-141 (July 31, 1997).” Rice v. Dep't of Transp./Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997). 
8. The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993). Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). 
9. “‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee’s employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case. Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).” Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
10. Grievant did not establish by a preponderance of the evidence that he was a victim of a hostile work environment. 
11. Grievant has not proven that his periodic assignment of job duties constituted a hostile work environment or a punitive retaliatory action.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  January 30, 2017

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievant entered the outer office and, in a (moderate( tone of voice communicated to Thacker that he did not appreciate being lied to.  Chapman L-3 Testimony  


� Opinions differ as to whether the bumper must be completely replaced or some variation with repaired and replacement of bent bar as a feature of the bumper. Thus, confusion as to whether the issue was adequately resolved. Differences might also be characterized as adequate repair versus complete replacement.  





� There were several communications between the manufacturer of the trailer and the Equipment Division for guidance on how the bar should be repaired.  The issue of adequate repair versus complete replacement is debatable.  Cost - benefit analyst is a factor not the only factor but a factor nevertheless.  At this time parties seem to agree that the bumper bar appears to have been replaced. (Grievant’s, John Ramey’s, and Thadd McClung’s L-3 Testimony) There may still be instances where the bar gets caught in the up position due to being smashed up into the framework of the trailer. Respondent maintains such an issue can be easily resolved by the operator by pulling the bar down with a stick or possibly a chain depending on how much force is required to dislodge said bar. (John Ramey’s and Thadd McClung’s Testimony)





� Grievant does not contend that there is any current issue with his job assignments.


� It is recognized that a Grievant may obtain relief from management decisions that constitutes a substantial detriment to, or interference with, his health and safety. W. Va. Code § 29-6A-2(i), See Rice v. Dep't of Transp./Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997); Ball v. Div. of Highways, Docket No. 96-DOH-141(July 31, 1997). 


� Grievant’s knowledge of equipment maintenance is of interest, but not definitive of the subject matter.  Grievant is not a trained mechanic or safety officer specifically educated on the maintenance and repair of agency equipment. A layman’s opinion, given in good faith, does not necessarily validate the veracity of the information; meaning Grievant may truly believe his convictions, but that belief does not necessarily validate the proposition in discussion or devalue the converse school of thought. 


� Employers in West Virginia have a general duty to provide a safe workplace. “Every employer shall furnish employment which shall be reasonably safe for the employees therein engaged. . .” W. Va. Code § 21-3-1. The purpose of this statute is to assure workers a reasonably safe workplace. Burdette v. Columbia Gas Transmission Corp., 198 W. Va. 356, 480 S.E.2d 565 (1996); Henderson v. Meredith Lumber Co., 190 W. Va. 292, 438 S.E.2d 324 (1993). An employer, owner of a place of employment, place of public assembly, or public building has a responsibility under this statute to maintain such a place in a reasonably safe condition. Taylor v. Sears, Roebuck & Co., 190 W. Va. 160, 437 S.E.2d 733 (1993); Pack v. Van Meter, 177 W. Va. 485, 354 S.E.2d 581 (1986).


� Arguably, the actions could be Agency’s attempt to adjust for what it perceives as Grievant’s overly acute sensitivity to the situation and not punitive behavior.  If Grievant was of the opinion that Respondent’s hauling actions was placing him at risk (unsafe situation), a plausible explanation is also that Respondent relieved Grievant of what he has described as an unduly hazard activity (limited his exposure).  Grievant’s highlighted rationale for the variation in his job assignments is not the only plausible explanation for the periodic alteration in Grievant’s assignments. 


� As previously stated, pursuant to information provided to this trier of fact, it is not established to any degree of certainty whether adequate repair of the bumper in discussion must be complete replacement of the bumper or physical manipulation of the bent bar.  It is apparent that Grievant was not satisfied with Respondent’s conduct with regard to correcting the collapsible arm(s) of the bumper which would sometimes get stuck in the upright position.





