THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

L.B. Wilson,



Grievant,

v.







Docket No. 2016-1151-DOT
Division of Highways,



Respondent.

DECISION


Grievant, L.B. Wilson, was employed by Respondent, Division of Highways.  On February 16, 2016, Grievant filed this grievance against Respondent stating, “Dismissal without good cause.”  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest & all benefits restored.”

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on November 14, 2016, before the undersigned in Beckley, West Virginia, at the offices of the Raleigh County Commission on Aging.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Jesseca R. Church.  This matter became mature for decision on December 19, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was employed by Respondent as a Transportation Worker 1.  Grievant was dismissed from employment for failure to maintain licensure required for his position when his driver’s license was suspended for failure to pay a fine.  Respondent asserts it had good cause to dismiss Grievant from employment.  Grievant alleges his dismissal was discriminatory.  Respondent’s action was not discriminatory as Grievant was not-similarly situated to compared employees.  Respondent’s action was arbitrary and capricious as Respondent violated its own policy, which required Grievant be given a specified time frame in which to re-acquire licensure, and it was unreasonable to dismiss Grievant from employment after two months when he simply needed more time to pay a significant fine and other employees were customarily given six months to do so.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Transportation Worker 1 - Craftsworker.
2. The job posting for the position, dated July 18, 2011, requires a valid motor vehicle license.  
3. Respondent’s Administrative Operating Procedures, Equipment Operator Accountability policy also requires employees to maintain a valid motor vehicle license. Grievant acknowledged his receipt and understanding of the policy, including penalty of up to and including dismissal for violation of the policy, by signed statement dated October 3, 2011.  

4. Grievant’s license was suspended from May 1, 2015 through June 11, 2015, for failure to pay a citation.

5. Grievant was not disciplined for this incident, as he regained his license.  

6. Grievant was issued another citation on March 3, 2015, and Grievant’s license was again suspended, on October 26, 2015, for failure to pay the second citation.  

7. Grievant was unaware his license was suspended until approximately two weeks later.    

8. At the request of the human resources department, Grievant supplied a copy of his Driver Record from the Division of Motor Vehicles, which was dated November 24, 2015.  

9. On December 30, 2015
, a Notice to Employee was issued to Grievant notifying him that his dismissal from employment was being recommended for his failure to maintain a valid driver’s license, and scheduling a predetermination meeting. 
10. The predetermination meeting was held on January 11, 2016, with District Manager Tom Camden, and Administrative Service Manager, Kristen Shrewsbury, during which Grievant stated that his fine was $530, which he was unable to pay in full at that time.  

11. By letter dated January 28, 2016, Human Resources Division Director, Kathleen C. Dempsey, dismissed Grievant from employment for failure to maintain licensure required for his position.  
12. Respondent’s Disciplinary Action policy section III.B.5.g allows for dismissal from employment upon “failure to re-acquire licensure, when the same is a requirement for the employee’s job classification, within a time frame specified by the agency.”  

13. Grievant was not given a specified time frame in which to re-acquire licensure.

14. Employees are generally given six months in which to re-acquire licensure.
15. Disciplinary action was initiated against Grievant approximately one month after he learned his license had been suspended and he was dismissed from employment only two months after he learned his license had been suspended.   
16. Although licensure is required for his position, Grievant does not regularly drive a vehicle as part of his duties.   

Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Respondent asserts it was justified in dismissing Grievant from employment as the suspension of his driver’s license rendered Grievant unfit for his position as he could no longer meet the minimum qualifications of his position.  Grievant asserts that Respondent did not have good cause to dismiss him from employment because the dismissal was discriminatory.  

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Grievant was required to hold a valid driver’s license as a condition of his employment as a Transportation Worker 1, which was stated in the job posting for the position and required by Respondent’s Administrative Operating Procedures, Equipment Operator Accountability policy.  Grievant acknowledged his receipt and understanding of the policy, including penalty of up to and including dismissal for violation of the policy, by signed statement dated October 3, 2011.  Respondent’s Disciplinary Action policy section III.B.5.g allows for dismissal from employment upon “failure to re-acquire licensure, when the same is a requirement for the employee’s job classification, within a time frame specified by the agency.”  

Grievant’s license was suspended from May 1, 2015 through June 11, 2015 for failure to pay a citation.  Grievant was not disciplined for this incident, as he regained his license.  Grievant was issued another citation on March 3, 2015, and Grievant’s license was again suspended, on October 26, 2015, for failure to pay the second citation.  Grievant testified that he was not aware his license had been suspended until approximately two weeks later, and that he notified his immediate supervisor of the suspension at that time.  At the request of the human resources department, Grievant supplied a copy of his Driver Record from the Division of Motor Vehicles, which was dated November 24, 2015.  On December 29, 2015, Grievant was notified that his dismissal from employment was being recommended for his failure to maintain a valid driver’s license.  A predetermination conference was held on January 11, 2016, during which Grievant informed District Manager Camden and Ms. Shrewsbury that his fine was $530, which he was unable to pay in full at that time.  Grievant was dismissed from employment on January 28, 2016, approximately two months after he first learned that his license had been suspended.  

Respondent’s policy requires an employee to re-acquire licensure “within a time frame specified by the agency.”  Respondent provided no evidence that Grievant was given a time frame specified by the agency within which to re-acquire his license prior to the initiation of discipline.  Further, no time frame was specified in the December 30, 2015 Notice to Employee, which states that Grievant’s supervisor was recommending Grievant  be dismissed from employment.  At the time Grievant was noticed that dismissal was being recommended, he had been aware of the suspension of his license for barely more than a month.  Less than two weeks later at Grievant’s predetermination conference, even when Grievant informed District Manager Camden and Ms. Shrewsbury of the large amount of the fine and that he was not yet able to pay it in full, Grievant was still not provided a time frame in which to re-acquire his license before his dismissal from employment less than two weeks later.  
Grievant alleges his dismissal from employment was discriminatory.  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Grievant was treated differently than other employees in that he was only given approximately a month to re-acquire his license before disciplinary action was initiated when other employees are given six months to do so.  Ms. Shrewsbury testified the reason for this different treatment was that it was the second time Grievant’s license had been suspended in a short period of time.  There was no testimony regarding whether Grievant’s treatment was the same as other employees whose license had been suspended twice.  Grievant would not be similarly-situated to employees who had only had a suspended license once, so it cannot be said that Respondent’s action was discriminatory.
However, Respondent’s action was arbitrary and capricious.  Respondent violated its own policy when it failed to give Grievant a specified time frame to re-acquire his license.  It was also unreasonable for Respondent to proceed with dismissal when Grievant had only had a limited time to accumulate a significant sum of money, and just needed more time, which would have still been well within the customary time limit given to other employees.  Respondent’s action was especially unreasonable given that Grievant was not regularly called upon to drive a vehicle, and there was no evidence that Grievant’s lack of license was having a particular impact on Respondent’s operations.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

3. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  
4. Respondent’s action was not discriminatory as Grievant was not-similarly situated to compared employees.

5. Respondent’s action was arbitrary and capricious as Respondent violated its own policy and it was unreasonable to dismiss Grievant from employment after two months when he simply needed more time to pay a significant fine and other employees were customarily given six months to do so.  
Accordingly, the grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to his position, to pay him back pay from the effective date of dismissal from employment to the date he is reinstated, plus statutory interest, and to restore all benefits, including seniority.  Further, Respondent is ORDERED to remove all references to the dismissal from Grievant’s personnel records maintained by Respondent.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  March 2, 2017
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� The Notice to Employee was dated December 29, 2015, but was not signed by Grievant’s supervisor until December 30, 2015.  
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