THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

BRANDON SIMMONS,



Grievant,

v.






Docket No. 2017-0187-RanED
RANDOLPH COUNTY BOARD OF EDUCATION,



Respondent and 

JULIE MARIE DEAN, 



Intervenor. 

DISMISSAL ORDER
On July 14, 2016, Grievant filed a Level One appeal in the above-styled grievance matter. The statement of grievance provided “On July 5th 2016 I was denied a job at the Alternative Learning Center in Elkins, WV. For which I have applied for, interviewed for and was recommended for by the superintendent of schools...” As relief sought, Grievant requested “Awarding of instructor position at the Alternative Learning Center...” On July 25, 2016, the parties submitted a Level One Waiver and the Level Three hearing was conducted before the undersigned on October 3, 2016. 
On November 10, 2016, Respondent, by counsel, Richard S. Boothby, Bowles Rice, LLP, submitted a Motion to Dismiss in this matter, providing that Grievant voluntarily resigned his employment with the Randolph County Board of Education on October 14, 2016, thus rendering this grievance moot. 
On November 10, 2016, the Grievance Board sent an e-mail to Grievant’s representative, Susan L. Adkins, Grievance Manager, WV Professional Educators, requesting a response to the pending Motion to Dismiss. On December 6, 2016, Grievant filed a response. The Motion to Dismiss was made mature for decision on December 16, 2016, by the undersigned.
Synopsis


After the Level Three hearing on October 3, 2016, Grievant voluntary resigned from his position with Respondent on October 14, 2016. On November 10, 2016, Respondent moved to dismiss this matter as moot. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Brandon Simmons, was employed by Respondent, Randolph County Board of Education, as a Teacher.


2.
Mr. Simmons filed his Level One appeal on July 14, 2016, and the parties submitted a Level One Waiver on July 25, 2016.  


3.
The Level Three hearing was conducted on October 3, 2016, in Elkins, West Virginia. 

4.
On November 10, 2016, Respondent submitted a Motion to Dismiss in this matter, providing that Grievant voluntarily resigned his employment with the Randolph County Board of Education on October 14, 2016.


5.
Grievant’s resignation was accepted by the Respondent on November 1, 2016. 


6.
On November 10, 2016, the Grievance Board sent an e-mail to Grievant’s representative requesting a response to the pending Motion to Dismiss. On December 6, 2016, Grievant filed a response.
Discussion


“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  This issue before the undersigned is Respondent’s Motion to Dismiss. The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.


“When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).” Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008). 

On November 10, 2016, Respondent submitted a Motion to Dismiss in this matter, providing that Grievant voluntarily resigned his employment with the Randolph County Board of Education on October 14, 2016.  Grievant’s resignation was accepted by the Respondent on November 1, 2016. Grievant’s resignation has rendered this matter moot.  Accordingly, this matter is DISMISSED as moot.

Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). 


2.
The Grievance Board will not issue advisory opinions. W. Va. Code St. R. § 156-1-6.21   (July 7, 2008), Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). 


3.
The Grievance Board will not hear issues that are moot. “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996). Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).


4.
Grievant’s resignation has rendered this matter moot.


Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: JANUARY 18, 2017. 


_______________________________







RONALD L. REECE







ADMINISTRATIVE LAW JUDGE

