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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LORIE LEONARD,



Grievant,

v.






Docket No. 2017-0889-DOT

DIVISION OF HIGHWAYS,



Respondent.


DECISION


Grievant, Lorie Leonard, filed this action directly to Level Three on August 30, 2016, challenging the termination of her employment with Respondent, Division of Highways.  Grievant seeks to be made whole in every way including back pay with interest and all benefits restored.  A Level Three hearing was conducted before the undersigned on November 29, 2016, at the Grievance Board’s Westover office.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Keith A. Cox, Legal Division.  This matter became mature for consideration on January 5, 2017, the post mark date for the parties’ fact/law proposals.


Synopsis


Grievant was terminated from her position for failure to obtain a Class A CDL license  pursuant to an agreement she entered into at the beginning of her employment.  Respondent extended the cutoff date in an attempt to allow Grievant to obtain the Class 
A CDL license.  Respondent proved by a preponderance of the evidence that Grievant’s employment was terminated for good cause.  This grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant was employed by Respondent as a Transportation Worker 1 starting on February 5, 2015.  Grievant was employed in Respondent’s District 4 which is located in Doddridge County.


2.
Previous to being employed by Respondent, Grievant entered into an agreement which she signed on November 17, 2014, in which she agreed to obtain a Class A CDL license within the first five months of her employment.  The record established that this agreement related to the duties listed in the Job Posting.  Grievant was informed of the job opening through the Job Posting which made clear that a CDL was required five months after employment.


3.
Respondent created the agreement due to the District’s recruitment and retention difficulty as a result of competition from the local oil and gas industry.


4.
Grievant had not obtained her Class A CDL five months after beginning her employment, and neither had two other employees that were hired at the same time as Grievant.


5.
The three employees, including Grievant, were granted a sixty-day extension to obtain their CDL’s.  The other two employees obtained their CDL’s.  Grievant did not obtain her CDL notwithstanding the sixty-day extension.


6.
On September 1, 2015, Anthony Paletta, Director of Personnel for District 4, Anthony Lopez, County Administrator of Doddridge County, and Ray Urse, District 4 Engineer/Manager, recommended that Grievant be terminated for her failure to meet her obligation to obtain her Class A CDL.  


7.
On September 16, 2015, Grievant met with Mr. Urse to discuss the status of her employment.  Grievant explained that she had not had enough time to learn to drive a standard transmission and expressed some amount of concern about operating the large manual trucks.


8.
Grievant also explained that shifting a manual transmission caused pain and numbness in her right arm and her physician recommended that she be cautious.  


9.
On or about June 17, 2016, Grievant received a letter from Kathleen Dempsey, Director of Human Resources, indicating that her termination which had been initiated in September of 2015 had been interrupted.  On this same date, Grievant received a second RL-544 form recommending her termination from the same individuals in management that had previously made that recommendation.


10.
On June 28, 2016, Grievant again met with Mr. Urse to discuss her possible termination.  Grievant stated that she was not able to obtain her CDL with her shoulder issue, that there were other duties that she was able to do which did not require a CDL, and that she believed that management had the discretion to extend time to her to obtain her CDL.


11.
The record established, and Grievant acknowledged, that this case did not involve a claim under the Americans with Disability Act, nor did it involve any workers’ compensation issues.


12.
Ms. Dempsey explained Respondent’s need for CDL drivers to operate most of Respondent’s equipment.  


13.
On August 29, 2016, Grievant received a letter from Kathleen Dempsey stating that her employment was terminated effective September 13, 2016, due to her failure to obtain the CDL required for her position.


14.
Grievant indicated during that Level Three hearing that she did not wish to return to work, and that she would like to go back to school and have some other training.



Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.

Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  “The 'term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees.' Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)). See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).” Jaggers-Green v. Bur. of Empl. Programs, Docket No. 03-BEP-026 (July 30, 2004).


Grievant presented no real challenge to the evidence which supported her termination at either the predetermination conference or the Level Three hearing.  Division of Personnel Rule 3.39 defines “Fitness” as “suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.”  Grievant never met the minimum qualifications of her position, and although an agreement was made that she would do so within five months, Grievant was given an additional seventeen months to meet the minimum qualifications of her position before she was released from employment.  It is undisputed that Respondent is in need of CDL drivers to operate some of its equipment.  It is also undisputed that Respondent is experiencing a recruitment and retention issue as a result of competition from the oil and gas industry as it relates to employees in possession of a CDL.


Respondent met its burden of proving Grievant never became able to perform the essential duties of the Transportation Worker 1 position due to her failure to obtain a CDL.  The record of this case supports a finding that Respondent demonstrated good cause for the termination of Grievant’s employment.  Therefore, the undersigned cannot find that dismissal was improper under these circumstances.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
Respondent has met its burden of proof and demonstrated that Grievant was not able to perform the essential duties of the Transportation Worker 1 position due to her failure to obtain a CDL.  Respondent has proven by a preponderance of the evidence that Grievant’s employment was terminated for good cause.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 February 3, 2017                                 
__________________________________








Ronald L. Reece







  
Administrative Law Judge

