THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Vanessa Johnson,



Grievant,

v.







Docket No. 2015-1116-DHHR
Department of Health and Human Resources/
Welch Community Hospital,



Respondent.

DISMISSAL ORDER

Grievant, Vanessa Johnson, was employed by Respondent, Department of Health and Human Resources at Welch Community Hospital.  On April 8, 2015, Grievant filed this grievance against Respondent stating, “Grievant paid at wrong rate/bad faith.”  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest.”
Following the August 30, 2016 level one hearing, a level one decision was rendered on September 28, 2016, dismissing the grievance as untimely filed.  Grievant appealed to level two on September 8, 2016.
  On November 23, 2016, Respondent filed its Motion to Dismiss Grievance asserting the grievance was untimely filed.  On the same date Grievant responded to the motion alleging a factual dispute.  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on January 9, 2017.  On January 18, 2017, Respondent filed a second Motion to Dismiss Grievance, again asserting the grievance was untimely filed, but providing greatly expanded factual and legal argument.  On January 18, 2017, the Grievance Board notified Grievant’s representative by electronic mail that any response to the motion to dismiss must be made in writing by February 1, 2017, and that “[f]ailure to respond may result in the grievance being dismissed.”  The Grievance Board has received no response from Grievant to Respondent’s motion.  Grievant is represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent is represented by counsel, Michael E. Bevers, Assistant Attorney General.  
Synopsis


Grievant was employed by Respondent at Welch Community Hospital from 1975 until her retirement effective October 24, 2014.  Grievant alleged that, in 1986, she did not receive a pay increase upon her promotion from Clerk 2 to Clerk 3.  Respondent asserts the grievance is untimely.  Grievant asserts the grievance is timely because the failure to grant the pay increase was a continuing practice that could be grieved any time within fifteen days of the receipt of Grievant’s last paycheck.  The greivance does not involve a continuing practice, but rather, continuing damage.  Respondent proved the grievance is untimely filed.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent at Welch Community Hospital from 1975 until her retirement effective October 24, 2014.  
2. Grievant’s last pay check was May 29, 2015, as she elected to have her sick leave and annual leave paid out in installments from October 2014 to May 29, 2015, rather than as a lump sum to extend her PEIA insurance coverage.
3. Following her retirement, in order to prepare her application for Social Security Retirement benefits, Grievant went to Welch Community Hospital and reviewed her personnel file. 
4. Grievant testified at level one:  

Once I started going through my personnel file, this is when I found this sheet of paper in my personnel file.  When I found the sheet of paper, it was a blank sheet of paper stapled on top of it…The problem is it said that I should have been upgraded to an Office Assistant, to a Clerk 3 and they were paying me as a Clerk 2.  It had been approved in Charleston.  The Administrator that was the administrator at the time was Earl Whitely, but it was never sent to Charleston, and my pay rate was never changed.  That’s the issue.  The issue is that they were still paying me as a Clerk 2 instead of a Clerk 3, and I found this piece of paper.  It was approved by Earl Whitely, but it was never sent to Charleston for the personnel action for them to change it in Charleston.  

5. Grievant also testified, “[O]ne time I was on sick leave, okay, but you put all my sick leave papers, all my insurance papers that I’m a Clerk 3, but you are paying me as a Clerk 2.”

6. There are several documents signed by Grievant listing her job title as Clerk III: a travel expense form for travel on January 24, 1980, and a position description form signed March 5, 1990. 
7. Grievant’s position was later reclassified from Clerk 3 to Office Assistant 2 in 1992, and Grievant worked as an Office Assistant 2 until her retirement. 
Discussion
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  

There was some confusion in the level one hearing regarding the exact nature of the grievance.  Although Grievant mentions the title of Office Assistant in her testimony in explaining the nature of her greivance, it appears to be a misnaming of the Clerk 3 position.  The Clerk classification was reclassifed to Office Assistant classifications in 1992, so it is understandable why Grievant would confuse those terms.  However, Grievant goes on in her testimony to clearly state, “The issue is that they were still paying me as a Clerk 2 instead of a Clerk 3.”  Therefore, the greivance is the alleged failure to increase Grievant’s pay from Clerk 2 to Clerk 3.  
Grievant’s promotion from Clerk 2 to Clerk 3 occurred in 1986.  Grievant did not file her grievance until April 8, 2015, twenty-nine years after she alleges she did not receive a pay increase.  Grievant argued at level one that the failure to increase Grievant’s pay was a continuing practice, which would allow her to file a grievance within fifteen days of her last paycheck, and also appeared to argue that Grievant was unaware of the facts of the grievance until she looked at her personnel file.  

 “This Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e., the issuance of a paycheck. See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).”  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).  However, "when a grievant challenges a salary determination which was made in the past, which the grievant alleges should have been greater, this 'can only be classified as a continuing damage arising from the alleged wrongful act which occurred in [the past]. Continuing damage cannot be converted into a continuing practice giving rise to a timely grievance. . . . See, Spahr v. Preston Co. Bd. of Educ., [182 W. Va. 726,] 391 S.E.2d 739 (1990).” Nutter v. W. Va. Dep't of Health and Human Resources, Docket No. 94-HHR-630 (Mar. 23, 1995).

Grievant was aware that she had been promoted from Clerk 2 to Clerk 3.  There are signed documents in her personnel file in 1986 and 1990 identifying Grievant as a Clerk 3.  Grievant also testified that she had received sick leave and insurance documents identifying her as a Clerk 3.  Grievant would have been unequivocally notified that she had not received her pay increase when it did not appear on the next paycheck after her promotion in 1986.  In this situation, Grievant does not allege pay disparity.  She alleges the failure to provide her with a pay increase on promotion, a salary determination made in the past.  Grievant’s alleged loss of pay was not a continuing practice, but was continuing damage.  The grievance was not timely filed and must be dismissed.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  

2. An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  

3. The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  

4. “This Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e., the issuance of a paycheck. See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).”  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).  
5. "[W]hen a grievant challenges a salary determination which was made in the past, which the grievant alleges should have been greater, this 'can only be classified as a continuing damage arising from the alleged wrongful act which occurred in [the past]. Continuing damage cannot be converted into a continuing practice giving rise to a timely grievance pursuant to CODE § 29-6A-4(a). See, Spahr v. Preston Co. Bd. of Educ., [182 W. Va. 726,] 391 S.E.2d 739 (1990).” Nutter v. W. Va. Dep't of Health and Human Resources, Docket No. 94-HHR-630 (Mar. 23, 1995).
6. Respondent proved the grievance was not timely filed as Grievant filed twenty-nine years after the alleged failure to provide her with a pay increase upon promotion, which is not a continuing practice but is continuing damage.  
Accordingly, the grievance is dismissed.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  February 15, 2017
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Grievant appealed to level two prior to the issuance of the level one dismissal order.
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