THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
NIKKI WYER,



Grievant,

v.






Docket No. 2016-1886-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,



Respondent.

DECISION

Grievant, Nikki Wyer, filed two grievances against her employer, Respondent, Department of Health and Human Resources (“DHHR”)/Bureau for Children and Families (“BCF”).  The first grievance, Docket No. 2016-1800-DHHR, was dated June 17, 2016, and states as follows: “Grievant denied eligibility for donated leave because she was on intermittent FMLA.  This denial is a violation of both federal law and DOP policy governing leave donation.” As relief sought, Grievant requested, “[t]o be made whole in every way including payment to Grievant, with interest, of any wages she would have earned had those lost wages been covered by the leave donation program.”  The Grievance Board received this statement of grievance on June 21, 2016, but as it was postmarked June 20, 2016, such is considered the filing date.  The second grievance, Docket No. 2017-0979-DHHR, dated September 14, 2016, states the following: “[s]uspension without good cause/predetermination without representation/illegal directive/retaliation.” As relief, Grievant sought, “[t]o be made whole in every way including removal of any and all discipline, all back pay with interest & benefits restored.”  This statement of grievance was received by the Grievance Board on September 16, 2016, but appeared to have been mailed on September 14, 2016.  Therefore, such is considered the filing date.  Grievant amended this grievance on February 6, 2017, to include the claim of “dismissal without good cause.”  
A level one hearing was held on Docket No. 2016-1800-DHHR on July 8, 2016, and denied by decision issued on July 29, 2016.  Thereafter, Grievant appealed to level two on August 3, 2016.  A level two mediation was conducted in that grievance action on December 6, 2016.  Grievant appealed to level three on December 12, 2016.  As Docket No. 2017-0979-DHHR was disciplinary in nature, Grievant filed it as an expedited level three grievance.  These two grievances were consolidated by Order entered February 23, 2017.  The undersigned administrative law judge conducted a level three hearing on the consolidated grievance on April 5, 2017, at Grievance Board’s office in Charleston, West Virginia.  Grievant appeared in person, and with her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, James “Jake” Wegman, Esquire, Assistant Attorney General.  At the commencement of the level three hearing, Grievant, by her representative, orally moved to withdraw her grievance originally dated June 17, 2016, challenging the denial of donated leave, and the same was granted.  Accordingly, the only remaining issues to be addressed are Grievant’s challenge to her suspension and dismissal.  This matter became mature for decision on May 19, 2017, upon the receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis


Grievant was employed by Respondent as an Economic Service Worker. Respondent received a report from a county prosecutor that Grievant was engaging in misconduct involving communications with inmates at a regional jail.  Respondent referred the matter for investigation through the Office of Inspector General.  The investigation found nothing to substantiate the claims of the county prosecutor.  However, the Office of Inspector General found other issues with Grievant’s conduct in the workplace.  Respondent charged Grievant with a number of infractions, including policy violations and criminal conduct, suspended her without pay pending further investigation, and ultimately terminated her employment.  Grievant denied all of the charges brought against her.  The Grievance Board has no authority to make any rulings on the criminal allegations; therefore, such are not addressed herein.  Respondent proved by a preponderance of the evidence that Grievant violated DHHR Policy Memorandum 2108 “Employee Conduct,” the Employee Confidentiality Statement, that Grievant included incorrect information on her applications for certain public assistance benefits, and that Grievant improperly used the food stamp benefits of another for her personal use. As such, Respondent proved that there existed good cause for Grievant’s dismissal. Therefore, the grievance is DENIED.   
 

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
At all times relevant herein, Grievant, Nikki Wyer, was employed by Respondent as an Economic Services Worker (“ESW”) at Respondent’s Ritchie County County, West Virginia, office.  Grievant had been employed by Respondent since July 2014.  Prior to working as an ESW, Grievant was employed by Respondent as an Office Assistant II (“OAII”). Upon information and belief, Grievant became an ESW in or about 2015.  As an ESW, Grievant was responsible for determining applicant eligibility for benefits such as food stamps (“SNAP”), medical cards, and utility assistance, such as  the Low Income Energy Assistance Program (“LIEAP”).
2.
Christopher Nelson is the Director of Investigations and Fraud Management within the DHHR Office of the Inspector General. 

3.
Nancy Exline is the Commissioner of BCF. Commissioner Exline is stationed in Charleston, West Virginia.  

4.
By letter dated September 8, 2016, A. Brooke Fitzgerald, Prosecuting Attorney for Doddridge County, West Virginia, forwarded information to Commissioner Exline obtained from the Probation Department of West Virginia’s Third Judicial Circuit, alleging that Grievant was recorded improperly discussing public assistance cases with inmates at the North Central Regional Jail.
  
5.
By letter dated September 14, 2016, Regional Director Cree Lemasters suspended Grievant without pay pending investigation into “allegations of illegal communications, including, but not limited to, disclosures which are prohibited in connection with your work duties.”  It is also noted in this letter that Regional Director Lemasters verbally informed Grievant of her immediate suspension that same day at 10:55 A.M. and that Joe Johnson, Community Service Manager, was present during said conversation.

6.
The matter was referred to the Office of Inspector General (“OIG”) for investigation. The investigation was conducted by Christopher Nelson, with some assistance from Investigator Melissa Barr.   


7.
During the investigation, Director Nelson and Investigator Barr interviewed a number of people including, R. H. who is an inmate in the North Central Regional Jail.
  
8.
The investigation revealed no evidence to substantiate the claims made in the letter and materials sent to Commissioner Exline by the Doddridge County Prosecuting Attorney.  However, the investigation revealed other alleged misconduct.  

9.
By letter dated January 6, 2017, from Joe Johnson, Community Service Manager, Grievant was informed that OIG investigation had been completed, and that it concluded that she was in violation of “‘welfare fraud, fraudulent use of an access device, unauthorized use, transfer, acquisition and alteration or possession of certain benefits,  This is also a violation of the DHHR Policy Memorandum 2108 employee conduct and a violation of employee confidentiality’ between February 2016 through September 2016.  Also, in November 2016, you made an application for emergency assistance stating that you had $0 income and it was determined that you were receiving unemployment benefits starting as early as October 2016.  This could be a violation of welfare fraud and employee conduct.”  By this same letter, Grievant was advised that a predetermination conference was scheduled for January 12, 2017, at the Ritchie County DHHR Office.  The letter further advised that “the objective of this conference is to determine the necessity of disciplinary action and this conference will be your opportunity to provide input into the determination process.  Consequently, should you fail to participate in the conference, any consideration of disciplinary action will proceed, absent of your input.”


10.
By letter dated January 13, 2017, from Joe Johnson, Community Service Manager, to Grievant it was documented that on January 12, 2017, Grievant requested her predetermination conference be rescheduled because her representative was not available to attend it with her.  In this letter, Grievant was informed that her predetermination conference was rescheduled to January 17, 2017. Further, this letter again states that “the objective of this conference is to determine the necessity of disciplinary action and this conference will be your opportunity to provide input into the determination process.  Consequently, should you fail to participate in the conference, any consideration of disciplinary action will proceed absent of your input.”


11.
Community Service Manager Joe Johnson and Carol Collins, Economic Service Supervisor, conducted a predetermination conference with Grievant on January 17, 2017.  Grievant’s parents, Ronnie and Lou Ann Wyer, attended the predetermination conference with Grievant as her representatives.  
 

12.
By letter dated January 26, 2017, Respondent charged Grievant with violating W. Va. Code § 9-5-4, Welfare Fraud, W. Va. Code § 61-3C-13, Fraudulent Use of an Access Device, W. Va. Code § 61-4-9, Unauthorized use, transfer, acquisition, alteration or possession of certain benefits, DHHR Policy Memorandum 2108 Employee Conduct, and the Employee Confidentiality Agreement, and dismissed her from employment for the same, effective February 11, 2017.  This letter further states as follows: “[i]t was determined that you had fraudulently obtained benefits in the form of LIEAP payments by claiming R. H. was a member of your household, when he was not; made a fraudulent application for Emergency LIEAP by claiming R. H. as a member of your household, when he was not; and utilized SNAP benefits belonging to R. H. for yourself, while R. H. was incarcerated.”

13.
Prior to Grievant’s dismissal now grieved, she had received no discipline from her employer.  No employee performance appraisals (“EPA”) for Grievant were introduced into evidence.  According to the OIG investigative report, annual EPAs were available for review by the investigator.  It is unclear as to whether any were ever completed for Grievant.  However, it is noted by the investigator that one EPA-2 dated December 10, 2014, was available and indicated that Grievant’s performance was rated as “Good; Meets Expectations.”

14.
Even though Grievant was a full-time employee of DHHR, she qualified for certain public assistance benefits, and had an open case of her own that was administered by a supervisor employee at her office.  Jennifer Samples was the Family Support Supervisor in Ritchie County assigned to work Grievant’s case.
15.
In January 2016, R. H. had an active public assistance case in another West Virginia county.  At that time, R. H. was not incarcerated.  On January 11, 2016, R. H.’s address was changed to reflect that he was living in Ritchie County with the same home address as Grievant.   On that same day, Grievant accessed R. H.’s public assistance case and took actions to have him issued a new medical card and new food stamp card.  R. H.’s case was then transferred to the Ritchie County caseload. Grievant became the ESW assigned to work R. H.’s case.
16.
On February 1, 2016, Grievant applied for LIEAP benefits from DHHR by completing a written application.  On this application, Grievant listed R. H. as a member of her household.  On her application, Grievant acknowledged that all the information she provided therein was true and correct to the best of her knowledge.
    
17.
On February 4, 2016, Jennifer Samples noted in Grievant’s case that she received the February 1, 2016, LIEAP application, and that R. H. was reported as a member of Grievant’s household thereon.  Ms. Samples also noted that R. H. had his own case.
  On or about February 8, 2016, R. H.’s case was moved to Supervisor Jennifer Samples’ caseload pursuant to internal BCF policy because Grievant was a DHHR employee and Ms. Samples was her assigned caseworker.
 
18.
Grievant’s February 1, 2016, LIEAP application was approved on or about February 18, 2016.  As a result, a payment of $219.00 was issued to Monongahela Power on Grievant’s behalf and applied to her account.  Also, as a result of this application, an auxiliary payment of $85.00 was issued to Monongahela Power on Grievant’s behalf in July 2016.
19.
On or about March 28, 2016, R. H. was involved in an incident that resulted in his arrest and incarceration.  This incident was, apparently, reported on a local news channel.  Upon information and belief, from March 28, 2016, through the date of the level three hearing, R. H. was incarcerated continuously.  

20.
On April 19, 2016, Grievant applied for Emergency LIEAP through DHHR.  Again, Grievant listed R. H. as living in her household.  On this application, Grievant acknowledged that the information she provided therein was true and correct to the best of her knowledge.

21.
Jennifer Samples reviewed Grievant’s application for Emergency LIEAP benefits on April 19, 2016, and denied the same because she determined that R. H. was not a member of Grievant’s household because he was incarcerated.  Without R. H. being a member of the household, Grievant did not qualify for the Emergency LIEAP benefits because her income was too high.
  
22.
Grievant and R. H. had separate food stamp benefit cases even though they were listed as residing in the same household.  Their cases were considered “purchase and prepare” food separately.  Therefore, R. H. had his own food stamp card and benefits, and Grievant had hers.  Grievant was not considered in the determination of R. H.’s food stamp benefits, and R. H. was not considered in the determination of Grievant’s food stamp benefits.
23.
On March 28, 2016, the day R. H. was arrested and jailed, R. H.’s food                                                                stamp card was reported lost, and it was replaced with a card with a new number.  This new card was mailed to the address on file for R. H., which was Grievant’s home.
  It is unclear from the record how this report was made.  
24.
From June 17, 2016, to September 12, 2016, Grievant used R. H.’s food stamp card for her personal use while he was incarcerated.  Grievant used R. H.’s food stamp card 13 times for purchases totaling $306.19.
 Grievant does not deny this.  It is noted, however, that no new food stamp funds were loaded to that card after May 3, 2016.  Grievant used the sums that were already on the card as of June 17, 2016.  
25.
Investigator Melissa Barr interviewed R. H. at the North Central Regional Jail on or about September 28, 2016.  R. H. signed a written statement following this interview.  However, R. H. did not write the statement himself.  Instead, Investigator Barr wrote it, based upon the information disclosed during the interview, and R. H. signed off on it.  R. H. also initialed each page of the three-page written statement.  This signed statement has been presented as a “sworn statement,” and contains the following language on page three before R. H.’s signature line: “I have read this statement consisting of 3 pages and initialed all changes and corrections.  I certify the facts contained therein are true and correct.”  Following the signature of R. H., the following is printed on the form: “[t]he above named person appeared before me on this date, having signed, sworn, and subscribed that this statement is true and correct.  Oath was administered pursuant to paragraph 9-5-8, Human Services Law of West Virginia.”  It does not appear that R. H. made any corrections to the statement written by Investigator Barr.
26.
During his interview with Investigator Barr, R. H. stated that he upon his release from jail on January 4, 2016, he went to Parkersburg, West Virginia, for a day and was at an inmate’s parents’ house, but he was not comfortable staying there.  So, he contacted the Clarksburg Mission and someone put him up at a bed and breakfast in Ritchie County for one night and went to the Mission the next day.  R. H. stated that he stayed at the Clarksburg Mission from January 7, 2016, until his most recent confinement on March 29, 2016.  R. H. denied residing in Ritchie County, denied residing with Grievant, and stated that Grievant allowed him to use her post office box to receive food stamps.  However, R. H. admitted to staying at Grievant’s house in Ritchie County one night.  R. H. denied knowledge of being included in Grievant’s LIEAP applications and denied that he gave her permission to list him in her household.  R. H. also claimed that his food stamp card was in his wallet at the time he was arrested in March 2016, and that he did not know what happened to it.  R. H. further in this statement denied requesting a new food stamp card in April or May 2016, and denied giving Grievant or anyone else his pin number to use his card.

27.
Grievant presented a letter dated October 20, 2016, during the level three hearing, which was purportedly drafted and signed by R. H.  This letter contains statements that contradict those contained in the written statement drafted by Investigator Barr.  For instance, in this letter, R. H. stated that he lived with Ms. Wyer in her home in Ritchie County, briefly stayed at the Clarksburg Mission from January 12, 2016, until he was kicked out for fighting on January 31, 2016, that he returned to Grievant’s home thereafter on January 31, 2016. Further, in the letter, R. H. states that he was aware of the LIEAP benefit application made in February 2016, and that he had given Ms. Wyer permission to use his food stamp card to buy groceries if she needed them after he was incarcerated on March 28, 2016, because she had let him stay at her house.

28.
As R. H. was not called as a witness at the level three hearing, it was impossible to question him about the discrepancies between the letter and his statement to Investigator Barr.  No request was made for R. H. to be allowed to appear by telephone at the level three hearing, nor was any request for his transport so that he could appear in person at said hearing.

29.
Records of the Clarksburg Mission show that R. H. stayed there from January 13, 2016, through February 16, 2016.

Discussion

 SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993), aff’d, Pleasants Co. Cir. Ct., Civil Action No. 93-APC-1 (Dec. 2, 1994).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent asserts that Grievant violated DHHR policies, as well as committed criminal acts, and that as such, her suspension and dismissal were justified.  Grievant denies Respondent’s allegations.  Criminal matters are not within the jurisdiction of the Grievance Board.  It is further noted that criminal matters require a different burden of proof than the preponderance of the evidence standard required here.  Upon information and belief, Grievant has not been charged with, or convicted of, the criminal offenses Respondent alleges against her.  According to the Investigative Report, this matter has been referred to a county prosecuting attorney.  It is unknown what, if any, action has been taken by the prosecuting attorney, or if there are any pending criminal matters.  As the Grievance Board does not have the authority to make rulings on any criminal matters, only the non-criminal policy violations alleged will be addressed herein.   

In the January 26, 2017, dismissal letter, Respondent explains that Grievant is being dismissed from her employment for misconduct.  The letter goes on to state,  

[s]pecifically, you were verbally suspended pending investigation on September 13, 2017.  The Office of Inspector General conducted an investigation into allegations of welfare fraud.  The outcome of the investigation proved that you violated the following rules/codes/policies; (sic) 

· W. Va Code § 9-5-4, Welfare Fraud
· W. Va. Code § 61-3C-13, Fraudulent Use of an Access 
Device 

· W. Va. Code § 61-4-9, Unauthorized use, transfer, 
acquisition, alteration or possession of certain benefits.

· DHHR Policy Memorandum 2108—Employee Conduct

· Employee Confidentiality Agreement[.]
It was determined that you had fraudulently obtained benefits in the form of LIEAP payments by claiming R. H. was a member of your household, when he was not; made a fraudulent application for Emergency LIEAP by claiming R. H. as a member of your household, when he was not, and utilized SNAP benefits belonging to R. H. for yourself, while R. H. was incarcerated.
  

Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam).  

While DHHR Policy Memorandum 2108, “Employee Conduct,” is a very broad policy, Respondent mentions only the following part in its proposed Findings of Fact and Conclusions of Law: 

Employees are expected to avoid conflicts of interest between their personal life and their employment.  Employees shall not provide services to or make decisions concerning eligibility for Agency programs for spouses, relatives, friends, neighbors, present or former co-workers, or club or church acquaintances.  Requests for services and questions regarding eligibility in these potentially conflicting situations should be referred to supervisors for reassignment.  Employees should not solicit or accept any monetary gain for their services to residents/patients/clients, other than their salary and benefits paid by the Department. 

Further, an employee’s receipt of any benefit from the Agency must be based upon eligibility to receive those benefits.  Employees whose behavior conflicts with their employment are subject to discipline. . . .

Respondent does not specify in its proposed Findings of Fact and Conclusions of Law which part of the Employee Confidentiality Statement it alleges that Grievant violated.  However, that statement contains the following provision: “I agree to use my special access to information only as is absolutely necessary to administer the system(s) for which I am responsible, and will not obtain or attempt to obtain confidential information for any unauthorized persons or uses.”
  Respondent introduced no policies specifically addressing SNAP benefits or LIEAP benefits.  
Many facts are disputed in this matter.  One of the main issues in dispute in this matter is whether R. H. ever resided with Grievant, and if so, when such occurred.  Respondent’s entire case is based upon the position that R. H. never resided with Grievant; therefore, Grievant’s LIEAP and Emergency LIEAP applications contained incorrect information.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 

The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id.; Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).
Grievant testified at the level three hearing.  As Grievant is an interested party, and as she is seeking to be reinstated in her position, she has a motive to be untruthful. However, Grievant displayed the appropriate demeanor and was not evasive.  Grievant testified that she became R. H.’s case worker when he began staying at her house.  It is undisputed that Grievant included R. H. as a member of her household on her LIEAP application dated February 1, 2016.  Grievant asserts that once she knew that R. H. was not leaving her home in January 2016, she reported him in her household, and his benefit case was then transferred to Supervisor Jennifer Samples.  Grievant asserts that R. H. was a member of her household, and that including him on her application was proper.  However, Grievant admits that when she completed her April 19, 2016, Emergency LIEAP application, R. H. was in jail.  Grievant testified that she included R. H. on this application because she understood Ms. Samples to say that everyone from the earlier LIEAP application must be listed on this application.  Grievant testified that she now believes that she misunderstood Ms. Samples’ directions about completing the application.  Grievant testified that she told Ms. Samples that R. H. was incarcerated.  However, Ms. Samples testified that when she asked about R. H. being incarcerated, Grievant claimed not to know.  Grievant was a trained ESW, and one of her duties was to process LIEAP and Emergency LIEAP applications to determine eligibility.  Grievant was familiar with eligibility requirements for these programs, and how the applications were to be completed.  Given such, it does not seem plausible that Grievant would not understand that she was to include on her Emergency LIEAP application only those individuals residing in her home, and that listing everyone from the prior application would not be the general rule because circumstances change.  It also seems unlikely that Grievant including R. H. on her emergency application was the result of simply misunderstanding Ms. Samples’ directions.  Given her training and experience, it would seem that if Grievant received directions that she knew contradicted the rules, she would have asked Ms. Samples about the same.  Lastly, while Grievant and Ms. Samples disagree as to what was said about Grievant’s knowledge that R. H. was incarcerated at the time she applied for Emergency LIEAP, Grievant testified that she knew when R. H. was arrested, and she was aware that he was thereafter incarcerated.  Accordingly, the ALJ cannot find Grievant to be credible.  
Grievant’s parents, Ronald Wyer and Lou Ann Wyer, also testified.  While not parties, given that Grievant is their child, Mr. and Mrs. Wyer have a bias.  They surely want their daughter to prevail in this grievance and be reinstated in her former position.  Therefore, they have motivation to be untruthful.  Nonetheless, Mr. and Mrs. Wyer displayed the appropriate demeanor and were not evasive.  While their testimony differed some, their testimony was generally consistent.  

Mr. Wyer and Mrs. Wyer agreed that they live next to Grievant’s house, they can see her house from theirs, and they had daily contact with Grievant.  They also testified that R. H. began staying with Grievant at her house in early January 2016 after he was dropped off there by Grievant’s friend, Emily Mitchell.  Both testified that they met R. H., and that he stayed with Grievant off and on from January 2016 through February 2016, but also went to stay at the Clarksburg Mission some.  However, Mr. Wyer testified that he did not know where R. H. was when he was not at Grievant’s house.  Mrs. Wyer testified that they nicknamed R. H. “The Kid”, and that he cleaned the house and did laundry for Grievant.  Mrs. Wyer further testified that R. H. stayed at Grievant’s house sporadically in February 2016, and that R. H. had gone to the Clarksburg Mission during that month.  Mrs. Wyer further testified that they bought him a track phone when he left so that he could stay in touch, and he returned to Grievant’s house after he was kicked out of the shelter for fighting.  Mr. Wyer testified that he was not sure when he last saw R. H. at Grievant’s house, but that it might have been at the end of February 2016, maybe.  Mrs. Wyer testified that she last saw R. H. at Grievant’s house at the end of February 2016, or the beginning of March 2016, but she was not sure.  Mrs. Wyer testified that it was her understanding that R. H. was staying at Grievant’s house because he had nowhere else to go.  Mr. Wyer and Mrs. Wyer indicated that they were aware that R. H. had just been released from jail and were aware that he was arrested and jailed in late March 2016.   However, both appeared to feel sorry for R. H. because he was just “dropped” at Grievant’s house, and had nothing and nowhere to go.
  While their testimonies differed slightly, and neither could remember exactly when they last saw R. H. at Grievant’s house which can be explained by the passage of time.  The level three hearing was held over one year after the time at issue in this grievance.  Overall, Mr. and Mrs. Wyer were credible witnesses.    
Louis Ortenzio, Director of Ministry at the Clarksburg Mission, gave a written statement as part of the OIG investigation, and testified telephonically at the level three hearing in his matter.  Mr. Ortenzio is not known to have any bias regarding Grievant or R. H., or any interest in this matter.  Further, he is not known to have any motive to be untruthful.  Mr. Ortenzio testified that he remembered R. H., and that R. H. was a resident of the Clarksburg Mission from January 13, 2016, to February 16, 2016, and at no other time.  Mr. Ortenzio testified that he got those dates from the records kept by the Clarksburg Mission.  Mr. Ortenzio’s written statement to the investigators was consistent with his testimony, but he indicated that he had the statement in front of him when he was testifying, and he read the same into the record.  Further, Mr. Ortenzio acknowledged that R. H. had left the Clarksburg Mission because he engaged in misconduct.  Even though the ALJ could not see Mr. Ortenzio during his testimony, his tone and the language he used were appropriate.  Further, Mr. Ortenzio appeared to display an appropriate attitude toward the action.  Mr. Ortenzio was a credible witness.     
R. H. did not testify at the level three hearing, and the parties introduced contradictory statements purportedly given by R. H.  Both the statement written by Investigator Barr and the letter purportedly written by R. H. are hearsay.  Under the statues and procedural rules regarding the grievance process, the formal rules of evidence are not applicable in grievance proceedings, except as to the rules of privilege recognized by law.  See W. Va. Code § 6C-2-4(a)(3).  The issue is one of weight rather than admissibility.  This reflects a legislative recognition that the parties in grievance proceedings, particularly grievants and their representatives, are generally not lawyers and are not familiar with the technical rules of evidence or with formal legal proceedings.  Accordingly, an administrative law judge must determine what weight, if any, that is to be accorded hearsay evidence in a disciplinary proceeding. See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Warner v. Dep’t of Health and Human Resources, Docket No. 07-HHR-409 (Nov. 18, 2008); Miller v. W. Va. Dep’t of Health and Human Resources, Docket No. 96-HHR-501 (Sept. 30, 1997).

 SEQ CHAPTER \h \r 1The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with firsthand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996), aff’d, Kan. Co. Cir. Ct., Civil Action No. 97-AA-17 (June 4, 1998); Seddon v. W. Va. Dep’t of Health/Kanawha-Charleston Health Dep’t, Docket No. 90-H-115 (June 8, 1990).
 
Because R. H. was not called to testify at the level three hearing, he could not be questioned about the two contradictory written statements attributed to him.  The statement dated September 28, 2016, was written by Investigator Barr following her interview with R. H.  Respondent notes that this statement was given under oath, and that R. H. initialed each page and signed the same.  The letter that Grievant presented is a letter purportedly written by R. H. a few weeks later.  It is not a sworn statement, but is supposedly hand-written by R. H.  As Investigator Barr wrote the statement she took from R. H. on September 28, 2016, there is no way to compare the handwriting on the two documents, other than R. H.’s signature, which appears on both.  It is noted that the signatures on the two documents appear substantially similar.  However, these two written statements are almost entirely inconsistent.  In one, R. H. says he never resided with Grievant, and in the other, he states that he did.  While Investigator Barr testified at the level three hearing about her interview with R. H., everything he said to her and contained in the written statement is hearsay.  It is true that the statement R. H. gave to Investigator Barr was under oath, such alone does not make the statements made therein true.  It should also be noted that while the dates listed in the October 20, 2016, letter, do not match with those provided by Mr. Ortenzio of the Clarksburg Mission, they appear to be slightly more consistent than those provided in R. H.’s September 28, 2016, statement.  However, given that one of the R. H. statements clearly supports Respondent’s position, and the other clearly supports Grievant’s position, and as R. H. was not presented as a witness and could not be cross-examined, neither statement is entitled to any weight, and will not be considered in rendering this decision.  
Based upon the testimony of Grievant, Mr. and Mrs. Wyer, and Jennifer Samples, it appears most likely that R. H. stayed at Grievant’s house sporadically in January 2016 before going to the Clarksburg Mission.  Mr. Ortenzio was the only witness to provide dates certain for R. H.’s stay in the Clarksburg Mission, and such were pulled from the facility’s records.  Therefore, the ALJ concludes that R. H. resided continuously at the Clarksburg Mission from January 13, 2016, to February 16, 2016, as reflected by the records kept by the Clarksburg Mission.  Based upon the evidence presented, it is more likely than not that R. H. returned to Grievant’s home after he was asked to leave the Clarksburg Mission.  Based upon the testimony of Mr. and Mrs. Wyer, it is likely that R. H. did not remain at Grievant’s home very long thereafter, and that he was not staying there at all by March 2016.  It is unknown where R. H. was staying in March 2016.  It is noted that Grievant testified that she spoke to R. H. on the day he was arrested in March 2016, and he indicated that he would be returning to her home; however, the evidence presented, clearly demonstrates that he did not.  Accordingly, at the time Grievant applied for LIEAP benefits on February 1, 2016, which were thereafter approved based upon the information contained therein, R. H. was not a member of her household.  Also, R. H. was certainly not a member of her household on April 19, 2016, when she applied for Emergency LIEAP, and Grievant knew that R. H. was incarcerated at that time.  Accordingly, Respondent has proved by a preponderance of the evidence that Grievant included incorrect information on her LIEAP application dated February 1, 2016, despite her certification that the statements in the form were correct, and her ESW training and experience regarding LIEAP applications and eligibility.  Grievant received $304.00 in LIEAP benefits as a result of this inaccurate application.  While Grievant’s Emergency LIEAP application was denied because Ms. Samples confirmed that R. H. was incarcerated and did not include him in the household, Grievant attempted to obtain said benefits by submitting an application she knew contained incorrect information, despite certifying that the information included therein was correct.  Grievant’s explanation that she misunderstood Ms. Samples’ instructions is not plausible.  
Further, the evidence presented demonstrates that Grievant accessed R. H.’s public assistance case on January 11, 2016, before his case was transferred to Ritchie County, and took a number of actions in his case, including reissuing  him a food stamp card and medical card.  On that same date, R. H.’s address was changed to that of Grievant, and the new benefits cards were mailed to that address.  It is unclear from the evidence presented who made the address changes.  The case notes indicate that the case was then transferred to Ritchie County thereafter on January 11, 2016. Grievant testified that for a time in January 2016 when R. H. was staying in her home at least some, she was assigned as his case worker.  According to Policy Memorandum 2108, Grievant should not have been his case worker because R. H. was a friend, or, at least, a close acquaintance who was staying in her home.  Such is a conflict of interest as explained in the policy, and Grievant should have referred the case to a supervisor for reassignment.   Grievant had received Policy Memorandum 2108, and given her tenure at DHHR, Grievant knew better.  Additionally, as it appears that Grievant accessed R. H.’s case and took action therein when it was assigned to another worker in another county, Grievant also violated paragraph 6 of the Employee Confidentiality Statement (ECS), which states, “I agree to use my special access to information only as is absolutely necessary to administer the system(s) for which I am responsible, and will not obtain or attempt to obtain confidential information for any unauthorized persons or uses.”  Accordingly, Respondent has proved by a preponderance of the evidence that Grievant violated Policy Memorandum 2108 and the Employee Confidentiality Statement.  
Lastly, Grievant admittedly used R. H.’s food stamp card for her personal use while R. H. was incarcerated.  Grievant used the card on thirteen occasions from June 17, 2016, through September 6, 2016, to purchase food for her personal use.  These purchases totaled $306.19.  It is noted that no new benefits were added to the card after May 3, 2016, which was before Grievant started using the card.  It is unclear why DHHR did not stop R. H.’s food stamp benefits prior to May 3, 2016, as it had been confirmed that R. H. was incarcerated from March 28, 2016, forward.  

It is undisputed that Grievant was not included in R. H.’s food stamp case; therefore, she was not considered to be counted in the granting of those benefits to him.  They had separate cases and their eligibility for said benefits was determined separately.  Their cases were coded as “purchase and prepare” food separately, even though they were reportedly living in the same home.  Grievant claims she had R. H.’s permission to use his card while he was incarcerated.  Again, the ALJ is assigning no weight to R. H.’s two inconsistent statements, and is not considering the same in making the decision in this matter.  No policies about the use of food stamp cards/benefits were introduced at the level three hearing.  Nonetheless, Respondent’s witnesses seemed to agree that one cannot use another’s food stamp card for his or her own personal use even with the card owner’s permission.  Grievant testified that at the time she was using the card she did not know that there was any problem with it because new monthly benefits were not being added to the card, and she had R. H.’s permission.  However, Grievant also testified that she did not ask anyone at DHHR about this before using the food stamp card benefits for April and May 2016 which were loaded onto the card when R. H. was incarcerated and the card was in her possession.  Grievant also testified at the time of the level three hearing, in response to a question from counsel for Respondent, that she “now obviously” understood there was a problem with her using R. H.’s food stamp card because their cases were “purchase and prepare separately.”          
The case records indicate that on the day R. H. was arrested and jailed, someone reported his food stamp card lost, and a new card was issued and mailed to Grievant’s home address, as that was also the home address for R. H. The records do not indicate who reported the card lost that date, and the time of R. H.’s arrest is unknown.  The new card which was mailed to Grievant’s home was activated on March 29, 2016, a date that R. H. was definitely in jail and did not have access to the new card.  Grievant testified that along with his permission to use his card, R. H. gave her his PIN number so that she could use it.  The new card came to Grievant’s home after R. H. was incarcerated, and it was activated on March 29, 2016.  It would appear that Grievant is the one who activated the new card.  It is unknown if the old PIN would have worked on the new card.  Given this evidence, it is more likely than not that Grievant received the new card and activated it on her own, and it remained in her possession until she began using it in June 2016.

Based upon the evidence presented, Grievant’s use of R. H.’s food stamp benefits for her personal use after he was incarcerated was improper.  Grievant testified that she did not know that there was anything wrong with using it at the time, and that she had no intent to do anything wrong.  As Grievant was a trained ESW, it is implausible that she did not know that her use of R. H.’s food stamp card for her own personal use was improper.  Further, it appears from the evidence presented that it is more likely than not that Grievant reported the card lost on the day R. H. was arrested and then activated the new card when it arrived at her house.  
For the reasons set forth herein, Respondent has proved by a preponderance of the evidence that Grievant violated Policy Memorandum 2108 and the Employee Confidentiality Statement, provided incorrect information on her LIEAP application and received benefits as a result of said application, submitted an emergency LIEAP application containing incorrect information in an attempt to receive additional benefits, and improperly used R. H.’s food stamp card for her own benefit while he was incarcerated.  Grievant’s misconduct was substantial and directly affected the rights and interest of the public.  While Grievant claims no intent to do anything improper, given that she was a trained, experienced ESW, it is implausible that she did not understand that her actions violated policy.  Therefore, Respondent has proved that Grievant’s dismissal was justified.  Accordingly, this grievance is DENIED.


The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
 SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993), aff’d, Pleasants Co. Cir. Ct., Civil Action No. 93-APC-1 (Dec. 2, 1994).  
2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam).  

3.
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 

4.
The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).
5.
 SEQ CHAPTER \h \r 1The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with firsthand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996), aff’d, Kan. Co. Cir. Ct., Civil Action No. 97-AA-17 (June 4, 1998); Seddon v. W. Va. Dep’t of Health/Kanawha-Charleston Health Dep’t, Docket No. 90-H-115 (June 8, 1990).
6.
Respondent proved by a preponderance of the evidence that Grievant violated Policy Memorandum 2108 and the Employee Confidentiality Statement, provided incorrect information on her LIEAP application and received benefits as a result of said application, submitted an emergency LIEAP application containing incorrect information in an attempt to receive additional benefits, and improperly used R. H.’s food stamp card for her own benefit while he was incarcerated.  Therefore, Respondent has proved that there was good cause for Grievant’s dismissal.

 SEQ CHAPTER \h \r 1Accordingly, this grievance is ​​​​​​​​​​​​​​​​​​​​DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 24, 2017.
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Carrie H. LeFevre








Administrative Law Judge
� See, Respondent’s Exhibit 1, Investigatory Report, attachment 8.


� See, Respondent’s Exhibit 2, September 14, 2016, suspension letter.


� In keeping with the practice of the Grievance Board, R. H. will be referred to only by his initials.  Upon information and belief, at the time of the level three hearing, and at all times relevant herein, R. H. was an incarcerated individual, and he did not appear at the level three hearing either in person or by telephone. 


� See, Respondent’s Exhibit 5, January 6, 2017, letter.


� See, Respondent’s Exhibit 6, January 13, 2017, letter.


� See, Respondent’s Exhibit 4, January 26, 2017, letter.


� See, Respondent’s Exhibit 1, Investigative Report, pg. 3.


� See, Respondent’s Exhibit 1, Investigative Report, attachment 4.


� See, Respondent’s Exhibit 1, Investigative Report, Case/RFA Comments, attachment 7.


� See, Respondent’s Exhibit 1, Investigative Report, Case/RFA Comments, attachment 12.


� See, Respondent’s Exhibit 1, Investigative Report, application, attachment 5.


� See, Respondent’s Exhibit 1, Investigative Report, Case/RFA Comments, attachment 7.


� See, Respondent’s Exhibit 1, Investigative Report, Card History, attachment 14.


�See, Respondent’s Exhibit 1, Investigative Report, Card Transaction History, attachment 14.


� See, Respondent’s Exhibit 1 Investigative Report, attachment 9, R. H. statement.  


� See, Grievant’s Exhibit 1, October 20, 2016, letter from R. H. 


� See, testimony of Louis Ortenzio, Director of Ministry, Clarksburg Mission, level three hearing. 


� See, Respondent’s Exhibit 4, January 26, 2017, dismissal letter.


� See, DHHR Policy Memorandum 2108, “Employee Conduct,” Respondent’s Exhibit 7.  It is noted that the ALJ left the record of the grievance open following the hearing to allow counsel for Respondent to submit the same as an exhibit.  Grievant’s representative had not objection to the same.  Counsel for Respondent submitted the document to the Grievance Board by email on April 6, 2017, copying Grievant’s representative.  Upon receipt of the same, the ALJ marked this document as Respondent’s Exhibit 7, and admitted it to the record.  At that time, the record of this grievance was closed. 


� See, Respondent’s Exhibit 1, Investigative Report, attachment 2, “Employee Confidentiality Statement (ECS).”


� See, testimony of Ronald and Lou Ann Wyer. 


� See, Respondent’s Exhibit 1, Investigative Report, attachment 14, Card History printout.
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