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HUMAN RESOURCES/MILDRED
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DECISION

Donald Rees (“Grievant”) was employed by Respondent Department of Health and Human Resources (“DHHR”) as a Health Service Worker assigned to Mildred Mitchell-Bateman Hospital.  Mr. Rees filed an expedited grievance at level three,
 dated September 11, 2015, alleging that he was dismissed from employment without good cause. Grievant seeks to be reinstated with back pay and interest, as well as the restoration of all benefits.

After being continued on three separate occasions for good cause shown by the parties, a level three hearing was held on September 1, 2016, at the West Virginia Public Employees Grievance Board Charleston office.  Grievant personally appeared with his representative, Gordon Simmons, UE Local 170. Respondent was represented by Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on October 21, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant was dismissed from employment for striking a patient in the back of the head with a closed fist while he and others were attempting to disarm the patient and bring him under control.  Grievant was specifically charged with patient abuse. When Grievant struck the patient he was in extreme pain due to the patient’s grip on Grievant’s testicles and biting his arm. Under the circumstances of this incident Respondent did not prove that good cause existed to terminate Grievant’s employment.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Donald Rees, was continuously employed at Mildred Mitchell-Bateman as a Health Service Worker, from June 1, 2009 until he was dismissed on September 4, 2015.


2.
Mildred Mitchell-Bateman Hospital is an in-patient psychiatric treatment facility located in Cabell County and operated by the Department of Health and Human Resources.

3.
Grievant has a good record as an employee at Bateman Hospital and had not received any discipline. He has consistently received high ratings on his evaluations.  Grievant has a reputation as a conscientious worker who maintains a good rapport with the patients. Grievant has worked with violent patients and has a record of being successful with de-escalation. Patients tend to feel safe around Grievant.


4.
 On August 3, 2015, Grievant, Licensed Practical Nurse (“LPN”) Leigh Ann Ruley, and LPN, Dawn Mitchell, were monitoring and assisting several patients who were in an area outside the Hospital for a period of fresh air.
 Shortly after arriving at the designated location, Patient “J”
 became agitated and insisted on going back upstairs for additional medication. 

5.
J had already taken his medication and there was not sufficient staff to monitor the remaining patients if someone escorted J back to his room. This was not unusual behavior for J. The patient is known to be manipulative, aggressive and unpredictably violent. 

6.
J’s agitated state continued. He began punching a wall and door. Staff tried, without success, to encourage patient J to stop, and divert his attention to other activities. Eventually, patient J wrapped an extra shirt he had with him around his fist.  He then climbed up on a bench where he could access a clock located on the wall. The face of the clock was covered with a wire cage.  J punched the clock face several times with his fist and elbow until the face broke and a large shard of plexiglass fell to the ground. 

7.
Patient J got down from the bench and picked up the plexiglass, placed it in his hand like a shank to use as a weapon.  Patient J told the investigators, “I put it between my knuckles and went after the staff.” He went on to say “If anyone tried to hurt me, I would slit their throats; I was mad.”
 

8.
Grievant tried to talk J into putting the weapon down but J kept advancing.  J advance toward Grievant and was saying that he didn’t want to hurt the female staff person, LPN Ruley, but he was going to slit Grievant’s throat.

9.
Grievant and LPN Ruley tried to calm J down, and get him to drop the weapon so they could talk through the situation. Patient J remained agitated and aggressive. J told Ms. Ruley that he didn’t want to hurt her, he only wanted to hurt Grievant, the only male attendant. At that point, LPN Ruley stepped between Grievant and J to act as a buffer and used her radio to call a “Code 3” seeking backup. Grievant could not walk away from the situation without leaving LPN Ruley alone with the large, armed, physically strong, and aggressive patient. 


10.
Another staff member, Terrell Coleman was the first to answer the code for assistance.  He approached patient J and tried to back him away from the other staff and patients.  When J would not back down Mr. Coleman decided it was necessary to take J to the ground so the staff could safely disarm him.

11.
Terrell Coleman and Grievant attempted to control patient J’s upper body while the two women LPNs attempted to control his legs. Another female employee joined the attempt to keep patient J on the ground. With five staff members on J he was still bucking and trying to get away.

12. 
At one point after the other workers arrived, Grievant momentarily disengaged. However, patient J appeared to be freeing his arm and Grievant reengaged to in an attempt to keep J under control.  


13.
While struggling to get free, patient J managed to grab Grievant’s testicles. Patient J told the investigators “I was literally clinched on. I was meaning to make him suffer.” J squeezed very hard and kept increasing his grip pressure until someone hit him in the back of the head to make him let go. J stated “I wasn’t going to let go, not until I got enough staff off of me.”


14.
While struggling to keep J’s arm under control, Grievant’s grip slipped and his arm momentarily moved in front of J’s face. Patient J bit him on the arm with sufficient force to leave a deep contusion. This occurred at the same time that J initially grasped Grievant’s testicles.  


15.
As patient J increased the pressure on Grievant’s testicles the pain became unbearable and Grievant struck J in the back of the head with his closed fist two or three times and patient J let go of his testicles.

16.
Grievant blacked out from the pain caused by J attempting to crush his testicles and biting his arm. He had no memory of striking patient J with a closed fist. He did not know it happened until the next day when he saw the events on video.  


17.
Travis Bowman, RN, was one of the staff members who responded to the Code 3 call.  He saw that J was biting Grievant’s arm and would not let go. Nurse Bowman attempted to get J to release his bite, but J would not. After some time, Nurse Bowman got J to argue with him thus releasing his bite hold on Grievant’s arm. RN Bowman observed Grievant’s face when he arrived and noted that Grievant appeared to be in extreme pain. In his opinion, the pain and the situation would be enough to make a person not think clearly.
 

18.
Other staff members received injuries during the attempt to bring J under control. All of the interviewed staff felt they, and the other patients, were in serious danger of receiving serious injury because of J’s size and strength, his history for violence, and his brandishing of an improvised deadly weapon.


19.
Patient J suffered scratches on the right side of his head and on his right hand.  There was no proof that these scratched were caused by Grievant. In fact, J stated that he received some of the abrasions to his face during another attack on staff he instigated in the elevator on the way back to the treatment floor.

20. 
The investigators came to the following conclusions:
“It was reported that improper NVCPI
 was not [sic] used during a code for on fresh air on 8/13/2015 @ 17:37. Staff was reported to have punched the patient with a closed fist” is substantiated for physical abuse. While the review of the video of the incident showed Mr. Rees hitting the patient with a closed fist, which is physical abuse and the use of improper NVCPI techniques, the investigation team found him to be credible during his interview in his explanation of his actions.
It appeared to the investigation team that Mr. Rees was concentrating on a zone safety in order to protect himself from immediate danger. 
Please note for the record that there was 1 – patient injury and 4 – staff injuries reported as a result of this event. 
Based on a review of NVCPI, it is evident that there is not ample instruction on how to respond to this level of crisis/code event especially when the use of weaponry is involved.
 

Mr. Rees’ actions were not appropriate in responding to the patient’s crisis, but it can be stated that he ultimately felt threatened for his life and was in intense pain at the time when he made contact with the patient. It needs to be declared for the record that there was a lack of instruction from NVCPI training to provide safety for all parties in attendance during this code.

21.
The investigative team made the following recommendations:

1. That additional staff be assigned from the unit in order to transfer patients to/from the Fresh Air area upon said patients request to be removed and returned back to the Unit.… The investigation team feels that this event may have been prevented, if staff would’ve returned the patient back to the Unit at his request. Please note that this investigation uncovered, from staff statements, that there was not enough Fresh Air staff scheduled to return patient to the Unit at the time of his request. The investigation team recommends a policy be written to address this procedure.

2. Protective equipment such as bite sleeve, face shield masks, gloves, and gowns, etc., Should be made available to staff in the fresh air area. This investigation conveyed that there was not protective equipment near the area for staff to use for this event.

3. NVCPI did not provide adequate instruction for an event of this capacity. There was a single patient injury and 4 staff injuries reported. It is the recommendation of the investigation team that all staff be periodically trained NVCPI throughout the year as a repeated educational training, once a year may not be sufficient enough for staff’s recall of proper techniques for this level of event/crisis, and furthermore when staff is in an extreme amount of pain and immediate danger situation recall can be impeded.


22.
Craig A. Richards, Bateman Hospital Chief Executive Officer (“CEO”) dismissed Grievant from employment by letter dated September 4, 2015. The essential reason for this disciplinary action was stated as:

 “W. Va. Code St. R. 64-59-1 et seq., the Behavioral Health Patient’s Rights Rule clearly defines patient abuse at section 3,13 as “The use of physical force, body posture and gesture or body movement that inflicts or threatens to inflict pain on a client”. Hitting a patient in the head with a closed fist, no matter what prompted the assault, meets the definition of abuse.
Respondent Exhibit 2.

Discussion
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
Grievant was a permanent state employee with more than six years of successful service when his employment was terminated. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  The West Virginia Supreme Court of Appeals has also stated that "the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).
Respondent does not dispute that Grievant has been a productive and valuable employee during his tenure at Bateman Hospital which exceeds six years.  He has not been disciplined for any reason and his co-workers describe him a diligent and hard working.  Specifically, they noted that he maintains a good rapport with the patients and is particularly adept at deescalating situations where patients become aggressive. Grievant was a member of the rapid response team to deal with emergency situations which might include outbreaks of violence, which indicates that he is trusted by his supervisors to ensure the safety of patients and staff.

CEO Richards noted that Grievant was honest during the investigation and that Grievant had been bitten and grabbed by the testicles when he struck the patient with a closed fist. However, he decided that hitting the patient constituted patient abuse “no matter what prompted the assault” and dismissal was therefore warranted.  

While such an absolute prohibition makes for easy administration of rules, it does not take into account the endless variety of situations which can arise, and the instantaneous decisions staff must make in such situations to protect the safety of patients, staff, and themselves. Such “zero tolerance” approaches are “inconsistent with the West Virginia Supreme Court’s rulings that tenured State employees may only be terminated for good cause. These rulings are based in the concept that long-term state employees have a property interest in their continued employment. The Court has held that this property interest may not be taken away by a state employer without good cause, and factors that must be weighed in determining good cause are the length and character of the employee’s employment with the State. See Blake v. Civil Service Commission, W. Va., 310 S.E.2d 472 (1983); Serreno v. West Virginia Civil Service Commission, W. Va., 285 S.E.2d 899 (1982); Buskirk [175 W. Va. 279, 284,] 332 S.E.2d 579, 581(W. Va. 1985).” Matney v. Dep’t of Health and Human Res./Welch Community Hosp., Docket No. 2011-0972-DHHR (Mar. 30, 2012). Additionally, an examination of the “patient abuse” rule demonstrates that it is not meant to be so strictly interpreted.


The legislative rule defines Physical Abuse as follows:

3.13. Physical Abuse. -- The use of physical force, body posture or gesture or body movement that inflicts or threatens to inflict pain on a client.  Physical abuse includes, but is not limited to:  unnecessary use of physical restraint; use of unnecessary force in holding or restraining a client; improper use of physical or mechanical restraints; use of seclusion without proper orders or cause; slapping, kicking, hitting, pushing, shoving, choking, hair pulling, biting, etc.; inappropriate horseplay; raising a hand or shaking a fist at a client, crowding or moving into a client's personal space; intentional inflicting of pain; punitive measures of any kind, including the use of corporal punishment, withholding meals for punitive reasons, inappropriate removal from treatment programs, restricting communication, or withdrawal of rights or privileges; or physical sexual abuse, i.e., any physical or provocative advance such as caressing or fondling, sexual intercourse, etc. (emphasis added).
W. Va. Code St. R. § 64-59-3.13.  The highlighted words indicate that certain conduct is abusive if it is “unnecessary,” “improper,” or “intentional.”  Certainly “hitting” a patient is prohibited, but so is “crowding or moving into a client’s personal space.”  If the later prohibition is given a strict literal interpretation, any restrain would be abuse because it requires moving into the patient’s personal space.  In fact, many treatment options and personal care procedures would also be suspect.

In this situation, Grievant did not intend to inflict physical pain on patient J. His only intent was to get J to release him before he inflicted more severe, or permanent injury on Grievant. The evidence is clear that Grievant used only approved restraint techniques until patient J grabbed his testicles and bit his arm, causing Grievant unbearable pain and the potential for serious, permanent injury. At that point, Grievant struck J in the head a few times to secure his release, and stopped as soon as that release happened. 


It is more likely than not that Grievant was in a mental state that diminished any intent he might have had beyond relief. Grievant gave a statement, and subsequently testified credibly, that he was under so much pain that he actually blacked out and had no recollection of striking patient J until he saw the video the next day.  The Grievance Board has taken note of the defense of automatism in a similar situation where a correctional officer reacted violently when he was being brutally beaten by an inmate. See Barnett v. Div. of Juvenile Ser., Docket No. 2013-0086-MAPS (Jan. 8, 2013). In Barnett the Administrative Law Judge noted: 

While seemingly novel to the grievance process, unconsciousness, otherwise known as automatism, is a defense in criminal matters specifically recognized by the West Virginia Supreme Court.  See State v. Hinkle, 200 W. Va. 280, 489 S.E.2d 257 (1996).  Automatism is “[b]ehavior performed in a state of metal unconsciousness or dissociation without full awareness…applied to actions or conduct of an individual apparently occurring without will, purpose, or reasoned intention on his part…” Black’s Law Dictionary 134 (6th ed. 1990). . . .  The Court’s acceptance of this defense in criminal matters is instructive in this case.  If unconsciousness can negate the required intent in a criminal matter, absolving a defendant from liability for otherwise criminal actions, it can certainly prevent the Respondent from establishing good cause to fire a protected state employee.  
Id. (Conclusion of Law 5).  Registered Nurse, Travis Bowman, responded to the emergency response code.  When he arrived J was in the process of attempting to crush Grievant’s testicles and was biting Grievants arm. Nurse Bowman observed Grievant’s face then and noted that Grievant appeared to be in extreme pain. In his opinion, the pain and the situation would be enough to make a person not think clearly.  Nurse Bowman also observed that even following the incident Grievant seemed to be shaken and frightened.  Accordingly, Nurse Bowmen sent Grievant away from the scene.  This description is consistent with Grievant’s testimony that he blacked out during the incident. Additionally, the investigators noted that Grievant’s striking of J was technically abuse but found that he was acting to defend himself and patients.  All of their recommendations centered on staffing levels and the inadequacy of the NVCPI training. 

The Grievance Board has also held that a staff member in a long-term care health facility could not be disciplined for failing to deescalate a situation by backing away from a patient who was going to run into her with a motorized wheelchair, when doing so would have placed another patient in danger of being struck and injured. See Tupper v. Dep’t of Health and Human Res./Jackie Withrow Hosp., Docket No. 2014-0774-DHHR (Aug. 1, 2014). Similarly, Grievant’s departure from the inadequate NVCPI protocol, was necessary to avoid permanent injury to Grievant.


Given that Grievant was not conscientiously aware of his actions when he struck patient J, and that the action taken prevented further serious injury to Grievant without having any lasting effect on Patient J, Respondent did not prove by a preponderance of the evidence that there was good cause for dismissing Grievant. Accordingly, the grievance is GRANTED.
Conclusions of Law
1.
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2.
Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  The West Virginia Supreme Court of Appeals has also stated that "the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).


3.
While seemingly novel to the grievance process, unconsciousness, otherwise known as automatism, is a defense in criminal matters specifically recognized by the West Virginia Supreme Court.  See State v. Hinkle, 200 W. Va. 280, 489 S.E.2d 257 (1996).  Automatism is “[b]ehavior performed in a state of mental unconsciousness or dissociation without full awareness…applied to actions or conduct of an individual apparently occurring without will, purpose, or reasoned intention on his part…” Black’s Law Dictionary 134 (6th ed. 1990).  The Court has further specifically recognized that automatism can be caused by concussion.  Hinkle, 200 W. Va. at 17, 489 S.E.2d at 285.  The Court’s acceptance of this defense in criminal matters is instructive in this case.  If unconsciousness can negate the required intent in a criminal matter, absolving a defendant from liability for otherwise criminal actions, it can certainly prevent the Respondent from establishing good cause to fire a protected state employee. 


4.
Under the circumstances of this incident, Respondent has failed to prove it had good cause to terminate Grievant, a valued employee for more than six years, when his improper conduct was unconscious due to extreme pain and his actions were solely related to defending himself from further serious injury.

Accordingly, the grievance is GRANTED.

Respondent is Ordered to immediately reinstate Grievant to his prior position at Bateman Hospital. Respondent is further Ordered to pay Grievant back pay from the date of the termination of his employment to the date of his reinstatement plus statutory interest and restore all benefits Grievant lost due to his dismissal.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: January 18, 2017. 


           _______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� See W. Va. Code § 6C-2-4(a)(4).


� Testimony of Hisel Bailey, a registered nurse and trainer of defensive tactics at Mildred Mitchell-Bateman Hospital.


� This time outside is apparently part of the daily therapeutic routine for many patients. 


� The patient’s real name was not revealed at the hearing and will not be included herein, to protect his privacy.  The true identity of the patient is not necessary to resolve this matter.


� Statements made by patient J were included in the Investigative Report completed by Michelle Woomer, B.A., M.S., Ed.S., the Legal Aide of West Virginia Advocate, and Sharon Hylton, RN, Hospital Staff Investigator. The investigators noted that at the time of the interview, J “was familiar with the investigation team and was oriented to the nature of the investigation.” Respondent Exhibit 1. His answers appeared to be on topic and responsive to the questions asked.





� Respondent Exhibit 1.


� Statement of RN Bowman. Nurse Bowmen noted that J had a history of Hepatitis C, which would add to the panic of Grievant since the blood-borne disease could be spread to him through a bite. Respondent Exhibit 1.


� LPN Ruley told the investigators, “I think if it wasn’t for Donald (Grievant); other patients, or myself or Donald could have been seriously hurt or killed because [J] was dead set on doing that.” Respondent Exhibit 1. 


� Non-Violent Crisis Prevention and Intervention is a system for deescalating situations where a patient becomes aggressive or violent. If de-escalation is unsuccessful, passive restraint techniques are to be employed to subdue the patient until he or she calms down. Striking a patient is not condoned in this defense system.


� During NVCPI training staff asked the instructor how to deal with a patient who was armed with a weapon such as a knife.  They were told to calmly ask the patient to put the weapon down, no instruction was offered for a situation where the patient refused to do so.


� It should be noted that there can be no doubt that employees of mental health facilities have a serious legal and ethical obligation to protect the safety and welfare of the patients under their care. This decision is not intended to diminish that obligation. In this specific instance Grievant was subject to such extreme pain that he was no longer in control of his actions and was therefore unaccountable for those actions.





16

