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THE WEST VIRGINIA PUBLIC EMPLOYEES 


GRIEVANCE BOARD

HEATHER M. EVANS,



Grievant,

v.






Docket No. 2016-1674-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,



Respondent.


DECISION


Grievant, Heather Evans, was employed by Respondent, Department of Health and Human Resources, Bureau for Children and Families.  On April 11, 2016, Grievant filed an action directly to Level Three stating, “Kelly Arnett filed an official harassment claim against me last week.  I had a predetermination meeting where it was assumed I was guilty.  This harassment is a lie and I intend on proving it.  Kelly Arnett lied about what I did to get me fired.  She made my life a living hell when she was my supervisor; I left her department, the building and came to the next town to get away from this constant bullying.”  Grievant states her relief request as, “Kelly Arnett needs to lose her job with customer service center for lying to officials.  Kelly lied about my behavior to cause me to lose my job.  Therefore, it is only fair that she get what she wanted to give.  Unemployment.  Lying about a coworker should not be condoned by the DHHR.  If this behavior is overlooked it will be assumed the DHHR condones being dishonest.”


On May 2, 2016, Grievant filed a second action directly to Level Three stating, “Michelle Fata has yelled at me, cussed me out and called me names in front of my co-
workers.  I turned in a 2 week notice because I could not handle her abuse and harassment.  I am being forced out of my job due to excessive bullying for the past 7 months.”  Grievant states her relief request as, “I would like a position in the DHHR.  I do not want to leave my job but feel I have no choice due to Michelle Fata’s bullying.”  Both grievances were consolidated and a Level Three hearing was conducted before the undersigned on October 24, 2016, at the Grievance Board’s Westover office.  Grievant appeared pro se.  Respondent appeared by its counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for consideration on December 2, 2016, upon receipt of the parties’ fact/law proposals.  


Synopsis


Grievant was previously employed by Respondent as an Economic Service Worker and Social Service Worker III.  Following some incidents with coworkers, Respondent determined that Grievant had resigned, and processed her separation from employment as a resignation.  The limited record established that it is more likely than not that Grievant rescinded her resignation prior to its acceptance by Respondent.  Grievant is entitled to reinstatement, back pay, interest on the back pay, and restoration of all benefits.  Accordingly, the grievance is granted.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant began working as a Social Service Worker III in the Monongalia County DHHR office on October 16, 2015. Prior to this, Grievant was employed as an Economic Service Worker in the Customer Service Center located in Marion County, West Virginia.  She reported that she was harassed and demeaned by her then supervisor, Kelly Arnett.  At Grievant’s request, she was placed in the Social Service Worker III position in the Monongalia County office.


2.
On March 29, 2016, Kelly Arnett accused Grievant of pointing at her, saying things to her and then hiding around a corner when they encountered each other on a loading dock at the Marion County office.  On April 4, 2016, Grievant participated in a predetermination conference concerning the incident.  Grievant adamantly denied that anything happened on the loading dock between her and Ms. Arnett.  A review of security tapes confirmed Grievant’s version of events.  Grievant was not disciplined for anything regarding that incident.  Grievant filed the April 11, 2016, grievance asking that Ms. Arnett be fired by Respondent.


3.
On April 15, 2016, employees in the Monongalia office reported that Michelle Fata, backup supervisor to Grievant’s supervisor, was screaming at Grievant and being very demeaning.  This was the first and only incident reported to Ms. Fata’s supervisor.  The situation was addressed by the supervisor and no other incidents occurred after that.


4.
On April 25, 2016, Paula Taylor, Community Service Manager for the Marion/Monongalia District, received the following email from Grievant: “Good morning.  This e-mail is intended to be an official 2 week notice if that is the amount of notice you require for this position.  I have thought long and hard about the choices I have and have decided to not be bullied anymore.  I do not abuse other people and I will not accept abuse.  Thank you Paula for giving me a good position and always listening to me.  I think you are very good at your job so keep up the good work.”  


5.
Ms. Taylor contacted her secretary, Cynthia Tennant, by email to start processing Grievant’s resignation.  Ms. Tennant emailed Grievant to inform her of what paperwork needed to be completed to determine issues such as her last working day and how to process her annual leave.


6.
Ms. Tennant followed up on April 27, 2016, with additional forms that needed completed.  Grievant followed up with an email back to Ms. Tennant stating, “Hello Cindy, I am glad I did not do the paperwork properly because although I don’t enjoy being bullied I don’t enjoy being unemployed either.  My coworkers have told me that they don’t want me to go . . . all but one.  So don’t worry about the paperwork for now.”


7.
Grievant sent another email to her Supervisor, Katrina Cunningham, on the previous day, April 26, concerning the incident with a coworker, and indicated, “I have not and will not treat my coworkers badly and I still want to work here if you will still have me.”


8.
On May 2, 2016, Grievant filed a second grievance directly to Level Three.  She indicates in that grievance form that she would like to maintain a position in DHHR.  In addition, she does not want to leave her job, but felt she had no choice due to alleged bullying.


9.
Ms. Taylor sent a formal written notice of acceptance of the resignation on May 3, 2016.  The purpose of the letter was to notify Grievant that management was in receipt of her notice and accepted her resignation.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The undersigned acknowledges that the controlling issue in this case was somewhat difficult to ascertain during the Level Three hearing.  After a review of the record and the parties’ proposals, it appears the question to be addressed is whether it is more likely than not that Grievant rescinded her resignation prior to it being accepted by Respondent.  Even though the record established that Grievant’s statements could have reasonably been taken as a resignation, Grievant had some right to rescind her resignation.  "‘A State civil service classified employee has a property interest arising out of the statutory entitlement to continued uninterrupted employment.’ See Syl. Pt. 4, Waite v. Civil Service Commission, 161 W.Va. 154, 241 S.E.2d 164 (1977).”  Syl. Pt. 2, W. Va. Dep't of Envtl. Prot. v. Falquero, 228 W. Va. 773, 724 S.E.2d 744 (2012).
  Therefore, “Unless otherwise provided by law, a classified public employee may rescind or withdraw a tender of resignation at any time prior to its effective date as long as the withdrawal occurs before acceptance by the employing agency.”  Id. at Syl. Pt. 3.  “Acceptance of a tender of resignation of public employment may occur when the employer (1) clearly indicates acceptance through communication with the employee, or (2) acts in good faith reliance on the tender.”  Id. at Syl. Pt. 4.


The limited record of this case demonstrates by a preponderance of the evidence that Grievant withdrew her tender of resignation prior to its effective date and prior to its acceptance by Respondent.  By letter dated May 3, 2016, Ms. Taylor communicated to Grievant that on April 25, 2016, they were informed of her intent to resign.  The purpose of the letter was to notify Grievant that management was in receipt of her notice and accepted her resignation.  Prior to this date, Grievant communicated to her Supervisor, Katrina Cunningham, in an email in which the subject is said to be work, that she still wanted to work for Respondent.  While Grievant does not specifically say that her intent is to rescind her resignation, the undersigned views the email has a clear communication that Grievant was seeking to withdraw the April 25, 2016, notice of resignation. 


Respondent argues in its proposals that it accepted Grievant’s resignation in making a good faith reliance on the tender when it had begun Grievant’s termination paperwork.  The undersigned does not find this argument persuasive given that it is undisputed that Grievant communicated to Respondent that it was unnecessary to do any further work on the termination paperwork because she did not want to be unemployed.  As noted above, Grievant communicated on the previous day to her Supervisor that she had reconsidered her tender of resignation and intended to continue her employment with Respondent.  The reasoning of Falquero clearly supports that, even though Grievant had tendered her resignation, Respondent should have allowed Grievant to rescind the resignation.


Finally, the relief Grievant requested in her grievance filing is mostly unavailable.  The undersigned is without any authority to address a request that another employee be terminated.  Relief which involves an adverse personnel action against another employee is not available through the grievance procedure.  Messinger v. W. Va. Dep’t of Transp., Docket No. 2009-0867-DOT (Mar. 8, 2010).


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
"‘A State civil service classified employee has a property interest arising out of the statutory entitlement to continued uninterrupted employment.’ See Syl. Pt. 4, Waite v. Civil Service Commission, 161 W.Va. 154, 241 S.E.2d 164 (1977).”  Syl. Pt. 2, W. Va. Dep't of Envtl. Prot. v. Falquero, 228 W. Va. 773, 724 S.E.2d 744 (2012).  Therefore, “Unless otherwise provided by law, a classified public employee may rescind or withdraw a tender of resignation at any time prior to its effective date as long as the withdrawal occurs before acceptance by the employing agency.”  Id. at Syl. Pt. 3.  “Acceptance of a tender of resignation of public employment may occur when the employer (1) clearly indicates acceptance through communication with the employee, or (2) acts in good faith reliance on the tender.”  Id. at Syl. Pt. 4.


3.
Grievant has proven it is more likely than not that she intended to rescind her tendered resignation before acceptance by Respondent.  Grievant is entitled to reinstatement, back pay, interest on the back pay, and restoration of benefits.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant at her former position.  Respondent is also ORDERED to pay Grievant all pay and benefits she would have earned since May 10, 2016, plus statutory interest.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: January 13, 2017                     


___________________________









Ronald L. Reece









Administrative Law Judge
     � This decision affirms the Grievance Board’s decision in Falquero v. W. Va. Dep't of Envtl. Prot., Docket No. 2008-1596-DEP (Dec. 16, 2008).  






