THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

ERIN MILLS,


Grievant,

v.






       Docket No. 2016-1347-DHHR

DEPARTMENT OF HEALTH AND 

HUMAN RESOURCES/MILDRED 

MITCHELL-BATEMAN HOSPITAL,



Respondent.
DISMISSAL ORDER


Grievant, Erin Mills, is employed by Respondent, Department of Health and Human Services, (“DHHR”) as an interpreter for deaf patients at Mildred Mitchell-Bateman Hospital (“Hospital”). She has worked at the Hospital since 2007.  Ms. Mills filed a level one grievance form dated February 19, 2016 alleging that she was denied reimbursement for the cost of training which she took to become certified as an interpreter. In addition to unspecified general relief, Grievant seeks reimbursement of all costs and expenses incurred in attending training to become a certified interpreter.


A level one conference was held on Mach 1, 2016. Grievant was represented by Edgar Thomas
 and Kieth Anne Worden, Human Resources Director, appeared for the Hospital.   Ms. Worden filed a motion to dismiss the grievance as untimely filed. Grievant submitted a request to be reimbursed for expenses she incurred when she attended a session in Virginia which resulted in her receiving a certification as an interpreter for the deaf and hard of hearing, as well as a copy of the certificate she received. The request was dated January 29, 2016, and sought reimbursement for the training which took place on November 1, 2013. A response to that document from Director Worden was also submitted at level one. These documents comprise the record at level one consistent with Grievant’s choice to have a conference rather than a recorded hearing. A decision denying the grievance because it was not timely filed was issued on March 22, 2016.

Grievant appealed to level two on March 29, 2016, and a mediation was conducted on July 11, 2016. Grievant filed an appeal to level three dated July 13, 2016.

Grievant through her representative Gordon Simmons, UE Local 170, and Respondent through its counsel, Michael E. Bevers, Assistant Attorney General requested to submit the grievance for decision at level three based upon the record developed at level one, the documents attached to Respondent’s renewed Motion to Dismiss filed in September 21, 2016,
 and Proposed Findings of Fact and Conclusions of Law.  The request was granted on September 26, 2016, the last of the parties’ proposals was received at the Grievance Board on November 1, 2016. This matter became mature for decision on that date.
Synopsis


Grievant seeks reimbursement for travel expenses, wages, and fees incurred to attend a training in Virginia to become certified as an interpreter for the deaf and hard of hearing in West Virginia and Virginia.  She asserts that the training and certification were required for her employment at Bateman Hospital in that role.  Respondent demonstrated that the grievance was not filed within the mandatory statutory timeline.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Erin Mills, i employed by Respondent, Department of Health and Human Services, (“DHHR”) as an interpreter for deaf patients at Mildred Mitchell-Bateman Hospital (“Hospital”). She has worked at the Hospital since 2007.

2.
Mildred Mitchell-Bateman Hospital is a Behavioral Health Facility operated by the DHHR and located in Cabell County.


3.
In October 2012, Grievant had a conversation with Director Worden regarding the need for Bateman Hospital to have certified sign language interpreters to serve the patients who were deaf or hearing impaired. At that time Grievant was serving as an interpreter but did not hold a certification.

4. 
Grievant understood the conversation to mean that she had to become certified to continue as an interpreter or she would need to be placed in the health service worker classification with a reduction in pay.

5.
Grievant attended a session in Richmond, Virginia, on November 1, 2013, sponsored by the Virginia Department for the Deaf and Hard of Hearing. At that session she took screening and translation performance assessment and received passing scores on the Virginia Quality Assurance Screening Results Transliterating Performance Assessment. This qualified her to be certified as a Level II interpreter for the deaf and hard of hearing in Virginia.  West Virginia apparently honors that certification.

6.
There is no evidence that Director Worden directed Grievant to take this examination, or authorized payment for the assessment. There is no evidence that Grievant sought prior approval for attending the conference on work time or at the Hospital’s expense. 


7.
Grievant presented the card verifying her certification and the performance assessment results to the Hospital’s Human Resources (“HR”) Department, on March 6, 2014. Those two documents were submitted at level one and show on their face that they were scanned for inclusion in Grievant’s personnel file on July 2, 2014.  This was the first time Director Worden received notice that Grievant had taken the certification examination.

8.
There is no evidence that Grievant sought reimbursement for the travel expenses and fees incurred by her in the screening/assessment process contemporaneously with her submission of the certification to the Hospital HR Department.


9.
By letter dated January 29, 2016, Erin Mills submitted a request for reimbursement for fees, wages, and travel expenses she incurred when she went to Richmond Virginia, in November 2013, for the certification screening and assessment. Grievant seeks a total of $921.32.

10. 
Director Worden responded to Grievant’s request for reimbursement in a memorandum dated February 18, 2016. Ms. Worden noted that Hospital travel regulations require that prior approval be granted for all work related travel and “Any expenses incurred in conjunction with an unapproved leave or travel request will not be reimbursed and shall be assumed by the individual incurring such expenses.” Mildred Mitchell-Bateman Hospital Policy and Procedure Manual, Official Leave and Travel Request Policy § II, C, 8. She denied the request for reimbursement because Grievant had not gained prior approval for the trip and did not seek reimbursement until more than a year later.

11.
Ms. Mills filed a grievance dated February 19, 2016, seeking reimbursement for those expenses and fees.
Discussion


This grievance was denied at level one as not timely filed and Respondent renewed its Motion to Dismiss at level three. Respondent asseverates that Grievant knew that she was not being reimbursed for the expense she incurred acquiring her certification in March 2014. Yet she did not file a grievance for twenty-three months thereafter which is well beyond the time limit January 29, 2016.  When she received notice that her request was denied dated February 18, 2016, she filed her grievance the next day which was within the fifteen-day time limit.
When a respondent seeks to have a grievance dismissed on the basis that it was not timely filed, the respondent has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the respondent has demonstrated a grievance has not been timely filed, the grievant has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).

An employee is required to “file a grievance within the time limits specified in this article.” W. VA. CODE § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . (Emphasis added).

W. VA. CODE § 6C-2-4(a)(1). “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  In addition, the time limits are extended when a grievant has “approved leave from employment.”  W. Va. Code § 6C-2-4(a)(2).  


The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998); Goodwin v. Div. of Highways, Docket No. 2011-0604-DOT (March 4, 2011).  

In this case the “event giving rise to the grievance” was Grievant’s travel to Richmond, Virginia, for the screening/assessment necessary to be certified as an interpreter and notifying her employer that she had received the certification. Grievant apparently made that trip to Virginia on November 1, 2013, or the day before, because that was the date on the performance assessment document indicating when it took place. Grievant did not give the certification to her employer until March 6, 2014. There is nothing in the record to indicate if Grievant merely waited four months to provide the certification, or if it took some time for the Virginia agency to process the assessment and mail the results to her.
  Ultimately, the latest date for the occurrence would be some time in mid to late March when it became apparent that Respondent was not going to provide any funding related to the trip. The grievance was not filed until February 19, 2016, more that twenty-two months later. 

Grievant counters that no request was made for reimbursement until January 29, 2016, and Grievant was not unequivocally notified that Respondent gave her a written notice to that effect dated February 18, 2016.  The grievance was filed the next day and Grievant opines that it was timely filed within fifteen days of receiving this unequivocal notice.


Grievant cannot create a new occurrence upon which to base the grievance by merely requesting payment nearly two years after she took the trip for which she seeks payment. If such were the case Respondent could be subject to claims several years after the original issue took place creating serious uncertainty in employment and financial matters. 

Much like a statute of limitation, grievance deadlines are in place to set time limits within which actions may be filed. The United States Supreme Court has noted that such statutes “are designed to promote justice by preventing surprises through the revival of claims that have been allowed to slumber until evidence has been lost, memories have faded and witnesses have disappeared.” Order of R.R. Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49, 64 S.Ct. 582, 586 (1944). The same reasons as well as the need for some certainty in the expenditure of public funds apply here to prevent Grievant from seeking reimbursement for expenses incurred for alleged work-related travel nearly two years after the travel took place.

Respondent proved, by a preponderance of the evidence, that the grievance was not filed “within fifteen days following the occurrence of the event upon which the grievance is based” as required by statute. Accordingly the grievance is DISMISSED. 

Conclusions of Law

1.
When a respondent seeks to have a grievance dismissed on the basis that it was not timely filed, the respondent has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the respondent has demonstrated a grievance has not been timely filed, the grievant has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  
2.
If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).
3.
An employee is required to “file a grievance within the time limits specified in this article.” W. VA. CODE § 6C-2-3(a)(1). The Code further sets forth the time limits for filing a grievance as follows: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 
W. VA. CODE § 6C-2-4(a)(1). 


4.
Respondent proved, by a preponderance of the evidence, that the grievance was not filed within fifteen days following the occurrence of the event upon which the grievance was based.” 

Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JANUARY 25, 2017. 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� Gordon Simmons, UE Local 170, was listed as a co-representative for Grievant but did not participate in the level one conference.


� The documents in the record consisted of the following: 1) Grievants request for reimbursement dated January 29, 2016; 2) Director Worden’s response to the request dated February 18, 2016; 3) scanned copies of Grievant’s certificate and Transliterating Performance Assessment; 4) The grievance form; 5) Director Worden’s Motion to Dismiss dated March 1, 2016; 6) the level one decision dated March 22, 2016; Respondent’s renewed Motion to Dismiss, dated September 21, 2016; 7) State of West Virginia Travel Rules for reimbursement for work related travel; 8) DHHR Policy Memorandum 3400, Department of Health and Human Resources Travel Policy; Mildred Mitchell-Bateman Hospital Policy and Procedure Manual, Official Leave and Travel Request Policy.


� There is also no indication that Grievant was demoted or reassigned to the Health Service Worker classification in the year between the conversation with Director Worden and attending the screening/assessment which calls into question her understanding of the nature of the discussion. See FOF 4. However, there is not testimony upon which to base a credibility assessment and this issue is not an essential factor in the resolution of this matter.


� Of course there may be myriad other reasons for the delay but no evidence was offered on this issue.


� Additionally, Grievant did not prove that she received prior approval for payment of expenses for the trip to get her certification as required by Respondent’s travel policy. Consequently, she would not have been entitled to the relief she seeks even if her grievance had been timely filed. See FOF 10, supra.
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