THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
CHARLES HASH,


Grievant,

v.






      
        Docket No. 2017-1016-DEA
DIVISION OF REHABILITATIVE SERVICES,



Respondent.
DISMISSAL ORDER


Grievant, Charles Hash, filed an expedited grievance to level three dated September 23, 2016, contesting a three-day suspension without pay.  As relief Grievant sought to receive back pay for the time he was suspended and restoration of all benefits. 

Subsequently, Grievant was dismissed from employment for “job abandonment” pursuant to W. Va. Code St. R. § 143-1-12.2.c. Grievant did not contest this dismissal.  Respondent filed a Motion to Dismiss dated November 17, 2016, alleging that the grievance was moot since Grievant was no longer employed by Respondent. Grievant’s representative was given an opportunity to respond to the motion and notified the Grievance Board by e-mail dated November 22, 2016, that no response would be filed.  A telephonic hearing was set for December 28, 2016, to address the Motion to Dismiss. Grievant and his representative, Gordon Simmons, UE Local 170, were properly notified of the hearing.  The telephonic hearing was convened at the designated day and time.  Respondent appeared through its counsel, Katherine A. Campbell, Assistant Attorney General, but neither Grievant nor his representative participated. The motion is now mature for decision.
Synopsis

After the three-day suspension without pay expired, Grievant never returned to his job and has not contacted Respondent in any way, even after being notified that his employment was terminated for job abandonment.  Grievant did not file a grievance related to the termination and did not respond Respondent’s Motion to Dismiss.  It is clear that Grievant has no interest in pursuing this matter and it is now moot.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Charles Hash, was employed by Respondent, Division of Rehabilitative Services, as a Disability Evaluation Specialist, and received a three-day suspension without pay.

2.
Mr. Hash filed an expedited grievance to level three dated September 23, 2016, contesting the three-day suspension without pay.  


3.
The three-day suspension ran from September 27, 2016 through September 29, 2016 and Grievant was scheduled to return to work on September 30, 2016. 


4.
Grievant did not report to work on September 30, 2016, nor did he contact Respondent in any was seeking to take annual or sick leave. Grievant did not contact Respondent at all after the suspension period expired.


5.
Respondent sent Grievant a letter dated October 7, 2016, dismissing Grievant from employment for “job abandonment” pursuant to W. Va. Code St. R. § 143-1-12.2.c.

6.
Grievant did not respond to the dismissal letter, file any action contesting the termination of his employment, or contact Respondent in any way.


7.
Respondent filed a Motion to Dismiss dated November 17, 2016, alleging that the grievance was moot since Grievant was no longer employed by Respondent. 


8.
Grievant was given until December 8, 2016, to respond to the motion prior to a telephonic hearing. By e-mail dated November 22, 2016, Grievant’s representative, Gordon Simmons, UE Local 170, notified the parties and the Grievance Board that no response would be filed.


9.
A telephonic hearing was set for December 28, 2016, to address the Motion to Dismiss. Grievant and his representative were properly notified of the hearing.  


10.
The telephonic hearing was convened at the designated day and time.  Respondent appeared through its counsel, Katherine A. Campbell, Assistant Attorney General, but neither Grievant nor his representative participated. Neither Grievant nor his representative contacted the Grievance Board seeking to have the hearing delayed.

Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  This issue before the undersigned is Respondent’s Motion to Dismiss. The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.

“When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).” Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).

Grievant’s employment was terminated by Respondent for job abandonment and he did not contest the termination of his employment.  In fact, neither Respondent nor the Grievance Board has been contacted by Grievant since his suspension began on September 27, 2016. Grievant was served with Respondent’s Motion to Dismiss and the Notice of Hearing for addressing the motion.  Grievant did not respond to the motion and did not appear at the hearing.  It is abundantly clear that Grievant does not wish to pursue the grievance.  Accordingly, there is no controversy and any decision issued pursuant to the grievance would be advisory only.  Accordingly, this matter is DISMISSED as moot.

Conclusions of Law


1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). 


2.
The Grievance Board will not issue advisory opinions. W. Va. Code St. R. § 156-1-6.21   (July 7, 2008), Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). 

3.
The Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).” Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).


4.
Grievant has abandoned this grievance and it is therefore moot.


Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JANUARY 11, 2016. 


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
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