THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JOHNATHAN S. ADKINS,

Grievant,

v.






Docket No. 2016-0818-DOT
DIVISION OF HIGHWAYS,

Respondent.
DECISION
Grievant, Johnathan S. Adkins, filed a level one grievance against his employer, Respondent, Division of Highways (“DOH”), dated November 4, 2015, stating as follows: 
Regarding statement of Grievance of violation of placement criteria which states that TW3 must only hold Class B CDL to be placed in tier 3.  I was previously denied by the Agency to obtain class A CDL which would now result in economic benefit (higher wages).  Also, as a certified welder through the State of WV and I do not get the equal pay as the TW4WELD classification.  My certification is equivalent to full-time TW4WELD employees.

As relief sought, Grievant requests the following: 
I request to be moved to TW4WELD pay due to equal qualification for this position.  I currently meet the minimum requirements for TW3 and TW4 based on the state TW3CW and TW3BT Placement form of 4000 hours completed in apprenticeship program, demonstrating mastery in all areas deemed necessary by my supervisors, attendance of mandatory trainings and requirement of Class B CDL.  I request back pay from 1/1/2015 for TW4 pay.
A level one conference was conducted on December 10, 2015.  The grievance was denied by decision dated January 4, 2016.  Grievant appealed to level two on January 12, 2016.  A level two mediation was conducted on February 1, 2016.  On February 10, 2016, Grievant perfected his appeal to level three.  A level three hearing was held on July 26, 2016, before the undersigned administrative law judge at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Keith A. Cox, Esquire, DOH Legal Division.  This matter became mature for decision on September 2, 2016.

Synopsis


Grievant is employed by Respondent as a Transportation Worker 3 Equipment Operator.  When the DOH implemented its Transportation Worker Apprenticeship Program in 2015, based upon the tier criteria it established, Grievant was slotted into the lowest tier for his classification, Tier 1, because he lacked a Class-A CDL.  Grievant made a number of arguments challenging his placement in Tier 1 and the tier system itself, essentially asserting that Respondent’s decisions were arbitrary and capricious. Respondent denies Grievant’s claims, and argues that Grievant was properly placed in Tier 1.   Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Transportation Worker 3 Equipment Operator (“TW3EQOP”), Tier 1, at the Summers County garage, which is in DOH District 9.  Grievant has been employed by Respondent since December 12, 2001.  Grievant was initially hired as a TW4 Welder.  However, in 2008, Grievant chose to transfer to TW3 position in Summers County to be closer to his home.  The TW3 position is in a paygrade lower than that of a TW4 Welder.  


2.
Respondent instituted an apprenticeship program in 2015 which created a tier system for employees that established different levels of pay within its job classifications based upon certain criteria and requirements, such as specific licenses, certifications, hours completed, and trainings.  While a proper name was not provided for this program at the level three hearing, it is identified as the “Transportation Worker Apprenticeship Program” in the level one decision.  In Grievant’s classification, there are three tiers: Tiers 1, 2, and 3.  Employees placed in Tier 1 are paid less than those placed in Tiers 2 and 3.  

3.
In July 2015, Grievant was “slotted into” Tier 1 of the TW3EQOP classification because he met the following criteria:  valid driver’s license, attendance of mandatory trainings (EEO, Safety, Smith Driver, etc.), other stipulations as required by class specs, Class-B CDL, must obtain Class-A within 6 months of hire date.


4.
At the time he was slotted into his tier, Grievant did not have a Class-A Commercial Driver’s License (“CDL”).  However, he had a Class-B CDL, a welding certificate, and nearly fifteen years of experience at DOH.  

5.
To be slotted into Tiers 2 and 3, employees must have a Class A-CDL.    

6.
Sometime in 2012, Grievant’s supervisor at that time, Randy Cole, called the district office to see if DOH would send Grievant to the class needed to obtain his Class-A CDL.  Such would have meant that DOH would pay the necessary cost of the class and any fees, and Grievant would be permitted to use DOH equipment for the test.  However, Melinda Gibson at the district office denied Mr. Cole’s request stating that DOH already had enough people with Class-A CDLs to fill the positions they had which required that license.

7.
Grievant applied for his Class-A CDL in early 2016.  Grievant took the written test and was issued his learner’s permit on March 16, 2016.  At the time of the level three hearing, Grievant had not yet taken the driving part of the test, but he had until September 2016 to complete it.  Gordy Hardy, Grievant’s current supervisor, sought and obtained DOH’s approval to pay the costs associated with Grievant obtaining his Class-A CDL.  Accordingly, Grievant anticipates that DOH will allow him to use DOH equipment to take the driving portion of the test.
  

8.
As a regular part of his job, Grievant does welding work, even though he is not classified as a welder, such as fabrication and making repairs.  Grievant has also been assigned to weld on bridges.  Grievant is a state certified welder.  Grievant was state certified when he was hired in 2001.  In his current position, Grievant welds at least once every month, but there are times when he may weld several times in a week.  During tar and chip season, Grievant welds more frequently.
   
9.
Grievant’s supervisor has sought temporary upgrades for Grievant when he is assigned to perform welding work, but his requests have been denied.  Mr. Hardy has been informed by Melinda Gibson that they do not upgrade people to the WELD classification.
  Therefore, when Grievant welds, he is being paid the salary for a TW3EQOP, Tier 1, and not as a TW4 Welder.     

10.
There are no TW4 Welders employed in the Summers County garage.  However, there are some other employees at the Summer County garage who weld; however, it is unclear from the record whether they are certified.  Grievant’s supervisor, Gordy Hardy, considers Grievant to be his best welder.   
11.
The welding certification Grievant holds is the same as those held by TW4 Welders. 

12.
DOH Employees who have Class-A CDLs are being paid more than those without the Class-A CDLs, even if they do not use the Class-A CDL at all for their jobs.
  

Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant makes a number of arguments in this grievance.  Grievant argues that he should have been placed in a tier higher than Tier 1 given his qualifications, that he was wrongly denied the opportunity to get his Class-A CDL in 2012 which has now adversely impacted him, and that he should be paid as a TW4 welder as he holds a welder certification and welds as part of his job.  Grievant also appears to challenge the tier system itself.  Respondent argues that Grievant was properly placed in Tier 1 of his classification based upon the criteria established for that tier.  Respondent also asserts that because Grievant is employed as a Transportation Worker 3 Equipment Operator, he is to be paid based upon that classification, and not as a TW4 Welder.  Respondent further argues that the type of welding work Grievant performs is covered by the Transportation Worker 3 classification specifications, and is not the type of work performed by TW4 Welders.    

Grievant made no arguments that Respondent violated any specific law, rule, or policy.  Instead, Grievant appears to argue that the criteria established for the three tiers in his classification are flawed in that the Class-A CDL is a certification that advances employees to higher tiers, even though their work does not utilize the same, while his welding certification is given no recognition even though he uses it for his work.  While Grievant does not use the words “arbitrary and capricious,” he appears to be arguing that Respondent’s tier system criteria and his placement in Tier 1 were arbitrary and capricious.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 614, 474 S.E.2d 534, 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
Based upon the evidence presented, Grievant was properly placed in Tier 1 based upon the established criteria for each tier.  Grievant did not have a Class-A CDL at the time he was slotted into the tier system; therefore, he did not meet the qualifications for Tiers 2 and 3.  Grievant met the criteria for Tier 1 only.  Grievant argued that Respondent prevented him from obtaining his Class-A CDL in 2012, which now places him in the lowest tier.  The evidence presented establishes that DOH denied Grievant the opportunity to take the class to obtain his Class-A CDL in 2012.  At that time, Respondent’s reasoning was that it already had enough people holding the Class-A CDLs to fill the positions they had requiring the same, and Grievant’s position did not require a Class-A CDL.  Back then, there was no financial incentive for Grievant to hold a Class-A CDL, and had Respondent sent Grievant to the class, it would have had to pay all costs associated with the same.  When the tier system was put in place in 2015, Respondent decided to focus on the Class-A CDL, and employees holding the same were slotted into higher tiers which guaranteed them higher pay.
  As Grievant had no Class-A CDL at that time, he was slotted in at the lowest tier in his classification.  While the undersigned certainly understands Grievant’s frustration, there was no evidence presented to suggest that the decision in 2012 was made improperly.  Further, the decision was made roughly three years before the tier system was put into place, and there was no evidence presented to suggest that the tier system was even contemplated at the time.  No evidence was presented to suggest that Respondent denied Grievant’s request to be sent to the class in an effort to deprive him of higher pay, or that the decision was made in anticipation of the tier system being put into place.  Accordingly, the undersigned cannot find that Respondent’s decision to deny Grievant’s request to be sent to the Class-A CDL class in 2012 was arbitrary and capricious, or otherwise improper.

Grievant’s challenge to the tier system itself also fails.  Grievant failed to present any evidence of how the tier system was established, or the reasoning behind the criteria established for the different classification tiers.  While Grievant pointed out some issues with the criteria that appear problematic on the surface, such alone does not render the entire tier system arbitrary and capricious.  For example, Grievant correctly pointed out that many employees who were slotted in at the higher tiers because they held the Class-A CDL do not even use the same for their jobs.  Also, there are crane operators that are being paid more for having that certification, but may not operate a crane in their work for months at a time.  Further, Grievant established that he has a welding certification that he uses in his position, but that such is not given equal weight as the Class-A CDL.  However, such does not prove that the tier system criteria is arbitrary and capricious.  The undersigned can only consider the evidence presented in this case when making this decision.  Grievant had the burden of proving his claim, and he offered no evidence concerning how the tier system was developed or the reasoning behind the criteria selected.  Grievant also mentioned that there was a revision to the tier system criteria in 2015 that changed the criteria for the higher tiers from Class-A or Class-B CDL, to only Class-A CDL.  Therefore, under the earlier version, Grievant asserts that he would have been slotted in to a higher tier.  No other evidence about the revision was presented.  A revision to the criteria, if it were made, does not necessarily mean that such was arbitrary and capricious, or otherwise improper.  More evidence would be needed before any such determination could be made.
Grievant next argues that he should be paid at the same rate as the TW4 Welders because he holds the same state welding certificate that they hold.  Grievant used to be classified as a TW4 Welder.  However, he transferred to the TW3 Equipment Operator position several years ago.  These are two different classifications.  Grievant is not entitled to be paid as a TW4 Welder when he does not hold that classification.  Grievant does weld in his TW3 Equipment Operator position.  He may not weld every day, but it is a regular function of his job.  The Transportation Worker 3 classification specifications list various kinds of welding in its “Examples of Work” section.
  Welding work is contemplated for this position, and is not reserved solely for the TW4 Welders. Therefore, Grievant’s claim fails.  However, it is noted that Grievant asserted that he has performed welding work on bridges as a TW3 Equipment Operator.  There was no other evidence presented regarding the same, and it is unknown what type of work this was, when it occurred, or how often Grievant performed this work.  Steve Cole testified that bridge work would be a job for TW4 Welders, and if Grievant performed such, he should have received an upgrade.
  As there was insufficient evidence about the alleged past performance, the undersigned cannot grant Grievant back pay for an upgrade.  However, given Mr. Cole’s testimony, if such work is assigned to Grievant in the future, it appears that he would be entitled to an upgrade.            
Based upon the arguments Grievant has made and the evidence he has presented, it is apparent that Grievant feels that his qualifications, experience, and certification have not been given any respect because such are not part of the established tier criteria.  The undersigned certainly understands why Grievant feels this way.  However, the evidence presented does not prove by a preponderance of the evidence that the decisions made by DOH in designing the tier system and setting the criteria were arbitrary and capricious.  The undersigned has been presented no evidence as to the reasoning of DOH; therefore, that reasoning cannot be evaluated.  Without more information, the undersigned cannot find that Grievant proved his claims by a preponderance of the evidence.  Therefore, the grievance is denied.

 The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).
2.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 614, 474 S.E.2d 534, 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). 
3.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  
4.
“While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
5.
Grievant has failed to prove by a preponderance of the evidence that his placement in the established tier system was improper.  Further, Grievant has failed to prove by a preponderance of the evidence his claim that the decisions of DOH in designing the tier system and its criteria were arbitrary and capricious.  Grievant also failed to prove by a preponderance of the evidence that he is entitled to the same rate of pay as the Transportation Worker 4 Welders.   

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: January 23, 2017.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� Grievant attached to his proposed Findings of Fact and Conclusions of Law a Transportation Worker 3 Classified Position Vacancy posting that is dated August 22, 2016.  Such was not presented as evidence at the level three hearing.  As parties cannot introduce new evidence in their post-hearing submissions, the undersigned will not consider this document, or any reference to it contained in Grievant’s written proposals, in making the decision in this matter.  


� See, Grievant’s Exhibit 3, Placement Form.


� See, testimony of Randy Cole; testimony of Gordy Hardy; testimony of Greg Bridges.


� See, testimony of Grievant, Johnathan S. Adkins.


� See, testimony of Grievant, Johnathan S. Adkins; testimony of Gordy Hardy.


� See, testimony of Gordy Hardy; testimony of Grievant, Johnathan S. Adkins.


� See, testimony of Greg Bridges.


� No evidence was presented to explain why DOH made the Class-A CDL such an important aspect of the tier system.


� See, Grievant’s Exhibit 2, Transportation Worker 3 classification specifications.  


� See, testimony of Steve Cole.  
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