 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

MARION R. AUSTIN, III,



Grievant,

v. 






          DOCKET NO. 2017-1107-RalED

RALEIGH COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

On October 20, 2016, Marion R. Austin, III (“Grievant”) filed this grievance directly at Level Three of the grievance procedure, as authorized by W. Va. Code § 6C-2-4(a)(4), challenging his pre-termination suspension and subsequent termination of employment as a Special Education Aide by the Raleigh County Board of Education (“Respondent,” “the Board,” or “RCBE”).  A Level Three hearing was held on December 5, 2016, at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant was represented by John Everett Roush, Esquire, with the West Virginia School Service Personnel Association, while Respondent was represented by Howard E. Seufer, Jr., Esquire, with Bowles Rice, LLP.  RCBE presented testimony from its Director of Special Education Services, Alan Sexton, Beckley Elementary School Principal Meghan Houck, and Superintendent David Price.  Grievant presented testimony from Joseph Keith, a Bus Operator, and also testified in his own behalf.  RCBE presented rebuttal testimony from Lisa Adkins, the former Assistant Principal at Beckley Elementary School.  This matter became mature for decision on January 9, 2017, upon receipt of the last of the parties’ post-hearing arguments.   

Synopsis 

 Grievant’s employment as a Special Education Aide was suspended, without pay, on September 28, 2016, after he allegedly threw a bean bag chair at a behavior disordered student on September 27, 2016.  At the same time Grievant was suspended, the Superintendent further recommended the Board terminate his employment.  Grievant had previously been suspended for five days for using improper force to remove an unruly student from a school bus.  The evidence established that Grievant failed to adhere to the behavior control techniques he had been trained to apply in dealing with behavior disordered students.  Further, the Board established by a preponderance of the evidence that Grievant’s failure to follow the training he had received for responding to violent and unruly behavior by behavior disordered students constituted insubordination.  Accordingly, this grievance must be denied.  

The following Findings of Fact are made based upon the record developed through the Level Three hearing.

Findings of Fact

1.
Grievant was employed as a Special Education Aide by Respondent Raleigh County Board of Education (“RCBE”).

2.
Grievant was employed by RCBE as a Special Education Aide for approximately five years.  Prior to becoming a Special Education Aide, Grievant worked for RCBE as a substitute Cook, and, for a short time, as a half-time Cook. 


3.
Grievant’s duties as a Special Education Aide involve working with behavior disordered students.


4.
 By definition, behavior disordered (“BD”) students are difficult to handle.  They typically exhibit maladjusted behaviors, including sudden emotional and violent outbursts, and commonly use bad language.  BD students routinely exhibit oppositional defiance, meaning they will do the opposite of what they are told.


5.
Despite their disability, BD students are entitled to a free and appropriate public education under state and federal law.  See generally, W. Va. Bd. of Educ. Policy 2419, Regulations for the Education of Students with Exceptionalities, 126 C.S.R 16  § 1.1, et seq. (2014). 

6.
“All students, including students with disabilities, must be treated with dignity and respect.”  W. Va. Bd. of Educ. Policy 4373, Expected Behavior in Safe and Supportive Schools, Chapter 4, Section 4, 126 C.S.R. 99 (2012).

7.
Based upon these responsibilities, RCBE specially trains BD teachers and aides to deal nonviolently with the challenging behaviors of BD students.  In the same fashion as BD teachers, BD aides are expected to handle student behaviors appropriately, without striking the students or throwing things at them.  This is a major focus of the training the teachers and aides receive.


8.
The special training which special education aides, including Grievant, receive, includes “CPI,” which stands for “Crisis Prevention Institute” instruction.  CPI trains BD aides to expect to be physically attacked by BD students.  It teaches the aides how to recognize and lawfully de-escalate the behavior, without battering students, as required by State Board of Education policy, using restraint only as a last resort.


9.
Grievant attended eight-hour CPI trainings on October 23, 2014, and February 23, 2016.  See Bd Ex 4 at L I.

10.
Meghan Houck is employed by RCBE as Principal of Beckley Elementary School.

11.
C. David Price is employed by RCBE as its Superintendent.


12.
Alan Sexton is employed by RCBE as its Director of Special Education Services.

13.
Grievant was suspended without pay for five days in March 2016 for “inappropriate discipline of a student” when Grievant “removed the student from a school bus using excessive force.”  Bd Ex 6 at L I.  RCBE ratified this suspension on April 12, 2016.  Bd Ex 7 at L I.


14.
Grievant did not grieve the five-day suspension he received in March 2016.


15.
As a separate consequence of Grievant’s conduct which led to a five-day suspension for using excessive force on a student, Grievant was required to complete a second round of CPI training.

16.
Under West Virginia Department of Education Policy 2419, students who have a Behavior Disorder may not be suspended or expelled for exhibiting behavior which is simply a manifestation of the student’s disorder.


17.
T. W.
 is a first grade student with an IEP for a behavior disorder attending Beckley Elementary School.  T.W. is approximately four feet in height.

18.
On the morning of September 27, 2016, Grievant was alone with three students, providing supervision while the regular teacher was attending an IEP meeting.

19.
Grievant took the three students outside to the playground.  While Grievant was playing basketball with one student, T.W. struck one of the other students in the head with a football.


20.
Grievant returned to the classroom with the three students, intending to prepare an accident report on the student being struck by a football, and a disciplinary referral form concerning T.W.’s misconduct.  


21.
After entering the classroom, T.W. started hitting and punching Grievant, while using foul language.  T.W. then grabbed a bean bag chair and was swinging the bean bag chair and hitting Grievant with the bean bag chair.  Grievant took the bean bag chair from T.W., and threw it at T.W., hitting him in the head. 

22.
Principal Houck came to the classroom door and looked in through the window in the door, just as Grievant was throwing the bean bag chair.

23.
From Principal Houck’s perspective, it appeared that Grievant was “targeting” T.W., by forcefully throwing the bean bag chair toward the student with both hands.


24.
Grievant acknowledged during his Level Three testimony, “I was not thinking at that time. I just threw it and hit him in the head.”


25.
Ms. Houck immediately entered the room in an effort to resolve the situation, asking Grievant to leave the room.

26.
When Grievant threw the bean bag chair at T.W., the student was still trying to strike Grievant, but was not placing himself or any other student at risk of harm.  Thus, the training Grievant received required him to continue using de-escalation techniques that did not involve the use of force or physical restraint.


27.
The bean bag chair involved in this incident is made of soft material, and weighs no more than five pounds.  See R Exs 1 & 2 at L III.  There was no evidence that T.W. suffered any documented injury as a result of being hit by the bean bag chair.


28.
On September 28, 2016, Superintendent Price initiated disciplinary action against Grievant by correspondence which stated the following, in pertinent part:
This correspondence is written as a follow-up to the conference held in my office today, September 28, 2016 with you, your representative Corrinne Scurlock, Meghan Houck, Principal of Beckley Elementary School, Anthony Jones, Director of Human Resources, Miller Hall, Assistant Superintendent, and myself, regarding allegations of improper conduct while performing your duties as a special education aide at Beckley Elementary School.

More specifically, during our conference we discussed allegations of gross misconduct reported by Ms. Houck that you hit a student with a bean bag chair in the classroom.

It has been determined that you are in clear violation of Raleigh County School’s D.3.22, page 54, section 3, which states:

“No physical punishment of any kind can be inflicted upon a student.”

and West Virginia Board of Education Policy 5902, in relevant part states in part (sic.), that employees:

“Maintain a safe and healthy environment, free from intimidation and/or violence (4.2.3); 

Create a culture of caring through understanding and support (4.2.4); and

Demonstrate a high standard of conduct, self-control, and moral/ethical behavior (4.2.6).”
As a result of your actions, you are immediately suspended from your employment, without pay, until the Board of Education acts upon my recommendation for termination.  During this suspension you are not to enter school premises or attend school activities without my permission.
* * *
Bd Ex 10 at L I (emphasis in original).

   
29.
On October 19, 2016, during a special meeting, RCBE voted unanimously to ratify Grievant’s suspension and terminate his employment.  L I HT at 89.  See J Ex 1.

Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily and capriciously.  Syl., DeVito v. Bd. of Educ., 173 W. Va. 396, 317 S.E.2d 159 (1984); Syl. Pt. 1, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Lake v. Barbour County Bd. of Educ., Docket No. 99-01-294 (Jan. 31, 2000); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  W. Va. Code § 18A-2-8(a) provides:

Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. 

Although the correspondence notifying Grievant of his suspension and proposed termination does not specify a particular cause, it is apparent that RCBE considered Grievant’s conduct toward student T.W. to constitute insubordination.  
The West Virginia Supreme Court of Appeals has held that, for there to be “insubordination,” the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). The disobedience must be willful, meaning that “the motivation for the disobedience [was] contumaciousness or a defiance of, or contempt for authority.” Id. at 213, 460.  The general rule is that an employee must obey a supervisor’s order when it is received, and thereafter take appropriate action to challenge the validity of the supervisor’s order.  See Stover v. Mason County Bd. of Educ., Docket No. 95-26-078 (Sept. 25, 1995).  Thus, employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions.  See Reynolds v. Kanawha-Charleston Health Dep’t, Docket No. 90-H-128 (Aug. 8, 1990).  Moreover, insubordination may involve “more than an explicit order and subsequent refusal to carry it out.   It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988). 

 Although most of the facts surrounding Grievant’s alleged misconduct are undisputed, certain facts pertinent to the resolution of this grievance were contested by the parties.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  


It is further noted that the merits of any prior disciplinary action which Grievant failed to timely grieve when it was administered are not properly at issue here.  Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  Indeed, all such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  Aglinsky, supra.  See Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).  Consistent with this principle, the previous five-day suspension Grievant was issued by RCBE for using excessive force in removing a student from a school bus may be considered as a previous event involving a similar failure to comply with applicable procedures for interacting with behavior disordered students.

This grievance does not involve a determination of whether Grievant committed an assault and battery on a BD student under his supervision at Beckley Elementary School in September 2016.  Instead, the issue is whether Grievant’s conduct, within the scope of his employment as a Special Education Aide, constituted insubordination, in that he chose to ignore or disregard lawful directives of his employer.  See Garner v. Dep’t of Health & Human Res., Docket No. 2016-0883-DHHR (June 8, 2016), aff’d, Cir. Ct. of Kanawha County, No. 16-AA-51 (Dec. 22, 2016).  RCBE has demonstrated by a preponderance of the evidence that Grievant was trained, and re-trained, to follow established policies and techniques in responding to unruly, and even violent, behavior from BD students.  It is also clear that the training Grievant received is consistent with, if not compelled by, established state and federal law and policy.  The evidence in this matter established, through Grievant’s own admission, that he was “not thinking” when he took the bean bag chair away from T.W. and threw it, striking the student in the head.  Unfortunately for Grievant, as a Special Education Aide supervising students with behavior issues, thinking about the techniques he has been trained to use and apply them in such situations is one of Grievant’s specific duties.  Grievant’s failure to adhere to the prescribed approach for de-escalating violent behavior by a BD student not only represents prohibited corporal punishment of a public school student, but constitutes insubordination within the meaning of W. Va. Code § 18A-2-8(a).  Therefore, RCBE acted within its statutory authority when it decided to terminate Grievant’s employment. 

The following Conclusions of Law support the decision reached.

Conclusions of Law

1.
Because this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  

2.
The authority of a county board of education to discipline an employee must be based upon one or more of the causes listed in West Virginia Code § 18A-2-8, as amended, and must be exercised reasonably, not arbitrarily or capriciously.  See Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002); Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).


3.
W. Va. Code § 18A-2-8 provides that “[A] board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.”


4.
Insubordination involves “willful failure or refusal to obey reasonable orders of a superior entitled to give such order.”  Riddle v. Bd. of Directors So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).

5.
In order to establish insubordination, the employer must demonstrate that the employee’s failure to comply with a directive was sufficiently knowing and intentional as to constitute the defiance of authority inherent in a charge of insubordination.  Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).
6.
Respondent established by a preponderance of the evidence that Grievant’s failure to comply with required procedures for handling an unruly behavior disordered student at Beckley Elementary School demonstrated willful disregard for the established methods and procedures for dealing with such special education students so as to constitute insubordination. See Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988).
7.
 Grievant’s insubordinate act involving throwing a bean bag chair at a behavior disordered first grade student in a classroom did not involve conduct which is considered “correctable” within the meaning of West Virginia Board of Education Policy 5300.  See Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 410, 489 S.E.2d 787, 792 (1997) (per curiam); Mason County Bd. of Educ. v. State Superintendent of Schools, 165 W. Va. 732, 274 S.E.2d 435 (1980).  
8.
The proven charges support termination of Grievant’s employment as a Special Education Aide by RCBE. 


Accordingly, this grievance is hereby DENIED.  


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE:  January 25, 2017 



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� Consistent with the practice of this Grievance Board, any students involved in this matter will be identified only by their initials.  See, e.g., Hurley v. Logan County Bd. of Educ., Docket No. 97-23-394 (Dec. 11, 1997); Edwards v. McDowell County Bd. of Educ., Docket No. 93-33-138 (July 13, 1994); Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 13, 1994).
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