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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

KIMBERLY ANN TROZZI,



Grievant,

v. 






DOCKET NO. 2014-1762-GraCH

GRAFTON-TAYLOR HEALTH DEPARTMENT,



Respondent.


DECISION

This grievance was filed at level two of the grievance procedure by Grievant, Kimberly Ann Trozzi, on July 22, 2014, contesting a written reprimand she received from Respondent, the Grafton-Taylor Health Department, and the decision not to allow her to return to work with a six pound lifting restriction.  The relief sought by Grievant is: “Return to work.  Payment for my days off without pay since 7/14/14; payment to me for continuing health insurance I’ve been paying since 7/14/14; compensation of benefits; i.e.: sick leave, annual leave, retirement fund, work days lost (accrued days).”


The grievance was remanded to level one on August 5, 2014.  A hearing was held at level one on August 29, 2014, and a decision denying the grievance was issued on that same date.  Grievant appealed to level two on September 10, 2014, and a mediation session was held on December 1, 2014.  Grievant appealed to level three on December 9, 2014, and this grievance was placed in abeyance pending the outcome of another grievance filed by Grievant.  A level three hearing was held before the undersigned Administrative Law Judge on December 5, 2016, at the Grievance Board’s Westover, West Virginia office.  Grievant appeared pro se, and Respondent was represented by Michael J. Moore, Esquire, Steptoe & Johnson, PLLC.  Respondent requested the opportunity to submit written argument, and this matter became mature for decision on December 20, 2016, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written argument.


Synopsis

Grievant received a written reprimand for unprofessional behavior when she allegedly drove her car in a loud, erratic manner when exiting Respondent’s parking loud, and continued into the street “under high acceleration.”  Grievant’s car is designed to be loud, and she was not driving the car on the day in question.  Respondent failed to prove the charges against Grievant.  As to Grievant’s claim that she should have been allowed to return to work with a six pound lifting restriction, Grievant failed to demonstrate that she could safely perform her essential duties as a Nurse in the clinic, providing immunizations, blood pressure checks, and other nursing care as required, to children and adults who came into the clinic for assistance.


The following Findings of Fact are made based upon the record developed at levels one and three.


Findings of Fact

1.
Grievant is employed by the Grafton-Taylor Health Department (“GTHD” or “Respondent”) as a permanent employee in the classified service as a Nurse III.  She has been employed by GTHD since August 18, 2008.


2.
The GTHD is a small agency, with few employees.  Its primary objective is to offer reliable services to the public in a safe manner.


3.
Grievant had surgery for breast cancer, and underwent chemotherapy from February 2013 through July 2013.  She had an additional surgery on September 11, 2013, and remained off work recovering from the surgery until late October, 2013.  When she returned to work in October 2013, she was restricted to lifting no more than 10 pounds.


4.
On or about April 14, 2014, Grievant provided Respondent with a Functional Capacity Assessment from her doctor which stated that she “should avoid on call and in home visits due to health conditions,” for at least six months.  Grievant had a suppressed immune system at this time, and was preparing for additional surgery.


5.
Nurses employed by GTHD are expected to be on-call, and are expected to do home visits to assist patients who need in-home care.


6.
Grievant underwent another surgery, and was off work recovering from April 25 through May 27, 2014.  Grievant remained off work after May 28, 2014, due to recovery from having tissue expanders placed in her chest to expand her chest wall for implants.


7.
Grievant was notified by Boyd K. Vanhorn, GTHD Administrator, by letter dated June 17, 2014, that she had exhausted all her sick and annual leave as of June 9, 2014.  She was advised of the procedure for requesting a leave of absence without pay.


8.
Grievant provided Respondent with a return to work slip dated June 23, 2014, which stated she could return to work on July 14, 2014, with a lifting restriction of no more than six pounds, for a period of an estimated six months.


9.
By letter dated June 24, 2014, Mr. Vanhorn advised Grievant that she would not be allowed to return to work with the lifting restriction, due to the duties of her position.  The letter further states, “I have provided a Physician’s/Practitioner’s Statement (DOP-L5) that will be necessary to allow your return to duty, when you have reached that point in your recovery.”  Respondent approved a medical leave of absence for Grievant, without pay.


10.
With the restriction precluding Grievant from being on-call and providing in-home care to patients, Grievant was restricted to providing clinical services at the GTHD.  Mr. Vanhorn was concerned that the six pound lifting restriction would compromise the safety of patients and Grievant.  GTHD Nurses provide immunizations to patients of all ages, including children and infants, who may react by kicking or fighting, or a patient may have a reaction to an immunization and require assistance.  GTHD Nurses check blood pressures of patients.  Patients who come to the GTHD may have high or low blood sugar or high blood pressure issues, or other issues, which may cause them to become dizzy and they may need the Nurse on duty to try to keep them from falling.  Children may need the Nurse to help them get up on a table, or the Nurse may need to lift a leg or other part of the body that would weigh more than six pounds in providing the care required.


11.
Ida Bowman, the Nurse Director at GTHD, noted that if a child started kicking, Grievant could be kicked in the breast area.  She was also concerned about injury to Grievant if she tripped and fell.


12.
Grievant would not be able to perform CPR on a client with the six pound lifting restriction.


13.
On June 30, 2014, Grievant met with Mr. Vanhorn to discuss the decision that she would not be allowed to return to work with the lifting restriction.  After Grievant left the building on June 30, 2014, Mr. Vanhorn watched the driver of Grievant’s Dodge Charger spin the car’s tires, and he heard the car as it left the parking area in a loud manner.  Mr. Vanhorn could not see the car after it exited the lot, but he could hear it.


14.
Grievant’s Dodge Charger is a high-performance car with a Hemi engine, and it is designed to be loud.  It also has darkly tinted windows which make it difficult to view those in the car.


15.
On June 30, 2014, Grievant had in place tissue expanders in her breast area as a result of a double mastectomy and a recent incision, and found it uncomfortable to use the seat belts in the front of the car.  For this reason, her boyfriend was driving her car on June 30, 2014, and Grievant got in the back seat of her car after her meeting with Mr. Vanhorn.  Grievant was not driving the car.


16.
Mr. Vanhorn issued Grievant a written reprimand on July 2, 2014, which states that when Grievant left on June 30, 2014, she “departed by driving your car in a loud erratic manner from the parking lot, continuing under high acceleration east bound onto Main Street.  This action was not only unprofessional on your part, reflecting very poorly upon yourself, but also a very poor reflection upon this organization.  Your actions also potentially put others on or near the roadway at risk.”  The reprimand states that Grievant’s conduct “did not meet a reasonable standard of conduct as an employee of this department.”


Discussion

This grievance presents two issues, whether the written reprimand should be upheld, and whether Grievant should have been allowed to return to work with the six pound weight restriction.  The written reprimand is a disciplinary matter, and as such, the burden of proof rests with the employer.  The employer must meet this burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.  The burden of proof is on Grievant to demonstrate by a preponderance of the evidence that she should have been allowed to return to work with the weight restriction.


Respondent did not meet its burden of proving that Grievant was driving her car on June 30, 2014, and she certainly was not responsible for her boyfriend’s actions.  The only evidence offered was Mr. Vanhorn’s testimony that he saw Grievant get in the driver’s seat and he saw her through the windshield in the driver’s seat, and she spun out of the parking  lot in a loud manner.  Grievant denied that she got in the driver’s seat, explaining that it was uncomfortable for her to even sit in the front seat at that time due to the seatbelt over her recent incision, and she denied that her boyfriend had spun out of the parking lot.  Grievant testified that the windows in her car were so darkly tinted that she had been pulled over by the police for this, and that Mr. Vanhorn could not have seen her in the driver’s seat through the car windows.  Grievant acknowledged that her car is loud.  It has a hemi engine.  The undersigned is unaware of any GTHD policy prohibiting employees from driving a loud car on GTHD property.


In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). 


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


Respondent pointed out that Mr. Vanhorn had been a state police officer for a number of years, and should be considered a credible witness.  Grievant pointed out that Mr. Vanhorn would have had to have been standing at the window in order to see her get in her car, and that he could not have seen who was driving through the windshield as he testified he did.  While Grievant’s testimony throughout the level three hearing differed from that of other witnesses, suggesting that her credibility was lacking, her testimony on this issue rang true.  It was painful for her to even ride in the front seat on June 30, 2014, because of the seatbelts, so she got into the back seat of the car.  The level three hearing was over two years later.  Mr. Vanhorn did not explain why he would have been standing at his window watching Grievant leave, and his testimony that he saw Grievant through the car windshield is not believable under the circumstances.  It seems more likely than not that Mr. Vanhorn assumed Grievant was driving the car, and that two years later his recall of his observations was faulty at best.  Respondent did not prove the charges against Grievant.


As to the remaining issue, Grievant argued she was discriminated against as a disabled individual under the Americans with Disabilities Act (“ADA”).  It is well-settled that the “Grievance Board does not have jurisdiction to determine whether the ADA has been violated, based upon the West Virginia Supreme Court of Appeal's holding in Vest v. Board of Education of [the] County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995).  Adkins v. [Div.] of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005);  Teel v. Bureau of Employment Programs Workers' Compensation Div., Docket No. 01-BEP-466 (June 10, 2002).  See Prince v. Bd. of Trustees/W. Va. Univ., Docket No. [9]7-BOT-276 (Nov. 5, 1997);  Keatley v. Mingo County Bd. of Educ., Docket No. 95-29-257 (Sept. 25, 1995).”  Ruckle v. Dep’t of Health and Human Res., Docket No. 04-HHR-367 (Dec. 22, 2005). 


Nevertheless, the Grievance Board's authority to provide relief to employees for "discrimination" as that term is defined in W. Va. Code § 6C-2-2(d), includes jurisdiction to remedy discrimination that would also violate the ADA.  In other words, the Grievance Board does have subject matter jurisdiction over handicap-based discrimination claims.  Smith v. W. Va. Bureau of Employment Programs, Docket No. 94-BEP-099 (Dec. 18, 1996).  See Vest, supra.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


Grievant offered no evidence that she had been treated differently from any other employee.  She was not discriminated against for purposes of the grievance procedure.


The Grievance Board has found that “[t]he basic requirements of the ADA applicable to this case are also required in the [Division of Personnel’s] administrative rule.”  Everson v. Div. of Highways, Docket No. 2014-0150-DOT (Apr. 17, 2015). The Division of Personnel’s administrative rule regarding when a state employer may decline to allow an employee to return with restrictions states:

The appointing authority may deny the request to return or continue to work at less than full duty or with restrictions under conditions including, but not limited to, the following:

A.  the employee cannot perform the essential duties of his or her job with or without accommodation;

B.  The nature of the employee's job is such that it may aggravate the employee's medical condition;

C.  a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or,

D.  the approval of the request would seriously impair the conduct of the agency's business.

W. Va. Code St. R. § 143-1-14.4.h.3.


Neither party provided much detail of the duties of a Nurse at the GTHD on a daily basis.  Respondent’s witnesses testified that a lifting limit of six pounds would not even allow Grievant to lift an infant, and they were concerned not only with Grievant’s safety, but that of the children and ill members of the community who would come into the clinic.  Respondent’s witnesses presented valid concerns as to how Grievant could assist a patient who was having a reaction to an immunization, or who became dizzy.  Grievant’s answer to this was that it never happens.  Ms. Bowman pointed to the concern of a child responding by kicking Grievant in the breast area.  Grievant had no response to this concern.  Respondent also questioned how Grievant could work in the clinic, when she was not allowed to do home visits because of her suppressed immune system, noting that people who are ill do come into the clinic for treatment.


Grievant offered only her own belief that she could have provided the required services.  Importantly, Grievant did not suggest any accommodation, rather she disputed Respondent’s safety concerns.  Grievant testified that parents hold children when they are being immunized, so she would not need to do that, that patients did not require her assistance to get onto tables, and that she had never seen a patient become dizzy in the clinic.  Grievant did not dispute, however, that she would not be able to offer any of this assistance if it were needed, nor would she be able to provide CPR to a patient in distress.  Grievant did not believe she would be required to lift anything that was heavy as the reference manuals she uses in her work, while quite heavy, are also available on line.  She testified that the heavy boxes with immunizations in them are “usually take[n] back to the clinic room” by another employee, and she would then open the box and remove the small boxes of immunizations.  As to her suppressed immune system, she stated that the conditions in some homes are deplorable, some having dog feces in the home, unlike the conditions in the clinic.  Grievant also pointed out that she had been previously been allowed to return to work with a ten pound weight restriction.


Respondent was justified in its concern that the nature of Grievant’s job “is such that it may aggravate the employee's medical condition,” and that “a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation.”  Grievant would be providing health care services to any member of the community who came into the clinic, and their particular needs and reactions could not be anticipated.  Grievant did not demonstrate that she could safely perform the essential functions of a Nurse, and that she should have been allowed to return to work.


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Respondent did not prove the charges against Grievant.


3.
The burden of proof is on Grievant to demonstrate by a preponderance of the evidence that she should have been allowed to return to work with the weight restriction.


4.
It is well-settled that the “Grievance Board does not have jurisdiction to determine whether the ADA has been violated, based upon the West Virginia Supreme Court of Appeal's holding in Vest v. Board of Education of [the] County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995).  Adkins v. [Div.] of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005);  Teel v. Bureau of Employment Programs Workers' Compensation Div., Docket No. 01-BEP-466 (June 10, 2002).  See Prince v. Bd. of Trustees/W. Va. Univ., Docket No. [9]7-BOT-276 (Nov. 5, 1997);  Keatley v. Mingo County Bd. of Educ., Docket No. 95-29-257 (Sept. 25, 1995).”  Ruckle v. Dep’t of Health and Human Res., Docket No. 04-HHR-367 (Dec. 22, 2005). 


5.
The Grievance Board's authority to provide relief to employees for "discrimination" as that term is defined in W. Va. Code § 6C-2-2(d), includes jurisdiction to remedy discrimination that would also violate the ADA.  In other words, the Grievance Board does have subject matter jurisdiction over handicap-based discrimination claims.  Smith v. W. Va. Bureau of Employment Programs, Docket No. 94-BEP-099 (Dec. 18, 1996).  See Vest, supra.


6.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


7.
Grievant offered no evidence that she had been treated differently from any other employee.  She was not discriminated against for purposes of the grievance procedure.


8.
The Grievance Board has found that “[t]he basic requirements of the ADA applicable to this case are also required in the [Division of Personnel’s] administrative rule.”  Everson v. Div. of Highways, Docket No. 2014-0150-DOT (Apr. 17, 2015). The Division of Personnel’s administrative rule regarding when a state employer may decline to allow an employee to return with restrictions states:

The appointing authority may deny the request to return or continue to work at less than full duty or with restrictions under conditions including, but not limited to, the following:

A.  the employee cannot perform the essential duties of his or her job with or without accommodation;

B.  The nature of the employee's job is such that it may aggravate the employee's medical condition;

C.  a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or,

D.  the approval of the request would seriously impair the conduct of the agency's business.

W. Va. Code St. R. § 143-1-14.4.h.3.


9.
Grievant did not demonstrate that it was safe for her and the public for her to return to work as a clinical Nurse with the six pound restriction.


Accordingly, this grievance is GRANTED IN PART AND DENIED IN PART.  Respondent is ORDERED to remove the written reprimand from all its files.  The remainder of the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
January 20, 2017



________________________________









      BRENDA L. GOULD


  





  Deputy Chief Administrative Law Judge


