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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

HEATHER SIMMONS and JODIE LONG,



Grievants,

v.






Docket No.  2016-1749-CONS

HARDY COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievants, Heather Simmons and Jodie Long, filed this action against their employer, Hardy County Board of Education, challenging a one-day suspension without pay.  Grievants seek to be made whole, including recovery of lost wages.  This grievance was filed directly to Level Three following the action taken by Respondent on February 11, 2016, imposing the suspension.  A Level Three evidentiary hearing was conducted on June 7, 2016, before the undersigned at the Randolph County Development Authority, WV Wood Technology Center, Elkins, West Virginia.  Grievants appeared in person and by their counsel, Mark W. Carbone, Carbone & Blaydes, P.L.L.C.  Respondent appeared by its Superintendent, Barbara S. Whitecotton, and its attorney, Kimberly S. Croyle, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on July 18, 2016.


Synopsis


Grievants were disciplined by Respondent for violating the applicable Code of Conduct.  In particular, the Superintendent was concerned that pictures of an event in which underage drinking was alleged to have taken place were posted on one of the 
Grievants’ Facebook page.  Respondent was unable to prove by a preponderance of the evidence that either Grievant had any part in posting the pictures on their Facebook page, that they hosted the event, or that they had any reason to know that underage drinking had occurred.  Respondent failed to met its burden of proof in this grievance.  Accordingly, this is granted.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Jodie Long is a long term teacher at Moorefield Elementary School and as such, is an employee of the Hardy County Board of Education.  Ms. Long is considered a very good teacher by her principal, Wade Armentrout, and by Hardy County Superintendent of Schools, Barbara Whitecotton.


2.
Heather Simmons is a teacher at Moorefield Elementary School and as such, is an employee of the Hardy County Board of Education.  Ms. Simmons is considered a very good teacher by her principal, Mr. Armentrout, and by the Hardy County Superintendent of Schools, Ms. Whitecotton.


3.
Wade Armentrout is the principal at Moorefield Elementary School.  He has held that position for seven years.  Lena Van Meter is the principal at the Moorefield Intermediate School.  She has been the principal for five years.  Prior to this position she was the Assistant Principal of Moorefield Elementary School under Mr. Armentrout.  Barbara Whitecotton is the Superintendent of Schools for Hardy County.  Ms. Whitecotton has held that position for eight years.


4.
Prior to the issue in the instant case, neither Ms. Long nor Ms. Simmons has ever been subjected to discipline while employees of the Hardy County Board of Education.  At some point in time, Ms. Long was counseled by Mr. Armentrout concerning a conversation she had with a parent on Facebook.  Ms. Long approached Mr. Armentrout about the conversation and was advised by Mr. Armentrout not to enter into any further discussion with a parent on social media.  Mr. Armentrout did not discipline Ms. Long in any manner and nothing was placed in her personnel file.


5.
At the beginning of the school year, Mr. Armentrout spends time going over the County policies with all of the teachers at his school.  The only thing he cautions his teachers about concerning social media is not to post pictures of students or the students work on-line.  Mr. Armentrout had each teacher sign an Agreement to Access Policies form to indicate that they have read and understood the policies.  Both Grievants signed the form.


6.
Mr. Van Meter stated that she instructs her teachers at the beginning of the school year not to post pictures of themselves on social media.


7.
Respondent distributes a copy of the Hardy County Code of Conduct to each teacher at the beginning of the school year.  In relevant part, the Code states that the Hardy County employee “demonstrate responsible citizenship by maintaining a high standard of conduct, self-control and moral/ethical behavior.”


8.
On January 9, 2016, several women participated in what is known as the “Chic Feed” in Moorefield, West Virginia.  “Chic Feed” is an all female event and occurs at the same time as “Snake Feed.”  “Snake Feed” is an all male event also held in Moorefield, West Virginia.  None of the Respondent’s witnesses indicated that they had ever attended a “Chic Feed.”


9.
Both Ms. Long and Ms. Simmons attended the “Chic Feed” on January 9, 2016.  Following the event several pictures from the event were posted on social media, specifically on Ms. Long’s Facebook page.  Some of these pictures included both Ms. Long and Ms. Simmons.  There was no evidence presented that any of the pictures were posted on the Facebook page of Ms. Simmons.  


10.
The record indicated that it is possible to be “tagged” in a picture and once tagged, the picture will show up on the tagged individual’s Facebook page, possibly without the knowledge of the tagged individual.  


11.
A person under twenty-one years of age but over eighteen years old, Cheyenne Lender, was present at the “Chic Feed.”  The record did not contain evidence that either Ms. Long or Ms. Simmons were aware of Ms. Lender’s age.  There was no evidence that Ms. Long or Ms. Simmons invited Ms. Lender to the “Chic Feed” or that Ms. Lender was drinking alcoholic beverages.


12.
Steve Reckart, Moorefield Chief of Police, indicated that when he got to work on the Monday after “Chic Feed,” he found out that his office had received several complaints about underage people drinking at the event.  According to Chief Reckart, these complaints came from employees of the Hardy County Board of Education.  After receiving several complaints, Chief Reckart had one of his officers review the Facebook pictures and he determined that there was an underage person present.


13.
On that same Monday, Chief Reckart was contacted by Ms. Whitecotton about the possibility that there were underage drinkers at “Chic Feed.”  Chief Reckart provided Ms. Whitecotton with the pictures his office had printed.  This was the only contact Chief Reckart had with Ms. Whitecotton about the event.


14.
Chief Reckart acknowledged that he did not have any evidence that the Grievants hosted the event nor did he have evidence that the Grievants provided alcohol to an underage person.


15.
Ms. Whitecotton took no action initially regarding the pictures.  A few days after first seeing the pictures on a cell phone, some unknown person placed an envelope with black and white pictures on her desk.  Again, Ms. Whitecotton took no action at that time.


16.
Ms. Whitecotton continued to receive phone calls from Ms. Van Meter stating that teachers at her school were upset about the pictures.  Ms. Van Meter asked Ms. Whitecotton when she was going to do something about the “Chic Feed” pictures.


17.
It was Ms. Van Meter’s opinion that the posting of the pictures from the “Chic Feed,” where alcohol was being served and there were underage people present, was a violation of the Hardy County Code of Conduct.  Ms. Van Meter also told her employees that Grievants, by posting the pictures on social media, violated the Hardy County Code of Conduct.


18.
Ms. Van Meter acknowledged that she had observed other Hardy County employees drinking in restaurants and at West Virginia University football games when underage individuals were present.  Ms. Van Meter believed that these employees of Hardy County did not violate the Code of Conduct since no one in her school system or community had complained about those incidents.


19.
Mr. Armentrout indicated that in his school, Moorefield Elementary, the same school where Ms. Long and Ms. Simmons teach, no one complained to him about the posting of the pictures from the “Chic Feed” on social media.


20.
Ms. Whitecotton determined that Grievants violated the Code of Conduct.  Part of her rationale was the fact that people in the school complained about the posting and there was general upheaval in the school system due to the posting.  She stated that it was her position that in order for there to be a violation of any rule, there must be a connecting link between the alleged violation and a problem in the school system.  Ms. Whitecotton admitted that no parent complained about the posting of the pictures.


21.
Ms. Whitecotton also admitted that she could not prove that the Grievants were drinking, even though the pictures of the event would strongly suggest that was the case, that they organized the event or that the Grievants knew the age of Cheyenne Lender.


22.
Ms. Whitecotton met with each of the Grievants in the presence of Mr. Armentrout to discuss the posting of the pictures on Facebook.  Ms. Whitecotton told each Grievant that they could be subjected to discipline up to, and including, discharge.  On February 2, 2016, Ms. Whitecotton sent each of the Grievants a letter indicating that they had violated the Hardy County Code of Conduct.


23.
Ms. Whitecotton recommended to the Hardy County Board of Education that both Grievants be suspended for three days.  After conducting hearings on the recommended discipline, the Hardy County School Board reduced the penalty to a one-day suspension for both Grievants.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The sole issue before the undersigned is whether Respondent’s suspension of the Grievants is justified as a violation of the Hardy County Code of Conduct.  Respondent alleges that the posting of pictures by Hardy County employees on Facebook, from an event where there is alleged underage drinking of alcohol, is a violation of the Hardy County Code of Conduct.  It is well settled law that rules and regulations, such as the Hardy County Code of Conduct, shall be construed strictly in favor of the employee.  Morgan v. Pizzino, 163 W.Va. 454, 256 S.E.2d 592 (1979).


The record of this case did demonstrate that Grievants were present at the event and consuming alcohol.  However, the fact that Grievants were drinking alcohol is not a violation of the Hardy County Code of Conduct.  The Grievants were not on school property, they were not attending a school event, nor were they working.  The Grievants were on their own time at a private event.  Drinking alcoholic beverages is not illegal under West Virginia law.  


At the core of this case, Respondent seems to be objecting to the fact that pictures were posted of the Grievants at a party where alcohol and underage individuals were present.  Nevertheless, when confronted with the fact that Hardy County employees had posted pictures from West Virginia University football games where alcohol was present, as well as juveniles, it was Ms. Van Meter’s opinion that it is not the same as what the Grievants allegedly did because no one complained about the pictures from West Virginia football games.  It was clear that the main reason Ms. Whitecotton took disciplinary action against the Grievants is because several teachers at Ms. Van Meter’s school complained about the posting of the pictures.  Ms. Whitecotton indicated that but for the complaints, she would not have taken any disciplinary actions.


The undersigned agrees with counsel that whether someone complains or not, cannot be the standard used to determine whether an individual fails to maintain a high standard of conduct, self-control or engage in unethical or immoral behavior as required under the Code of Conduct.  It is clear that just because people complain about an event or action does not automatically make that event or action a violation of rules.  According to Ms. Whitecotton, Grievants only received discipline because Ms. Van Meter and several of the teachers at her school complained about the postings.  In order for discipline to be upheld in this case, Respondent must prove that there was a violation of the Hardy County Code of Conduct.  The fact that people complain about something is not the standard of proof, and using this standard does not prove that there is violation of the Code of Conduct.  Based upon the record of this case, Respondent failed to prove that Grievants’ behavior violated the Code of Conduct by being unethical or immoral.


Finally, Respondent asserts that Grievants knew that Cheyenne Lender was underage, but it failed to offer any proof that Grievants had that knowledge.  Ms. Whitecotton admitted that there was no evidence that either of the Grievants invited Cheyenne Lender to the event, that they provided her alcohol, or that Ms. Lender was drinking alcohol.  Respondent did not prove that Grievants organized the event or invited Cheyenne Lender to attend.  Without some proof of Grievants’ knowledge of Cheyenne Lender’s age, Grievants cannot be charged with violating the Code of Conduct by being present where underage individuals are at an event when alcohol is being served.  This rationale assumes that the Code of Conduct requires that employees of the Hardy County Board of Education not attend or post pictures of events where alcohol is served when underage individuals are present, which it clearly does not.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
School personnel laws and regulations are to be construed strictly in favor of the employee.  Morgan v. Pizzino, 163 W.Va. 454, 256 S.E.2d 592 (1979).


3.
Respondent failed to prove by a preponderance of the evidence that either Grievant actually posted pictures of the event on social media.  


4.
Respondent failed to prove by a preponderance of the evidence that the Grievants knew or should have known that an underage person was present at the event where alcohol was served.


5.
Respondent failed to prove by a preponderance of the evidence that Grievants violated the Hardy County Code of Conduct.


Accordingly, this grievance is Granted.
Respondent is ORDERED to pay the Grievants back pay plus interest, and restore all benefits they lost as a result of the one-day suspension.  Respondent is also ORDERED to remove any reference of this suspension from Grievants’ personnel files.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
August 9, 2016                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge

