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DECISION


Grievant, Pamela Gail Hopson, was employed by Respondent, Department of Health and Human Resources/Bureau for Children and Families.  On March 3, 2015, Grievant filed this grievance against Respondent stating:
My termination is unjust and extreme.  There was no progressive plan of corrective counseling, as per policy. I dedicated over 16 years to my job with good EPA’s as proof.  I was also subjected to a hostile work environment for years (off and on) prior to my termination, resulting in emotional distress, and medication. 

  For relief, Grievant seeks the following:

To reinstate me to my position as Social Service Supervisor (same location, same pay grade).  All lost wages and benefits for the time of termination.  I request that my record be cleared, that I may be able to apply for other state jobs of my choice.  I also request financial compensation for emotional distress, and for my supervisor to be taught appropriate communication with employees.

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held over three separate dates, September 24, 2015, December 21, 2015, and March 10, 2016, all before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Trent A. Redman, Redman & Payne, PLLC and Elizabeth G. Kavitz, Kavitz Law PLLC.  Respondent was represented by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  
At the conclusion of the hearing, the undersigned informed the parties of the right to propose findings of fact and conclusions of law and that the parties’ Proposed Findings of Fact and Conclusions of Law (“PFFCL”) would be due April 7, 2016.  Grievant’s counsel, Mr. Redman, responded that he would need additional time to prepare PFFCL.  The undersigned allowed the extension of time and ordered that PFFCL would be instead be due on April 21, 2016, giving Grievant’s counsel an additional two weeks in which to prepare PFFCL. 

Respondent’s counsel mailed his PFFCL on April 21, 2016, which was received by the Grievance Board on April 25, 2016.  Grievant’s counsel, Mr. Redman, did not submit his PFFCL or make any request for an extension of time by April 21, 2016.  On May 19, 2016, without acknowledging that the filing was late or offering any explanation for filing almost a month after the extended deadline, Grievant’s counsel, Mr. Redman, submitted PFFCL, which were received by the Grievance Board on May 23, 2016. 

On May 24, 2016, Respondent filed a Motion to Strike Grievant’s Proposed Findings of Fact and Conclusions of Law.  Grievant has failed to respond to the motion. “Any party may propose findings of fact and conclusions of law within twenty days of an arbitration or a level three hearing.”  W.Va. Code. § 6C-2-3(n)(1).  “‘Days’ means working days exclusive of Saturday, Sunday, official holidays and any day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  As the final day of the level three hearing was March 10, 2016, PFFCL would have been due April 7, 2016.  At the request of Grievant’s counsel, the undersigned extended that time and ordered that PFFCL would be due April 21, 2016.  Grievant, therefore already had an additional two weeks in which to prepare PFFCL and failed to submit them or request an additional extension to submit them.  When Grievant did submit the PFFCL, almost a month after the due date, it was without acknowledging that the filing was late or offering any excuse for the late filing.  Grievant also failed to respond to Respondent’s motion to strike to offer any excuse for the late filing.  In the face of Grievant’s failure to offer any excuse for filing so late, the undersigned has no choice but to grant the motion to strike.  This means only that the Grievant’s PFFCL document will not be considered. It does not mean that any of Grievant’s evidence has been excluded nor that any of Grievant’s legal arguments apparent from her filings or presentation of evidence have been disregarded.  
Synopsis

Grievant was employed by Respondent as a Social Service Supervisor.  Respondent dismissed Grievant from employment for willful violation of multiple policies in two separate instances.  Respondent proved Grievant, a veteran supervisor, violated multiple policies when she authorized benefits for a co-worker who was not entitled to the benefits.  Respondent did not prove Grievant violated the policy relating to criminal background checks when she allowed an adult disabled client to remain in a specialized family care home that had been closed for failure to report a criminal charge.  Respondent proved it had good cause to dismiss Grievant for her improper authorization of benefits for a co-worker in violation of multiple policies when Grievant had previously been suspended for willfully violating policy to benefit a co-worker.  Grievant failed to prove that the decision to dismiss her from employment was discriminatory. Grievant failed to prove she was subjected to a hostile work environment or that the alleged hostile work environment related to her dismissal from employment.  Grievant failed to prove mitigation of her dismissal from employment is warranted.    Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Social Service Supervisor in Respondent’s Logan County office.  Grievant had been employed by Respondent for a total of seventeen years, and had been a Social Service Supervisor for seven of those years.
2. As a Social Service Supervisor, Grievant was responsible for the supervision of Adult Protective Services Workers (“APSW”) in the Logan County office. 
3. Grievant was supervised by Community Service Manager Darlena Ables.
4. On November 20, 2014, a Health and Human Service Aide in the Logan County office, S.R.,
 approached APSW Emily Midkiff about applying for homeless services benefits. 

5. Because S.R. was a coworker, Ms. Midkiff and S.R. reviewed the situation with Grievant, Ms. Midkiff’s supervisor.    
6. S.R. told Grievant that she was in a bad situation with her husband, that they had argued, and that her husband had told her to leave.  S.R. did not say there was domestic violence preventing her from returning to the home, or that she had nowhere else she could stay.    

7. S.R. did not know if she would be eligible for benefits.  She asked Ms. Midkiff and Grievant if she would be eligible because she did not want to return home.  However, S.R. was not without other resources.  She had employment income and rental property, she could have returned home, and she also had family members with whom she could have stayed.  

8. Respondent’s Policy Memorandum 2108, Employee Conduct, requires employees to avoid conflicts of interest.  It states:

Employees are expected to avoid conflicts of interest between their personal life and their employment.  Employees shall not provide services to or make decisions concerning eligibility for Agency programs for spouses, relatives, friends, neighbors, present or former co-workers, or club or church acquaintances.  Requests for services and questions regarding eligibility in these potentially conflicting situations should be referred to supervisors for reassignment.

9. Grievant was aware of the policy on conflicts of interest.  She had signed an acknowledgement of the policy on December 18, 1998, and conflicts of interest were regularly discussed in management team meetings.  

10. Even though there was clearly a conflict of interest under the policy as S.R. was a coworker, Grievant told S.R. that they could help her and instructed Ms. Midkiff to assist S.R.  
11. Ms. Midkiff completed the Homeless Program Application, not S.R.  Many portions of the application were left blank, including vitally important questions such as how long the applicant had been homeless and whether the applicant had income, funds, or access to other resources.  S.R. did not sign the application. 
12. Ms. Midkiff returned the incomplete, unsigned application to Grievant on November 20, 2016.

13. On the same date, Grievant signed three Authorization for Payment forms, authorizing payment of $656.00 for S.R. for rent, utilities, and deposits.  

14. Ms. Midkiff and Grievant violated Respondent’s Program and Document Integrity Policy 920 and Homeless Services Policy.

15. Policy 920 explains that all employees are responsible to minimize the opportunity for client misrepresentation.  Safeguards are to be observed to prevent clients from receiving benefits to which they are not entitled.  Specifically, the policy states:  Employee(s) must ensure all forms required to be completed by the applicant or client have been fully completed, properly signed, dated, and that any conflicting or missing information be brought to the attention of the client for clarification or completions.”  It further states, “The rapid identification of potential resources minimizes the opportunity for misrepresentation.  The Department’s employee must fully explore the possibility of resources with the client, promptly follow up to identify all resources and appropriately adjust the benefit payment.”

16. The Homeless Services Policy requires that “[d]uring the Intake process, information gathered must be as complete and thorough as possible.”  Homeless Services Policy § 2.2.  The policy requires that the intake worker gather important information regarding the applicant’s circumstances, including income, assets, connection to support systems, and the needs of the applicant.  Id.  The policy requires that the Homeless Program Application be complete and signed.  Id.  

17. The application was incomplete, unsigned, and Ms. Midkiff failed to conduct a thorough interview to gather the necessary information.  

18. Once the application was completed, Grievant, as the supervisor, was “the primary decision-maker at the intake stage of the homeless services casework process.”  Homeless Services Policy § 2.3.  The policy required that Grievant “[r]eview the information collected at intake for thoroughness and completeness” and [d]etermine if the intake will be accepted for a homeless assessment or if the referral will be screened out and not accepted for a homeless assessment.”  Homeless Services Policy § 2.3(b).  In determining whether to accept the case for homeless assessment Grievant was required to “consider: the presence of factors which do/could present a risk to the clients(s); whether the information collected appears to meet the criteria for homeless services; and the sufficiency of information in order to make a screening and decision.”  Homeless Services Policy § 2.3(b)(3) (heading numbers omitted).

19. To be eligible for homeless services, “an individual must meet the following criteria:  Be eighteen (18) years of age or older or an emancipated minor or members of an eligible family group; [m]eet the definition of homeless; [and l]ack sufficient resources to obtain needed emergency shelter, medical or food.”  Homeless Services Policy § 2.1  (heading letters removed).  “Those that do not meet the definition of homeless” and “[t]hose who are only at risk of eviction but not yet homeless” are not eligible for homeless benefits.  Homeless Services Policy Section 2.1.1.  “Homeless” is defined as:  “A situation wherein a person does not have access to, nor the resources to obtain, shelter.  In this definition, shelter does not include any makeshift accommodations such as a car, tent, or box.”  The purpose of homeless services is “[t]o provide emergency food, shelter and medical care to homeless individuals.”  Homeless Services Policy § 1.3(b)(2) (emphasis added).   

20. Grievant did not comply with the Homeless Services Policy as she did not properly review the application and information.  She approved the benefits based on an incomplete and unsigned application.  She approved the benefits even though S.R. did not actually meet the definition of homeless.   

21. S.R. was not entitled to the benefits Grievant authorized, and $656 of benefits were improperly paid.
22. Ms. Ables discovered Grievant’s inappropriate action when a member of the financial team brought the Authorization for Payment forms for Ms. Ables to approve and sign.  Ms. Ables refused to sign and contacted the Regional Director for guidance.  

23. Ms. Ables met with Grievant and Ms. Midkiff to discuss the matter.  Grievant admitted that she had not brought the situation to the attention of Ms. Ables or Ms. Ables’ back-up.  Grievant stated she did not believe it was necessary because she did not believe there was a conflict of interest.    
24. Ms. Ables held a predetermination conference with Grievant on January 6, 2015.
  Lois Plumbly attended to takes notes of the meeting.  Grievant again repeated that she did not believe the situation was a conflict and that she believed S.R. was eligible for the benefit.   
25. Before a final determination was made on the appropriate level of discipline for Grievant’s failures in the homeless application incident, Respondent was made aware of another incident in which Grievant had been involved. 

26. On January 8, 2015, Ms. Ables was made aware that Grievant had allowed an adult disabled individual, D.V., over whom the DHHR had guardianship, to remain in a specialized family care home that had been closed.  
27. Specialized family care homes contract with the DHHR to provide care for disabled individuals.  The homes are certified and criminal background checks are required.
28. When a specialized family care home is “closed” that means the home has lost its certification.  
29. The home in which D.V. had been placed had been closed on September 30, 2014, due to the owner’s failure to disclose that her husband, who lived in the home, had been charged with assault and battery.
30. At some time
 Grievant became aware that the home had been closed and that the owner was grieving the closure.
31. Grievant decided that D.V. should remain in the home pending the outcome of the owner’s grievance of the closure. Grievant believed removing D.V. would not be in his best interests as it would be traumatic, the owner’s husband was not involved in the care of D.V., and the owner had been a provider for thirty-one years without incident.  
32. Respondent did not enter into evidence any policy regarding guardianship of disabled individuals or specialized family care homes.
33. The portion of the criminal background check policy, Policy Manual Chapter 2000, that Respondent asserts Grievant violated is entitled “Convictions.”  It states, “The applicant shall not be approved, employed, utilized nor considered for a waiver if ever convicted of: . . . Misdemeanor domestic battery or domestic assault.”  Policy Manual Chapter 2000 § 5.1.  
34. This portion of the policy does not apply because the owner’s husband had only been charged with a crime, not convicted.  
35. On January 15, 2015, Ms. Ables held a second predetermination conference with Grievant.  Lois Plumbly again attended to takes notes of the meeting.  Grievant stated that she did not believe it would be in D.V’s best interests to move him, that the charges were only against the husband who did not care for D.V., that she initially believed the home was under investigation, and that she believed she could leave D.V. in the home while the closure was grieved. 

36. By letter dated February 23, 2015, Regional Director Cheryl Salamacha dismissed Grievant from employment.  Regional Director Salamacha found that in approving benefits for S.R. Grievant had violated the employee conduct policy regarding conflicts of interest, Policy Memorandum 2108,
 and the Program and Document Integrity Policy 920.  Regional Director Salamacha also found that Grievant had violated Respondent’s criminal background check policy, Policy Manual Chapter 2000 in allowing D.V. to remain in the closed home.  Specifically, Regional Director Salamacha states, “Your decision violates BCF Policy Manual Chapter 2000 section 5.1 regarding criminal background checks; an applicant shall not be approved, employed, utilized, nor considered for a waiver if ever convicted of a misdemeanor domestic battery or domestic assault charge.”    
37. Respondent has a progressive discipline policy, Policy Memorandum 2104, which advocates “a corrective approach that implements a level of discipline commensurate with increasingly severe discipline action for continued unsatisfactory behavior or performance.”  Policy Memorandum 2104, Section III.  However, the policy “is not intended to diminish the authority of supervisors and managers to exercise discretion when using disciplinary action.”  Policy Memorandum 2104, Section III.  The policy specifically states that an employee may be dismissed from employment “if an employee commits a singular offense of such severity warranting dismissal.”  Policy Memorandum 2104, A Guide to Disciplinary Action.

38. Ms. Midkiff was reprimanded for her failure to ensure S.R.’s application was completed and signed.  S.R. was not disciplined.
39. As an APSW, Grievant’s employee performance appraisals all met or exceeded expectations.  As a Social Services Supervisor, Grievant’s employee performance appraisals all met expectations.  

40. Grievant was previously suspended for five days in 2012 for breaching confidentiality and conduct regarding a client.  In that instance, Grievant had knowingly and willfully violated client confidentiality in order to inform a coworker, who was also a friend, that the coworker’s new husband had an open Child Protective Services investigation against him. 
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Respondent asserts Grievant’s actions relating to the grant of Homeless Program benefits to S.R. violated the prohibition against conflicts of interest and that the application itself violated policy. Respondent’s Policy Memorandum 2108, Employee Conduct, requires employees to avoid conflicts of interest.  It states:

Employees are expected to avoid conflicts of interest between their personal life and their employments.  Employees shall not provide services to or make decisions concerning eligibility for Agency programs for spouses, relatives, friends, neighbors, present or former co-workers, or club or church acquaintances.  Requests for services and questions regarding eligibility in these potentially conflicting situations should be referred to supervisors for reassignment.

This policy clearly prohibits employees from providing services to a co-worker and clearly requires a supervisor to reassign such a case.  Ms. Midkiff properly brought the case to Grievant as a potential conflict.  Grievant then clearly violated the policy by specifically instructing Ms. Midkiff to process S.R.’s application.  When confronted later, Grievant stated that she did not believe the situation was a conflict of interest.  Even if Grievant thought she could process the application herself as a supervisor; that is not what she chose to do.  Grievant, specifically, and in clear violation of the policy, instructed Ms. Midkiff, S.R.’s coworker, to handle the matter.

Respondent asserts Grievant’s actions also violated Respondent’s Program and Document Integrity Policy 920 because the application for benefits was incomplete and not “done within policy guidelines.”  Policy 920 explains that all employees are responsible to minimize the opportunity for client misrepresentation.  Safeguards are to be observed to prevent clients from receiving benefits to which they are not entitled.  Specifically the policy states:  Employee(s) must ensure all forms required to be completed by the applicant or client have been fully completed, properly signed, dated, and that any conflicting or missing information be brought to the attention of the client for clarification or completions.”  It further states, “The rapid identification of potential resources minimizes the opportunity for misrepresentation.  The Department’s employee must fully explore the possibility of resources with the client, promptly follow up to identify all resources and appropriately adjust the benefit payment.” 


Requirements and procedures for benefits to the homeless are governed by Respondent’s Homeless Services Policy.  “During the Intake process, information gathered must be as complete and thorough as possible.”  Homeless Services Policy § 2.2.  The policy requires that the intake worker gather important information regarding the applicant’s circumstances, including income, assets, connection to support systems, and the needs of the applicant.  Id.  The policy requires that the Homeless Program Application be completed and signed.  Id.  



The application completed by Ms. Midkiff for S.R. clearly did not meet the requirements of the policy.  Many portions of the application were left blank, including vitally important questions such as how long the applicant had been homeless and whether the applicant had income, funds, or access to other resources.  S.R. was not homeless and, in addition to the income from her employment that was listed on the application, she also owned rental property.  Most importantly, the application was not signed by S.R., a problem further compounded by the fact that it was Ms. Midkiff, and not S.R., who actually completed the application.  



Once the application is completed, “[t]he DHHR Supervisor. . .is the primary decision-maker at the intake stage of the homeless services casework process.”  Homeless Services Policy § 2.3.  The Supervisor must “[r]eview the information collected at intake for thoroughness and completeness” and [d]etermine if the intake will be accepted for a homeless assessment or if the referral will be screened out and not accepted for a homeless assessment.”  Homeless Services Policy § 2.3(b).  In determining whether to accept the case for homeless assessment the Supervisor “must consider: the presence of factors which do/could present a risk to the clients(s); whether the information collected appears to meet the criteria for homeless services; and the sufficiency of information in order to make a screening and decision.”  Homeless Services Policy § 2.3(b)(3) (heading numbers omitted).   

The application was completed on November 20, 2014.  On the same date, Grievant signed three Authorization for Payment forms, authorizing total payment of $656.00 for S.R. for rent, utilities, and deposits.  Grievant very clearly violated both the Homeless Services Policy and the Program and Document Integrity Policy.  The application was incomplete and unsigned.  It did not contain information demonstrating that S.R. met the criteria for homeless services.  Grievant either failed to review the application at all, or reviewed it and authorized benefits even though the application did not comply with policy.  This authorization of payment without following required processes is particularly troublesome when coupled with the fact that there was a conflict of interest because S.R. was a coworker.    

More troubling, is that, in reviewing the complete information, S.R. clearly was not actually eligible for benefits at all.  To be eligible for homeless services, “an individual must meet the following criteria:  Be eighteen (18) years of age or older or an emancipated minor or members of an eligible family group; [m]eet the definition of homeless; [and l]ack sufficient resources to obtain needed emergency shelter, medical or food.”  Homeless Services Policy § 2.1 (heading letters removed).  “Those that do not meet the definition of homeless” and “[t]hose who are only at risk of eviction but not yet homeless” are not eligible for homeless benefits.  Homeless Services Policy Section 2.1.1.  “Homeless” is defined as:  “A situation wherein a person does not have access to, nor the resources to obtain, shelter.  In this definition, shelter does not include any makeshift accommodations such as a car, tent, or box.”  The purpose of homeless services is “[t]o provide emergency food, shelter and medical care to homeless individuals.”  Homeless Services Policy Section 1.3(b)(2) (emphasis added).   S.R. did not meet the definition of “homeless.”  S.R. was still living in her home with her husband.  He had asked her to leave, but S.R. testified that she could have returned home.  S.R. did not claim that she had to leave the home for safety reasons.  S.R. did not claim that she had no other place to go.  This was in no way an emergency situation.  In fact, S.R. testified that she did not move into the subsidized apartment immediately.  S.R also had resources to obtain shelter because she was employed and had rental property.  She also had family members with which she could have stayed.


Therefore, Grievant, a veteran supervisor, created a situation in which she violated multiple policies that resulted in the authorization of benefits for a co-worker who was not entitled to the benefits.  Grievant’s actions regarding S.R.’s receipt of homeless benefits were not simple mistakes, but, rather, reflect a complete failure in her duties despite her years of experience.  Although Respondent has not termed what happened to be fraud, this situation certainly gives the appearance of fraud.  Respondent proved this charge against Grievant.  
Respondent asserts Grievant’s decision to allow a guardianship client to remain in a closed specialized family care home also violated policy.  Specifically, in the dismissal letter, Ms. Salamacha states, “Your decision violates BCF Policy Manual Chapter 2000 section 5.1 regarding criminal background checks; an applicant shall not be approved, employed, utilized, nor considered for a waiver if ever convicted of a misdemeanor domestic battery or domestic assault charge.”  
The applicants in this situation were the owner of the specialized family care home and her husband who lived in the home.
  The policy section which Respondent asserts Grievant violated is entitled “Convictions.”  It states, “The applicant shall not be approved, employed, utilized nor considered for a waiver if ever convicted of: . . . Misdemeanor domestic battery or domestic assault.”  5.1 (emphasis added).  The owner’s husband had not been convicted of any offense; he had only been arrested and charged with an offense.  Grievant clearly did not violate the quoted portion of the policy because the portion of the policy simply does not apply at all to this situation.  Respondent failed to prove this charge against Grievant.
It is apparent from the testimony and documentary evidence that Ms. Ables’ concern was not that Grievant had violated the background check policy, but that she left D.V. in the specialized family care home after it had been closed.  However, Respondent did not explain or enter into evidence any policy relating to guardianship clients or specialized family care homes to support that it was improper to leave the client in the closed home pending the owner’s grievance of the closure.  Respondent provided only the background check policy, and the background check policy does not support the closure of the home.
  Further, according to the September 8, 2014 email from Mr. Wiley, the home was, in fact, closed based on “the home finder policy.”   
Ms. Ables and Mr. Grote testified that it was wrong to leave a guardianship client in a closed home, but other testimony was contrary to that position.  Grievant asserts that she was allowed to leave D.V. in the home while the owner grieved the closure of the home, and that it was in D.V.’s best interest not to be moved because the move would be very traumatic for D.V.  Mr. Wiley testified that he believed that, as the guardian, Grievant had the power to make that decision.  An email from Mr. Wiley’s supervisor, Teresa McCourt, also states that she “assumed that it was within the supervisor’s authority” to decide to leave the client in the home.  Respondent failed to prove that Grievant’s decision to leave the client in the closed home pending the owner’s grievance of the closure was improper.         

Grievant asserts Respondent violated its policy of progressive discipline in dismissing her from her position.  Respondent’s progressive discipline policy, Policy Memorandum 2104, advocates “a corrective approach that implements a level of discipline commensurate with increasingly severe discipline action for continued unsatisfactory behavior or performance.”  Policy Memorandum 2104, Section III.  However, the policy “is not intended to diminish the authority of supervisors and managers to exercise discretion when using disciplinary action.”  Policy Memorandum 2104, Section III.  The policy specifically stated that an employee may be dismissed from employment “if an employee commits a singular offense of such severity warranting dismissal.”  Policy Memorandum 2104, A Guide to Disciplinary Action.  
Regional Director Salamacha determined that dismissal was warranted “for willful violation of policy and procedures.”  Regional Director Salamacha discussed the two incidents at issue in this case and that Grievant had previously been suspended for unacceptable conduct in a supervisory capacity for breach of client confidentiality.  In that instance, Grievant had knowingly and willfully violated client confidentiality in order to inform a coworker, who was also a friend, that the coworker’s new husband had an open Child Protective Services investigation against him.  In explaining her decision, Regional Director Salamacha stated, “Although any one of these actions alone might not rise to the level of dismissal, due to multiple instances of failure to abide by policies and procedures I feel as though his action is justified.”  Although Respondent failed to prove the second charge against Grievant, the first charge was proven and was severe.  Coupled with Grievant’s previous suspension for a serious offence of the same type, the one proven charge was serious enough to warrant dismissal.  Grievant’s dismissal does not violate Respondent’s progressive discipline policy.    


Grievant offered extensive testimony about circumstances she believes makes her dismissal from employment unfair.  Grievant asserts she had been a good and dedicated employee in a very difficult job and she had always received good evaluations.  She described working evenings and weekends and being called out in the middle of the night for emergencies.  She testified that she worked during vacations and while she was on sick leave. She asserts she was severely bitten by a dog when she was a worker, which resulted in permanent injury.  
Grievant was particularly troubled by two circumstances regarding which she presented extensive testimony: that Ms. Ables allowed Grievant to be stalked by a client and that Grievant was contacted for work while Grievant was on leave for her dying husband.  Grievant appears to argue that these circumstances show Ms. Ables was motivated to improperly recommend Grievant’s termination.  

 Grievant does not explain exactly when, but at some point while Grievant was an APSW, a client began stalking her.  Grievant was afraid of the client because the client had previously been in jail for a shooting.  Grievant did not explain how long this occurred, however, she testified that the stalking ended following the complaint filed with the police.  The Agreement in which Grievant and the client agreed “to a 90 day ‘cooling-off” period whereby each party agrees no[t] to vex, annoy, harass or otherwise interfere with the personal well-being, safety and happiness of the other. . .” was dated January 15, 2008.  Therefore, the stalking ended six years before Grievant was dismissed from employment. 


 Grievant asserts that Ms. Ables refused to help Grievant and required Grievant to continue to see the client even through the client was stalking Grievant.  However, Grievant admitted that Ms. Ables would send other workers down to see the client, but would send Grievant if Grievant was the only worker available.  The 2009 letter that Grievant submitted from the Boone County APSW explaining the client’s history and making a referral for services also shows that Ms. Ables transferred the case to Boone County.

Grievant testified that she was on leave for three weeks for her husband’s serious illness and death in October 2010.  She testified that she was conducting meetings in the parking lot during this time, which she did “because I cared.”  Grievant testified that “everyone” knew when her husband was dying because she had called a coworker to come to the hospital to be with her.  She asserts that Ms. Ables knew Grievant’s husband was dying when Ms. Ables forced a worker to contact Grievant for work.  She asserts that that Ms. Ables lied when Ms. Ables said she did not know Grievant’s husband was dying because she thought when he was being taken off the ventilator that meant he was getting better.  

Grievant also presented extended testimony and questioning about another worker in the Logan County Office, R.M.
  Essentially, Grievant offered testimony that R.M. was disruptive, missed work, argued with his supervisor, frightened coworkers, and had a nervous breakdown on the job.  She described an incident in which R.M. and his supervisor were screaming at each other.  Grievant asserts Ms. Ables did nothing to address the problems with R.M.  Grievant also asserts R.M. was allowed to resign from his employment rather than be fired and that he was later rehired.      


Ms. Ables denies wrongdoing relating to the stalker, the death of Grievant’s husband, and R.M.  Regarding the stalker, Ms. Ables testified that she did have other people go see the client when she could and eventually transferred the case to Boone County.  She denies instructing workers to contact Grievant while her husband was dying, and asserts Grievant never claimed that this had happened until during the grievance.  Ms. Ables asserts that, regarding R.M., Grievant only came to her once, about the screaming incident between R.M and his supervisor, and that Ms. Ables immediately addressed that improper conduct with R.M. and his supervisor.  
Ultimately, it is not necessary to determine the facts of what happened in these instances.  Even if everything happened that Grievant alleges happened, most of these circumstances occurred years before Grievant was terminated, which she never grieved or made any complaint about to Ms. Ables’ supervisor until she was going to be dismissed from employment for the instances that are the subject of this grievance.  As will be discussed more fully below, even if all of Grievant’s allegations were true, there is no legal theory under which those circumstances would invalidate Grievant’s dismissal from employment for the completely unrelated instances at hand.  

Grievant’s statement of grievance, testimony, and her counsel’s questioning of witnesses raise several legal theories. Grievant appears to claim she was discriminated against as she described situations in which she believed she was treated differently than other employees.  Grievant specifically claimed in her statement of grievance that she was subjected to a hostile work environment.  Grievant also described facts which would relate to a claim that her punishment should be mitigated.  


Discrimination for purposes of the grievance process has a very specific definition.  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Grievant asserts it was unfair to dismiss her when S.R. was not disciplined and Ms. Midkiff only received a reprimand.  Grievant was not similarly situated to either S.R. or Ms. Midkiff.  S.R. was not an employee in this situation, but was a client.  S.R. did nothing wrong in applying for benefits.  In fact, S.R. has no responsibility for the application upon which she was granted benefits because she did not sign it.  It was Grievant’s and Ms. Midkiff’s responsibility to ensure that the application was correct and signed.  Grievant is not similarly situated to Ms. Midkiff because Ms. Midkiff was only a worker, and a relatively new one, while Grievant was Ms. Midkiff’s supervisor who had seventeen years of experience in Adult Protective Services.  Further, Ms. Midkiff had no responsibility to determine if S.R. was eligible for benefits; that was clearly only Grievant’s responsibility under the policy.  


Grievant alleges she was treated differently than R.M. because R.M. was allowed to resign and was not dismissed.  Again, the two are not similarly situated.  R.M. was a worker and Grievant was a supervisor.  R.M. appears to have had performance and behavior issues due to mental health issues.  Grievant was dismissed for willfully violating policy which resulted in a coworker receiving benefits to which she was not entitled, after having previously been disciplined for willfully violating policy to assist another coworker who was a friend.  Grievant failed to demonstrate that the decision to dismiss her from employment was discriminatory.        

As for hostile work environment, this claim appears to relate to Grievant’s allegations regarding Ms. Ables.  In grievances, hostile work environment is usually claimed when an employee is being harassed and is asking that the harassment be stopped, or when an employee has felt compelled to resign because of harassment and requests reinstatement.  In this grievance, it appears Grievant is arguing that the hostile work environment proves that Ms. Ables was improperly motivated to recommend her termination. 

This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment. See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any “mathematically precise test.” Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993). Instead, “the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances.” Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances “may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance,” but are by no means limited to them, and “no single factor is required.” Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). 

“‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case. Fairmont Specialty Serv. [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 

180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).” Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).   

The behavior of Ms. Ables that Grievant described does not constitute a hostile working environment or show that Ms. Ables was improperly motivated to recommend her termination.  Any alleged improper actions by Ms. Ables were certainly not pervasive.  Grievant described relatively few incidents over the course of years in which she was supervised by Ms. Ables.  Ms. Ables’ actions were not humiliating or offensive, and Grievant did not allege that her actions interfered with Grievant's work performance.  While Grievant asserts she feared for her physical safety because of the stalker, she does not allege that Ms. Ables placed her in harm’s way with a discriminatory purpose, and admits she was, at times, the only worker available when she was directed to interact with the client.  Likewise, even if Ms. Ables did direct a worker to call Grievant with work questions while Grievant’s husband was dying, there was no allegation this was done with a discriminatory purpose.  Further, as stated above, these instances occurred four and six years before Grievant was terminated.     

Grievant simply failed to show an improper motivation on Ms. Ables’ part.  The recommendation for dismissal was certainly not a pretext.  Grievant’s improper actions relating to S.R.’s homeless benefits application were very serious, especially in light of her previous suspension for violating client confidentiality.  Ms. Ables’ recommendation also does not reflect any pattern of harassing behavior of Grievant.  In fact, Ms. Ables’ evaluations of Grievant were all meets or exceeds expectations, even the one for the year in which Grievant had been suspended for breach of client confidentiality.  In her evaluations, Ms. Ables was actively complimentary of Grievant, and negative comments were presented neutrally and constructively.  In the eleven years Ms. Ables had supervised Grievant, she had only disciplined her once.    

Grievant also stated in her grievance statement that dismissal was “extreme,” which appears to request that her punishment be mitigated.  "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 20, 1997). 

Grievant’s personnel evaluations were all meets or exceeds.  Respondent does not dispute that Grievant’s job performance was good.  However, Grievant had previously been disciplined for similar serious misconduct in breaching client confidentiality for a friend and coworker.  Grievant’s misconduct was prohibited by policy.  Respondent entered into evidence Grievant’s signed acknowledgement of the policy relating to conflicts of interest, but did not provide acknowledgments of any other policy.  However, there is no allegation that Grievant was unaware of the policies.   As a supervisor, Grievant is responsible for ensuring compliance with policy, so she would be required to be particularly familiar with and adherent to policy.  Grievant did not demonstrate that others guilty of a similar offense had been given lesser discipline.  As discussed above regarding discrimination, the employees to which Grievant pointed were not similarly situated.      

Dismissal was not disproportionate in this case.  Grievant was a veteran supervisor.  Supervisors “may be held to a higher standard of conduct, because [they are] properly expected to set an example for employees under their supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of [their] supervisors." Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988); Bourne v. Div. of Veterans Affairs, Docket No. 2009-0437-MAPS (Aug. 25, 2009).  Although Grievant’s job performance was otherwise good, this cannot mitigate Grievant’s serious misconduct.  Grievant did not simply make a mistake.  She willfully violated multiple policies and granted a benefit to a coworker to which she was clearly not entitled.  This was a very serious offence, which was even more troubling as it was the second time Grievant had willfully violated policy to benefit a coworker.  Dismissal from employment is an appropriate response in such a situation.      

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
3. Respondent proved it had good cause to dismiss Grievant when, as a veteran supervisor, she violated multiple policies that resulted in the authorization of benefits for a co-worker who was not entitled to the benefits when Grievant had previously been suspended for willfully violating policy to benefit a co-worker.    
4. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).
5. Grievant failed to prove that the decision to dismiss her from employment was discriminatory.        
6. This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment. See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any “mathematically precise test.” Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993). Instead, “the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances.” Oncale v. Sundowner Offshore Serv., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances “may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance,” but are by no means limited to them, and “no single factor is required.” Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009). 
7. “‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case. Fairmont Specialty Serv. [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).” Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
8. Grievant failed to prove she was subjected to a hostile work environment or that the alleged hostile work environment related to her dismissal from employment.
9. "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  
10. An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  
11. "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 20, 1997).
12. Grievant failed to prove mitigation of her dismissal from employment is warranted.  
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:
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_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Recipients of services are entitled to confidentiality, therefore, any recipient of services will be referred to by only initials throughout this decision.


� There is a typographical error in the notice of predetermination conference stating that the conference would be held on January 6, 2014, rather than 2015.  Respondent’s Exhibit #9.


� The parties dispute when, exactly, Grievant became aware that the home closed, but Grievant admitted in her testimony that she had made the decision to allow D.V. to stay while the owner’s grievance was in process, so Grievant clearly knew at some point that the home had closed.  Determining when, exactly Grievant knew is not necessary to the determination of this case as Respondent ultimately failed to prove that allowing D.V. to remain in the closed home pending the owner’s grievance was improper. 


� The dismissal letter erroneously identifies the policy prohibiting conflicts of interest as Policy Memorandum 2104.  The correct policy number is 2108.  Although the number of the policy cited is incorrect, the letter specifically states that the policy violated is regarding conflicts of interest. 


� An applicant is defined as an “owner, operator or director, paid staff person, uncompensated staff person, volunteer, student intern, substitute, respite provider, foster parent or potential adoptive parent, or transportation provider in a Department licensed, certified or approved child welfare agency.  Also, any caregiver, adult household member, volunteer, substitute, respite provider, or transportation provider in an adult care home, prospective adoptive home, foster family home, family child care home, in-home care provider or an MR/DD home. 2.2 (emphasis added).





�Failure of a background check only excludes applicants, not homes, and only excludes convicted applicants.  See Policy Manual Chapter 2000 § 5.  Applicants who have only been charged with a crime are not permitted to care for or have contact with an individual in care.  Policy Manual Chapter 2000 § 7.  However, depending on the nature of the crime, an applicant may apply for a waiver of the policy.  Id.  Applicants are required to report an arrest or charge of a crime within twenty-four hours, but the policy lists no penalty for failure to do so.  Policy Manual Chapter 2000 § 4.3.   


� The allegations involving R.M. relate to medical conditions and other sensitive information, so only initials will be used to protect his privacy.  
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