WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
BILLY JACK PARSLEY,
Grievant,

v.






Docket No. 2015-1335-DOT
DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
Billy Jack Parsley, Grievant, filed a grievance against his employer the West Virginia Department of Transportation, Division of Highways (DOH), Respondent, on or about May 27, 2015, in protest to his dismissal for alleged misconduct in violation of the agency’s substance abuse rehabilitation plan.
  Grievant’s original filing of the instant grievance was excessively long more akin to legal brief (seven pages plus exhibits) than a clear statement, thus pursuant to a request by the undersigned Administrative Law Judge, Grievant’s statement of grievance was clarified by his legal counsel, which provides:  

The instant grievance revolves around the dismissal of the Grievant on May 30, 2015. As a public employee, Grievant has a property interest in his employment position, and therefore, we believe Grievant was entitled to certain due process rights which he was not afforded. Further, the notification requirements of the employer regarding the drug screen, which set the wheels in motion for this grievance, and the dismissal were not properly followed thus making the entire drug screening process and termination faulty at its roots. While the Grievant has no intention to argue or rehash the previous argued grievance, we do intend to refer to facts and statements in the record to lay the proper foundation for the instant grievance with regards to the notification process of the drug screen.
Pursuant to the original grievance form, Grievant seeks, “reversal of his employment termination, reinstatement into his previous work position, an opportunity to comply with the agency’s policy on Drug & Alcohol Testing.”  As authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process.  A level three hearing was scheduled to be held before the undersigned Administrative Law Judge on August 12, 2015, and October 22, 2015 at the Grievance Board(s Charleston Office.  Grievant appeared in person and was represented by legal counsel Nathan D. Brown, Esquire.  Respondent was represented by its counsel, Jesseca R. Church, Esq., DOH, Legal Division.  This matter became mature for decision upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about December 1, 2015.  Both parties submitted fact/law proposals.

Synopsis
Respondent maintained Grievant’s employment was terminated for violation of the West Virginia Department of Transportation’s Drug and Alcohol Testing Policy, as Grievant failed to timely pursue the counseling sessions as prescribed by the Substance Abuse Professional.  Grievant protested.  Grievant maintains that Respondent and/or its agents’ conduct was unreasonable, arbitrary and capricious. 

This grievance matter is with regard to the dismissal action taken by Respondent.
  Respondent bears the burden of establishing, by a preponderance of the evidence, the charges upon which Grievant's dismissal is predicated.  Respondent failed to demonstrate that Grievant’s conduct warranted dismissal actions.  Further, Grievant successfully challenged this disciplinary action and persuasively establishing that Respondent’s actions were excessive in nature and disproportionate between the offense and the personnel action given the lack of notice by Respondent and failure to properly stipulate the services recommended.  Mitigating factors are present in the circumstances of this matter.  This Grievance is GRANTED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1.  Grievant, Billy Jack Parsley, was employed by Respondent, Division of Highways, as a Transportation Crew Supervisor I in its District II, Mingo County. 

2.  Grievant, as a Transportation Crew Supervisor I, is required to hold a valid West Virginia Driving License and a Commercial Driving License (“CDL”), per the job classification specification.  

3.  As part of his employment, Grievant was subject to the West Virginia Department of Transportation’s Policy on Drug and Alcohol Testing (“Policy”).  This policy states that an employee’s failure to report for a random drug screen is considered a failed screen. R Ex 2
4.  Gordon Cook is the Coordinator for the Drug and Alcohol Testing program for the Department of Transportation, Division of Highways.  
5.  On December 19, 2014, when reporting to work, Grievant was selected for a random drug screen to take place in Huntington, West Virginia. Grievant did not appear for the drug screen. 
6.  Grievant’s failure to report for the December 19, 2014, drug screen was treated by Respondent as a failed screen and Grievant was suspended for five (5) days for violation of the Policy.

7.  Grievant was informed of his five (5) day suspension by hand delivery and certified mail receipt of the suspension letter dated December 19, 2014. R Ex 1

8.  In compliance with the West Virginia Department of Transportation Drug and Alcohol Testing Policy and Federal Regulations, Grievant was required to be evaluated by a Substance Abuse Professional prior to returning to work. 
9.  Further, Grievant was not permitted to perform any safety sensitive/covered duties until he completed the treatment recommended by the Substance Abuse Professional. 

10.  Grievant was referred to Brian Mosley. Mr. Mosley is a psychotherapist, counselor, social worker, and a qualified Substance Abuse Professional (“SAP”).

11.  Grievant initially had trouble reaching Mr. Mosley. Grievant’s attempts to communicate with the Substance Abuse Professional were not acknowledged and/or met with a timely reply. 
12.  Grievant called Gordon Cook due to his inability to contact Mr. Mosley directly.  Mr. Cook stated that he would help Grievant and provided additional time for Grievant to be evaluated.  Gordon Cook testimony
13.  Mr. Cook attempted to reach Substance Abuse Professional Mosley by phone and email and put him in contact with Grievant.  Mr. Mosley had received two voicemails from Grievant prior to speaking with Mr. Cook.  Gordon Cook and Brian Mosley testimony
14.  Mr. Mosley conducted his initial evaluation/assessment of Grievant on January 9, 2015, at his office in Boone County, West Virginia.  The evaluation was done approximately two days after Mr. Cook’s successful intervention to assist Mosely and Grievant’s communication.
15.  Substance Abuse Professional Mosley recommended that Grievant “attend 5 sessions of Narcotics Anonymous, or similar self-help group, and attend 2 sessions of counseling/psychotherapy and be tested for Drugs and Alcohol 4 times in the next 8 months...” R Ex 6 Further, Mr. Mosley opined that Grievant should be allowed to immediately return to work while completing his required counseling. 
16.  After Respondent received documentation that Grievant had been evaluated by Mr. Mosley, Grievant was allowed to return to work, but was restricted from performing any covered duties, i.e., operating any safety sensitive equipment.
  R Ex 2
17.  Substance Abuse Professional Mosley and Grievant had no further contact after the January 9, 2015 initial assessment meeting. 

18.  No further counseling sessions were formally scheduled for Grievant.  It is disputed among the parties as to whether the burden remained with Substance Abuse Professional Mosley to schedule the required counseling sessions, or whether Grievant was to independently seek the counseling prescribed by Mr. Mosley. 

19.  On April 23, 2015, Gordon Cook, Coordinator for the Drug and Alcohol Testing program for Department of Transportation, emailed Brian Mosley to inquire the status of Grievant’s compliance with the treatment plan recommended by the SAP. Mr. Mosley replied that he had “Nothing on him [Grievant] since his initial visit.” R Ex 13
20.  Respondent drafted and purported to mail a non-compliant letter to Grievant’s home address indicating that is was considering Grievant’s dismissal from employment for failure to show documentation providing his participation with Mr. Mosley’s prescribed counseling sessions.  R Ex 9
21.  Although the April 23, 2015, non-compliant letter was mailed to Grievant, Grievant did not receive the letter notifying him that Respondent was contemplating his dismissal.  Gordon Cook testimony

22.  On May 14, 2015, Mr. Cook sent an email to SAP Mosley asking if Grievant had contacted him since the previous email correspondence on April 23, 2015. Mr. Mosley replied “Not one word.” R Ex 14

23.  Ray Messer, Highway Administrator II, Grievant’s supervisor, had been emailed a copy of the April 23, 2015, letter indicating Grievant’s termination from employment was being contemplated, but did not present Grievant a copy of that letter. Supervisor Messer was unaware that Grievant had not received a copy of the notice. During the time period of April 23, 2015 through May 15, 2015, Grievant performed his assigned duties for Respondent.  

24.  On May 15, 2015,
 Grievant was hand delivered a termination letter while at work stating that he was terminated effective May 30, 2015, for his failure to complete the “prescribed rehabilitation plan.” R Ex 7
25. The dismissal letter highlighted that Grievant was notified in a letter dated April 23, 2015, that the Agency was considering his dismissal from employment for failure to show documentation proving participation with prescribed counseling session(s). R Ex 7
26. The May 15, 2015 dismissal letter signed by Kathleen Dempsey, Director of Human Resources for Respondent, explained the reason for Grievant’s dismissal was his violation of the DOT’s Drug and Alcohol Testing Policy; more specifically it was Grievant’s failure to complete his prescribed rehabilitation plan within a reasonable amount of time. R Ex 7

27.  Grievant’s dismissal was effective May 30, 2015, but required Grievant’s immediate separation with severance pay. 

28.  No predetermination conference was held with Grievant.  

Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).
"A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Grievant was terminated for violation of the West Virginia Department of Transportation’s (“DOT”) Drug and Alcohol Testing Policy, Respondent maintains that Grievant failed to complete the prescribed rehabilitation plan.  This grievance matter pertains to Grievant’s termination.  This grievance is not a re-litigation of the contested grievance issue disputing the initial drug testing.
  Grievant seeks reinstatement to his former employment position and back pay for work days missed as a result of his termination.  
Grievant was a permanent state employee in the classified service.  Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. VA. CODE ST. R. § 143-1-12.02 and 12.03 (2012). 
In compliance with the West Virginia Department of Transportation Drug and Alcohol Testing Policy and Federal Regulations, Grievant, for reasons not a part of this grievance, was required to be evaluated by a Substance Abuse Professional (SAP) prior to returning to work.
  The Substance Abuse Professional assigned to Grievant envisioned counseling sessions for Grievant to be completed within sixty (60) days of the initial assessment meeting. R Ex 6  What is ambiguous is whose responsibility it was to implement the counseling aspects of Grievant’s rehabilitation program.  There exist reasonable ambiguity to create uncertainty and warrant discussion.  Grievant suggests that the Substance Abuse Professional failed to properly supervise the services he did or did not provide and/or was required as part of the rehabilitation process for Grievant.  Further, Grievant emphasizes that Respondent had abundant opportunity to advise him of the reporting requirements regarding the prescribed counseling sessions and of his contemplated dismissal from employment, but it failed to do so.
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep(t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95‑HHR‑066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95‑23‑235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93‑HHR‑050 (Feb. 4, 1994).  It is clear to the undersigned Administrative Law Judge that it is prudent to discuss the testimony of Gordon Cook, Coordinator for the Drug and Alcohol Testing program for Respondent, and Substance Abuse Professional Brian Mosley, both testified at level three.
The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99‑BOD‑216 (Dec. 28, 1999); Perdue, supra.
West Virginia DOT’s Drug and Alcohol Testing Policy, clearly states, “Any employee who does not follow the entire plan set forth by the Substance Abuse Professional will be terminated upon written verification of such.” R Ex 3 Respondent maintains it is correct in terminating Grievant’s employment.  Grievant did not complete the prescribed counseling sessions.
  This is not disputed.  Under the circumstances, it is apparent that Grievant at least technically violated the letter of the prescribed rehabilitation plan.  What is contested is the onus of the shortfall.  Respondent, as the employer, the Substance Abuse Professional and any employee participating with the Rehabilitation program should be aware of their respective obligations.  Procedural safeguards are in place for the protection of everyone, workers, administration and the integrity of the system.  A responsible employer does not abuse authority but exercises it with due diligence.  
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).
An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  Also See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982). (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001).
Grievant chose the Substance Abuse Professional recommended in his suspension letter, Brian Mosley.  SAP Mosley did not contact Grievant after the initial meeting on January 9, 2015.
  Likewise, Grievant never attempted to contact Gordon Cook regarding the recommended counseling.  Mr. Mosley testified that a Substance Abuse Professional acts as a gatekeeper by conducting the initial assessment, recommending appropriate treatment, and then meeting again after completion to provide necessary documentation to the employer that the plan has been successfully completed and Grievant can return to work.  It is not established that Mr. Mosley fully explained that Grievant needed to ‘independently’ find a therapist or a counselor, and that Mr. Mosley as the SAP did not typically provide the recommended therapy.
  
The undersigned Administrative Law Judge notes that Coordinator Gordon Cook’s testimony was consistent.  His statements did not appear to be rehearsed or insincere.  Indeed, Mr. Cook was direct and attempted to be straightforward in responding to questions and relevant issue(s).  The testimony of Coordinator Cook was factually instrumental regarding some of Respondent’s actions and alleged rationale for the discipline steps taken.  The testimony of Coordinator Cook was informative and also provided a foundation for alternative interpretations to events reported.  Respondent’s compliance with time frames are not rigidly followed.  The agency makes allowances for deviation from timeframe recommended/specified by Substance Abuse Professionals. See L-3 Testimony, Gordon Cook, Coordinator for the Drug and Alcohol Testing program It is not uncommon practice for Respondent to liberally construe time guidelines for rehabilitation. Id.  This was not done in the fact pattern of this case.  Further, Grievant’s counsel highlights that Grievant was not notified of Respondent’s intent to dismiss him for non-participation with the rehabilitation program.
Coordinator Cook’s attitude during his testimony indicated he understood the importance of the information he was conveying. Mr. Cook’s testimony tended to indicate honesty and fostered reliance. Coordinator Gordon Cook’s testimony is deemed plausible and believed to be trustworthy. This is not found to be evident in the testimony of Substance Abuse Professional Brian Mosley.  Mr. Mosely’s explanation and depiction of his conduct relevant to the events in discussion is disturbing.  

Having observed the speech, mannerisms, expressions, demeanor and body language of SAP Mosely, the undersigned finds that SAP Mosely did not instill a feeling of confidence, nor did he demonstrate the traditional decorum of a witness testifying at a Grievance Board proceeding.
  Overlooking the difficulty experienced, in getting Mr. Mosely to testify, the information provided was troubling.  SAP Mosely’s recollection of relevant information was full of generalities and equivocations.  His knowledge of specific facts pertaining to the instant Grievant is not reliable.  Mr. Mosely’s testimony was evasive and problematic, full of gaffe.  The undersigned truly questions the quality of services SAP Mosely provides to Respondent and employees assigned to him for evaluation.  SAP Mosely’s testimony indicates a formality evaluation and a canned recommendation being provided with little attention to a particular employee.  Substance Abuse Professional Mosely acknowledged error with regard to the initial assessment letter and various other unbalanced actions.  His testimony did not provide positive imagery regarding the professionalism of Respondent’s rehabilitation program as it was implemented with regard to the instant grievance.  It is not difficult to envision the frustration Grievant may have experienced attempting to comply with the rehabilitation plan as prescribed by Substance Abuse Professional Brian Mosley.
The undersigned acknowledges that Respondent is afforded considerable deference in assessing the seriousness of Grievant’s misconduct, but in the fact pattern of this matter, there exists plausible explanation for a number of facts that Respondent cited as justification for termination.  The question arises as to whether Grievant’s technical violation was of such nature as to justify the dismissal of a permanent state employee under the recognized judicious standard set out in Oakes, supra and its progeny.  Grievant contends that Respondent’s disciplinary action(s) of termination was excessive in nature and inherently disproportionate between the penalty and the personnel action.

It is recognized that reasonable people can differ as to whether reinstatement or discharge is the more appropriate remedy here; this case is perplexing.  In determining whether a discretionary decision was arbitrary and capricious, an administrative law judge applies a narrow scope of review, limited to considering whether relevant factors were considered in reaching the decision, and whether there has been a clear error of judgment. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Bradley v. Bd. of Directors, Docket No. 96-BOD-030 (Dec. 29, 1997).  The decision to terminate an employee rather than to impose a lesser disciplinary measure is a choice largely left to the discretion of the management, but that discretion must be tempered by the substantial interest an employee has in his right to continued employment.  In the circumstances of this case several factors cast doubt on termination as the appropriate level of punishment.
 
In the fact pattern of this case there has been repeated miscommunication concerns.
  Mr. Mosley, the employer’s Substance Abuse Professional, failed to effectively implement the services he provided as part of his recommended counseling process for Grievant.  Further, Respondent failed to properly notify Grievant of his perceived failure to adhere to the recommended counseling sessions prescribed by Mr. Mosley.  An overarching purpose of the Public Employee Grievance Procedure is to provide a procedure for the resolution of employment grievances raised by public employees and resolve the situation in a fair, efficient, cost-effective and consistent manner that will maintain good employee morale, enhance employee job performance and better serve the citizens of the State of West Virginia. West Virginia Code § 6C-2-1(a)(b).
The undersigned, as trier of fact, is persuaded that sufficient factors exist in the circumstances of this case to lawfully consider mitigation.
  “Mitigation of the punishment imposed by the employer is extraordinary relief and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).

Form should not be substituted for function when determining the disposition of an individual’s livelihood.  Grievant’s conduct is to some degree contributory, but not necessarily unreasonable.  The facts of the instant matter indicate the implementation of the agency’s rehabilitation program was dubiously administrated.  The process was flawed.  The shortcomings of the process does not rest solely upon Grievant.  Respondent’s disciplinary action is extreme.  Not all relevant facts were readily before the agency’s ultimate decision makers.  If the Substance Abuse Program is to be taken seriously and is truly intended to assist employees, then it should be fair-minded.  This trier of fact is not persuaded that proper basis has been established to sustain the termination of Grievant’s employment.  Respondent did not satisfy its burden.
It is readily acknowledged that a classified state worker should not be terminated for a merely technical violations without wrongful intention.  This matter can be viewed as such an example.  Respondent, as the employer, has assigned culpability to Grievant for all missteps, this seems excessive, given the facts.
 Grievant “may” need assistance but he is not responsible for all missteps of this matter.  Notwithstanding Grievant’s argument that he was not properly supplied notice regarding certain undisputed action(s),
 the actions of the Substance Abuse Professional in this case, whose timeline is cited as justification for the disciplinary action, tended to be meager and not designed to accomplish anything more than token service to the employee and/or the agency.  This is regrettable.  Grievant should be given an opportunity to comply with the agency’s policy on Drug & Alcohol Testing.  
Clearly, Grievant could have made other choices in this situation, but his conduct did not demonstrate “gross disregard for professional responsibilities” or “wrongful intent” to violate applicable rules and regulations.  Grievant’s conduct was not sufficient to justify his dismissal. Oakes, supra; Buskirk, supra. 
Respondent’s obligation to a permanent state employee in the classified service is more than a superficial offering of rehabilitation and draconian prosecution of any technical violations. Grievant established for this trier of fact that Respondent has disproportionately extracted more penalty than the conduct of Grievant is reasonably culpable of sustaining. Grievant established through his witness and cross-examination of Respondent’s witnesses that the disciplinary action taken against him by Respondent was excessive in nature and inherently disproportionate between the offense and the personnel action given the lack of notice and failure to properly provide the services recommended.  Grievant should be given an opportunity to comply with the agency’s policy on Drug & Alcohol Testing rehabilitation program.  
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
3. West Virginia DOT’s Drug and Alcohol Testing Policy, clearly states that “Any employee who does not follow the entire plan set forth by the Substance Abuse Professional will be terminated upon written verification of such.” Grievant did not complete the prescribed counseling sessions of his rehabilitation plan.
4. The judicial standard in West Virginia requires that “dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Service Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965); Smith v. Clay County Health Dep’t, Docket No. 2012-0451-ClaCH (Apr. 17, 2012); See also W. VA. CODE ST. R. § 143-1-12.02 and 12.03 (2012). 
5. An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  Also see generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).  

6. In accordance with the recognized judicial standard with regard to dismissal of a classified employee, it is not established that Grievant’s conduct was sufficient, in the circumstances of this matter, to justify his dismissal. Oakes, supra; Buskirk, supra; See also W. VA. CODE ST. R. § 143-1-12.02 and 12.03 (2012).  
7. “Mitigation of the punishment imposed by the employer is extraordinary relief and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).

8. Mitigating factors are found to exist in the circumstances of this case.

9. “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).” Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  
10. Grievant has met this burden. 
11. Respondent did not satisfy the applicable burden of proof to justify the termination of Grievant’s employment. 
Accordingly, this grievance is GRANTED.

It is ORDERED that Grievant’s May 30, 2015, termination be VACATED, the Division of Highways, Respondent, is instructed to reinstate Grievant to his position and to pay Grievant back wages, plus applicable interest, for work days missed as a result of the May 30, 2015, termination.  All benefits due to Grievant at the time of his termination should be restored as though Grievant had not been dismissed.
  Accordingly, Grievant also should be given an opportunity/required to compete the applicable requisite steps of the agency’s Drug & Alcohol Testing rehabilitation program. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  January 29, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievance form signed by Grievant on May 26, 2015, COS dated May 27, 2015, signed by Grievant’s legal counsel. Date stamped at Grievance Board June 1, 2015. 


� There is a separate outstanding grievance regarding the justification and/or appropriateness of the disputed drug testing event(s). See Parsley v. Division of Highways, Docket No. 2015-0762-DOT (May 15, 2015). The matter is currently on appeal before the Kanawha County Circuit Court.


� Grievant filed a grievance regarding his five (5) day suspension. By Decision dated May 15, 2015, the assigned administrative law judge denied the suspension grievance. See Parsley v. Division of Highways, Docket No. 2015-0762-DOT (May 15, 2015).


� Safety sensitive equipment defined as any equipment that requires a CDL to operate.


� In that Grievant was not scheduled to be at work on May 15, 2015, the dismissal letter was presented to Grievant at the end of his shift on May 14, 2015. Cook L3 testimony 


� There is a separate outstanding grievance regarding the justification and/or appropriateness of the disputed drug testing event(s).  Grievant protested his five (5) day suspension, see Parsley v. Division of Highways, Docket No. 2015-0762-DOT (May 15, 2015) currently on appeal before Kanawha County Circuit Court.


� Pursuant to Policy, an employee’s failure to report for a random drug screen is considered a failed screen.  Grievant’s failure to report for a December 19, 2014, drug screen was treated as a failed screen by the Division of Highways, and as a result, Grievant was referred to substance abuse professional, Brian Mosley.  Mr. Mosley opined that Grievant was not at risk for substance abuse; Mr. Mosley recommended that Grievant complete five (5) Narcotic Anonymous or similar self-help counseling sessions, attend two (2) sessions of counseling/psychotherapy, and be randomly tested for drugs and alcohol four (4) times in the next eight (8) months. See R Ex 6


� Grievant, by Counsel, has maintained that he is willing and ready to participate in a structured rehabilitation program. 


� No evidence has been submitted into the record to show that Grievant made any attempt to call or otherwise contact Mr. Mosley after January 9, 2015.  


� From the onset there was difficulty scheduling an initial assessment meeting. The undersigned is underwhelmed with SAP Mosely.


� Witness left the hearing site, during L-3 proceedings because he wasn’t called to testify as quickly as he thought he should have been. Hearing had to be stopped and rescheduled for a future date.  SAP Mosely was belligerent, and whether he would or would not testify was not certain for quite some time.  Witness made it clear that he was not the one on trial and objected being asked to explain his actions.


� “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”


� It was highlighted that at the time the agency decision-makers made the decision to terminate Grievant they were unaware that Grievant had not received notification that the agency was contemplating his dismissal from employment for lack of participation in the rehabilitation program.


� Examples and/or allegations of miscommunication are present throughout the instant facts and prior interactions of the parties dating back to onset of the initial drug testing request. See fnt 2 & fnt 3.  No opinion is expressed or should be inferred herein regarding Grievant’s argument pertaining to the merits of Parsley v. Division of Highways, Docket No. 2015-0762-DOT (May 15, 2015) currently on appeal before Kanawha County Circuit Court. 


� The undersigned is not convinced that Grievant is without some culpability for his actions; however, Grievant has successful persuaded the undersigned that mitigation is proper in the circumstances of this grievance. Grievant has persuasively highlighted that the disciplinary action levied was unduly extreme.


� Generally, an action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982).


� The West Virginia Supreme Court of Appeals has recognized that "due process is a flexible concept, and that the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (citing Clark v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)). "What is required to meet procedural due process under the Fourteenth Amendment is controlled by the circumstances of each case." Barker v. Hardway, 238 F. Supplement 228 (W. Va. 1968); See Buskirk, supra; Edwards v. Berkeley County Bd. Of Educ., Docket No. 89-02-234 (Nov. 28, 1989).





� WEST VIRGINIA CODE ( 6C-2-6 (2009) is entitled, (Allocation of expenses and attorney(s fees.( It specifically states: ((a) Any expenses incurred relative to the grievance procedure at levels one, two or three shall be borne by the party incurring the expense.( (It is well established that the Grievance Board does not have the authority to award attorney fees. Brown-Stobbe/Riggs v. Dep(t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep(t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep(t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008) also see Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001).





