 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

CLINTON COLE,


Grievant,

v. 






DOCKET NO. 2016-1451-MAPS
REGIONAL JAIL AND CORRECTIONAL FACILITY

AUTHORITY/POTOMAC HIGHLANDS REGIONAL JAIL,



Respondent.

DECISION

This grievance was filed directly at Level Three of the grievance procedure by Grievant, Clinton Cole, on March 21, 2016, challenging his dismissal by Respondent, the Regional Jail and Correctional Facility Authority (“RJCFA” or “Respondent”).  The statement of grievance reads:

From 22-24 December 2015, I was instructing a Defensive Tactics Class at Potomac Highlands Regional Jail.  During this class, I attempted to lighten the mood and students (sic.) tensions by telling a few jokes during a class break.  The other students in the class returned in kind and also began telling jokes.  Nobody was directing jokes at any one person, they were told to the entire class.  Unfortunately, I made the horrible decision to tell some off-color jokes.  Others in the class told jokes of their own, both clean and off-color.

At a later point in the class, Officer [H. M.]
 dropped by to meet the new trainees.  I introduced her by her nickname, “Brahma,” then corrected myself and introduced her by her proper name.  We began speaking with the trainees and sharing stories with them about work.  One of the trainees asked me where the nickname “Brahma” came from.  I explained that it was a running joke between Officer [M.] and multiple other officers at the facility.  I then went on to explain that someone called Officer [M.] a “bull dyke” in reference to her being a homosexual.  Officer [M.] had replied that she was a “Brahma bull dyke” and the name stuck.  As I said, multiple other officers at the facility used this nickname for Officer [M.].  I never thought anything of it, seeing as Officer [M.] was not offended by this in the least.  No other Officer came forward to tell me that it offended them, or anyone else for that matter.

On 29 January 2016, I was given notice that I was suspended without pay pending the outcome of an internal investigation.  During the course of this investigation, I was informed that allegations were made against me by Officer [D.], a female trainee who attended my Defensive Tactics class, that I made extremely offensive and vulgar comments to her and engaged her with questions of a similar nature.  This bothered, and still bothers me as I did not make these statements or ask these questions.  I advised Mr. Adkins, who was assigned to investigate the matter, of this and admitted to the allegations of telling jokes and nicknaming Officer [M.], however I did not and will not admit to something that I did not do.

Approximately a week and a half after speaking with Mr. Adkins, I was called into the facility to have a Pre-Determination Hearing.  During this hearing, I was advised that I would have the opportunity to speak on my own behalf and tell my side of the story.  I do not feel that I was allowed to appropriately do this as the HR representative from Charleston would interject when I was given the opportunity to speak, cutting me off to pursue lines of questioning that I had already answered ad nauseum (sic.).  I was also asked the question, “If one of your subordinates were guilty of allegations like this, what would you do?”  I replied that I would probably let them go, genuinely wanting to end the hearing out of frustration for not being able to completely communicate my side of the events.  

On 10 March 2016, I received a letter from the Regional Jail Authority stating that I was being terminated from my position.  The letter took several of the things I stated in my pre-determination hearing out of context, most notably where it stated that “You stated that you would let someone go if they did this.”

While I know that I am guilty of telling jokes and using an inappropriate nickname for a co-worker, I am not guilty of the other allegations against me.  I have never, nor will I ever, admit to something that I did not do.  There were several things about the entire investigation that I find questionable.  First, I was not the only individual in the class telling jokes.  It was done as a group, yet I was the only person suspended during the investigation.  While I was waiting for my turn to speak with the Investigator, Officer Meehan, who was also a participant in the class, was taken in to speak with the investigator as well.  Approximately 5 minutes later, Officer Meehan stormed out of the facility with Lt. Donna Davidson following behind him.  Officer Meehan was verbally stating that he was not going to participate with the interview, that it was “bullshit” and that he was quitting.  Several moments later, Lt. Davidson returned inside carrying Officer Meehan’s State Identification Card and explained to Mr. Edgar Lawson that he had resigned and that he would be bringing his uniforms in the next day.  Why would he have issue with cooperating with the investigation?  Also, unbeknownst to me at the time, my wife looked for and made contact with Officer [D.] via Facebook in order to obtain her version of events.  Officer [D.] told my wife that she was not sure who, in fact, had made the comments.  Furthermore, she stated that she could not be sure if the comments and questions were directed at her or to others in the class.  Screenshots of this conversation have been saved to document this.

I feel that due to these statements and events, that further investigation into the matter would be prudent.  I believe that there was an error during the investigation or during the reporting of the incident.  I maintain my position that I did not say 98% of the things I was alleged to have [said]. I believe that one of the others in the class may have made statements or asked questions of the class and that I was mistakenly identified as the one who spoke them.

I only ask that the matter be looked into further and the investigation reopened, as I feel that I was falsely accused of many of the things that were alleged against me. I do know, however, that the statements that I did make were unprofessional and inappropriate.   If these actions that I have admitted to are severe enough to warrant my discontinuation of employment with the Authority, I ask that I be given the opportunity to resign instead of termination.  I have sacrificed 12 years of my life to the Authority, missing out on many important moments in both of my children’s lives and my own marriage.  Having a termination for these allegations will make it difficult, if not entirely impossible, for me to find future employment to provide for my family.

I thank you for your consideration in this matter and look forward to hearing from you in return.  
Attachment to Grievance Form (emphasis in original).


A Level Three hearing was held before the undersigned Administrative Law Judge on May 6, 2016, at the West Virginia Wood Technology Center in Elkins, West Virginia.  Grievant appeared pro se, and Respondent was represented by its General Counsel, Leah Macia.  Respondent called no witnesses, limiting its evidence to a written investigation report concerning the circumstances which led to Grievant’s termination.  Grievant testified in his own behalf, and presented testimony from his wife, Shanna Cole.  This matter became mature for decision on June 6, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant, a supervisor, was dismissed from his employment by Respondent for engaging in offensive conduct while instructing a defensive tactics class for newly-hired correctional officers at the Potomac Highland Regional Jail.  Respondent proved the charges against Grievant, and demonstrated good cause for his dismissal.


The following Findings of Fact are made based upon the record developed at the Level Three hearing.

Findings of Fact

1.
Grievant was employed by Respondent West Virginia Regional Jail and Correction Facility Authority (“RJCFA” or “Respondent”) for 12 years.  

2.
For the last nine years, Grievant has been a trainer for new employees at the Potomac Highlands Regional Jail (“PHRJ”) where he works as a Correctional Officer V (Lieutenant), a supervisory position.

3.
On December 22, 23, and 24, 2015, Grievant was teaching a Defensive Tactics Class to five newly-employed Correctional Officers, Taven Rohrbaugh, Michael Porter, John Meehan, James Stemple, and A.D.  A.D. was the only female officer in the class.
4.
During one day of the class, a female co-worker, Officer H.M., entered the classroom, and Grievant introduced her to the class by the nickname, “Brahma.”  When one of the students asked why this officer was referred to as “Brahma,” Grievant responded by explaining that her full nickname was “Brahma Bull Dyke.”  Grievant conceded that this term is commonly used to refer to someone with a lesbian sexual orientation, but asserted that Officer M. was not offended by this nickname, and that other officers routinely referred to her as “Brahma.”  

5.
During a break in the class, Grievant began telling off-color jokes of a sexual nature.  Some of the male students joined in telling similar jokes of their own.  At one point, someone asked Officer D. if she watched porn and whether she owned a dildo.  Grievant took no action to terminate this conduct.

6.
Officer D. resigned her position as a Correctional Officer on December 24, 2015.  When PHRJ Human Resources Manager Christina Lamborne contacted Ms. D. in January 2015 to recover uniforms still in her possession, Ms. D. reported that Grievant engaged in inappropriate conduct during the class in December.  A formal investigation by R. Craig Adams, Deputy Chief of Operations, ensued.  See R Ex 1.

7.
Grievant acknowledged to the Investigator that he regularly tells dirty jokes in class and has been doing so for nine years without any problem.  He always prefaces his jokes with “I hope I don’t offend anyone, if I do, I apologize.”  See R Ex 1.

8.
Grievant also acknowledged to the Investigator that he addressed Officer M. as “Brahma” when introducing her to the class, and subsequently referred to her as “Brahma Bull Dyke” but did not believe that such comments were inappropriate.  See R Ex 1.

9.
Grievant agreed with the Investigator that his conduct during the training session violated RJCFA policies governing Code of Conduct, EEO/Sexual Harassment, and Oath of Office.  See R Ex 1. 
10.
A predetermination meeting was held on March 4, 2016.  Grievant was informed that disciplinary action up to and including termination was being considered, and he was provided an opportunity to make a statement.     

 
11.
Grievant was subsequently dismissed from employment in accordance with correspondence from April M. Darnell, RJCFA Director of Human Resources, dated March 8, 2016, effective March 23, 2016, which stated, in pertinent part, as follows:

The purpose of this letter is to inform you of my decision to dismiss you as a Correctional Officer V with the Potomac Highlands Regional Jail.  This personnel action is being taken in accordance with the West Virginia Regional Jail Authority Policy #3008 – Authority for Negative Personnel Action.  This is also in compliance with Section 12.2 of the Administrative Rule of the West Virginia Division of Personnel.  You were placed on Suspension Pending the Outcome of an Investigation into allegations of inappropriate behavior and misconduct.  The investigation is now complete.
Although the dismissal will not be effective until March 23, 2016, I am requiring your immediate separation from the workplace and you will be paid up to a maximum of fifteen (15) calendar days’ severance pay instead of being given the opportunity to work out the fifteen calendar day notice period. You do, however, still have the opportunity to respond to the matters of this letter, provided you do so by close of business on March 23, 2016.  These actions are being taken in accordance with subsections 10.1, 10.5, and 12.2 of the Administrative Rule of the West Virginia Division of Personnel, W. Va. Code R. § 143-1-1 et seq.  You will also be paid for all annual leave accrued and unused as of your last working day.

* * *

On March 4, 2016, myself, Director of Human Resources, Katrina Kessel, Assistant Director of Human Resources, J.T. Binion, Chief of Operation, Mike Lawson, Administrator, and Samantha Spaid, Office Assistant, held a predetermination meeting with you.  At that time it was shared with you that disciplinary action, up to and including dismissal, was being considered.  Your response was:

●
Had already spoken to the investigator, Mr. Adkins, about all this.
●
Admitted to referring to a female employee as “Brahma Bull Dyke.”
●
Denied making comments about dildos, pornography and anal sex.

●
Were aware that two employees had resigned because of the incident.


●
Admitted to telling dirty jokes and knew it wasn’t appropriate.

●
You see now that it was wrong.


●
You didn’t mean to be disrespectful.


●
Wasn’t going to admit to something you didn’t do.


●
Don’t know why the others said you said all those other things.


●
You should be disciplined because you were wrong.


●
Would probably get rid of an employee if they did this.

So there is no misunderstanding, my reasons for taking this personnel action, (sic.) the following is a brief description of the information that has been made known to me which led to my decision of termination.

During Defensive Tactics Training Class, you told jokes that were sexual in nature in the presence of five new hire employees.  You then directed questions in reference to watching porn, having anal sex, and owning a dildo, to a female officer.  You then introduced another female officer as “Brahma Bull Dyke” to the entire classroom.

The West Virginia Regional Jail Authority is committed to providing a work environment free from all forms of discrimination and harassment.  Since your employment date of November 16, 2003, you have attended in-service training every year, which includes Equal Employment Opportunity (EEO) training.
On November 2, 2011, January 24, 2012 and March 4, 2014, you signed a document entitled “Prohibited Workplace Harassment” acknowledging that you had read and understood the contents contained in the document.  The document reads: “Employees have the right to be free from illegal and non-discriminatory hostile workplace harassment on the job . . . hostile workplace harassment will not be tolerated within the workplace and will result in appropriate disciplinary action, up to and including dismissal.” 
Your inappropriate behavior and comments violates the West Virginia Division of Personnel’s Prohibited Workplace Harassment Policy which states:

A.
Illegal harassment is prohibited by the West Virginia Human Rights Act and Title VII of the Civil Rights Act of 1964 where such conduct has the purpose or effect of interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.
3.
Any employee found to be in violation of the policy is subject to disciplinary action up to and including dismissal.

You have also violated the West Virginia Regional Jail Authority Policy and Procedures #3010 – Code of Conduct:
#19 – All employees shall conduct themselves, whether on or off duty, in a manner which earns the public trust and confidence inherent to their position.  No employee shall bring discredit to their professional responsibilities, the Authority, or public service.
#33 – At all times, employees shall maintain a professional demeanor and are to be respectful, polite, and courteous and refrain from using abusive and obscene language in their contacts with inmates, other employees, and the public.  This is a prime factor in maintaining order, control and good discipline in the facility.

#37 – No employee shall discriminate against another employee or applicant because of race, religion, sex, national origin, age, handicap, or any reprisal action taken against an employee for filing a discrimination complaint or grievance.

Your negligent responsibilities is (sic.) one of inability or unwillingness to effectively perform the functions of your position as a Correctional Officer V (Lieutenant) in a professional manner, and to adjust to the goals of the Potomac Highlands Regional Jail.  It is management’s obligation to maintain good employee/employer relations within the workforce.  If an employer were to permit behavior such as that which you have exhibited, it would create a source of mistrust of management’s willingness to take appropriate action to ensure continued good labor relations.  No employer is expected to suffer the employment of an individual whose behavior is such that it prevents a harmonious working atmosphere.
As a Lieutenant, you are required to observe a higher standard of conduct as you serve as a role model for employees.  It is your basic responsibility to set an example for employees as to how they are to interpret and apply WV Regional Jail Authority policies and procedures, and how to respond to problems they confront in their daily activities.  The employees under your supervision rely on you for training, leadership, and direction in complying with the rules and regulations.  It is then the subordinate’s responsibility to apply your instructions in the workplace.  I conclude that your behavior make (sic.) it difficult, if not impossible, to enforce compliance with policy by your staff.  Your behavior causes you to be ineffectual in providing leadership and is not an acceptable behavior for employees to emulate. 

Previous disciplinary actions include the following:

September 21, 2006 – Suspended – Inappropriate Conduct

December 25, 2009 – Suspended – Poor Performance

June 10, 2013 – Suspended – Inappropriate Conduct and Insubordination

August 27,2015Suspended – Inappropriate Conduct, including inappropriate language

July 16, 2015 – Written Reprimand – Failure to report in a timely manner

You have been placed on Leave Restriction on two separate occasions for your frequent absences.

The State of West Virginia and its agencies have reason to expect their employees to observe a standard of conduct which will not reflect discredit on the abilities and integrity of their employees’ capability.  I believe the nature of your behavior is sufficient to cause me to conclude that you did not meet a reasonable standard of conduct as an employee of the WV Regional Jail Authority, Potomac Highlands Regional Jail, thus warranting this dismissal.

* * *

J Ex 1 (emphasis in original)
.
Discussion

Because this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 51, 380 S.E.2d 216, 218 (1989).  The judicial standard in West Virginia requires that “dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Service Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965).


As a supervisor, Grievant may be held to a higher standard of conduct, because he is properly expected to set an example for those employees under his supervision, and to enforce the employer’s proper rules and regulations, as well as implement the directives of his supervisors.  Hall v. Div. of Juvenile Serv., Docket No. 2011-0100-MAPS (June 23, 2011); Lilly v. Dep’t of Transp., Docket No. 07-DOH-387 (June 30, 2008); Wiley v. W. Va. Div. of Natural Res., Parks & Recreation, Docket No. 96-DNR-515 (Mar. 26, 1998).
Respondent introduced a written investigation report to support the decision to terminate Grievant’s employment.  This document consists entirely of hearsay statements. An administrative law judge must determine what weight, if any, is to be given to hearsay evidence in a disciplinary proceeding.  Comfort v. Regional Jail & Corr. Facility Auth., Docket No. 2013-1459-CONS (Apr. 18, 2013); Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Miller v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).  The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996). 
In the absence of any sworn witness testimony, a hearsay investigative report, standing alone, may be insufficient to meet the employer’s obligation to prove the charges in a disciplinary action by a preponderance of the evidence.  See Comfort v. Regional Jail & Corr. Facility Auth., supra.  However, Grievant here acknowledged during his sworn testimony that the events transpired much as alleged, except for certain factual allegations regarding who said what to Officer A.D.  Grievant candidly admitted that he made certain statements to the class regarding Officer H.M, and told off-color jokes, arguing that these actions were not offensive to Officer H.M., or were not serious enough to warrant termination of his employment. 

As Grievant stated in his statement of grievance, he was teaching a Defensive Tactics Class at Potomac Highlands Regional Jail in December 2015 when he “attempted to lighten the mood” by “telling a few jokes during a class break.”  Grievant further states: “The other students returned in kind and also began telling jokes.  Nobody was directing jokes at any one person, they were told to the entire class.”      Consistent with these admissions, during his Level Three testimony, Grievant substantially corroborated significant portions of the statements included in the investigative report upon which Respondent relied in taking this disciplinary action.  See R Ex 1.

Grievant takes exception only with the portion of the charges which indicate that he made inappropriate comments or directed inappropriate questions to a female officer in the class, A.D., who subsequently resigned her employment with the agency.  Significantly, Grievant does not contend that these offensive comments were not made during the class he was leading, or that they took place during the time frame after he began telling off-color jokes, but that he was not the individual in the class who directed the comments at this individual.  Grievant presented evidence in the form of a Facebook conversation over the Internet between Mrs. Cole and Ms. D. wherein Ms. D. stated that “everything I reported was true” and, in regard to Grievant, indicated that “he was the ring leader.”  See G Ex 1.   Ms. D. also stated that “I really don’t want to go in to (sic.) detail, but they brought up asking if I watched porn, and asking me about dildos and such.”   See G Ex 1.
  
This evidence tends to corroborate the allegations contained in RJCFA’s pre-termination investigation and the termination notice issued to Grievant. Ms. D’s statements that she did not initiate a complaint against Grievant, or that she did not want to get him fired, do not mitigate the misconduct alleged.  Indeed, Grievant’s quibbling over whether inappropriate and offensive comments of a sexual nature were directly communicated to Ms. D. by Grievant, or by one of her classmates during the conversation which evolved out of Grievant’s off-color jokes, demonstrates that Grievant still fails to comprehend that his position as a supervisor required him to steer clear of topics that a reasonable employee would find offensive.  Simply stating, “If I offend anyone, I apologize,” before proceeding to tell off-color, offensive jokes, does nothing to relieve Grievant of his responsibility for his offensive statements. It is not surprising that Ms. D. resigned from her position as a Correctional Officer following this class.  Although Grievant sincerely wants his job back, the record demonstrates that Grievant still does not appreciate the responsibilities attached to serving in a supervisory capacity.   
When an employer has notice of prohibited harassment, it should take prompt remedial action reasonably calculated to end the harassment.  EEOC v. Central Wholesalers, Inc., 573 F.3d 167, 178 (4th Cir. 2009); Fairmont Specialty Serv. v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 96-97, 522 S.E.2d 180, 190-91 (1999).  See EEOC v. Sunbelt Rentals, Inc., 521 F.3d 306, 319 (4th Cir. 2008).  Where an employer implements timely and adequate corrective measures after harassing conduct has come to its attention, the employer may not be held liable for the hostile work environment.  Dennis v. County of Fairfax, 55 F.3d 151, 156 (4th Cir. 1995).  State employees may be disciplined for sexual harassment where their conduct creates an intimidating, hostile or offensive work environment for one or more employees.  Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Hall v. W. Va. Dep’t of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997); Turner v. W. Va. Div. of Highways, Docket No. 94-DOH-594 (Feb. 28, 1995); Stonestreet v. W. Va. Dep’t of Admin., Docket No. 93-ADMN-182 (Nov. 30, 1993).  Thus, RJCFA had a proper basis for terminating Grievant.   
A contention that a particular disciplinary action is excessive constitutes an affirmative defense, and Grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the agency’s discretion, or an inherent disproportion between the offense and the personnel action.  Plantz v. Dep’t of Health & Human Res., Docket No. 2012-0756-DHHR (Mar. 13, 2013).  See Witcher v. W. Va. Div. of Corrections, Docket No. 2010-0817-MAPS (Aug. 3, 2010); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).  Further, this Grievance Board has previously concluded that “[m]itigation of the punishment imposed by the employer is extraordinary relief and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).

The termination notice issued to Grievant on March 8, 2016, states that Grievant was previously suspended on four occasions since 2006, three times for inappropriate conduct, and once for poor performance.  The notice further indicates that Grievant was issued a written reprimand for failure to report in a timely manner.  See J Ex 1.  Grievant was also placed on leave restriction on two occasions due to frequent absences.  See J Ex 1.  Grievant did not take issue with this recital of his disciplinary history.   


Although Grievant has been employed by Respondent for more than ten years, his prior disciplinary record is far from stellar.  Grievant admits that his conduct during the training session violated Respondent’s Code of Conduct for its employees.  Grievant argues that his conduct warrants only a lengthy suspension, rather than termination.  However, Grievant failed to demonstrate that in the circumstances presented, the penalty of termination was excessive, or an arbitrary and capricious exercise of disciplinary authority.  See Martin v. W. Va. State Fire Comm’n, supra.

The following Conclusions of Law support the Decision reached.

Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir. W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


3.
State employees may be disciplined for sexual harassment where their conduct creates an intimidating, hostile or offensive work environment for one or more employees.  Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Hall v. W. Va. Dep’t of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997); Turner v. W. Va. Div. of Highways, Docket No. 94-DOH-594 (Feb. 28, 1995); Stonestreet v. W. Va. Dep’t of Admin., Docket No. 93-ADMN-182 (Nov. 30, 1993). 


4
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Comfort v. Regional Jail & Corr. Facility Auth., Docket No. 2013-1459-CONS (Apr. 18, 2013); Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).  See Warner v. Dep’t of Health & Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008). 

5.
The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).

6.
Hearsay evidence is admissible in the grievance procedure for public employees, but there is no requirement, statutory or otherwise, that it be afforded any particular weight.  Generally, written statements, even affidavits, may be discounted or disregarded unless the offering party can provide a valid reason for not presenting the testimony of the persons making them.  Comfort v. Regional Jail & Corr. Facility Auth., supra.  See Simpson v. W. Va. Univ., supra; Cook v. W. Va. Div. of Corr., Docket No. 96-CORR-037 (Oct. 31, 1997).

7.
“Mitigation of the punishment imposed by the employer is extraordinary relief and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Lanham v. W. Va. Dep’t of Transp., supra; Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).


8.
Respondent proved the charges against Grievant, and demonstrated good cause for his dismissal.  In the circumstances presented, the penalty of termination was not disproportionate to the offense established.



Accordingly, this grievance is DENIED.

Any party or the Division of Personnel may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:  June 28, 2016



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� The female employees who are the alleged victims in this matter will be identified only by their initials, consistent with the Grievance Board’s policy respecting the privacy of individuals in such circumstances.  See Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995); Parks v. W. Va. Dep’t of Health & Human Res., Docket No. 94-HHR-109 (Oct. 31, 1994); Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 23, 1994).


� Respondent’s counsel withdrew the allegation of discrimination under RJCFA’s Code of Conduct during the Level Three hearing.
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