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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BRADLEY HOWARD and BEVERLY BROOKS,



Grievants,

v.






Docket No. 2015-1630-CONS

MARSHALL COUNTY BOARD OF EDUCATION,



Respondents.


DECISION


Grievants, Bradley Howard and Beverly Brooks, are employed by the Marshall County Board of Education as bus operators, filed a level three grievance form dated January 20, 2016, alleging:

Respondent employed two employees with less seniority than Grievants to fill summer bus operator positions for the summer of 2015.  Grievants allege a violation of W. Va. Code 18-5-39, 18A-4-8b and 18A-4-8g.

For relief, Gievants request the following:

Grievants seek compensation for lost wages and benefits, pecuniary and nonpecuniary, with interest.  Grievants also seek “summer seniority” for the summer of 2015 and the attendant recall preference for filling summer bus operator positions in future summers.


This grievance was denied at level one following a conference by decision dated August 17, 2015, and issued by the designee of the chief administrator.  A level two mediation session was conducted on January 7, 2016.  Grievants perfected their appeal to level three on January 20, 2016.  A level three evidentiary hearing was conducted before the undersigned on May 9, 2016, at the Westover office of the Grievance Board.  Grievants appeared in person and by their counsel, John Everett Roush, West Virginia School 
Service Personnel Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on June 24, 2016.


Synopsis


Grievants are employed by Respondent as regular bus operators.  Grievants argue that, as more senior regularly employed bus operators, they are entitled to preference for a summer job awarded to another applicant.  Based on the unique facts of this case, Grievants were unable to establish that Respondent’s use of the arbitrary and capricious standard in filling the position was a violation of the applicable law.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievants are employed by Respondent as bus operators.  Ms. Brooks’s seniority date as a regular bus operator is December 20, 2004.  Ms. Brooks has never worked in a summer school bus operator position. Mr. Howard’s seniority date as a regular bus operator is November 3, 2008.  Mr. Howard has never worked in a summer school bus operator position.


2.
Susan Dunham worked in the position at issue as a bus operator during the 2014 summer school.  Ms. Dunham’s seniority date as a regular bus operator is February 28, 2011.  She was working as a substitute for David Seals, another bus operator who was using sick leave during the summer.


3.
In early April of 2014, Respondent posted for six summer bus operator positions.  These positions were awarded to Tonda Anderson, Paul Blake, Mary Brooks, David Seals, James Tasker, and Brad Varlas.


4.
During the summer of 2014, although bus operator David Seals held a summer bus operator position, he was unable to drive the route due to illness.  Likewise, Brad Varlas held a summer bus operator position in 2014, but was unable to work during the 2014 summer school.  However, neither Mr. Seals nor Mr. Varlas requested a leave of absence from the Respondent and neither was granted a leave of absence.


5.
During the summer of 2014, Ms. Dunham served as Mr. Seals’s long-term substitute.  She drove Mr. Seals’s summer bus route for the entire summer school period.  During the summer of 2014, Jerry Gump served as Brad Varlas’s long-term substitute.  Jerry Gump drove Mr. Varlas’s summer bus route for the entire summer school period.


6.
In the early spring of 2015, Mr. Seals resigned from all employment with Respondent.  The bus route Mr. Seals was entitled to for the summer of 2014 still existed in the summer of 2015.


7.
On April 27, 2015, Respondent posted job #S-78 which advertised up to six summer bus operator positions for summer 2015.  On April 28, 2015, Ms. Brooks bid on #S-78.  On April 28, 2015, David Magers bid on #S-78.
  On April 29, 2015, Ms. Dunham bid on #S-78.  On May 1, 2015, Mr. Howard bid on #S-78.


8.
At Respondent’s meeting on May 12, 2015, these summer bus operator positions were awarded to Tonda Anderson, Paul Blake, Mary Brooks, James Tasker, Brad Varlas, and David Magers.


9.
Only one of the six bus operators from summer 2014 was not hired to return in one of the six bus operator positions for summer 2015, David Seals.  The position previously held by Mr. Seals was vacant because of his retirement.


10.
Jerry Gump worked as a summer substitute for Paul Blake during the summer of 2015.  Brad Varlas was able to work in his summer bus operator position during the summer of 2015.


11.
After reviewing W. Va. Code § 18-5-39 and the decision of the West Virginia Supreme Court of Appeals styled Eisentrout v. Preston County Bd. of Educ., Case No. 12-1464 (W. Va. Supreme Court of Appeals, filed June 28, 2013), Respondent’s Assistant Superintendent/Personnel Director Corey Murphy decided that Respondent had erred by following W. Va. Code § 18A-4-8b in hiring Mr. Magers to fill the position previously held by Mr. Seals.  Mr. Murphy felt that the statute did not address how to fill this particular position given the applicable facts. 


12.
Mr. Murphy indicated that because W. Va. Code § 18-5-39 did not address how to fill the position previously held by Mr. Seals, and given the number of days that Ms. Dunham had previously served the summer school program as a bus operator, most recently in Mr. Seals’s summer job, and the fact that the other applicants had never worked as bus operators for the summer school program, that Ms. Dunham should be awarded the summer bus operator position previously held by Mr. Seals.


13.
On May 26, 2015, Respondent rescinded the hire of Mr. Magers and hired Ms. Dunham for one of the six summer bus operator positions.


14.
During the summer of 2015, it became apparent that one additional bus route was needed to accommodate all of the students being served by the summer program.  Without informing the administration, David Smith, Transportation Director, added a seventh summer bus operator position for the 2015 summer school.  David Magers was hired to fill this newly-created seventh position.


15.
David Magers has more regular seniority than Ms. Brooks and Mr. Howard.


16.
Mr. Howard worked throughout the 2015 summer school as a handyman.  Ms. Brooks worked throughout the 2015 summer school as a substitute bus operator for her sister Mary Brooks.


17.
Neither Grievant filed a grievance regarding the filling of the seventh summer bus operator position that was awarded to David Magers by the Transportation Director, David Smith.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


While many of the situations and factors affecting how a service employee is hired for a summer position are addressed by W. Va. Code § 18-5-39, the situation in this grievance is not.
  The position at issue was not newly created.  There were six summer bus operator positions in summer 2014 and job posting #S-78 called for six summer bus operator positions for summer 2015.  The job awarded to Ms. Dunham was not held by an employee on a board-approved leave of absence.  In addition, the employee who held this position in the prior summer was not unavailable.  See Eisentrout v. Preston County Bd. of Educ., Case No 12-1464 (W. Va. Supreme Court of Appeals, filed June 28, 2013) (finding that retired service employees who worked in a summer school position the prior summer are not “unavailable employees” because they are not employed at all.).  


In the instant case, David Seals held the same position at issue during the summer of 2014.  During the summer 2014, Ms. Dunham worked in Mr. Seals’s summer position as a summer substitute.  Mr. Seals was not able to work during summer 2014.  However, Mr. Seals did not request nor did Respondent grant him a leave of absence.  Prior to the summer of 2015, Mr. Seals retired.  According to the Eisentrout decision, Mr. Seals could not have been considered an “unavailable employee” within the meaning of W. Va. Code § 18-5-39(f).  Therefore, the was no legal reason for Respondent to fill the position at issue pursuant to W. Va. Code § 18A-4-8b.


Respondent concedes that if the position at issue had been filled under W. Va. Code § 18A-4-8B, that Ms. Dunham would not have been the most senior applicant and would not have been hired.  David Magers would have been the hire.  However, Respondent was not authorized or required by W. Va. Code § 18-5-39 to fill this position pursuant to W. Va. Code § 18A-4-8b.  That statutory lack of instruction left Respondent to fill the position by any reasonable means that would be in the best interest of the school system.
  In this case, Respondent hired the applicant who worked in the very same position throughout the prior summer.  In doing so, Respondent honored Ms. Dunham’s prior summer service and served the needs of students by hiring a bus operator who was familiar with the summer program.  That decision cannot reasonably be characterized as arbitrary and capricious.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
W. Va. Code § 18-5-39(f) which provides, in relevant part, as follows:


Notwithstanding any other provision of the code to the contrary, the county board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight [18A-4-8], article four, chapter eighteen-a of this code.  An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists during any succeeding summer.  If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b [18A-4-8b], article four, chapter eighteen-a of this code.


3.
“Personnel actions of a county board of education which are not encompassed by statute are reviewed against the ‘arbitrary and capricious’ standard . . .”  Wellman v. Mercer County Bd. of Educ., Docket No. 95-27-327 (Nov. 30, 1995).


4.
Respondent hired the applicant who worked in the very same position throughout the prior summer as a substitute.  Respondent honored Ms. Dunham’s prior summer service and served the needs of students by hiring a bus operator who was very familiar with the summer program.  Grievants did not establish by a preponderance of the evidence that this decision was arbitrary and capricious.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).  

Date:
 July 27, 2016                                   
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�David Magers’s seniority date as a regular bus operator is September 6, 1995.


�Service employees who worked during the prior summer in a position that still exist in the coming summer are entitled to retain that position.  Second, if there will be fewer service positions in the upcoming summer in a particular program or classification than there were last summer, boards are required to retain service personnel in these positions based upon the length of service time in the particular summer program or classification.  Third, when a summer service position is newly created or the employee who served in the position last summer is unavailable to work this summer, such positions must be posted and filled pursuant to W. Va. Code § 18A-4-8b.  Finally, if the service employee who worked in the position last summer is on a board-approved leave of absence, his or her position must be posted and filled in accordance with W. Va. Code § 18A-4-8b.


�See Wellman v. Mercer County Bd. of Educ., Docket No. 95-27-327 (Nov. 30, 1995).


�"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). 






