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D E C I S I O N
Granville Sims, Jr., Grievant, filed this grievance against his employer the West Virginia Division of Highways ("DOH"), Respondent, protesting his non-selection for the position of Transportation Crew Supervisor.  The original grievance was filed on October 2, 2015, asserting “[n]onselection for foreman.”  The relief sought as stated was “[t]o be made whole in every way including selection with back pay & interest.”
A conference was held at level one on November 5, 2015, and the grievance was denied at that level on December 1, 2015.  Grievant appealed to level two on December 4, 2015, and a mediation session was held on January 27, 2016.  Grievant appealed to level three on February 3, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on May 13, 2016, at the Grievance Board(s Beckley facility.  Grievant appeared in person and was represented by Gordon Simmons, Union Steward, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by its counsel Chad M. Cardinal, Esquire, DOH Legal Division.  The parties were provided the opportunity to submit fact/law proposals. This matter became mature for decision on or about June 13, 2016, the assigned date for the submission of the parties' proposed findings of fact and conclusions of law.  Grievant and Respondent submitted fact/law proposals.


Synopsis
Grievant alleged that he should have been selected over the successful applicant for the position of Transportation Crew Supervisor.  An interview committee was appointed to recommend a candidate for the position.  After the interviews, the committee recommended the Intervenor for the position based upon his qualifications and his interview performance.  Grievant failed to establish any unlawful action.  It was not established that Respondent acted arbitrarily or capriciously or abused its broad discretion in selecting the Intervenor for the position.  Grievant failed to persuasively demonstrate that he was the most qualified applicant for the position.  This grievance is DENIED. 
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.

Findings of Fact
1. Grievant is employed by Respondent as a Transportation Worker/Equipment Operator in Respondent’s District Nine operations. Grievant began employment with Respondent in February 1999. 

2. Respondent posted a position for a Transportation Crew Supervisor in District Nine (D-9) on August 3, 2016.  The job description listed qualifications for the position.
3. Interviews for the position were held on August 27, 2015. 
4. Grievant, Intervenor, and four other individuals applied for the positon. There were six internal applicants pursuant to the Internal Application and Interview Log dated September 4, 2015. 

5. Mathew R. Curry, Intervenor, was selected and subsequently approved for the Transportation Crew Supervisor position by Respondent and the WV Division of Personnel with an effective date of October 3, 2015.

6. The applicants were interviewed by an interviewing panel consisting of Melinda Gibson and Steve Hawkins.  The same questions were asked of all the applicants in the interview and their responses were recorded by the interviewers.

7. Melinda Gibson is an Administrative Service Manager for D-9 (Human Resources Coordinator).

8. Steven Hawkins is the Highway Administrator for D-9, (Supervisor II).

9. A summary of the interview is written as an “Application Evaluation Record.” The form(s) are used throughout the agency during interviews. The evaluation record indicates whether the applicant meets, does not meet, or exceeds the minimum requirements for the job posting.  Additionally, there is a “comment section” for the interviewers to note any pertinent information during the interview. 
10. Candidates were asked the same written questions and rated on the same qualifications including education, relevant experience, knowledge, skills and abilities, interpersonal skills, flexibility/adaptability and presentability.

11. Weight was given to the candidate(s interview performance in determining the candidate with the highest qualifications for the position.

12. Responses were assessed individually by the committee, and the overall interview performance of each candidate was determined.
13. Steven Hawkins and Melinda Gibson, the interview committee, conferred and agreed that Matthew Curry was the most qualified applicant in part due to his ability to manage others, his experience in managerial roles, and his computer and office management skills.

14. Intervenor Matthew R. Curry, prior to receiving the Transportation Crew Supervisor position, was employed by Respondent as a Transportation Worker 2 Equipment Operator.  Further, Mr. Curry possessed supervisory experience both with Respondent and previous employment.
 SEQ CHAPTER \h \r 1Discussion


In this non-disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008)  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 

Grievant’s argues that the selection process was flawed making a number of allegations.  Grievant contends he should have been selected for the posted position of Transportation Crew Supervisor.  Grievant asserts he is qualified, has supervisory experience, and has more seniority than the successful applicant.  It is Grievant(s proposition that Respondent unlawfully deprived him of the position by not equitably assessing pertinent information and relevant factors.  


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).

Grievant disagrees with Respondent’s selection. He is of the belief that due deference to his longevity and alleged superior supervisory experience was not adequately credited to him over that of the successful applicant.  This difference in recognized supervisory experience was not the determining factor of Respondent(s determination.  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993). "The fact that [some of] this testimony is offered in written form does not alter this responsibility." Browning v. Mingo County Bd. of Educ., Docket No. 96-29-154 (Sept. 30, 1996). The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.   See Holmes v. Bd. of Directors/W.Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999); Perdue, supra
The undersigned Administrative Law Judge, who had the opportunity to observe the demeanor of the witnesses and to assess the words and actions during testimony, determines it prudent to specifically highlight the testimony of interview panel member Steven Hawkins to be credible.  Administrator Hawkins’ statements did not appear to be rehearsed or insincere.  Administrator Hawkins attempted to be straightforward in responding to questions and relevant issue(s).  Administrator Hawkins’ attitude during his testimony indicated he understood the importance of the information he was conveying.  The testimony was factually instrumental regarding some of Respondent’s actions and rationale for the actions taken.  Respondent’s witness did not visually demonstrate a bias, and the information presented was readily plausible.  Having observed the speech pattern, mannerisms, expressions, demeanor, and the body language of interview committee member Hawkins, this trier of fact finds the testimony to be reliable.
What is of record is the interview panel’s opinion that Grievant was not the best choice for the supervisory role.  This Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005). Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).  Respondent was of the opinion that Intervenor possessed skills in computers, clerical skills, and other attributes which were deemed beneficial for the open supervisory position.
Grievant testified that he worked as acting crew leader from the time former crew leader Greg King(s departure on February 15, 2015, until the time of the interviews and the selection of Intervenor as Mr. King’s replacement.  Thus, it is noted that Grievant was instrumental in running the crew after the former crew leader Greg King transferred.  To what degree Grievant served as a working foreman as opposed to the appointed crew leader or visa-versa is debatable.
  The distinction between the two titles, in the minds of some, may be with regard to responsibility, one being the individual working day-to-day within the crew and the other being the appointed leader responsible for the crew’s activities.  Crew members tend to recognize the individual they work shoulder to shoulder with as their leader, whether designated the foreman or acting crew leader.  Governmental agencies tend to recognize proper job titles and the due deference assigned to such positions. 

Grievant had been given occasional crew leader upgrades during his tenure.  This was acknowledged by Highway Administrator Hawkins.  Grievant(s application stated that, during his more than 16 years on the interstate: (I have been leading crew personnel by motivating, planning, organizing, and assigning daily work for the construction, maintenance, and repair of interstate roads for at least two years.( G Ex 3   Nevertheless, Administrator Hawkins, a member of the interview panel, testified that Grievant was not even the second choice for the position.  Hawkins testified that the selected applicant possessed talents and clerical skills as a manager which he felt Grievant lacked. Also see interview packages, G Ex 3 and 4 
 SEQ CHAPTER \h \r 1Grievant’s contentions and allegations were not dismissed without due consideration.  However, Grievant did not establish a flaw in the selection process which necessitates the reversal of Respondent(s discretion.  Testimony was presented that Intervenor was not on work site locations as often as his predecessor to the supervisor position, inferring lessen qualified candidate. This information is interesting but not determinative of the pending issue.  It is also of record, and acknowledged that it is not necessary for a supervisor to be on a work site location at all times and that many tasks of a supervisor require them to do administrative work in the office.  

In selection decisions, individuals making the determinations should be able to offer a meaningful explanation for the conclusion that the successful applicant was the best fit. Coleman v. Department of Health and Human Resources, Docket No. 03-HHR-318 (January 27, 2004).  Respondent did just that. Respondent was of the opinion and persuasively explained that Intervenor was the most qualified applicant in part due to his ability to manage others, his experience in managerial roles, and his computer and office management skills.  Grievant’s supervisory experience was not the determining factor of Respondent(s determination.  See L-3 testimony 

An interview committee was appointed to recommend a candidate for the position.  After the interviews, the committee selected the Intervenor for the position based upon his qualifications, experience and his interview performance. Respondent was of the opinion that Intervenor possessed identifiable administrative (e.g., computers) skills, and other attributes which were deemed beneficial for the open supervisory position.  Further, it is not established that Grievant’s chronological employment with Respondent, in and of itself, establishes Grievant to be more qualified.

In summation, while Grievant met the qualifications for the position, he did not adequately demonstrate to the interview panel that he was more qualified than the successful applicant.  In review of Grievant(s qualifications, interview scores and employment history with Respondent, it cannot be said that the Respondent(s selection of applicant Curry was without due consideration, or in disregard of pertinent facts and circumstances of the job responsibilities.  Although it is understandable that Grievant would perceive his lengthy employment and knowledge of the working crew as making him uniquely qualified, the ultimate decision is based upon a determination as to which candidate would do the best over-all job.  Grievant(s perception awards more weight for factors beneficial to his interest.  Grievant(s contentions were not proven to be decisive factors. In this case, the interview/selection panel member credibly explained that applicant Mathew Curry, Intervenor, was determined more suited than Grievant, and the undersigned does not find abuse of the ample discretion afforded Respondent regarding this decision.  Grievant did not prove there was a flaw in the selection process which necessitates the reversal of Respondent(s discretion.  Grievant has failed to meet his burden of proof and establish the selection process was arbitrary, capricious or an abuse of discretion.
Grievant failed to establish any unlawful action.  Grievant failed to demonstrate that he was the most qualified applicant for the Transportation Crew Supervisory position in discussion. 
 SEQ CHAPTER \h \r 1Conclusions of Law

1.
The subject matter of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).   

2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 


4.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion." Trimboli v. Dep't of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

5.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


6.
“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).

7.
Grievant has failed to prove by a preponderance of the evidence that Respondent's selection decision for the position at issue was arbitrary and capricious, unlawful, or unreasonable under the circumstances.

8.
Grievant failed to demonstrate that the successful applicant was not qualified for the position, or that there was a significant flaw in the selection process.


9.
Grievant failed to demonstrate that he was the most qualified applicant for the position.

Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  July 11, 2016



_____________________________

Landon R. Brown

Administrative Law Judge
�  Whether there is a distinction between a working foreman and an appointed crew leader is somewhat convoluted in the fact pattern of this matter.  The terms are used interchangeably by some and used by others to distinguish perceived level of authority.  Administrator Hawkins was non-specific regarding what difference he believed to exist between (lead( and (crew leader/crew supervisor/foreman( job functions.  


�  The issue of seniority is not new to selection cases. West Virginia Code ( 29-6-10(4) requires an employer to consider seniority in selection decisions (if some or all of the eligible employees have substantially equal or similar qualifications[.]( Grievant's position does not adequately recognize an agency's discretion in selection decisions. Seniority does not guarantee an applicant a promotion or a raise in compensation.  Seniority is not always an accurate measure of an individual’s skill set.  (If the qualifications of the applicants are similar or substantially equal, the statute still does not require that the most senior applicant be selected.  It says that seniority must then be considered as a factor in the decision-making process.(  Honaker v. Bur. of Emp. Programs, Docket No. 01-BEP-623 (Mar. 18, 2003).  "The employer retains the discretion to discern whether one candidate has superior qualifications than another, without regard to seniority as a factor."  Lewis v. W. Va. Dep(t of Admin., Docket No. 96-DOA-027 (June 7, 1996). See Claypool v. Dep't of Transp., Docket No. 2010-0751-DOT (Aug. 31, 2011).





