THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JOHNNY JOSEPH BOARDMAN,



Grievant,

v.






Docket No. 2016-0685-DOC
DIVISION OF NATURAL RESOURCES,



Respondent.

DISMISSAL ORDER

Grievant, Johnny Joseph Boardman, filed a level one grievance against his employer, the West Virginia Division of Natural Resources (DNR), on October 20, 2015.  His statement of grievance relates to an event that transpired on May 24, 2011. Grievant contends he suffered injury and/or disease as a result of performing his job duties. Grievant requests monetary relief for medical expenses, pain and suffering. Grievant also maintains there has been additional stress due to related activity and Respondent should provide written apologies for events that have transpired. 

By Decision dated December 16, 2015, the level one chief administrator ruled that the grievance was not timely filed and that the relief sought was not available through the grievance process. Grievant appealed to level two on December 23, 2015, and a mediation session was held on February 26, 2016.  Grievant appealed to level three on March 2, 2016.  On March 21, 2016, Respondent, by counsel, filed a Motion to Dismiss providing that the grievance was not timely filed and for failure to state a claim upon which relief can be granted.  A telephone conference was conducted on May 20, 2016, regarding the motion and proper disposition of the grievance.  Respondent and Grievant had the opportunity to address the motion, theory of the grievance and other outstanding issue(s).  Grievant appeared pro se.  Respondent appeared by its counsel, William R. Valentino, Assistant Attorney General.

Synopsis


The record of this matter demonstrates that Grievant failed to file a grievance within fifteen days following the occurrence of the event upon which the grievance is based, and that Grievant is seeking relief wholly unavailable from the Grievance Board.  Accordingly, Respondent’s motion is granted and this grievance is dismissed.


The following Findings of Fact are undisputed in this grievance.
Findings of Fact


1.
Grievant, Johnny Joseph Boardman, is employed by Respondent as a Maintenance Worker at the Kanawha State Forest.


2.
Grievant suffered a workplace injury caused by using his bare hands to apply hydraulic cement to fix cracks in the Kanawha State Forest pool on May 24, 2011.  Mr. Boardman claims he has undergone medical treatment stemming from this event (injury) for the past four years.

3.
According to the statement of grievance, Grievant was unequivocally aware of his alleged injury within a day or two of May 24, 2011.


4.
Grievant filed a grievance against Respondent with the West Virginia Public Employees Grievance Board on October 20, 2015, requesting monetary damages for injuries allegedly received on May 24, 2011, while in the course of his employment.


5.
Grievant did not file this grievance within fifteen working days following May 24, 2011.  The fifteen working-days deadline, after the occurrence of the event on which this grievance is based and when Grievant unequivocally knew of the facts giving rise to this grievance, is June 15, 2011.


6.
Grievant did not offer a legal basis to excuse his failure to file in a timely manner.
Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  The issue before the undersigned is Respondent’s Motion to Dismiss.  

Respondent has first asked that this grievance be dismissed as untimely filed. The burden of proof is on a Respondent to prove untimeliness by a preponderance of the evidence.  Craig v. Dep't of Health & Human Res., Docket No. 98-HHR-334 (June 24, 1999); Hale & Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  “The generally accepted meaning of preponderance of the evidence is ‘more likely than not.”’  Jackson v. State Farm Mut. Auto. Ins. Co., 215 W. Va. 634, 640, 600 S.E.2d 346, 352 (2004).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Hunt v. W. Va. Bureau of Empl. Programs, Docket No. 97-BEP-412 (Dec. 31, 1997); Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).  If the Respondent meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).


West Virginia Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  West Virginia Code § 6C-2-4(a)(1) identifies the time limits for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . .


The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998). See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).


Grievant claims he suffered a workplace injury caused by using his bare hands to apply hydraulic cement to fix cracks in the Kanawha State Forest pool on May 24, 2011.  Grievant further claims he has undergone medical treatment for this injury for the past four years.  Nevertheless, the underlying grievance was date stamped as received by the Public Employees Grievance Board on October 20, 2015.  


The time frame for filing this grievance began to run when Grievant learned of his alleged injury. The statement of grievance established that Grievant was aware of the alleged injury within a day or two of May 24, 2011.  Therefore, the latest deadline for filing a grievance challenging the action of Respondent was on or around June 15, 2011.  This grievance was not filed until October 20, 2015.  


The October 20, 2015 filing date of the grievance form is approximately four years and four months following the occurrence of the event on which this grievance is based and when, unequivocally, Grievant knew of the fact(s) giving rise to his grievance.  Grievant did not file his grievance within fifteen days of the event upon which it is based.  Respondent has met its burden of proving, by a preponderance of the evidence, that this grievance was untimely filed.


Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996).  See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  


Grievant was aware of the motion to dismiss. Grievant did not submit any written documents in response to Respondent's Motion to Dismiss.  A telephone conference with the parties was held on May 20, 2016, regarding the motion and proper disposition of the grievance.  Grievant did not provide an adequate basis to excuse his failure to file in a timely manner.

Respondent further asserted that this grievance must be dismissed since no remedy is sought which can be granted. When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence.  See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep't of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).


The West Virginia Public Employees Grievance Board Procedural Rule states the following:

6.11. Failure to State a Claim — A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

153 C.S.R. 1 § 6.11.

Grievant’s requested relief in his grievance was monetary damages for pain and suffering.  In a second written statement filed by Grievant upon his level three appeal, Grievant stated he would “like to resolve this [grievance]…”  In his explanation of this statement at the telephonic conference, Grievant requested an apology and acceptance of responsibility from Respondent, assistance in traveling to medical appointments and costs for medical expenses.  

The Grievance Board does not award tort-like or punitive damages. The grievance procedure allows for fair and equitable relief, which has been interpreted by the Grievance Board to encompass such issues as back pay, travel reimbursement, and overtime, but not to include punitive or tort-like damages for pain and suffering.  Troutman v. Dept. of Health and Human Res./William R. Sharpe Jr. Hospital, Docket No. 2013-0630-DHHR (April 26, 2013).   Further, an apology is not available as relief from this Grievance Board.  Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990).

Accordingly, the grievance is DISMISSED.
Conclusions of Law


1.
 SEQ CHAPTER \h \r 1When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991). “The generally accepted meaning of preponderance of the evidence is ‘more likely than not.’”  Jackson v. State Farm Mut. Auto. Ins. Co., 215 W. Va. 634, 640, 600 S.E.2d 346, 352 (2004).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Hunt v. W. Va. Bureau of Empl. Programs, Docket No. 97-BEP-412 (Dec. 31, 1997); Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).


2.
Pursuant to the requirements of W. Va. Code § 6C-2-4(a)(1), a grievance must be filed within fifteen days of the event upon which it is based.


3.
Grievant's filing of the instant grievance was untimely. Grievant failed to provide a reasonable justification for his untimely filing of this grievance, which was more than fifteen days after the occurrence of the event upon which the grievance is based.


4.
The Grievance Board does not award tort-like or punitive damages.  Riedel v. W. Va. Univ., Docket No. 07-HE-395 (Feb. 24, 2009); Troutman v. Dept. of Health and Human Res./William R. Sharpe Jr. Hospital, Docket No. 2013-0630-DHHR (April 26, 2013). 

5.
An apology is not available as relief from this Grievance Board.  Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990).

6.
The West Virginia Public Employees Grievance Board Procedural Rule states the following:

6.11. Failure to State a Claim — A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

153 C.S.R. 1 § 6.11.


7.
The remedies which Grievant seeks in his grievance are unavailable through the West Virginia Public Employees Grievance Procedure.

Accordingly, Respondent's motion to dismiss is hereby GRANTED, and this grievance is DISMISSED from the docket of the Grievance Board.

Any party may appeal this Order to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Order. See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court. See also 156 C.S.R. 1 § 6.20 (2008).

Date:  May 25, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge
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