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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

TERESA HARRIS,



Grievant,

v.






Docket No.  2016-0226-WooED

WOOD COUNTY BOARD OF EDUCATION,



Respondent.


DISMISSAL ORDER


Grievant, Teresa Harris, filed this grievance against her employer, Wood County Board of Education, at Level One on August 26, 2015, alleging:

WV § 18A-4-8(1) and WV § 6C-2-2 Discrimination, Uniformity, Misclassified.  Grievant has been given additional duties for the 2015-2016 school term.  Grievant should hold classification of coordinator by both statute and in comparison with other employees classified as coordinator.

For relief, Grievant seeks to be reclassified, with back pay and interest, seniority and other related benefits.  Grievant and Respondent agreed to waive the lower levels and have the case proceed directly to Level Three.


A Level Three hearing was held on February 1, 2016, at the Charleston office of the Grievance Board before Administrative Law Judge William B. McGinley.  Grievant appeared in person and by her representative, Ben Barkey, West Virginia Education Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice LLP.  This case became mature on March 11, 2016, by order of Judge McGinley.  This case was reassigned on June 21, 2016, to the undersigned for administrative reasons. 


Synopsis


Grievant is employed by Respondent as a Secretary III.  Grievant has been asserting, through a series of grievances, that based upon her duties, she should be reclassified by the Board of Education.  Respondent moved to dismiss this grievance as untimely and also that this case is barred by the doctrine of res judicata.  Respondent proved by a preponderance of the evidence that this grievance was untimely filed, and the case is barred by the doctrine of res judicata.  


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by Respondent as a secretary at Parkersburg South High School.  Grievant’s past secretarial duties were related to registering students for class.  Grievant served as the high school’s registrar.  Grievant now asserts that she should be classified as a Coordinator.  


2.
Starting on July 1, 2015, Grievant was assigned secretarial duties in the high school’s guidance counseling office.  The list of duties included any secretarial work needed by the counselor, testing, keeping materials updated and edited for distribution as needed, keep up-to-date inventory of equipment and supplies, receiving visitors, and taking messages.


3.
Grievant has been able to complete all of her duties during her regular work hours during the school year.  


4.
Grievant has filed at least three similar grievances alleging that she was misclassified as a Secretary III.  Two of the most recent grievances were assigned docket numbers 2013-2142-WooED and 2014-1496-WooEd.


5.
The main issue in each of these grievances is Grievant’s claim that she is misclassified as a Secretary III, and that she should instead be classified as a Coordinator.


6.
The record in the instant case did not contain evidence that Grievant is performing the work of a Coordinator as that job classification is defined by statute.


7.
Grievant offered no evidence that she is similarly-situated to persons who are employed by Respondent as Coordinators.  Grievant offered no evidence that she is performing assignments and duties like those of similarly-situated persons who are employed by Respondent as Coordinators.


Discussion


Respondent filed a Motion to Dismiss this grievance arguing that this grievance was untimely filed and/or barred by the doctrine of res judicata.  The parties were provided with the opportunity to address all issues at the Level Three hearing of this matter conducted on February 1, 2016.  The Grievance Board provided all the parties with a final opportunity to present arguments on the issue, and the Motion to Dismiss is now mature for consideration and a ruling.


“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  Timeliness is an affirmative defense, and the burden of proving the affirmative defense by a preponderance of the evidence is upon the party asserting the grievance was not timely filed.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. See Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See also Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).


The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow a public employee and his or her employer to reach solutions to problems which arise within the scope of their employment relationship.  See W. Va. Code § 6C-2-1 et seq.  There are established and recognized constraints for filing and pursuing a grievance in accordance with the West Virginia grievance statutes and applicable regulations.  To be considered timely, and, therefore, within the jurisdiction of the Grievance Procedure, a grievance must be timely filed within the time limits set forth in the grievance statute.  If proven, an untimely filing will defeat a grievance and the merits of the grievance to be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).  If the respondent meets the burden of proving the grievance is not timely, the grievant may attempt to demonstrate that he should be excused from filing within the statutory time lines.  See Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 28, 1997).


West Virginia Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1).  Further, West Virginia Code § 6C-2-4(a)(1) sets forth the time limits for filing a grievance, stating as follows:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).   TC \f 1 "The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).  
A grievance contending that an employee is misclassified may be filed at any time (but only once) while Grievant remains in the classification, and relief is limited to fifteen days prior to the initiation of the grievance at level one.  See Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995); Nicholson v. W. Va. Dep’t of Health and Human Res. and Div. of Personnel, Docket No. 07-HHR-210 (Nov. 20, 2008).  “While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee may contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).”  Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000); Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooEd (Feb. 5, 2015).

It is undisputed that Grievant previously filed a grievance challenging her classification as a Secretary III.  That grievance was denied at Level Three.  The Grievance Board ruled that Grievant could only contest her classification once and that she failed to do so in a timely manner.  This dismissal was upheld by the Circuit Court of Kanawha County.  Grievant did not appeal the Circuit Court’s decision.  In the instant case, Grievant once again contests her classification seeking reclassification as a Coordinator.  The fact that Grievant previously grieved the same alleged misclassification, and that such case progressed through the grievance process, makes the instant grievance untimely filed.

Finally, the doctrine of res judicata may be applied by an administrative law judge to prevent the “relitigation of matters about which the parties have already had a full and fair opportunity to litigate and which were in fact litigated.”  Graham v. Wetzel County Bd. of Educ., Docket No. 2012-0907-WetED (Mar. 7, 2014).  “Before the prosecution of a lawsuit [grievance] may be barred on the basis of res judicata, three elements must be satisfied. First, there must have been a final adjudication on the merits in the prior action by a court having jurisdiction of the proceedings.  Second, the two actions must involve either the same parties or persons in privity with those same parties.  Third, the cause of action identified for resolution in the subsequent proceeding either must be identical to the cause of action determined in the prior action or must be such that it could have been resolved, had it been presented, in the prior action.”  Syl. Pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997).

Grievant has been provided with at least two opportunities to challenge her classification and seek reclassification as a Coordinator.  Grievant is barred from litigating this issue for a third time against the same employer given that the relevant facts remain the same by Grievant’s own admissions.  Grievant was and is a high school secretary performing secretarial work.  The fact that Grievant is now performing secretarial work for a different department within the high school does not alter this analysis.  Respondent established that there was a final adjudication on the merits in the prior action by the Grievance Board having jurisdiction of the proceedings.  The two actions involved the same parties.  The cause of action identified for resolution in this proceeding was identical to the cause of action determined in the prior action.  Under the doctrine of res judicata, Grievant is barred from re-litigating these same matters again with her employer.  Therefore, the Respondent’s Motion to Dismiss should be granted.  Accordingly, the merits of this grievance need not to addressed.


The following Conclusions of Law support the decision reached.


Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). 

2.
Timeliness is an affirmative defense, and the burden of proving the affirmative defense by a preponderance of the evidence is upon the party asserting the grievance was not timely filed.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. See Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See also Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).

3.
To be considered timely, and, therefore, within the jurisdiction of the Grievance Procedure, a grievance must be timely filed within the time limits set forth in the grievance statute.  If proven, an untimely filing will defeat a grievance and the merits of the grievance to be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).  If the respondent meets the burden of proving the grievance is not timely, the grievant may attempt to demonstrate that he should be excused from filing within the statutory time lines.  See Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 28, 1997).

4.
“While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee can contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).”  Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000); Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooEd (Feb. 5, 2015).

5.
Respondent has proved by a preponderance of the evidence that this grievance was untimely filed.  Grievant has not demonstrated any reason for excusing her from filing within the applicable timelines.

6.
The doctrine of res judicata may be applied by an administrative law judge to prevent the “relitigation of matters about which the parties have already had a full and fair opportunity to litigate and which were in fact litigated.”  Graham v. Wetzel County Bd. of Educ., Docket No. 2012-0907-WetED (Mar. 7, 2014).  “Before the prosecution of a lawsuit [grievance] may be barred on the basis of res judicata, three elements must be satisfied. First, there must have been a final adjudication on the merits in the prior action by a court having jurisdiction of the proceedings.  Second, the two actions must involve either the same parties or persons in privity with those same parties.  Third, the cause of action identified for resolution in the subsequent proceeding either must be identical to the cause of action determined in the prior action or must be such that it could have been resolved, had it been presented, in the prior action.”  Syl. Pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997).

7.
Respondent established that there was a final adjudication on the merits in the prior action by the Grievance Board having jurisdiction of the proceedings.  The two actions involved the same parties.  The cause of action identified for resolution in this proceeding was identical to the cause of action determined in the prior action.

Accordingly, the grievance is DISMISSED. 

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: July 12, 2016   




__________________________









Ronald L. Reece









Administrative Law Judge 

�Pursuant to West Virginia code § 18A-4-8(i)(34), a “Director or Coordinator of Services” must be assigned to “direct a department or division.”






