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DECISION


Grievant, Melissa Sue Rakes, is currently employed by Respondent Division of Highways ("DOH"), as an Administrative Service Manager ("ASM"), also referred to as Contract Development Manager for the Contract Administration Division or Transportation Services Manager I. She was promoted to “acting” ASM on or about June 1, 2015. Effective August 22, 2015, DOH assigned Ms. Rakes to the permanent position of ASM. Ms. Rakes filed a grievance against Respondent on or about October 19, 2015, at Docket No. 2016-0564-DOT, stating,
“See attached.” The attachments include the statement that Grievant,
“accepted the position of Transportation Services Manager I, ... ‘acting’ June 1, 2015; permanent effective July 1, 2015. Further, "the basis for my (Grievant's) decision to accept this position is as follows: 1) this position would allow me to gain the promotion and 2) I would receive back pay from the date my paperwork was/ processed/implemented, back to July 1, 2015; my paperwork was processed/implemented August 22, 2015.”
Grievant asserts Respondent erroneously failed to adjust her salary, per her new pay grade, for the period of July 1, 2015, to August 22, 2015, based upon her promotion to "acting" ASM. Grievant further asserts that she was improperly denied a 10% salary increase, to which she was entitled, because she had obtained her Master of Business Administration ("MBA") before her promotion to "acting" ASM.
The relief sought is back pay representing the difference between her pay/salary grade for the position into which she was originally hired and the pay/salary grade for the ASM, for the period of July 1, 2015 to August 22, 2015, when she was the acting ASM. Grievant is also seeking a 10% pay increase for receipt of her MBA.

The Level one grievance evaluator waived the grievance to Level two indicating she did not have the authority to grant the relief requested. By Order of Joinder entered by Administrative Law Judge (“ALJ”) Billie Thacker Catlett, the Department of Personnel (“DOP”) was joined as an indispensable party on November 6, 2015. The matter proceeded to Level two on February 23, 2016. A Level three hearing was held before the undersigned on July 25, 2016. Grievant appeared pro se, Respondent DOH appeared by Natasha White, Assistant Human Resources Director and was represented by Jessica Church, Esquire. Respondent DOP appeared by Wendy Elswick, Assistant Director, Classification and Compensation Section, and was represented by Assistant Attorney General, Karen O'Sullivan Thornton. At the beginning of the Level three hearing, the undersigned verified that Grievant was seeking relief in the form of back pay from July 1, 2015 to August 22, 2015, as more fully described above, and a 10% discretionary pay increase under DOP’s Pay Plan Implementation (“PPI”) Policy for her receipt of a master’s degree. In addition, at the beginning of the Level three hearing on July 25, 2016, the undersigned was notified by the parties that Respondents had agreed, that morning, to provide back pay to Grievant for the period requested. Therefore, the only remaining issue was whether Grievant was entitled to the requested pay increase.
At the conclusion of the Level three hearing, the parties agreed to submit Proposed Findings of Fact and Conclusions of Law on or before August 25, 2016. DOH timely filed an Objection to and Motion to Strike Grievant's Proposed Findings of Fact that effectively objects to: any assertions therein that are unsupported by the evidence presented at hearing; consideration of any attached documents that were not admitted at the hearing and Grievant's request that the undersigned enforce the settlement agreement between the parties related to back pay. DOH objects to the request for enforcement of the settlement agreement on the asserted basis that the Grievance Board does not have the authority to either enforce the settlement agreement or to require wvOasis or the State Auditor's Office to process a settlement agreement. The undersigned will not consider any unsupported assertions or documents that were not admitted into evidence. Also, it is well settled that the Grievance Board has no authority to enforce a settlement agreement and, therefore, the undersigned cannot grant Grievant’s request for enforcement. Grievant and DOP filed post hearing arguments, the last of which was received on August 25, 2016, upon which date this matter became mature for decision.
Synopsis

Grievant contends that Respondents violated DOP policies by failing to give her the discretionary pay increase that her supervisor requested. Grievant was promoted by DOH to the position of Assistant Services Manager. Thereafter, her supervisor asked DOH to request a “professional development” discretionary pay increase for Grievant, because she had earned a master’s degree. That degree was earned before Grievant was promoted to the Assistant Services Manager position. Respondents cited to the Pay Plan Implementation Policy ("PPI") concerning “Professional Skills/Competency Development,” that does not permit a discretionary pay raise for a degree the employee earned before he/she was appointed to the classification he/she is in when the discretionary pay raise has been requested. Respondent further asserted that, even if Grievant had obtained her master’s degree after she was classified an ASM, it was nonetheless entirely within the agency's discretion as to whether it would grant the request for a discretionary pay increase. Grievant failed to meet her burden of proof that Respondents misapplied or misinterpreted the Pay Plan Implementation Policy ("PPI") concerning “Professional Skills/Competency Development” or wrongly refused to grant a discretionary pay increase to her.
Findings of Fact
1.
Grievant was promoted by DOH to the permanent position of Administrative Service Manager (“ASM”) on or about August 22, 2015.
2.
A graduate degree was conferred upon Grievant before she was placed in the ASM classification/position.

3.
The District in which Grievant works submitted a request for a discretionary pay increase for Grievant to the central DOH Human Resources office on August 24, 2015.
4.
The request was for a ten percent discretionary pay increase, under the DOP’s PPI policy, for “Professional Skills/Competency Development,” because Grievant had obtained her MBA.
5.
As it relates to Grievant seeking a discretionary pay increase for “Professional Skills/Competency Development,” the DOP PPI policy states, in pertinent part, as follows:

II.D.4. 
Professional Skills/Competency Development. Under the following conditions, an appointing authority may recommend an in-range salary adjustment of up to 10% of current salary to an employee who acquires certain formal training/education, certification, or licensure, not required to meet the minimum qualifications of the job classification. 
...  

c. 
The formal training/education, or licensure, must be received subsequent to appointment to the classification.  (Emphasis added.)

See DOP Ex. 1.

6.
However, DOH’s central Human Resources Office elected not to process the request for a discretionary pay increase for Grievant.
7.
Ms. Natasha White, Assistant Director of Human Resources for DOH, testified and explained that even though Grievant's supervisor filed the request for a discretionary pay raise directed to the central DOH Human Resources office, this did not mean DOH had to process his request.
8.
Ms. White noted that Grievant had been promoted into her current position as an ASM, effective August 22, 2015. As Grievant obtained her graduate degree prior to being promoted to that position, the request did not meet the requirements of the Professional Skills/Competency Development section of the PPI policy. Therefore, the request was not processed by the DOH.  See Testimony Natasha White and DOP Ex. 1.
9. A degree must be submitted and verified within one year of receipt. The employee generally takes the initiative to submit proof of his/her additional or newly obtained degree. See Testimony Natasha White.
10. If Grievant had obtained the degree after she was in the ASM position, then it may have met all of the requirements of the PPI policy and may have been submitted by DOH for processing.  See Testimony Natasha White.

11.
As explained by Ms. White, even if a request for a discretionary pay increase is requested at the properly designated time under the PPI policy, a request for a discretionary pay increase does not have to be processed by the employing agency; it is not mandatory. Rather, it is up to the discretion of the agency as to whether they submit such a request. See DOP Ex. 1.
Discussion
In a grievance which does not involve a disciplinary matter, the grievant has the burden of proving his/her grievance by a preponderance of the evidence.  W. Va. Code R. § 156-1-4.19 (1996); Payne v. W. Va. Dept. of Energy, Docket No. ENGY-88-015 (Nov. 2, 1988); Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). As this is not a disciplinary matter, Grievant bears the burden of proof. The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
Grievant contends that obtaining her master’s degree entitled her to a ten percent pay increase. DOH responded that it was under no obligation to submit the request for a discretionary pay increase for Grievant. DOH maintains that the “request” did not meet the requirements of the applicable DOP PPI policy, at “Professional Skills/Competency Development,” because Grievant’s master’s degree was conferred prior to her appointment to the ASM classification.
Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous, and an agency’s determination of matters within its expertise is entitled to substantial weight. Syl. pt. 3, W. Va. Dep’t of Health v. Blankenship, 189 W.Va. 342, 431 S.E.2d 681 (1993); Princeton Community Hosp. v. State Health Planning, 174 W. Va. 558, 328 S.E.2d 164 (1985); Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983). In determining whether DOH improperly interpreted or applied the DOP’s PPI policy concerning discretionary pay increases for Professional Skills/Competency Development, the undersigned notes that the policy states, in mandatory terms, that the “formal training/education, or licensure, must be received subsequent to appointment to the classification.” (Emphasis added). There is no dispute that Grievant obtained her master’s degree before she began working for DOH as an Administrative Service Manager. Under the plain and mandatory language of the policy, it is clear that Grievant must have obtained her degree after beginning to work in the ASM classification to qualify for a discretionary pay raise and that DOH properly applied the policy when it did not submit the request for the discretionary pay increase. Moreover, even assuming Grievant had obtained her master’s degree after being appointed to the Administrative Services Manager position, DOH would not have been under any obligation to request the discretionary increase under the PPI policy as written, under the facts.
 An agency’s decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep’t of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).  See also, Brining, et al., v. Division of Corrections, Docket No. 05-CORR-284 (Dec. 7, 2005); Allen v. Department of Transportation, Docket No. 06-DOH-224 (Jan. 31, 2007). While particular State employment classifications require minimal levels of educational attainment, the degrees the employee has obtained, while they may be considered in determining compensation, do not dictate the level of compensation the employee receives. Rather, the employee must simply be compensated within the range dictated by his/her salary grade, as published by the DOP. Discretionary pay increases are, by definition, optionally granted. Finally, DOP properly asserts that it has no authority to dictate that DOH must submit a discretionary pay increase for Grievant.
The Grievance Board’s prior decisions regarding discretionary pay increases make clear that the agency’s actions with regard to these raises are within the agency’s discretion. Grievant is not entitled to a discretionary pay raise. Green v. Dep’t of Health & Human Res./Bureau for Children & Families and Div. of Pers., Docket No. 2011-1577-DHHR (Oct. 1, 2012); Asbury v. Dep’t of Health & Human Res./Bureau for Children & Families and Div. of Pers., Docket No. 2011-1551-DHHR (May 17, 2013); Morgan v. Dep’t of Health and Human Res., Docket No. 07-HHR-131 (June 5, 2008). In conclusion, Grievant failed to prove that Respondent DOH acted erroneously or abused its discretion in choosing not to process Grievant’s request for a discretionary pay raise under the pertinent provisions of the DOP PPI policy or that Respondent DOP had any authority to compel DOH to do so, or was otherwise in error as to this matter.
CONCLUSIONS OF LAW
1.
In a grievance which does not involve a disciplinary matter, the grievant has the burden of proving his/her grievance by a preponderance of the evidence.  W. Va. Code R. § 156-1-4.19 (1996); Payne v. W. Va. Dept. of Energy, Docket No. ENGY-88-015 (Nov. 2, 1988); Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2.
Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous, and an agency’s determination of matters within its expertise is entitled to substantial weight. Syl. pt. 3, W. Va. Dep’t of Health v. Blankenship, 189 W.Va. 342, 431 S.E.2d 681 (1993); Princeton Community Hosp. v. State Health Planning, 174 W. Va. 558, 328 S.E.2d 164 (1985); Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983).
3.
An agency’s decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep’t of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).  See also, Brining, et al., v. Division of Corrections, Docket No. 05-CORR-284 (Dec. 7, 2005); Allen v. Department of Transportation, Docket No. 06-DOH-224 (Jan. 31, 2007).
4. 
The Grievance Board’s prior decisions regarding discretionary pay increases make clear that the agency’s actions with regard to these raises are entirely within the agency’s discretion.  Grievant is not entitled to a pay raise at all, let alone a retroactive pay raise.  Green v. Dep’t of Health & Human Res./Bureau for Children & Families and Div. of Pers., Docket No. 2011-1577-DHHR (Oct. 1, 2012); Asbury v. Dep’t of Health & Human Res./Bureau for Children & Families and Div. of Pers., Docket No. 2011-1551-DHHR (May 17, 2013); Morgan v. Dep’t of Health and Human Res., Docket No. 07-HHR-131 (June 5, 2008).
 5.
Grievant has failed to meet her burden of proof to show that Respondents acted either erroneously or abused their discretion with regard to DOH’s decision that it would not further process the request made on Grievant's behalf for a discretionary pay increase under the DOP Pay Plan Implementation policy.
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE   29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. VA. CODE St. R. § 156-1-6.20 (2008).

DATE: October 6, 2016
_____________________________








Susan L. Basile







Administrative Law Judge
� Though not stated directly, this request for relief may be reasonably inferred. The undersigned notes DOP’s assertion in its post-hearing filing that the pro se Grievant's Statement of Grievance fails to comply with W. Va. Code Section 6C-2-2(i)(1) because it is long, convoluted and does not delineate between the statement of grievance and relief sought. More frequently, the often valid criticism that Respondents, in general, have of the pro se Grievant’s Grievance Statement is that it is too cryptic for Respondent to determine exactly what Grievant is alleging, i.e., what the employer must defend against, or what relief he/she wants. However, in this instance, Grievant provided a detailed, albeit lengthy, Grievance Statement, together with documents, that she believes will show that her employer and/or DOP violated, misapplied, or misinterpreted its policies regarding discretionary compensation. Grievant clearly took considerable time and care in preparing her Grievance Statement and the undersigned does not find that it violates W. Va. Code Section 6C-2-2(i)(1). Moreover, at the beginning of the Level three hearing, as discussed above, there was adequate clarification of the Grievance Statement and relief requested.


� Though the exact date that Grievant's degree was conferred was not established in the record, there is no dispute that it was before Grievant was appointed to the ASM classification. Moreover, Grievant’s Statement of Grievance, noted that her graduate school degree was “not conferred until December 23, 2015.”


� Likewise, assuming Grievant's degree was conferred directly before Grievant began employment with the State of WV at DOH, the PPI policy would operate to exclude any request for a discretionary pay raise that was made after Grievant was in her original position with DOH.
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