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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

HEIMO RIEDEL,



Grievant,

v.






Docket No. 2015-1774-CONS

WEST VIRGINIA UNIVERSITY,



Respondent.


ORDER DENYING DEFAULT


Heimo Riedel, Grievant, filed a claim of default with the Grievance Board on March 22, 2016, alleging a default occurred at Level One of the grievance procedure. A hearing was conducted on July 14, 2016, before the undersigned in Westover, West Virginia, for the purpose of taking evidence on the issue of whether a default had occurred.  Grievant appeared pro se.  Respondent appeared by its counsel, Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on August 31, 2016.


Synopsis


Grievant filed this action challenging his ratings by the chairman of the Department of Biochemistry in his most recent annual review.  Grievant disagrees with the good rating provided by his chairman in the areas of teaching and service.  Subsequently, Grievant filed numerous grievances disputing the actions of his Department Chair.  Grievant claims default occurred at Level One.  The record of this case demonstrated that default did not occur as the facts demonstrate that any delay in scheduling a Level One hearing was the result of justified delay not caused by negligence or intent to delay the grievance process.


Findings of Fact


1.
Grievant is a Professor in the Department of Biochemistry of West Virginia University’s School of Medicine.


2.
On March 30, 2015, Grievant filed an action challenging the ratings given to him by the chairman of the Department of Biochemistry in his most recent annual review.  Grievant disagrees with the good ratings provided by his chairman in the areas of teaching and service.


3.
A Level One hearing was scheduled for April 14, 2015.  Grievant requested that the hearing be cancelled so that a mediation could be scheduled.  A mediation was scheduled and delayed until July 2015 to accommodate Grievant’s travel schedule.


4.
On April 24, 2015, Grievant filed his second grievance assigned Docket No. 2015-1194-WVU which alleged retaliation, harassment and discrimination.  A Level One hearing was scheduled for May 13, 2015.


5.
On May 6, 2015, Grievant filed a claim for default.


6.
On May 7, 2015, Grievant filed his third grievance assigned Docket No. 2015-1246-WVU which alleged retaliation and denial of academic freedom.


7.
On August 7, 2015, Grievant filed his fourth grievance assigned Docket No. 2016-0115-WVU which alleged retaliation when his Department Chair required that he follow directives related to teaching.


8.
On August 10, 2015, Grievant filed his fifth grievance assigned Docket No. 2016-0124-WVU which alleged retaliation when Grievant was assessed annual leave when he did not report for work.


9.
After three unsuccessful mediation sessions, a Hearing on Default Claim was conducted before the undersigned on October 9, 2015.


10.
On November 10, 2015, Grievant filed his sixth grievance assigned Docket No. 2016-0838-WVU which alleged retaliation related to teaching issues.


11.
On November 11, 2015, Grievant filed his seventh grievance assigned Docket No. 2016-0839-WVU which alleged retaliation related to a photography assignment.


12.
On November 12, 2015, the undersigned issued an Order Denying Default in case 2015-1097-WVU.


13.
On December 16, 2015, Grievant filed his eighth grievance assigned Docket No. 2016-1031-WVU which alleged retaliation pursuant to the request for him to limit repetitive use of exam questions.


14.
On February 16, 2016, the parties and the hearing examiner met for a pre-hearing conference on the above grievances.  During the conference, Grievant’s request that he be allowed to conduct extensive discovery prior to scheduling a hearing was denied.  Grievant’s refusal to accept the ruling made further progress in the procedure unattainable.  Grievant was advised on February 16, 2016, that the grievances would be waived to the Grievance Board.  Grievant stated no objection to the waiver at that time.


15.
At the conclusion of the pre-hearing conference, grievances one through eight were waived to Level Three on February 24, 2016.


16.
On March 17, 2016, Grievant filed his ninth grievance assigned Docket No. 2016-1440-WVU which alleged retaliation and harassment pursuant to an issue regarding his teaching.


17.
On March 21, 2016, Grievant filed his tenth grievance assigned Docket No. 2016-1455-WVU which alleged retaliation in relation to an evaluation received by his Department Chair.


18.
On March 22, 2016, Grievant filed his second Default Claim.


19.
On March 23, 2016, grievances nine and ten were waived to Level Three.


20.
On March 25, 2016, grievances one through ten were consolidated at Level Three by the Grievance Board.


21.
Grievant filed another claim for default on April 7, 2016, and referenced his March 17th and March 21st grievances, these claims were repetitive of the previously filed March 22, 2016, claim.


22.
On April 12, 2016, Grievant filed his eleventh grievance assigned Docket No. 2016-1530-WVU which again alleged retaliation pursuant to teaching issues.  A hearing was scheduled for May 3rd and was continued on Grievant’s request, dated April 26th. 


23.
On April 19, 2016, Grievant filed his twelfth grievance assigned Docket No. 2016-1568-WVU which alleged Respondent failed to notify his Department Chair that Grievant had filed another grievance against him.


24.
On May 12, 2016, a Dismissal Order was issued in Docket No. 2016-1568-WVU.  On that same day, Grievant filed his fourth Default Claim in relation to the Dismissal Order.  Hearing Examiner Sue Keller issued the May 12, 2016, Dismissal Order as she was out on sick leave during the time-period.


Discussion


When a grievant asserts that his employer has failed to respond to the grievance in a timely manner, resulting in a default, the grievant must establish such default by a preponderance of the evidence.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008); Harless v. W. Va. State Police, Docket No. 07-WVSP-080D (Mar. 21, 2008).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article. . ..”   W. Va. Code § 6C-2-3(b)(1).  (Emphasis added.) Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of “injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).

 
The Grievance Procedure requires that if a Level One hearing is desired by the grievant, that the hearing be held within 15 days of receipt of the grievance.    W. Va. Code § 6C-2-4(a)(3).  "‘Days’ means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).  However, West Virginia Code § 6C-2-3(a)(2) provides that “[t]he specified time limits may be extended to a date certain by mutual written agreement.”


The record of this case does demonstrate a certain element of sabotage on the part of Dr. Riedel; however, the undersigned cannot find that Grievant has demonstrated by a preponderance of the evidence that a default has occurred.  Dr. Riedel argues that the so-called agreed waiver to Level Three appears as a disguise to circumvent the statutory time limit to timely schedule a Level One hearing.  In addition, Respondent did not attempt to schedule a Level One hearing during the pre-hearing conference.  With all due respect to Dr. Riedel, the limited record of this case does not support such a finding.  As Respondent aptly points out in its proposals, even if the undersigned were to “assume a default has occurred, the facts demonstrate ‘a justified delay not by caused by negligence or intent to delay the grievance process.’”  


A similar situation faced the Grievance Board in Akers v. Higher Education Interim Governing Board/Bluefield State College, Docket No. 01-HE-039D (May 3, 2001), in which this Board ruled that “the failure to conduct a level one hearing within the statutory period must be attributed, at least in part, to Grievant’s refusal to meet” when his supervisor was available.  “To hold [Respondent] in default in these circumstances would encourage grievants to refuse to cooperate with their employers as a means of obtaining relief without providing evidence to support their claims.”  Id.  As indicated before, it does appear that Dr. Reidel’s lack of cooperation and purposeful acts of confusion were designed to create default in this case.  While it is not always clear that Respondent’s intent was to comply with the required statutory time lines, the undersigned cannot find that Respondent acted with intent to delay the grievance process.  Grievant’s own actions contributed to the delay.


Finally, Grievant’s actions could be viewed as a pattern constituting what might reasonably be deemed as manipulating the grievance process.  It would appear from the discord presented to the undersigned, and pursuant to the agreement reached at Level One by the parties, the grievances be waived to Level Three for a full evidentiary hearing on the underlying issues.  


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
 When a grievant asserts that his employer is in default, the grievant must establish such default by a preponderance of the evidence.  Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008); Harless v. W. Va. State Police, Docket No. 07-WVSP-080D (Mar. 21, 2008).  Once the grievant establishes that a default occurred, the employer may show that it was prevented from responding in a timely manner as a direct result of “injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”  W. Va. Code § 6C-2-3(b)(1).


2.
A level one conference must be held within 10 working days of the date the grievance was received by the chief administrator.  W. Va. Code § 6C-2-4(a)(2).  A level one hearing must be held within 15 working days of the date the grievance was received by the chief administrator.  W. Va. Code § 6C-2-4(a)(2).


3.
The record of this case demonstrated that default did not occur as the facts demonstrate that any delay in scheduling a level one hearing was the result of justified delay not caused by negligence or intent to delay the grievance process.


Accordingly, all of Grievant’s outstanding requests for judgment by default are DENIED, and this  matter is ORDERED scheduled for a Level Three Hearing to be held at a mutually agreeable date of the parties.  It is further ORDERED that grievances 2016-1530-WVU and 2016-1568-WVU are made a part of this consolidated action.

Date:
October 13, 2016                           
__________________________________








Ronald L. Reece







  
Administrative Law Judge

