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D E C I S I O N
Daniel Keith Viers, Grievant, filed a grievance against his employer the West Virginia Division of Highways ("DOH"), Respondent protesting his nonselection for the position of Highway Administrator II.  The original grievance was filed on February 10, 2015, and the grievance statement provides:  

The purpose of this grievance is based on multiple infractions. First, being unfair bias based on preferential treatment between the interviewer and interviewee. Second, reprisal of events that occurred unjustly on the job between myself and upper management due to difference in political affiliation. Lastly, I believe this grievance is justifiable based on the fact that I hold more seniority, certification, and considerably more on the job experience as a supervisor than the other individual awarded this position.
The relief sought states:
I wish to be granted relief based on afore mentioned issues in regards to being awarded the Highway Administrator 2 position in Maintenance in Wayne County, WV. (0250)
A hearing was held at level one on May 4, 2015, and the grievance was denied at that level on May12, 2015.  Grievant appealed to level two on May 27, 2015.  A mediation session was held on June 29, 2015.  Grievant appealed to level three on July 16, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on April 20, 2016, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by legal counsel Michael T. Clifford, Esquire.  Respondent was represented by its counsel Keith A. Cox, Esquire DOH Legal Division.  Intervenor appeared pro se.  The parties were provided the opportunity to submit fact/law proposals. This matter became mature for decision on or about June 6, 2016, the assigned date for the submission of the parties' proposed findings of fact and conclusions of law.  

Synopsis
Grievant alleged that he should have been selected over the successful applicant for the position of Highway Administrator II.  An interview committee was appointed to recommend a candidate for the position.  After the interviews, the committee unanimously selected the Intervenor for the position based upon his qualifications and his interview performance.  Grievant failed to establish any unlawful action.  Grievant failed to persuasively demonstrate that he was the most qualified applicant for the position. Respondent did not act arbitrarily or capriciously or abuse its broad discretion in selecting the Intervenor for the position.  This grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant is classified as a Transportation Crew Supervisor I in District Two (D-2) with the West Virginia Division of Highways (DOH). Grievant has been employed by Respondent since August 1985 on a temporary basis and since February 16, 1986, on a full-time basis. 

2. A position as Highway Administrator II in District Two, Wayne County, was posted on August 13, 2014. 

3. Grievant applied for the posted position.

4. Grievant was not the only applicant. Grievant, Raymond Watts, Intervenor, and one other applicant applied for the position. 

5. The applicants were interviewed by an interviewing panel consisting of Michael Spry, Emily Dye and Neil Morrison. The same questions were asked of the applicants in the interview and their responses were recorded by the interviewers.
6. A summary of the interview is written on an “Application Evaluation Record.” The form is used throughout Division of Highways during interviews. The “Application Evaluation Record” indicates whether the applicant meets, does not meet, or exceeds the minimum requirements for the job posting. Additionally, there is a “comment section” for the interviewers to note any pertinent information during the interview. 

7. Candidates were rated on the same qualifications including Education, Relevant Experience, Knowledge, Skills and Abilities, Interpersonal Skills, Flexibility/Adaptability and Presentability. 

8. Intervenor Raymond R. Watts was offered the position of Highway Administrator II after the interviews were conducted and after considering the candidates’ work histories. 

9. The DOH presented Michael Spry and Neil Morrison as witnesses, both of whom were on the interview panel.  Independently each presented that all applicants were given the same opportunities; there was no prejudice or favoritism in the selection process; that neither knew nor cared about the Grievant’s political affiliation and that Raymond Watts was unanimously considered to be the best candidate. 

10. Interviewer Michael Spry expressed that there were concerns about the reliability of Grievant as compared to Raymond Watts. 
11. The successful applicant Intervenor Watts was able to demonstrate that he, more so than Grievant, had the knowledge and skills for which the interviewers were looking. 

 SEQ CHAPTER \h \r 1Discussion


In this non-disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008)  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Grievant alleges that he should have been selected for the position of Highway Administrator II as opposed to Raymond Watts, Intervenor, who was selected for the position. Grievant alleged that based on the fact that he holds more seniority, certifications and more on the job experience as a supervisor than the other individual he should have rightfully been awarded this position.  Grievant contends the selection was unfair and biaed against him while providing the Intervenor preferential treatment.  Grievant highlights a difference in political affiliation and infers allegations of reprisal conduct.
Grievant’s argument is that the selection process was flawed, making a number of unsubstantiated allegations.  These allegations will be briefly addressed.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).
 SEQ CHAPTER \h \r 1Many of Grievant’s allegations are presented with little support, or offer of proof, other than Grievant’s alleged belief that the allegation is meritorious.  There is no indication that Grievant’s political party affiliation had a scintilla of influence in Grievant not being chosen for the position in discussion.  Michael Spry and Neil Morrison, both of whom were on the interview panel, independently and credibly presented that neither knew nor cared about Grievant’s political affiliation.  See L-1 and L-3 Testimony.
Grievant alleges that he should have been selected because he holds more seniority, certifications and more on the job experience as a supervisor than Intervenor, Raymond Watts.  Respondent highlights that there was no seniority requirement. Both employees had been with the DOH for more than twenty-five years and individually offer a variety of relevant experience, knowledge, skills and abilities.  It is not established that the four-year difference in chronological employment with Respondent, in and of itself, establishes Grievant is more qualified.
  Intervenor’s familiarity with administrative duties such as budgeting, scheduling, computer programs, or the CORE plan exceeds that of Grievant.  Grievant admits that Intervenor had more time in the office and on the computer.  Respondent highlights these abilities, interpersonal skills, and other identifiable traits as assisting to determine Intervenor as the most qualified candidate. 
Grievant disagrees with the weight given to Intervenor’s administrative knowledge versus his in the field experience; however Grievant did not demonstrate that Respondent’s assessment of Intervenor’s suitability for the position of Highway Administrator II was clearly wrong.  The grievance procedure is not intended to be a ‘super interview,’ but rather, allows a review of the legal sufficiency of the selection process.”  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  Grievant failed to persuasively demonstrate that he was the most qualified application for the position.
Interviewer Michael Spry also expressed that there were concerns about the reliability of Grievant as compared to Intervenor.  Interviewer Spry stated that reliability is a concern because “this position requires people to be here a large amount of time. It kind of consumes their life and there are several positions within Highways that I feel we’re at the public’s beck and call 24 hours a day, seven days a week, if there’s a road issue.” Administrator Spry credibly testified that Intervenor was able to show that he, more so than Grievant, had the knowledge and skills for which the interviewers were looking. 

 SEQ CHAPTER \h \r 1Several of Grievant’s allegations were presented with no support or offer of proof. This is not persuasive evidence, it is speculation and unvetted conjecture.  It is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees when selecting a supervisory position.  Grievant has failed to prove by a preponderance of the evidence that Respondent's selection decision for the position at issue was arbitrary and capricious, unlawful or unreasonable under the circumstances.  
An interview committee was appointed to recommend a candidate for the position.  After the interviews, the committee selected the Intervenor for the position based upon his qualifications and his interview performance.  In summation, while Grievant met the qualifications for the position, he did not adequately demonstrate to the interview panel that he was more qualified than the successful applicant.  In review of Grievant(s qualifications, interview scores and employment history with Respondent, it cannot be said that the Respondent(s selection of applicant Watts was without due consideration, or in disregard of pertinent facts and circumstances of the job responsibilities.
  Although it is understandable that Grievant would perceive his lengthy employment and knowledge of the department as making him uniquely qualified, the ultimate decision is based upon a determination as to which candidate would do the best job.  Grievant(s perception awards more weight for factors beneficial to his interest.  Grievant(s contentions were not proven.  Seniority is not the primary consideration.  In this case, the interview/selection panel explained their reasoning in determining that applicant Raymond Watts, Intervenor, was more qualified than Grievant, and the undersigned does not find abuse of the ample discretion afforded Respondent regarding this decision.  Grievant has not proven there was a flaw in the selection process which necessitates the reversal of Respondent(s discretion.  Selection decisions are largely the prerogative of management.  Grievant has failed to meet his burden of proof and establish the selection process was arbitrary and capricious or Respondent’s choice of the successful applicant was an abuse of discretion.
Grievant failed to establish any unlawful action.  Grievant failed to demonstrate that he was the most qualified application for the Highway Administrator II position in discussion.
 SEQ CHAPTER \h \r 1Conclusions of Law

1.
Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).   

2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

4.
 “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion." Trimboli v. Dep't of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

5.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


6.
“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).
7.
Grievant has failed to prove by a preponderance of the evidence that Respondent's selection decision for the position at issue was arbitrary and capricious, unlawful or unreasonable under the circumstances.

8.
Grievant failed to demonstrate that the successful applicant was not qualified for the position, or that there was a significant flaw in the selection process.


9.
Grievant failed to demonstrate that he was the most qualified applicant for the position.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:   July 6, 2016

_____________________________

Landon R. Brown
Administrative Law Judge

�  The issue of seniority is not new to selection cases. West Virginia Code ( 29-6-10(4) requires an employer to consider seniority in selection decisions (if some or all of the eligible employees have substantially equal or similar qualifications[.]( Grievant's position does not acknowledge or adequately recognize an agency's discretion in selection decisions. Seniority does not guarantee an applicant a promotion or a raise in compensation.  Seniority is not always an accurate measure of an individual’s skill set.  (If the qualifications of the applicants are similar or substantially equal, the statute still does not require that the most senior applicant be selected.  It says that seniority must then be considered as a factor in the decision-making process.(  Honaker v. Bur. of Emp. Programs, Docket No. 01-BEP-623 (Mar. 18, 2003).  "The employer retains the discretion to discern whether one candidate has superior qualifications than another, without regard to seniority as a factor."  Lewis v. W. Va. Dep(t of Admin., Docket No. 96-DOA-027 (June 7, 1996).  See Claypool v. Dep't of Transp., Docket No. 2010-0751-DOT (Aug. 31, 2011)


� It is of record that Grievant was previously offered a supervisory position to supervise a disc force crew, a couple times. Grievant for one reason or another was dissatisfied and attempted to manipulate the job’s parameters.  See Grievant’s L-3 testimony.





