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GRIEVANCE BOARD

JOHN BARNES,


Grievant,

v. 






     DOCKET NO. 2016-1594-CONS
DEPARMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.

DECISION

On April 15, 2016, John Barnes (“Grievant”) filed a grievance directly at Level Three of the grievance procedure asserting that he had been subjected to a drug test without good cause and placed on indefinite suspension without due process, as well as alleging retaliation by his employer, the Department of Health and Human Resources, William R. Sharpe, Jr. Hospital (“Respondent’ or “DHHR”).  This grievance was assigned Docket Number 2016-1564-DHHR.  Subsequently, on April 26, 2016, Grievant filed a second grievance at Level Three against Respondent DHHR challenging his “dismissal without good cause and due process.”  This grievance was assigned Docket Number 2016-1593-DHHR.  On May 10, 2016, these grievances were consolidated under Docket Number 2016-1594-CONS.  
On July 11, 2016, a Level Three hearing was held before the undersigned administrative law judge at the Grievance Board’s office in Westover, West Virginia.  Grievant was represented by Gordon Simmons with UE Local 170 of the West Virginia Public Workers Union.  Respondent was represented by Assistant Attorney General James “Jake” Wegman.  DHHR presented testimony by the Clinical Services Director at William R. Sharpe, Jr. Hospital (“Sharpe”), Jodie Puzio-Bungard, Sharpe’s Interim Director of Nursing, Archie Poling, Sharpe’s Human Resources Director, Debbie Quinn, a Computer Support Specialist from the Office of Technology, Steve Martin, and Sharpe’s Chief Executive Officer, Patrick Ryan.  Grievant presented testimony from Sharpe’s Environmental Services Supervisor, Ernest Lewis, Sharpe’s Safety Director, Robert Posey, a current teacher in Sharpe’s Rehabilitation Department, Heather Lovett, a former teacher, Amber Siders, three Recreation Specialists, Kathy Neal, Sandra Lee Jeffries and Timothy Craig Miller, a Vocational Instructor, Larry Crook, and a Behavioral Health Advocate for Legal Aid of West Virginia, Amanda Childers.  Grievant also recalled Ms. Quinn as a witness.   

This matter became mature for decision on September 2, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant, a supervisor, was dismissed from his employment as a Therapeutic Program Director by Respondent for testing positive for marijuana in his system while at work.  Respondent presented sufficient credible evidence to establish that there was reasonable suspicion to warrant ordering Grievant to submit to a “for cause” drug test.  However, Respondent failed to demonstrate by a preponderance of the evidence that Grievant actually had a prohibited substance in his system, as alleged, relying on unreliable and patently inadequate hearsay evidence.  Accordingly, Respondent failed to demonstrate good cause for Grievant’s dismissal.

The following Findings of Fact are made based upon the record developed at the Level Three hearing.

Findings of Fact

1.
Grievant was employed by DHHR as a Therapeutic Program Director over the Recreation Department at William R. Sharpe, Jr. Hospital (“Sharpe”).  Grievant’s employment at Sharpe began on July 23, 2001.  

2.
Sharpe is a psychiatric hospital whose patients suffer from varying forms of mental illness, including some who suffer from addiction to drugs or alcohol.   


3.
Prior to April 2016, Grievant had not been the subject of any disciplinary action during his tenure at Sharpe.  Up to that date, Grievant’s performance evaluations had consistently rated Grievant as meeting or exceeding expectations.  See G Exs 10 & 11.

4.
Debra Quinn is employed by DHHR as the Director of Human Resources at Sharpe.


5.
At the time of the events giving rise to this grievance, Heather Lovett and Amber Siders were employed by DHHR as Teachers at Sharpe. 


6.
At the time of the events giving rise to this grievance, Sandra Jeffries, Kathy Neal, and Timothy Miller were employed at Sharpe as Recreation Specialists.  Larry Crook is also employed at Sharpe, working in Rehabilitation.

7.
Ernest Lewis is employed by DHHR at Sharpe as the Environmental Services Supervisor. 


8.
Robert Posey is employed by DHHR at Sharpe as its Safety Director.


9.
Amanda Childers is employed by Legal Aid of West Virginia as a Behavioral Health Advocate for the patients at Sharpe.  No patient has ever complained about the conduct of Grievant.


10.
Jodie Puzio-Bungard is employed by DHHR as the Clinical Services Director at Sharpe.  In that capacity, Ms. Puzio-Bungard serves as Grievant’s immediate supervisor.
11.
Ms. Puzio-Bungard has previous experience working in substance abuse programs and has been trained to identify and recognize characteristics of people under the influence of alcohol or drugs.

12.
Ms. Puzio-Bungard has taught four semesters of masters-level social work classes at West Virginia University dealing with substance abuse.

13.
On April 13, 2016, Ms. Puzio-Bungard had a telephone conversation with Grievant in which he acted out of character.  Ms. Puzio-Bungard noted that Grievant was agitated and belligerent, and did not consistently make sense when he spoke.  She further observed that Grievant did not sound like himself during the conversation.
14.
The conversation between Ms. Puzio-Bungard and Grievant concerned an earlier meeting regarding care of a particular patient in which Grievant contended that he should have been invited to participate.  Ms. Puzio-Bungard told Grievant that Grievant’s department was adequately represented by another staff member from Grievant’s department and Ms. Puzio-Bungard, who is a supervisor over Grievant’s department. 

15.
Shortly after the telephone conversation between Grievant and Ms. Puzio-Bungard, Grievant arrived at Ms. Puzio-Bungard’s office, and asked to speak with her.

16.
Ms. Puzio-Bungard had a second conversation with Grievant in her office. During this conversation, Archie Poling, who is Sharpe’s Interim Director of Nursing, was also present.  Coincidentally, Ms. Puzio-Bungard and Mr. Poling are in a relationship and currently reside together.

17.
Mr. Poling has been a Registered Nurse for 20 years.  He has received training on treating and identifying drug abuse, and has had extensive experience working with Sharpe patients who suffer from drug addiction.  

18.
Mr. Poling had previously been requested to meet with Ms. Puzio-Bungard in her office to discuss the phone conversation she had just had with Grievant.  Mr. Poling had participated in the meeting regarding a patient’s treatment which Grievant felt he had been excluded from improperly, and noted that Grievant was upset about his exclusion from the earlier meeting when he came to Ms. Puzio-Bungard’s office.

19.
While Grievant was in Ms. Puzio-Bungard’s office, Mr. Poling observed that Grievant was acting fidgety, and his eyes were watery and slightly dilated.  Mr. Poling recalled that some of Grievant’s statements did not make sense, and he kept repeating the same thing over and over.  In Mr. Poling’s experience, this represented a departure from Grievant’s normal conduct and appearance.
20.
After the meeting concluded, Mr. Poling told Ms. Puzio-Bungard that there appeared to be something wrong with Grievant.  Ms. Puzio-Bungard then contacted someone in the Human Resources (“HR”) Department.

21.
Ms. Puzio-Bungard and Mr. Poling completed “Behavior Incident Reports” describing Grievant’s unusual behavior.  Ms. Puzio-Bungard observed that Grievant’s eyes “looked bloodshot/red.”  See R Ex 1.  Mr. Poling observed that Grievant’s “eyes were glassy and left eye was red.”  See R Ex 1.

22.
Ms. Puzio-Bungard conducted a brief investigation by talking to approximately four employees in Grievant’s work area.  Sandra Jeffries told Ms. Puzio-Bungard that she had not observed anything out of the ordinary with Grievant that day.  Larry Crook told her that he had not observed Grievant.  None of these employees provided a statement to Ms. Puzio-Bungard.
23.
After completing his Behavior Incident Report, Ms. Quinn asked Mr. Poling to bring Grievant to the HR Office.  Mr. Poling went to Grievant’s office and asked Grievant to come to the HR Office with him.
24.
When Mr. Poling asked Grievant to accompany him to the HR Office, Grievant became irate and belligerent, and began cursing at Mr. Poling.  Grievant called Mr. Poling a “liar” and told him that he didn’t know what he was doing.

25.
While Grievant was in the HR office, Mr. Poling observed Grievant behave in a rude, belligerent and agitated manner.  Mr. Poling further observed that Grievant displayed signs of physical intoxication, including impairment of mobility, odor, and erratic movement.  Ms. Puzio-Bungard also observed Grievant to be belligerent, agitated and short-tempered, which was out of character in her experience with Grievant.  Ms. Puzio-Bungard described Grievant as being “very nasty.”
26.
Multiple established policies prohibit Sharpe employees from reporting to work with illegal drugs in their body system, including the West Virginia Division of Personnel Drug- and Alcohol-Free Workplace Policy, DHHR Policy Memorandum 2108 on Employee Conduct, William R. Sharpe, Jr. Hospital Human Resource Management Policy, and the BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals.  See J Ex 1; R Exs 10, 13 & 14. 

27.
The BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals includes the following provision covering “for cause” drug testing:

a.  All current and contract employees of DHHR may be subject to testing for reasonable suspicion under any of the following circumstances;

     1.  If the employee’s performance, behavior, appearance or odor cause reasonable suspicion that the employee is engaging in illegal drug use, inappropriate use of prescribed medication or is under the influence of drugs or alcohol; or

     2.  If the employee is involved or is reasonably suspected of being involved in a serious workplace accident or incident involving injury to or potential injury to the employee, or another person; or involving significant damage to or potential damage to DHHR equipment or property; or
    3.  If the employee is involved in or is reasonably suspected of being involved in a number of minor workplace accidents or incidents, over a relative short period of time; or

    4.  If there is evidence of theft, diversion, misuse or tampering with drugs or other controlled substances in the workplace.

b.  If any of the foregoing factors are present or observed, the person observing them should report them immediately to the Human Resource Director who will then contact the employee’s immediate supervisor.  The Human Resource Director and supervisor will meet with the employee to assess the situation.  If it is found that testing should be conducted, the arrangement for the test will be done by the Human Resource Director in consultation with the Chief Executive Officer or his/her designee.  If the Director of Human Resources is unavailable during normal working hours, the person who has observed any of the above-mentioned factors shall contact the employee’s immediate supervisor. During off hours (evenings, nights and week-ends) the Administrator on call should be contacted by the house supervisor.
c.  The reporting employee or the employee’s immediate supervisor, whichever the case may be, shall immediately, but before the end of the shift, document the behavior or conditions giving rise to the report by completing the “For Cause Drug Testing Form”. (copy attached)

d.  The Director of Human Resources, or the Administrator on Call, as the case may be, in consultation with the Chief Executive Officer, shall determine whether it is appropriate to require the employee to submit to drug or alcohol testing.  Such person may elect to interview the employee before making a decision.

e.  Refusal to submit to a drug or alcohol test when directed to do so by a legitimate authority is grounds for immediate dismissal.  Such a directive shall only be issued with verbal authorization from the Administrator or her/his designee and after determination of a nexus to the safety of the employee, him or herself, and/or others.
f.  The sample will be collected in accordance with the testing procedures established for the facility. This sample will be tested for at least the following substances: alcohol, marijuana, cocaine, opiates, amphetamines, phencyclidine (PCP), barbiturates, oxycodone, benzodiazepines, propoxyphene and methadone or derivatives thereof.  The sample may be tested for other drugs as deemed prudent and/or necessary.
g.  At the time the sample is collected, the employee will complete and sign a chain of custody form.

1.  If the laboratory detects a positive result, it will conduct a second confirmation test by Gas Chromatography Mass Spectrometry (GCMS), using the same specimen.

2.  All test results are to be sent from the testing laboratory to the MRO [Medical Review Officer].  The MRO will be responsible for maintaining all testing results and documentation in a secure location.
3.  If the DER [Designated Employee Representative] receives a report from the MRO that the employee’s test result is either positive or abnormal, then the DER shall advise the employee of the findings.  The employee may be subject to appropriate discipline, up to and including dismissal.

4.  The DER will be responsible for maintaining all testing results and documentation in a secure location.

5.  At the discretion of the Chief Executive Officer or his/her designee, and the Human Resource Director, the employee may be suspended from duty, without pay, while the test is being processed.  If the results are negative, the employee will be reimbursed for the missed wages.  If the results are positive, disciplinary action may be taken up to and including dismissal.

* * *

R Ex 10 (parenthetical information in brackets added).

28.
Grievant was directed to submit to a “for cause” drug screening test on April 13, 2016.

29.
On the morning of April 13, 2016, Sharpe’s Environmental Services Supervisor, Ernest Lewis, found a cloud of gas in the swimming pool which made him physically ill.  Mr. Lewis subsequently found Grievant in his office, and Grievant then went in the pool facility and opened the doors to allow the gas to escape. 
30.
Several employees, including Heather Lovett, Timothy Miller, Amber Siders, Larry Crook, Kathy Neal, Sandra Jeffries, and Robert Posey, encountered Grievant during the morning and early afternoon of April 13, 2016, and had work-related conversations with him, but did not observe any unusual or abnormal behavior.  See G Exs 6, 7, 8 & 9.   Indeed, Ms. Neal had been discussing a work-related matter regarding approval of tablet computers for use by patients for approximately ten minutes before Mr. Poling came to Grievant’s office, and asked Grievant to accompany him to HR.
31.
Drug testing is conducted by a contractor retained by DHHR to provide such services.  The person who collects the urine specimen from employees travels to Sharpe from another location.

32.
Ms. Quinn received notice that Grievant’s screening test for alcohol was negative.  The report containing this information is not legible.  See R Ex 4.

33.
On April 15, 2016, Grievant was suspended without pay for up to 30 days pending an investigation into allegations that he was under the influence of alcohol or drugs during working hours.  See R Ex 6. 

34.
Ms. Quinn subsequently received a copy of an e-mail from the contractor dated April 18, 2016, which indicated that Grievant tested “positive.”  See R Ex 4.

35.
After Grievant’s sample was reported positive, Grievant called Ms. Quinn and asked to be retested.  Ms. Quinn understood Grievant’s request to be “retested” to mean he was asking to submit a new specimen to be tested, rather than having the other half of his sample provided on April 13 analyzed by a different laboratory, as permitted under DHHR’s policy.  Ms. Quinn simply told Grievant that he could not be “retested” without advising him of his right to have his split sample analyzed by a different laboratory, or making a reasonable effort to ascertain what he was requesting.

36.
Ms. Quinn received a subsequent e-mail from the contractor dated April 25, 2016, which stated, in part: “Medtox reported 4-18-16 the results POSITIVE (THC) Talked with donor 4-18-16 at 9:30 am (sic.) was told he could have second bottle tested.  Would need to mail a certified check of $275.00 to our office within 72 hours.  We have never received the check as of today 4-15-16
 (sic.).”  R Ex 5.
37.
On April 19, 2016, Grievant was notified of the opportunity to participate in a predetermination conference on April 25, 2016.  See R Ex 7.  Grievant subsequently attended the predetermination conference as scheduled.  See R Ex 8.   

38.
Grievant was dismissed from employment in correspondence from Sharpe’s Chief Executive Officer, Patrick Ryan, dated April 29, 2016, which stated, in pertinent part, the following:

The purpose of this letter is to advise you the investigation into allegations of having illegal drugs in your system while at work has been concluded.  Based on the findings of this investigation, it is our decision to dismiss you from employment as a Therapeutic Program Director with the West Virginia Department of Health and Human Resources William R. Sharpe Jr. Hospital, effective May 15, 2016.


So that you may understand the specific reason for your dismissal I recount the following: On April 13, 2016 abnormal conduct and a sudden and substantial change in your personality was reported to Human Resources. Physical characteristics symptomatic of substance abuse led to being taken out of patient care and you were asked to take a “for cause” drug test.

On April 25, 2016, you participated in a predetermination conference with Debbie Quinn, Human Resource Director, Jodie Puzio-Bunguard, your Supervisor, Patrick Ryan, Chief Executive Officer and your union representative, Jamie Beaton. The purpose of the predetermination was to provide you the opportunity to respond to the positive medical review test results indicating the use of marijuana.

During the predetermination you stated you didn’t feel as though you were high and it could be a false positive test result. You provided that after being notified of the test results by the medical review officer on April 18, 2016, you called Debbie Quinn indicating you would like to challenge the test results. According to you, Debbie stated you could not challenge the test. Debbie Quinn acknowledged that you had asked to be retested. However, BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals provides if an employee wants to challenge test results they must notify the MRO, in writing within three calendrer (sic.) days of being notified by the MRO of the positive results. Ms. Quinn provided that you had not notified the MRO in writing or within the specified time period.

After reviewing your response and having considered all the information made known to me, I have determined for violations of the DOP Drug-and Alcohol-Free Workplace, policy (sic.) DOP-P2, BHHF/OHF Drug and Alcohol Testing Policy for State Facilities/Hospitals, and the DHHR Policy 2108 Employee Conduct, along with the William R Sharpe, Jr. Hospital 34.305 Employee Conduct Policy, your dismissal is warranted. This action is being taken in accordance with section 12.2 of the West Virginia, Department of Personnel Administrative Rule.

I am requiring your immediate separation from the workplace and you will be paid up to a maximum of fifteen (15) calendar days’ severance pay instead of being given the opportunity to work out the fifteen calendar day notice period. You may respond to the matters of this letter, provided you do so by close of business on May 15, 2016. These actions are being taken in accordance with subsection 12.2 of the Administrative Rule of the West Virginia Division of Personnel. You will be paid final wages and all annual leave accrued and unused as of your last working day with this agency in accordance with the West Virginia Wage Payment and Collection Act.

All property belonging to the State of West Virginia, which you have under your control or in your personal possession, must be returned and delivered to the control of Debbie Quinn, Human Resource Director, immediately, or at a mutually agreed-upon date, time, and location. Such property shall include, but not be limited to: keys to any State offices, access cards, and identification cards. You are not to enter the non-public areas of William R Sharpe Jr. Hospital offices without prior authorization from me or an agent of my office.

You may respond to the matters of this letter in writing or in person, provided you do so within fifteen calendar days of the date of this letter.

R Ex 9.

39.
Sharpe CEO Patrick Ryan decided to terminate Grievant’s employment because he was serving in a supervisory position and the hospital has an obligation to provide for the safety of its patients and staff.
40.
After Grievant was terminated and barred from the premises, someone used Grievant’s user ID and confidential password to access Grievant’s work computer at Sharpe and delete all data on Grievant’s hard drive.  See R Exs 2 & 3. 
   
Discussion

Because this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 51, 380 S.E.2d 216, 218 (1989).  The judicial standard in West Virginia requires that “dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)(per curiam); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Service Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965).  Not only shall good cause be alleged in the dismissal of such an employee, it must be proved in the event of an appeal of the dismissal.  Guine, supra, at 468, 368.

Grievant was terminated on the basis of a compelled urine sample which allegedly tested positive for the presence of marijuana.  Public employees in West Virginia may only be required to provide a urine sample for drug testing in certain limited circumstances set forth by the West Virginia Supreme Court of Appeals as follows:

Drug testing will not be found to be violative of public policy grounded in the potential intrusion of a person’s right to privacy where it is conducted based upon a reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others.
Syl. Pt. 2, Twigg v. Hercules Corp., 185 W. Va. 155, 406 S.E.2d 52 (1990).


Inasmuch as Grievant’s position was not demonstrated to directly involve public safety or the safety of others, Grievant is subject to on-the-job drug testing solely on the basis of objective reasonable suspicion.  The first issue to be determined is whether sufficient reasonable suspicion existed to warrant Respondent ordering Grievant to submit to an on-the-job drug test.  Reasonable suspicion exists when an employee manifests physical or behavior symptoms or reactions commonly attributed to the use of controlled substances or alcohol.  See Legg v. Felinton, 219 W. Va. 478, 637 S.E.2d 576 (2006) (per curiam).  When examining whether or not particular facts establish reasonable suspicion, the totality of the circumstances must be considered.  State v. Stuart, 192 W. Va. 428, 432, 452 S.E.2d 886, 890 (1994).  See Alabama v. White, 496 U.S. 325, 330 (1990).  Ultimately, reasonable suspicion represents a low threshold requiring some minimal level of objective justification for requiring testing.  See U.S. v. Castillo, 804 F.3d 361, 367 (5th Cir. 2015). “Although a mere hunch does not create reasonable suspicion, the level of suspicion the standard requires is considerably less than proof of wrongdoing by a preponderance of the evidence, and obviously less than is necessary for probable cause.”  Navarette v. California, 134 S. Ct. 1683, 1687 (2014) (citations and internal quotation marks omitted). 

In the grievance at hand, two trained professionals with significant experience working with individuals who have problems with drugs or alcohol observed Grievant was not acting normally, as they were familiar with him in a work setting, and exhibited characteristics of a person under the influence of drugs or alcohol.  That these two supervisors are in a relationship does not detract from their objective testimony, just as if they were legally related would not necessarily undermine their credibility.  There was no indication that there was any animosity between these witnesses and Grievant, other than a disagreement between Ms. Puzio-Bungard and Grievant over who should be included in a meeting regarding a particular patient’s treatment.

There was evidence that Grievant was upset about being excluded from this earlier meeting, which could have contributed to the impression that he was behaving out of his normal character.  There was also evidence that Grievant had been exposed to a significant amount of chlorine or some other chemical in the confines of Sharpe’s indoor swimming pool, which may have likewise generated certain symptoms, particularly red or watery eyes from chemical exposure.  However, it does not appear that Ms. Puzio-Bungard or Mr. Poling were aware of the chemical exposure when they made their conclusions regarding Grievant’s appearance and actions.  Likewise, Ms. Quinn was not aware of this circumstance.  Ultimately, “the fact that there might be another valid reason for Grievant’s behavior does not negate that fact.”  Smith v. Dep’t of Health & Human Res., Docket No. 2011-0799-DHHR (Sept. 6, 2012).  In other words, while this additional information suggests that there may have been other causes for Grievant’s appearance unrelated to drugs or alcohol, the behaviors observed by Ms. Puzio-Bungard and Mr. Poling may still be considered in determining whether reasonable suspicion existed.  Based upon all of the facts and circumstances presented, and the low legal threshold required, DHHR established that there was reasonable suspicion to require Grievant to submit to a drug test under the rules and regulations applicable to its employees, and permitted by Twigg.

As a supervisor, Grievant may be held to a higher standard of conduct, because he is properly expected to set an example for those employees under his supervision, and to enforce the employer’s proper rules and regulations, as well as implement the directives of his supervisors.  Cole v. Regional Jail & Corr. Facility Auth., Docket No. 2016-1451-MAPS (June 28, 2016); Hall v. Div. of Juvenile Serv., Docket No. 2011-0100-MAPS (June 23, 2011); Lilly v. Dep’t of Transp., Docket No. 07-DOH-387 (June 30, 2008); Wiley v. W. Va. Div. of Natural Res., Parks & Recreation, Docket No. 96-DNR-515 (Mar. 26, 1998).
Respondent introduced electronic mail documents as evidence to support the allegation that Grievant had marijuana in his system while on duty at Sharpe.  These documents constitute hearsay evidence. An administrative law judge must determine what weight, if any, is to be given hearsay evidence in a disciplinary proceeding.  Comfort v. Regional Jail & Corr. Facility Auth., Docket No. 2013-1459-CONS (Apr. 18, 2013); Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010), aff’d, Cir. Ct. of Kanawha County, No. 10-AA-73 (June 9, 2011); Miller v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).  The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996), aff’d, Cir. Ct. of Kanawha County, No. 97-AA-17 (June 4, 1998). 
In the absence of any sworn witness testimony, a hearsay report, standing alone, may be insufficient to meet the employer’s obligation to prove the charges in a disciplinary action by a preponderance of the evidence.  Cole, supra.  See Comfort, supra.

Respondent introduced a second-hand hearsay statement that Grievant tested positive for marijuana.  This statement was made by a contractor’s employee, who was reporting the results from a testing laboratory, making the positive report double hearsay.   Neither the person who made this statement nor anyone from the drug testing laboratory was called as a witness, and DHHR offered no explanation why these persons were unavailable.  As a result, Grievant was deprived of any opportunity to confront the most critical witnesses against him, and to inquire as to whether these persons had personal knowledge that Grievant’s sample tested positive for marijuana, or were themselves simply repeating a hearsay statement or written report from another person.  Grievant cannot cross-examine a laboratory report to determine whether the proper test procedures and protocols were followed.  See Kenney v. Dep’t of Educ., Docket No. 2016-1132-DOE (Aug. 29, 2016).  
Further, there was no evidence in the record to establish that Grievant’s initial positive drug test was confirmed by the use of Gas Chromatography Mass Spectrometry (GCMS) testing, as required by DHHR’s procedures.  See R Ex 10 at 5.  See generally, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1997).  Indeed, there was no evidence that any person who made the determination that Grievant’s urine sample was positive for the presence of marijuana was qualified to analyze a urine sample and make such a determination.  Similarly, there was no evidence as to what scientifically accepted process was employed to conduct the testing, whether the laboratory applied the correct analytic standard for reporting a positive result (more than 50 nanograms of tetrahydrocannabinol (“THC”) per milliliter), or that the person or persons who conducted the testing had been properly trained and were currently certified to perform such scientific testing.  
Likewise, Respondent presented no competent evidence that the purportedly “positive” laboratory results were ever reviewed by a qualified Medical Review Officer.  See R Ex 4.  Ms. Quinn testified that this review is not conducted until after the employee’s specimen has been tested.  The only document in the record which could potentially demonstrate that this review was accomplished is blank.  
Although Respondent established that there was reasonable suspicion to test Grievant for the presence of alcohol or drugs, this evidence was not sufficient to corroborate the hearsay report of a laboratory test result.  This is particularly so where, as here, there were multiple witnesses who observed Grievant at work on that day and did not see anything out of the ordinary.  There is insufficient evidence to support the charge of having a prohibited substance in Grievant’s body system as alleged.  

The following Conclusions of Law support the Decision reached.

Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 51, 380 S.E.2d 216, 218 (1989).  The judicial standard in West Virginia requires that “dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (per curiam); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Service Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965).  Not only shall good cause be alleged in the dismissal of such an employee, it must be proved in the event of an appeal of the dismissal.  Guine, supra, at 468, 368.


3.
Drug testing will not be found to be violative of public policy grounded in the potential intrusion of a person’s right to privacy where it is conducted by an employer based upon reasonable good faith suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others.  Syl. Pt. 2, Twigg v. Hercules Corp., 185 W. Va. 155, 406 S.E.2d 52 (1990).


4.
Reasonable suspicion exists when an employee manifests physical or behavior symptoms or reactions commonly attributed to the use of controlled substances or alcohol.    See Legg v. Felinton, 219 W. Va. 478, 637 S.E.2d 576 (2006) (per curiam).

5.
Respondent demonstrated the existence of sufficient evidence regarding Grievant’s behavior to establish reasonable suspicion that Grievant might be under the influence of alcohol or drugs so as to require that he submit to a drug screening test.   


6.
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Comfort v. Regional Jail & Corr. Facility Auth., Docket No. 2013-1459-CONS (Apr. 18, 2013); Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).  See Warner v. Dep’t of Health & Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008). 

7.
The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996), aff’d, Cir. Ct. of Kanawha County, No. 97-AA-17 (June 4, 1998). 

8.
Hearsay evidence is admissible in the grievance procedure for public employees, but there is no requirement, statutory or otherwise, that it be afforded any particular weight.  Generally, written statements, even affidavits, may be discounted or disregarded unless the offering party can provide a valid reason for not presenting the testimony of the persons making them.  Comfort v. Regional Jail & Corr. Facility Auth., supra.  See Simpson v. W. Va. Univ., supra; Cook v. W. Va. Div. of Corr., Docket No. 96-CORR-037 (Oct. 31, 1997).

9.
The charges against Grievant are only supported by conclusory hearsay documents for which there is no foundation to demonstrate that the person or persons who reached the conclusions stated therein were qualified to make such a determination, or that such person or persons employed acceptable scientific processes to support any such conclusion.  Thus, Respondent failed to prove the charges against Grievant by a preponderance of the credible evidence of record, and failed to present good cause for Grievant’s termination.



Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to his position as a Therapeutic Program Director at William R. Sharpe, Jr. Hospital, to pay back pay and benefits with statutory interest, retroactive to the date of his termination, and to remove all references to this disciplinary action from his personnel records.   

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
September 19, 2016


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� It is presumed that this date is a typographical error inasmuch as it precedes the date when Grievant’s drug test was purportedly reported as positive. Because the author of this document did not testify at the hearing, there was no opportunity to clarify this anomaly. 


� However, Ms. Puzio-Bungard’s investigation appeared focused on finding evidence to confirm her conclusions, rather than obtaining information in a disinterested manner, as indicated by the credible testimony of two witnesses who saw nothing out of the ordinary in Grievant’s conduct that day..
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