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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

TAMMY J. SAVAGE,


Grievant,

v. 






DOCKET NO. 2015-1527-PreED

PRESTON COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

This grievance was filed by Grievant, Tammy J. Savage, against her employer, the Preston County Board of Education, on June 5, 2015.  The statement of grievance reads, “Grievant, an itinera[nt] nurse, was removed from her needed nursing position and replaced by a more senior nurse.  Grievant should not have been removed from her needed position because she has less seniority.  Itinera[nt] positions are based on needs and not seniority.  Grievant claims discrimination and favoritism.”
  As relief Grievant seeks “to be reinstated back to her original and needed nursing position at Kingwood Elementary School, and any other relief that the grievance evaluator deems appropriate.”


 A conference was held at level one on July 22, 2015, and a level one decision denying the grievance was issued on August 4, 2015.  Grievant appealed to level two on August 5, 2015, and a mediation session was held on October 26, 2015.  Grievant appealed to level three on November 6, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on February 17, 2016, at the Grievance Board’s office in Westover, West Virginia.  Grievant was represented by Frank Caputo, Staff Representative, American Federation of Teachers-West Virginia/AFL-CIO, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on March 21, 2016, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant, an itinerant Nurse, argues that she should not have been moved from Kingwood Elementary School to Bruceton School, because there was still a need for a Nurse at Kingwood Elementary School.  Respondent  does not dispute that there was still a need for a Nurse at Grievant’s school, but points out that one itinerant Nurse had to be moved due to the Nurse at Bruceton School leaving and the loss of one Nurse position, and that it decided the most fair way to achieve the goal in this case with the least amount of disruption, was to focus on the area of the county where one Nurse position would be lost, and then move the least senior Nurse assigned to that area to another area of the county.  Grievant did not demonstrate that Respondent’s method of filling the vacancy left at Bruceton School was arbitrary and capricious.


The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant is employed by Respondent, the Preston County Board of Education (“PBOE”), as a Registered Nurse.


2.
During the 2014-2015 school year, Grievant was an itinerant Registered Nurse, assigned to Kingwood Elementary School.  She had been assigned to Kingwood Elementary School as an itinerant Registered Nurse since she bid on and received the position in 2010.


3.
All Registered Nurses employed by PBOE are designated as itinerant.


4.
During the 2014-2015 school year, PBOE employed seven itinerant Registered Nurses assigned to various schools throughout the county.


5.
The Registered Nurse assigned to Bruceton School resigned at the end of the 2014-2015 school year.


6.
PBOE determined that instead of continuing to assign a Registered Nurse to Central Preston Middle School for the 2015-2016 school year, it would assign a Licensed Professional Nurse to that school, reducing the number of Registered Nurses employed by the county to six for that school year.


7.
Cassie Howell is employed by PBOE as an itinerant Registered Nurse.  Ms. Howell was assigned to Central Preston Middle School during the 2014-2015 school year.  Ms. Howell has more seniority than Grievant.


8.
Central Preston Middle School, Kingwood Elementary School, and a third school where PBOE employed an itinerant Registered Nurse are considered by PBOE to be in the Kingwood area.  Bruceton School is not considered by PBOE to be in the Kingwood area.


9.
Grievant was moved to Bruceton School for the 2015-2016 school year, and Ms. Howell was placed at Kingwood Elementary School for the 2015-2016 school year.


10.
To fill the position at Bruceton School, PBOE could have moved the least senior Nurse in the county, and then moved another Nurse into her position, and so on, which likely would have resulted in a number of changes.  In an effort to minimize the number of Nurses to be moved, since it was the Kingwood area that was losing a position, PBOE looked only at the seniority of the three Nurses assigned in the Kingwood area.  Two of those Nurses had more seniority than Grievant.  Grievant was moved to the school which had lost its Nurse, and Ms. Howell was moved to Kingwood Elementary School, so that she remained stationed in the Kingwood area.




Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant did not dispute that as an itinerant Registered Nurse, she could be moved by PBOE from one school to another.  Grievant argues that her reassignment was not based on a lack of need at Kingwood Elementary School, and that she should not have been reassigned, pointing to an email authored by PBOE Superintendent Craig Schmidl which states that “locations/assignments [for itinerant Nurses] are based upon ‘needs’ not seniority.  The plan to be implemented for 15-16 best meets the needs of the students/school system.”


It is well-recognized that county boards of education have substantial discretion in matters related to hiring, assignment, transfer, and promotion of school personnel.  However, that discretion must be tempered in a manner that is reasonably exercised, in the best interest of the schools, and in a manner which is not arbitrary and capricious.  Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E. 2d 58 (1986).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).

In particular, with regard to itinerant positions, “[a]s this Grievance Board stated in Davisson v. Lewis County Bd. of Educ., Docket No. 02-21-209 (Nov. 13, 2002), ‘a board of education... has the discretion to designate a... position as itinerant when it is posted; employees who bid upon and are awarded such positions may, accordingly, be moved to accommodate the students’ needs.  Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-030 (March 28, 2002); Bailey v. Raleigh County Bd. of Educ., Docket No. 97-41-495 (April 20, 1998).’  See also, Bennett v. Randolph County Bd. of Educ., Docket No. 05-42-396 (April 12, 2006).”  Stover v. Logan County Bd. of Educ., Docket No. 2010-1051-LogED (Dec. 13, 2010).


There is no question that at least one of the itinerant Registered Nurses had to be moved to Bruceton School due to the loss of the Registered Nurse at that school and the reduction in the number of Registered Nurse positions in the county.  Respondent determined that the most fair method of determining which employee should be moved was to affect the move in a way that was minimally disruptive to the students while giving consideration to the seniority of the employees in the area of the county affected by the reduction in the number of positions.  Respondent could have chosen to move only Ms. Howell, or it could have chosen to move Ms. Howell and a number of Registered Nurses less senior than Ms. Howell.  Grievant did not demonstrate that the method chosen by Respondent was unreasonable, or that she was entitled to remain at Kingwood Elementary School.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
It is well-recognized that county boards of education have substantial discretion in matters related to hiring, assignment, transfer, and promotion of school personnel.  However, that discretion must be tempered in a manner that is reasonably exercised, in the best interest of the schools, and in a manner which is not arbitrary and capricious.  Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E. 2d 58 (1986).


3.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


4.
Grievant did not demonstrate that Respondent’s decision to move her to another school was arbitrary and capricious, or that she was otherwise entitled to remain at Kingwood Elementary School.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
April 11, 2016




Administrative Law Judge
�  Grievant did not pursue the claims of discrimination or favoritism in her arguments either at the hearing or post-hearing, nor did she present any evidence in support of these claims.  Accordingly, these claims are deemed abandoned and will not be addressed.


�  Registered Nurses are by definition professional personnel.  W. Va. Code § 18A-1-1(d).






