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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

KEVIN CUTRIGHT, et al.,



Grievants,

v.






Docket No. 2016-1149-CONS

DIVISION OF HIGHWAYS,



Respondent.


DECISION


Grievants filed this action at Level One on January 27, 2016, against the Respondent, Division of Highways, asserting:

I am appealing the requirement of a Class-A CDL as requirement for classification as a Tier 2 and/or 3 TW3MECH.  The position classification description in posting 8367 for Transportation Worker 3 has never, and currently does not, require a Class-A CDL for hiring or job duties.  I exceed all other requirements for classification as a Tier 3 TW3MECH.

Grievants seek the following relief:

I want to be classified correctly as a Tier 3 TW3MECH and paid accordingly including back-pay to the date of my original Tier placement appeal, with interest in accordance with state code, and made whole in any other way.


This grievance was denied at Level One by decision dated March 23, 2016.  Grievants appealed to Level Two on March 28, 2016.  A Level Two mediation session was conducted on May 16, 2016.  Grievants appealed to Level Three on May 27, 2016.  A Level Three evidentiary hearing was conducted on August 30, 2016, before the undersigned at the Randolph County Development Authority, Elkins, West Virginia.  
Grievants appeared pro se.  Respondent appeared by its counsel, Jason Workman, Legal Division.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on October 28, 2016.


Synopsis


Grievants are all mechanics and argue that Respondent’s requirement that they possess a Class A-CDL to advance in their recently implemented tier program is unreasonable due to the nature of their job duties.  Grievants failed to demonstrate by a preponderance of the evidence that Respondent acted in an arbitrary and capricious manner by including the Class A-CDL license as a component of the Transportation Worker Apprenticeship Program.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievants are classified as Transportation Worker 3 Mechanics in the Equipment Division, Buckhannon, West Virginia.  They are disputing their placement in Tier One of the Transportation Worker Apprenticeship Program.  Grievants do not possess a Class A - CDL that is required to be at Tier Two for Transportation Worker 3.


2.
Respondent submitted a Transportation Worker Apprenticeship Program to the West Virginia State Personnel Board during its November 2014 meeting.  This plan required approval by the State Personnel Board and was approved on November 18, 2014.  The program was proposed to address recruitment and retention.


3.
The Transportation Worker Apprenticeship Program sets criteria for the pay structure of the Transportation Worker 1, Transportation Worker 2, Transportation Worker 3, and the Transportation Worker 4 classifications.  The system is designed to prevent an overlay in pay between the classifications, a problem in the former pay structure.  The program provides transportation workers an opportunity to advance through the tiers and receive pay increases.  The program works within the existing pay ranges for each respective classification.


4.
Respondent made a supplemental proposal to the West Virginia State Personnel Board that made multiple changes to the Transportation Worker Apprenticeship Program.  A subsequent modification to the Transportation Worker 2 classification removed the Class A CDL requirement at the third level tier and required it at only the fourth level tier.  This change was supported and approved by the Transportation Worker Apprenticeship Committee and the Division of Personnel.  


5.
A Division Director can make a request for a waiver for the CDL requirement based upon an employee’s job duties.  This request is reviewed by the Transportation Worker Apprenticeship Committee.  The Committee is comprised of the Department of Transportation’s Human Resources Director, Assistant Commissioner, two Maintenance Engineers, two Bridge Engineers, and the Program Coordinator.


6.
Grievants’ supervisor, Kevin McHenry, supported a waiver of the Class A-CDL requirement, but acknowledged that he could not speak for the benefits of the Class A-CDL with regard to statewide management.  The Transportation Worker Apprenticeship Committee found value for the requirement and a connection to the job function providing incentive for mechanics to obtain their Class A-CDL, including the mechanics at the Equipment Division.


7.
The only employees granted a Class A-CDL waiver have been in positions that have no direct involvement with equipment.  The only employees granted waivers worked in sign shops and building and grounds.  These employees have no opportunity to be involved or working with transportation equipment in their jobs.


8.
The Class A-CDL allows an employee to pull equipment in a trailer.  Respondent is required to move its equipment on a daily basis.  The Class A-CDL gives the mechanics flexibility to transport the equipment that they work on if the situation deems it necessary.  The Equipment Division, where Grievants work, would be more likely called up in an emergency situation because they handle equipment for all of the state.


9.
Prior to the Transportation Worker Apprenticeship Program, Respondent had a shortage of employees that had the ability to haul equipment.  The inclusion of the Class A-CDL in the program helps alleviate this problem by providing an incentive for the employee to acquire this license that the agency can utilize.


Discussion


Concerning the issue in this grievance, the allegations do not involve discipline, and as a result, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The sole issue in this grievance is whether Respondent’s decision to require employees to possess a Class A-CDL to be placed in Tier Two of the Transportation Worker Apprenticeship Program was arbitrary and capricious or a violation any law, rule, or regulation.  Respondent’s position is that the more employees that have the ability to haul equipment makes the organization more efficient.  Specifically, it would allow the mechanic to return equipment to the shop, if the repair could not be made in the field.  Grievants counter that this is not valid because Respondent would not force them to drive if they did not feel comfortable pulling a loaded trailer.  Grievants’ assertion concerning the various postings for a Transportation Worker 3 not requiring a Class-A CDL is without merit since the exhibits of the case clearly indicate that a valid Class A or B commercial driver’s license may be required in equipment repair. 


Grievants’ supervisor, Mr. McHenry, indicated that based on the job requirements for mechanics at the Equipment Shop, they should not be required to have a Class A-CDL.  While the undersigned recognizes the merits of Grievants’ argument, and the logic behind it, the decision by Respondent cannot be viewed as arbitrary and capricious.


"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts.


The record established that the Transportation Worker Apprenticeship Program was developed after Respondent determined the need for a program to improve the retention rate of employees.  Respondent began to develop a stepwise program for each classification in the Transportation Worker Series that would benefit the employees along with the agency.  The determination was made by upper management that all Transportation Workers could be required to hold a Class A-CDL.  The record established that Grievants were properly placed in the appropriate tier based on the guidelines of the program in effect in October 2015.  Respondent’s Human Resources Director, Kathleen Dempsey, indicated that this program is still in its initial phase and Respondent has attempted to constantly assess the program to make necessary adjustments.


The Transportation Worker Apprenticeship Committee made the decision to require Transportation Workers to hold a Class A-CDL to advance to the top of the Transportation Worker Apprenticeship Program.  The record reflects that the standards issued by Human Resources are applied consistently to all employees in the Transportation Worker classification.  The Transportation Worker Apprenticeship Committee found value for the requirement and a connection to the job function providing incentive for mechanics to obtain their Class A-CDL, including the mechanics at the Equipment Division.  With a reduced workforce, the more employees that have the ability to haul equipment makes the organization more efficient.  This argument, and the CDL requirement, cannot be viewed as unreasonable.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). 


3.
Grievants failed to prove that Respondent acted in an arbitrary and capricious manner by the following the protocol of the Transportation Worker Apprenticeship Program approved by the State Personnel Board and the Division of Personnel.


4.
Grievants failed to demonstrate by a preponderance of the evidence that Respondent acted in an arbitrary and capricious manner by including the Class A-CDL license as a component of the Transportation Worker Apprenticeship Program.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   December 13, 2016                 


___________________________









Ronald L. Reece









Administrative Law Judge
�Grievants include Eric D. Canfield, Thomas R. Taylor, Bernard F. Smith, Jr., Teddy A. Hall, Rodney D. Stalnaker, Russell F. Parmer, and Josh Johnston.






