THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

LaTosha Greene,



Grievant,

v.







Docket No. 2016-0884-DHHR
Department of Health and Human Resources/
Jackie Withrow Hospital,



Respondent.

DECISION


Grievant, LaTosha Greene, is employed by Respondent, Department of Health and Human Resources/Jackie Withrow Hospital.  On November 23, 2015, Grievant filed this grievance against Respondent stating, “Suspension without good cause (including predetermination under false pretense).”  For relief, Grievant seeks “[t]o be made whole in every way including back pay with interest & benefits restored.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on March 7, 2016, before the undersigned at the offices of the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on April 12, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant is employed by Respondent as a Health Service Worker at Jackie Withrow Hospital.   Grievant was suspended for three days for violating her Attendance Improvement Plan with continuing unscheduled absences and tardiness.  Grievant asserted she was suspended without good cause and that her due process rights had been violated.  Grievant’s due process rights were not violated because her suspension letter provided adequate notice and opportunity to be heard.  Respondent proved it was justified in disciplining Grievant for violation of her Attendance Improvement Plan.  Grievant proved that her suspension for three days for violating her Attendance Improve Plan was clearly disproportionate.  Grievant’s three-day suspension should be mitigated to a one-day suspension.  Accordingly, the grievance is denied, in part, and granted, in part.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Health Service Worker at Jackie Withrow Hospital and has been so employed for almost four years. 
2. For the timeframe relevant to this grievance, Grievant worked the night shift from 11:00 p.m. to 7:00 a.m.

3. On November 11, 2013, Grievant received counseling for attendance and on March 2, 2014, Grievant received a verbal warning.
4. On May 19, 2014, Grievant was placed on an Attendance Improvement Plan (“AIP”).  

5. On December 17, 2014, Grievant was issued a written reprimand for failure to comply with her AIP. 
6. On January 28, 2015, Grievant was given an Employee Performance Appraisal (“EPA”) on Form EPA-2 rating her as “Does Not Meet Expectations” due to incurring six tardies, two unplanned absences for personal illness, and failure to provide DOP-L3s during the period of December 15, 2014 through January 15, 2014.  Grievant was given a goal to go thirty days without tardies or absences and to provide DOP-L3s.   

7. On March 16, 2015, Grievant was given an EPA Form EPA-2 rating her as “Good; Meets Expectations” stating that Grievant was removed from the “PIP program,”
 but that she would be placed back on “the PIP program” if she failed to comply with the attendance/tardy policy.  The EPA specifically states that Grievant “was pre-approved to have the time off in Feb due to the death of her mother.”      

8. By letter dated August 29, 2015, Human Resources Director Serena Hamb, again placed Grievant on an AIP, which was to continue for six months.  Ms. Hamb states that from January 1, 2015 through August 22, 2015, Grievant had incurred twenty-eight call-ins and twenty-five tardies.  The letter states, that “to remain in good standing regarding attendance and future leave use” Grievant was required to perform two actions:

In compliance with section 14.4(g)1 of the Administrative Rule, the only verification accepted for an absence due to medical necessity, is the prescribed physician’s practitioner’s statement form (DOP-L3).  This form must be completed in whole by your treating medical professional.  (A copy of the DOP-L3 is enclosed for your information and future reference).  If a completed DOP-L3 is not provided immediately upon your return, disciplinary action will be imposed.  
“[R]equest for planned annual must be submitted to your supervisor in writing and approved in writing 48 hours in advance.  Requests for [e]mergency annual leave may be approved depending on the circumstances and documentation of its necessity is provided.  Any annual leave taken without prior approval from your supervisor will be documented as unauthorized leave and is subject to disciplinary action.  
Grievant acknowledged receipt of the Attendance Improvement Plan by her signature on September 2, 2015. 

9. By letter dated September 24, 2016, Ms. Hamb revised the August 29, 2015 Attendance Improvement Plan, “to resolve any misunderstanding regarding my expectations related to your attendance.”  Ms. Hamb stated that Grievant had “incurred 28 unscheduled absences,” exhausting 127.87 hours of unscheduled sick leave and that Grievant had also been placed on unauthorized leave from June 29, 2015 through July 14, 2015.  The letter specifically explained that Grievant’s frequent absences were interfering with Respondent’s ability to deliver necessary services.  The letter outlined four 

action’s Grievant was required to perform regarding her attendance and future leave use:

1) Effective immediately upon receipt of this letter, I am requiring you to present a completed physician/practitioner’s statement covering the duration for each absence due to medical necessity.  This requirement includes use of sick leave, and family sick leave and annual leave used up on the exhaustion of sick leave. . .Failure to present the certificate within two days of your return to work will result in your pay being docked for the entire period of absence.  

2) Request for annual must be submitted to your supervisor in writing and approved in writing 48 hours in advance.  Annual leave taken without prior approval from your supervisor may be documented as unauthorized leave and is subject to disciplinary action.  Requests for [e]mergency annual leave may be approved depending on the circumstances and [whether] documentation of its necessity is provided.
3) Unless otherwise directed, you are expected to observe your scheduled work hours.  All work performed, rest and meal periods will be taken in accordance with the Department of Health and Human Resources, Hours of Work/Overtime Policy 2102.  Should the need to alter your regular work schedule arise, such requests must be submitted and approved in writing and in advance.  Any modification to your regular work schedule without prior approval is subject to disciplinary action.  

4) You are directed to report any unscheduled absence, directly to Donna Ortiz, DON at 304-256-6600 no later than two hours prior to the start of your scheduled [shift].   You are to personally report by telephone, such absences, or tardiness to Amanda Pannell, ADON.  You are specifically directed not to leave a message via voice mail, text, email or other forms of communication.  Upon return to work you must immediately submit an application for the unscheduled leave to your supervisor for review. 

Grievant acknowledged receipt of the revised Attendance Improvement Plan by her signature on October 17, 2015.

10.   Grievant worked the night shift and Ms. Ortiz worked the day shift, so, most of the time it was impossible for Grievant to report her absence to Ms. Ortiz as required by her AIP.   

11. On the same date as her signature on the revised AIP, October 17, 2015, Grievant was given an Employee Performance Appraisal Form EPA-2 rating her as “Does Not Meet Expectations” due to incurring five tardies, four unplanned absences for personal illness, and five unplanned absences for personal reasons during the period of August 30, 2015 through September 30, 2015.  Grievant was given a goal to go thirty days without tardies or absences.   
12. On October 28, 2015, Grievant was given a letter scheduling a predetermination conference for October 30, 2015.  The letter stated that the predetermination meeting was regarding the following allegations:  “Failure to comply with the Attendance Improvement Plan [and] DHHR Policy 2108 – Employee Conduct.”  

13. Grievant attended the meeting on October 30, 2015 with her union representative Johnny Taylor.  Rebecca March from social services, HR Director Hamb, ACEO Bragg, and CEO Booker attended.  Grievant was told that the meeting would not be about attendance, but would be about insubordination for Grievant’s behavior in a previous meeting in which she was slouching in her chair and refusing to make eye contact.  Grievant was not disciplined for this alleged insubordination.  
14. On November 8, 2015, Grievant was given an Employee Performance Appraisal Form EPA-2 rating her as “Does Not Meet Expectations” during the period of September 30, 2015 through October 31, 2015.  It states, “Latosha has had the following absences 10-5-15. 10-6-15 stating “I’ve got something important to do.”  Absences on 10-15-15 (sick) & 10-16-15 (sick).  It should be noted you requested to have the 16th and the 17th off which was denied by Amanda Pannell ADON and myself.  On the 16th you called in sick.  Grievant was given a goal to go thirty days without tardies or absences.  However, after that goal, the next sentence is “No L3 documentation provided.”  Grievant responded in the comments that she was sick 15th - 17th and that she gave an excuse for the 16th to ADON Pannell.  She acknowledged that she had asked for the time off, “but I wasn’t expecting to get sick.”  Grievant also attached a signed statement stating, “I was told not to fill out no L3 forms anymore I wasn’t informed that we was going back to L3 someone should have emailed me.”   
15. Respondent tracks unscheduled absences on an “Absentee Calendar.”  The calendar portion is one page with small calendar blocks for the twelve months of the year and a key at the top.  The key includes absence codes and reasons.  The absence code assigns a capital letter initial to each type of absence, for example “T” for “Tardy” and “C” for “Call-Off”, and a numerical reason code, for example “1” for “Sick(employee)” and “2” for “Family Sickness.”  The code and reason are marked on the date in the calendar and additional notes are recorded on a second sheet.  

16. The Absentee Calendar does not display who recorded the reasons for absence or marked them the calendar.  The only way to tell who completed the entry is by recognition of handwriting.  When an employee calls in, whoever answers the call completes a call in slip.  The call in slips are then used to complete the Absentee Calendar.    
17. Respondent did not submit any call in slips with the Absentee Calendar.
18. The Absentee Calendar is not accurate.  There are discrepancies between the calendar portion and the additional notes and there are discrepancies between the Absentee Calendar and other documentation.

19. The March 16, 2015 EPA specifically states that Grievant “was pre-approved to have the time off in Feb due to the death of her mother.”   However, the calendar shows call-offs for those days.  Further, the notes state as follows:

2/22/15 – Called ? – mom died

2/23/15 – called 2/19/15 – mom died
2/24/15 – called 12:19 p – mom’s funeral.  Off thru 2/26/15.


Despite Grievant’s clear notice on February 19, 2015 that her mother had died, the calendar still marked Grievant as a “Call-off” the 22nd through the 24th.

20. Similar discrepancies were present in the notes when Grievant’s uncle died.  The notes state as follows:
6/6/15 – called 7:33A 6/4/15- uncle’s funeral

6/5/15 – called 7:11 p – uncle died

The dates are inexplicably out of order, but it appears Grievant had notified on June 4, 2015, and was still marked as a “Call-off” on the 5th and 6th. 
21. The Absentee Calendar also showed Grievant as “Call-off” when her timesheet showed that she had worked.  
22. Grievant is marked as a “Call-off” on August 18, 2015, and her timesheet
 shows that she worked 8.75 hours that day.  The note for that date states she “called in for 7 – 11p shift.  Grievant’s shift is from 11:00 p.m. to 7:00 a.m., so that was not her shift.  

23. Grievant is marked as a “Call-off” on August 31, 2015, but there is no corresponding note regarding this date and Grievant’s timesheet shows she worked 8.75 hours.
  
24. On November 17, 2015, ACEO Bragg, HR Director Hamb, and DON Ortiz were interviewing Grievant regarding a separate investigation, and Grievant was told that a predetermination conference was going to be scheduled regarding her attendance.  Grievant asked to go forward with the predetermination conference immediately, so her union representation, Johnny Taylor was called in and the predetermination conference on Grievant’s attendance proceeded.  Grievant stated that she had provided a doctor’s excuse for October 16th and that she had been homeless and looking for a place to stay.  
25. By letter dated November 21, 2015, Grievant was suspended without pay for three days.  
26. Grievant did not grieve any of the AIPs, EPAs, or discipline prior to her suspension.

27. Absences and tardiness at Jackie Withrow Hospital is particularly problematic because the hospital provides nursing home services to patients and are required to maintain a mandated ratio of staff to patients.  If an employee is absent or tardy without notice, the supervisor attempts to call someone in to cover the shift, but, if unsuccessful, an employee who was already on shift is required to stay, which can result in an employee being forced to work for up to sixteen hours.   
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Grievant asserts that the suspension must be overturned because her due process rights have been violated and also that Respondent failed to meet its burden of proof.  Respondent asserts that Grievant’s due process rights were not violated and that her three-day suspension was warranted for her long history of absenteeism. 
Grievant asserts she was denied due process because she “did not receive clear notification of the specific alleged instances that gave rise to her suspension, nor was clear notification given in hearing.”  Grievant asserts she was never shown the Absentee Calendar which allegedly recorded her absences, which would have allowed her to rebut some of the absences Respondent alleged occurred.  “The Due Process Clause, Article III, Section 10 of the West Virginia Constitution, requires procedural safeguards against State action which affects a liberty or property interest.” Syl. Pt. 1, Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1977).  “A State civil service classified employee has a property interest arising out of the statutory entitlement to continued uninterrupted employment.” Id. at Syl. Pt. 4.  “Under our Due Process Clause, a State civil service classified employee . . . is entitled, prior to suspension, to receive written notice of the reasons for suspension and an opportunity to reply either orally or in writing, unless the suspension arises in a situation where there is a continuing danger to persons or property or to the orderly conduct of the affairs of the agency, in which case an immediate suspension may be warranted; and in such case, the necessary notice and rudimentary hearing should follow as soon as practicable.”  Id. at Syl. Pt. 7.  
Grievant received notice and an opportunity to be heard.  The due process requirement of notice and an opportunity to be heard was met with the November 21, 2015 suspension letter.  The suspension did not go into effect until December 6, 2015, and the letter specifically notified Grievant that she had opportunity to respond either in writing or in person prior to serving the suspension.  As for notice, the letter explains that Grievant is being suspended for failure to comply with AIP and states that Grievant had received “Does Not Meet Expectations” on her September and October EPAs.  Grievant’s EPAs provided the specific dates upon which Grievant was absent or tardy, therefore, Grievant was aware of which dates Respondent alleged she was absent or tardy and would have had an opportunity to dispute those dates.  Grievant’s due process rights were not violated.       

It is Respondent’s burden to prove that the three-day suspension was justified.  Respondent presented as evidence the testimony of CEO Booker, ACEO Bragg, and DON Ortiz, copies of the AIPs and EPAs, and a copy of the Absentee Calendar.  Although Respondent’s evidence does show that Grievant clearly had some problem with her attendance, there are multiple discrepancies that call into question the reliability of the evidence.  

As there are disputed facts, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

 Grievant is credible.  Grievant’s demeanor was appropriate.  She was calm and particularly polite and respectful.  She answered questions with no hesitation.  Her testimony was plausible, but she failed to provide detail on some issues.  While Grievant provided documentation for some of the facts to which she testified in the form of two timesheets and the October 28, 2015 letter scheduling the predetermination meeting, there was other documentation she should have been able to provide, but did not, such as the doctor’s excuse for October 16, 2015.  
CEO Booker was credible, but her testimony was brief.  Her demeanor was calm and appropriate and she answered questions with no hesitation.  She clarified an answer when she realized she had misspoken on a date.  ACEO Bragg’s testimony was somewhat credible.  ACEO Bragg’s demeanor was calm and appropriate, but her answers to questions on cross examination were mostly speculative.  It was clear that ACEO Bragg had little personal recollection of the issues.  She also testified she not been personally involved in the discipline until the November 17, 2015 predetermination meeting.  When asked if the August 2015 AIP was a new AIP, she answered that Grievant had “probably” been on AIP since May of 2014, and maybe even since 2013.  Respondent’s documentation clearly contradicts this statement as Grievant was removed from her AIP in March 2015, and not been on an AIP again until the end of August 2015.  DON Ortiz was somewhat credible.  DON Ortiz’s demeanor was odd.  She appeared very apprehensive, was fidgety, and appeared confused by some questions that were not confusing.  She testified that she did not remember what reasons Grievant gave for her absences in the predetermination meeting and that she did not recall the outcome of the investigation Grievant was being interviewed regarding when they conducted the predetermination.  DON Ortiz also asserted Grievant had been on an AIP since 2014 without a gap, which, as explained above, was not true.  HR Director Hamb, who had drafted the AIPs and the October 28, 2015 predetermination meeting scheduling letter, was not called to testify.    

The Absentee Calendar is problematic.  The Absentee Calendar does not display who recorded the reasons for absence or marked them on the calendar.  The only way to tell who completed the entry is by recognition of handwriting.  When an employee calls in, whoever answers the call completes a call in slip.  The call in slips are then used to complete the Absentee Calendar.  Respondent did not submit any call in slips with the Absentee Calendar.  Further, the Absentee Calendar is not accurate.  There are discrepancies between the calendar portion and the additional notes, and there are discrepancies between the Absentee Calendar and other documentation.  Grievant had been marked on the calendar as a “call-off” even when the notes clearly stated that she had given prior notice.  The calendar shows her as a call-off for two days that she is shown as working on her timesheet.  Although ACEO Bragg asserted that the discrepancies were just the result of not understanding how Grievant’s schedule worked, this is not so.  The undisputed testimony about the proper date to record time and absences is the date the shift begins, and this appears to be confirmed by looking at undisputed dates.  So, if the Absentee Calendar shows Grievant called in on August 31, 2015, that would have been the shift that began on August 31, 2015 at 11:00 p.m. and ended on September 1, 2015 at 7:00 a.m.  Therefore, Grievant’s timesheet would have leave recorded for August 31, 2015, and if there was some confusion on the proper date to record the time, the leave would be recorded on September 1, 2015.  In fact, Grievant’s timesheet shows that she worked 8.75 hours on both days. 
  However, even though these problems with the Absentee Calendar are troubling, Grievant only specifically disputed her absence on October 16, 2015, because she said she had a doctor’s excuse, and on August 20, 2015, because she said she had actually worked.
  She admitted that she had been absent and tardy.  Her own evidence shows that she called off four Saturdays in a row in August.  Even removing all questionable dates from consideration, Grievant was still frequently tardy and absent without notice.  Grievant had been on multiple AIPs,  had received continuing EPAs that she did not meet expectations due to her attendance, and she had been previously disciplined with a counseling, verbal warning, and a written reprimand.  Respondent did prove it was more likely than not that Grievant violated her AIP and that, as Grievant had previously received a written reprimand, that suspension would be the appropriate next step of discipline.

However, Respondent did not suspend Grievant for one day; Respondent suspended Grievant for three days.  Grievant certainly had an attendance problem which needed to be addressed, but Respondent offered no explanation why Grievant would be suspended for multiple days as the next step in progressive discipline or why three days would be necessary to correct Grievant’s behavior.  Neither party introduced Respondent’s attendance or disciplinary policies, but the logical progression of discipline for a continuing attendance problem would have been a one-day suspension, not a multi-day suspension.  Grievant’s prior discipline was only a written reprimand.  She had not been on an AIP continuously the whole year, as Respondent’s witnesses asserted, but had been removed from the AIP in March 2015 and had not been returned to an AIP until August 29, 2015.  Grievant’s suspension letter only states that she is being disciplined for failure to comply with the AIP; there is no other allegation of other wrongdoing in the suspension letter.  
"Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  


Grievant proved that three days of suspension was clearly disproportionate.  ACEO Bragg and DON Ortiz were obviously confused about Grievant’s history as they believed she had been continuously on an AIP when she was not.  The documents upon which Respondent relied in imposing discipline had significant problems and Grievant had not been absent as much as the Absentee Calendar reflected.  Respondent made its decision to discipline Grievant based on an inflated number of absences.  Further, Grievant proved that Respondent had been considering disciplining her for insubordination.  Although that allegation was not officially made a part of the three-day suspension, the unusual length of the suspension indicates Respondent took into consideration issues that were not part of Grievant’s actual predetermination and suspension for only violating her AIP.
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. “The Due Process Clause, Article III, Section 10 of the West Virginia Constitution, requires procedural safeguards against State action which affects a liberty or property interest.” Syl. Pt. 1, Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1977).  “A State civil service classified employee has a property interest arising out of the statutory entitlement to continued uninterrupted employment.” Id. at Syl. Pt. 4. 
3. “Under our Due Process Clause, a State civil service classified employee . . . is entitled, prior to suspension, to receive written notice of the reasons for suspension and an opportunity to reply either orally or in writing, unless the suspension arises in a situation where there is a continuing danger to persons or property or to the orderly conduct of the affairs of the agency, in which case an immediate suspension may be warranted; and in such case, the necessary notice and rudimentary hearing should follow as soon as practicable.”  Id. at Syl. Pt. 7.
4. Grievant’s due process rights were not violated because her suspension letter provided adequate notice and opportunity to be heard. 
5. Respondent proved it was justified in disciplining Grievant for violation of her Attendance Improvement Plan.  
6. "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).
7. Grievant proved that her suspension for three days for violating her Attendance Improve Plan was clearly disproportionate.
Accordingly, the grievance is granted, in part, and denied, in part.  Grievant’s suspension for violating her Attendance Improvement Plan is ORDERED reduced from three days without pay to one day without pay.  Respondent is ORDERED to pay two days back pay, with interest, and reinstate all other benefits to reflect a one-day suspension without pay.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  August 16, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� “PIP” commonly refers to a “Performance Improvement Plan.”  As this document discusses attendance, it is clear that the “PIP” referred to in the document actually refers to the AIP.


� The timesheets Grievant submitted were not signed by her supervisor, however DON Ortiz testified that each week of the timesheet is initialed by the supervisor, so that if the initial of the supervisor is present, that shows the supervisor had reviewed the hours for that week for submission to payroll.  The week of the eighteenth was initialed by Grievant’s supervisor.  


� The hours worked for this date appear on Grievant’s September timesheet and were initialed by Grievant’s supervisor.  


� This is the incorrect date.  The August dates with the discrepancies are the 18th and 31st. 
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