THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

EDDIE GROVES and MELTON COBB,



Grievants,

v.







     Docket No. 2015-1077-CONS

DIVISION OF HIGHWAYS,



Respondent.

DECISION


Grievant, Eddie Groves, and Grievant, Melton Cobb, are both employed by Respondent, Division of Highways, (“DOH”) as Transportation Workers. Both Grievants are assigned to the Amma Facility in DOH District One.  Both Mr. Groves and Mr. Cobb file level one grievance forms dated March 18, 2015, alleging, “Failure to offer Crew leader upgrades in rotation.  As relief,
 both Grievants seek “back pay with interest for denial of upgrade opportunities.


On March 24, 2015, an Order consolidating the grievances was entered. A level one conference was held April 2, 2015, and a decision denying the grievance was issued on April 23, 2015.  Grievants appealed to level two on April 27, 2015, and a mediation session was conducted on July 31, 2015.  Grievants’ level three appeal was received by the Grievance Board on August 3, 2015. 

After the matter was continued for good cause shown, a level three hearing was held at the Charleston office of the West Virginia Public Employees Grievance Board on February 26, 2015. Neither Grievant personally appeared at the hearing, but both were represented by Gordon Simmons, UE Local 170.
 Respondent was represented by Jason Workman, Esquire, DOH Legal Division.  The consolidated grievance became mature for decision on April 11, 2016, upon receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties.
Synopsis


Grievants are transportation workers in the Amma facility.  In July 2014, the supervisor of that facility decided to change the manner in which workers were picked to serve in the crew leader position when the regular crew leader was on leave.  The person selected receives a temporary upgrade in classification and pay while performing those duties. Grievants allege that the selection method was changed from a rotation to having a consistent substitute as a reprisal for the filing of a prior grievance.

Grievants made out a prima facie case of reprisal. Respondent rebutted by showing legitimate non-retaliatory reasons for the change in selection methods. Grievants did not prove that the reasons offered by Respondent were merely pretexts for retaliatory motives.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact 


1.
Grievant, Eddie Groves, and Grievant, Melton Cobb, are both employed by Respondent, Division of Highways, (“DOH”) as Transportation Workers. Both Grievants are assigned to the Amma Facility in DOH District One.


2.
Transportation Workers may be assigned temporarily to a crew leader position and receive a temporary upgrade in pay while working in the temporary assignment. These upgrades generally occur when a crew leader is absent due to illness, there is a temporary need for an additional work crew, or to accommodate vacation schedules. 


3.
In addition to being paid at a higher rate while serving in the crew leader assignment, the employee assigned to the upgrade receives training and practice for filling out paperwork that is required of the group crew leader, and assigning Transportation Workers to specific duties for a particular project. This “on-the-job” training and experience is valuable to the Transportation Worker if he or she applies for a vacant crew leader position. 


4.
Temporary upgrades at the Amma Facility were assigned on a rotating basis for a few years, prior to June 2014.
 

5.
Grievant Cobb’s wife, Melanie Cobb, is also a transportation worker.  She transferred from the DHHR Elkview facility to the Amma facility in the fall of 2013.  Both facilities are in District One.


6.
Respondent had determined that Grievants Melanie and Melton Cobb are ineligible for the temporary upgrade to crew leader at the Amma Facility because it would violate the Division of Personnel nepotism policy inasmuch as he or she might be required to supervise the work of his or her spouse.  It is unclear who specifically made that policy determination but it appears to have been made in the DOH personnel office.


7.
Melvin and Melanie Cobb filed a grievance contesting their removal from the upgrade rotation on or about November 25, 2013.  See Cobb & Cobb v. Div. of Highways, Docket No. 2014-0735-CONS (Dec. 22, 2014). (Hereinafter referred to as “the Cobb grievance”).

8.
Kenny Miller is the Operations Supervisor at the Amma facility. He has served in that capacity for around six years. He had no problem with placing the Cobbs in the upgrade rotation but had to follow the District policy interpretation. (Testimony of Supervisor Miller).

9.
Travis Knighton is the District One Maintenance Engineer (“D1-ME”) and Dave Harper is the District One Maintenance Assistance (“D1-MA”).  Both D1-ME Knighton and D1-MA Harper were assigned supervision of the Amma facility as part of their District One duties in 2014, months after the initial filing of the Cobb grievance.
 

10.
In June 2014. Supervisor Kenny Miller met with D1-ME Travis Knighton, and D1-MA Dave Harper, and discussed changing the method for upgrading transportation workers to temporary crew chiefs. Supervisor Miller sought to change from a rotation system to the method where the supervisor selected the person he felt best fit the assignment. Supervisor Miller offered two reasons for the suggested change. He felt the operation would get better production, safer work, and more consistency from having the same worker acting as the fill-in supervisor and he believed that this method was used by the other facilities in District One and changing Amma’s process would result in consistent policy application for the district.
 (Testimony of D1-Ma Harper). 

11.
In late June 2014, Supervisor Miller implemented the new system for upgrading a transportation worker to temporarily serve as the crew leader in the regular crew leader’s absence.  


12.
Supervisor Miller felt that Don Stutler was his most qualified transportation worker to serve as the temporary crew leader. He felt that Mr. Stutler had been at the facility long enough to have experienced all of the various projects needed to be done by the crews and he exercised sound independent judgement in his previous upgrades. 

13.
 Supervisor Miller had only had one serious problem with one of the other transportation workers when he was serving as the temporary crew leader.  All of the other, including Grievants, had been competent to varying degrees.


14.
A decision was entered in the Cobb grievance on December 22, 2014. Respondent was “Ordered to immediately place the [Cobb’s] names on the rotation list for temporary upgrade and training in the crew leader position at the Amma Facility, and allow each of them to participate in such training when it is their turn. Cobb & Cobb v. Div. of Highways, Docket No. 2014-0735-CONS (Dec. 22, 2014).

15.
The Order was never implemented because the rotation system had been discontinued roughly six months prior to its entry.


16.
No statute, rule, policy, or regulation was placed into evidence which required the temporary upgrades to the crew chief position be accomplished pursuant to a specific procedure.

Discussion

This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
Grievants allege that the rotation system for temporary upgrades of transportation workers to crew chief assignments was ended as reprisal against Melton and Melanie Cobb for filing a grievance. The grievance was filed when the Cobbs were excluded from the rotation ostensibly to comply with the DOH policy against nepotism. Grievants argue that the rotation policy had been in place for a few years prior to the filing of the Cobb grievance and the supervisor could only point to one serious problem which had occurred during that time.  All other transportation workers had performed competently when upgraded. Grievants note that the rotation policy was ended less than a month before the level three hearing was held, and an inference should be drawn that the grievance was the motive for the retaliation because of the short time period between the two actions. 
Respondent counters that Supervisor Miller had no problem with the Cobbs participating in the rotation. He only excluded them in compliance with the interpretation of the nepotism policy which had been handed down to him.  Respondent alleges that there were non-retaliatory reasons for the procedure to be changed.  Supervisor Miller believed that regularly assigning one person to be upgraded to the crew leader position would lead to consistent application of rules and procedures, more efficient performance of tasks and ultimately safety of the workers. He also noted that this procedure change would bring the Amma facility in line with all of the other facilities in District One.


WEST VIRGINIA CODE § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) That she engaged in protected activity;

(2) That she was subsequently treated in an adverse manner by the employer or an agent;

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).   “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).

If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).

There is no doubt that Grievant Cobb
 was engaged in activities protected by W. Va. Code § 6C-2-3(h) which states:

(h) Reprisal. -- No reprisal or retaliation of any kind may be taken by an employer against a grievant or any other participant in a grievance proceeding by reason of his or her participation. Reprisal or retaliation constitutes a grievance and any person held responsible is subject to disciplinary action for insubordination.

Grievant Melton Cobb filed a grievance against Respondent, and the rotation system he was seeking to participate in was ended while that grievance was pending. D1-MA Harper may not have known about the grievance, but it is more likely than not that Supervisor Miller was keenly aware of it.  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action. Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21. 2013); Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986). Grievants have proved a prima facie case of reprisal.

Respondent offered legitimate, non-retaliatory reasons for changing the selection method from a rotation to the supervisor’s discretion. That regularly assigning one person to be upgraded to the crew leader position would lead to consistent application of rules and procedures, more efficient performance of tasks and ultimately safety of the workers. And that this procedure change would bring the Amma facility in line with all of the other facilities in District One.


Grievants argue that these reasons are merely pretexts to cover up the retaliatory motives. Supervisor Miller agreed that all but one of the transportation workers had performed competently in the crew leader position. Grievants assert that this proves there is no actual gain from upgrading a single employee to the crew leader. Grievants also assert that a finding of fact made in the case of Cobb v. Div. of Highways, Docket No. 2013-1931-DOT (July 2, 2014) demonstrates that, at least the Elkview facility, was using the rotation method as well.

There is no statute, rule or policy requiring that the upgrades be made by any particular method. Consequently, the method utilized is up to the supervisor’s discretion. The mere fact that the other transportation workers performed the crew leader position competently does not prove that there are no benefits from one person getting the job on a regular basis.  A consistent application of the rules and work procedures would very likely lead to a better understanding of expectations by the employees and better efficiency in the operation. 


The finding of fact Grievants point to states, 

From 2008 until 2011, Grievant [Melanie Cobb] received temporary upgrades to Crew Supervisor 1 pursuant to the DOH temporary upgrade policy. These upgrades were rotated among employees who had expressed a desire to take them.
FOF 3, Cobb v. Div. of Highways, Docket No. 2013-1931-DOT (July 2, 2014). This finding of fact relates to the upgrades in the Elkview facility. This finding of fact indicates that the Elkview facility was using a rotation at the latest on January 29, 2014, when the evidence was taken at the level three hearing.  It does not prove by a preponderance of the evidence that the rotation method was still in place when Supervisor Miller proposed the change in Amma.


Given all the circumstances, Grievants did not prove by a preponderance of the evidence that the reasons for the change in the upgrade procedure were a pretext for retaliatory motives.  Accordingly, the grievance is DENIED.

Conclusions of Law
1.
This grievance does not challenge a disciplinary action, so Grievants bear the burden of proof.  Grievants’ allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 


2.
WEST VIRGINIA CODE § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” 
3.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) That she engaged in protected activity;

(2) That she was subsequently treated in an adverse manner by the employer or an agent;

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.
Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995). See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


4.
An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action. Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21. 2013); Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).

5.
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). 

6.
“Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).

7.
Grievants have proved a prima facie case of reprisal.


8.
Respondent rebutted the prima facie case by offering legitimate, non-retaliatory reasons for changing the selection method from a rotation to the supervisor’s discretion.


9.
Grievants did not prove by a preponderance of the evidence that the reasons for the change in the upgrade procedure was a pretext for retaliatory motives.  
Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 17, 2016.


_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� It became clear at level three that Grievants were alleging that upgrades were no longer being made in rotation as reprisal for a previous grievance filed by Mr. Cobb and Melanie Cobb.  Respondent understood this to be the basis of the grievance.


� Grievants also seek to be made whole.


� Both Grievants were recovering from medical problems but authorized their representative to proceed with the hearing in their absence.


� Testimony indicated that rotation of the upgrade assignment to crew chief had been going on for a few years, and that before a rotation method was used the supervisor chose the transportation worker he felt was best for the assignment each time. There was no testimony establishing when this change took place or precisely how long the rotation method had been used.


� D1-MA Harper testified that he did not become aware of the Cobb grievance until he read the decision in December 2104.  D1-ME Knighton was not called as a witness.


� Supervisor Miller also testified that the District had a primary and secondary worker assigned for all other positions and he thought they should do the same for the crew leader assignments.


� Grievant Groves was not a grievant in the Cobbs case and did not participate in a protected activity.  However, it is clear that if the rotation was the result of retaliation, he suffered significant financial loss as a result of Respondent’s action. Neither party raised the issue of Mr. Groves’ standing, and given the ultimate outcome, it will not be discussed further herein.
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