THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ROGER CRITES,




Grievant,

v.






Docket No. 2015-0163-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,




Respondent.

DECISION
Grievant, Roger Crites, is employed by Respondent, Department of Health and Human Resources/William R. Sharpe, Jr. Hospital.  Grievant filed a grievance on August 8, 2014, alleging he had been suspended without good cause and requesting to be made whole including back pay, interest, and all benefits restored.  The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4). 

Following several continuations with good cause, a level three hearing was held on June 24, 2016, before the undersigned at the Grievance Board’s Westover, West Virginia office.  Grievant was represented by Gordon Simmons and Steve Bader, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Michael Bevers, Esq.  This matter became mature for decision on July 25, 2016, the deadline for submission of the parties’ written Proposed Findings of Fact and Conclusions of Law. 
Synopsis

Grievant is employed as a Health Service Assistant (Charge Aide).  Grievant protests his suspension for three days for his involvement in an altercation in the work place, involving loud, offensive and rude language.  Respondent proved by a preponderance of the evidence that Grievant engaged in the behavior set forth in his suspension letter.  Moreover, the suspension was proper and justified as Grievant’s behavioral issues had been addressed with him for several years, and had not improved, even after having been placed on employee performance improvement plans.   Therefore, the grievance is DENIED.   
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:   

FINDINGS OF FACT

1.
Grievant is employed by the Department of Health and Human Resources (“DHHR”) as a Health Service Assistant at Sharpe Hospital (“Sharpe”), a state psychiatric facility.  Grievant has been employed at Sharpe since 2002.


2.
Mary Stalnaker has been a Nurse Manager at Sharpe since September 2002.  Ms. Stalnaker manages the G-1 Unit, where Grievant works.  She supervises thirty-six to forty nursing staff members.  She makes sure the unit is safe for both patients and staff.  Ms. Stalnaker does employee performance appraisals; coaches; counsels, and guides employees; and handles discipline when appropriate.


3.
Grievant has had conflicts with co-workers, and has been repeatedly coached on how to address conflicts and problems, and how to work well with others to achieve organizational goals.  The need for counseling and improvement has been documented throughout Grievant’s term of employment in his performance appraisals.   R. Ex. 3.


4.
 On October 21, 2008, Grievant was placed on an Action Plan to help him work through conflicts quickly and discretely.  The goal was for Grievant “to facilitate a calm discussion with the appropriate person or persons about his frustrations in a private area.”  R. Ex. 3 at p. 66.

5.
On March 11, 2009, Grievant received a verbal warning for “displaying unprofessional behavior on the unit,” which referenced insubordination on January 9, 2009, and referenced Grievant’s “throwing a fit” on March 7, 2009.  R. Ex. 3 at p.67.


6.
On January 31, 2011, Grievant received a Written Reprimand for hostile and intimidating behavior after an investigation showed that in an incident on October 29, 2010, Grievant said, “I need a gun,” or “if I had a gun,”.  Grievant admitted his statement about the gun was inappropriate for the workplace.  He claimed people thought he was mean or rude because he was loud at times.  R. Ex. 3 at p. 87.  Sharpe’s investigators found that “your behavior has not changed over the long term.”  Id. at p. 88.  

7.
On February 2011, Grievant was placed on a Performance Improvement Plan due to his “unprofessional, intimidating, and nonsupportive work behavior and disruption of the work environment.”  R. Ex. 3 at p. 91.  Ms. Stalnaker wrote that “this has been an on-going issue for quite some time.  However, it has remained consistently an issue since 2008.”  Id. at p. 91.


8.
On April 4, 2014, Grievant was again placed on a Performance Improvement Plan due to his “unprofessional, intimidating, and unsupportive work behavior and disruption of the work environment.”  R. Ex. 4.  This Performance Improvement Plan came after a March 28, 2014, incident relating to a “substantiated physical abuse APS.”  R. Ex. 4.

9.
On May 13, 2014, Grievant received a written reprimand for the March 28, 2014, incident noted in Finding of Fact No. 8, supra.  R. Ex. 5.


10.
On May 15, 2014, Grievant was involved in a loud, verbal altercation with co-worker, Steven Paugh.  Grievant confronted Mr. Paugh because he thought Mr. Paugh had thrown away some papers Grievant left at the copy machine.  An argument broke out, with both Grievant and Mr. Paugh using loud and threatening language toward each other.  


11.
Mr. Paugh sent an email to Ms. Stalnaker and Janice Woofter, his Nurse Manager, detailing the incident with Grievant.  He claimed Grievant told him he needed “a fucking attitude adjustment and Im(sic) the one to give it to you.”  He asked Grievant, “are you threatening me” and Grievant stated “It’s not a threat it’s a fucking promise.”  R. Ex. 1.

12.
Jamie Hendricks was in the office with Grievant when he was looking for the papers he had left at the copy machine.  She found Grievant’s papers in the trash can.  Ms. Hendricks prepared a written statement at the request of Ms. Stalnaker.  She reported that Mr. Paugh came into the office and Grievant “told him that he shouldn’t throw things away that are on the printer.  Steve then said no, you need to come back and get your stuff that you print.”  R. Ex. 2.  Ms. Hendricks then left the room, but reported that Grievant and Mr. Paugh proceeded to argue, because she could hear raised voices.  At the end of the argument, she heard Mr. Paugh say, “Are you fucking threatening me?”  Id.

13.
Grievant wrote a statement at Ms. Stalnaker’s request.  Grievant states he asked Mr. Paugh why he threw his papers in the trash, and told Mr. Paugh he needed to print him out new ones.  Grievant states Mr. Paugh replied he “did not have to do what I told him I was not his boss.”  Grievant told Mr. Paugh he “needed to make a(sic) adjustment then he became defensive and ask(sic) me if I was threatening him.  I replied that was not a threat and walked away in to another room and shut the door because he became aggressive toward me.”  R. Ex. 6.
14.
Mr. Paugh admitted he probably did cuss during the argument.


15.
Grievant stated he did not remember cussing during the argument.


16.
Grievant’s recollection of the incident is not credible.


17.
On June 23, 2014, Grievant received a monthly monitoring report on his Performance Improvement Plan.  Due to the May 15, 2014, incident, it was determined he did not meet the expectations of the Improvement Plan.  R. Ex. 7.

18.
Grievant was given notice that a pre-determination conference on the May, 15, 2014, incident was scheduled for June 25, 2014.  R. Ex. 8.

19.
Debra Quinn is the Human Resources Director at Sharpe.  She had discussions with Ms. Stalnaker and Janice Woofter about the incident.  They concluded that both Grievant and Mr. Paugh were at fault for the argument, which was disruptive to the workplace, and that both used offensive language.  Based on DHHR’s progressive discipline policy (R. Ex. 11), Grievant received a three-day suspension, and Mr. Paugh received a written warning.  Mr. Paugh had no record of prior disciplinary actions.

20.
On July 25, 2014, Grievant was notified of the decision to suspend him without pay for three days for “failure to meet the expectations of your Performance Improvement plan specifically, the use of harsh, offensive and rude language which is deemed as unprofessional behavior.”  R. Ex. 9.

21.
Grievant engaged in the behavior set forth in his suspension letter, supra, and the three-day suspension was given in accordance with DHHR’s Progressive Discipline Policy.
DISCUSSION
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."   Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 26 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.
 Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W.  Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).    


“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).   
Further, the “clearly wrong” and the “arbitrary and capricious” standards of review 

are deferential ones which presume an agency's actions are valid as long as the decision 

is supported by substantial evidence or by a rational basis.  See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).  
First, it is noted that while there was discussion in this grievance about the imposition of prior discipline, the merits of those disciplinary actions are not at issue in this matter because Grievant did not grieve any of those disciplinary actions.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va.   Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  Further, all such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Id. See also Womack v. Dep’t of Admin., Docket No. 93-ADMN 430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).  Consistent with this principle, the prior disciplinary actions discussed in this grievance must be accepted as factually accurate.  Grievant cannot now challenge them.  


Mr. Paugh testified that on the morning of May 15, 2014, he walked into his office and Grievant was there.  The printer for the ward is in Mr. Paugh’s office.  Grievant had been looking for some papers he had left overnight on the printer.  Grievant believed Mr. Paugh had thrown his papers away.  Mr. Paugh said Grievant instructed him that he was to either deliver Grievant’s papers to him or put them in his mailbox.  Mr. Paugh told Grievant he could retrieve his own papers like everyone else.  Grievant responded that he (Mr. Paugh) would do whatever Grievant told him to do.  Grievant does not supervise Mr. Paugh.  


Mr. Paugh testified Grievant began loudly cursing at him, and Mr. Paugh told Grievant to leave his office.  Grievant told Mr. Paugh he needed a “fucking attitude adjustment” and that Grievant was just the one to give it to him.  Mr. Paugh asked if Grievant was threatening him.  Grievant responded it was not a threat, it was a promise.


Mr. Paugh admits that he used profanity during the altercation with Grievant.  He also testified that Grievant used profanity as well.

Grievant testified that he accused Mr. Paugh of throwing his papers away.  He denied using loud, offensive and rude language, denied threatening Mr. Paugh, and asserted that Mr. Paugh threatened him.  Grievant testified Mr. Paugh came from behind his desk and raised his fist at him.  Grievant testified he had “no idea” why Mr. Paugh approached him and raised his fist at him.  Grievant did not mention that Mr. Paugh raised his fist at him when he wrote his statement for Ms. Stalnaker, but did say that Mr. Paugh had been aggressive toward him.  R. Ex. 6.  Grievant denied using a loud voice, and does not remember cursing at Mr. Paugh.  Grievant claimed he did nothing wrong, and that Respondent was picking on him.


Jamie Hendricks was also in Mr. Paugh’s office with Grievant when Mr. Paugh came into the office.  Ms. Stalnaker asked Ms. Hendricks to prepare a written statement   after she learned of the incident.  In her statement, Ms. Hendricks wrote that she was in the office with Grievant, and they were talking about his missing papers.  She told Grievant his papers were in the trash can by the printer.  At that time, Mr. Paugh came into the office, and Grievant told him he shouldn’t throw away things left on the printer.  Mr. Paugh said, no, you need to come back and get your stuff that you print.  Ms. Hendricks left the office at that point, and went to her office.  She wrote that she could hear Grievant and Mr. Paugh’s raised voices as they continued to argue.  She could not tell exactly what was said, but she did hear Mr. Paugh say at the end of the argument, “Are you fucking threatening me?”  R. Ex. 2.  
Ms. Hendricks was not present at the Level Three hearing.  She had indicated to counsel that she would be available to testify by telephone.  However, despite several attempts to contact her during the hearing, she did not answer the telephone.  Ms. Hendricks’ statement constitutes hearsay evidence.  
An administrative law judge must determine what weight, if any, is to be given to hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Miller v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).  The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with firsthand knowledge to testify at the hearing; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).  
Ms. Hendricks’ accounting of the part of the altercation that she witnessed was verified by both Grievant and Mr. Paugh.  She was present in Mr. Paugh’s office with Grievant while he was looking for his papers.  She found the papers in the trash can.  When Mr. Paugh came into the office, Grievant accused him of throwing his papers away.  The two men started arguing, at which point Ms. Hendricks left the office.  She wrote she could hear them arguing from her office, and heard Mr. Paugh say to Grievant, “are you fucking threatening me?”  Mr. Paugh admitted to cussing at Grievant.  Grievant admitted to accusing Mr. Paugh of throwing away his papers.  Therefore, the undersigned finds Ms. Hendrick’s statement to be consistent with portions of Grievant and Mr. Paugh’s own recollections of the argument.

Grievant and Mr. Paugh agree on certain parts of the May 15, 2014, altercation, but on others, their recollections are completely at odds.  Grievant testified, and wrote in his statement, that when Grievant asked Mr. Paugh about the discarded papers that were left on the printer, Mr. Paugh became aggressive towards him, coming out from behind his desk with his fist raised.


Mr. Paugh testified, and wrote in his statement, that when he returned to his office, Grievant was there, and told him he needed to deliver Grievant’s papers to him, or put them in his in-box.  At that point, Mr. Paugh had no idea that Grievant was complaining about his papers being in the trash can.  Mr. Paugh responded that Grievant was not his supervisor, and he did not take orders from him.  Mr. Paugh stated Grievant told him he needed a fucking attitude adjustment and that he was just the one to give it to him, at which point Mr. Paugh responded, “Are you fucking threatening me.” 


In situations where the existence or nonexistence of certain material facts hinges 

on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994).  
 The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of 

bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's 

information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999); Perdue, supra. 

The undersigned had the opportunity to observe both Grievant and Mr. Paugh during their testimony.  Mr. Paugh was forthright in his recollection of the argument, and admitted his role in using profanity, and using loud, rude language towards Grievant. 


Grievant denied being loud, offensive, or rude.  He claimed Mr. Paugh came around his desk with his fist raised, and Grievant had no idea why he acted so aggressively.  


 Grievant’s version of events is implausible.  There is no evidence that Mr. Paugh was given to outbursts or aggressive behavior.  It makes no sense that he would just come around his desk with his fist raised toward Grievant for no reason, as Grievant represents.  Grievant explained he has a loud voice, and people often think he is yelling.  He had used this excuse before when counseled about his interactions with co-workers.  See R. Ex. 3.  
Grievant also stated the raised voices Ms. Hendricks heard from her office could have come from anywhere.  However, it is not unreasonable to believe that having witnessed the beginning of the argument, Ms. Hendricks would have stayed attuned to what was going on between Grievant and Mr. Paugh.


 Grievant and Mr. Paugh were both charged with “the use of harsh, offensive and rude language with is deemed as unprofessional behavior.”  R. Ex. 9.  Whether Grievant used profanity or not, both individuals used harsh, offensive and rude language.  The undersigned finds that it is more likely than not that Grievant accused Mr. Paugh of disposing of his papers, and told him he needed an attitude adjustment.  Mr. Paugh told Grievant he was not his supervisor, and he did not have to do what Grievant told him.  Both used raised voices which could be heard outside of Mr. Paugh’s office.  

Ms. Stalnaker participated in the investigation of the May 15, 2014 incident between Grievant and Mr. Paugh.  The investigators considered the statements by Mr. Paugh, Jamie Hendricks, and Grievant, and determined that both Grievant and Mr. Paugh were at fault.  It was not unreasonable, or arbitrary and capricious for the investigators, Ms. Stalnaker, Ms. Quinn, and Ms. Woofter, to conclude that an argument occurred between Grievant and Mr. Paugh which was heard outside of Mr. Paugh’s office, and which included “harsh, offensive and rude language.”  The undersigned agrees with the investigators’ conclusions.

Grievant received a three-day suspension for his participation in the argument.  Mr. Paugh received a written reprimand.

 Grievant contends the three-day suspension was unwarranted, and at the very least, he should have received only a written reprimand, the same as Mr. Paugh.  Grievant alleges it was improper for Respondent to use his prior instances of discipline in determining his penalty for the altercation with Mr. Paugh, and that Respondent’s progressive discipline policy was not followed in several aspects.
DHHR has a progressive disciplinary policy. Policy Memorandum 2104 provides: 

[Progressive discipline is] determined by the severity of the violation, progressive discipline is the concept of increasingly severe actions taken by supervisors and managers to correct or prevent an employee's initial or continuing unacceptable work behavior or performance.  It is important to remember, however, that the level of discipline will be determined by the severity of the violation. . . .Progressive and constructive disciplinary action will progress, if required, along a continuum from verbal warning to dismissal, with incremental steps between (i.e. verbal warning, written warning, suspension, demotion, dismissal). . . 
R. Ex. 11.

The Department of Health and Human Resources Policy Memorandum 2104, “Guide to Progressive Discipline,” has been construed as a permissive, discretionary policy that does not create a mandatory duty to follow a progressive disciplinary approach in every instance.  Oiler v. Dep’t of Health & Human Res., Docket no. 02-HHR-074 (Aug. 28, 2002); Ferrell v. Dep’t of Health & Human Res., Docket No. 97-HHR-526 (Apr. 30, 1998); Artrip v. W. Va. Dep’t of Health & Human Serv., Docket No. 94-HHR-146 (Sept. 13, 1994).  

Grievant claims Respondent’s use of documentation of prior disciplinary actions violates DHHR Policy 2104, which contains provisions for the removal of disciplinary documentation after twelve months if no repetition of the same issue occurs during that period.  Specifically, Grievant contends that the “history of corrective action” recounted in Respondent’s July 25, 2014, letter of suspension should have been limited to a May 13, 2014, “written warning for a substantiated physical abuse APS,” as well as an April 4, 2014, performance improvement plan (PIP).  R. Ex. 9.  Instead, Respondent also relied on a May 13, 2014, reprimand, which specifically cited a verbal counselling from April 2008, a verbal warning from March, 2009, and a PIP from February, 2011.  R. Ex. 9.
Policy Memorandum 2014 states, with respect to documentation of verbal reprimands and warnings that, “[t]his documentation may be destroyed in twelve months at the employee’s request if deficiencies do not continue.  If deficiencies continue, the verbal warning may be utilized as a foundation for subsequent disciplinary process.”  R. Ex. 11.  

Grievant relies on Layne v. W. Va. Dept. of Health and Human Serv., Docket No. 2008-0172-DHHR (Jan. 8, 2009), which held that the retention and subsequent use of stale verbal reprimands and counseling may be improper.  The key factual difference between Layne and the instant grievance is that the grievant in Layne had requested that her verbal warnings and reprimands be removed from her file.  When she later received a more severe form of discipline, it was discovered they had not been removed, which was found to be improper.  Here, Grievant has presented no evidence that he made any such request.  Layne provides that the onus is on the employee to request the removal of such documentation, and to follow-up to ensure it has been removed.  Id.  Therefore, Grievant’s claim that Respondent’s failure to remove documentation of prior verbal and written warnings violated Policy 2014 fails.

Grievant also contends that Respondent violated Policy 2014 and the Division of Personnel Administrative Rules which provide that, “(i)n dismissals for cause and other punishments, like penalties shall be imposed for like offenses.”  Grievant received a three-day suspension for the workplace altercation, while Mr. Paugh received a written warning.  

Grievant’s argument is facetious, and simply ignores the concept of progressive discipline, which is to give “increasingly severe actions to correct or prevent an employee’s initial or continuing unacceptable work behavior or performance.”  R. Ex. 11.  Grievant has received multiple warnings, both verbal and written, and been placed on two PIPs for his behavior in the workplace.  The next level of discipline for Grievant was suspension. 

Finally, Grievant argues that a three-day suspension was too severe for the situation.  The argument that discipline is excessive given the facts of the situation is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was “clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.”  Martin v. W. Va. Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).
Mitigation of a penalty is considered on a case-by-case basis.  See Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995).  A lesser disciplinary action may be imposed when mitigating circumstances exist.  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  See Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996).  However, “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.”  Overbee v. Dep't of Health & Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  
“When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee

was advised of prohibitions against the conduct involved.”  Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994).
 
It is undisputed that Grievant’s work performance issues have been addressed with him over the course of several years.  Ms. Stalnaker testified that Grievant had a history of coachings, counselings, Performance Improvement Plans, verbal reprimands, and written reprimands for unprofessional and disruptive behavior, all of which had been thoroughly documented by Respondent.  R. Ex. 3.  Grievant has failed to provide any mitigating circumstances which would warrant a reduction in the punishment imposed by Respondent.  Respondent has worked with him continually to address and improve his behavior with co-workers and in the workplace generally, and to no avail.  He behaved in the same boorish, bullying and rude fashion as he has in the past.  
The following conclusions of law are appropriate in this matter:
CONCLUSIONS OF LAW
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Hamilton v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012); Furr v. Dep’t of Health & Human Res., Docket No. 2011-0988-CONS (Dec. 7, 2011); Kennedy v. Dep’t of Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).  See Warner v. Dep’t of Health & Human Res., Docket No. 07-HHR-409 (Nov. 18, 2008).  
3.
The Grievance Board has applied the following factors in assessing hearsay testimony: (1) the availability of persons with first-hand knowledge to testify at the hearings; (2) whether the declarant’s out of court statements were in writing, signed, or in affidavit form; (3) the agency’s explanation for failing to obtain signed or sworn statements; (4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) the consistency of the declarant’s accounts with other information, other witnesses, other statements, and the statement itself; (6) whether collaboration for these statements can be found in agency records; (7) the absence of contradictory evidence; and (8) the credibility of the declarants when they made their statements.  Simpson v. W. Va. Univ., Docket No. 2011-1326-WVU (May 3, 2012); Cale v. W. Va. Univ., Docket No. 2011-1711-WVU (Mar. 22, 2012); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996).

4.
Ms. Hendricks’ written statement was corroborated by both Grievant and Mr. Paugh in significant part, and is deemed to be a reliable source of evidence.

5.
DHHR’s Progressive Discipline Policy, Policy Memorandum 2104 provides: 

[Progressive discipline is] determined by the severity of the violation, progressive discipline is the concept of increasingly severe actions taken by supervisors and managers to correct or prevent an employee's initial or continuing unacceptable work behavior or performance.  It is important to remember, however, that the level of discipline will be determined by the severity of the violation. . . .Progressive and constructive disciplinary action will progress, if required, along a continuum from verbal warning to dismissal, with incremental steps between (i.e. verbal warning, written warning, suspension, demotion, dismissal). . . 
R. Ex. 11.

6.
The Department of Health and Human Resources Policy Memorandum 2104, “Guide to Progressive Discipline,” has been construed as a permissive, discretionary policy that does not create a mandatory duty to follow a progressive disciplinary approach in every instance.  Oiler v. Dep’t of Health & Human Res., Docket no. 02-HHR-074 (Aug. 28, 2002); Ferrell v. Dep’t of Health & Human Res., Docket No. 97-HHR-526 (Apr. 30, 1998); Artrip v. W. Va. Dep’t of Health & Human Serv., Docket No. 94-HHR-146 (Sept. 13, 1994).  
7.
Mitigation of a penalty is considered on a case-by-case basis.  See Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995).  A lesser disciplinary action may be imposed when mitigating circumstances exist.  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  See Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996). 
8.
However, “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.”  Overbee v. Dep't of Health & Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  
9.
“When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved.”  Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994).
10.
Respondent proved the charges against Grievant by a preponderance of the evidence.

11.
Grievant failed to prove mitigation was warranted.

12.
Respondent’s imposition of a three-day suspension is consistent with Policy 2014, in light of Grievant’s multiple previous disciplinary actions for the same behavior.
WHEREFORE, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008). 

DATED: August 29, 2016.
_____________________________ 
             Mary Jo Swartz









    Administrative Law Judge
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