THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
DEEANNA LIEGEY


Grievant,

v.






Docket No. 2016-0606-DEP
DEPARTMENT OF ENVIRONMENTAL PROTECTION,



Respondent.

DECISION
Grievant, DeeAnna Liegey, filed an expedited level three grievance dated October 15, 2015, against her employer, Respondent, Department of Environmental Protection (“DEP”), stating as follows: “[s]uspension without good cause or predetermination.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest.”  
The level three hearing was conducted on January 28, 2016, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Mark S. Weiler, Assistant Attorney General.  This matter became mature for decision on March 1, 2016, upon receipt of the parties’ proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant is employed by Respondent as an Office Assistant 3.  Grievant was suspended for three days without pay for unsatisfactory work performance.  Grievant admits to making most of the clerical errors alleged, but asserts that suspension improper.  Respondent argues that the suspension was proper and justified as Grievant’s continued work performance issues had been addressed with her for several years, and such had not improved, even after two written reprimands and two improvement/development plans.  Respondent proved its claims of unsatisfactory work performance by a preponderance of the evidence, and that Grievant’s three-day suspension was justified.  Grievant failed to prove that mitigation of her suspension was warranted.  Therefore, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


 1.
Grievant is employed by Respondent as an Office Assistant 3 in the Division of Land Restoration, Office of Special Reclamation in Charleston, West Virginia.  Grievant has been employed by Respondent since 1997.  Grievant was promoted from an Office Assistant 2 to Office Assistant 3 in 2004.


2.
Michael Sheehan is employed by Respondent as an Environmental Resources Program Manager 3, serving as the Assistant Director of the Division of Land Restoration, Office of Special Reclamation.  He works in the Philippi, West Virginia, office.  Mr. Sheehan has been employed by Respondent for twenty years, and has served as Assistant Director since 2008.  

3.
Carla Poling is employed by Respondent as an Administrative Services Assistant 1 in the Division of Land Restoration, Office of Special Reclamation, in Philippi, West Virginia.  Ms. Poling is Grievant’s direct supervisor, and has been so since January 2012.  Ms. Poling supervises three other Office Assistant 3s in addition to Grievant.  

4.
Before Ms. Poling became Grievant’s supervisor, Grievant had been supervised by Charles Stover.  Ms. Poling became Grievant’s supervisor following a restructuring of the office.  She did not replace Mr. Stover.  The Administrative Services Assistant 1 position was a newly created position, designed to supervise all clerical staff.  Ms. Poling was placed in the Administrative Services Assistant 1 position in January 2012 by Mr. Sheehan, and she is the first to serve in this position.   


5.
Mr. Stover prepared Grievant’s 2011 rating period Employee Performance Appraisal (EPA-3) in March 2012.  Mr. Stover gave Grievant an overall rating score of 2.35, Meets Expectations.  Mr. Sheehan signed off on this evaluation.  In the individual sections, Mr. Stover rated Grievant as “Meets Expectations” in thirty categories, and “Exceeds Expectations” in twenty-four categories.  Mr. Stover did not rate Grievant as “Needs Improvement” in any category.
  In his summary comments on this EPA, Mr. Stover stated the following:  “Ms. Liegey has been a very important part of establishing and maintaining the Charleston Regional Office and developing our processes.  Her knowledge of procedures has assisted in streamlining our acquisition process and her attention to detail has assured our staff of an accurate database that they can utilize with confidence.  All of these attributes have made her a very important member of the Charleston Regional Office Staff.”
  This was the last EPA that Mr. Stover completed.


6.
Grievant has been evaluated each year since beginning work at DEP in 1997.  Grievant had always received good evaluations, either meeting or exceeding expectations, as is reflected in her 2011 rating period EPA, until Ms. Poling became her supervisor.
  Mr. Shaheen confirmed the same, at least back to when he began in his position in 2008, during his testimony at the level three hearing.  It is noted that Grievant requested all of her EPAs for the level three hearing in this matter.  However, Respondent only provided her EPAs going back to 2011.  When asked about this, Respondent explained that only those going back to 2011 were in the computer system.  There was no indication that Grievant’s paper personnel file was located or checked.  Further, given Mr. Shaheen’s testimony, it does not appear that Respondent disputes that Grievant received good evaluations each year of her employment until 2012.
               

7.
After becoming Grievant’s supervisor, Ms. Poling began to find mistakes in Grievant’s work, such as Grievant using outdated letterhead and forms, and failure to submit required documents.  Ms. Poling noted that Grievant did not appear to be proof reading her work.  Ms. Poling discussed these issues with Grievant as they were discovered.  However, Ms. Poling continued to find such errors.  


8.
Ms. Poling conducted Grievant’s 2012 rating period EPA-3 in March 2013.  Mr. Sheehan signed off on this evaluation.  Ms. Poling gave Grievant an overall rating score of 1.56, “Meets Expectations.”  She further rated Grievant as “meets expectations” in thirteen categories, and “needs improvement” in ten categories.  Ms. Poling did not rate Grievant as “exceeds expectations” in any category.  Grievant did not write any comments on this EPA in response to her evaluation as she is permitted to do. Grievant did not grieve this evaluation.

9.
Ms. Poling conducted an EPA 2 Mid-point Review on Grievant in September 2013 for the January 2013-June 2013 rating period.  Ms. Poling gave Grievant the rating of “does not meet expectations.”  In her general comments, Ms. Poling stated as follows:  “[a]t this time, I am removing the requirement that you call me each day upon your arrival to and departure from work.  However, you must still adhere to your approved work scheduled of 8:30 a.m. to 5 p.m. each day unless you have notified me otherwise.  I may reinstate this requirement if it is noted that you are failing to arrive at work on time.”  Ms. Poling attached a sheet to this EPA 2 further stating, in part, as follows:  “[a]t this time, you are not meeting the expectations of an Office Assistant 3.  The errors in your work have hindered the performance of the unit, caused payment delays to the vendors/contractors, and added additional work to other staff.  It is important that you demonstrate a commitment to your job by performing your job in a satisfactory fashion. . . .”  Thereafter, Ms. Poling listed Grievant’s performance standards and expectations that were not being met.  Grievant did not grieve this EPA 2.  
10.
Ms. Poling conducted Grievant’s 2013 rating period EPA-3 in February 2014.  Mr. Sheehan signed off on this evaluation.  Ms. Poling gave Grievant an overall rating score of 1.35, “Needs Improvement.”  She further rated Grievant as “meets expectations” in eight categories, and “needs improvement” in fifteen categories.  Ms. Poling did not rate Grievant as “exceeds expectations” in any category.  Grievant did not write any comments on this EPA in response to her evaluation as she is permitted to do. Grievant did not grieve this evaluation.

11.
In Grievant’s February 2014 EPA-3, Ms. Poling made the following summary comments:  “Dee needs to improve on her work performance to meet the expectations of an Office Assistant 3.  She continues to submit work with errors, does not provide information requested and fails to follow directives as outlined to improve her performance.”  Thereafter, Ms. Poling set forth an “Improvement and/or Development Plan” for Grievant which stated as follows:  “1. Develop tolls to improve overall performance; 2. Meet with supervisor monthly to monitor work performance; 3. Utilize Outlook calendar to complete tasks and meet deadlines.  Enroll in Outlook training course if needed to successfully complete this task; 4. Proofread all work before submission to management for signature; and, 5. Seek training opportunities and enroll in at least one job related training by July 1, 2014.”  Additionally, Ms. Poling attached a sheet to the EPA that addressed the items on the improvement plan in more detail.
  Grievant did not grieve the imposition of the Improvement and/or Development Plan.

12.
Ms. Poling conducted Grievant’s 2014 rating period EPA-3 in January 2015.  Mr. Sheehan signed off on this evaluation.  Ms. Poling gave Grievant an overall rating score of 1.35, “Needs Improvement.”  She further rated Grievant as “meets expectations” in eight categories, and “needs improvement” in fifteen categories.  Ms. Poling did not rate Grievant as “exceeds expectations” in any category.
  Grievant did not write any comments on this EPA in response to her evaluation as she is permitted to do. Grievant did not grieve this evaluation.

13.
In the January 2015 EPA, Ms. Poling made the following summary comments:  “Dee still does not meet the expectations of an Office Assistant 3.  She continues to submit work with multiple errors, does not provide Information (sic) requested and fails to follow directives as outlined to improve her performance.” As in the 2014 EPA, Ms. Poling then set forth an “Improvement and/or Development Plan” which stated as follows:  “1. Develop tools (notes, cheat sheets, etc.) to improve overall performance; 2. Meet with supervisor monthly to monitor work performance; 3. Utilize Outlook calendar to complete tasks and meet deadlines.  Enroll in Outlook training course if needed to successfully complete this task; 4. Proofread all work before submission to management for signature; 5. Seek training opportunities and enroll in at least one job related training by July 1, 2015.”  Additionally, Ms. Poling attached a sheet to the EPA that addressed the items on the improvement plan in more detail.
  Grievant did not grieve the imposition of the Improvement and/or Development Plan.

14.
On February 25, 2014, Mr. Sheehan issued Grievant a written reprimand for unacceptable work performance, referencing her 2012 rating period EPA-3, 2013 EPA-2, and her 2013 rating period EPA-3.  Grievant did not grieve this written reprimand.

15.
On May 27, 2015, Mr. Sheehan issued Grievant a second written reprimand for “failure to meet the required work standards” and unsatisfactory performance.  In this letter, Mr. Sheehan lists seven occurrences upon which he relies for his conclusion of unsatisfactory performance.
  Grievant did not grieve this second written reprimand. 
16.
Following her second written reprimand in May 2015, Ms. Poling continued to find errors in Grievant’s work.  Ms. Poling reported her findings to Mr. Sheehan.  

17.
On October 9, 2015, Grievant was called to a meeting with Mr. Sheehan and Chad Bailey, Human Resources Manager, at which time she was informed that they were considering suspending her without pay due to unacceptable performance.
 Grievant was not afforded advance notice that this meeting was to take place.  During the meeting, Mr. Sheehan discussed the errors that Grievant continued to make in the performance of her duties.  Grievant stated that she did not think that she should be disciplined, but offered no justification, or defense, for the errors discussed at this meeting.  After hearing from Grievant, Mr. Sheehan adjourned the meeting to contemplate his decision.  Mr. Sheehan and Mr. Bailey met briefly, then Mr. Sheehan went to lunch.  During this time, Mr. Sheehan decided that suspending Grievant would be appropriate as the next step in progressive discipline.  Mr. Sheehan informed Mr. Bailey of his decision.  Mr. Bailey prepared the suspension letter.  Thereafter, Mr. Sheehan and Mr. Bailey called Grievant in for another meeting, at which time she was informed of her suspension.    

18.
By letter dated October 9, 2015, Mr. Sheehan informed Grievant of his decision to suspend her without pay for three days for her “continued failure to meet the required work standards of [her] position, despite management intervention.”
 This letter was hand delivered to Grievant following the second meeting she had with Mr. Sheehan and Mr. Bailey.  

19.
While not listed in the suspension letter, Mr. Sheehan testified at the level three hearing that he considered Grievant’s failure to improve in her work performance an act of insubordination.
20.
Grievant admits to making most of the clerical errors that were brought to her attention.  However, she denies any deliberate intent to fail to perform her work satisfactorily.  

21.
Grievant served her suspension October 20, 2015, through October 22, 2015.  
Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent argues that it properly suspended Grievant due to her continued unsatisfactory work performance, and that Grievant’s continued errors were causing delay and burdening other staff members.  Grievant admits making most of the clerical errors Ms. Poling noted, but argues that Respondent lacked good cause to suspend her. Further, Grievant denies any deliberate intent to fail to perform her work satisfactorily.  

First, it is noted that while there was discussion in this grievance about the imposition of prior discipline, the merits of those disciplinary actions are not at issue in this matter because Grievant did not grieve any of those disciplinary actions.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  Further, all such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Id. See also Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). Consistent with this principle, the prior disciplinary actions discussed in this grievance must be accepted as factually accurate.  Grievant cannot now challenge them.

Grievant does not deny making most the clerical mistakes Ms. Poling found.  Also, Grievant does not appear to deny that Ms. Poling has been bringing such clerical errors to her attention since Ms. Poling became her supervisor in January 2012.  Grievant does not dispute receiving the written reprimand in 2015 or being placed on improvement plans.  Grievant testified that she did not recall the written reprimand in February 2014.  Grievant does not dispute that she did not grieve any of her evaluations under Ms. Poling, or the written reprimand(s).  Grievant has also admitted to failing to upload corrected documents, and forgetting to send corrected work to Ms. Poling.  Grievant argues that despite all of this, Respondent should not have suspended her, and that she was not given proper notice of the predetermination meeting. 
The evidence presented established that Ms. Poling and Mr. Sheehan had been trying to address Grievant’s frequent clerical errors with her since 2012.  Ms. Poling discussed the issues with her verbally, in her written evaluations, and with two improvement/development plans.  When Grievant continued to make these clerical errors, Mr. Sheehan issued a written reprimand in February 2014, then a second one in May 2015.  Nonetheless, Grievant continued to make the same types of clerical errors.  At that point, Mr. Sheehan decided to suspend Grievant for her unsatisfactory performance.  The undersigned does not find Grievant’s continued unsatisfactory performance to be intentional.  However, Grievant has offered no explanation for her frequent clerical errors.  It appears that most of the errors cited are simply careless errors such has typographical errors, using the wrong letterhead and forms, and failure to fully correct her work.  Grievant does not appear to argue that she lacked training, or the ability to comply with the directives of Ms. Poling or Mr. Sheehan.  Grievant only argues that she was doing her best, but that she made mistakes.  

Respondent argues that suspension was the next step in progressive discipline following the second written reprimand.  However, Respondent offered no progressive discipline policy as evidence in this matter.  The suspension letter refers only to Rule 12.3 of the Administrative Rule.  This rule deals only with the process and procedure for suspending an employee.  It does not address progressive discipline.  Rule 12.3 states as follows:  

12.3. Suspension. -- An appointing authority may suspend any employee without pay for cause or to conduct an investigation regarding an employee's conduct which has a reasonable connection to the employee's performance of his or her job. The suspension shall be for a specific period of time, except where an employee is the subject of an indictment or other criminal proceeding. Accrued leave shall not be paid to employees during any period of suspension. Prior to the effective date of the suspension, the appointing authority or his or her designee shall: 
12.3.a. meet with the employee in a predetermination conference and advise the employee of the contemplated suspension; 
12.3.b. give the employee oral notice confirmed in writing within three (3) working days, or written notice of the specific reason or reasons for the suspension; and, 
12.3.c. give the employee a minimum of three working days advance notice of the suspension to allow the employee being suspended a reasonable time to reply in writing, or upon request to appear personally and reply to the appointing authority or his or her designee. 
A predetermination conference and three working days advance notice are not required for employees in certain cases when the public interests are best served by withholding the notice. The appointing authority shall file the statement of reasons for the suspension and the reply, if any, with the Director. 

Based upon the evidence presented, it appears that Respondent complied with the procedure for suspending an employee as set forth in Rule 12.3 of the Administrative Rule.  Mr. Sheehan and Mr. Bailey conducted a predetermination conference with Grievant, at which time she was advised that suspension was being contemplated for her unsatisfactory performance.  Further, Grievant was informed of the decision to suspend her that day, orally and in writing, and the dates of the suspension complied with the time frames set forth in Rule 12.3.  Grievant asserted at the level three hearing that she was not given proper notice of the predetermination conference; however, Grievant did not cite any authority for the same.  Rule 12.3 does not mention a time frame for notification of a predetermination conference.  Further, unsatisfactory work performance is legitimate cause for discipline, including suspension.
While Grievant does not explicitly argue that her suspension was unreasonable, she appears to assert such.  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

It is undisputed that Grievant’s work performance issues have been addressed with her over the course of several years.  It is also undisputed that Grievant has been counseled about her performance, evaluated, and placed on improvement plans to address the same.  Grievant has been given two written reprimands for her continued documented performance issues.  Given such, the undersigned cannot conclude that the decision to suspend Grievant was unreasonable, or arbitrary and capricious. 
While Grievant does not explicitly argue that the discipline imposed on her was excessive, it is suggested.  The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  Grievant has failed to present evidence to demonstrate that mitigation of her suspension is warranted.  Therefore, this grievance is DENIED.  
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

3.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

4.
Respondent proved by a preponderance of the evidence it was justified in suspending Grievant for three days without pay for her continued unsatisfactory work performance.  

5.
“[M]itigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).

6.
Grievant failed to demonstrate that mitigation of her three-day suspension was warranted.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: March 23, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Grievant’s Exhibit 1.


� See, Grievant’s Exhibit 1, pg. 7.


� See, testimony of Grievant.


� In her proposed Findings of Fact and Conclusions of Law, Grievant asks that the undersigned make a finding of extreme bad faith against the Respondent for its failure to provide the requested performance evaluations.  It is noted that the parties engaged in informal discovery only, and there was no order for formal discovery, or a motion to compel.  The undersigned was only made aware of the issue during the level three hearing.  While the undersigned is troubled by the fact that Respondent did not seek out Grievant’s performance evaluations, especially as Respondent was well aware that she had been employed for many years before 2011, this does not rise to the level of extreme bad faith in this particular case.  Respondent did not appear to deny that Grievant received good EPA ratings from her previous supervisor.  In fact, Mr. Sheehan confirmed the same.  Therefore, in this instance, Respondent’s failure to provide the requested documents did not prejudice Grievant’s case, or cause her additional work.  Accordingly, Grievant’s request for a finding of extreme bad faith is denied.        


� See, Respondent’s Exhibit 3, February 2014 EPA.


� See, Respondent’s Exhibit 4, January 2015 EPA.


� See, Respondent’s Exhibit 4, January 2015 EPA.


� See, Respondent’s Exhibit 6, February 25, 2014, written reprimand.


� See, Respondent’s Exhibit 18, May 27, 2015, written reprimand. 


� See, testimony of Michael Sheehan; testimony of Chad Bailey; testimony of Grievant.


� See, Respondent’s Exhibit 17, October 9, 2015, suspension letter. 
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