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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

STEVEN RAY DAWSON,



Grievant,

v.






Docket No.  2015-1301-DOC

DIVISION OF NATURAL RESOURCES,



Respondent.


DECISION


Grievant, Steven Ray Dawson, filed this action on May 18, 2015, against his employer, Division of Natural Resources, in which he alleged that, “[a]n internal affairs investigation was conducted into the circumstances surrounding a search warrant which was obtained by this officer on September 25, 2014.  As a result of the investigation a finding was reached by the DNR that information contained in the search warrant affidavit was misleading.  The information contained within the affidavit was based on probable cause gathered during the investigation and was not misleading in any manner and the DNR finding is contrary to law.”  Mr. Dawson seeks the exoneration of this charge and removal of the initial finding from his personnel file.  Grievant argues constructive discharge and seeks the rescission of his resignation.


This grievance was denied at Level One by decision dated May 21, 2015.  A Level Two mediation session was conducted on November 4, 2015.  Grievant perfected his appeal to Level Three on November 11, 2015.  A Level Three evidentiary hearing was conducted before the undersigned on September 29, 2016, at the Randolph County Development Authority, Elkins, West Virginia.  Grievant appeared in person and by his 
counsel, Jerry D. Moore and Jared T. Moore, The Moore Law Firm, PLLC.  Respondent appeared by Jerry Jenkins, Colonel of the Law Enforcement Section of the Division of Natural Resources, and by its counsel, William Valentino.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on October 31, 2016.


Synopsis


Grievant was employed as a Natural Resources Police Officer at District 2 for just over three years.  In the fall of 2014, a complaint was made against Grievant that alleged he had used false information in a search warrant affidavit.  Respondent conducted an internal investigation.  Against the clear weight of the evidence, Respondent sustained the complaint.  The record established that no evidence was uncovered during the internal investigation to suggest that Grievant intentionally used false information in the search warrant affidavit.  The record further established that provisions of General Order No. 5, Respondent’s written policy for handling internal investigation, were violated.  The sustainment of the complaint was based upon an invalid polygraph examination.


Grievant established by a preponderance of the evidence that his resignation was caused by Respondent’s flawed internal investigation and clearly wrong finding, creating a working condition that was so intolerable that a reasonable person would be compelled to resign.  Grievant’s resignation was not voluntary thereby rendering his resignation void and of no effect.


The following Findings of Fact are based on the record developed at Level Three.


Findings of Fact


1.
Grievant began his employment in February 2012, as a Natural Resources Police Officer in District 2.


2.
Prior to his employment with Respondent, Grievant had a long and decorated career as a law enforcement officer with the West Virginia State Police.  At the time of his retirement, Grievant had attained the rank of Captain.  Grievant has been involved in numerous high profile investigations that lead to successful prosecutions.


3.
In the early part of 2014, Grievant and other DNR Police Officers from District 2 were investigating various criminal activities occurring in the Nathaniel Mountain Wildlife Management Area in Hampshire County, including hunting bear over bait and unlawfully driving motor vehicles in the Wildlife Management Area.


4.
On or about September 7, 2014, Grievant and Natural Resources Officer T.W. Srout placed two game cameras in the Nathaniel Mountain Wildlife Management Area in an attempt to capture images of the individuals driving vehicles within the Wildlife Management Area.


5.
The game cameras were positioned about 40 yards apart from one another, in trees approximately 12 to 15 feet off the ground, facing one another, and pointing downward toward the ground.


6.
The area in which the game cameras were placed is isolated in that the area can only be assessed by vehicle by driving through three locked gates on private property owned by the Buckley family.


7.
Officer Srout indicated that before the game cameras were deployed, he installed new batteries, cleared all pictures, and set the date and time on the cameras.  On September 21, 2014, Grievant and Officer Srout retrieved the two game cameras.


8.
The Moultrie campera captured 11 photographs on a SanDisk Card depicting two vehicles and only two vehicles within the Wildlife Management Area.


9.
One vehicle was a dodge pickup truck with a silver dog box in the bed, and the other vehicle was an SUV.  The license plates on both vehicles were visible in the pictures.


10.
The pickup truck was registered to Ralph Buckley, and the SUV was registered to Troy Crane, both of whom would later admit to driving within the Wildlife Management Area during the time in which the cameras were deployed.


11.
When Officer Srout retrieved the Bushnell camera, he noticed that the SanDisk Card had been removed and the date and time on the camera had been changed.  Officer Srout indicated that this was not an uncommon occurrence because on previous occasions he had SanDisk cards removed from cameras and the date and time changed.


12.
Grievant and Officer Srout returned to the DNR office to further examine the Bushnell camera.  Officer Srout plugged the Bushnell camera into a computer and discovered that the camera continued to take pictures after the SanDisk card was removed and stored the photos on the camera’s internal memory.


13.
There were 12 pictures on the internal memory of the Bushnell camera.  These pictures show a person very close to the lens of the camera.  The pictures also show a truck bed.  It appears from the pictures that someone was standing in a truck bed tampering with the Bushnell camera.


14.
Grievant believed that the individual who had removed the SanDisk Card from the Bushnell camera was someone within the Dodge pickup truck photographed within the Wildlife Management Area.


15.
Officer Srout and Lt. Brad McDougal, Grievant’s supervisor, shared Grievant’s conclusion that the individual who had removed the SanDisk Card from the Bushnell camera was someone within the Dodge pickup truck photographed within the Wildlife Management Area.


16.
Grievant prepared an affidavit for a search warrant, which contained the following language: “A search of the images contained on the camera, which was facing the above mentioned camera, revealed the suspects in the Dodge truck had attempted to cover up the lens of this camera before removing the SD card from the camera.”


17.
The Magistrate Court of Hampshire County issued a search warrant for Ralph Buckley’s residence, all outbuildings, and the Dodge pickup truck.


18.
Grievant, along with Officer Srout, Lt. Brad McDougal and another officer went to the Buckley residence to execute the warrant.  Because Mr. Buckley was not at home, Grievant called Jeremy Buckley, Ralph’s son, and informed him that the DNR had a search warrant.


19.
Before searching anything, Grievant observed the bed of the pickup truck that had been photographed by the Moultrie camera and noticed that the striations on the tailgate did not match the striations on the picture from the internal memory of the Bushnell camera.


20.
Grievant decided not to execute the search warrant.


21.
Although Jeremy Buckley admitted that he was in the Dodge pickup truck in the Wildfire Management Area, Grievant choose not to issue him a citation due to the consequences it may have on his federal job.  Grievant issued Ralph Buckley a citation for driving within the Wildlife Management Area.


22.
Ralph Buckley and Jeremy Buckley filed a complaint against Grievant, Officer Srout, and Lt. McDougal alleging a variety of allegations.  One of the allegations against Grievant was the use of false information in obtaining a search warrant.


23.
Based upon the complaint, Respondent instituted an internal investigation into the allegations.  The investigation was supervised by Colonel Jerry Jenkins, coordinated by Major Brad DeBord, and investigated by Sgt. Stephen Antolini.  The result of the investigation was that Grievant used false information in a search warrant affidavit.


24.
Colonel Jenkins admitted that neither he, Major DeBord, nor Sgt. Antolini have ever reviewed the search warrant affidavit.  The investigative report contains a copy of the search warrant, but it is a different document from the search warrant affidavit in which the Respondent contends contained false information.


25.
General Order No. 5 contains Respondent’s written procedures for handling internal investigations.  Numerous provisions of General Order No. 5 were violated during the course of the investigation.  


26.
General Order No. 5 does not contain a standard of proof that must be met to sustain a complaint.  Respondent was unable to articulate a standard of proof.


27.
§ 5.2.4 provides that “[t]he Unit Investigator shall notify the employee concerning the nature of the complaint, its status and if any investigation is forthcoming.”


28.
The Unit Investigator, Sgt. Antolini, did not notify Grievant concerning the nature of the complaint, its status, and if any investigation was forthcoming.


29.
§ 5.6.4 provides “Investigators shall gather all physical evidence connected with the case, including but not limited to, photographs, electronic media, reports, logs, drawings, sketches, pertinent records and other background evidence.”


30.
The Bushnell camera, which is a piece of evidence, was not secured by Sgt. Antolini and has since been destroyed.


31.
Sgt. Antolini failed to interview Troy Crane, the driver of the SUV also photographed in the Wildlife Management Area during the time the cameras were deployed.  Troy Crane made statements to DNR officers alluding to the fact that the Buckleys were aware that the DNR had cameras in the Wildlife Management Area.


32.
Sgt. Antolini did not identify in his report that Jeremy Buckley called Grievant on September 25, 2014, and asked if Grievant would drop the ticket against his father if he helped him get the SanDisk Card back.


33.
Sgt. Antolini mischaracterized critical fact about the polygraph examination, which was conducted by Sgt. Hunt of the Charleston Police Department.


34.
Sgt. Hunt explained to Sgt. Antolini that a polygraph examination regarding Grievant’s intent at the time the search warrant was filed could be conducted even though that type of test was not routinely done.  Sgt. Hunt went on to explain that a polygraph regarding a person’s intentions are not typically given, because a deception test of one’s intent is not a valid test through the American Polygraph Association.


35.
Sgt. Antolini’s report does not point out that the polygraph examination administered to Grievant was invalid and should not be used in coming to any conclusion.


36.
Colonel Jenkins acknowledged that, had he been aware of this information, he would not have ordered the polygraph.  Prior to Grievant taking the polygraph examination, Colonel Jenkins indicated that he believed Grievant was telling the truth regarding his belief in the affidavit.  After the polygraph, Colonel Jenkins did not believe Grievant was telling the truth.  The polygraph was used to determine Grievant’s intent.


37.
§ 5.7.12 provides that “[I]f the chief determines that all leads have been investigated and that the offer of a polygraph examination is appropriate, the complainant shall be requested to take the examination prior to the employee.”


38.
Neither of the complainants, Jeremy Buckley or Ralph Buckley, were requested to take a polygraph before Grievant.


39.
Grievant offered evidence from individuals who possess extensive experience and knowledge in the field of criminal procedure.  Each witness had previously reviewed the facts and circumstances of the case and the search warrant affidavit prepared by Grievant.  All witnesses indicated that Grievant’s belief and his statement in the search warrant affidavit was reasonable, and not false or misleading.


40.
Grievant also introduced the expert testimony of Christopher Smith.  Mr. Smith is an expert in the area of polygraph examination, and has performed over 2,000 polygraph examinations during his career.  Mr. Smith opined that the polygraph examination administered to Grievant was completely invalid, unreliable, and should not have been used for any legal purpose.


41.
As a result of the investigative report sustaining the allegation using false statements to obtain a search warrant, Grievant alleged he could no longer work for Respondent as a Natural Resources Police Officer and was compelled to resign on April 1, 2015.


Discussion


Concerning the issues in this grievance, the allegations do not involve discipline, and as a result, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argues that his resignation was obtained through deception, and, as such, was contrary to public policy.  If management’s actions were unreasonable, on the whole, and Grievant had no other alternative than to resign, then constructive discharge is a viable claim.  “To determine whether an employee's act of resignation was forced by others, rather than voluntary, the circumstances surrounding the resignation must be examined in order to measure the ability of the employee to exercise free choice.”  Falquero v. Dep't of Enviro. Protection, Docket No. 2008-1596-DEP (Dec. 16, 2008); McClung v. W. Va. Dep't of Public Safety, Docket No. 89-DPS-240 (Aug. 14, 1989); See Adkins v. Civil Serv. Comm'n, 171 W. Va. 132, 298 S.E.2d 105 (1982).


A truly voluntary resignation on the part of the employee is not ordinarily grievable.  The employer in such a situation has not taken any action adverse to the employee, and there is no grievable act within the meaning of the controlling statute.  However, if the resignation is involuntary and, for example, was submitted as a result of agency coercion, the Grievance Board would have jurisdiction to determine whether the grievant was improperly dismissed from employment.  The grievant bears the burden of proving by a preponderance of the evidence that the resignation was involuntary.  McClung, supra.


Factors to be considered in the analysis are whether the employee was given time to consider his or her course of action or to consult with anyone; whether the resignation was abruptly obtained and/or inconsistent with the employee’s work history; and whether the employer had reason to believe that the employee is not of a state of mind to exercise intelligent judgment.  Duress has been found in situations where the employee involuntarily accepted the employer’s terms; the circumstances surrounding the resignation permitted no other alternative; and the circumstances were the result of coercive acts of the employer.  Whether a resignation was voluntary is a question of fact which must be resolved on a case-by-case basis.  Smith v. W. Va. Dep’t of Corrections, Docket No. 94-CORR-1092 (Sept. 11, 1995).


The record established that Grievant was devastated about the prospect of having a professional standards section complaint that he used false information in a search warrant affidavit sustained where the evidence clearly did not justify the same and numerous provisions of General Order No. 5 were violated during the course of the internal investigation.   The record established that Grievant is an experienced and well-respected member of the law enforcement community with a body of work of honesty and integrity.  Respondent acknowledged that the sustainment of the complaint is contrary to Grievant’s character and reputation.


The record demonstrates that Grievant and Officer Srout stationed two game cameras within the Wildlife Management Area for a two week period in September 2014.  Upon retrieval, the Bushnell camera had the SanDisk Card stolen from it.  The other camera captured two vehicles within the Wildlife Management Area at the time the SanDisk Card was stolen from the Bushnell camera, a pickup truck and SUV.  After plugging the Bushnell camera into a computer, 12 photographs were taken and stored on the camera’s internal memory.  Three of those photographs depict what appears to be a person standing on the bed of a truck tampering with the camera.  A sleeve of some sort, which is very close to the lens of the camera, as well as a truck bed can clearly be seen in the photographs.


Based upon that information, Grievant believed the person in the pickup truck had taken the SanDisk card from the Bushnell camera.  This information was inserted into the search warrant affidavit.  Grievant’s belief was shared by Officer Srout and Lt. McDougal.  A search warrant was issued.


Upon arrival at the Buckley house, Grievant did not execute the search warrant because, after looking at the bed of Mr. Buckley’s truck, he realized the striations on the Buckley tailgate did not match the striations on the tailgate depicted in the Bushnell photographs.  Grievant realized that he did not have the right truck.  The undersigned finds it illogical for Grievant to go to such lengths to falsify an affidavit for a search warrant, yet a short period of time later, not execute the search warrant.  As counsel aptly points out, had Grievant undertaken the risks of falsifying an affidavit, he would have certainly executed the search warrant, not simply walk away upon learning that truck bed in the Bushnell photographs was not the same truck bed in which the search warrant was obtained to search.  The decision not to execute the search warrant is indicative of an honest officer, not an officer who would have made a false statement to obtain the very search warrant that he did not execute.


The record demonstrates that all statements contained in the affidavit for search warrant prepared by Grievant are true and accurate based upon a reasonable interpretation of the evidence available to Grievant at the time the affidavit was prepared.  Grievant’s belief that an occupant of the Buckley vehicle removed the SanDisk Card from the DNR’s camera was reasonable, and a rational inference based on the available evidence.  Respondent’s finding that Grievant used false information in a search warrant affidavit is unfounded, unjustified, and unsupported by the facts.


The record also established that Respondent violated numerous provisions of General Order No. 5.  Although one or two of these violations may have been nominal and not prejudicial to Grievant, the cumulative effect of the violations render the investigation flawed.  It is difficult to accept that Respondent does not have a standard of proof upon which it must be satisfied in order to sustain a complaint.  At the beginning of the investigation, the Investigator failed to notify Grievant concerning the nature of the complaint and if any investigation was forthcoming.  Sgt. Antolini failed to gather critical evidence connected with the investigation, namely the Bushnell camera.  The facts established that the Unit Coordinator did not make a written recommendation concerning the investigation.  The record also established that interviews of potential witnesses were not recorded in violation of General Order No. 5.


It is undisputed that the polygraph examination on Grievant’s mental intent was an invalid and unreliable test.  Even the polygraph administer warned that the test was not accepted by the American Polygraph Association and should not be used for any legal standing.  There can be no doubt that the sustainment of the complaint was based upon the polygraph.  Colonel Jenkins clearly admitted that he believed Grievant before the polygraph but did not after the polygraph.  The internal investigation performed by Respondent failed to comply with numerous provisions of General Order No. 5.  The investigation was flawed and violated basic notions of due process.


There can be little question under the circumstances of this case that Grievant’s resignation was involuntary.  Grievant was informed prior to his resignation that Respondent was going to sustain the complaint against him.  Grievant indicated that he was certain, upon full completion of the investigation, he would be dismissed.  A finding that a law enforcement officer made false statements in an affidavit is a potential career ending event.  But for the failure of Respondent to reach the correct decision in the internal investigation, Grievant would not have tendered his resignation.  This ruling renders the resignation on the part of Grievant void and of no effect.  Consequently, Grievant is entitled to reinstatement to his previous position.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
“To determine whether an employee's act of resignation was forced by others, rather than voluntary, the circumstances surrounding the resignation must be examined in order to measure the ability of the employee to exercise free choice.”  Falquero v. Dep't of Enviro. Protection, Docket No. 2008-1596-DEP (Dec. 16, 2008); McClung v. W. Va. Dep't of Public Safety, Docket No. 89-DPS-240 (Aug. 14, 1989); See Adkins v. Civil Serv. Comm'n, 171 W. Va. 132, 298 S.E.2d 105 (1982).


3.
A resignation, by definition, is a voluntary act on the part of an employee seeking to end the employer-employee relationship.  Resignations which are obtained through coercion or deception are contrary to public policy.  Adkins, supra; McClung, supra; Falquero, supra.


4.
Grievant has proven by a preponderance of the evidence that his resignation was not voluntary based on the totality of all the circumstances in this case.  Rescission of the resignation is, therefore, the appropriate remedy.


Accordingly, the grievance is GRANTED.


Respondent is hereby ORDERED to reinstate Grievant to the Natural Resources Police Officer position, with applicable back pay and interest, seniority, and benefits.


Respondent is further ORDERED to expunge all records, including, but not limited to, the personnel file of Grievant, of any negative, unprofessional, or detrimental information or statements arising as the result of the complaint made by Jeremy Buckley and Ralph Buckley.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   December 14, 2016                 


___________________________









Ronald L. Reece









Administrative Law Judge

