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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MATTHEW COLLINS,



Grievant,

v.






Docket No. 2016-1273-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Matthew Collins, filed this action directly to level three on February 16, 2016, challenging the termination of his employment at the William R. Sharpe, Jr. Hospital.  Grievant seeks to be made whole in every way including back pay with interest and all benefits restored.  A level three evidentiary hearing was conducted before the undersigned on May 23, 2016, at the Westover office of the Grievance Board.  Grievant appeared in person and with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on June 29, 2016.


Synopsis


Grievant was employed as a Health Service Assistant at the William R. Sharpe, Jr. Hospital, a state psychiatric facility.  A patient alleged verbal abuse and harassment against the Grievant.  Respondent’s investigation showed that Grievant initiated several sexually inappropriate conversations with patients.  Thereafter, Respondent made the 
decision to discharge Grievant from his employment.  Respondent demonstrated by a preponderance of the evidence that Grievant engaged in this misconduct of a substantial nature and the dismissal is upheld.  This grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant was employed by the Respondent as a Health Service Assistant at  the William R. Sharpe, Jr. Hospital, a psychiatric facility, since April 2014.


2.
On November 30, 2015, a patient grievance was filed against the Grievant alleging verbal abuse and sexual harassment.  The patient stated:

Matt has been making strong sexual [comments] to me.  He tells me that he wants to sleep with me.  He even hangs his tongue out at me.  He raises his eyebrows at me.  He says he’ll take me home with him and keep me forever.  I don’t feel comfortable around him at all.  He’s also told me that he’ll take care of me forever.  He called me on the phone for me to come down to Unit 3 so he could ask me out.


3.
The Hospital transferred Grievant from his position of Health Service Assistant to a different position away from contact with patients on December 2, 2015, pending an investigation into the allegations of making sexually suggestive comments and gestures to a patient.


4.
Legal Aid of West Virginia conducted an investigation and the investigation concluded on December 9, 2015.  Legal Aid substantiated allegations of verbal abuse and sexual harassment based on the following:

Three female patients reported that Grievant had made sexually inappropriate comments to them.

Grievant admitted that he called the female patient on the patient pay phone.

A male patient confirmed that he addressed the female patient’s concerns with the Grievant, corroborating the report.

A male patient had witnessed Grievant making inappropriate comments to the patient population.


5.
Hospital management held a predetermination conference on January 12, 2016.  Hospital Human Resources Director Debbie Quinn, Nurse Manager Delton Sigley, Hospital CEO Patrick Ryan, Acting Director of Nursing Archie Poling, and Interim Assistant Director of Nursing met with Grievant and his representative Jamie Beaton.  The purpose of the predetermination conference was to inform Grievant that disciplinary action was being considered and to give Grievant an opportunity to explain the circumstances.  


6.
Grievant acknowledged that it was improper for him to call a patient and ask her to meet with him, that it violated protocol, and that it was wrong.


7.
By letter dated February 16, 2016, Sharpe Hospital terminated Grievant for patient abuse and neglect.


8.
The investigation revealed that the patient was understandably upset that she had been spoken to in a sexually inappropriate manner.  The patient had received a phone call on the patient telephone from Grievant asking the patient to meet him on Unit N3.  The investigation also revealed that Grievant had been inappropriate in the same fashion with other patients.


9.
The patient indicated that Grievant’s failure to observe appropriate boundaries had been ongoing, but she did not want to get him in trouble.  The patient said she did not want anybody to lose their job, but she had finally had enough.  


10.
Theodore A. Glance works at the West Virginia University School of Medicine in Behavioral Medicine Psychiatry, and is the Director of Psychology at Sharpe Hospital.  Mr. Glance has been licensed to practice Psychology in West Virginia since 1982.


11.
Mr. Glance testified about why relationships between Hospital staff members and patients are prohibited.  The clinical relationship between a patient and a care provider requires a high level of trust and security from the care provider.  The patients who come for psychology care and management are troubled and they are at a point in their life where they must be able to securely attach to the clinician.


12.
Mr. Glance indicated that the patient in question was incompetent to stand trial when she came to Sharpe Hospital.  She had boundary issues herself, so she might violate boundaries.  The patient has a provocative manner, and conveys herself as a target or a prize.  Mr. Glance explained that his largest concern with the patient was that she was at Sharpe Hospital after being charged with sex offenses.  She allegedly had sex with a minor, so she was herself unable to establish and maintain proper boundaries.


13.
Mr. Glance explained that psychologists are very careful about what they say to a patient because they do not necessarily have permission to say it or they do not know where the patient might take what they say.  Something that may be perceived as innocuous by the speaker can have consequences that are quite traumatic.  Having read the reports of the allegations against Grievant, considering the patient, her clinical profile, and her emotional profile, Mr. Glance could not conceive of Grievant’s actions being appropriate.


14.
Hospital Chief Executive Officer, Patrick Ryan, indicated that after the predetermination conference, as an administrator, he weighed the evidence and made the decision to cast his vote in the opting for the protection of the patient.  He had talked to the patient himself, and he had no hesitation believing what she told him.  Mr. Ryan acknowledged that some of the Hospital’s patients are very easy to manipulate, but he believed that the information from the patient was consistent with the statements of other patients and the employees.


15.
Mr. Ryan identified several provisions of Sharpe Hospital Employee Conduct Policy which were violated by Grievant.  The policy provides that employees must avoid conflicts of interest between their personal life and their employment.  The policy also provides that employees must not make unwanted advances.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


The sole issue in this case is whether Respondent was correct in dismissing Grievant from his position as a Health Service Assistant at Sharpe Hospital for verbal abuse and sexual harassment of patients.  


Title 64 defines verbal abuse and sexual harassment.
  Respondent’s Employee Conduct Policy 2108 provides that employees must avoid abuse, harassment, or intimidation of patients; conduct themselves professionally in the presence of patients; refrain from any type of exploitation of patients, including personal exploitations; avoid conflicts of interest between their personal life and their employment; and be ethical and attentive to the responsibilities associated with their jobs.


The record of this grievance demonstrated by a preponderance of the evidence that patients reported independently but consistently that there was a sexual connotation to their interactions with Grievant.  Mr. Glance established from a clinical standpoint, crossing boundaries create risks from a therapeutic relationship standpoint, and it impairs the ability of the practitioners to treat the patients.  It was clear that there were interactions between Grievant and the patient in question that rose to a sexual level, at least in her perception.  Other patients had voiced similar concerns.  The undersigned finds by a preponderance of the evidence that Respondent has proven its charges.  


Respondent is mandated to protect and care for a segment of the mentally challenged population of West Virginia.   Hospital Chief Executive Officer, Patrick Ryan, after the predetermination conference, as an administrator, was correct in his assessment of the evidence and made the decision to cast his vote in the opting for the protection of the patient.  As a Health Service Assistant within Sharpe Hospital, Grievant is responsible for the care and protection of the residents.  Clearly, Grievant’s misconduct was of such a nature to constitute good cause for his termination.


The following Conclusions of Fact support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
Respondent has met its burden of proving that Grievant’s conduct was of a substantial nature directly affecting the rights and interest of the patient in question at Respondent’s facility.  Grievant was dismissed for good cause.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
August 2, 2016                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�64 C.S.R.  §§ 3.17; 3.16.  Respondent’s Exhibit 8.






