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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LARRY JAMES HARRIS,



Grievant,

v. 






DOCKET NO. 2016-0344-MAPS

DIVISION OF CORRECTIONS/ANTHONY

CORRECTIONAL CENTER,



Respondent.


DECISION

Grievant, Larry James Harris, filed a grievance against his employer, the Division of Corrections/Anthony Correctional Center, on September 3, 2015.  The statement of grievance is quite lengthy, but generally challenges the legality of Respondent’s policy related to calling employees to come into work when they are not scheduled to work to cover staff shortages.  As relief Grievant seeks “compensation on past on call days of 4 hrs per on call for the past two years.”


 A conference was held at level one October 15, 2015, and a level one decision denying the grievance was issued on November 18, 2015.  Grievant appealed to level two on December 1, 2015.  A mediation session was held on January 15, 2016.  Grievant appealed to level three on January 27, 2016.  A level three hearing was held before Chief Administrative Law Judge Billie Thacker Catlett, on April 1, 2016, in Beckley, West Virginia.  Grievant was represented by Jack Ferrell, Communications Workers of America, AFL-CIO, and Respondent was represented by Cynthia R. M. Gardner, Assistant Attorney General.  This matter became mature for decision on April 29, 2016, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law, and was subsequently reassigned to the undersigned Administrative Law Judge for administrative reasons.


Synopsis

Grievant asserted that he should have been paid for four hours each day he was on-call.  Grievant was not confined to a particular area when he was on-call, and could leave any telephone contact number, or call in from any telephone number to check to see whether he would need to report to work.  Grievant was not restricted in the activities he could undertake.  Grievant did not demonstrate that the on-call time was compensable work time.

 
The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant has been employed as a Correctional Officer II by the Division of Corrections (“DOC”), at the Anthony Correctional Center  (“ACC”), since 2011.


2.
ACC houses inmates, and is subject to staffing requirements.  When employees call off work, other employees must be called on to cover the shift.


3.
Beginning approximately four years ago, and continuing until about August 27, 2015, ACC began placing employees in on-call status for scheduled time periods.  Employees who were on-call were required to call in to the facility at 5:30 p.m. in order to find out whether they would be required to report to work for a 7:00 p.m. shift in place of an employee who had be scheduled to work but called off work.


4.
Beginning on or about August 27, 2015, ACC changed its on-call practice in response to a grievance filed by Grievant, which he did not pursue past level one.  Under the new on-call practice, employees who are on-call are not required to contact ACC.  ACC calls employees who are on-call to tell them they are to report to work.


5.
Employees of ACC who are on-call are not restricted to their homes for the day or any other location, nor have they ever been.  When employees were required to call in at 5:30 p.m., they could call from any location.  Under the new policy, employees may leave any phone number for ACC to use to contact them.  Employees who are on-call, just like any other employee reporting to work, may not report to duty under the influence of alcohol, and they are to be close enough to the facility that they can report to work the 7:00 p.m. shift.  ACC imposes no other restrictions on activities of employees who are on-call.


6.
ACC employees who are on-call are not required to carry any type of employer-issued telephone or radio.




Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).



Grievant believes he should be compensated for four hours of on-call time for every day that he was on-call and was called into work, although he did not explain how he arrived at the conclusion that it was four hours’ compensation that was due.  As support for this proposition, Grievant placed into evidence a page from the Federal Register, Volume 64, No. 237, dated December 10, 1999, citing § 551.431 on that page.  That provision does not support Grievant’s assertion, however, that he should be compensated for times he was on-call.  Grievant noted, for example, that he could not drink a beer when he was on call.  The provision cited by Grievant specifically states that, “[a] finding that an employee’s activities are substantially limited may not be based on the fact that an employee is subject to restrictions . . . such as restrictions on alcohol consumption.”  This provision also states that standby duty is considered hours of work if the employee is restricted “to a designated post of duty and is assigned to be in a state of readiness to perform work with limitations on the employee’s activities so substantial that the employee cannot use the time effectively for his or her own purposes.”  (Emphasis added.)   Grievant was never restricted to a designated duty post, nor were any limitations placed on his activities, although Grievant found the on-call status to have “ruined his home life.”


The subject of on-call compensation has been the subject of a great deal of litigation under the Fair Labor Standards Act (FLSA).  The federal regulations related to whether on-call time is compensable provide that:

An employee who is required to remain on call on the employer’s premises, or so close thereto that he cannot use the time effectively for his own purposes is working while “on call.”  An employee who is not required to remain on the employer’s premises but is merely required to leave word at his home or with company officials where he may be reached is not working while on call.

29 C.F.R. 785.17.



West Virginia Code § 21-5C-1(h) defines “hours worked,” stating:

in determining hours worked ... there shall be excluded any time spent in changing clothes or washing at the beginning or end of each workday, time spent in walking, riding or traveling to and from the actual place of performance of the principal activity or activities which such employee is employed to perform and activities which are preliminary to or postliminary to said principal activity or activities, subject to such exceptions as the commissioner may by rules and regulations define.

This  Code § does not address on-call status.  The West Virginia Division of Labor has regulations in place which govern certain employers and which provide definitions of compensable on-call time.  No evidence was placed into the record which would allow the undersigned to determine whether Respondent is subject to these regulations.  Those regulations at 42 Code of State Regulations 8 § 3.23 define "on-call time" as:

the time an employer require an employee to remain on, or in close proximity to, the employer’s premises so that the employee is not free to use the time as he or she wishes.  If an employer only requires an employee to leave his or her contact information at home or with the employer, the employee is not working “on-call”.

These regulations at § 11.4.a state that when an employee is required “to be on-call, as defined in subsection 3.23 of this rule, the employer shall treat the on-call time as compensable time.”  However, § 11.4.b clearly reiterates that if the employer only “requires an employee to leave his or her contact information with the employer or with a person at the employee’s home, and as long as the employee is free to use the time as he or she wishes, an employer may treat the time as non-work time.”  (Emphasis added.)


In general, the courts have determined that if an employee is free to engage in personal activities while on-call, and not required to stay on the employer's premises, the on-call time is not compensable.  Berry v. County of Sonoma, 30 F.3d 1174 (9th Cir. 1994). This does not mean that the employee must be free of restrictions.  Rulings have held that employees who were unable to leave town, or consume alcohol, and were required to remain near a telephone or carry a beeper while on-call, were not entitled to compensation.  Birdwell v. City of Gadsden, Ala., 970 F.2d 802 (11th Cir. 1992);, 982 F.2d 430 (10th Cir. 1992); Bright v. Houston Northwest Medical Center Survivor, Inc., 934 F.2d 671 (5th Cir. 1991).  Employees who were required to report to the employer’s place of business within twenty to thirty minutes, were also determined not to be entitled to compensation for on-call time.  Gilligan v. City of Emporia, KA, 976 F.2d 410 (10th Cir. 1993).  Employees who were free to do anything and go anywhere they wanted as long as they remained within pager range, were "waiting to be engaged" rather than "engaged to wait." LaPorte v. General Elec., 838 F. Supp. 549 (M.D. Ala. 1993).


The Supreme Court of Appeals of West Virginia addressed when on-call status is compensable in McCarty v. Harless, 181 W. Va. 719, 384 S.E.2d 164 (1989), stating “only those who are required to stay on site or at a particular location [while on-call] should be paid for the time.”  Id., 384 S.E.2d at 171-172.  The Grievance Board has followed these rulings in several cases.  In Wingfield v. Department of Health and Human Resources, Docket No. 02-HHR-031 (June 27, 2002), the Administrative Law Judge found that the on-call time was not compensable, stating that while the grievant “may not be able to engage in every activity she might wish, Grievant is free to go anywhere and engage in personal activities while on-call, so long as she wears her pager and can respond to a call within two hours.  Grievant is ‘waiting to be engaged’ rather than ‘engaged to wait’ and her time is her own, unless and until she is called to work.”  “[I]f an employee is free to engage in personal activities while on-call, and not required to stay on the employer’s premises, the on-call time is not compensable.”  Robinson, et al., v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006), aff’d, Barbour Co. Cir. Ct., Civil Action No. 06-AA-2 (Oct. 21, 2008).   Likewise in the recent case of Bolen, et al., v. Division of Highways, Docket No. 2014-1577-CONS (June 5, 2015), the Grievance Board found that the grievants were not entitled to compensation while on-call where they were “only required to provide a telephone number where they may be reached in case of an emergency,” but could otherwise use the time they were on-call “for their own personal purposes.”


It is clear from these cases that just because the employee must be available for work if called, this does not make the on-call time compensable.  This is really no different from any time an employee is scheduled to work.  The employee can only engage in those activities which allow him to report to work, ready to work, at the appointed time.  This, obviously, is not considered compensable time either.  Grievant did not demonstrate that he was entitled to compensation when he was on-call.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
West Virginia Code § 6C-2-3(c)(2) limits the undersigned’s authority to award back pay to one year preceding the filing of a grievance.


3.
“In general, the factor determining when on-call time is compensable is whether the employee can effectively use the time for personal purposes.  The fact that the employee is subject to certain restrictions while on-call does not entitle her to compensation under the FLSA or Respondent’s policy.  See McCarty v. Harless, 181 W. Va. 719, 384 S.E.2d 164 (W. Va. 1989).”  Wingfield v. Dep’t of Health and Human Resources, Docket No. 02-HHR-031 (June 27, 2002).


4.
Grievant failed to prove that he was entitled to compensation while on-call.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







       __________________________________









      BRENDA L. GOULD

Date:
August 26, 2016


        Deputy Chief Administrative Law Judge
�  West Virginia Code § 6C-2-3(c)(2) limits the undersigned’s authority to award back pay to one year preceding the filing of a grievance, stating as follows:





When it is a proper remedy, back pay may only be granted for one year prior to the filing of a grievance, unless the Grievant shows, by a preponderance of the evidence, that the employer acted in bad faith in concealing the facts giving rise to the claim for back pay, in which case an eighteen-month limitation on back pay applies.





There is no evidence that any facts giving rise to Grievant’s claim were concealed.  Any award of back pay in this grievance could only be to September 3, 2014.






