THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Jeffery P. Milam,



Grievant,

v.







Docket No. 2016-1507-DOT
Division of Highways and 
Division of Personnel,



Respondents.

DECISION


Grievant, Jeffery P. Milam, is employed by Respondent, Division of Highways.  On April 7, 2016, Grievant filed this grievance against Respondent stating, “The WV DOP wants to reallocate my job title from a SUPV2
 to a HWYSTK
.  My duties listed under the 9421 SUPV2, more so than the 9804 Highways Storekeeper.”  Grievant sought “to remain as a SUPV2 or be reallocate[d] to a SUPV 1.”  
By undated order received by the Grievance Board on April 27, 2016, the level one grievance evaluator waived the grievance to level two.  By order dated May 2, 2016, the Division of Personnel was joined as a party.  Following unsuccessful level two mediation, Grievant appealed to level three of the grievance process on June 23, 2016, changing the grievance statement to state, “Division of Personal (sic) request a Position Description Form (PD) upon receiving the PD reviewed and then contacted the HR at District Ten requesting to reallocate my job position from SUPV2 to a Highway Storekeeper (HWYSTK).”  Grievant also changed his relief sought to only request to remain a Supervisor 2.  A level three hearing was held on October 3, 2016, before the undersigned in Beckley, West Virginia at the offices of the Raleigh County Commission on Aging.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent Division of Highways was represented by counsel, Xueyan Z. Palmer.  Respondent Division of Personnel was represented by counsel, Karen O'Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on November 7, 2016, upon final receipt of written Proposed Findings of Fact and Conclusions of Law from Grievant and Respondent Division of Personnel.  Respondent Division of Highways did not file written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant is employed by Respondent Division of Highways.  Grievant was employed as a Supervisor 2.  After completing a position review, Respondent Division of Personnel determined the position should be reallocated to Highway Storekeeper.  Grievant asserted his duties best fit Supervisor 2 and that Respondent Division of Personnel’s reliance on the glossary definition of “supervisor” was arbitrary and capricious.  Respondent Division of Personnel’s interpretation of the classification specifications is entitled to deference as it is supported by substantial evidence and a rational basis.  Grievant failed to prove the Supervisor 2 classification is the best fit for his duties as Grievant only supervised one employee. Grievant failed to prove that the Division of Personnel’s determination that the Highway Storekeeper classification was the best fit was arbitrary and capricious. Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant served as a Supervisor 2 in the Division of Highway’s District 10 headquarters.  Grievant became the acting Supervisor 2 in November 2011, and was selected to permanently fill the position in 2012.

2. On February 18, 2016, Grievant completed a Position Description Form, which is a form used by the Division of Personnel to review and classify positions.

3. Grievant listed the purpose of his position as follows:

Supervise employees in technical and general work duties as needed for materials in daily operations through out the District. Insure for compliance with purchase regulations for State and Federal laws. Work with maintenance engineers for equipment or supplies that will be needed for up coming projects to assure project completion. Process and review of accounting documents that are submitted for Purchase Requisitions and Request for Quotations of materials in no contract purchases. Processing of Release orders for contract purchases. Answering questions of policies and regulations for public and state government employees. Evaluate employees, approve annual or sick leave request. Operate a fork lift in receiving and shipping of supplies. Preforms other related work duties as required.

4. Grievant listed six “Important and Essential Duties”:
· Approximately 25% of time overseeing employees for accurate flow of materials, supplies, documents and information relative to supervising the operations of the Storeroom Section of the District Accounting Department based on assigned duties such as coordinating the purchase of various maintenance materials.

· Approximately 30% of time processing of Request of Quotation, Purchase Requisitions, ordering materials for daily operations related to equipment rental and materials need[ed] for daily use.

· Approximately 25% of time reviewing of all orders for accuracy and that policy and procedures are being f[o]llowed for contract and not contract items to assure compliance with State and Federal law programs.

· Approximately 10% of time processing of agency purchases from State contracts and Non contracts. Receiving of materials from vendors as ordered for district and county use. Posting of purchase card on Mainframe State Network from vendor invoices. Processing updated inventory items for district ten storeroom and county locations. Statement reconciliation each month requires matching the accounts payable system visa credit card purchases to visa on line statement.

· Approximately 5% of time respond to questions from employees or the public as needed, representation for the agency before administrative in business or civic groups.

· Approximately 5% of time evaluate employee performance. Approve annual or sick leave as requested. Discuss personal issues with employees in policy changes. Assure that proper training has been completed for daily duties of employees.
5. Although Grievant states that he supervised “employees” in the “Purpose of Your Position” section of the form and referred to “employees” in his “Important and Essential Duties,” Grievant listed only one employee under his supervision in the “Supervisory Duties” section of the form.

6. Grievant supervised only one employee.
7. The Division of Personnel completed a position review and, by memorandum dated March 1, 2016, Wendy Elswick, Assistant Director of the Division of Personnel’s Classification and Compensation Section notified Kathleen Dempsey, Director of the Division of Highway’s Human Resources Division that she was recommending that the position of Supervisor 2 occupied by Grievant be reallocated to Highway Storekeeper.  Ms. Elswick stated that the review of the position found that “the employee is now:  1) processing requests for quotations, purchase requisitions and ordering materials for daily operations; 2) processing purchase orders and 3) reviewing all orders for accuracy and compliance to policy and procedure.”  Ms. Elswick also stated that, “[i]n leiu of reallocation, the agency has the option to realign the duties with the current classification.”
8. By memorandum dated March 10, 2016, Grievant’s supervisor, Angela D. Roske, District 10 Comptroller, wrote to Kristen Shrewsbury, District 10 Administrative Manager, to appeal the reallocation decision.  Ms. Roske stated that there had only been one significant change, the removal of the supervision of one position, and that Grievant was performing the responsibilities of a supervisor.  
9. By memorandum dated March 11, 2016, Ms. Dempsey requested the Division of Personnel reconsider the position review, attaching the March 10, 2016 memorandum.  
10. By letter dated March 31, 2016, Sara P. Walker, Director of the Division of Personnel, after consideration of the additional information in Ms. Roske’s memorandum, affirmed the decision to classify the position as a Highways Storekeeper.  Ms. Walker stated,
According to the Position Description Form, Mr. Milam’s primary duties are to oversee the Storeroom Section of the District in a lead worker capacity.

The Highway Storekeeper classification specification describes work as “…assists in the supervision of the purchasing and inventory of all equipment and supplies utilized by a district or division of the Division of Highways. Leads activities of storeroom personnel in the purchasing, receiving, shipping, storing, and recording of materials.”  This is descriptive of Mr. Milam’s duties.  The primary role of the position has remained the same and, therefore, does not meet the criteria that would warrant a reallocation.

11. The classification specification for Supervisor 2 states the nature of work as follows:

Under general supervision, performs full-performance supervisory work overseeing a section of employees engaged in technical work requiring advanced training. Work is reviewed by superiors through results produced or obtained in meetings. May represent the agency before committees and the general public. Performs related work as required.
The examples of work are as follows:

· Plans, assigns, and coordinates the work of subordinates; trains employees in work methods.

· Interprets and applies departmental policies and regulations for employees and others in state government.

· Advises subordinates of changes in policy and procedure.

· Responds to questions or problems of subordinates; restructures work procedures to align with changes in state or federal laws and programs.

· Performs field visit inspections and spot-checks records to document activities and evaluate the performance of the unit.

· Ensures that equipment, supplies, and materials are available to complete work.

· Represents the unit before agency management, administrative hearings, business or civic groups, or other forums.

· Performs employee performance evaluations, approves annual and sick leave, and recommends hiring, disciplinary actions and other employee activity.

· Discusses personnel issues with employees; answers grievance issues within mandated time frames in an effort to solve problems.

12. The classification specification for Highway Storekeeper states the nature of work as follows:

Under general supervision, assists in the supervision of the purchasing and inventory of all equipment and supplies utilized by a district or division of the Division of Highways. Leads activities of storeroom personnel in the purchasing, receiving, shipping, storing, and recording of materials. May specialize in the most complex purchasing activities as distinguished from other storekeeper positions. Performs related work as required.
The examples of work are as follows:

· Leads the work of storeroom personnel in the purchasing, receiving, shipping, storing, and recording of materials.

· Purchases and distributes supplies and equipment to all organizations' storerooms under control of district or division storeroom.

· Writes vendor contracts, orders, specifications and prepares estimates of cost for supplies and equipment.

· Authorizes one-time and small quantity specified amount purchases not under state contract.

· Ensures materials received meet purchase order requirements.

· Uses computer to input data and to track and check inventory levels and status of orders and payments.

· Performs analysis of computer inventory printouts with receipts, reports and files.

· May resolve problems which may arise in day to day operations and corrects errors as necessary.

· Oversees annual physical inventory control.

13. “Supervisor” is defined in the Division of Personnel’s Classification Terms (Glossary) as:  “Formally delegated responsibility for planning, assigning, reviewing, and approving the work of three or more full-time employees which also includes initiating disciplinary actions, approving sick and annual leave requests, conduct performance evaluations, and recommend salary increases.”  
14. “Lead Work/Lead Worker” is defined in the Division of Personnel’s Classification Terms (Glossary) as:  “This is a level of work at which an incumbent is assigned the on-going responsibility of scheduling and/or reviewing the work of other co-workers and guiding and training them while performing identical or similar kinds of work.”
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant asserts that Respondent Division of Personnel’s decision to reallocate Grievant’s position from Supervisor 2 to Highway Storekeeper and its reliance on the glossary definition of “supervisor” were arbitrary and capricious as Grievant’s duties best fit the Supervisor 2 classification.  Respondent Division of Personnel asserts that its interpretation of the classification specifications are entitled to deference and that the most appropriate classification for the position Grievant occupies is Highway Storekeeper.    
The Division of Personnel has discretion in performing its duties provided it does not exercise its discretion in an arbitrary or capricious manner.  See Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Pers., Docket No. 99-T&R-118 (Aug 30, 1999), aff’d Kan. Co. Cir. Ct. Docket No. 99-AA-151 (Mar. 1, 2001).   SEQ CHAPTER \h \r 1The role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion. See Kyle v. W. Va. State Bd. of Rehab., Docket No. VR-88-006 (Mar. 28, 1989).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

When a grievant alleges he has been misclassified, he must prove by a preponderance of the evidence that the work he is doing is a better fit in a different classification than the one in which his position is currently classified. See Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989); Oliver v. W. Va. Dep't of Health & Human Res./Bureau for Child Enforcement, Docket No. 00-HHR-361 (Apr. 5, 2001).  In order to determine the best fit, the class specifications at issue must be analyzed.  “In determining the class to which any position shall be allocated, the specifications for each class shall be considered as a whole.”  W. Va. Code St. R. § 143-1-4.4(b).  Further. “[t]he fact that all of the actual tasks performed by the incumbent of a position do not appear in the specifications of a class to which the position has been allocated does not mean that the position is necessarily excluded from the class, nor shall any one example of a typical task taken without relation to the other parts of the specification be construed as determining that a position should be allocated to the class.”  W. Va. Code St. R. § 143-1-4.4(d).  Division of Personnel class specifications are to be read in pyramid fashion, i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section. See generally, Dollison v. W. Va. Dep't of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989), aff’d, Kan. Co. Cir Ct. Docket No. 89-AA-220 (Jan. 10, 1991).  
Grievant asserts that his duties best fit the Supervisor 2 classification, not the Highway Storekeeper classification.  Although it is undisputed Grievant was responsible for the supervision of one employee, including the evaluation and discipline of that employee, the duties Grievant performed do not fit that of a Supervisor 2.  A Supervisor 2 is responsible for the supervision of employees who engage in “technical work requiring advanced training.”  Grievant supervised a Storekeeper 3, a position which is not technical and does not require advanced training.  Even if Grievant supervised three Storekeeper 3 positions, he would not qualify for a Supervisor 2 classification because of the lack of “technical work requiring advanced training.”    

Further, Grievant supervised only one employee.  The Division of Personnel has defined “supervisor” as:  “Formally delegated responsibility for planning, assigning, reviewing, and approving the work of three or more full-time employees which also includes initiating disciplinary actions, approving sick and annual leave requests, conduct performance evaluations, and recommend salary increases.” (emphasis added).  This definition is found in the Classification Terms (Glossary) of the classification specifications.  Grievant argues that the Division of Personnel’s reliance on this definition, rather than the classification specification itself, was arbitrary and capricious and asserts that the Division of Personnel has a conflicting policy requiring additional training for employees who supervise “at least one” employee.  Grievant did not introduce this policy into evidence.  
The West Virginia Supreme Court of Appeals, in applying previous cases regarding rules of construction and interpretation of statutes by bodies charged by their administrations, found that the Division of Personnel’s “interpretation and explanation of the classifications should [be] ‘given great weight unless clearly erroneous.’” W. Va. Dep't of Health and Human Res. v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) (per curiam).  "The 'clearly wrong' and the 'arbitrary and capricious' standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis."  Syl. pt. 1, Adkins v. W. Va. Dep't of Educ., 210 W.Va. 105, 556 S.E.2d 72 (2001) (citing Syl. pt. 3, In re Queen, 196 W.Va. 442, 473 S.E.2d 483 (1996)).  

   The Division of Personnel has interpreted the Supervisor 2 classification specification using a written definition contained in the glossary of the classification specifications.  The definition has been in use by the Division of Personnel for decades.  The Grievance Board has also consistantly recognized the Division of Personnel’s use of the Classification Terms (Glossary) definitions.  See Estepp v. Div. of Juvenile Serv., Docket No. 05-DJS-272 (Dec. 30, 2005); Goff and Cantrell v. Dep’t of Health and Human Serv., Docket No. 05-HHR-392 (May 31, 2006); Brightwell v. Dep’t of Health and Human Serv., Docket No. 06-HHR-058 (June 8, 2006); Hart v. Dep’t of Health and Human Serv., Docket No. 2008-0641-DHHR (Feb. 19, 2009); Bradley v. Dep’t of Transp., Docket No. 2008-1772-DOT (Feb. 27, 2009); Marcum v. Insurance Comm’n, Docket No. 2009-0463-DOR (May 24, 2010); Rose v. Div. of Rehab. Serv., Docket No. 2011-0047-DEA (Oct. 7, 2011).  The definition is consistent with the Supervisor 2 classification specification which states that the position is to oversee “a section of employees” and consistently refers to subordinates and employees in the plural.  Further, this definition is simply logical; the supervision of only one employee is not a full-time job.  A review of the Supervisor 2 nature of work and examples of work show that the duties of that position are all supervisory in nature; there is no component of non-supervisory work.  The Division of Personnel’s interpretation of the Supervisor 2 classification specification is supported by substantial evidence and a rational basis and the position Grievant occupied is not a Supervisor 2 under that interpretation.             
In contrast, the Highway Storekeeper is a lead worker position in which the employee leads the work of storeroom personnel and resolves problems and corrects errors while also performing storekeeping duties, such as purchasing and distributing materials, writing vendor contracts, authorizing purchases, and tracking inventory, orders, and payments.  Further, the Highway Storekeeper “assists in the supervision of the purchasing and inventory of all equipment and supplies utilized by a district or division of the Division of Highways.”   The above fits the majority of Grievant’s own description of his duties.  Grievant clearly had some duties that do not fit within the Highway Storekeeper duties, such as evaluating and disciplining his employee and representing the agency.  Grievant also had duties that may or may not fit within the Highway Storekeeper duties, such as answering policy questions and statement reconciliation.  However, by Grievant’s own report of his duties, both on the Position Description Form and in his more detailed testimony, those duties would have been a much smaller percentage of Grievant’s time.  Grievant spends the majority of his time performing direct work for the storeroom and yard and, although some of those duties are more complex, the Highway Storekeeper classification specification states the Highway Storekeeper [m]ay specialize in the most complex purchasing activities.”  The remainder of supervisory duties Grievant describes, such as training and reviewing and assigning work to his employee, also fits the lead worker definition, “the on-going responsibility of scheduling and/or reviewing the work of other co-workers and guiding and training them while performing identical or similar kinds of work,” which is encompassed in the Highway Storekeeper classification specification.  The Division of Personnel’s determination the Grievant’s duties best fit the Highway Storekeeper classification was not arbitrary and capricious.     

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. The Division of Personnel has discretion in performing its duties provided it does not exercise its discretion in an arbitrary or capricious manner.  See Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Pers., Docket No. 99-T&R-118 (Aug 30, 1999), aff’d Kan. Co. Cir. Ct. Docket No. 99-AA-151 (Mar. 1, 2001).  

3.  SEQ CHAPTER \h \r 1The role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion. See Kyle v. W. Va. State Bd. of Rehab., Docket No. VR-88-006 (Mar. 28, 1989).  

4. An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

5. When a grievant alleges he has been misclassified, he must prove by a preponderance of the evidence that the work he is doing is a better fit in a different classification than the one in which his position is currently classified. See Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989); Oliver v. W. Va. Dep't of Health & Human Res./Bureau for Child Enforcement, Docket No. 00-HHR-361 (Apr. 5, 2001).  

6. “In determining the class to which any position shall be allocated, the specifications for each class shall be considered as a whole.”  W. Va. Code St. R. § 143-1-4.4(b).  Further. “[t]he fact that all of the actual tasks performed by the incumbent of a position do not appear in the specifications of a class to which the position has been allocated does not mean that the position is necessarily excluded from the class, nor shall any one example of a typical task taken without relation to the other parts of the specification be construed as determining that a position should be allocated to the class.”  W. Va. Code St. R. § 143-1-4.4(d).  
7. DOP class specifications are to be read in pyramid fashion, i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section. See generally, Dollison v. W. Va. Dep't of Empl. Security, Docket No. 89-ES-101 (Nov. 3, 1989).  

8. The West Virginia Supreme Court of Appeals, in applying previous cases regarding rules of construction and interpretation of statutes by bodies charged by their administrations, found that DOP’s “interpretation and explanation of the classifications should [be] ‘given great weight unless clearly erroneous.’” W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) (per curiam).  The clearly wrong standard is a deferential standard that requires the administrative law judge to presume that DOP's interpretation and explanation of the classifications is valid as long as it is supported by substantial evidence or by a rational basis.  Syl. pt. 1, Adkins v. W. Va. Dep't of Educ., 210 W.Va. 105, 556 S.E.2d 72 (2001) (citing Syl. pt. 3, In re Queen, 196 W.Va. 442, 473 S.E.2d 483 (1996)).  

9. Grievant failed to prove the Supervisor 2 classification is the best fit for his duties or that the Division of Personnel’s determination that the Highway Storekeeper classification was the best fit was arbitrary and capricious.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  December 30, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Supervisor 2.


� Highways Storekeeper.


� Grievant’s statement is reproduced as written.


� Whether this was due to a mistake in the use of a form letter or an inadequacy in the review process, this conclusion is clearly in error as Grievant was classified as a Supervisor 2 and was being reallocated to the lesser Highway Storekeeper position through action of the Division of Personnel, which had not been initiated by Grievant.  
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