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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHRISTOPHER CHICO,


Grievant,

v. 






DOCKET NO. 2015-0777-CONS

WEST VIRGINIA UNIVERSITY,


Respondent.


DECISION

Grievant, Christopher Chico, filed a grievance on January 16, 2015, against his employer, West Virginia University.  The statement of grievance reads, “[o]ur PIQs were reviewed by WVU Class and Comp.  We believe that the process was flawed.  Our positions should have been reviewed as unique and specialized ones.  This is a violation of Series 8.”
  The relief sought by Grievant is “to have a proper review of our positions and to be appropriately upgraded.  We are seeking all back pay (with interest) and other benefits to which we are entitled.”


A conference was held at level one on March 24, 2015, and a level one decision was issued on April 13, 2015, denying  the grievance.  Grievant appealed to level two on April 17, 2015, and a mediation session was held on August 28, 2015.  Grievant appealed to level three on September 11, 2015. A level three hearing was held before the undersigned Administrative Law Judge on May 16, 2016, at the Grievance Board’s Westover office.  Grievant was represented by Ben Barkey, West Virginia Education Association, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on June 27, 2016, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant asserted that the Position Information Questionnaire he completed and signed, detailing his job duties and responsibilities was improperly changed after he signed it, and that it was not properly reviewed by Respondent.  Grievant did not demonstrate that Respondent’s Human Resources Office personnel did anything improper by making changes to this form to reflect the minimum qualifications for the position, that the information he placed in the Position Information Questionnaire properly reflected the minimum qualifications for his job, or that his job was not properly reviewed.  Grievant also asserted that his position should receive credit for each of the licenses he must acquire.  The Job Evaluation Plan does not address awarding any credit for a license, but the higher education Job Classification Committee made the determination that every position which must acquire a license of any kind will be awarded an additional .5 in the degree level “Education,” regardless of how many licenses are required.  Grievant did not demonstrate that this determination by the Committee was arbitrary and capricious or clearly wrong.  Finally, Grievant challenged the degree levels assigned to his position in the point factor Scope and Effect, Nature of Actions and Impact of Actions.  Grievant did not demonstrate his position was entitled to a higher degree level in any point factor.  Grievant also failed to demonstrate that a Job Title should be created for his position.


The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant is employed by West Virginia University (“WVU”) as a Trades Specialist I, pay grade 13.  Grievant has been employed by WVU since 2004, and he has been classified as a Trades Specialist I since 2009.


2.
Richard Hill became the Operations Manager in the Fire Control Shop approximately three years ago.  When he assumed this job, he discovered that fire safety inspections were not being properly conducted, and he set about the task of making sure his employees were properly trained and licensed, and that they carried out inspections in the proper manner.  Due to Mr. Hill’s efforts, employees who had been spending 15 minutes on a fire safety inspection in a building are now spending several hours doing a proper fire safety inspection.


3.
Grievant is responsible for installing, testing and maintaining the fire safety systems at WVU and its satellite campuses.  He tests and maintains sprinkler systems, duct detectors, smoke detectors, and fire panels.


4.
Grievant has been required to obtain several licenses in order to perform his duties, and is working toward obtaining additional licenses required by his employer.  He has been required to obtain a West Virginia Fire Protection Worker License, a Backflow Preventer Certification, a Sprinkler System Testing certification, a Fire Alarm Testing Certification, a Low-Voltage Electrical License, and Level I NICET certification in Fire Alarm Systems.  He is also required to complete additional training as required by his employer.


5.
Grievant completed a Position Information Questionnaire (“PIQ”), which he signed on September 15, 2014.  His supervisor and second-level supervisor also signed the PIQ in September 2014, and neither noted any concerns with the accuracy of the PIQ.  The PIQ was received by the WVU Classification and Compensation Section in  September 2014, at which time a hold was placed on the review.  The hold was removed on October 14, 2014, and the review proceeded.  A job audit was conducted by Jacklyn Bumps, an employee in the WVU Classification and Compensation Section.  Ms. Bumps reviewed the PIQ and made a recommendation to the WVU Classification and Compensation Committee on November 25, 2014, that Grievant remain classified as a Trades Specialist I, pay grade 13, and her recommendation was accepted by the Committee on that date.


6.
On December 1, 2014, Ms. Bumps marked through everything Grievant had written on the PIQ under Part One of Education/Knowledge and wrote in, “Vocational or technical education of up to 18 months beyond high school in fire systems, electrical, or a related maintenance field or an equivalent combination of education and directly related fire systems work experience.”  This section of the PIQ asks the employee to list the minimum education required to qualify for the position.  Grievant had listed that the position required “2-3 years course work or professional equivalent in National Fire protection and or WV State Fire Codes” and 2 years of vocational training or a technical degree.


7.
On December 1, 2014, Ms. Bumps also wrote in under Part Two of Education/Knowledge on Grievant’s PIQ, “preferred at the time of hire, but must be obtained within 3 months of hire,” after the listing of “WV Fire Protection Worker License (Portable Fire Extinguisher Technician) WV State Fire Code Requirement” under licenses or certifications required.  Three of the licenses listed in the PIQ were listed as a required certification “or within 12 months,” and one said, “or within 2 years.”  Ms. Bumps wrote in after each of these, “of hire,” so that the PIQ was more clear to indicate that the license or certification had to be obtained within a particular period of time after being hired.


8.
Grievant’s PIQ was changed by Ms. Bumps to reflect the minimum level of Education required, because PIQ’s are used by WVU when jobs are posted, and the PIQ needs to reflect the minimum level of education required in order for someone to be hired into the position, not what is preferred by the supervisor or the education of the employee in the position, and it needs to be consistent with the Benchmark PIQ for the classification.  WVU must be careful to make sure the minimum requirements for entering the job are listed so that artificial barriers to employment are not in place, and this allows for a broadened applicant pool.


9.
It is not unusual for WVU Human Resources personnel to make changes to an employee’s PIQ, and WVU Human Resources personnel believe they have the right to do so.  PIQ’s often reflect the education level preferred by the supervisor, not the minimum level needed for someone to be able to perform the duties of the position, which makes the PIQ inaccurate for future use.


10.
The Job Evaluation Plan is the document which describes and defines the 13 point factors used by the higher education system in West Virginia to classify employees.  The Job Evaluation Plan does not provide that a position receives additional credit for a requirement that a license must be obtained.  The Job Classification Committee, which is the body responsible for administering the Job Evaluation Plan, made the determination that positions should receive a half credit, or .5, in the point factor Education if a license is required for the job.  The Job Classification Committee determined that only a half credit in this point factor will be allotted to the position, regardless of how many licenses are required.


Discussion

Grievant made several arguments.  Grievant believes his PIQ was improperly changed, that it was not properly reviewed, that he is misclassified, and that his job is so unique that a classification should be created for his position in a pay grade 15.  The burden of proof in misclassification grievances is on the Grievant to prove by a preponderance of the evidence that he is not properly classified.  Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).  The grievant asserting misclassification must identify the job he feels he is performing.  Otherwise the complaint becomes so vague as to defy an adequate rebuttal or analysis.  Elkins v. Southern W. Va. Community College, Docket No. 90-BOD-124 (Mar. 4, 1991).  The burden of proof is also on Grievant to demonstrate that Respondent acted improperly in changing his PIQ, and that his PIQ was not properly reviewed.


It is clear from the evidence that Grievant’s PIQ was properly reviewed by Ms. Bumps, and that it was determined that Grievant was properly classified.  Maria Witt, WVU Human Resources Manager, and Eric Bowles, Assistant Director of Compensation Administration, both explained the reason for making the changes to the PIQ, justified the changes, and testified that WVU maintained the right to make such changes.  The document in question is not a contract, but is a document which is being used to determine whether the position is properly classified, and will be used in the future by WVU should the position become vacant and need to be filled.  Further, Ms. Bumps initialed and dated the changes that she made, making it clear that the changes were made by her after Grievant signed the document.  As was the case in another grievance recently decided by the undersigned, Grievant did not demonstrate that Ms. Bumps did anything improper when she made changes to the PIQ, nor did he demonstrate that he was harmed in any way by this act.  Moore v. W. Va. Univ., Docket No. 2015-0823-WVU (June 15, 2016).


As to Grievant’s assertion that he should be given some credit in the review of his PIQ for each of the licenses he must obtain, the legal standard for such a challenge has been set forth in many decisions issued by the Grievance Board.  A grievant is not likely to meet his burden of proof in a higher education classification grievance merely by showing that the grievant's job duties better fit one job description than another, because the Mercer classification system used by higher education does not use "whole job comparison".  The Mercer classification system is largely a "quantitative" system, in which the components of each job are evaluated using a point factor methodology.  The thirteen point factors and the degree levels under each point factor are defined in the Job Evaluation Plan.  Therefore, the focus in Mercer decisions issued by this Grievance Board is on the point factors the grievant is challenging.
  While some "best fit" analysis of the definitions of the degree levels is involved in determining which degree level of a point factor should be assigned, where the position fits in the higher education classified employee hierarchy must also be evaluated.  In addition, this system must by statute be uniform across all higher education institutions; therefore, the point factor degree levels are not assigned to the individual, but to the Job Title.  Burke, supra.  A higher education grievant may prevail by demonstrating the decision on his classification was made in an arbitrary and capricious manner.  See Kyle v. W. Va. State Bd. of Rehabilitation, Div. of Rehabilitation Services, Docket No. VR-88-006 (Mar. 28, 1989).


Finally, whether a grievant is properly classified is almost entirely a factual determination.  As such, Respondent’s interpretation and explanation of the point factors and Generic Job Descriptions or PIQs at issue will be given great weight unless clearly erroneous.  See Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995); Burke, supra.  However, no interpretation or construction of a term used in the Mercer classification system is necessary where the language is clear and unambiguous.  Watts v. Dep’t of Health and Human Res., 195 W. Va. 430, 465 S.E.2d 887 (1995).  The higher education employee challenging his classification has to overcome a substantial obstacle to establish that he is misclassified.


Grievant’s main point is that if the inspections he has been assigned to conduct have changed so much that what was previously a 15 minute inspection now takes several hours, this must have affected his classification.  Whether this is true or not, however, depends on how the change impacted the point factors in the classification system.  In a grievance, it is not Respondent’s burden to prove that the classification is correct, but rather, it is Grievant’s burden to identify the point factors being challenged, and to prove that the degree levels in the challenged point factors were not properly assigned.  A mere assertion that a grievant must be misclassified because the duties have drastically changed is insufficient to meet this burden.  The Grievance Board has issued many Decisions over a period of over 20 years which discuss this burden and how the degree levels in the various point factors are applied, which were available to Grievant.  While Grievant may not agree with this system of classification, it is the system that has been in place for many years, and Grievant did not demonstrate that the higher education classification system should be discarded by the undersigned.


Grievant challenged the degree level assigned to his position in the point factors Knowledge and Scope and Effect.
  Grievant asserted his position should have been assigned a degree level of 7.0 in Knowledge, rather than a 4.5, arguing primarily that he should have received credit for each of the licenses he must maintain.


Knowledge is defined by the Job Evaluation Plan (“the Plan”) as:

This factor measures the minimum level of education equivalency and/or training typically required for an incumbent to reach acceptable occupational competence on the job. The factor considers the technical, theoretical, and/or mechanical skills required, and the complexity and diversity of the required skills.

A degree level of 4.0 is defined in the Plan as:

Job requires basic knowledge in a specific area typically obtained through a business, technical or vocational school as might normally be acquired through up to 18 months of education or training beyond high school.

A degree level of 7.0 is defined in the Plan as:

Job requires a broad or in-depth body of knowledge such as would normally be acquired through a Master’s education program that is directly related to the type of work being performed.  Advanced knowledge in a particular field of expertise with the skill in applying this knowledge to difficult and complex work assignments is characteristic of this level.

No evidence was offered by Grievant to support his assertion that the knowledge required for his position was equivalent to a Master’s degree.  Even the PIQ completed by Grievant indicated that two to three years of course work was the maximum educational level required, which fits within a degree level of 5.0 (“[j]ob requires broad knowledge or specific technical or business knowledge received from a formal registered apprentice or vocational training program or obtained through an associate’s degree of over 18 months and up to 3 years beyond high school.”) Grievant’s argument is that if he received additional credit for every license he must obtain, his position would be entitled to a degree level of 7.0.  In order to prevail in this challenge, Grievant would need to demonstrate that the Plan definitions are so flawed that the Plan should not be followed, which Grievant did not do.


“The Job Classification Committee has determined that a position is awarded a half credit in the point factor Education, regardless of the number of licenses that must be maintained.  This determination is entitled to great weight unless clearly erroneous.  While it is understandable that Grievant would disagree with this determination, he presented only his opinion that he should be entitled to some additional credit for each license.  This is insufficient to overcome the deference afforded the Job Classification Committee. Grievant did not meet his burden of proof.”  Moore, supra.  Grievant did not demonstrate that a degree level of 4.5 for his position was clearly wrong or arbitrary and capricious.


Grievant next challenged the degree levels received in the point factor Scope and Effect.  Scope and Effect is defined in the Plan as:

This factor measures the scope of responsibility of the position with regard to the overall mission of the institution, and/or the West Virginia higher education systems, as well as the magnitude of any potential error. Decisions regarding the nature of action should consider the levels within the systems that could be affected, as well as impact on the following points of institutional mission: instruction, instructional support, research, public relations, administration, support services, revenue generation, financial and/or asset control, and student advisement and development. In making these judgments, consider how far-reaching is the impact and of what importance to the institution and/or higher education systems is the work product, service or assignment. Decisions regarding the impact of actions should take into account institutional scope and size as reflected by operating budget, student enrollment and institutional classification. Also, consideration should be given for the possibility that a unit, program or department within a large institution may be equivalent in size to multiple units, programs or departments within a smaller institution. In making these interpretations, assume that the incumbent would have normal knowledge, experience and judgment, and that errors are not due to sabotage, mischief or lack of reasonable attention and care.


Scope and Effect is assigned degree levels in Impact of Actions and Nature of Actions.  Grievant challenged the degree level assigned in both areas.  Grievant’s position was assigned a degree level of 1.0 in Impact of Actions, and he believes it should have been assigned a degree level of 3.0.  Grievant’s position received a degree level of 2.0 in Nature of Actions, and he asserted it should have been assigned a degree level of 3.0.


A degree level of 1.0 in Impact of Actions is defined in the Plan as, “Work is limited to immediate work function and short-term situations.”  A degree level of 2.0 in Impact of Actions is defined in the Plan as, “Work affects either an entire work unit or several major activities within a department.”  A degree level of 3.0 in Impact of Actions is defined in the Plan as:

Work affects the operations of more than one school or division of a specialized school, branch campus, community college or baccalaureate-level Institution with an operating budget of less than $13M; a school or division of a graduate or baccalaureate-level institution with an operating budge[t] of $13-$18M; several departments within a graduate or baccalaureate-level Institution with an operating budget of $19-$25M; a major department within a graduate-level institution with an operating budget of more than $50M; or a moderate-size department within a doctoral level institution with an operating budget of more than $200M.


Grievant’s argument is that if he doesn’t properly inspect the fire safety systems, the potential for loss of life and property is tremendous.  While Grievant certainly does important work, this is not how this point factor is applied.  The Grievance Board has previously noted that, by definition, this point factor does not address failure to exercise reasonable attention and care.  Further, "[a]s noted in previous decisions interpreting the Plan, interpretation of these similarly-worded provisions involves a subjective value judgment, which is an inherent element of the function of position classification. Hastings [v. Bd. of Trustees, Docket No. 94-MBOT-943 (May 28, 1996)]; Jessen [v. Bd. of Trustees, Docket No. 94-MBOT-1059 (Oct. 26, 1995)]."  Miller v. Bd. of Directors, Shepherd College, Docket No. 94-MBOD-495 (Oct. 29, 1996).


Grievant’s daily activities are limited to inspecting the various components of the fire safety system, for which his supervisor is ultimately responsible.  He inspects these systems in various buildings, and his daily work does not affect the remainder of the work unit or any other activity in the department, nor does it affect the operations of any school, division, branch campus or community college.  Grievant did not demonstrate that a degree level of 1.0 did not properly describe his role.  Hardee, et al., v. Bd. of Directors/Concord College, et al., Docket No. 94-MBOD-373 (Jan. 10, 1997).


A degree level of 2.0 in Scope and Effect, Nature of Actions is defined in the Plan as:

Work contributes to the accuracy, reliability, and acceptability of processes, services, or functions.  Decisions are limited to the application of standardized or accepted practices and errors could result in some costs and inconveniences within the affected area.

A degree level of 3.0 in Scope and Effect, Nature of Actions, is defined in the Plan as:

Work provides guidance to an operation, program, function or service that affects many employees, students or individuals. Decisions and recommendations made involve non-routine situations within established protocol, guidelines, and/or policies.  Errors could easily result in moderate costs and inconveniences within the affected area.


Mr. Bowles pointed out that management level positions are assigned a degree level of 3.0 or higher.  Certainly management positions would be providing guidance to a program, function or service.  Grievant’s duties are similar to those of Electricians in the he is “engaged in providing one of many services necessary to keep the campuses functioning.”  Hardee, et al., supra.  Grievant’s supervisor indicated that Grievant follows standard steps in trouble-shooting problems, and that if none of these steps fixes the problem, then the final step is to simply replace the malfunctioning equipment.  Grievant, however, has chosen to ignore the entire definition of these degree levels, focusing in on the potential for loss of life and property if he doesn’t properly inspect equipment and a fire occurs.  A degree level of 2.0 most accurately describes Grievant’s role, which is to contribute to the reliability of a service or function, and his decisions are limited to the application of standardized or accepted practices.  Grievant did not demonstrate that a degree level of 3.0 should have been assigned to his position.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in a misclassification grievance is on the grievant to prove by a preponderance of the evidence that he is not properly classified.  Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995)  The grievant asserting misclassification must identify the job he feels he is performing.  Otherwise the complaint becomes so vague as to defy an adequate rebuttal or analysis.  Elkins v. Southern W. Va. Community College, Docket No. 90-BOD-124 (Mar. 4, 1991). 


2.
The Respondent’s interpretation and explanation of the point factors and Generic Job Descriptions or PIQs at issue will be given great weight unless clearly wrong, where the proper classification of a grievant is almost entirely a factual determination.  See Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995); Burke, et al., v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).


3.
Grievant did not demonstrate that he is not properly classified, nor did he demonstrate that his Position Information Questionnaire was not properly evaluated.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







       __________________________________









      BRENDA L. GOULD

Date:
July 14, 2016


       Deputy Chief Administrative Law Judge
�  There were originally two Grievants.  The other Grievant withdrew his grievance, leaving Mr. Chico as the only Grievant.


�  In fact, the Grievant in Moore performed the same duties as Grievant and made many of the same arguments, and that case should have been consolidated with this grievance.  However, neither Grievant nor Respondent brought to the attention of the undersigned that the two cases involved the same issues.


�  A grievant may challenge any combination of point factor degree levels, so long as he clearly identifies the point factor degree levels he is challenging, and this challenge is consistent with the relief sought.  See Jessen, et al., v. Bd. of Trustees, Docket No. 94-MBOT-1059 (Oct. 26, 1995); and Zara, et al., v. Bd. of Trustees, Docket No. 94-MBOT-817 (Dec. 12, 1995).


�  Grievant asserted in his post-hearing written argument that it became clear as the hearing progressed that the point factor Complexity was also at issue.  Grievant never during the course of the level three hearing stated that he was challenging this point factor, nor did it become clear to the undersigned that he was challenging this point factor.  Certainly he never identified the degree level he thought should have been assigned to his position as he is required to do.  Even in the written argument, Grievant did not state what degree level he thought should have been assigned to his position.  Grievant’s argument on this point is not only too late, but too vague.  Respondent was not placed on notice that it needed to address this point factor, and even now, would not know exactly what Grievant was arguing.  The undersigned will not address this argument, except to say that the Grievance Board’s decisions on the point factor Complexity make clear that if a grievant has a checklist for performing his duties and for finding and fixing problems, as Mr. Hill testified this Grievant uses, then this makes the job less complex.  See, Hardee, et al., v. Bd. of Directors/Concord College, et al., Docket No. 94-MBOD-373 (Jan. 10, 1997).






