THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Mala Bumgardner,



Grievant,

v.







Docket No. 2015-0927-KanED
Kanawha County Board of Education,



Respondent.

DECISION


Grievant, Mala Bumgardner, is employed by Respondent, Kanawha County Board of Education.  On February 26, 2015, Grievant filed this grievance against Respondent stating, “WV 18A-4-8; 18A-4-8a; 6C-2-2 KCBOE Reclassification Policy G61A Misclassification / Reclassification request.  Discrimination. Uniformity of pay and assignment. Grievant requested reclassification based of performing duties of a coordinator as well as performing duties substantially similar to others classified as coordinators.”  For relief, Grievant seeks reclassification to Executive Secretary/Coordinator of Services, backpay, seniority, benefits. 
Following the May 21, 2015 level one hearing, a level one decision was rendered on July 20, 2015, denying the grievance.  Grievant appealed to level two on July 21, 2015.  Following unsuccessful mediation, Grievant perfected the appeal to level three of the grievance process on September 17, 2015.  A level three hearing was held over two days on January 19, 2016 and April 27, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Ben Barkey, West Virginia Education Association.  Respondent was represented by counsel, Daniel T. LeMasters, Bailey & Wyant P.L.L.C.  This matter became mature for decision on June 3, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law after the undersigned extended the time for filing such from May 26, 2016 to June 2, 2016 at the request of the parties.
Synopsis


Grievant, an Executive Secretary, sought to be reclassified as an Executive Secretary/Coordinator of Services.  Grievant failed to prove she was entitled to reclassification based on the statutory definition or under Respondent’s point factor evaluation classification method.  Grievant failed to prove she has like assignments and duties or is similarly situated to the compared employees who are employed as multiclassified Coordinator of Services.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as the Executive Secretary to General Counsel, James Withrow.
2. Mr. Withrow is the only attorney within the Office of General Counsel, directs the Office of General Counsel, and is Grievant’s direct supervisor.
3. The Office of General Counsel is involved in all legal matters within the Kanawha County school system.

4. Grievant’s position has a written job description entitled Executive Secretary to General Counsel.
5. The job description includes the following sections: Job Summary, Performance Responsibilities, Qualifications, Physical Demands, and Work Environment.

6. The Job Summary states that the Executive Secretary:

Performs all major secretarial functions of a legal office, as well as specific legal assistance tasks, in order to facilitate effective operations of the general counsel’s office. Duties in this classification are weighted toward specialized secretarial legal assistance responsibilities.  Duties tend to be varied, technical and involve a high degree of initiative and independence and considerable knowledge of the policies and procedures of District wide functions and legal operations.
7. The Performance Responsibilities are as follows: 
· Maintains confidentiality and unquestionable integrity.

· Screens telephone requests for legal advice, legal representation, case law, pertinent sections of legal codes and District Policies. 

· Monitors and coordinates special projects for General Counsel, the Superintendent of Schools and for the members of the Board of Education. 

· Exercises initiative and independent judgment in resolving problems and handling administrative details insofar as possible without referring them to General Counsel.

· Researches and summarizes data to provide administrators with necessary information for reports or meetings. 

· Furnishes summarized information to other District offices.

· Explains rules, procedures, policies, responsibilities, and other matters, to personnel of the District, representatives of other agencies and organizations, and the public. 

· Responds to questions from the general public, parents, students, officials, and employees of the District regarding the functions and procedures of the Office of the General Counsel to the Board of Education and the procedures and policies of the Board of Education. 

· Files and locates correspondence, legal opinions, court decisions, and other legal documents as requested.

· Assists in maintaining a calendar to show the status of pending litigation, requests for legal opinions, and other matters.  

· Reviews a variety of reports, minutes, and correspondence, obtains related information as necessary, and maintains control of routing and follow-up.

· Takes minutes at meetings as necessary and prepares transcripts.

· Acts as recording secretary for the Board of Education for all RIF, transfer and non-renewal hearings.

· Acts as recorder for all Level II grievance hearings, arranges for the record of grievance hearings to be compiled and provide such record to appellate agencies.  

· Coordinates all student disciplinary hearings by arranging for hearing officer and court reporter, preparing written notice of charges and notice of hearing and notifies parents of the results of the hearing. 

· Maintains the list of registered sex offenders in Kanawha County and distributes the list to appropriate District personnel.

· Maintains working relationships with outside counsel to provide such counsel with information and support as may be necessary for such counsel to properly represent the interests of the District.  

· Performs secretarial duties for the District‘s Investigator as may be required.

· Arranges meetings, notifies participants, supervises the preparation of reports, and compiles data. Screens mail, telephone calls, and visitors, for nature and urgency of business and exercise judgment in referring them to General Counsel or to appropriate District personnel.

· Maintains controls on expenditure accounts and recommends or initiates adjustments as necessary. Maintains the General Counsel’s calendar; arranges appointments and meetings.
 
· Under the guidance of General Counsel, plans the agenda and distributes executive session materials to Board members.
· Assists the staff of the Board of Education with work overflow in the absence of clerical staff or with confidential clerical matters.

· Maintains regular attendance.
· Maintains a neat and orderly work area.

· Complies with KCS Policies.

· Completes necessary training and in-service as required by KCS.

· Receives permission from building principal/supervisor to work in excess of 40 hours per week.

· Attends in-services and workshops as directed.

· Follows all safety rules and regulations and uses prescribed personal protective equipment.

· Maintains confidentiality.

· Continuously improves processes. 

8. Qualifications include a high school diploma or equivalent; pass a state-approved competency test; and five years of legal secretarial experience.  An Associate of Arts degree in Secretarial Science or designation as Certified Profession Secretary may be substituted for two years of the experience.
9. Qualifications also includes a list of necessary abilities as follows:

· Ability to understand legal terminology and procedures.

· Ability to understand legal services provided by public jurisdictions and private agencies.
· Ability to maintain the general budget, personnel procedures, office methods, practices, and procedures.
· Ability to use correct punctuation and grammar.
· Ability to understand legal processes, procedures, and the various legal services provided by governmental jurisdictions and private agencies. 

· Ability to use legal terminology, prepares legal documents, and follows legal procedures; locate and identify legal opinions, court decisions, and legislation.

· Ability to compose and edit correspondence, reports and memoranda.

· Ability to interpret and explain rules, regulations, and policies. 
· Ability to maintain confidentiality.

· Ability to use an office computer and software for word processing, calendars, databases, e-mail, and Internet.

· Ability to communicate clearly and tactfully in writing and orally.

· Ability to exercise initiative and good judgement.

· Ability to make sound decisions and work under pressure in meeting deadlines.

· Ability to understand current issues of educational policy and procedures
10. The job description states in several places that additional duties may be assigned.

11. The Executive Secretary to General Counsel job description was last revised in March 2012. 

12. In 2014, the Director of Employee Relations, Bill Courtney, retired.  Mr. Courtney was an attorney who had been employed by Respondent for thirty-two years.  Mr. Courtney served in a unique position.  Mr. Courtney’s position was not within the Office of General Counsel, but was within the Human Resources Division.  Mr. Courtney was hired before Respondent had an Office of General Counsel, but once the Office of General Counsel was established, Mr. Courtney still remained within the Human Resources Division.     

13. When Mr. Courtney retired, his position was abolished and the duties were spread between the Office of General Counsel and the Human Resources Division.

14.  The Office of General Counsel absorbed Mr. Courtney’s duties relating to employee discipline and employee grievances and Mr. Courtney’s other duties remained within the Human Resources Division.  
15. Of the duties absorbed by the Office of General Counsel, Mr. Withrow became responsible for duties that required a law license, and Grievant became responsible for the remaining duties, which were the majority of the duties absorbed by the Office of General Counsel. 

16. The largest change to Grievant’s duties was regarding employee grievances.  Grievant receives and reviews the employee grievance form.  If there appears to be a legal problem with the grievance form, she reviews it with Mr. Withrow.  She schedules the proceeding within applicable timeframes, which are different depending on whether a hearing or conference was requested.  Grievant identifies acceptable dates in consultation with the calendars of Mr. Withrow, the Hearing Examiner, and, if necessary, a court reporter and any representative for the grievant.  Grievant secures a location for the proceeding.  Grievant notifies all parties, potential interveners, and department heads of the proceeding.  The notification is signed by Grievant.  Grievant also answers questions about the grievance process from Board employees.  

17. Due to these changes in her position, Grievant requested that Mr. Withrow seek a reclassification of the position.  Mr. Withrow agreed that the position’s responsibilities had changed and, on September 30, 2014, submitted a Position Analysis Questionnaire (“PAQ”) to the Human Resources Department.
18. The essential functions of the position were listed as follows:

· Maintain workflow of the General Counsel’s office.  Schedule all hearings, grievances, discipline and student, obtain the required information from the school or other office, arrange for hearing offices and court reporter, send out results of hearing to all parties.

· Scan and file all documents received by the office.

· Coordinate with outside counsel for information needed to defend or pursue any claim.

· Pay all invoices for hearing examiners, court reporters, outside counsel and others.
19. The regular duties and responsibilities were listed as follows:

· Schedule and arrange for all student hearings and disseminate results

· Schedule and arrange for all grievance hearings and disseminate results

· Schedule and arrange for all employee disciplinary hearings and disseminate results

· Pay all invoices for hearing examiners, court reporters and outside counsel

· Respond to inquiries from schools, parents, public and other sources.
20. Respondent utilizes a “point factor methodology” to classify positions.  Each classification has a total point value based on seven compensable factors: experience, effect of errors, knowledge, complexity of duties, contact with others, type of supervision, and working conditions. Each factor is evaluated by degree level, with increasing point values in ten-point increments for each increase in degree level.   
21. The Executive Secretary classification has 640 points and the Coordinator of Services/Executive Secretary classification has 670 points.  The degree levels for both positions are the same in the following factors:  complexity of duties, contact with others, knowledge, and working conditions.  The Coordinator of Services/Executive Secretary is rated one degree level higher in each of the following factors:  experience, effect of errors, and type of supervision.  
22. Kim Olsen, Human Resources Specialist, reviewed the PAQ using the point factor methodology and determined that reclassification of the position was not warranted as the job responsibilities “do not match that of Coordinator of Services/Executive Secretary.  She notified Grievant of the decision by memorandum dated October 6, 2014.
23. On October 31, 2014, Mr. Withrow submitted a second PAQ.
24. Mr. Withrow added the following to the essential functions of the position:
· Coordinate processing, investigation and litigation of employee grievances through all level of appeals.

· Coordinate employee discipline matters, including investigations, hearings, recommendations, and submission to the Superintendent of Schools and board of education through all level of appeals.

· Coordinate all student discipline matters, including investigations, hearings, recommendations and submission to the Superintendent of Schools and the board of education through all levels of appeal.

· Advise administrators and employees of the application of relevant federal and state laws, and state and local policies.

· Communicates with principals and other administrators responding to legal and policy interpretations.
25. These functions taken directly from Mr. Courtney’s, the Director of Employee Relations, job description, slightly reworded. 
26. Grievant does not perform these duties as described.  She participates in these activities or schedules them, but is not responsible for the direction of these activities as that is Mr. Withrow’s responsibility.

27. Grievant does not advise administrators or employees, as she is not an attorney, she only provides information.  
28. Upon review of the second PAQ, Ms. Olsen was concerned because the PAQ indicated that Grievant might be performing work that only a licensed attorney should perform.
29. Ms. Olsen met with Grievant and Mr. Withrow regarding these concerns.  Mr. Withrow clarified that Grievant was not giving legal advice or performing the work of a licensed attorney.  
30. On December 4, 2014, Grievant sent a memorandum to Ms. Olsen supplementing her reclassification request.  She again asserted that she was performing the essential duties Mr. Courtney performed that were already listed on the second PAQ.  In addition she also listed the “Support Relationships” section that had been in Mr. Courtney’s job description, which states, “Works closely with and serves as advisor to the Board, Superintendent, Administrative Assistants, and all other central office and building level administrators in the areas of legal services.”
31. By memorandum dated February 23, 2015, Ms. Olsen again determined that reclassification was not warranted.    
32. There are currently no Coordinator of Services/Executive Secretary positions, but Grievant also compares herself to five other multiclassified Coordinator of Services positions:  three Coordinator of Services/Secretary IIIA positions and two Coordinator of Services/Accountant III positions.  
33. The Coordinator of Services/Secretary IIIA-Human Resource Management System “is responsible for the accurate and timely operations/implementation of the Human Resource Management System (HMS) of CIMS III.  Additional secretarial duties and/or responsibilities as needed in this position.”  Some of the duties of the position include: Monitors the flow of data involved in processing staffing information, maintains application changes, responsible for the continuity of data submitted from the Human Resources Specialist, maintains and sets up position inventory controls, and fields questions concerning staffing issues.  The position does not supervise employees.  
34. The Coordinator of Services/Secretary IIIA-Laidley Field “provides assistance for the departmental administrator by handling correspondence, collecting and organizing information, coordinating scheduled practices and events and performing delegated administrative tasks as well as working as the sole administrator of the facility during events in the absence of the director.”  The position does not supervise employees, although it is responsible for scheduling employee work, calling in additional personnel if needed, and directing the work of employees in the absence of the director.     

35. The Preschool Coordinator of Services/Accountant III “is responsible for the accurate and timely implementation of budget supplements, transfers and monthly reports.   Under the direction of the Preschool Director, the Head Start/Pre-k Accountant is responsible for maintaining and managing a categorical cash flow summary, furnishing budget reports and requisition funds for categorical programs.”  The position does not supervise employees.  The position is responsible for the three million dollar Headstart budget and grant.  A mistake in grant reporting could result in the loss of the grant.        

36. The Coordinator of Services/Accountant III – Restricted Projects is “fiscally responsible for restricted budget and operational accounting procedures within the Department of Budget and Finance.”  Some of the specific responsibilities of the position are: assisting departmental or project managers in transfer of funds when necessary to operate their respective budgets, monitoring/reviewing project budget accounts and preparing reports as needed for all federal, state and local restricted projects, reviewing for accuracy the monthly financial reports of Headstart for expenditure reporting and for the drawing of funds, contacting the United States Department of Education for the purpose of drawing funds for GAPS restricted grants, and contacting WVDE in order to draw down funds for reimbursement of monthly restricted projects.  The position does not supervise employees.  This position is responsible for budgets of $140 million.  A mistake in grant administration could result in the loss of the grant.          

37. The Coordinator of Services/Secretary IIIA-Purchasing and Supply Management “provides assistance for departmental administrator by handling correspondence, collecting and organizing information, screening activities and performing delegated administrative tasks, thereby ensuring that the Purchasing Department efficiently provides the materials and services necessary to support the district’s educational programs; carries out needed communication/coordination during the absence of the Director.  Processes fixed asset accounting information to track all fixed assets of the school system from initial acquisition to final disposition.”  The position does not supervise employees.  
38. None of the above multiclassified job descriptions describe what portion of the duties are considered to be that of the Coordinator of Services.
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

In order to prevail in a misclassification grievance, an employee must establish that his/her job duties and responsibilities more closely fit the sought classification rather than the existing classification.  Sammons/Varney v. Mingo County Bd. of Educ., Docket No. 96-29-356 (Dec. 30, 1996).  A school service employee who establishes, by a preponderance of the evidence, that he/she is performing the duties of a higher W. Va. Code § 18A-4-8 classification than that under which he/she is officially categorized, is entitled to reclassification.  Gregory v. Mingo County Bd. of Educ., Docket No. 95-29-006 (July 19, 1995); Hatfield v. Mingo County Bd. of Educ., Docket No. 91-29-077 (Apr. 15, 1991); Holliday v. Marshall County Bd. of Educ., Docket No. 89-25-376 (Nov. 30, 1989); Scarberry v. Logan County Bd. of Educ., Docket No. 89-23-63 (Oct. 30, 1989). However, simply because an employee is required to undertake some responsibilities normally associated with a higher classification, even regularly, does not render the employee misclassified per se.  Carver v. Kanawha County Bd. of Educ., Docket No. 01-20-057 (Apr. 13, 2001). 

There are two classifications at issue in this grievance.  This first is Executive Secretary, which is “a person employed as secretary to the county school superintendent or as a secretary who is assigned to a position characterized by significant administrative duties.”  W. Va. Code § 18A-4-8(i)(45).  The second is Director or Coordinator of Services, which is “an employee of a county board who is assigned to direct a department or division.”  W. Va. Code § 18A-4-8(i)(34).  A Director or Coordinator of Services is permitted to be multiclassified.  W. Va. Code § 18A-4-8(i)(34)(E).     

It is clear that Grievant does not meet the statutory definition of “Director or Coordinator of Services.”  Grievant is not assigned to “direct a department or division.”  While Grievant may work fairly independently, Mr. Withrow is certainly responsible for the direction of the Office of General Counsel and it cannot be said that there is a division within the Office of General Counsel that Grievant directs.  Although Grievant made blanket statements regarding her “coordination” of activities in the PAQ, memorandum, and testimony, she is not directing these activities; she is participating in them or scheduling them.  For example, her PAQ states: “Coordinate processing, investigation and litigation of employee grievances through all level of appeals.”  Grievant does not do this.  Grievant processes grievance paperwork, she may communicates with an investigator, but does not direct that investigator’s activities, and she does not litigate or direct the litigation of the grievances.  Mr. Withrow directs all these activities.  Mr. Withrow determines the litigation.  Grievant schedules these activities under Mr. Withrow’s direction.  
“‘County boards of education may expand upon the W. Va. Code §18A-4-8 classification definitions in a manner which is consistent with those definitions. Brewer v. Mercer Co. Bd. of Educ., Docket No. 91-27-002 (March 30, 1992).’ Pope and Stanley v. Mingo County Bd. of Educ., Docket No. 91-29-068 (July 31, 1992).”  Beahm and Himes v. Randolph County Bd. of Educ., Docket No. 98-42-241 (Jan. 7, 1999).  In addition to the statutory definitions, Respondent has specific written job descriptions for positions and utilizes a “point factor methodology” to classify positions.
  
Respondent does not appear to have a job description for a Coordinator of Services position, or, if they do, it was not presented as evidence in this matter.  The only job descriptions relating to a Coordinator of Services are multiclassified Coordinator of Services/Accountant III and Coordinator of Services/Secretary IIIA.  It is through the point factor methodology that Respondent has expanded the definition of Coordinator of Services, and it is under this method that Grievant would have to prove she qualifies for reclassification. 

Respondent explains its “point factor methodology” as follows:  
Point rating is an analytical, quantitative, objective method of determining the relative values of jobs.  Point-rating plans define characteristics or elements common to the jobs being evaluated, define degrees of each element and allocate point values to each degreed.  The total value determined for each job is the sum of the point values assigned by the evaluators.

Respondent’s point factor methodology considers seven compensable factors: experience, effect of errors, knowledge, complexity of duties, contact with others, type of supervision, and working conditions. Each factor is evaluated by degree level, with increasing point values in ten-point increments for each increase in degree level.   This evaluation method results in a total point score for each classification.  Respondent evaluates each job based on information supplied by the supervisor of the position on a Position Analysis Questionnaire, with is reviewed by the employee incumbent in the position.    

The Executive Secretary classification has 640 points and the Coordinator of Services/Executive Secretary classification has 670 points.  The degree levels for both positions are the same in the following factors:  complexity of duties, contact with others, knowledge, and working conditions.  The Coordinator of Services/Executive Secretary is rated one degree level higher in each of the following factors:  experience, effect of errors, and type of supervision.  
The experience factor “evaluates the time usually required for a person with the specified educational background to acquire the necessary ability to do the job under normal supervision.”  The Executive Secretary experience factor is rated as a fourth degree level, which is “three years through five years.”  The Coordinator of Services/Executive Secretary experience factor is rated as a fifth degree level, which is “five years through ten years.”  Grievant asserts that her position should require five years of experience, but does not provide explanation for this assertion.   Further, on both PAQs, Mr. Withrow stated that the experience needed would only be nine to twelve months.  Even if the experience needed could be considered five years, five years of experience can be either fourth level or fifth level, so the fourth level assignment is not unreasonable.     
The effect of errors factor “evaluates the responsibility for loss to the company from any single error as a result of actions or decisions . . . Consider the probable effect of errors based on the degree to which the work is verified or checked, either in succeeding operation, by the procedures themselves, or by supervision.”  The Executive Secretary effect of errors factor is rated as fifth degree level, which states, “Errors may cause large expenditures for equipment, material or products or loss of important customer accounts.  Duties may involve the preparation of data on which top management bases important decisions.  Considerable financial responsibility.”  The Coordinator of Services/Executive Secretary effect of errors factor is rated as sixth degree level, which states, “Errors may cause a continuous adverse influence on future operations of the business, in matters involving important customer commitments, company liability for products, etc., and other matters which may appreciable affect future operating costs and/or profits.  Major financial responsibility.”  Grievant asserts she does have major financial responsibility because missing a deadline could cost considerable money.  However, as an attorney and Grievant’s supervisor, it is actually Mr. Withrow who would bear the ultimate responsibility for missed deadlines.  While missing a deadline could cause a not insignificant money judgement against Respondent, it would be a one-time loss, and not the type of “continuous adverse influence” contemplated by the sixth degree level.  The fifth degree level, at which the Executive Secretary is rated, includes “major financial responsibility,” which appears to cover the effect of errors within Grievant’s position.            


The type of supervision factor “evaluates the degree of supervision (direct or indirect) exercised in terms of the level of the job in the organization.  It should also measure the degree of responsibility for costs, methods and personnel.”  The Executive Secretary type of supervision factor is rated as first degree level, which states, “Most of time spent performing the same work as members of the group.  Little or no responsibility for work of others.  No responsibility of costs, method, or personnel.”  The Coordinator of Services/Executive Secretary type of supervision factor is rated as second degree level, which states, “Immediate supervision over a unit or section, where most of time is involved assigning, reviewing, checking work, eliminating normal difficulties under standard procedures.”  While the first degree level does not appear to adequately encompass Grievant’s position, as she would appear to have some responsibility of costs and method, Grievant’s position does not meet the listed definition of the second degree of responsibility as she does not supervise others.   

Grievant certainly experienced a significant increase in her work, which required her to become familiar with a new area of the law.  She also did experience some change in her duties in that she was required to undertake tasks she had not previously been required to perform.  However, these tasks all appear to fall within Grievant’s existing position of Executive Secretary.   Grievant has significant responsibility in her position, but an Executive Secretary is a highly-skilled position that is meant to have significant responsibility.  Grievant failed to prove that Respondent’s point factor determination was incorrect.  Executive Secretary appears to be the proper classification based on the statutory definition, the written job description, and the point factor evaluation.

Grievant also asserts that she should be multiclassified as Coordinator of Services/Executive Secretary by comparison to Mr. Courtney and to other employees who are multiclassified as a Coordinator of Services.  There are currently no Coordinator of Services/Executive Secretary positions, but Grievant compares herself to five other multiclassified Coordinator of Services positions:  three Coordinator of Services/Secretary IIIA positions and two Coordinator of Services/Accountant III positions.  Grievant argues that she is clearly doing as much or more than most of those positions and specifically argues discrimination, favoritism, and lack of uniformity of pay. 
 
“[U]niformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county. . . .”  W. Va. Code § 18A-4-5b.  Discrimination for purposes of the grievance process has a very specific definition.  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  “‘Favoritism’” means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).

All three of these arguments hinge on whether Grievant is “performing like assignments and duties” or is “similarly situated” to the compared employees.  Grievant did not take over Mr. Courtney’s position.  Mr. Courtney was a director who worked independently.  Grievant was only assigned some of his duties.  Other duties were transferred to Mr. Withrow and the Director of Human Resources.  The duties that were transferred to Grievant were still consistent with the Executive Secretary classification, and Grievant remains under the direction of Mr. Withrow and does not direct a division as Mr. Courtney did.       
As an Executive Secretary, she is clearly not “performing like assignments and duties” or “similarly situated” to the multiclassified Secretary IIIs and Accountant IIIs.   A review of the written job descriptions for all these positions confirm that the job duties are different.  The only commonality between these positions is that they have been multiclassified as Coordinator of Services.  Grievant does not perform work as an accountant and Grievant’s duties as an Executive Secretary are different than those of a Secretary III.  Grievant failed to demonstrate that there was a lack of uniformity, discrimination, or favoritism.

As to her assertion that she is doing as much or more than the positions that have been multiclassified as Coordinator of Services, it is understandable why Grievant may have such feelings.  Grievant is in a significant position of responsibility and was assigned significant new work.  Frankly, based on the limited information about the other multiclassified positions available, it is not at all clear how Respondent evaluated those positions in such a way through the point factor methodology that they received the multiclassification of Coordinator of Services.  None of them supervise other employees, and, with the exception of the Preschool Coordinator of Services/Accountant III, none of them appear to have a higher effect of errors than Grievant’s position.  However, even if those compared employees are not actually performing work a the multiclassified level,
“[w]hen a grievant compares himself to others who are employed in a higher classification and are performing similar work, but the others are misclassified, the remedy is not to similarly misclassify the grievant. Akers v. W. Va. Dep't of Tax and Revenue, 194 W. Va. 456, 460 S.E.2d 702 (1995); Kunzler v. Dep't of Health and Human Serv., Docket No. 97 HHR-287 (Jan. 18, 1996).” Weaver v. Preston County Bd. of Educ., Docket No. 03-39-129 (Aug. 28, 2003).

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In order to prevail in a misclassification grievance, an employee must establish that his/her job duties and responsibilities more closely fit the sought classification rather than the existing classification.  Sammons/Varney v. Mingo County Bd. of Educ., Docket No. 96-29-356 (Dec. 30, 1996).  A school service employee who establishes, by a preponderance of the evidence, that he/she is performing the duties of a higher W. Va. Code § 18A-4-8 classification than that under which he/she is officially categorized, is entitled to reclassification.  Gregory v. Mingo County Bd. of Educ., Docket No. 95-29-006 (July 19, 1995); Hatfield v. Mingo County Bd. of Educ., Docket No. 91-29-077 (Apr. 15, 1991); Holliday v. Marshall County Bd. of Educ., Docket No. 89-25-376 (Nov. 30, 1989); Scarberry v. Logan County Bd. of Educ., Docket No. 89-23-63 (Oct. 30, 1989). However, simply because an employee is required to undertake some responsibilities normally associated with a higher classification, even regularly, does not render the employee misclassified per se.  Carver v. Kanawha County Bd. of Educ., Docket No. 01-20-057 (Apr. 13, 2001).
3. An Executive Secretary is “a person employed as secretary to the county school superintendent or as a secretary who is assigned to a position characterized by significant administrative duties.”  W. Va. Code § 18A-4-8(i)(45).  

4. A Director or Coordinator of Services, is “an employee of a county board who is assigned to direct a department or division.”  W. Va. Code § 18A-4-8(i)(34).  

5. “‘County boards of education may expand upon the W. Va. Code §18A-4-8 classification definitions in a manner which is consistent with those definitions. Brewer v. Mercer Co. Bd. of Educ., Docket No. 91-27-002 (March 30, 1992).’ Pope and Stanley v. Mingo County Bd. of Educ., Docket No. 91-29-068 (July 31, 1992).”  Beahm and Himes v. Randolph County Bd. of Educ., Docket No. 98-42-241 (Jan. 7, 1999).  
6. Grievant failed to prove she was entitled to reclassification based on the statutory definition or under Respondent’s point factor evaluation classification method.
7. “[U]niformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county. . . .”  W. Va. Code § 18A-4-5b.  
8. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  

9. “‘Favoritism’” means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).

10. Grievant failed to prove she has like assignments and duties or is similarly situated to the compared employees.
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  October 24, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� This bullet point appears to contain two separate responsibilities. 


� Respondent’s Exhibit #2, Job Evaluation for Service Jobs.
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