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D E C I S I O N
Donna Roberts, Grievant, filed this grievance against her employer Concord University, Respondent.  This is a consolidated grievance matter, consolidated by Order dated February 19, 2016, subsequent to Grievant’s February 16, 2016, motion requesting the merging of grievances Docket No. 2016-0323-CU and 2016-1003-CU.  The original grievances were filed on September 4, 2015, and December 10, 2015, respectively. The statement of grievance (2016-0323-CU) filed on September 4, 2015, provides:
Respondent has issued a suspension of five days to Grievant that is without just cause and is discriminatory and violative of her rights under the Americans with Disabilities Acts (“ADA”). Additionally, Respondent has violated the same rights by refusing to accommodate Grievant’s flex schedule and requiring Grievant to take unpaid medical leave. Moreover, the actions of Respondent are in retaliation for Grievant’s lawful exercise of her rights under the ADA. Grievant was denied desired representation to cover all issues at hand with the exclusion of a de facto staff representative with knowledge of this case. Alternatively, Respondent has failed to properly provide progressive discipline in this case.
The relief sought states:
Grievant asks that the disciplinary action be rescinded and stricken from her file and to be made whole and receive all appropriate relief.
The statement of grievance (2016-1003-CU) filed on December 10, 2015, provides:
The Grievant was unjustly discharged from her position as Administrative Secretary Senior by Concord University on December 7, 2015. The Grievant was discharged due to Concord University’s refusal to provide reasonable accommodations to the Grievant due to her disability. Concord University had accommodated the Grievant for several years and, even though the essential elements of the job had not changed, the University changed its position as to accommodation and when the Grievant could not perform her job without the responsable accommodation, she was discharged. 

The relief sought states:
Grievant asks that the disciplinary action be rescinded and stricken from her file and to be made whole and received all appropriate relief.

A hearing was held at level one on October 13, 2015, pertaining to 2016-0323-CU (5-day suspension) and the grievance was denied at that level on November 23, 2015.  Grievant appealed to level two on December 3, 2015.  Grievant requested a continuance of the mediation session scheduled for January 28, 2016 in that on December 10, 2015 Grievant filed grievance 2016-1003-CU pertaining to her dismissal from employment.  As authorized by W. Va. Code ( 6C-2-4(a)(4), this grievance was filed directly to level three of the grievance process. The two grievances were at different stages of the grievance process; nevertheless, Grievant, with the assistance of legal counsel, on or about February 16, 2016, motioned that the matters be consolidated.  Respondent was not opposed.  Pursuant to a February 19, 2016, Grievance Board Order, the two grievances were consolidated for level three proceedings.  
A level three hearing was held before the undersigned Administrative Law Judge on February 26, 2016, at the Grievance Board(s Beckley office.  Grievant appeared in person and was represented by legal counsel Mark W. Carbone of Carbone & Blaydes, P.L.L.C., Attorneys-at-Law.  Respondent was represented by Brian L. Lutz, Assistant Attorney General of the WV Higher Education Policy Commission, Legal Division.  Both parties submitted Proposed Findings of Fact and Conclusions of Law documents, and this matter became mature for decision on April 4, 2016, on receipt of the last of these proposals.

Synopsis
Grievant was an employee who had been provided work place accommodation, for an extended period of time.  The terms of Grievant’s flex work schedule were not satisfactory to either party.  Respondent wanted a more traditional work schedule with accountability.  Grievant was desirous of more flexibility, akin to dictating her own daily work hours dependent upon her fluctuating degree of fatigue.
Respondent acknowledges that Grievant has certain health issues that may or may not have qualified for accommodations, but which impacts Grievant’s fitness for duty.  Respondent is of the opinion that it has provided accommodations beyond what would be considered reasonable, going so far as to hire an additional part-time employee to assist with the duties of Grievant’s position.  Respondent sought to work with Grievant but ultimately reached the conclusion that Grievant’s attendance was needed on a more predictable schedule.  Respondent specifically informed Grievant that her sua sponte absence from work could not continue and that she must come to work at a schedule more in-line with an approved schedule.  Grievant was sanctioned for failing to adhere to an approved work schedule.  Grievant is of the opinion that the sanctions are too severe and unwarranted given that she has recognized health conditions which affect her day-to-day activity.
Reasonable accommodations do not empower an employee to dictate his or her work schedule to the degree that the employer has little, to no, control regarding the employee’s attendance and/or work schedule.  Respondent acted in what is recognized as a reasonable manner.  Grievant did not establish a prima facie case of discrimination. Respondent established by a preponderance of the evidence that the disciplinary action(s) taken were justified.  This Grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant, Donna Roberts, was employed by Respondent in the position of Administrative Secretary Senior in the Division of Social Sciences.
2.  Grievant was hired by Concord University in 1992, as a Secretary in the Division of Social Sciences.  At the time of her hiring, Grievant was placed on a work schedule beginning at 8:00 a.m. to 4:00 p.m.  Shortly thereafter, due to an issue dealing with child care, Grievant’s work schedule was modified, permitting her to work 8:30 a.m. to 4:30 p.m. 
3. Grievant’s position serves approximately 25 professors and is a full-time position, with hours generally from 8:00 a.m. to 4:00 p.m., Monday through Friday. The duties of Grievant’s position are mainly secretarial and administrative duties, including answering phones, making copies, coordinating schedules, helping students, managing travel, ordering supplies, and other clerical support functions, including meeting administrative deadlines.
4. Grievant originally requested an accommodation in 1998 and received a modified work schedule which permitted her to work from 10:00 a.m. to 6:00 p.m.
5. Dr. Jason Amar prepared a May 27, 1998, letter for Grievant to give to the Respondent.  The document provided information regarding Grievant and indicated that from a health standpoint a flex schedule would be better for her.  R Ex 2
6. Grievant was placed on a flex schedule. Respondent agreed to allow the Grievant to change her work schedule from 8:30 a.m. to 4:30 p.m. to a work schedule beginning at 10:00 a.m. until 6:00 p.m. 

7.  Grievant remained on the 10:00 a.m. to 6:00 p.m. schedule for a notable period of time. 
8. On July 28, 2008, Dr. George Towers, Grievant(s supervisor, sent Dr. Steve Rowe, the Vice-President and Academic Dean for Concord University, an e-mail concerning Grievant(s refusal to sign her performance appraisal.  Dr. Towers also stated that Grievant was not showing up at work at her scheduled time of 10:00 a.m.  R Ex 3
9. Grievant did often arrive much later than 10:00 a.m.  See R Ex 3 – 6
10. On August 11, 2008, Grievant complained that her evaluation was incorrect and should not contain any reference to her Americans with Disabilities Act ((ADA() accommodation per the assertion of Human Resource office employees.  R Ex 4
11. On August 23, 2008, Vice-President Rowe, instructed Grievant to return to her 10:00 a.m. to 6:00 p.m. work schedule. R Ex 5 Dr. Rowe also stated that there was some merit in having the Grievant being available in the evening and may accept her proposal to alter her scheduled to 12:00 p.m. to 8:00 p.m.
12. On September 15, 2008, Vice-President Rowe sent a September 15, 2008, memo to Grievant stating that he needed a report from her physician in order to update her accommodation and to possibly change her schedule to a 12:00 p.m. start time. R Ex 6
13.  With regard to Grievant’s ADA Accommodations, Vice-President Rowe specifically provided to Grievant :  

My review of all of the documentation in your confidential ADA file does support my conclusion that your current accommodation was granted, presented to you and presented to the Concord BOG as a 10:00 AM to 5:30 PM flex workday. However, my review of your annual evaluations does confirm that there has been some “drift” towards the University’s tolerance of your reporting to work when you are “able.” Although your ADA accommodation file contains no formal recognition of a revision of the 10:00 AM arrival time, your annual reviews since 2000 do support your assertion that moving the arrival time back has been tacitly accepted.

Please permit me to observe, however that by not conferring officially with your supervisor, the Human Resources or the Human Resources Director, your “drift” into afternoon arrival hours still lacks the review and decision to which the University is entitled when an ADA accommodation is revised or altered. As well, by a mutual lack of observation of the 5-year accommodation review, both Concord and you have not had the opportunity to rationally discuss your request for disability accommodation and how the University might reasonably respond to such a request. Our mutual lack of observation of written ADA policy has resulted in an untenable situation wherein the Division of Social Science cannot know with certainty when you will arrive for work, with a documented lack of professional coverage during the time your ADA “replacement” leave the Social Science office, and with a gap in the Division’s executive secretarial coverage during prime daytime hours.

R Ex 6
14. On or about November 3, 2008 Grievant(s physician, Syed M. Ahmad M.D., M.B.B.S., indicated that Grievant has chronic fibrosis and fibromysigia syndrome.  Grievant(s condition required her to maintain a flexible schedule.  R Ex 7  

15.  The November 3, 2008 correspondence from Dr. Ahmad was two sentences long.  It was not an evaluation or detailed accounting of Grievant’s condition.  See R Ex 7
16. In 2008, Grievant’s work schedule was again modified so that she was to report to work from 12:00 p.m. to 8:00 p.m. 
17. As time passed and over time, for a variety of reasons, Grievant was again not able to meet her modified work schedule.  Grievant reported to work at random hours, including weekends and/or holidays, or whenever she chose.  L-3 Testimony, also see L-1 Hearing Transcript.
18. Grievant did not adhere to a 12:00 p.m. to 8:00 p.m. work schedule. 
19. Dan Fitzpatrick is the Director of Human Resources, Concord University.  He has been employed as such for approximately two years, beginning in May 2013.  Sometime after Director Fitzpatrick began functioning as Concord’s Director of Human Resources, he implemented a review of all the agency’s employee accommodation activity.   This review, among other information, tended to indicate that Respondent had not keep abreast of ADA Accommodation record keeping.
20. On December 2, 2014, Grievant(s supervisor at this time, Dr. Susan Williams, Chair of the Division of Social Sciences, prepared a performance evaluation of the Grievant.
  In this evaluation, Dr. Williams stated that Grievant was extremely efficient, knowledgeable, and proficient.  In addition, Dr. Williams stated that Grievant had excellent customer service skills and was her (go to( person whenever she needed help solving problems.  Finally, Dr. Williams stated that she relied on the Grievant(s (expertise and forethought.(  The only criticism that Dr. Williams had of Grievant was her (unpredictable and erratic work hours.(  R Ex 8 

21. Grievant’s absence in the work place had an impact on the way the Division functioned.  When Grievant was not present, other personnel had to perform the needed tasks which Grievant would typically perform.
22. Grievant is an efficient employee when she is at work.  Further, there was sufficient work to keep Grievant busy when she worked in the evenings. 
23. Grievant’s main original request for accommodation was that she could not work early morning hours.  On January 13, 2015, Director Fitzpatrick sent Grievant a letter advising her that the Respondent has made arranged for her to undergo an Independent Medical Examination ((IME().  R Ex 9
24. Specifically Grievant was informed that: 
Although your personal physician has requested that you be granted a flexible schedule, it does not appear that your disability status has been evaluated for the university previously. Dr. Mukkamala will complete a Fitness for Duty Exam and ADA qualifying disability assessment. If an ADA qualifying disability is identified, then he may suggest possible accommodations. Once we have his report, the university will determine what action to take regarding accommodations.
R Ex 9

25. On February 12, 2015, Grievant underwent an IME by Dr. Prasadarao Mukkamala in Charleston, West Virginia.
  Pursuant to the March 2, 2015, report of Dr. Mukkamala, Grievant suffers from Fibromyalgia, Barrett(s esophagus, gastritis, spinal stenosis, Crohn(s Disease and Irritable Bowel Syndrome.  R Ex 10 

26.  Dr. Mukkamala concluded that Grievant should be able to work an 8:00 a.m. to 4:00 p.m. schedule.  The report opined that Grievant should be able to perform the standard functions of the job and found that there was “no reason for her not to be able to make that schedule [8 a.m. to 4 p.m.],” noting that if it took Grievant an excessive amount of time to get ready for work, she should make efforts to wake earlier in the day, adding that, “A lot of people do that all over the world.”
  R Ex 10
27. Grievant does not concur with Dr. Mukkamala’s assessment of her condition and suggested resolution of her situation.  Grievant stated that on her bad days it may take four to five hours for her medicine to allow her to move and function in order to go to work.
28. On April 9, 2015, Human Resources Director Fitzpatrick, Grievant, and Dr. Williams, Grievant’s supervisor met to discuss Grievant(s work schedule.  
29. Respondent’s agent made it clear that the University was of the opinion that Grievant’s flex schedule accommodations appear to have gotten out of hand and efforts are needed to bring the accommodation back into some fixed type of flex schedule. 
30. This April 9, 2015 meeting was memorialized in a letter by Director Fitzpatrick (R Ex 11): 
On April 9, 2015, a meeting was held with you to discuss your work schedule, your disability accommodation request, and expectations regarding your ability to meet the essential functions of the job, with or without accommodations. 

As discussed, the university requires an administrative person to be available at 8:00 AM each weekday to provide assistance to staff and students. The position that you accepted was to provide such essential coverage from 8:00 AM – 4:00 PM. 

On January of 1999 an ADA accommodation was approved to permit you to work from 10:00 AM – 5:30 PM. Divisional staffing at the time permitted shifting your starting time to 10:00 AM. You did not meet the 10:00 AM schedule, however, but the university did not hold you accountable for not meeting the schedule at that time. 

You were notified by letter dated August 25, 2008, that “providing services 8:00 AM – 4:00 PM is an essential function of the job” and that you were expected to meet the work schedule as assigned. 

Following negotiation with you on your accommodations in 2008, the university determined that it was possible to accommodate a 12:00 Noon – 8:00 PM schedule at that time. You indicated in a letter dated September 15, 2008 that you did not agree to the 12:00 Noon – 8:00 PM work schedule as assigned and continued to come and go as you pleased. 

The university continues to need the essential functions of the performed beginning at 8:00 AM. You have continued to report neither at 8:00 AM, nor 10:00 AM, nor 12:00 Noon but more approximately at 3:00 PM or later. Such erratic attendance does not meet the university’s need for coverage and represents a hardship on the university and is not a reasonable accommodation. 

Consequently, in January 2015, the university made arrangements for a part-time, temporary employee to perform the essential functions of the job between 8:00 AM and 12:00 Noon. This temporary arrangement was made to permit the university to evaluate your medical conditions and to identify potential accommodations that might be suggested by the evaluating physician. 

In the evaluating physician’s professional opinion, you should be able to perform functions of the job, including maintaining an 8:00 AM – 4:00 PM schedule, by modifying your personal schedule by rising early enough to permit you the three hours of preparation required to get to work by 8:00 AM. You have indicated that your medical condition has continued to worsen and that you cannot meet the essential 8:00 AM – 4:00 PM work schedule. 

At the conclusion of the meeting on April 9, 2015, the university agreed to schedule you to work 12:00 Noon to 8:00 PM until May 15, 2015 in order for you to gather and provide any additional medical information that you would like the university to consider. If you elect the examination, then it will be at your expense. The physician’s report must be documented on the enclosed report forms. 

Until May 15, 2015, you are to work as many hours during your scheduled shift as you are physically able and are to report your inability to work to Dr. Susan Williams, your immediate supervisor, in advance of your absence. Your absences for these medical conditions are to be reported and noted as a “qualified absence” on the designated leave from. All such absences will be credited to FMLA leave. 

As previously counselled, you are not to work outside of scheduled hours without the express written authorization of your immediate supervisor. You are not to work over 7.5 hours in a day, on holidays, or on weekends, without prior explicit approval of your immediate supervisor. You will be paid for the time worked but appropriately disciplined for work without authorization. 

Further, in accordance with both federal and state law, you are to take a non-paid meal period in the middle of the workday. If you do not take a meal period on any workday, then you are to report the time as worked. If you miss the meal period, then you are to take it as soon as you can. You are not to leave work early when you miss the meal period. You will be paid for the time worked and appropriately disciplined for working without authorization. 

Donna, the university is concerned about you and has gone above and beyond reasonable accommodation for many years to try and work with you. Your ability to meet the university’s needs has decreased across time. The current situation is such that the university cannot tolerate the burdensome cost of paying two people to perform the essential functions of one position. 

During this review period, please provide any additional information that you believe the university should consider in rendering a final decision in this matter. 

R Ex 11
 SEQ CHAPTER \h \r 1
31. On May 8, 2015, Dr. Syed Ahmad completed a Fitness for Duty Examination Report.  In that report, Dr. Ahmad stated that Grievant suffered from Fibrosystic Syndrome and Fibromyalgia Syndrome.  Dr. Ahmad concluded that the Grievant had moderately diminished capacity but was capable of sedentary work.  In addition, Dr. Ahmad concluded that the Grievant should have a flexible work schedule to exclude mornings.
  R Ex 12
32. On August 7, 2015, Dr. Randy M. Brodnik, on behalf of Grievant, sent a letter to Respondent indicating that he felt that Grievant needed an afternoon work schedule.  Dr. Brodnik also indicated that with treatment Grievant should have significant improvement over the next two to three months.  G Ex 1

33. Grievant did not work the morning hours and could not be relied upon to work a regular schedule.  Respondent hired temporary employees or split the duties of other employees to cover the regular business hours that Grievant is not present at work.
34. In 1998, the Division had a part-time employee that worked from 8:00 a.m. to 12:00 p.m.  This employee worked for another department at the University in the afternoon.  Eventually, this employee obtained full-time employment elsewhere in the University and was no longer available to work in the office of the Division of Social Sciences.  After this person left, the Division hired a part-time employee that worked from 8:00 a.m. to 12:00 p.m. and performed some of Grievant(s duties.
35. Grievant admits that her work hours were sporadic and erratic.
36. Respondent communicated a variety of messages to Grievant regarding its desire that Grievant work a more regimented/predetermined work schedule, e.g., April 15, 2015 letter, re work schedule and ADA Accommodation. R Ex 11  
37. Grievant failed to arrive at work on a consistent basis or work a predictable schedule.  On a regular basis, Respondent literally had no knowledge regarding what time Grievant would or would not arrive at work on any given day. 
38. On or about August 14, 2015, a letter signed by Dr. Viscusi, Concord University(s Vice-President and Academic Dean, was sent to Grievant. Said letter indicated Grievant was suspended for five working days based on a lack of fitness to perform the duties of your position.  R Ex 13
39. The August 14, 2015 suspension letter, indicated among other things that, despite Respondent’s best efforts, Grievant has demonstrated she was unable to meet the essential functions of her position, even with accommodations.  Further, she has also indicated that her conditions are worsening rather than improving.  Respondent sought to work with Grievant and was extraordinarily sympathetic to her situation; however, determined that Grievant’s continued absence from work was not acceptable.  Respondent expressed that Grievant must come to work as scheduled. 

40. The suspension letter notes that the University has permitted Grievant to use sick and annual leave during absences.  However, performance during the summer has affirmed her inability to meet a predetermined work schedule.  In fact, since April 2015, Grievant was absent an average of 33% of the time scheduled.  Respondent found this to be unacceptable and could not and would not tolerate such conduct going forward.

41. Grievant arrived at work in an erratic and unpredictable manner not in concurrence with any approved work schedule.  Grievant was suspended effective August 14, 2015, through August 21, 2015. 

42. Subsequent to the five-day suspension, Grievant requested that Respondent provide her with fifteen weeks of Family Medical Leave (FMLA) to permit her to seek to improve her medical condition and fitness for duty.  Grievant never returned to work. 
43. On October 13, 2015, a Level One grievance hearing was held. On November 23, 2015, Grievant(s grievance on the five-day suspension was denied.
44. On December 4, 2015, Director Fitzpatrick sent a letter to Grievant advising her that her Family Medical Leave would be exhausted on December 4, 2015, and he was recommending that Grievant be discharged. “The university does not have evidence to support your ability to return to work and perform the essential functions of your position.” R Ex 14

45. Respondent sent Grievant a termination letter dated December 17, 2015, signed by Director of Human Resources Fitzpatrick.  The letter notes Grievant’s FMLA, the suspension, a non-disciplinary termination and cites Grievant’s lack of fitness to perform the essential duties of her position, even with accommodation.  R Ex 15
Discussion
The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Grievant was sanctioned for failing to adhere to an approved work schedule.  Grievant’s employment was suspended for five days and after the conclusion of a self-requested period of medical leave of absence Grievant was ultimately terminated.  Grievant is of the opinion that the sanctions are too severe and unwarranted given that she has recognized health conditions which affect her day-to-day activity.  Grievant asserted that Respondent did not observe applicable policies and procedures as it relates to ADA accommodations and the disciplinary process with regard to the actions levied against her.
 An employee asserting an affirmative defense to a disciplinary action must establish such a defense by a preponderance of the evidence.

In this case, it is recognized and acknowledged that Grievant performs the various duties of her position to a degree of proficiency when she works but does not properly and/or adequately report for duty on an acceptable basis.  Respondent asserts it maintains the ability to set Grievant’s work schedule and attendance is an essential factor of satisfactory performance of the position’s duties.  
 SEQ CHAPTER \h \r 1I.
Credibility
In reaching a decision in one or more of the issues associated with the parties herein, certain facts in dispute must be addressed, including a determination of conduct and reasonable effect of misconduct, if established, in the circumstances of this case.   In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95‑HHR‑066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95‑23‑235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93‑HHR‑050 (Feb. 4, 1994). 
The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99‑BOD‑216 (Dec. 28, 1999); Perdue, supra.
It is deemed prudent to address the reliability and due weight that is most readily applicable to witnesses and information provided in the course of this consolidated grievance.
  The undersigned Administrative Law Judge had an opportunity to observe the demeanor of the witnesses, and to assess their words and actions during their testimony.  Credibility assessments herein were made from direct observations as well as review of the record. 

The facts, as communicated by Grievant, do not foster a sense of forthrightness.  While it is understandable that Grievant might hesitate to provide some awkward information, it is not persuasive to only offer conclusions and be unable to provide exculpatory explanation.  Grievant’s hesitation to provide a complete picture is more detrimental than beneficial to her position.  Grievant’s demeanor can be easily depicted.  Grievant’s disagreement with any thought process that is not in alignment with her proclaimed position is not lost to subtlety.


Having observed the speech, mannerism, expressions, demeanor and body language of Grievant, this trier of fact is not persuaded that Grievant is credible.  Grievant’s testimony indicates that Grievant is well aware of her situation and intends to take full advantage of any and all perceived accommodations.  This is not necessarily inappropriate until one starts to demand more than he or she is legitimately entitled.  Grievant’s recollection of relevant information was full of equivocations and generalities with regard to her actions and motivating factors but absolute and unyielding regarding Respondent’s obligations and alleged shortcomings.  Grievant’s explanation and depiction of her condition(s) tends to be more exploitive than a request for enabling modification.  The undersigned finds that Grievant did not instill a feeling of confidence with regard to the accuracy of the information being provided.  Segments of Grievant’s testimony seem unbalanced and not in agreement with the medical information of record.  Grievant readily provides her interpretation and projects a sense of self-proclaimed entitlement rather than validation of an inability.  Grievant’s recollection of events is unsettling, and biased to the point of being unable to recall facts not beneficial to her allegations.  While Grievant testified that she is now willing and ready to return to work at the 12:00 p.m. to 8:00 p.m. schedule, said statement is specifically found to be unreliable.  Facts and undisputable past events indicate Grievant is either unable or unwilling to sustain that work schedule.  Grievant’s demeanor is akin to manipulative and demonstrative of entitlement issues. 

Human Resources Director Dan Fitzpatrick who has been employed as such at Concord University for approximately two years testified during the litigation of the instant consolidated grievance.  Director Fitzpatrick testified in a manner demonstrating due deference to the issues in contention and this Grievance Board.  The witness(s demeanor was informative and his statements did not appear to be rehearsed or insincere.  He demonstrated the mannerism of an individual attempting to be fair and accurate regarding the facts and issues.  Director Fitzpatrick testified as to relevant sequence of events, the facts he was provided and how he processed the information.  Director Fitzpatrick’s attitude during his testimony indicated he understood the importance of the information he was conveying.  It is established through deeds, testimony and written documentation that Respondent’s agents provided Grievant with a wide berth of latitude and flexibility.  The plausibility of the facts as presented were consistent.  With due acknowledgment to his role in this matter, this witness responded to queries posed and attempted to explain the agency(s analysis of this situation.  It is true that Director Fitzpatrick(s awareness of past actions of the agency was derived from agency files and associated employees; however, Director Fitzpatrick presented in a forthright and credible manner.  His testimony is deemed reliable and trustworthy with regard to the information he was provided and the factors he weighed in making the agency(s ultimate determination regarding disciplinary action levied toward Grievant.

Many events were set in motion long before Director Fitzpatrick was employed by Respondent.  For years Respondent has provided Grievant with accommodations.  Grievant’s work schedule was altered, numerous times. Further, Grievant took liberties with the anticipated work schedule approved by Respondent.  A review of the agency’s accommodation activity tended to indicate that neither Grievant nor Respondent had kept up-to-date with prudent ADA accommodation record keeping.  Director Fitzpatrick attempted to solidify the parameters of Grievant’s accommodations and document the justification for Respondent’s actions.  Respondent’s motives for drawing a reasonable line or conclusion to the length it would go in accommodating Grievant do not present as ill-willed.  Documents of record verify the vast majority of the information presented.  Grievant arrived at work in an erratic and unpredictable manner not in concurrence with any approved work schedule.
  Director Fitzpatrick’s testimony is deemed reliable and found to be credible.  Respondent sought to administer some constraints on the parameters of the approved and unapproved accommodations being provided to Grievant.
 SEQ CHAPTER \h \r 1II.
Merits
Grievant has filed a multiple part grievance that asserts several allegations of error. The specific contentions have transformed with time, but it is sound to identify the following as an overview of the quintessential issue(s) that Grievant contends: (1) Respondent has issued a suspension of five days to Grievant that is without just cause and is discriminatory of her rights under the Americans With Disabilities Act;  (2) Respondent has violated the same rights by refusing to accommodate Grievant’s flex schedule; and  (3) Respondent failed to properly implement progressive discipline and has unlawfully terminated her employment.

Grievant is an extremely efficient employee when she is at work.  This is undisputed and not contested by Respondent.  Respondent acknowledges that Grievant has certain health issues that may or may not have qualified for ADA accommodations, but which impacts Grievant’s fitness for duty.  Respondent is of the opinion that it has provided accommodations beyond what would be considered reasonable, going so far as to hire an additional part-time employee to assist with the duties of Grievant’s position.  Respondent sought to work with Grievant; however, ultimately reached the conclusion that Grievant’s presence is needed on a more predictable schedule.  Respondent informed Grievant that her frequent absences from work could not continue and that she must come to work at a time more in line with the Division’s business hours.  Grievant wanted more flexibility, Respondent wanted more accountability.
Respondent made it known to Grievant that her behavior of arriving for work at an unspecified time, on any given day, was not acceptable.  Grievant was to arrive on site and perform her assigned duties on a regular and predictable basis.  Respondent communicated this information verbally and in written format.  Grievant disagrees with Respondent’s position.  She “allegedly” believes it is a reasonable ADA accommodation to arrive for work at an arbitrary unfettered time, dependent upon her ever-changing degrees of fatigue.  See L-3 testimony 

This “Grievance Board does not have jurisdiction to determine whether the ADA has been violated, based upon the West Virginia Supreme Court of Appeal's holding in Vest v. Board of Education of County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995). Adkins v. Div. of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005); Teel v. Bureau of Employment Programs Workers' Compensation Div., Docket No. 01-BEP-466 (June 10, 2002). See Prince v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-276 (Nov. 5, 1997); Keatley v. Mingo County Bd. of Educ., Docket No. 95-29-257 (Sept. 25, 1995).” Ruckle v. Dep’t of Health and Human Res., Docket No. 04-HHR-367 (Dec. 22, 2005).  Nevertheless, the Grievance Board's authority to provide relief to employees for "discrimination" as that term is defined in W. VA. CODE § 6C-2-2(d), includes jurisdiction to remedy discrimination that would also violate the ADA.  In other words, the Grievance Board does have subject matter jurisdiction over handicap-based discrimination claims.  Smith v. W. Va. Bureau of Employment Programs, Docket No. 94-BEP-099 (Dec. 18, 1996). See Vest, supra.  Ruckle v. Dep’t of Health and Human Res., Docket No. 04-HHR-367 (Dec. 22, 2005)  
For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2(d).  In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008). 
The parameters of Grievant’s employment is of issue.
 Grievant did not establish or even attempt to demonstrate a discrimination claim asserted under the grievance statutes.
 Grievant professes Respondent failed to preserve her rights under the Americans with Disabilities Act.  Thus, while the Grievance Board has no authority to determine liability under the ADA, consideration of the act may still be relevant in the grievance process to determine whether a Respondent’s actions were proper.  See Martin v. W. Va. Dep't of Health & Human Res./Jackie Withrow Hosp., Docket No. 2011-1590-DHHR (May 18, 2012), aff’d, Kanawha County Circuit Court, Civil Action No. 12-AA-79 (December 7, 2012); Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (December 22, 2005); Cf. Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995). 


Grievant asserts Respondent had a duty to accommodate her disabilities.  As noted in the preceding findings of facts, pgs 4-14, Respondent made many accommodations for Grievant, including altering her approved work schedule and hiring temporary employees or split the duties of other employees to cover the regular business hours that Grievant was not at work.  It appears the only accommodation that Grievant finds sufficient is to be allowed to come and go at her discretion.  While this is a case that tugs at the heart strings, an agency is not required to let an employee set his or her own schedule, and regularly make impromptu adjustments to his/her daily schedule without prior approval.  An employer is properly empowered with reasonable control over an employee’s workplace conduct.  Attendance is believed to be such a condition.  With regard to performance of a service personnel’s job duties, in most cases, the employee has to be present to perform his or her duties.  


While not stated by Respondent, the undersigned Administrative Law Judge believes that if Grievant were only late by a few minutes, say fifteen, and was only late once or twice a week, her termination may never have occurred.  Grievant failed to arrive at work on a consistent basis or work a predictable schedule.  On a regular basis, Respondent literally had no knowledge regarding what time Grievant would or would not arrive at work on any given day.  This is not acceptable.  Even if Respondent could do something more to accommodate Grievant's current problems and were required to do so under the ADA, it is noted that Grievant informed Respondent that her condition was getting worse.  This would tend to infer her absenteeism and erratic attendance would continue if not increase. 

Respondent made accommodations for Grievant’s health condition(s).  This is undisputed.  What is contested is whether Respondent’s attempt to enforce an established schedule and/or failure to make additional concessions is lawful.  Grievant’s work schedule was repeatedly modified.  Yet, without fail for a variety of reasons, some less persuasive than others, Grievant was not able to meet her modified work schedule.  Grievant reported to work at random hours, including weekends and/or holidays, or whenever she chose, when she did indeed report to work.  See L-1 Hearing Transcript and L-3 Testimony.  Respondent repeatedly attempted to provide Grievant with accommodations.
 Initially Grievant’s physician indicated a flexible schedule might be beneficial. It was Grievant who communicated that she could not work early morning hours.  Respondent was extremely lenient and forgiving when Grievant failed to govern her attendance by the approved work schedule, repeatedly.
Grievant underwent an independent medical examination on February 12, 2015, by Dr. Prasadarao Mukkamala, who is board certified to assess impairment rating and make disability assessment.
  Dr. Mukkamala provided his professional opinion and strongly suggested that if it takes Grievant an excessive amount of time to get ready for work, Grievant needs to commence preparation at a time which would enable her to be at work at 8:00 a.m. Thus, while Grievant does not concur with Dr. Mukkamala assessment of her condition and suggested resolution of her situation, Dr. Mukkamala’s March 2, 2015, evaluation report is deemed credible. 

Respondent attempted to enter into a legitimate discussion with Grievant concerning possible accommodations.  Grievant was provided the opportunity to submit additional information that she believed the University should consider in rendering a final decision on the matter.
 Respondent is required to provide reasonable accommodations.  Respondent is not required to implement the specific accommodation suggested by Grievant, and it does not need to provide any accommodation which would be unreasonable or cause it “undue hardship.”
  Ultimately, Grievant and Respondent have an obligation to engage in the interactive process in good faith.  
Respondent established that its actions were not arbitrary and capricious.
 Grievant was employed to assist the professors in the science program.  Grievant was first warned that her inability to work a regular schedule was affecting her job performance in her performance review in December of 2014.  Grievant’s supervisor, Dr. Susan Williams, testified that Grievant’s work habits identified in her performance review were not corrected in 2015.  Dr. Williams testified that it was necessary and she agreed wholeheartedly that Grievant’s position required someone to be there.  Respondent considered being present a critical part and essential function of Grievant’s position. Reasonable accommodations does not empower an employee to dictate his or her work schedule to the degree that the employer has little, to no, control regarding the employee’s attendance and/or work schedule.  The undersigned is persuaded that Respondent has attempted to be reasonable.  
III. 
PROGRESSIVE DISICPLINE
Grievant argues the disciplinary action(s) taken against her was improper and is in violation of applicable progressive discipline.  This notion is intriguing but not necessarily an accurate accusation.  Proper disciplinary action is determined by the severity of a violation.  Progressive discipline is the concept of increasingly severe actions taken by supervisors and managers to correct or prevent an employee's initial or continuing unacceptable work behavior or performance.  In theory, progressive and constructive disciplinary action will progress, if required, along a continuum from verbal warning to dismissal, with incremental steps between (i.e. verbal warning, written warning, suspension, demotion, dismissal).  However, it is important to be mindful of the fact that the level of discipline will be determined by the severity of the violation (frequency may also be relevant).  Progressive discipline does not mandate that all the levels of discipline be used.  Grievant’s allegation tends to infer that Respondent has violated the principles of progressive discipline, this is an incorrect belief.  Progressive discipline, has been construed as a permissive, discretionary policy that does not create a mandatory duty to follow a progressive disciplinary approach in every instance. Proper disciplinary action is determined by the facts, circumstances, and applicable regulations.

Respondent determined that it is essential that Grievant be present in the workplace more readily in line with the Division’s hours of operation.  Respondent to some degree attempted to convey to Grievant that the job requires a presence.  Attendance can be viewed as an essential factor of many service positions.  Nevertheless, Grievant was either unwilling or unable to govern her workplace conduct accordingly.  This is regrettable.  Respondent even suggested that an accommodation could possibly be made to allow Grievant to work an afternoon schedule from 12:00 p.m. to 4:00 p.m., providing both parties with what seemingly is a good faith solution to the pressing concerns of each.  
Respondent considered and granted Grievant's request for accommodation(s), even providing accommodations without a physician’s order for a period of time.  Respondent repeatedly modified Grievant's accommodations simulated by Grievant’s actions and requests. Respondent provided multiple opportunities for Grievant to have an accommodating working schedule.  Grievant agreed to such a schedule but consistently was unable to fulfill that obligation.  As previously stated, this trier of fact is persuaded that Respondent has been reasonable.  It is not found that Respondent’s decision to terminate Grievant’s employment is inconsistent with the principles of progressive discipline. 
It is the undersigned’s opinion that Grievant’s reliance on the ADA accommodation caveat is prudent and initially was practical but ultimately Grievant misconstrued a real world application of reasonable. It could be viewed that Grievant’s demands for accommodations grew heavier than the amount of support the applicable principle(s) can/should be required to maintain.  Respondent made it known to Grievant her behavior of arriving for work at the time most suited for her, on any given day, was not acceptable, not any more.  Grievant was to arrive on site and perform her assigned duties on a regular and predictable basis.  Respondent communicated a desired start time but was willing to negotiate.  Respondent attempted to convincingly communicate to Grievant that attendance was an essential function of her duties.  To her detriment Grievant disagreed.  Reasonable is not defined as, “whatever you feel like today.” An employer must be able to expect and/or provide some predictability with standard services.  Respondent established good and justifiable cause to sanction Grievant. 
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008). 

2. "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
3. Although the Grievance Board has no authority to determine liability under the ADA, consideration of the act is still relevant to this case in determining whether Respondent has an obligation to explore reasonable accommodations and whether the accommodation sought by Grievant is reasonable. See Anderson v. Dep’t of Health & Human Res./Mildred Mitchell-Bateman Hosp., Docket No. 2012-0804-CONS (March 27, 2013); Martin v. W. Va. Dep't of Health & Human Res./Jackie Withrow Hosp., Docket No. 2011-1590-DHHR (May 18, 2012), aff’d, Kanawha County Circuit Court, Civil Action No. 12-AA-79 (December 7, 2012); Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (December 22, 2005); Cf. Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995). 
4. For purposes of the grievance procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C‑2‑2(d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:
(a) That he or she has been treated differently from one or more similarly‑situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008‑1594‑DOT (Dec. 15, 2008).  

5. Grievant did not establish that Respondent’s actions in the fact pattern of this case were discriminatory.  Grievant failed to establish a claim of discrimination.

6. Employers have the right to expect employees to come to work on time and to follow orders that are do not impinge on their health and safety.  Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (December 22, 2005) citing English v. Div. of Corr., Docket No. 98-CORR-82 (June 29, 1998); Hatfield v. Div. of Corr., Docket 98‑CORR‑28 (Apr. 30, 1998); Scarberry v. Bureau of Employment Programs, Docket No. 94‑BEP‑625 (Jan. 31, 1995); Smith v. Div. of Corr., Docket No. 93‑CORR‑538 (May 17, 1994). 
7. Respondent has proven Grievant established a pattern of tardiness, absenteeism, and failure to adhere to her approved work schedule.  Grievant failed to arrive at work on a consistent basis or work a predictable schedule.
8. The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was (clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001); Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).  

9. Respondent has provided appropriate warnings and ample justification for the disciplinary action(s) taken, including the suspension and termination.  
10. The disciplinary actions levied against Grievant are not proven to be in violation of discretionary progressive discipline procedures.  Considering the totality of the circumstances of this case, termination of Grievant’s employment was not excessive.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  April 25, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge
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� The Standard Evaluation form was not utilized by Dr. Williams, in that Grievant(s Position Information Questionnaire ((PIQ() R Ex 1 had not been updated since March 28, 1999.


� Dr. Mukkamala is a board certified physiatrist with 37 years of experience evaluating and treating musculoskeletal injuries with a certificate of excellence for impairment rating and disability evaluations issued by the American Academy of Disability Evaluating Physicians. 


� “[Grievant] stated that it takes her an excessive amount of time, such as two to three hours, to get ready to go to work. That may be so, but if it takes three hours to get ready, she needs to start getting ready at 5:00 am to go to work at 8:00 am. * * * Once again, please note that in my professional opinion [Grievant] should be able to keep a regular work schedule.”  R Ex 10


� There is some discussion regarding the wording and intent of Dr. Ahmad’s report indicated that Grievant should work a “flexible schedule to include mornings”.  Aware of Grievant’s past issues and her stance on the matter, Respondent interpreted this as a typographical error and took this to mean “excluded.” See R Ex 12


� While several issues are relevant to the disposition of this grievance matter, e.g., reasonable accommodations, predictable-regular attendance, essential job duties, etc., the keynote question might be recognized as whether Respondent properly exercised its authority and whether Grievant’s conduct/behavior rose to the level of a substantive issue which justified termination of Grievant’s employment.  


� Generally, an employee asserting an affirmative defense to a disciplinary action must establish such a defense by a preponderance of the evidence.  Smith, supra; McFadden v. W. Va. Dep't of Health & Human Res., Docket No. 94-HHR-428 (Feb. 17, 1995);  Parham v. Raleigh County Bd. of Educ., Docket No. 91-41-131 (Nov. 7, 1991), aff'd, 192 W. Va. 540, 453 S.E.2d 374 (1994);  Morris v. W. Va. Dep't of Health, Docket No. 91-DHS-112 (June 25, 1991).  See Schmidt v. Safeway, Inc., 864 F. Supp. 991 (D. Or. 1994) See also Parker v. Defense Logistics Agency, 1 M.S.P.B. 489 (1980).


� The specific testimony of Grievant and Human Resources Director Dan Fitzpatrick will be addressed directly; the testimony of other witnesses or evidence of record will be discussed in context of the issues in litigation.


� Director Fitzpatrick originally found that Grievant appeared to be working at her leisure and it was creating an issue, a long-standing issue, in the Division. L-1 Transcript pg12 


� A person making a claim of discrimination under the ADA bears the burden of proving a prima facie case of discrimination by a preponderance of the evidence.  In a typical ADA case, the claimant must prove: (1) he was in the protected class; (2) he was discharged; (3) at the time of the discharge, he was performing his job at a level that met his employer's reasonable expectations; and (4) his discharge occurred under circumstances that raise a reasonable inference of unlawful discrimination. Ennis v. Nat'l Ass'n of Business & Educ. Radio, Inc., 53 F.3d 55 (4th Cir. 1995). See also Doe v. Univ. of Maryland Medical System Corp., 50 F.3d 1261 (4th Cir. 1995).


� Grievant failed to show that she was discriminated against. No evidence was put forth to show that Grievant had been treated differently, or that any other employee was permitted to work an irregular schedule. Director Fitzpatrick testified that, upon taking the position of Human Resources Director, he reviewed the personnel files of all employees at Concord who had previously requested ADA accommodations. Further, Director Fitzpatrick testified he had set up an independent medical evaluation for other Concord employees, and that upon taking the position he had made that a standard procedure for ADA accommodated employees. 





� Reasonable accommodation is defined as any change or adjustment to a job or work environment that permits a qualified applicant or employee with a disability to participate in the job application process, to perform the essential functions of a job, or to enjoy benefits and privileges of employment equal to those enjoyed by employees without disabilities.  It is a violation of the ADA to fail to provide reasonable accommodation to the known physical or mental limitations of a qualified individual with a disability, unless to do so would impose an undue hardship on the operation of the business. Undue hardship means that an accommodation would be unduly costly, extensive, substantial or disruptive, or would fundamentally alter the nature or operation of the business. Among the factors to be considered in determining whether an accommodation is an undue hardship are the cost of the accommodation, the employer's size, financial resources and the nature and structure of its operation. Employers are not required to lower quality or quantity standards.  See Title I - Employment Reasonable Accommodations – West Virginia Americans with Disability Act.


�Dr. Prasadarao Mukkamala specifically acknowledged Grievant suffers from Fibromyalgia, Barretts esophagus, gastritis, spinal stenosis, Crohn(s Disease and Irritable Bowel Syndrome.  R Ex 10 


� Grievant provided the qualified May 8, 2015 Fitness for Duty Examination Reports of Dr. Syed Ahmad and an August 7, 2015 letter from Dr. Randy M. Brodnik indicating an afternoon work schedule is most desirable for Grievant. 


� Factors for determining what constitutes an undue hardship may be found at 42 U.S.C. § 12111(10)(B); 29 C.F.R. § 1630.2(p)(2).


� “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).





