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DECISION

Grievant, Jonathan Edward Meador, was employed by Respondent, Regional Jail and Correctional Facility Authority/Southern Regional Jail, ("Southern Regional Jail") as a Correctional Officer II. Mr. Meador filed a grievance against Respondent on March 20, 2015, at Docket No. 2015-1064-MAPS, stating, "Suspended without pay for outside issue – matter resolved – dismissed after applied for unemployment hearing with inaccurate information by Lori Lynch. (Letter enclosed).” As a relief, Grievant seeks [to be] “Returned to position as Correctional Officer II at SRJ [Southern Regional Jail] with back pay from first day suspended, personal [sic] file cleared of suspension and dismissal.
 Cover any & all attorney fees that is [sic] related to this Grievance." A telephonic Level I hearing was held on April 14, 2015, in which Grievant participated, represented by Mr. Jack Ferrell. The Grievance proceeded to Level II on June 24, 2015. A Level III hearing was held before the undersigned at the Raleigh County Commission on Aging in Beckley, West Virginia, on November 13, 2015. Grievant appeared and was represented by Attorney Robert H. Miller, II. The Southern Regional Jail was represented by Benjamin R. Freeman, Assistant Attorney General. At the conclusion of the hearing, the parties agreed to submit post-hearing arguments, the last of which was received on December 21, 2015, upon which date this matter became mature for decision. 
Synopsis

Respondent suspended Grievant from his position as a Correctional Officer II, while he was under criminal investigation, and subsequently terminated him. Respondent contends Grievant's dismissal was justified in that he violated various provisions of its “Code of Conduct” policies while off duty. Grievant responds his termination was unjustified in that Respondent did not prove he committed the criminal violations with which he was charged or that he violated Respondent’s Code of Conduct. Respondent proved Grievant intentionally violated state law by falsely reporting an emergency incident, which constituted misconduct of a substantial nature. Respondent further proved this off-duty conduct violated its Code of Conduct and had a rational nexus to performance of his job as a Correctional Officer II, justifying Grievant's termination. 
The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.

Findings of Fact 
1.
Grievant, Jonathan Edward Meador, was employed by Respondent, Regional Jail and Correctional Facility Authority/Southern Regional Jail ("Southern Regional Jail"), in Beaver, West Virginia, as a Correctional Officer II  from approximately August of 2010, through approximately March 24, 2015.
2.
Grievant’s employment with the Southern Regional Jail was suspended on or about October 27, 2014, pending the outcome of the unresolved criminal battery charge against him. 
3.
As provided in the October 27, 2014, letter of suspension from the West Virginia Regional Jail and Correctional Facility Authority to Grievant, this personnel action was taken in accordance with West Virginia Division of Personnel’s Administrative Rule, at subsection 12.3. 
4.
The suspension took place after an off duty incident on May 5, 2014, involving Grievant and the Principal of Ansted Middle School in Ansted, West Virginia, during the 2013-2014 school year. In connection with that incident, Grievant was charged with battery.
5.
One of Grievant’s daughters attended Ansted Middle School during the 2013-2014 school year, during which time Mr. Victor Whitt was Principal. This daughter has an Individual Education Plan (“IEP”) at Ansted Middle School.
 
6.
Grievant’s daughter was given a suspension from Ansted Middle School on Friday, May 2, 2014. Under that suspension, she was not permitted to attend school for three days, beginning on Monday, May 5, 2014. 
7.
A letter was mailed to Grievant on or about Friday, May 2, 2014, or Saturday, May 3, 2014, advising Grievant of the suspension and that said suspension would begin on Monday, May 5, 2014.  The school also sent a letter home with Grievant's daughter concerning the suspension. 

8.
Grievant did not receive the letter about his daughter’s suspension on Saturday, May 3, 2014; nor did he receive the letter on the morning of May 5, 2014, before his daughter went to school.  
9. 
Grievant's daughter went to school on May 5, 2014, in the morning, as usual. 
10.
Because she was suspended, the school delivered Grievant's daughter back to her residence. 
11.
Grievant immediately returned his daughter to Ansted Middle School because he had not received any documentation confirming Grievant’s daughter’s suspension. 

12.
When Grievant's daughter returned to school, she went into a classroom.  
13.
Grievant went to the school office to meet with Principal Whitt to discuss the situation. The school secretary and Mr. Jason Crouch, who was a “facilitator” for the school, were also in the office. Mr. Whitt first told Grievant he had to leave, but then told him to “have a seat.” 
14. During their subsequent meeting, Principal Whitt closed the door to the office, because there was a change of class and Grievant’s voice became loud. The Principal, the school secretary at the time, Mr. Crouch and Grievant were in the office. 
15. Although Grievant’s daughter had been suspended from school, she was allowed to stay in school and attend her classes on May 5, 2014. 
16.
During his conversation with Grievant in the office, Mr. Whitt became concerned that after Grievant exited the office, he would roam the building and possibly enter classrooms in an effort to locate his daughter. Therefore, before the conversation in the office between Grievant and Principal Whitt terminated, Mr. Whitt asked Grievant to leave the building immediately following his exit from the office.  
17.
Principal Whitt admittedly kept his hand on the doorknob of the office door while having this discussion with Grievant, due to his concern that Grievant would not promptly exit the building, but would roam the hallways and enter classrooms to find his daughter. In an effort to exit the office to locate his daughter, Grievant either grasped or touched Mr. Whitt’s forearm in an attempt to gain access to the doorknob.

18.
After Grievant left the office where the discussion occurred with Principal Whitt, he did not exit through the door the Principal told him to take. Rather, despite Principal Whitt’s direction to Grievant to depart the building immediately after he exited the office, Grievant “… started down the hallway when the principal said I was trespassing and he tried to block me. I faked and got past him." 

19.
Grievant admittedly attempted to locate his daughter, rather than departing. Mr. Whitt knew where Grievant’s daughter was in the school. Grievant did not and Mr. Whitt did not tell Grievant where she was.
20.
Fayette County School Board policy forbids anyone, including parents, from unauthorized access to a school or its classrooms.  Though Grievant was initially admitted into the school and its office, he was asked to exit directly following his meeting with Mr. Whitt, in accordance with that policy. Based upon this policy, Grievant’s behavior in the office and his failure to go straight to the exit, the school was placed on “lock down.” 
21.
The Fayette County Sheriff’s Department was contacted and Grievant was removed from school property and charged with battery, at Fayette County Magistrate Court case number 14M-759.

22. The next day, May 6, 2014, the Fayette County School Board banned Grievant from all county school property.

23. On May 8, 2014, Grievant was suspended from his duties at the Southern Regional Jail pending the outcome of the criminal charges. 
24. While on suspension, on November 5, 2014, Grievant was charged with trespassing in Fayette County Magistrate Court.
25. While on bond for this charge, Grievant was involved in another incident, this time at Midland Trail High School ("Midland Trail"), in the Fayette County School District, in Hico, West Virginia,  
26. During the 2013-2014 school year, one of Grievant’s daughters attended Midland Trail. Ms. Diane Blume was the principal at the time. 
27. In December of 2014, Grievant was permitted to communicate with the school via written notes, but was prohibited from calling the school.
28. Therefore, Grievant contacted the school, in writing, to request an early dismissal of his daughter on December 17, 2014, at approximately 2:00 PM, so he could take her to a doctor’s appointment that afternoon. 
29. However, given that Grievant was banned from school property, he could not pick his daughter up at the school. Therefore, a school employee was supposed to escort Grievant's daughter from the school grounds and across the road to meet Grievant.
30. Given Grievant’s past, above-described behavior on school premises, school employees preferred to have a law enforcement officer as an escort when they delivered Grievant’s daughter to him. However, more often than not, as admitted by Principal Blume, the school employees did not wait for an officer “escort,” because they were concerned about being delayed in bringing Grievant's daughter to him. 

31. Principal Blume chose to escort Grievant's daughter to meet him on December 17, 2014, but due to her duties, she was somewhat delayed in taking Grievant's daughter to him. Therefore, Grievant was required to wait for his daughter beyond the requested time of approximately 2:00 PM. 

32. Sometime between approximately 2:03 PM and 2:25 PM, Grievant phoned Fayette County “911” to report that the school was holding his daughter against her will. 

33. 
Sometime after that call, but within the time frame of approximately 2:03 to 2:25 PM, Principal Blume brought Grievant’s daughter to him without police escort.

34.
Grievant was not on school property that day but, as planned, waited across the road from the school to pick up his daughter. 

35. 
Deputy Sgt. Tillman Mooney of the Fayette County Sheriff’s Office responded to Grievant's “911” emergency call at Midland Trail. He arrived on the scene, questioned Grievant about the situation and determined no emergency existed. Deputy Sgt. Mooney arrested and charged Grievant with trespassing and reporting a false emergency, at Fayette County Magistrate Court case numbers 14M-2039 and 14M-2306.

36. Principal Blume stated Grievant was not on school property on December 17, 2014, and there was no evidence that Grievant trespassed on school property on that day. 
37. On January 20, 2015, the State of West Virginia agreed to defer prosecution of the three pending charges of battery, trespassing and reporting a false emergency, and entered into a six-month pre-trial diversion agreement with Grievant.
 After Grievant completed the terms and conditions of the pre-trial diversion agreement, the charges against him were dismissed on July 20, 2015. 
38. On February 2, 2015, Grievant had a pre-determination meeting with Administrator Michael Francis, Capt. Larry Warden, Southern Regional Jail Human Resources Manager, Kim Wilson, and Central Office Human Resources employee, Katrina Kessel. Grievant was advised that disciplinary action, up to and including dismissal, was being considered.

39. On March 9, 2015, the Director of Human Resources for the Regional Jail Authority, Ms. Lori Lynch, informed Grievant in writing that his employment would be terminated effective March 24, 2015, due to violations of the West Virginia Regional Jail Authority’s Code of Conduct, ("Code of Conduct") set forth as follows:

19 - All employees shall conduct themselves, whether on or off duty, in a manner which earns the public interest and confidence inherent to their position.  No employee shall bring discredit to their [sic] professional responsibilities, the Authority, or public service.

41 - No employee shall abuse state work time; examples include, unauthorized time away from the work area, use of state time for personal business, abuse of sick leave, loafing, wasting time, inattention to duty.

22 - No employee shall willfully violate any federal, state, or local law or ordinance.  Upon arrest or conviction of violating any federal, state, or local law or ordinance, the employee shall notify the facility administrator within 72 hours.
Grievant previously received and signed Respondent's Code of Conduct. 

40.
According to the letter of termination, Grievant responded to the charge of battery at his predetermination meeting, by saying, 
"I did not touch the principal. I started down the hallway when the principal said that I was trespassing and he tried to block me. I faked and got past him. The hairs on our arms may have touched." 
The letter further noted a November 5, 2014, charge of trespass in Fayette County Magistrate Court and, finally, the December 17, 2014, charge of falsely reporting an emergency incident, for which Grievant was arrested and taken to the Southern Regional Jail for booking. The letter continued, stating, 
“Your activity outside the workplace has rendered you as ineffective in your position as a Correctional Officer … As a Correctional Officer, with the responsibility of care, custody and control of the entire inmate population at the Southern Regional Jail, you are held to a higher standard of conduct and serve as a role model. You are responsible for maintaining control and assuring the general safety and welfare of the inmates housed in the Southern Regional Jail facility. While maintaining a secure environment, you are to interact with the inmates to facilitate their development and their improvement in daily living and social skills. Your role as a Correctional Officer is also to encourage positive behavior changes by listening and responding appropriately to the inmates’ problems and complaints. Your behavior described above reflects disrespect for the criminal justice system and causes me to conclude that you lack the judgment necessary to fulfill your responsibilities … Your dismissal is not conditioned on, or limited by, the outcome of any of the aforementioned criminal charges because your misconduct was not inconsequential, but of a substantial nature reflecting on your ability to perform the duties of your position … your misconduct impairs the efficient operation of the Southern Regional Jail, bearing a substantial relationship to duties directly affecting the rights and interests of the public."
41.  Grievant’s employment with the Regional Jail Authority was terminated on or about March 24, 2015.
42.
A co-worker of Grievant’s at the Southern Regional Jail testified about his brief work there with Grievant, but he had never been in a supervisory position over Grievant or reviewed his performance.

Discussion 

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employee Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not." Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). Where the evidence equally supports both sides, the employer has not met its burden. Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 
Respondent contends Grievant's dismissal was justified in that he violated various provisions of its “Code of Conduct” policies by his behaviors incident to the charges brought against him, in that those behaviors reflected disrespect for the criminal justice system and a lack of the judgment necessary to fulfill his responsibilities. Respondent further asserts Grievant's off-duty misconduct was of a substantial nature, affecting the rights and interests of the public, and had a rational nexus to performance of his duties as a Correctional Officer II. Grievant replies Respondent failed to prove he committed the alleged criminal violations and his conduct did not violate the Code of Conduct or otherwise justify his termination. 
Given that Grievant was a tenured employee in the state’s classified service, the employer must demonstrate that the misconduct, which forms the basis for the dismissal, was of a "substantial nature directly affecting the rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989). "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.' " Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance and Admin. [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)." Scragg v. Bd. of Dir./ W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994). 

"Generally, what a State employee does away from work is beyond the employer's realm of influence.” Humphrey v. Division of Corrections/Mt. Olive Correctional Complex, Docket No. 2013-0366-MAPS (June 12, 2014). However, “If the State employee’s activities outside the job reflect upon his ability to perform the job or impair the efficient operation of the employing authority and bears substantial relationship to the effective performance of the employee’s duties, disciplinary action is justified … ” Thurmond v. Steele, 159 W.Va. 630 at 634, 225 S.E.2d 210 at 212 (1976). "In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a ‘rational nexus’ between the conduct performed outside of the job and the duties the employee is to perform." Syl. Pt. 2, Golden v. Board of Educ. of Harrison County, 169 W.Va. 63, 285 S.E.2d 665 (1981).  

Respondent specifically stated in its letter of termination that Grievant’s dismissal was justified because his conduct violated the Code of Conduct at Nos. 41, 22 and 19. These alleged violations will be addressed in turn, beginning with Rule of Conduct No. 41, which states, "No employee shall abuse state work time; examples include, unauthorized time away from the work area, use of state time for personal business, abuse of sick leave, loafing, wasting time, inattention to duty."
 In its post-hearing filing, Respondent conceded it did not establish, by a preponderance of the evidence, that Grievant violated Rule of Conduct No. 41. Therefore, the undersigned need not address whether Grievant's termination was justified, in part, by a violation of that particular rule.  
In the letter of termination, Respondent further asserted Grievant “willfully violated” the law during the incidents of May 5, 2014, when Grievant was charged with battery; November 5, 2014, when Grievant was charged with trespass, and December 17, 2014, when Grievant was charged with reporting a false emergency and trespass, which is prohibited under Rule of Conduct No.  22. This Rule of Conduct states, "No employee shall willfully violate any federal, state, or local law or ordinance. Upon arrest or conviction of violating any federal, state, or local law or ordinance, the employee shall notify the facility administrator within 72 hours." 
The facts surrounding Grievant's conduct during the incidents of May 5, 2014 and December 17, 2014, will now be addressed to determine whether Respondent established that Grievant “willfully” violated any applicable laws or ordinances by committing battery or reporting a false emergency.
 In connection with the incident of May 5, 2014, at Ansted Middle School, Grievant was charged with battery against Principal Whitt. Principal Whitt’s and Grievant’s testimony were at odds on a number of points. For example, Grievant maintained Principal Whitt "held a long-standing grudge” against him as a result of his effort to ensure that his daughter received necessary services at the school. However, Principal Whitt testified that problems arose when Grievant's daughters had been disciplined in the past, because Grievant always protested the discipline given and that he (Principal Whitt) had never had any other parents react as Grievant had to his daughter's suspension on May 5, 2014, including parents of other students who had IEPs. Principal Whitt stated that Grievant became more aggressive in his responses to discipline by the school when Grievant's daughter was in middle school. Additionally, Principal Whitt testified that he called Grievant before Monday, May 5, 2014, and told him of the suspension beginning on Monday, May 5, 2014. However, Grievant denied that anyone from the school told him, prior to May 5, 2014, that his daughter had been suspended. Finally, whereas Principal Whitt steadfastly maintained Grievant grabbed his arm, Grievant, just as steadfastly, denied it. 
Upon observing the demeanors of Grievant and Principal Whitt at hearing, it was clear there was significant discord and distrust between them. They had a poor relationship in the school setting, in connection with Grievant's daughter(s). On the day in question, the interaction between Principal Whitt and Grievant was no doubt very tense. The Principal admitted he was concerned about allowing Grievant to leave the office because his concern that Grievant would roam the halls to find his daughter. The Principal testified that the sole basis for his claim of battery was that Grievant had put his hand on his forearm. Admittedly, Principal Whitt’s forearm was not cut, bleeding or bruised by Grievance's contact with him and he did not claim any other injury whatsoever to his arm. The undersigned notes that the secretary and the facilitator were apparently in the office at the time of Grievant’s meeting with the Principal, but were not called to testify, by either party, about the alleged physical contact. Given that Principal Whitt’s accusation of battery was unsupported by other witnesses, and he suffered no apparent physical harm, the undersigned finds it more likely than not that Grievant did not commit a battery against Principal Whitt. Rather, it seems more likely Grievant made some sort of unwelcome, yet innocuous, physical contact with Principal Whitt, which did not rise to the level of the offense of battery. In summary, Respondent did not show either that Grievant committed battery or violated Rule of Conduct No. 22 in connection with the events of May 5, 2014. 
In addition, Rule of Conduct No. 22 requires the employee to report any charges brought against him to his employer within 72 hours of being charged. Grievant's termination letter states Grievant admitted he may have failed to meet the 72-hour requirement with regard to reporting one of the charges to his employer. However, the evidence of record was insufficient to establish Grievant violated the foregoing policy by failing to timely report any of the charges. 
On December 17, 2014, Deputy Sgt. Mooney arrested and charged Grievant with trespass on school property at Midland Trail High School and reporting a false emergency. With respect to the charge of trespass, Grievant maintained he was not on school property that day, but waited across the road from the school for his daughter. In Respondent’s post-hearing filing, the Regional Jail Authority admitted it had not proved trespass by Grievant.
 Thus, it is unnecessary for the undersigned to determine whether Grievant committed trespass in violation of the Code of Conduct. 

Finally, Grievant denies he reported a false emergency on December 17, 2014. Specifically, Grievant denies he reported his daughter was being held against her will by the school. Grievant was permitted to communicate with the school only via notes, and was prohibited from calling the school. Therefore, Grievant explained he believed he had no choice but to call “911” to get his daughter out of school, as he had no way to contact the school himself. Deputy Sgt. Mooney’s testimony that Grievant represented to law enforcement that his daughter was being held against her will by the school, directly contradicts Grievant’s testimony on this critical point. Given this dispute, the undersigned must determine whose testimony is most credible on this point.  
Deputy Sgt. Mooney was familiar with Grievant before he responded to the emergency call, because the Deputy Sgt. had coached one or more of Grievant's children in the past, and was aware Grievant was banned from being on school property. After arriving on the scene, talking with Grievant, and investigating the matter, Deputy Sgt. Mooney did not judge the situation to be an emergency that would justify calling 911 for assistance. Based upon the Deputy Sgt.’s tone at hearing, it was clear to the undersigned he did not comprehend why Grievant called 911 for assistance under the circumstances and questioned Grievant’s judgment in doing so, because, as the Deputy Sgt. observed, Grievant's daughter was not in any danger. Rather, his investigation showed she was in the school, but not being “held” in any way and that the school had just been delayed in bringing her to Grievant. Deputy Sgt. Mooney did not seem biased against or hostile toward Grievant, but was incredulous that Grievant believed the situation constituted an emergency that warranted his call to “911.” Deputy Sgt. Mooney testified Grievant eventually admitted to him that the situation did not constitute an emergency relative to other emergencies, such as a fire. Grievant denied making this admission. Significantly, Deputy Sgt. Mooney noted that as a Correctional Officer, Grievant should have been well aware of what actually constitutes a “911 emergency.” 
 Also of importance, when Grievant's counsel asked Deputy Sgt. Mooney  whether he believed Grievant was a supportive father, “based upon your children being involved in the same activities,” he unequivocally and unhesitatingly replied, "Absolutely not." When asked if Grievant was concerned about his daughter being late on the day in question, the Deputy Sgt. replied he believed Grievant was more concerned about giving the school and the Board of Education a “hard time” than he was about his children. 
 The undersigned evaluated the demeanor of these two witnesses and assessed whether there was any bias or motivation to be untruthful. Deputy Sgt. Mooney was very professional in his demeanor. Grievant did not indicate that he and Deputy Sgt. Mooney had any personal problems in the past or that the Deputy Sgt. was otherwise biased against him. The undersigned notes Grievant is obviously motivated to preserve his job, whereas Deputy Sgt. Mooney was simply investigating the incident and had no motivation to be untruthful, all of which gives more weight to his account of the events of December 17, 2014, than to Grievant’s. In summary, the undersigned found Deputy Sgt. Mooney’s testimony to be very persuasive. In addition, the undersigned believes Principal Blume was genuinely intimidated by Grievant, based upon her encounters with him.  In consideration of the foregoing, the undersigned finds it more likely than not that Grievant falsely reported, without any reasonable basis, that the school was “holding” his daughter. 

However, even assuming Grievant did not specifically claim the school was holding his daughter against her will, he inarguably called 911 to obtain help from law enforcement because his daughter was not brought to him at the time requested. While the undersigned understands Grievant may well have been frustrated by having to wait for his daughter, and concerned she would be late for her doctor's appointment, calling 911 for this reason and under these circumstances was an unwise and unjustifiable measure. There were certainly other, more reasonable, alternatives available to Grievant that come readily to mind. For example, having a family member, friend or associate call the school to inform school officials of the situation. Based on the foregoing, the undersigned finds Grievant chose to report an emergency where none existed. As such, Respondent proved Grievant willfully violated the law in reporting a false emergency, thereby breaching the Code of Conduct at Rule of Conduct No. 22. 
In addition, this conduct, which was particularly inexplicable in a Correctional Officer, constitutes a further violation of the Code of Conduct at Rule of Conduct No. 19, which requires Respondent’s employees to “ … conduct themselves, whether on or off duty, in a manner which earns the public interest and confidence inherent to their position.” The maximum-security facility setting requires order and discipline. Grievant’s “911” call to report a false emergency exhibited impulsivity and a lapse of judgment. The public cannot be confident that a Correctional Officer who falsely reports an emergency while off duty is capable of the discipline and good judgment required by his/her work in a maximum-security correctional facility. Therefore, Respondent has established Grievant was dismissed for “good cause,” because his cited misconduct was, “of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965). 
Grievant apparently allowed his emotions to dictate an unjustified call to 911. In his position as a Correctional Officer II, it is imperative that Grievant is capable of evaluating when situations are truly dangerous and appreciating what circumstances actually constitute an emergency. Additionally, as a Correctional Officer II, Respondent expects Grievant “to interact with inmates to facilitate their development and … improvement in … social skills … also to encourage positive behavior changes,” which obviously requires Grievant to model reasonable behaviors and sound judgment. Unfortunately, in reporting a false emergency, Grievant revealed that he lacks the self-restraint and discipline required in his position.
 As such, Respondent proved a rational nexus existed between Grievant's off-duty conduct and his ability to exercise the judgment and self-discipline necessary to perform in his position as a COII. See, supra, Golden v. Board of Educ. of Harrison County, 169 W.Va. 63, 285 S.E.2d 665 (1981). 
Finally, The West Virginia Supreme Court of Appeals has stated, “the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct.” Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985). See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982). In this grievance, a Sergeant who believed he may have worked with Grievant for approximately 3 to 5 days, if at all, testified at hearing. He seemed to recall virtually nothing about his brief work with Grievant, never supervised Grievant or reviewed his performance and, as such, could offer no testimony in support of mitigation of the disciplinary measure taken. 
Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); “In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a "rational nexus" between the conduct performed outside of the job and the duties the employee is to perform.” Syl. Pt.2, Golden v. Board of Educ. of Harrison County, 169 W.Va. 63, 285 S.E.2d 665 (1981). 
3. Respondent established by a preponderance of the evidence that Grievant violated the West Virginia Regional Jail Authority Code of Conduct at Rule of Conduct No. 22 when he intentionally violated state law by falsely reporting an emergency incident, which constituted misconduct of a substantial nature and justified his termination.

4. Respondent failed to prove Grievant intentionally violated any applicable laws or ordinances by trespassing or committing battery, as charged, or that he violated the West Virginia Regional Jail Authority Code of Conduct at Rule of Conduct No.  22 in this connection.  

5. “If the State employee’s activities outside the job reflect upon his ability to perform the job or impair the efficient operation of the employing authority and bears substantial relationship to the effective performance of the employee’s duties, disciplinary action is justified … “Thurmond v. Steele, 159 W.Va. 630 at 634, 225 S.E.2d 210 at 212 (1976). "In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a ‘rational nexus’ between the conduct performed outside of the job and the duties the employee is to perform." Syl. Pt. 2, Golden v. Board of Educ. of Harrison County, 169 W.Va. 63, 285 S.E.2d 665 (1981).  
6. Respondent proved a rational nexus between Grievant’s off-duty misconduct of reporting a false emergency and his continued employment as a Correctional Officer II at the Southern Regional Jail.

7. 
An allegation that a disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995); see also, Martin v. West Virginia State Fire Commission, Docket No. 89-SFC-145 (Aug. 8, 1989).

8.
Grievant failed to demonstrate that the disciplinary measure of dismissal was disproportionate to the offense, arbitrary and capricious, or an abuse of discretion by Respondent.
For the foregoing reasons, this grievance is hereby DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE: January 29, 2016
__________________________







Susan L. Basile







Administrative Law Judge
� On January 20, 2015, the State of West Virginia agreed to defer prosecution of three pending charges against Grievant of battery, trespassing and reporting a false emergency and entered into a six-month pre-trial diversion agreement with Grievant. After Grievant completed the terms and conditions of the pre-trial diversion agreement, the charges against him were dismissed on July 20, 2015, he returned to work after his suspension, and was given full back pay for the period of the suspension.








� Mr. Whitt was aware Grievant’s daughter had an IEP, but did not specifically recall her diagnoses that compelled the IEP. 





� This charge was subsequently dismissed and re-filed on or about October 22, 2014, alleging Grievant committed the offense of battery upon a school employee, Fayette County Magistrate Court, Case Number 14M-1913.


� On August 22, 2015, Grievant was again arrested by the Fayette County Sheriff’s Department and charged with two counts of domestic battery for striking his wife and brother-in-law, Fayette County Magistrate Court case numbers 15M-1718 and 15M-1719.  On December 15, 2015, Grievant pleaded guilty to the offense of battery related to this incident.








� The letter of termination stated that after Grievant satisfied the terms of the Pre-Trial Diversion Agreement, Respondent provided him with back pay for the entire period of his suspension. This seemed to indicate Respondent believed Grievance's paid period of suspension resulted in a violation of the Rule in that, i.e., the suspension used state work time for Grievant’s “personal business,” or “wasted” state time. Respondent did not develop this argument. 


�Grievant's counsel objected to introduction of evidence of prior “incidents,” if any, involving Grievant and Fayette County Schools and its employees, beyond the three incidents mentioned in the letter of termination, and charges relating to same. The undersigned ruled that the testimony at the Level III hearing concerning other incidents would be limited and might not be considered relevant. The undersigned hereby determines that the evidence should properly be limited to the incidents cited in the letter of termination, which included a charge of trespass by Grievant on November 5, 2014. However, in his post-hearing filing, Grievant described past issues between Principal Whitt and Grievant; ostensibly to explain the tension between the two and refute the charge of battery. Therefore, in limited exception to the above ruling, the undersigned has considered evidence of such past issues, as relevant to determining whether Grievant committed battery.





� Principal Blume testified Grievant waited across the road to pick up his daughter, as planned, and Deputy Sgt. Mooney did not provide any evidence of trespass by Grievant that day. Thus, the charge of trespass on school grounds on December 17, 2015, was unsupported by the evidence. Grievant was also charged with trespass on an earlier date, November 5, 2014. This charge was mentioned in Grievant's letter of dismissal, and formed part of the basis for his termination. Though Respondent elicited testimony concerning whether Grievant trespassed on school grounds on December 17, 2014, Respondent did not provide any evidence of the alleged trespass, on or about November 5, 2014.











� Given that Grievant has been convicted of battery, which is a felony, he is forbidden to possess firearms, which necessarily prevents him from future employment as a Correctional Officer II. (See footnote 3).


� See West Virginia W. Va. Code § 61-6-20.
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