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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GORDON ANDERSON,


Grievant,

v. 






DOCKET NO. 2015-1581-HanED

HANCOCK COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

This grievance was filed by Grievant, Gordon Anderson, on June 16, 2015, against his employer, the Hancock County Board of Education.  The statement of grievance reads:

In May 2011 I went into executive session with the Hancock County Board of Education asking them to consider establishing a Coordinator Pay Scale.  At this time Patsy Brancazio reacted very unprofessional by yelling and was visibly upset.  After numerous conversations with Jerry Durante and being told they can’t do something for just one person or one group I accepted nothing would be done.  After hearing talk and asking for information using the Freedom of Information Act I was able to confirm the last two coordinators hired indeed were paid from the Hancock County Administrative Pay Scale.  Obviously the Board had looked into the pay scale and adopted the Hancock County Administrative Pay Scale as the coordinators pay scale.  I did ask under the freedom for the dates the two coordinators began receiving their pay from that scale but did have not [sic] received this information.

As relief Grievant seeks,”to be paid from Hancock County Administrative Pay Scale on my 200 day contract retroactive to the date the two coordinators started receiving pay based on Hancock County Administrative Pay Scale.  I currently have 20 years with the county and with my credit for work experience, it places me at Masters+45 with 33 years.”


A hearing was held at level one on August 25, 2015, and a level one decision denying the grievance was issued September 3, 2015.  Grievant appealed to level two on September 16, 2015, and a mediation session was held on January 7, 2016.  Grievant appealed to level three on April 20, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on September 13, 2016, at the Grievance Board’s Westover office.  Grievant represented himself, and Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision at the conclusion of the level three hearing on September 16, 2016, as the parties declined to submit written Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant is the Coordinator of Vocational Services and is paid under the teacher pay scale, but believes he should be paid using the administrative pay scale, which would result in a higher salary, as are two of the six employees who are Coordinators.  Respondent argued the grievance was not timely filed.  This grievance was timely filed as it alleges pay disparity, which falls within the continuing practice exception.  As to the merits of the grievance, Grievant was not similarly situated to the two Coordinators being paid under the administrative pay scale, and did not demonstrate any discrimination or favoritism, or that he was otherwise entitled to be paid under the administrative pay scale.


The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant has been employed by the Hancock County Board of Education (“HBOE”) for 21 years, and has been the Coordinator of Vocational Services at the John D. Rockefeller Career Center since 2001.  He is compensated in accordance with the salary scale for teachers, under a 200-day contract


2.
Grievant’s supervisor is the Director of the Career Center.  Grievant’s supervisor is responsible for the proper functioning of the Career Center.  Grievant performs the evaluations of the custodians employed by HBOE at the Career Center, and his primary responsibility is disciplining students at the Career Center.  He is also responsible for testing at the Career Center, and he works with the adult programs.


3.
HBOE has had an administrative pay scale in place for several years.  Grievant’s salary is not calculated from the administrative pay scale.


4.
On May 7, 2015, Grievant heard from an unnamed source that some HBOE employees who were Coordinators were being paid based on the HBOE administrative pay scale.


5.
In an effort to confirm the rumor he had heard, on May 8, 2015, Grievant sent a Freedom of Information Request to HBOE addressed to HBOE employee Joe Campinelli, requesting a list of all Coordinators employed by HBOE, their contract term, salaries, whether they were being paid based on the administrative pay scale, and the “date those contracts went into effect.”  Grievant also inquired as to what his own salary would be if he were paid from the administrative pay scale.  Mr. Campinelli responded to Grievant stating he needed to direct his inquiry to the Superintendent.


6.
On May 18, 2015, Grievant sent the same Freedom of Information Request to HBOE Superintendent Suzan L. Smith.  Superintendent Smith responded to Grievant by letter dated May 21, 2015, providing all the information Grievant requested except the “date those contracts went into effect.”


7.
Grievant meant by the “date those contracts went into effect” the date the Coordinators’ salary began being calculated based on the administrative pay scale.  This information was provided to Grievant at level two of the grievance procedure.


8.
Grievant “knew, as of May 21st of 2015, that other people who were coordinators were being paid under the administrative pay scale.”  Level one transcript, page 42, testimony of Grievant.


9.
As of May 21, 2015, HBOE employed six individuals who were considered Coordinators.  Two of those six employees were being paid based on the administrative pay scale, Matt Shepherd, Coordinator of Transportation, and Erica Sauer, Coordinator of Special Education.  Grievant’s salary at that time was listed as $59,477.00.  The letter states that if Grievant were being paid based on the administrative pay scale his salary would be $63,325.00.  By letter dated June 1, 2015, Superintendent Smith clarified that the figure previously provided for Grievant’s salary under the administrative pay scale was based on his experience with HBOE.  It stated that if outside years of experience were considered, Grievant’s salary under the administrative pay scale would be $75,592.00.


10.
The job description for the Coordinator of Transportation states that this employee “will direct all school transportation activities, provide for safe and efficient transportation of all students, supervise the maintenance and repair of vehicles, buses, and other mechanical and mobile equipment used by the school system. . . . coordinate all training, drug and alcohol testing, inspections, and maintain all records required by the West Virginia Department of Education as well as provide public relations to the community, parents, and schools regarding the transportation department.  This person will work directly with the Superintendent of Schools to provide for an efficient transportation system.”


11.
The job description for the Coordinator of Special Education states that this is a 260/261-day position which reports to the Superintendent of Schools or her designee.  It states that this employee will “use leadership, supervisory, and administrative skills to effectively carry out assigned duties in promoting the educational development of each special needs student within Hancock County schools.”  The job description states that this employee will have a number of responsibilities, including coordinating “the evaluation of curriculum and program(s) in Special Education,” monitoring “Special Education programs functioning in Hancock County Schools,” developing “budget recommendations and provide expenditures’ control on established budgets for special education,” overseeing “the Special Education Extended Year Program,” and coordinating and overseeing the autism program.


Discussion

Respondent asserted this grievance should be dismissed as untimely filed.  The burden of proof is on the respondent asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Craig v. Dep't of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999); Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the respondent meets its burden of proof, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory timelines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).  If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).


West Virginia Code  § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  West Virginia Code § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . ..

“‘Days’ means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.”  W. Va. Code § 6C-2-2(c).


The time period for filing a grievance ordinarily begins to run when the employee is unequivocally notified of the decision being challenged.  Kessler, supra. See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).  However, under the “discovery rule exception” to the statutory time lines, as addressed by the Supreme Court of Appeals of West Virginia in Spahr v. Preston County Board of Education, 182 W. Va. 726, 391 S.E.2d 739 (1990), the time in which to invoke the grievance procedure does not begin to run until the grievant knows of the facts giving rise to a grievance.  Respondent first argued that the grievance had to be filed within 15 days of May 7, 2015, when Grievant first heard that some Coordinators were being paid under the administrative pay scale.


It has been found by the Grievance Board that when a Grievant makes inquiries to confirm the facts before filing a grievance, this falls within the discovery exception, and the date from which the grievance must be filed is the date the Grievant receives confirmation of the facts.  Kiger v. Monongalia County Bd. of Educ., Docket No. 05-30-062 (May 31, 2005).  In this case, Grievant had heard on May 7, 2015, that some HBOE Coordinators were being paid under the administrative pay scale.  Rather than file a grievance based on rumor, he submitted a Freedom of Information Request and waited until he had the information in hand which he believed confirmed his rumor.  This falls within the discovery exception.  The timeline for filing the grievance did not begin to run on May 7, 2015.  Myers v. Monongalia County Bd. of Educ., Docket No. 2012-0674-MonED (April 9, 2013).


Respondent also argued that at the latest, Grievant knew of the facts giving rise to the grievance on May 21, 2015, when Superintendent Smith responded to the Freedom of Information Request.  Although the letter from Superintendent Smith is dated May 21, 2015, Grievant testified on May 21, 2015, that other Coordinators were being paid based on the administrative pay scale.  Fifteen working days from May 21, 2015, was June 12, 2015.  This grievance was not filed until June 16, 2015.


Another exception to the statutory timelines is the continuing practice exception.  A continuing practice may be grieved with each new occurrence.  Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to ten days preceding the filing of the grievance.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).  In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e.[,] the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).


However, “when a grievant challenges a salary determination which was made in the past, which the grievant alleges should have been greater, this ‘can only be classified as a continuing damage arising from the alleged wrongful act which occurred in [the past].  Continuing damage cannot be converted into a continuing practice giving rise to a timely grievance pursuant to Code §29-6A-4(a).  See, Spahr v. Preston Co. Bd. of Educ., [182 W. Va. 726,] 391 S.E.2d 739 (1990).’  Nutter v. W. Va. Dep’t of Health and Human Resources, Docket No. 94-HHR-630 (Mar. 23, 1995).  See also Jones v. Div. of Rehabilitation Services, Docket No. 00-RS-046 (June 22, 2000) (the grievable event in merit increase grievances is ordinarily the failure to receive a merit increase, not learning that others have received merit increases).”  Young v. Div. of Corrections, Docket No. 01-CORR-059 (July 10, 2001).


Grievant is challenging pay disparity.  While he discovered the pay disparity on May 21, 2015, the pay disparity is a continuing practice, which may be grieved at any time.  However, any damages would be limited to 15 days preceding the filing of the grievance.  The grievance was timely filed.

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant has not alleged a violation of any statute, rule, regulation, or policy, nor has he alleged that he is somehow entitled to be paid in accordance with the administrative pay scale.  Grievant’s argument appears to be that he is entitled to be paid based on the administrative pay scale solely because two HBOE employees who have been called Coordinators have been paid from the administrative pay scale.
  Grievant’s argument then, although not articulated as such, is that he has been the victim of discrimination or favoritism.  Respondent argued that Grievant’s duties are not the same as any other Coordinator employed by HBOE, and he is therefore not similarly situated to those employees to whom he has compared himself.


For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).   In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


The only similarity between Grievant and the employees to whom he has compared himself is that all are labeled Coordinators.  Every Coordinator is assigned to a different area of responsibility which bear no resemblance to Grievant’s area of responsibility, and their duties are nothing like Grievant’s.  “‘[E]mployees who do not have the same classifications are not performing ‘like assignments and duties’ . . . and cannot show they are similarly situated for discrimination and favoritism purposes.[’]  Flint v. Bd. of Educ., 207 W. Va. 251, 257, 531 S.E.2d 76, 82 (1999)(per curiam), overruled in part and on other grounds by Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Sisson v. Raleigh County Bd. of Educ., Docket No. 2009-0945-CONS (Dec. 18, 2009); Clark, et al., v. Preston County Bd. of Educ., Docket No. 2013-2251-CONS (July 22, 2014).”  Crockett and May v. Wayne County Bd. of Educ., Docket No. 2014-1698-CONS (Feb. 19, 2015).  The Coordinator of Transportation is a 240-day employee who reports to the Superintendent of Schools and is responsible for the proper functioning of HBOE’s entire Transportation Department.  The Coordinator of Special Education reports to the Superintendent or her designee, and is responsible for the proper implementation of special education services throughout the county.  Grievant reports to the Director of the Career Center, and has a limited area of responsibility at the Career Center, which has nothing to do with transportation issues, and limited responsibility for special education services.  Grievant is not similarly situated to the two Coordinators, out of six, who are paid based on the administrative pay scale.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof is on the respondent asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Craig v. Dep't of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999); Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the respondent meets its burden of proof, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory timelines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).  If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).


2.
West Virginia Code § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . ..


3.
A continuing practice may be grieved with each new occurrence.  Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to ten days preceding the filing of the grievance.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).  In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e.[,] the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).


4.
Grievant is challenging pay disparity.  Pay disparity is a continuing practice, which may be grieved at any time.  However, any damages would be limited to 15 days preceding the filing of the grievance.  The grievance was timely filed.


5.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


6.
 In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


7.
Grievant did not demonstrate that he is being treated differently from any other employee who is similarly-situated to Grievant, or that he is otherwise entitled to be paid from the administrative pay scale.


Accordingly, this grievance is DENIED

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).







 
       __________________________________









      BRENDA L. GOULD

Date:
October 20, 2016


       Deputy Chief Administrative Law Judge
�  There was also evidence placed into the record about policy changes which occurred July 1, 2015, and Coordinators having their titles changed to Directors at that time, which may have affected the way their salaries were calculated.  These changes occurred after this grievance was filed, and are not relevant to this issues set forth in the grievance and will not be addressed.






