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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SUSAN MURRAY, et al.,


Grievants,

v. 






DOCKET NO. 2016-1216-CONS

LEWIS COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

This grievance was filed by Susan Murray, Christina Herrod, Patricia Weaver, Sandra K. Smith, Sandi J. Thompson, and Julia D. Williams, against their employer, the Lewis County Board of Education, on February 8, 2016.  The statement of grievance at level three reads, “Grievants contend they were required to work over the required 37.5 hours per week/7.5 hours per day without additional compensation in violation of county policy and W. Va. Code 18A-4-8.”  As relief Grievants sought, “compensation for all hours worked over 37.5 hours per week/7.5 hours per day prospectively and retroactively to the extent permissable by law and equity.  Grievants also seek interest on all back wages to which they are entitled.”


The parties agreed to waive levels one and two of the grievance procedure.  A level three hearing was held before the undersigned Administrative Law Judge on October 18, 2016, at the Grievance Board’s office in Westover, West Virginia.  Grievants were represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on November 21, 2016, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievants claim that, because Respondent has a policy in place which states that the “normal workweek” for a Secretary or Accountant is 37.5 hours, Grievants are entitled to additional compensation for time worked over 37.5 hours in a week, but less than 40 hours in a week.  Grievants receive additional compensation for any hours worked over 40 in a week.  Respondent’s policy does not in any way provide for such additional compensation when Secretaries or Accountants work more than 37.5 but less than 40 hours in a week, nor have Grievants demonstrated that they are by law entitled to such additional compensation.


The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievants are employed by Respondent, the Lewis County Board of Education (“LBOE”), in various classifications.  Grievant Weaver is a Payroll Accountant, Grievants Thompson and Williams are Executive Secretaries, Grievant Herrod is an Accountant 2, and Grievant Smith is an Accountant 3.  Grievant Murray retired on November 30, 2015, and was classified as an Accountant 3 when she retired.


2.
Respondent has a policy in place entitled Policy 3.47 Service Personnel Wage and Hour Policy, which was last amended March 12, 2012.  This Policy states that  “[t]he purpose of this policy is to ensure that the LCBOE complies with the overtime provisions of the Fair Labor Standards Act (FLSA), regulations of the U.S. Department of Labor, Employment Standards Administration Wage and Hour Division, and all applicable state statutes and regulations related to the compensation of full-time and part-time employees.”  This Policy further states that “[a]ll full-time employees of the Board are expected to work a 40 hour workweek each week.  Board employees may regularly and routinely be scheduled to work less than a 40 hour workweek; however, the Board retains the right to request an employee to perform his/her duties up to 40 hours during a workweek without additional compensation.”  This Policy states that the normal workweek for Secretaries, Accountants and Clerks is 37.5 hours, “[u]nless the workload for the week requires an individual to work additional hours.”  (Emphasis added.)


3.
All the Grievants except Grievants Thompson and Smith work 8:00 a.m. to 4:00 p.m., five days a week, with a one hour lunch break, one-half hour of which is paid, and one-half hour of which is unpaid.  Grievant Thompson’s work hours are 8:00 a.m. to 4:00 p.m., but she has chosen to arrive at work at 7:30 a.m., as it was suggested to her by a previous Personnel Director that she do so.  The record does not reflect Grievant Smith’s work hours.


4.
Grievants work more than 37.5 hours per week when necessary to complete their work.  They are not paid any additional compensation for any hours worked over 37.5 hours per week until they reach 40 hours.  Grievants, are paid for overtime hours worked in excess of 40 hours per week.




Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants pointed to no law, rule, regulation, or policy which sets the number of hours an employee is to work, other than LBOE’s Policy 3.47.  West Virginia Code § 18A-4-8 sets the minimum salary and class titles for school service personnel, based on the pay grade to which the class title is assigned and years of service, for a 200-day minimum employment term.  This Code § states with regard to hours worked:

the minimum monthly pay for each service employee whose employment is for a period of more than three and one-half hours a day shall be at least the amounts indicated in the State Minimum Pay Scale Pay Grade and the minimum monthly pay for each service employee whose employment is for a period of three and one-half hours or less a day shall be at least one-half the amount indicated in the State Minimum Pay Scale Pay Grade set forth in the subdivision.

Other than the three and one-half hour threshold, it does not address the number of hours a school service employee is to work in order to be paid the minimum salary.


Grievants’ argument that they must be paid for hours worked in excess of 37.5 during a week is based on the language of Policy 3.47 which states that a Secretary or Accountant’s “normal workweek schedule” is 37.5 hours.  Grievants suggest that any time worked in excess of 37.5 hours per week constitutes volunteer work, and that because the Policy states that Board may “request an employee” to work up to 40 hours, they must be paid for this volunteer work because “[t]he policy forbids an employee from volunteering to work without compensation,” citing to Section 3.47.15.  This issue has already been addressed by the Grievance Board.  The Policy clearly states that employees “‘are expected to work a 40 hour workweek,’ full-time employees may routinely ‘work less than a 40 hour workweek,’ and the Board may ask an employee to work ‘up to 40 hours during a workweek without additional compensation.’”  Sprouse, et al., v. Lewis County Bd. of Educ., Docket No. 2015-0207-CONS (Apr. 1, 2016).  As was made clear in Sprouse, this Policy does not in any way indicate that a Secretary or Accountant is only supposed to work 37.5 hours a week, that he or she must be paid for hours worked over 37.5, or that if Respondent needs an employee to work more than 37.5 hours a week the employee retains the right to decline that request and if the employee agrees to the request, the employee is somehow volunteering his or her time to the cause.  The Policy states clearly that although Secretaries and Accountants normally work a 37.5 hour workweek, they may work up to 40 hours a week without additional compensation.


Grievants pointed out that they work a vastly different schedule than the bus operators in Sprouse, supra., and that they have to use personal leave when they must take time off work during the day, while the bus operators may not have to do so because of their schedules.  The undersigned fails to see how these differences have any effect on the application of this Policy language. 


Grievant also argued that Respondent’s application of this Policy somehow violates  West Virginia Code § 18A-4-8(d), which states:

A service person may not be required to report for work more than five days per week without his or her agreement, and no part of any working day may be accumulated by the employer for future work assignments, unless the employee agrees thereto.

Grievants assert that “[h]aving a service personnel work less that the normal work day, banking the extra time, and then tacking the extra time on to a subsequent day is exactly what is forbidden by” this Code §.  (Emphasis in original.)  The undersigned also fails to see how this statutory provision is applicable.  There is no evidence that any of the Grievants have been required to report to work for more than five days per week at any time, or that any part of any working day has been accumulated for future work assignments.  Grievants are allowed to make up time they take off for personal matters, up to two hours, if they wish to do so, rather than taking a half-day of leave time, but this practice falls within the qualifying language of the statute that the employee has agreed to this.


Grievants did not demonstrate that Respondent has violated any statute, regulation, rule, policy or practice, or that they are otherwise entitled to additional compensation when they work between 37.5 and 40 hours in a week.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
West Virginia Code § 18A-4-8 sets the minimum salary and class titles for school service personnel, based on the pay grade to which the class title is assigned and years of service, for a 200-day minimum employment term.  Other than setting a three and one-half hour per day threshold, it does not address the number of hours a school service employee is to work in order to be paid the minimum salary.


3.
Grievants did not demonstrate that Respondent violated any statute, regulation, rule, policy or practice, or that they are otherwise entitled to additional compensation when they work between 37.5 and 40 hours in a week.  Sprouse, et al., v. Lewis County Bd. of Educ., Docket No. 2015-0207-CONS (Apr. 1, 2016).


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







        __________________________________









      BRENDA L. GOULD

Date:
November 30, 2016

        Deputy Chief Administrative Law Judge

