THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
MARSHALL HINKLE, et al.,



Grievants,

v.






Docket No. 2015-0807-CONS
WEST VIRGINIA DIVISION OF HIGHWAYS,


Respondent.

DECISION
Grievants
 filed a level one grievance dated January 22, 2015, against their employer, Respondent, Division of Highways (“DOH”), alleging discrimination/favoritism and hostile work environment.  As relief sought, the Grievants request the following: “[e]mployees are seeking relief from distress caused by the actions of the WVDOT and ask that steps are made to insure that discriminatory actions will stop.  Also, ask that [J. E.]
 be transferred to another department, where she would be more productive to the Department of Transportation.”
A level one conference was held on April 16, 2015, and denied by decision dated April 30, 2015.  Grievants appealed to level two on or about May 14, 2015.  A level two mediation was conducted on July 13, 2015.  Grievants perfected their appeal to level three on July 22, 2015.  A level three hearing was held on December 9, 2015, before the undersigned administrative law judge at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievants
 appeared in person, pro se.  It is noted that Grievant Hinkle acted as representative/spokesperson for Grievants. Respondent appeared by counsel, Rachel L. Phillips, Esquire, DOH Legal Division.  This matter became mature for decision on January 15, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievants are employed by Respondent in various positions in DOH District Nine.  Grievants argue that Respondent has engaged in acts of discrimination and favoritism by allowing a coworker to violate rules, neglect duties, and refuse to report to work Snow Removal Ice Control (SRIC).  Grievants further assert that this same coworker has engaged in conduct that has violated the DOP Prohibited Workplace Harassment Policy, and has created a hostile work environment for them.  Respondent denies Grievants’ claims.  Grievants proved their claims of prohibited workplace harassment and hostile work environment by a preponderance of the evidence. However, Grievants failed to prove their claims of discrimination and favoritism by a preponderance of the evidence.  Therefore, this grievance is GRANTED IN PART, and DENIED IN PART.   
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
The nineteen Grievants are employed in various positions by Respondent in DOH District Nine.  

2.
J. E. is employed by Respondent in District Nine. J. E. works with Grievants; however, her specific job classification is unknown.

3.
Grievants and J. E. are coworkers; neither supervises the other.
   



4.
Steve Cole is the District Engineer in DOH District Nine.  He oversees all DOH operations in his district.  

5.
Pat McCabe is the Highway Administrator in Greenbrier County.  Mr. McCabe supervises Grievants and J. E.  Mr. McCabe is responsible for assigning discipline to employees.  The crew leaders and transportation manager do not have the authority to impose discipline on the employees.       


6.
Richard Hines is a Transportation Manager II stationed in Lewisburg.  He has been employed by DOH for twenty-one years.  Mr. Hines supervises the Grievants and reports to Mr. McCabe. 


7.
Doug Lucas is a Crew Leader employed by DOH in Greenbrier County.  He has been employed by DOH for twenty-four years.  Mr. Lucas works with Grievants, and is assigned to supervise them at times.  Michael Murphy is a Crew Leader employed in Greenbrier County.  Mr. Lucas and Mr. Murphy report to Mr. Hines.

8.
J. E. was approved to take leave during SRIC in or about December 2014.   Grievant White’s request for leave during SRIC was denied.  It is unknown how many, if any, other leave requests were granted during SRIC.    

9.
Further, during the 2014-2015 SRIC season, J. E. was called in to work during inclement weather, but she did not answer her phone and did not report for three or four days.  J. E. received no discipline for this conduct.    
10.
The Grievants have reported to work SRIC when they were called without incident.  No one has alleged otherwise, and Grievants have not received discipline regarding reporting to work SRIC.  


11.
J. E. has photographed her coworkers while on the job without their knowledge or consent, and has told them that she has secretly recorded some of her conversations with Mr. McCabe.  It is unknown if J. E. has made audio recordings of the Grievants.  In the weeks before the level three hearing in this matter, J. E. sent at least one photo of Grievant Hinkle, which was taken while on duty, to the DOH safety officer alleging that he was violating safety rules.  The evidence presented indicated that no safety violation was found.  

12.
J. E. has made comments indicating that she would make false allegations of sexual harassment against her male coworkers, including Grievants.  She has further indicated that all she would have to do is make the claim, she would not have to prove it, and the man would have to prove his innocence.  

13.
After J. E. learned of the instant grievance, she stated something to the effect of “Marshall Hinkle filed a grievance on me.  I’m going to have his damn job.”  This comment was overheard by Doug Lucas.  

14.
In or about early 2015, Doug Lucas, Crew Leader, and his crew were working on Teaberry Road.  J. E. was a member of the crew, and was assigned to flag.  She became angry over her work assignment.  J. E. got into a truck and spun the wheels of the truck for 20-25 feet causing gravel to fly toward her coworkers, including Grievants, who were forced to take cover.  No one was injured by the flying gravel.
  Mr. Lucas called Richard Hines, Transportation Manager II, asking him to come down because of the problem.  Mr. Hines went to Teaberry Road and investigated the incident.  Mr. Hines and Mr. Lucas then reported what had occurred to Mr. McCabe.  Mr. McCabe took no action on the report, stating that Mr. Hines and Mr. Lucas were “fabricating things because of who she is.”
  However, Mr. Hines was allowed to pull J. E. in for a meeting on the issue the next morning when she returned to work, and explained that her conduct was unacceptable.       


15.
The parties acknowledge that there is a policy prohibiting the use of cell phones while employees are working.  J. E. regularly uses her cell phone while on the job.  Further, she has been observed by several witnesses sitting in a truck using her cell phone while she should have been out working.  Grievant Bryant was counseled after he once took an emergency telephone call while on duty.  Respondent contends that J. E. has been counseled for her cell phone use.  Grievants have not alleged that they have been disciplined for cell phone use while on the job.  

16.
Given the nature of J. E.’s conduct and the threats she has made, Grievants are afraid to interact with her.  Grievants fear that J. E. will make false allegations against them, get them into trouble, or cause them to lose their jobs.  
17.
J. E. has engaged in unsafe conduct on the job that has endangered the Grievants and the public.    

18.
Because of J. E.’s threats and conduct, Crew Leaders have had to change the workday scheduling in an effort to limit interaction between J. E. and some of the other employees.  

19.
Steve Cole acknowledged that numerous complaints about J. E.’s conduct had been brought to his attention, but he denied that J. E.’s conduct has created a hostile work environment, or met the definition of prohibited workplace harassment.  Mr. Cole acknowledged receiving complaints that J. E. had threatened other employees, that she had retaliated against other employees, and that her conduct violated the DOP’s Prohibited Workplace Harassment Policy.


20.
Kathleen Dempsey is the Director of Human Resources for DOH.  She was aware of the complaints about J. E.’s conduct, as well as her photographing and recording coworkers.  However, Ms. Dempsey did not believe that such violated the Prohibited Workplace Harassment Policy or created a hostile work environment for the Grievants.  Ms. Dempsey noted that there is no policy that prohibits an employee from recording or photographing coworkers while on the job. 


21.
While some members of DOH management were aware of the complaints about J. E.’s conduct, there is no evidence that any investigation was initiated, or that Grievants were interviewed.  Therefore, it does not appear that Respondent considered the impact of J. E.’s conduct on the Grievants, or other coworkers.     
Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievants allege the following in their statement of grievance:  

The WVDOT, Division of Highways, is permitting a female employee, whom of course, falls under a protected class, to willfully and wrongfully ignore the duties and responsibilities of her job, but at the same time, expects her male counterparts to responsibly perform these same duties.  This has resulted in creating a very hostile work environment. (See DOP-P6)

Examples:

(1) This female employee, on the night of 1/11/2015, was supposed to work a standard shift on snow removal and ice control (SRIC) and when the shift was over, only accounted for 27 miles on the snowplow truck.  She was late reporting to work and only had 9 hours instead of 11.5.  This would have been totally unacceptable for anyone else.  This is clearly an example of unacceptable work performance and normally would not be tolerated.  This has a profound effect on her counterparts, as they have to pick up the slack of her neglected roads.
(2)  During the recent holidays, this same female employee was granted annual leave during SRIC duties, and when 2 of her male counterparts asked for annual leave on another occasion, during the same SRIC season, they were denied. . . .This clearly sends a message that different rules apply to persons of a protected class. . .This also has led to creating a very volatile, hostile working environment. (See Policy DOP-P4)

(3)  This same female employee was recently told to perform traffic control for her coworkers on one of the busiest roads in Greenbrier County (US219S), and she was seen by two (2) members of management, as well as, a mechanic, sitting in the pickup, talking on her cell phone, when she was supposed to be diverting traffic away from her fellow employees working in this area.  Her negligence could have easily resulted in one or more of her fellow co-workers being injured or killed in this heavy congested area.  
This constitutes a reason for filing this grievance because of her unprofessional and unacceptable conduct and performance of her assigned duties, as clearly defined by the WV DOP Administrative Rules.  

Grievants raise a number of claims in this grievance.  They have specifically alleged a claim of hostile work environment, or prohibited workplace harassment in violation of DOP Policy P-6.  However, while they do not use the words “discrimination” or “favoritism” in their statement of grievance, Grievants are clearly alleging that Respondent is treating another employee differently than they have been treated, and that the coworker receives preferential treatment.  Respondent denies all of Grievants’ claims, asserting that Grievants’ coworker is treated no differently than any other employee, and that while there have been issues with that other employee in the workplace, such does not rise to the level of hostile work environment, or prohibited workplace harassment.
Discrimination and Favoritism

“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).     “‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish discrimination and favoritism claims under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  


Grievants assert that Respondent treats J. E. differently than the male employees.  Grievants’ main argument is that if any of them had behaved as J. E. has, they would have been disciplined or dismissed from employment.  Grievants further claim that J. E. has been granted annual leave during SRIC when others were not, that she reports to work late, that she is allowed to use her cell phone while on duty while others are not, that she has failed to report to work SRIC when called without any repercussions, and that she is allowed to neglect her duties, perform in an unacceptable manner, and endanger her coworkers.  


The evidence established that J. E. was granted annual leave during SRIC in December 2014, but Grievant White was denied leave during the same time period. There was no evidence presented as to how many other employees requested leave, and whether anyone else was granted leave during that time.  Without more evidence, the undersigned cannot conclude that Respondent has engaged in discrimination or favoritism by granting J. E. annual leave.  It does not appear to be disputed that employees who are on annual leave during SRIC are still required to report in to work if they are called.  J. E. was called to work SRIC several times during her annual leave, but she did not answer her phone for three or four days and did not report to work.  J. E. was not disciplined for this because Mr. McCabe did not ask J. E. when she would be back in town.
  None of the Grievants have failed to report to work SRIC when called, and Grievants are not alleging that they have been disciplined.  Mr. Lucas testified that his people show up when called to work, and that he had never had another employee refuse to report to SRIC.  Further, no evidence presented to establish that anyone had done the same, or similar, things as J. E. and had been disciplined.  While Grievants believe that they would have been disciplined for doing what J. E. did, such is speculative, and not sufficient to prove the elements of their claim.  The same is true for Grievants’ claim about J. E. reporting to work late.  Accordingly, regarding these allegations, Grievants have failed to prove the elements of discrimination or favoritism.  

More than one witness testified that they had seen J. E. using her cell phone while on duty.  Mr. McCabe testified that he had counseled J. E. about cell phone use, just like he would do with anyone else.  Grievant Bryant was counseled, or talked to, once for taking an emergency call while on duty.  Therefore, it appears that Grievant Bryant and J. E. were treated similarly.  What is different is that the evidence suggests that J. E. still regularly uses her cell phone while working.  There was testimony that some have witnessed J. E.’s continued cell phone use, but they had not reported the same to management.  One witness testified that he did not report it because the supervisor was with him and witnessed it as well.  Continued misconduct cannot be dealt with, or corrected, unless it is reported.  Grievants follow the rules and do not use their cell phones while on duty.  Their argument is that J. E. is allowed to break the rules.  The evidence presented suggests that J. E.’s continued cell phone use may not have been reported. While the undersigned understands Grievants’ frustration, discrimination and favoritism have not been proved regarding this allegation.       

Grievants also assert that J. E.’s job performance is lacking and that they are held to higher standards.  Grievants asserted that J. E. did not plow roads that she was assigned, but had reported the same were completed.  Mr. McCabe testified that such had not been reported to him, and there was no evidence to the contrary.  There was also testimony that J. E. refuses assignments, that she sometimes would not make attempts to plow roads or put the chains on the truck.  Again, there was no evidence presented that these things were reported up the chain of command so that they could be addressed.  Why they were not so reported is another issue.  Grievants have not claimed that they have acted as J. E. and received discipline, or different treatment.  Again, Grievants only speculate that they would not be allowed to behave as J. E. has behaved.  As such, Grievants have not proved their claims of discrimination and favoritism regarding this allegation by a preponderance of the evidence. 

Grievants contend that J. E. is allowed to engage in behavior that endangers their safety, and that such would not be tolerated if it were anyone else.  While several examples of J. E.’s conduct were presented, it was never alleged that anyone else ever engaged in any similar conduct, or that any of the Grievants had been disciplined for such alleged safety violations.  Therefore, there is no comparison to be made.  To speculate that no one else would be allowed to get away with such behavior is not sufficient to prove the elements of discrimination or favoritism by a preponderance of the evidence.   
Hostile Work Environment/Prohibited Workplace Harassment
Grievants also argue that J. E. has created a hostile work environment for them in violation of the DOP Prohibited Workplace Harassment Policy, and that DOH has allowed it to occur and continue.  Respondent acknowledges that management has received multiple complaints about J. E.’s behavior toward other employees.  However, Respondent takes the position that J. E.’s conduct does not rise to the level of creating a hostile work environment for Grievants.

DOP’s Prohibited Workplace Harassment Policy
 defines Nondiscriminatory Hostile Workplace Harassment as:

[a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably over burdens or precludes an employee from reasonably performing her or his work.  

Id. at Section II. H.  The policy further describes nondiscriminatory hostile workplace harassment as consisting of, 

[u]nreasonable or outrageous behavior that deliberately causes extreme physical and/or emotional distress.  Such conduct involves the repeated unwelcome mistreatment of one or more employees often involving a combination of intimidation, humiliation, and sabotage of performance which may include, but is not limited to: 1. Unwarranted constant and destructive criticism; 2. Singling out and isolating, ignoring, ostracizing, etc.; 3. Persistently demeaning, patronizing, belittling, and ridiculing; and/or, 4. Threatening, shouting at, and humiliating particularly in front of others.       

Id. at Section III. G.  Section V of this policy, entitled “Responsibilities,” states as follows:
A.
Employees have the responsibility to:


1.
Refrain from all forms of harassment.

2.
Promptly report allegations or observations of harassment to the appropriate individuals (i.e., supervisor, manager, EEO Coordinator/ Counselor, or human resources).

3.
Fully cooperate in and not interfere with any employer-authorized investigation.

4.
Not retaliate against those who participate in the complaint and/or investigation process.


5.
Participate in required training.

6.
Acknowledge understanding of and compliance with this policy by signing the Prohibited Workplace Harassment Acknowledgement Form (Appendix A).

B.
Appointing authorities have the responsibility to:

1.
Monitor the work environment to ensure that it is free of harassment.

2.
Promptly investigate complaints of harassment.

3.
Enforce this policy and take immediate and appropriate action to address violations.

4.
Ensure that complainants, falsely accused individuals, and/or persons interviewed regarding complaints suffer no adverse impact in their employment or retaliation.

5.
Ensure that confidentiality is maintained by keeping all information regarding a complaint of harassment in a separate, confidential file with access restricted to appropriate individuals on a need-to-know basis.  

6.
Ensure that all employees receive appropriate training and that supervisory personnel complete Division of Personnel training on the Prohibited Workplace Harassment Policy.
7.
Ensure that all required reports are provided to the State EEO Office.

8.
Post the Prohibited Workplace Harassment Poster (Appendix B) at conspicuous locations throughout the agency.

9.
Communicate this policy to all employees through inclusion in the orientation process of all new employees, and by making it readily available at all work locations.

10.
Maintain the signed Prohibited Workplace Harassment Acknowledgment Form (Appendix A) in each employee’s agency personnel file. 

This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment. See Lanehart v. Logan County

Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any “mathematically precise test.” Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, “the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances.” Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances “may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance,” but are by no means limited to them, and “no single factor is required.” Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).
“‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).  However, “[m]ere allegations alone without substantiating facts are insufficient to prove a grievance.”  Baker v. Bd. of Trustees/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998)(citing Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995)).
Oddly, the parties do not appear to dispute most of J. E.’s conduct.  The main dispute lies in whether her actions have created a hostile work environment for Grievants, or violated the Prohibited Workplace Harassment Policy.  The evidence presented establishes that J. E. has threatened to falsely accuse her male co-workers, including Grievants, of sexual harassment.  J. E. has also made statements to her male co-workers, including Grievants, to indicate that she secretly recorded conversations with people at work.  J. E. has also made vague threats “to get” her male coworkers.  J. E. has photographed her coworkers with her cell phone, while on duty, without their knowledge or consent.  She has then sent at least one of these photos of Grievant Hinkle to Ms. Ball alleging a safety violation; however, no safety violation was found.
  J. E. also threatened “to have [Grievant Hinkle’s] job” after she learned about the instant grievance.  

Steve Cole acknowledged that these numerous complaints about J. E.’s conduct had been brought to his attention, but stated that he did not believe that J. E.’s conduct has created a hostile work environment for Grievants, or met the definition of prohibited workplace harassment.  Specifically, Mr. Cole testified that he was aware of complaints that J. E. had threatened other employees, that she had retaliated against other employees, and complaints that her conduct violated the DOP’s Prohibited Workplace Harassment Policy.  Mr. Cole testified that such complaints have been dealt with multiple times, but that they have “a bad employee with a horrible work record,” and it takes a lot of time to address these issues.  Mr. Cole also testified that DOH has addressed J. E.’s threatening of other employees with her, and that is as far as it can go to provide protection to the other employees.
  No evidence was presented to suggest that any official investigation into the complaints about J. E. was ever conducted, or that any of the Grievants were interviewed.    
However, the parties appear to somewhat dispute whether J. E. has engaged in conduct that could have physically injured her coworkers.  For example, Mr. Hines and Mr. Lucas testified about J. E. spinning gravel toward her coworkers on Teaberry Road in 2015, but that no one was injured by the flying rocks.  When they reported the same to Mr. McCabe, he purportedly accused them of fabricating the story.
  Mr. McCabe was not asked about this during his testimony at the level three hearing.  One witness testified that he had seen J. E. talking on her cell phone while she was operating a tractor.  Michael Murphy testified that he had witnessed J. E. engage in conduct that endangered her coworkers, and the public, a number of times while assigned to his crew.  Mr. Murphy testified that while flagging, on more than one occasion, J. E. has allowed cars to drive toward one another in a work zone, causing them to have to “dodge” one another to avoid collision, and that such could have resulted in injuries.  Mr. Murphy also testified that on September 17, 2015, on her own accord, J. E. improperly placed a stop sign under a hill in a work zone because she wanted to go on break and had been told she could not go right then.  Mr. Murphy testified that J. E.’s placement of the stop sign caused a vehicle wreck.  Mr. Murphy testified that he reported the incident to his supervisor in writing on the back of his Daily Work Report, or timesheet, which was presented as an exhibit at the hearing.
  Grievant Judy also testified to having been present when this wreck occurred.  Mr. Murphy expressed frustration that despite his reporting of J. E.’s misconduct, nothing has changed.  Mr. Murphy also stated that because of these types of behavior, he is afraid to allow J. E. to work without his supervision.  

Despite Mr. Murphy’s written report, Mr. Cole and Respondent DOH have denied any knowledge of the wreck that allegedly occurred on September 17, 2015.  Mr. McCabe was not asked about this incident during his testimony at the level three hearing.  There has been no explanation offered as to why upper management at DOH was unaware of Mr. Murphy’s report, or the events of September 17, 2015.  There appears to have been no investigation in to the incident.  The undersigned notes that no formal accident or incident reports, police reports, or written witness statements regarding this incident were offered into evidence.  Further, no evidence was presented to establish the identities of those involved in the alleged wreck, and J. E. was not called as a witness at the level three hearing.  Given this, and Respondent’s apparent lack of knowledge of this incident, the undersigned will refrain from making any specific findings or conclusions regarding the cause of the wreck.         
The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997). 

Mr. Hines, Mr. Lucas, and Mr. Murphy showed the appropriate demeanor, and answered the questions asked of them.  They were not evasive.  They expressed frustration about J. E.’s continued misconduct, and that attempts to discipline her had failed, but they did not appear to have any interest or motive to be untruthful.  They seemed most concerned about DOH operations, getting their work completed, and safety.  Their attitude toward the action was appropriate.  It is further noted that Mr. Hines and Mr. Lucas gave consistent testimony about the Teaberry Road incident, and the reporting of the same.  Mr. Hines, Mr. Lucas, and Mr. Murphy were credible witnesses.   
Five of the six Grievants who appeared at the level three hearing in this matter testified.  Each of them testified in the narrative, but were asked questions by counsel for Respondent and the undersigned.  Their demeanor was appropriate, and they answered the questions asked of them.  They were not evasive.  While they are obviously interested parties, they did not appear untruthful, or to be exaggerating their claims.  Further, they did not give any conflicting testimony.  Each Grievant who testified addressed his own concerns, and specified how J. E.’s behavior and actions affected him.  Each Grievant appeared frustrated, concerned, and genuinely afraid that J. E. would cause him to lose his job, or cause him unwanted problems.  The Grievants did not appear eager to pursue this grievance; they seemed to treat the action as their last resort.  The undersigned finds the Grievants to be credible.  
More than one of the Grievants testified that they feel like targets, and have no protection from J. E.’s false accusations.  More than one of the Grievants testified that filing this grievance was an effort to protect themselves.  Grievants further testified that they are afraid to be alone with J. E., or to ride with her in a vehicle.  Some Grievants, and other witnesses, testified that they try to limit their interactions with J. E. because they fear she will cause them trouble, make accusations, or get them fired.  Several Grievants expressed concerns about their safety, alleging that J. E.’s conduct has placed them in danger, and that they do not trust her to flag for them.  They further contend that J. E.’s conduct interferes with their ability to do their work, and has caused low morale.  One Grievant testified that he just wanted to do his job without having to worry about what J. E. is going to try to do to them, and that J. E.’s continued conduct is interfering with their ability to do so.  This sentiment seemed to be shared by many of the Grievants.  
The evidence presented establishes that, more likely than not, J. E. has engaged in extreme conduct that has caused the Grievants fear and distress.  Her threats have intimidated Grievants, and caused them to fear losing their jobs.  J. E.’s behavior has also caused them to fear for their safety.  Moreover, the Grievants are not complaining of isolated events.  J. E. has been threatening and attempting to intimidate her coworkers, including the Grievants, in various ways for many years.  This conduct appears to have permeated their workplace.  From their perspective, J. E. has continued to engage in misconduct and behavior like none they have ever seen before, seemingly without repercussions.  They would have no reason to doubt that J. E. would follow through on her threats and get away with it.  Given what J. E. has done and said to the Grievants, the undersigned cannot find Grievants’ fear unreasonable.  The fear and the threats have interfered with Grievants’ ability to do their jobs.  For example, Grievants fear interacting with her, and certainly fear being alone with her.   Because of her threats to make audio recordings, some even fear speaking with her.  Others are afraid to ride with her in a vehicle.  She also takes photographs of them with her cellphone while they are working.  This appears designed to be intimidating.  Not only is J. E. openly violating rules about cell phone use, her actions make her coworkers afraid of what she is going to do with the photos.  One Grievant explained that he was afraid that he would get in trouble for statements or images that were taken out of context.  These things make it difficult to work together on a crew.  Further, the evidence presented established that, more likely than not, J. E. has engaged in behavior that risked her coworkers’ physical safety.  J. E.’s conduct, as described herein, meets the definition nondiscriminatory hostile workplace harassment set forth in the DOP Prohibited Workplace Harassment Policy.  It does not matter that J. E. is Grievants’ coworker, and not someone who supervises them.  The Prohibited Workplace Harassment policy and the law regarding hostile work environment is clear that such prohibited conduct can be committed by a coworker.  While the Grievants have argued that J. E. has caused low morale, such is clearly not all they have claimed.  Low morale is not the same as prohibited workplace harassment, or hostile work environment.  However, J. E.’s continued threats, intimidation, and bullying of the Grievants constitute nondiscriminatory workplace harassment, and such has created a hostile work environment for them.  The undersigned would not be surprised if fear of retaliation is the reason some of J. E.’s alleged misconduct has gone unreported.  Therefore, Grievants have met their burden of proving this claim by a preponderance of the evidence.   
The Prohibited Workplace Harassment Policy sets forth certain duties and responsibilities for both employees and employers, or appointing authorities.  Employees are to report allegations or observations of harassment.  Appointing authorities have the responsibility to monitor the work and environment and ensure that it is free of harassment.  They are also to promptly investigate complaints of harassment, enforce the policy, and take immediate and appropriate action to address violations.  Here, J. E.’s conduct in threatening and harassing Grievants was reported to management.  Also, allegations of her violating this policy and creating a hostile work environment were reported.  Mr. Cole and Ms. Dempsey acknowledged that complaints had been made, but testified that they did not believe that the conduct rose to the level of hostile work environment, or violating the Prohibited Workplace Harassment Policy.  It was not clear to the undersigned whether Ms. Dempsey was aware that Grievants alleged J. E. had threatened to falsely accuse them of sexual harassment.  She was not asked specifically about the same, and she was not present in the room throughout the hearing.
  Nonetheless, Ms. Dempsey testified that she was very familiar with the issues with J. E. and indicated that she was aware of J. E. photographing and recording coworkers.  It does not appear that Respondent fully investigated the allegations of hostile work environment, or prohibited workplace harassment.  There was no evidence that any of the Grievants, or any other employees, were interviewed about these claims.  Respondent appears to have viewed J. E.’s conduct as a series of isolated events that caused morale problems.  However, in order to determine whether harassment was occurring, or whether a hostile work environment existed, one would have to find out how J. E.’s conduct was affecting the Grievants.  Management may have looked at J. E.’s actions, but it does not appear that they looked at the results of those actions.   
As relief, Grievants seek “relief from distress caused by the actions of WVDOT and ask that steps are made to insure that discriminatory actions will stop.”  They also ask that J. E. be transferred to another department.  The undersigned notes that Grievants make an implied claim for the harassment to stop.  “‘The Grievance Board is without authority, statutory or otherwise, to order that disciplinary action be taken against another employee. Goff v. Dep't of Transp./Div. of Highways, Docket No. 03-DOH-048 (Apr. 7, 2003); Coster v. W. Va. Div. of Corrections, Docket No. 98-CORR-506 (Feb. 24, 1999); Daugherty v. Bd. of Directors, Docket No. 93-BOD-295 (Apr. 27, 1994). See Daggett v. Wood County Bd. of Educ., Docket No. 91-54-497 (May 14, 1992).’ Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (March 9, 2004).” Shaffer v. Kanawha County Bd. of Educ. & Pauley, Docket No. 2013-0161-KanED (Sept. 19, 2013).  Further, the Grievance Board generally lacks the authority to order adverse personnel action be taken against another employee.  See Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  Given such, the undersigned likely lacks the authority to order J. E. transferred.  However, this Board has ordered a Respondent to “take whatever steps that are appropriate and necessary, utilizing the corrective and disciplinary measures available” to stop harassment when the Respondent was aware of a situation in which an employee was harassing co-workers and took “no meaningful action to correct the situation.”  White v. Monongalia County Bd. of Educ., Docket No. 93-30-371 (Mar. 31, 1994).  In that same case, the Board stated, “[a] board of education bears some responsibility to intervene and stop an employee from engaging in conduct which by definition constitutes harassment.”  Id.  While this is not a case involving a board of education, given the applicable law and the language of the Prohibited Workplace Harassment Policy, the undersigned concludes that Respondent would also have the responsibility to intervene to stop any such prohibited conduct.  
In a more recent case, the Board considered a case in which a grievant was subjected to harassment by a coworker, and his crew leader and immediate supervisor did not take appropriate action to correct the situation, but the executive director took appropriate action, separating the grievant and the coworker, once he was notified of the situation.  In that case, the Board noted that it was unclear whether it could order the continued separation of grievant and the coworker.  Therefore, it ordered Respondent to continue its intervention to prevent further harassment of the grievant by the coworker by “whatever means Respondent deems appropriate.”  See Shaffer v. Kanawha County Bd. of Educ. & Pauley, Docket No. 2013-0161-KanED (Sept. 19, 2013).  In the instant matter, Respondent has not sufficiently intervened to stop J. E.’s harassment of Grievants.  It would, therefore, be appropriate for Respondent to be ordered to take whatever steps that are appropriate and necessary to stop J. E. from harassing the Grievants, and to eliminate the hostile work environment that such has caused.  
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  

2.
DOP’s Prohibited Workplace Harassment Policy defines Nondiscriminatory Hostile Workplace Harassment as:

[a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably over burdens or precludes an employee from reasonably performing her or his work.  

Id. at Section II. H.

3.
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment. See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any “mathematically precise test.” Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, “the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances.” Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances “may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required.” Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).

4.
“‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
5.
“‘The Grievance Board is without authority, statutory or otherwise, to order that disciplinary action be taken against another employee. Goff v. Dep't of Transp./Div. of Highways, Docket No. 03-DOH-048 (Apr. 7, 2003); Coster v. W. Va. Div. of Corrections, Docket No. 98-CORR-506 (Feb. 24, 1999); Daugherty v. Bd. of Directors, Docket No. 93-BOD-295 (Apr. 27, 1994). See Daggett v. Wood County Bd. of Educ., Docket No. 91-54-497 (May 14, 1992).’ Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (March 9, 2004).” Shaffer v. Kanawha County Bd. of Educ. & Pauley, Docket No. 2013-0161-KanED (Sept. 19, 2013).  Further, the Grievance Board generally lacks the authority to order adverse personnel action be taken against another employee.  See Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).

6.
“A board of education bears some responsibility to intervene and stop an employee from engaging in conduct which by definition constitutes harassment.”  White v. Monongalia County Bd. of Educ., Docket No. 93-30-371 (March 31, 1994).  Under the DOP Prohibited Workplace Harassment Policy, appointing authorities have the responsibility to monitor the work environment to ensure that it is free of harassment.  Further, appointing authorities have the responsibility of enforcing the policy and taking immediate and appropriate actions to address violations.  While this is not a case involving a board of education, given the applicable law and the language of the Prohibited Workplace Harassment Policy, Respondent would have the responsibility to intervene to stop any such prohibited conduct.  

7.
Grievants proved by a preponderance of the evidence that J. E.’s conduct as detailed herein meets the definition of Nondiscriminatory Hostile Workplace Harassment, and, therefore, violates the DOP’s Prohibited Workplace Harassment policy.  Grievants further proved by a preponderance of the evidence their claim of hostile work environment.
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED IN PART, and DENIED IN PART.  Respondent shall be ordered to take whatever steps that are appropriate and necessary to stop J. E. from harassing the Grievants, and to eliminate the hostile work environment that such harassment has caused.  

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: March 22, 2016.
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Carrie H. LeFevre








Administrative Law Judge

� Grievants are Marshall Hinkle, Richard White, Danny Hammons, Herbert Harless, Dale McGuire, Brian Robinson, Charles Hazard, III, John Judy, Mark Adwell, Anthony Davis, Shawn Bryant, Tony Martin, Cody Dolin, Larry Boothe, Kenneth Lowe, Sammy Bare, Jerry Loudermilk, Eric Adkins, and William Grimmett, Jr.  


� This individual is not a party to this action, and was not called by either party as a witness at the level three hearing.  The undersigned will refer to this individual by only using her initials.  There is no dispute among the parties regarding the identity of this individual.


� It is noted that only the following Grievants appeared at the level three hearing:  Marshall Hinkle, Richard White, Danny Hammons, John Judy, Shawn Bryant, and Tony Martin.  None of the nineteen Grievants have been dismissed from the case, and, therefore, remain parties to this action.  Upon information and belief, Grievant Hinkle is the Grievants’ representative, and he had authority to proceed in the absence of any of the named individuals.  


� At least one Grievant testified that he sometimes fills in as a crew leader.  However, none of the Grievants regularly hold supervisory positions.  


� See, testimony of Richard Hines; testimony of Doug Lucas, Crew Leader.


� See, testimony of Richard Hines. No explanation was provided to explain Mr. McCabe’s comment about “fabricating,” and Mr. McCabe was not asked about this during his testimony.    


�  DOP-P6 is the Division of Personnel Prohibited Workplace Harassment Policy. See, Respondent’s Exhibit 1. 


� See, testimony of Pat McCabe.


� See, testimony of Steve Cole; testimony of Kathleen Dempsey.


� See, Respondent’s Exhibit 1.


� See, Grievants’ Exhibit 3.


� See, testimony of Steve Cole. 


� Despite this, Mr. Hines testified that Mr. McCabe has tried to address J. E.’s conduct, but that upper management had prevented it.  


� See, Grievant’s Exhibit 1, Michael Murphy’s Daily Work Report dated September 17, 2015.  


� Mr. Cole was present in the room as the agency representative throughout the level three hearing.  Mr. Cole also heard the testimony of the Grievants before he testified.  Mr. Cole testified that he had no knowledge of the wreck alleged to have occurred on September 17, 2015, until he heard witness testimony during the level three hearing.  Mr. Cole did not indicate in any way that he was unaware of the Grievants’ claims that J. E. had threatened to falsely accuse them of sexual harassment prior to the level three hearing.    
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