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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

PAUL H. TOWNSEND,


Grievant,

v. 






DOCKET NO. 2015-1005-KanED

KANAWHA COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

Grievant, Paul H. Townsend, filed a grievance against his employer, the Kanawha County Board of Education, on March 3, 2015.  The statement of grievance reads: “[a]s past practice the mulching at all schools was done on overtime by KCS employees.  I worked doing this for years.  I feel that this was taken from me causing me to lose money that I was making for my family.  I also feel we do it cheaper than contractors.”  As relief Grievant sought, “[a]llow the maintenance employees to mulch the schools like we have always done.  Take the work back away from contractors.”


A hearing was held at level one on March 19, 2015, and a level one decision denying the grievance was issued on April 9, 2015.  Grievant appealed to level two on April 6, 2015.  His appeal was mistakenly included as part of another grievance, and a mediation session was held on June 23, 2015, on this consolidated grievance.  Grievant appealed to level three as part of the consolidated grievance on July 7, 2015, and this grievance was severed from the consolidated grievance by Order dated November 10, 2015.  A level three hearing was held before Chief Administrative Law Judge Billie Thacker Catlett on April 19, 2016, at the Grievance Board’s Charleston, West Virginia, office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by James W. Withrow, Esquire, its General Counsel.  This matter became mature for decision on May 19, 2016, on receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law, and was then reassigned to the undersigned Administrative Law Judge for administrative reasons on September 7, 2016.


Synopsis

Grievant believes Respondent should have continued to employ him to perform mulching duties after his regular assignment for extra pay, rather than engage an independent contractor to perform this work.  Grievant was a Mechanic who was asked if he wanted to spread mulch for extra money after his normal work hours.  Spreading mulch was not one of his duties as a Mechanic, and he did not acquire this extra work by bidding on it or through some rotation list.  Respondent is allowed to enter into contracts for some types of services, and could contract out this work.  Grievant had acquired no right to continue to perform this work.


The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant has been employed by the Kanawha County Board of Education (“KBOE”) for approximately 29 years, and has been a Mechanic for about 3 years, assigned to the KBOE facility at Crede, West Virginia.


2.
As a Mechanic, Grievant performs service on county vehicles.  His regular duties as a Mechanic do not include performing any type of outdoor landscaping or lawn maintenance.


3.
KBOE periodically refreshes the mulch at playground areas at KBOE elementary schools.  Since Grievant has been a Mechanic he has participated in this task, for extra pay, as do other employees assigned to the Crede facility.  Grievant was asked if he was interested in performing this work.  Grievant did not bid on a posted position nor was he called off a rotation list to engage in the mulching work.


4.
Grievant’s work hours are 6:00 a.m. to 2:00 p.m., Monday through Friday.  When Grievant assists with mulching playground areas, he performs this task from 2:00 p.m. to 6:00 p.m., during the week, or on week-ends, incurring overtime at times.  Sometimes he works with another employee, and sometimes he performs mulching by himself.  Other employees in various classifications also performed this work.


5.
The mulching work involves loading bags of mulch stored at the Crede facility, or recently delivered to the Crede facility, onto a truck, transporting the mulch to the elementary school, unloading the bags of mulch close to the playground, and opening the bags of mulch and spreading them on the playground.  The playground areas are to have a 12 inch layer of mulch to prevent injuries.


6.
KBOE has no area where it can store bulk mulch, so it must purchase mulch by the bag.


7.
The bags of mulch sometimes have chunks of mulch which are left by the employees when they are spreading the mulch, and some of the playground areas are situated so that the truck transporting the mulch has to park some distance away and the mulch must be transported to the playground area using a wheelbarrow.


8.
Sometime during the 2014-2015 school year, KBOE decided it would be more efficient to contract with a landscaping company to maintain the mulched areas of the playgrounds.  This company is able to purchase and spread bulk mulch using equipment specifically designed for this purpose.  The equipment has a hose that can be run to the playground area and then the mulch is blown through the hose onto the playground.


9.
KBOE does not employ any personnel whose duty it is to maintain grounds, nor does it employ any personnel who have as one of their duties during their work day the  mulching of playgrounds.


10.
The record does not reflect how often Grievant and other employees spread mulch at playgrounds, or how much time is spent on the task over the course of the school year, or how many persons are needed to perform this task.



Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argued that mulching the playground areas was landscaping work which was “to be performed by employees holding a school service personnel classification title,” citing West Virginia Code §§ 18A-1-1(a) (which defines “school personnel”), 18A-4-8(i)(48) (which provides the definition of the class title “general maintenance”), and 18A-4-8(i)(51) (which provides the definition of the class title “groundsman”), and that bidding out this job to an independent contractor “violates the contractual scheme provided by West Virginia Code § 18A-4-8.  See State ex rel. Boner v. Kanawha County Board of Education, 475 S.E.2d 176 (W. Va. 1996). 


The parties do not dispute that Respondent has the authority to enter into contracts.  The question presented is whether Respondent is required to use employees to mulch the playgrounds.  The issue of when a board of education can contract out particular services has been addressed by the Grievance Board in several cases, and whether an employee must be engaged to perform a particular service depends on the facts of the situation.  An excellent discussion of the case law is found in Jones v. Braxton County Board of Education, Docket No. 00-04-090 (July 28, 2000), aff’d Cir. Ct. of Kanawha County, Civil Action No. 00-AA-140 (Aug. 16, 2001).  The general principles are set forth in several cases.  The Grievance Board has concluded that, “‘[t]he contractual scheme of employment for school personnel does not allow for the hiring of independent contractors to perform the full-time, regular duties of school service personnel positions.  See, [State ex rel. Boner v. Kanawha County Board of Education, 197 W. Va. 176, 475 S.E.2d 176 (1996)]; Ganoe v. Hampshire County Bd. of Educ., Docket No. 97-14-22[9] (July 30, 1997); Dempsey v. Fayette County Bd. of Educ., Docket No. 98-10-357 (Dec. 8, 1998).’  Jones [v. Braxton County Bd. of Educ., Docket No. 00-04-090 (July 28, 2000).”  Goins v. Mercer County Bd. of Educ., Docket No. 02-27-317  (Jan. 15, 2003).  However, “‘[t]here is nothing in Code §§ 18-A-4-8 or 18A-4-8b which requires a board of education to guarantee overtime work assignments to service personnel, nor is there anything which prevents a board of education from contracting out services.  W. VA. Code § 18-5-5; Barnisky/Shafer v. Pocahontas County Bd. of Educ., Docket No. 93-38-027 (Nov. 22, 1993), citing Herald v. Board of Educ., 65 W. Va. 765, 65 S.E. 102 (1909).’  Dempsey, supra.  Dempsey specifically found that the holding in Boner[,] supra, did not apply to situations where the work to be performed by the contract employees did not amount to ‘full-time regular duties of school service personnel.’” Id.  (Emphasis in original.)  However, where the work that has been contracted out is work that falls within the duties of a full-time employee, then that work cannot be contracted out, thus taking the work from school service personnel.  Jones, supra. 


Grievant’s reference to the particular class title definitions is to suggest that the duties being contracted out should be allocated to employees as part of their regular duties.  However, Grievant is not employed in a classification which performs mulching or any type of landscaping or outdoor maintenance activity, nor does Respondent employ any personnel whose job it is to mulch playgrounds as part of their daily work duties.  If Respondent employed personnel as groundsmen, it is possible that one of their duties might be to spread mulch.  Likewise, Respondent might find that general maintenance employees should have as a duty spreading mulch during their normal work hours, if there were time to do so.  However, Respondent does not employ personnel to maintain the grounds and no evidence was placed into the record regarding how much time and personnel is needed for the mulching.  The undersigned cannot determine from the evidence whether the mulching is such that it could be the duty of one or more employees during their regular work day.  If this work were assigned in this manner, however, clearly Grievant would not be assigned this work.  Thus, this analysis becomes purely academic.

 What is known is that the nature of the mulching work is such that it has in the past not been done by employees during their normal work hours, but rather has been offered to certain personnel employed in the Maintenance Department, and Grievant accepted this job as a way for him to make extra money, incurring overtime at times.  Grievant has acquired no entitlement to continue to perform this work in this manner.  Goins, supra.  Under the facts presented, Respondent was not required to offer this work to its employees, and could enter into a contract for this service.


As to Grievant’s argument that Respondent “must provide some rational basis for abandoning” its past practice, Grievant cited no statute or case law in support of this proposition.  Conclusion of Law Number 3 of Kirk, et al., v. McDowell County Board of Education and West Virginia Department of Education, Docket No. 2010-0603-CONS (December 1, 2011), states “[b]oards of education do not have to offer short term, specialized assignments to regular or substitute employees where it can present a sound reason for not doing so.  Goins v. Mercer County Bd. of Educ., Docket No. 02-27-317 (Jan. 15, 2003).”  This Conclusion of Law from Kirk is quoted in Brinkley-Simpkins v. Mercer County Board of Education, Docket No. 2015-0429-MerED (November 6, 2015).  While Goins stated that the Respondent did present “a sound reason for its decision” not to use employees to perform the assignment at issue, it did not state that Respondent was required to do so.  Kirk, et al., does not provide any discussion or support for this proposition other than Goins.  While the undersigned has found no other authority for the proposition that Respondent must present any justification for its decision to switch to an independent contractor to perform this work, the undersigned concludes that Respondent provided sufficient justification for using an independent contractor.

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
The Grievance Board has concluded that, “‘[t]he contractual scheme of employment for school personnel does not allow for the hiring of independent contractors to perform the full-time, regular duties of school service personnel positions.  See, [State ex rel. Boner v. Kanawha County Board of Education, 197 W. Va. 176, 475 S.E.2d 176 (1996)]; Ganoe v. Hampshire County Bd. of Educ., Docket No. 97-14-22[9] (July 30, 1997); Dempsey v. Fayette County Bd. of Educ., Docket No. 98-10-357 (Dec. 8, 1998).’  Jones [v. Braxton County Bd. of Educ., Docket No. 00-04-090 (July 28, 2000).”  Goins v. Mercer County Bd. of Educ., Docket No. 02-27-317  (Jan. 15, 2003).


3.
“‘There is nothing in Code §§ 18-A-4-8 or 18A-4-8b which requires a board of education to guarantee overtime work assignments to service personnel, nor is there anything which prevents a board of education from contracting out services.  W. VA. Code § 18-5-5; Barnisky/Shafer v. Pocahontas County Bd. of Educ., Docket No. 93-38-027 (Nov. 22, 1993), citing Herald v. Board of Educ., 65 W. Va. 765, 65 S.E. 102 (1909).’  Dempsey, supra.


4.
The holding in Boner[,] supra, does “not apply to situations where the work to be performed by the contract employees did not amount to ‘full-time regular duties of school service personnel.’” Goins, supra, citing Dempsey, supra.  (Emphasis in original.)  However, where the work that has been contracted out is work that falls within the duties of a full-time employee, then that work cannot be contracted out, thus taking the work from school service personnel.  Jones, supra.

5.
The work that was contracted out was not work that fell within the full-time regular duties of any employee of Respondent. 


6.
Grievant did not demonstrate that Respondent violated any statute, regulation, rule, policy, or procedure, or that he was otherwise entitled to perform the work at issue as an after-hours assignment.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







        __________________________________









      BRENDA L. GOULD

Date:
October 5, 2016


        Deputy Chief Administrative Law Judge

