WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
IRVING EVERSON,
Grievant,

v.






Docket No. 2015-1328-DOT
DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
Irving Everson, Grievant, filed this grievance against his employer the West Virginia Department of Transportation, Division of Highways (DOH), Respondent, on May 22, 2015.  The grievance statement provides: “Grievant not offered mail carrying job in District 3 as reassignment after on the job injury.”  The request for relief reads, “To be made whole in every way including offer of alternate employment as promised by Respondent.” 
A telephonic conference was held at level one on June 23, 2015.  Grievant had an opportunity to present facts underlying the grievance and submit any documents or statements he deemed relevant.  The grievance was denied at that level by written Order dated June 26, 2015.  Grievant appealed to level two on June 29, 2015, and a mediation session was held on August 19, 2015.  Grievant appealed to level three on August 27, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on December 4, 2015, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by Gordon Simmons, UE Local 170, WV Public Workers Union.  Respondent was represented by its counsel Racheal L. Phillips, Esq., DOH, Legal Division.  This matter became mature for consideration upon receipt of the last of the parties( proposed findings of fact and conclusions of law documents on or about January 4, 2016.  Both parties submitted fact/law proposals.

Synopsis
Grievant specifically grieved that he was not offered a “mail carrying job” (aka Driver 2 position) in District 3.  Grievant was formerly employed by Respondent as a Transportation Worker 2.  Grievant sustained an on-the-job injury that resulted in permanent significant impairment and medical restrictions.  Grievant reached maximum medical improvement and was cleared to light duty work. Grievant is unable to perform the essential functions of his former position with or without reasonable accommodation.   
Much of Grievant’s argument alleges that Respondent had a duty to provide him an employment position pursuant to relevant ADA rules and a prior Grievance Board ruling. Grievant did not meet his burden that Respondent failed to offer him the identified position, which was posted prior to Grievant’s full participation with the agency’s rehabilitation program.  Grievant pursued an open ended indictment of Respondent’s failure to provide Grievant with alternative employment.  Respondent objected to Grievant filing an untimely claim-specific grievance and pursuing an opened ended allegation of misfeasance.  Grievant failed to establish a violation of the specifically alleged offense.  Grievance DENIED.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant was a Transportation Worker 2 Building & Trades (TW2BT) for the Building & Grounds section of District 3.  In 2012, Grievant suffered a severe injury in a work-related accident.  
2. Grievant has not returned to work at DOH since the date of his injury.  On August 8, 2013, Grievant’s physician provided a final medical restriction stating that Grievant has reached maximum medical improvement and can perform “light duty” work with the following limitations: “no lifting more than 5 lbs with left upper extremity, or climbing.  No working at heights.  Patient can do right hand work only.” R Ex 1
3. Grievant cannot perform the essential functions of his former position with or without accommodation.  See Everson v. Division of Highways, Docket No. 2014-0150-DOT (April 17, 2015)
 Joint Exhibit 1
4. Grievant was informed that he may be eligible to receive accommodation under the Americans with Disabilities Act (“ADA”).
 
5. Respondent has a policy governing an injured/ill employee’s return to work and accommodation of employees with disabilities:  West Virginia Division of Highways Administrative Operating Procedures Section II, Chapter 20, Return to Work/Accommodation Policy. R Ex 2
6. Kathleen Dempsey is the Director of Human Resources for Respondent.  Among numerous other recognized responsibilities, Director Dempsey’s duties involve consideration and implementation of personnel actions for employees of WV Department of Transportation, Division of Highways, Respondent.
7. Grievant was contacted by Respondent addressing relevant conditions of his participate in the DOH’s Return to Work Accommodation Program.
  

8. Respondent has established a Reasonable Accommodation Committee. DOH’s Reasonable Accommodation Committee is comprised of individuals from the Human Resources, EEO, and Legal Divisions who review requests for accommodations and determine if they are reasonable and if DOH can provide safe and productive work for the employees, taking into consideration their medical limitations. There are approximately 4 to 5 regular committee members. 
9. The first goal of the Committee is to make accommodations to an employee’s current position to get the employee back into his or her pre-injury job.  When and if that is not possible, the second goal is to find an alternate job assignment that is vacant and for which the employee possesses the minimum qualifications to perform safely and productively. 
10. Grievant reached maximum medical improvement and was released for light duty only.  See R Ex 1 and Joint Ex 1 
11. Respondent’s Reasonable Accommodation Committee, and a prior Grievance Board decision, both found that Grievant could not safely and productively return to his prior position with his medical restrictions.
12. Grievant’s medical restrictions remain unchanged. Grievant L-3 testimony. 
13. Grievant began his participation with Respondent’s Return to Work Accommodation Program subsequent to February 18, 2014.  Grievant officially entered into Respondent’s reasonable accommodation process on or about March, 2014.
14. Respondent posted a job opening for a Driver 2 position in District 3 on January 27, 2014.  The deadline for application was February 5, 2014. R Ex 6 It is assume that the successful applicant was selected and resumed his duties shortly thereafter.
15. Grievant finds fault with the manner in which Ms. Dempsey’s searches for available job assignments for him that may exist with Respondent.
16. Grievant did not apply for the Driver 2 position posted in District 3 between January 27, 2014 and February 5, 2014.
17. Grievant filed the instant grievance on May 22, 2015. Grievant filed the instant grievance more than a year after the selection was made for the posted Driver 2 position. 
18. The duties listed for the position includes heavy lifting.
19. The job description for the Driver 2 position posted among other information specifically provides that “employee will load and deliver mail, equipment parts, and supplies to district counties, expressways and other locations” . . . “position will require heavy lifting.” R Ex 6 
20. Grievant’s grievance statement specifically contends Respondent should have offered him the identified mail carrier position (drivers 2 classification).
21. The exact time period that Grievant became aware of the Driver 2 opening is an issue of contention.  The specific date is not readily known. Grievant’s direct testimony tends to establish a general time period, a generic time coupled to a less than date specific event.  Grievant’s representative identifies this time period to be May, 2015.

22. Grievant finds fault with the manner in which Ms. Dempsey analyses his eligibility for alternative job placement. 

23. Grievant maintains he is more capable than Respondent gives him credit.

24. The instant grievance as filed protested Respondent’s failure to offer an identified job to Grievant.
 
25. Grievant at no time prior to or during the level three hearing made a motion or request to amend his grievance as filed.  Leave was not granted to amend the grievance filed.
26. Other than his own statements, Grievant provided no additional proof for that assertion he could perform work beyond the light duty classification.
27. Grievant’s return to work at less than full duty is governed by both the Division of Personnel’s administrative rule and applicable provisions of Respondent’s policies.  The administrative rule states:
The appointing authority, after receiving approval of the Director, may deny the request to return or continue to work at less than full duty under conditions including, but not limited to, the following: the employee cannot perform the essential duties of his or her job with or without accommodation; the nature of the employee's job is such that it may aggravate the employee's medical condition; a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or, the approval of the request would seriously impair the conduct of the agency's business.

W. Va. Code St. R. § 143-1-14.4.h.2. 
28. Respondent’s Return to Work/Accommodation Policy identified as West Virginia Division of Highways Administrative Operating Procedures Section II, Chapter 20, provides: “It is the policy of Highways to make reasonable accommodations for employees who are deemed by medical practitioners to be temporarily or permanently disabled from performing the essential functions of their currently assigned classification and duties.”  The policy requires the following:

4.2 
In the event the employee reaches maximum medical improvement and is disabled from performing his/her regular duties, Highways shall assess the functional capacity of the employee for the purpose of identifying options for reasonable accommodation.

4.3 
If marginal job functions are the only duties the employee is disabled from performing, the employee’s position may be modified such that the marginal functions will not be required or will be required only to the extent the employee can perform them.  Provided, however, that each case will be considered individually to determine if removal of marginal job functions will place an undue hardship on the organizational unit, and thus constitute an unreasonable accommodation.

4.4 
If an employee is disabled from performing essential job functions, consideration will be given as to whether any form of mechanical or other means can be used to permit the employee to perform the functions. 

4.5
If an employee has reached maximum medical improvement, and no job modification or means can be employed to permit performance of the essential functions of the current position, the employee will be eligible for transfer to another position for which he/she is qualified, and the essential functions of which he/she can perform with or without reasonable accommodation. . . .

4.6 
When an employee has not reached maximum medical improvement, has physical or mental limitations, but has been deemed by a medical practitioner as able to return to temporary modified duty, Highways will assess the current functional capacity of the employee for the purpose of assigning the employee to Transitional Employment. . . .

R Ex 2

Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id. 


It is prudent to first identify the grievance in dispute.  It is significant that the grievance filed and the grievance seemly pursued by Grievant, despite repeated objections, is not necessarily the same grievance.  A Public Employees Grievance Board “administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 159-1-6.2 (2008).  The authority of the assigned ALJ to grant reasonable adjustment to a grievance filed is not at issue. Id.  Grievant at no time prior to or during the level three hearing made a motion to amend his grievance as filed.
What is of issue is Grievant’s ability to file one very specific claim and then pursue another without proper notice or permission.  Respondent objected and was opposed to Grievant’s action with regard to such conduct.  The undersigned concurs with Respondent.  Just as the grievance process is not intended to be a procedural quagmire, it also is not a vehicle for allegation by ambush.
  Respondent is entitled to proper notice.  In the fact pattern of this case, a problem arose with regard to what Grievant specifically alleges as the issue in contention and the much broader issues Grievant pursued with deliberate intent.  The difference is much more than a minor degree of nonfeasance. Leave was not granted to amend the grievance filed. 
The grievance in dispute is Respondent’s failure to offer Grievant an identified mail carrying position in District 3, not whether Respondent has fulfilled its obligation to place Grievant in another position for which he is qualified, if such is available.  The issues may be arguably related but they are distinct grievances.  The grievance as specified by the filed grievance form was incident specific.  Grievant’s claim as filed does not provide carte blanche to pursue related but distinct grievances.  
TIMELINESS
Respondent contends that this grievance is untimely because it was not initiated within the timelines set forth in West Virginia Code § 6C-2-4(a)(1).  Grievant argues that his grievance was timely filed because it was filed in less than fifteen days after receiving notice of the action.  

Timeliness is an affirmative defense.
 There are established and recognized constraints for filing and pursuing a grievance in accordance with the West Virginia grievance statutes and applicable regulations.  See generally, W. Va. Code §§ 6C-2-1 et seq.  To be considered timely, and, therefore, within the jurisdiction of the Grievance Procedure, a grievance must be timely filed within the time limits set forth in the grievance statute.  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).  If the respondent meets the burden of proving the grievance is not timely, the grievant may attempt to demonstrate that he should be excused from filing within the statutory time lines.  See Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 28, 1997).

West Virginia Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1).  Further, West Virginia Code § 6C-2-4(a)(1) sets forth the time limits for filing a grievance, stating as follows:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).   SEQ CHAPTER \h \r 1The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).


In this matter there is a very real issue regarding the timely filing of this grievance. Grievant’s rationale for maintaining that an extension of the filing time period is warranted, is not totally coherent.  Grievant filed the grievance a year after the position in discussion was filled (approximately February, 2014).  Grievant’s contention that he only became aware of the event in May 2015 is suspicious, at best.  Respondent raised the timeliness defense and further noted that it had reasonable and rational basis for selecting the successful candidate.  If proven, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed. 
Grievant is clearly fifteen days beyond the occurrence of the posting event. However, in this matter, Grievant appears to argue that relevant statute language can be interpreted to allow him to file the instant grievance.  Grievant asserts he was unaware of essential facts until informed by another employee, during a conversation at a Kentucky Fried Chicken restaurant.  Grievant’s direct testimony tends to establish a generic time, a less than date-specific event which “allegedly” was within days of Grievant’s May 22, 2015 filing date.  Inferred in Grievant’s contention is some debatable obligation or right to be made aware of the Driver 2 position posted in District 3 between January 27, 2014 and February 5, 2014.  This contention is not established as fact but will be entertained for the time being to further discussion.  
Respondent has the burden of demonstrating Grievant filing is untimely by a preponderance of the evidence.  There is an apparent deficiency in timeliness.  This is abundantly clear from a real world point of view, yet arguably Respondent is unable to disprove Grievant’s less than date specific direct testimony.  It is this legal fiction, the undersigned will winklingly rely upon to reach a discussion of the merits.
 Grievant has previously been informed there are numerous problems with the instant grievance.
 See June 26, 2015 Level One Decision

Merits

While Grievant never actually applied for the posted Driver 2 position (“mail carrier”) Grievant protested that Respondent did not offer or advise him of the position.  To some degree it was contested that Respondent knew or should have known Grievant was interested in the position.  Grievant argued at level three that Respondent has failed to offer Grievant employment as ordered or required by applicable authority.  This concept is intriguing but it is not the same grievance filed on May 22, 2015.  This second question is much broader than whether Respondent unlawfully failed to offer the identified “mail carrier” opening.  It is understood why Grievant may want to change horses in the middle of the stream, but desire alone does not authorize the process.  Grievant did not amend his grievance as filed.  Leave was not granted to amend the grievance filed.  The grievance in dispute is Respondent’s failure to offer Grievant an identified mail carrier position in District 3. 
It is apparent that Grievant wants the decision maker to rely heavily on Grievant’s opinions and interpretations of various situations.  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95‑23‑235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93‑HHR‑050 (Feb. 4, 1993). It is deemed prudent to address the reliability and due weight that is most readily applicable to the witnesses, who testified and provided information in the course of this consolidated grievance.  The undersigned Administrative Law Judge had an opportunity to observe the demeanor of the witnesses, and to assess their words and actions during their testimony.
  Credibility assessments herein were made from direct observations as well as review of the record
Grievant is well a mannered, good natured individual.  He however does not always directly address the questions presented.  Grievant also tends to presents his interpretation(s) as fact.  A layman’s opinion, given in good faith, does not necessarily validate the veracity of the information.  Grievant’s understanding of issues in discussion is not necessarily accurate.  Grievant’s good faith contention that Respondent is legally required to guarantee him employment and “promised” to do such in more likely his interpretation of the situation than actual communication with agents of Respondent.
  The accuracy of the information presented by Grievant is from time to time dubious, e.g., his ability to perform moderate or heavy lifting via his right hand.  Other than Grievant’s verbal statement, he provided no additional proof for that assertion.  Grievant professes he is capable of performing heavy lifting with one hand.  This is interesting but not as credible as the medical evidence/opinion or record. 
Respondent’s Director of Human Resources, Kathleen Dempsey, also a member of the Reasonable Accommodation Committee, testified that Grievant was never specifically promised alternative employment by Respondent.  Grievant professed a steadfast understanding that Respondent was required to provide him with a job.  The testimony of these two witnesses, while seemingly diametrically opposed to one another, may just be a difference of sophistication and familiarity with the subject matter.  As a part of her assigned duties, Ms. Dempsey works with employment issues on a regular basis.  
It is not established that Grievant was specifically “promised” alternative employment.  It is more probable than not that, given the nature of certain testimony or evidence of record, Grievant interpreted various indicators and concluded an iron-clad mandatory commitment.  Grievant’s return to work at less than full duty is governed by several recognized authorities, including the Division of Personnel’s administrative rule and applicable provisions of Respondent’s policies.  Provisions of the Americans with Disabilities Act without question has some direct relevance, but the issue is not as cut and-dry a mandate as Grievant has interpreted.
 The accuracy of the information presented by Grievant is not perceived to be as reliable as Ms. Dempsey’s interpretation of employment issues.  Ms. Dempsey’s opinion is found to be of greater weight than Grievant’s layperson interpretation. 
The position in discussion was posted on January 27, 2014.  Grievant filed this grievance allegedly within a statutorily acceptable time period on May 22, 2015, after he ran into a friend at Kentucky Fried Chicken, in 2015.
  Grievant entered into the reasonable accommodation process with Respondent in March 2015.  Grievant had not yet entered into the program at the time the Driver 2 job was posted.  The position was filled shortly after the posting deadline of February 5, 2014.  It is impossible to overlook the fact that the Driver 2 posting states that the “POSITION WILL REQUIRE HEAVY LIFTING.” R Ex 6  Grievant is released or medically cleared for light duty only. R Ex 1 These facts and relevant information undermines Grievant’s contention that Respondent was obligated to offer the Driver II position as a reasonable accommodation (alternative employment).  Also see June 26, 2015 Level One Decision

Grievant professes he is capable of performing heavy lifting with one hand. This is interesting, but not as credible as the medical release of record.  Respondent is required to place Grievant in another position for which he is qualified if such a position is available.  See Everson v. Division of Highways, Docket No. 2014-0150-DOT (April 17, 2015)  If Grievant believes Respondent is not fulfilling its obligations pursuant to applicable rules and regulations governing alternative employment opportunity then Grievant should file and properly pursue a claim based upon that theory.  Nevertheless, Grievant has failed to establish a violation of the alleged offense of the instant grievance. 

Grievant failed to meet his burden of proof and demonstrate that he should have been offered the Driver 2 position as a reasonable accommodation or that Respondent’s failure to offer him the position was in violation of applicable rule, law, or policy.  There exists reasonable and rational basis for Respondent not to perceive or pursue Grievant as a suitable candidate for the Driver 2 position posted in District 3 between January 27, 2014 and February 5, 2014. 
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. The burden of proof in this matter rests predominantly with Grievant.  Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).

2.  Timeliness is an affirmative defense, and the burden of proving the affirmative defense by a preponderance of the evidence is upon the party asserting the grievance was not timely filed.  Once the employer has demonstrated that a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  See, Higginbotham v. W. Va. Dep’t of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep’t, Docket No. 95-MCHD-435 (Dec. 29, 1995); aff’d, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996); Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991). 

3. West Virginia Code § 6C-2-4(a)(1) sets forth the time limits for filing a grievance, stating as follows:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).  

4. Grievant offered a legal basis to excuse the late filing of this grievance. 
5. Grievant has failed to demonstrate that Respondent actions in failing to offer him the identified position of employment was unlawful. 
6. Respondent established a factual, rational and lawful justification for the action taken in the fact pattern of this matter.  Grievant was unqualified for the position in discussion.
7. Grievant failed to adequately meet the burden of proof recognized for this grievance matter.   Grievant failed to establish a violation of the alleged offense. 
8. Grievant failed to meet his burden of proof and demonstrate that he should have been offered the Driver 2 position or that Respondent’s failure to offer him the position was in violation of an applicable rule, law, or policy.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: February 22, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge

� On August 13, 2013, Grievant filed a grievance requesting to return to work as a TW2BT.  Everson v. Division of Highways, Docket No. 2014-0150-DOT (April 17, 2015) ruled that Grievant could not return to work in his former position, even with a reasonable accommodation.  All findings of fact stated therein is recognized as relevant case law.  Joint Exhibit 1


� It is well-settled that the “Grievance Board does not have jurisdiction to determine whether the ADA has been violated, based upon the West Virginia Supreme Court of Appeal's holding in Vest v. Board of Education of County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995). Adkins v. Dep't of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005); Teel v. Bureau of Employment Programs Workers' Compensation Div., Docket No. 01-BEP-466 (June 10, 2002). See Prince v. Bd. of Trustees/W. Va. Univ., Docket No. 7-BOT-276 (Nov. 5, 1997); Keatley v. Mingo County Bd. of Educ., Docket No. 95-29-257 (Sept. 25, 1995).” Ruckle v. Dep’t of Health andHuman Res., Docket No. 04-HHR-367 (Dec. 22, 2005). Nevertheless, the Grievance Board's authority to provide relief to employees for "discrimination" as that term is defined in W. VA. CODE § 6C-2-2(d), includes jurisdiction to remedy discrimination that would also violate the ADA. In other words, the Grievance Board does have subject matter jurisdiction over handicap-based discrimination claims. Smith v. W. Va. Bureau of Employment Programs, Docket No. 94-BEP-099 (Dec. 18, 1996). See Vest, supra.





� Grievant did not respond an October 10, 2013 letter, so a second letter was sent on February 18, 2014, to which Grievant responded with the requested information. Grievant was notified that, in order to be considered for ADA reasonable accommodation, he would have to submit a request for accommodation form, provide health provider contact information and sign a medical release form.  R Ex 3


� The timeliness of the filing of the instant grievance is a disputed issue. Grievant testified that he was informed by another employee, during a conversation at a Kentucky Fried Chicken restaurant, that a vacancy for a mail carrier’s position in District 3 had been recently filled. 





� Grievant’s claim as filed does not provide carte blanche to pursue arguably related but distinct grievance(s). The grievance as specified by the filed grievance form was not an indictment of Respondent’s total efforts to provide Grievant alternative employment opportunity.  “If” that was Grievant’s intent then he or his representative should have provided notice.


� The purpose of the grievance process is “to provide a procedure for the resolution of employment grievances.” W. VA. CODE § 6C-2-1(a). The Grievance Board has been directed in the past that "the grievance process is intended to be a fair, expeditious, and simple procedure, and not a 'procedural quagmire.'" Harmon v. Fayette County Bd. of Educ., Docket No. 98-10-111 (July 9, 1998), citing Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 393 S.E.2d 739 (1990), and Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989). See Watts v. Lincoln County Bd. of Educ., Docket No. 98-22-375 (Jan. 22, 1999). (Emphasis added.) As stated in Duruttya, supra, "the grievance process is for 'resolving problems at the lowest possible administrative level.'" Additionally, Spahr, supra, indicates the merits of the case are not to be forgotten. Id. at 743. See Edwards v. Mingo County Bd. of Educ., Docket No. 95-29-472 (Mar. 19, 1996). Further, Duruttya, supra, noted that in the absence of bad faith, substantial compliance is deemed acceptable. Morrison v. Div. of Labor, Docket No. 99-LABOR-146D (June 18, 1999). See also Deel v. Bureau of Employment Programs, Docket No. 00-BEP-256D (Nov. 17, 2000). 


� When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner.  See, Higginbotham v. W. Va. Dep’t of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep’t, Docket No. 95-MCHD-435 (Dec. 29, 1995); aff’d, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996); Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).  


� The undersigned will address the merits of this grievance.  If appealed, the issue of timeliness should be reconsider with more earnest.  The issue of timeliness should not be taken likely.


� “As this grievance is non-disciplinary in nature, the Grievant bears the burden of proof by weighing of the evidence. As can be readily seen above, there are numerous problems with the grievance. The Grievant has filed an untimely grievance for not being offered a job for which he could not qualify and for which he did not apply. I could dismiss the grievance for being untimely filed and not say anything more, but I will also address the other issues raised.” June 26, 2015 Level One Decision. 


� The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99�BOD�216 (Dec. 28, 1999); Perdue, supra.





� When asked to identify the basis of his belief, Grievant was unable to identify an agent of Respondent’s who communicated the details of the alleged promise. See level three testimony. 


� Although the Grievance Board has no authority to determine liability under the ADA, consideration of the act may still relevant in the grievance process to determine whether a Respondent’s actions were proper.  See Martin v. W. Va. Dep't of Health & Human Res./Jackie Withrow Hosp., Docket No. 2011-1590-DHHR (May 18, 2012), aff’d, Kanawha County Circuit Court, Civil Action No. 12-AA-79 (December 7, 2012); Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (December 22, 2005); Cf. Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).


� Timeliness is a contested issue. The issue is not forgotten. Nor is it taken lightly, an untimely filing will defeat a grievance and the merits of the grievance need not be addressed nevertheless it was deemed prudent to discuss the merits of this grievance. 





