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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DEBRA L. LAWTON,



Grievant,

v. 






DOCKET NO. 2016-0346-HanED

HANCOCK COUNTY BOARD OF EDUCATION,



Respondent.


DECISION

Grievant, Debra L. Lawton, filed a grievance against her employer, the Hancock County Board of Education, on or about September 4, 2015.  The statement of grievance reads: 

Less senior aides have been assigned shorter schedules than Grievant.  Grievant alleges discrimination/favoritism as defined in W. Va. Code 6C-2-2 and 18A-4-8b and  6C-2-2.

As relief Grievant sought, “equalization of duties or appropriate compensation.”  Grievant is no longer employed by Respondent, having retired at the end of the last school year, so she is now seeking only compensation.


 A conference was held at level one on September 29, 2015, and a level one decision denying the grievance was issued on November 30, 2015.  Grievant appealed to level two on December 7, 2015, and a mediation session was held on March 16, 2016.  Grievant appealed to level three on March 18, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on June 15, 2016, at the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, Respondent was represented by David F. Cross, Esquire.  This matter became mature for decision on July 15, 2016, the deadline for submission of the parties’ written Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant was employed by Respondent as a Transportation Aide, and bid on and was assigned to a particular special needs bus, as was the case with every other Transportation Aide employed by Respondent.  Respondent does not require Transportation Aides to perform any duty except monitoring and assisting the special needs students while they are on the bus.  Some Transportation Aides employed by Respondent worked fewer hours than Grievant, and some worked more hours than Grievant, because the number of hours worked by each was dependent on the schedule of the bus to which they were assigned.  The difference in the number of hours worked was related to the actual job responsibilities of these Aides, and did not constitute discrimination.

 
The following Findings of Fact are properly made from the record developed at  level three.


Findings of Fact

1.
Grievant has been employed by the Hancock County Board of Education (“HBOE”) as a Transportation Aide for 24 years, and at the time this grievance was filed, she was working in the Transportation Department under a 7-hour contract.  Grievant retired at the end of the 2015-2016 school year.


2.
Transportation Aides employed by HBOE bid on a particular bus which transports special needs students, and when they are awarded the position, they are assigned to a particular bus.  Grievant bid on and was assigned to Bus 136, and she has been assigned to that bus for 13 years.


3.
HBOE has 8 special needs bus operators, and only 4 of the bus operators driving those buses have 7-hour contracts.  The rest of the bus operators have 5 3/4 hour contracts.  The bus operator assigned to Bus 136, Don Barr, is employed under a 7-hour contract.


4.
Bus operators who are employed by HBOE under 7-hour contracts are paid for an hour and a quarter hour more per day than bus operators employed under a 5 3/4 hour contract, because they are under contract for an hour and a quarter more per day.


  5.
Transportation Aides employed by HBOE, including Grievant, are not required to perform other services for Respondent when they are not riding the bus.  They are allowed a one-half hour, duty-free lunch.  Consequently, Transportation Aides each work a different schedule, and rarely, if ever, work a 7-hour day.


6.
The bus route for Bus 136 was less than 6 hours a day during the 2015-2016 school year, resulting in Grievant working less than 6 hours a day.


7.
Some other Transportation Aides employed by HBOE under 7-hour contracts, with less seniority than Grievant, worked fewer hours a day than Grievant during the 2015-2016 school year, because of the schedule of the bus to which they were assigned, while some Transportation Aides employed by HBOE under 7-hour contracts worked more hours a day than Grievant.


8.
A Transportation Aide assigned to a bus which is driven by a bus operator with a 5 3/4-hour contract generally will not work more than 5 3/4 hours per day.


9.
Grievant did not bid on any of the buses worked by less senior Transportation Aides who work fewer hours than Grievant, nor would she have bid on any of these buses had the assignments been posted.



Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argued she was discriminated against because less senior Transportation Aides worked fewer hours than she did during the 2015-2016 school year, and Respondent should have assigned part of the Bus 136 route to another less senior Transportation Aide, or assigned part of the Bus 136 route to another bus.  Respondent argued that Grievant was not discriminated against because the difference in treatment was related to actual job responsibilities.


For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


The Supreme Court of Appeals of West Virginia addressed the duties of Aides who ride special education buses in Napier v. The Board of Education of the County of Mingo, 214 W. Va. 548, 591 S.E.2d 106 (2003).   The Court stated,

Insofar as Ms. Napier’s position requires her to be assigned to a specific bus to assist the special needs students riding said bus, it may be said that her daily schedule corresponds to, or is commensurate with, the daily route of the bus to which she is assigned.  As such, the duration of Ms. Napier’s workday is defined by the daily schedule of Bus Number 9607.


The Grievance Board analyzed the Napier decision in Vidrine v. Jackson County Board of Education, Docket No. 03-18-173 (October 31, 2003), concluding that the schedule of an Aide assigned to a school bus “is ‘defined by the daily schedule of [her bus]’” and there was no violation of the statute when her work hours were changed in November.  Citing Napier, Conclusion of Law Number 5 of Vidrine states, “[l]ike bus operators, aides who assist special education students commuting to and from school on school-provided transportation, are assigned duties of an itinerant nature.”


Because Transportation Aides employed by HBOE are employed only to ride a school bus with the children, the hours worked by each Transportation Aide will be different, and may change, according to the bus route assigned to the bus they ride, and the needs of the students who ride the bus, and Grievant is well aware of this.  It is the nature of the job.  Clearly, the differences in the number of hours worked by Transportation Aides employed by HBOE is related to the actual job responsibilities of the position.  Grievant did not demonstrate that she was discriminated against.


As to Grievant’s suggestion that Respondent could have assigned an Aide who worked fewer hours than Grievant to take part of the Bus 136 Route, the undersigned has already ruled on this issue.  Grievant challenged this very same situation for the 2014-2015 school year, in addition to a change in her schedule, and the undersigned denied that grievance in Lawton v. Hancock County Bd. of Educ., Docket No. 2015-0611-HanED (May 27, 2016), stating:

Finally, Grievant asserted that a less senior Aide who was working fewer hours than Grievant, should have been required to ride Bus 136 from 12:15 p.m. to 1:25 p.m.  Grievant presented no legal authority for such a proposition, and the undersigned is unaware of any such authority.

Grievant’s new challenge has once again failed in this regard.  Grievant’s position requires her to ride the bus to which she is assigned, and her schedule is that of Bus 136.  Napier, supra.

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
 “The schedule of an Aide assigned to a school bus is ‘defined by the daily schedule of [her bus].’ ‘Like bus operators, aides who assist special education students commuting to and from school on school-provided transportation, are assigned duties of an itinerant nature.’  Vidrine v. Jackson County Bd. of Educ., Docket No. 03-18-173 (Oct. 31, 2003), citing Napier v. The Bd. of Educ. of the County of Mingo, 214 W. Va. 548, 591 S.E.2d 106 (2003).”  Lawton v. Hancock County Bd. of Educ., Docket No. 2015-0611-HanED (May 27, 2016).


3.
For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


4.
The difference in the work hours of Transportation Aides employed by Respondent are related to the actual job responsibility of each employee.  Grievant was not discriminated against.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







        __________________________________









      BRENDA L. GOULD

Date:
August 22, 2016


        Deputy Chief Administrative Law Judge

