THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
DENZIL DAVIS,


Grievant,

v.






Docket No. 2016-1597-CONS
DEPARTMENT OF HEALTH AND HUMAN

RESOURCES/JACKIE WITHROW HOSPITAL,



Respondent.

DECISION
Grievant, Denzil Davis, filed two expedited level three grievances against his employer, Respondent, Department of Health and Human Resources, Jackie Withrow Hospital (“DHHR”), challenging two suspensions.  The first grievance was dated April 7, 2016, and stated as follows: “[s]uspension without good cause. Retaliation/discrimination.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest & all benefits restored & any further discipline reversed.”  The second grievance was dated April 18, 2016, and stated as follows: “[s]uspension without good cause.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest and all benefits restored.”  The two grievances were consolidated by Order entered May 17, 2016         
A level three hearing was conducted on June 29, 2016, before the undersigned administrative law judge at the Raleigh County Commission on Aging, in Beckley, West Virginia.  Grievant appeared in person, and with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Christopher S. Dodrill, Esquire, Deputy Attorney General.  This matter became mature for decision on August 8, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant is employed as a Health Service Worker by Respondent at Jackie Withrow Hospital.  Respondent argues that Grievant slapped a resident, constituting patient neglect, which warranted his being suspended without pay for ten working days.  Grievant denied slapping the resident and denied committing patient neglect.  Respondent failed to prove by a preponderance of the evidence that Grievant slapped the resident.  Further, Respondent failed to prove that Grievant violated any DHHR or hospital policies.  Therefore, the grievance is GRANTED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Denzil Davis, is employed by Respondent as a Health Service Worker at Jackie Withrow Hospital.  Grievant has been employed at Jackie Withrow for approximately three years.  However, Grievant has been a certified nursing aide (CNA) for fifteen years.

2.
Jackie Withrow Hospital is a state-owned nursing home operated by the Department of Health and Human Resources.  


3.
On April 5, 2016, sometime between 9:00 a.m. and 9:30 a.m., two hospital residents became involved in an altercation in the 3C unit of the hospital.  Grievant and Brittney Moore, a monitor also then employed by Respondent, intervened in the altercation in an attempt to stop it.  

4.
In an attempt to deescalate the altercation, Grievant and Ms. Moore separated the two residents.  Grievant escorted resident C. away from the altercation, and took her to a room.  Ms. Moore escorted resident K. away from C.  Grievant and C. were walking ahead of Ms. Moore and K. in the hallway.  Grievant, and C. went into resident K.’s room instead of her own.  Ms. Moore and K. remained in the hallway outside the room where Grievant had taken C.  

5.
While Grievant and C. were in the room, Grievant had his back to the door and C. was in front of Grievant facing the door.  At some point, C. spat in Grievant’s face and lunged toward him.  In response, Grievant lifted his hands up in front of him.  C. then made some kind of utterance, possibly, saying something akin to “Oh.”  Witnessing this from the hallway, while standing at least six feet behind Grievant, Ms. Moore believed that she saw Grievant slap C. across the face.  

6.
After the incident, Grievant lead C. out of the room and took her to her own room, where C. proceeded to lie down and go to sleep.  

7.
Ms. Moore made a report to hospital administration that she witnessed Grievant slap C. “in the face with an open hand.”  


8.
Angela Booker, CEO of Jackie Withrow, received the report that Grievant had slapped C. on April 5, 2016, at the start of a morning meeting sometime between 9:00 a.m. and 9:30 a.m.  Thereafter, Ms. Booker, Rebecca Marsh, a social worker, and Serena Hamb, the human resources director, went to unit 3C to investigate Ms. Moore’s claim.


9.
During her investigation, Ms. Booker conducted an interview with Ms. Moore, which was recorded and later transcribed.  Ms. Booker also interviewed Veronica Mwanayongo, Renee Hodge, and Whitney Webb, which were recorded and transcribed.
  C. was not interviewed because she is not competent to answer such questions. 

10.
Ms. Booker also went to see C. to check her for any injuries or any indications that she had been slapped.  C. was sleeping when Ms. Booker arrived at her room.  Ms. Booker did not see any marks on C. to indicate that she had been slapped, and she had no injuries.  However, C. has a skin condition that makes her skin appear red.
  

11.
On the day of the incident, Grievant and Ms. Moore gave written statements regarding the incident.  However, those written statements were not produced or placed into evidence at the level three hearing.  


12.
As part of her investigation, Ms. Booker also viewed a video recording from a hallway camera that captured some of the incident on film.  However, according to Ms. Booker, on the video, C. could be seen standing in front of Grievant with Grievant’s back to the door.  Further, C. could be seen spitting at Grievant, and Grievant could be seen raising his hand up and moving forward, “based upon a shadow on the floor.”  However, Grievant could not be seen striking C.’s face.  This video was later erased and no copy of it exists.  As such, it was not presented as evidence at the level three hearing.  

13.
After her investigation, Ms. Booker had Grievant notified that she wanted to meet with him.  Ms. Booker interviewed Grievant with his union representative, Johnny Taylor, present.  Also present at this meeting were Rebecca Marsh, Social Services Supervisor, Serena Hamb, and Donna Ortiz, Director of Nursing.  The interview was recorded and transcribed.
  Grievant attempted to record the interview on his cell phone, but Ms. Booker did not allow him to do so.  Grievant later asked Ms. Booker for a copy of the recording at the April 5, 2016, meeting, and she denied his request.  

14.
During his interview, Ms. Booker, Ms. Marsh, and Ms. Ortiz asked Grievant a number of questions concerning the events following the altercation between the two residents.  A review of the transcript reveals that the interview became so confusing that Ms. Booker stopped the interview and had Grievant write down what occurred.  After receiving the written statement from Grievant, Ms. Booker and Ms. Marsh asked Grievant questions about what was written.  

15.
During his interview with Ms. Booker, Grievant denied slapping Grievant.  However, according to the transcript, Grievant admitted to making contact with C.’s skin when he put his hands up, but commented he did not remember very well because it all happened so fast.   At the level three hearing, Grievant denied making contact with C.’s skin, said he may have made contact with her clothes, but that he did not remember. Grievant alleges that the transcript is incorrect because he did not say he made contact with C.’s skin.  Grievant further explained that he was intimidated during his interview with Ms. Booker and the others, and such is why there were discrepancies in his accounts of the event.  


16.
C. is known to be combative.  Also, C. is known to make utterances and to “cry out” for no particular reason.
  The description of C. during the level three hearing indicates that she can say words and some phrases, but is unable to communicate with others very well, if at all.
  Ms. Booker described her as “not interviewable.”      

17.
Ms. Booker suspended Grievant without pay for seven days pending investigation into the incident.
  


18.
Ms. Booker completed her investigation on April 7, 2016.  She called Grievant on that day and conducted his predetermination conference by telephone.  Present during this predetermination conference were Grievant, Grievant’s union representative, Matthew Hodge, Serena Hamb, Donna Ortiz, Amanda Parnell, and Ms. Booker.  During the predetermination, Grievant was informed that patient neglect, not abuse, was substantiated, and that he would be suspended for ten days without pay for the same.  Further, Grievant was informed that he would be allowed to return to work that night on the 11:00 p.m. to 7:00 a.m. shift.  Further, Grievant was directed to report to work at 10:15 p.m. to watch two videos about caring for agitated residents and to take a “post-test” regarding the subject of the videos.  

19.
Grievant returned to work on April 7, 2016, as directed by Ms. Booker, and reviewed the videos and took the test before starting his shift.  Grievant was returned to unit 3C where C. still resided.  Upon information and belief, Grievant was not separated from C. in any way, and Respondent took no action to prevent Grievant from interacting with, or caring for, C.
20.
As Ms. Booker completed her investigation on April 7, 2016, Grievant was only suspended pending investigation into this matter for two days.  However, those two days were Grievant’s two days off.  Therefore, Grievant lost no pay during this suspension pending investigation. 

21.
By letter dated April 12, 2016, from Ms. Booker, Grievant was informed that he would be suspended from work without pay for ten working days, effective April 16, 2016, through and including April 29, 2016, for patient neglect.  In this letter, Ms. Booker states that her decision to suspend Grievant “complies with Section 12.3 of the West Virginia Division of Personnel Administrative Rule §143CSR1, and the Department of Health and Human Resources (DHHR) Policy Memorandum 2108, Employee Conduct and DHHR Policy Memorandum 2104, Guide to Progressive Discipline.” 


22.
Ms. Booker suspended Grievant instead of terminating his employment because she concluded that any contact between Grievant and C. was not intentional.


23.
 Grievant served his ten-day suspension as imposed, then returned to work in unit 3C where C. was still a resident.  Respondent has not prohibited or limited Grievant’s contact with C.  Upon information and belief, Grievant cares for C. like he does for any other resident. There was no evidence presented to suggest that Grievant has lost any privileges of his CNA certification as a result of the incident with C. Grievant is currently performing his duties as a HSW without restriction.  

24.
Before the April 5, 2016, incident, Grievant had never been accused of abuse or neglect of a patient, and had only minor disciplinary infractions pertaining to attendance in the past.  On all of his annual performance evaluations, Grievant had always met or exceeded expectations.  At the level three hearing, Ms. Booker testified that Grievant “had always been an excellent CNA, and is still a good CNA.”  


Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent argues that it properly suspended Grievant without pay due for patient neglect arising from an incident with a resident of Jackie Withrow Hospital on April 5, 2016.  Grievant denies Respondent’s claims, and argues that Respondent lacked good cause for suspending him.  Respondent asserts that Grievant slapped the resident across the face after the resident spat on him, and that such constitutes patient neglect in violation of hospital policy.  Grievant denies slapping the resident.
The evidence presented demonstrates that there was no indication that the resident had any injuries that would suggest she had been slapped.  Further, the resident’s medical condition prevents her from being able to communicate well, if at all.  There is no video evidence of the incident.  According to testimony, there had been a video recording that captured at least some of the incident, but that video was erased; therefore, it could not be presented as evidence in this matter.  However, Ms. Booker testified that from her review of the video before it was erased, the video did not show Grievant slapping the resident.  Instead, Ms. Booker testified that based upon “a shadow seen on the floor,” it appeared that Grievant raised his hands in front of him after the resident spat on him, but no slap could be seen.
  Therefore, Respondent’s entire case rests on the account of Brittney Moore, the monitor, who asserts that she witnessed Grievant slap the resident.  Ms. Moore testified repeatedly that she was “100%” sure of what she saw.  Grievant denies slapping the resident.  There were no other witnesses to the incident. 
It is noted that while Respondent called only two witnesses in its case in chief, Ms. Moore and Ms. Booker, Respondent included in its Exhibit 1 documents purporting to be the transcripts of the interviews of all those interviewed by Ms. Booker during her investigation.  These transcripts are hearsay.  Under the statues and procedural rules regarding the grievance process, the formal rules of evidence are not applicable in grievance proceedings, except as to the rules of privilege recognized by law.  See W. Va. Code § 6C-2-4(a)(3).  The issue is one of weight rather than admissibility.  This reflects a legislative recognition that the parties in grievance proceedings, particularly grievants and their representatives, are generally not lawyers and are not familiar with the technical rules of evidence or with formal legal proceedings.  Accordingly, an administrative law judge must determine what weight, if any, that is to be accorded hearsay evidence in a disciplinary proceeding. See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Warner v. Dep’t of Health and Human Resources, Docket No. 07-HHR-409 (Nov. 18, 2008); Miller v. W. Va. Dep’t of Health and Human Resources, Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).

 SEQ CHAPTER \h \r 1The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with firsthand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep’t of Health/Kanawha-Charleston Health Dep’t, Docket No. 90-H-115 (June 8, 1990).

In the collective exhibit are the transcripts of the interviews of the following individuals:  Grievant, Brittney Moore, Renee Hodge, Veronica Mwanayongo, and Whitney Webb.  Of these people, only Grievant and Ms. Moore testified at the level three hearing.  Respondent has not asserted that Ms. Hodge, Ms. Mwanayong, and Ms. Webb were unavailable.  It appears that Respondent simply chose not to call them as witnesses.  These transcripts were not prepared by a court reporter, or transcriptionist.  They are not in any way certified, and Grievant has alleged errors in the transcript from his interview.  Further, those interviewed were not placed under oath, and no sworn statements or affidavits were offered for Ms. Hodge, Ms. Mwanayongo, and Ms. Webb.  Accordingly, the undersigned will give no weight to the transcripts of the interviews of Ms. Hodge, Ms. Mwanayongo, and Ms. Webb.  However, as Ms. Moore and Grievant testified, the transcripts of their interviews are entitled to some weight, and, the consistency of their statements should be considered. 

In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 

The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).
Ms. Moore testified at the level three hearing telephonically. While the undersigned could not observe Ms. Moore’s physical demeanor during her testimony, her overall tone was appropriate; however, she spoke very quickly and was difficult to follow at times.  This was exacerbated by counsel for Respondent eliciting narrative testimony from Ms. Moore instead of questioning her.   After the undersigned intervened and instructed counsel to ask questions to break up the narrative testimony, it became less confusing.  Ms. Moore answered the questions asked of her, and was not evasive.  Ms. Moore is not known to have any bias, interest, or motive to be untruthful.  Ms. Moore is not known to have had any animosity toward Grievant.  Further, the incident as described by Ms. Moore is plausible.  It is noted, however, that Ms. Moore testified that when she went to Veronica Mwanayongo right after the incident, before she could say anything, Ms. Mwanayongo said to her “he slapped her, didn’t he?”  However, such is not mentioned in the transcripts of Ms. Moore’s and Ms. Mwanayongo’s interviews with Ms. Booker, and Ms. Mwanayongo did not testify at the level three hearing.
  Also, Ms. Moore testified that she saw a red mark on the resident’s face after the incident, but such is not mentioned in the transcript of her interview with Ms. Booker.
  This statement also contradicts Ms. Booker’s testimony that there were no marks on the resident’s face following the incident to suggest the resident had been slapped.  While there were some discrepancies, overall Ms. Moore was credible. 

Grievant answered the questions asked of him, and he was not evasive.  Grievant also showed the appropriate demeanor.  While Grievant is obviously an interested party, he did not appear untruthful.  Grievant’s version of events is also plausible.  However, Grievant has made inconsistent statements since the investigation that was commenced on April 5, 2016.   During his interview with Ms. Booker, Grievant denied slapping Grievant.  However, according to the transcript, Grievant then admitted to making contact with the resident’s skin when he put his hands up, but commented he did not remember very well because it all happened so fast.   At the level three hearing, Grievant denied making contact with the resident’s skin, but said he may have made contact with her clothes, but he did not remember.  Grievant argues that he did not say he made contact with the resident’s skin during his interview with Ms. Booker, and that the transcript is incorrect.  Ms. Booker denied Grievant a copy of the recording of his interview, and the recording was not presented at the level three hearing.  
Grievant also testified that he was intimidated during his interview with Ms. Booker and her staff, and such is why there were discrepancies in his account of the events.  Grievant’s account of the events of April 5, 2016, and his explanations for his inconsistent statements are plausible.  It is apparent from a review of the transcript of Grievant’s interview with Ms. Booker and her staff that the interview was confrontational at times, particularly in the beginning when Grievant wanted to record the meeting, and it was also confusing.  The confusion appears to be behind Ms. Booker’s decision to stop the interview and direct Grievant to write out a statement.  Grievant was nervous, and Ms. Booker acknowledged the same when directing him to write a statement.
  Further, in addition to Ms. Booker, CEO, Rebecca Marsh, Social Service Supervisor, Donna Ortiz, Director of Nursing, and Serena Hamb, Human Resources Director, were present representing management.  According to the transcript, if such is correct, Ms. Booker asked most of the questions, but it appears that Ms. Marsh and Ms. Ortiz also asked questions.  Grievant being nervous during the interview is understandable as he was called to meet with the CEO, there were four people from management present in the meeting, three of whom were asking him questions, he had been accused of wrongdoing, and was aware that he could be facing disciplinary action.  Given the circumstances, the undersigned cannot find that Grievant was not credible.  
Both Ms. Moore and Grievant were credible, even though they totally disagree as to the events of April 5, 2016.  One of them has to be wrong, but that does not make the other untruthful.  It is very possible that Ms. Moore is mistaken as to what she saw that day.  Ms. Moore was not in the room with Grievant and the resident; she was some distance away in the hallway with the other resident.  Moreover, the video camera that purportedly recorded the event was located in that same area of the hallway where Ms. Moore was standing, and Ms. Booker testified that the video did not show Grievant slapping the resident.  Also, the resident making an utterance that sounded like “oh” or “ow” does not mean she was struck.  The evidence presented suggested that this resident is not always verbal, cannot communicate well, if at all, and regularly cries out and makes utterances without cause.  The undersigned also notes that Ms. Moore made statements during her testimony and interview with Ms. Booker implying that Grievant’s request for a union representative to accompany him to the meeting with Ms. Booker was an indication that he had done something wrong.  Ms. Booker also noted Grievant’s statement that he needed someone to go with him to the meeting with her and her staff in the April 12, 2016, suspension letter.  Ms. Booker further testified that based upon the video recording and what Grievant said, she deduced that something happened.  An employee is entitled to have a representative present during meetings with management where disciplinary action is being contemplated.  See W. Va. Code § 6C-2-3(g).  “If the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right to have a representative present, if she makes such a request.”  Koblinsky v. Putnam County Health Dep’t, Docket No. 2010-1306-CONS (Nov. 8, 2010) (emphasis added). Requesting a representative does not imply wrongdoing, and cannot be held against the employee.  Given the statements made, it is appears likely that Ms. Moore viewed Grievant’s request for a union representative as an indication of wrongdoing.  Such is improper, and certainly could have influenced her testimony regarding the alleged slap, even if inadvertently.  Therefore, given the evidence presented, it is just as likely that Grievant’s version of the events of April 5, 2016, occurred as the version of the events as described by Ms. Moore.  Accordingly, Respondent has failed to prove by a preponderance of the evidence that Grievant slapped the resident, or otherwise improperly made contact with her during the incident that occurred on April 5, 2016.   
Respondent references DHHR Policy Memorandum 2108, Employee Conduct, and DHHR Policy Memorandum 2104, Guide to Progressive Discipline, in its April 12, 2016, suspension letter.  However, Respondent presented no policies at the level three hearing as evidence in this matter, and offered no policy regarding what constitutes patient neglect.  Further, in its proposed Findings of Fact and Conclusions of Law, Respondent cited no law regarding the definition of “neglect” or “abuse” in a setting such as Jackie Withrow Hospital, nor did Respondent discuss the aforementioned policies.  Without such evidence, the undersigned has no way to know which policies are at issue, if they have been violated, or what constitutes “neglect.”  Accordingly, Respondent has failed to prove by a preponderance of the evidence that Grievant violated any of its policies on April 5, 2016.   Therefore, this grievance is granted.  
 
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.

2.
Under the statues and procedural rules regarding the grievance process, the formal rules of evidence are not applicable in grievance proceedings, except as to the rules of privilege recognized by law.  See W. Va. Code § 6C-2-4(a)(3).  The issue is one of weight rather than admissibility.  This reflects a legislative recognition that the parties in grievance proceedings, particularly grievants and their representatives, are generally not lawyers and are not familiar with the technical rules of evidence or with formal legal proceedings.  Accordingly, an administrative law judge must determine what weight, if any, that is to be accorded hearsay evidence in a disciplinary proceeding. See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Warner v. Dep’t of Health and Human Resources, Docket No. 07-HHR-409 (Nov. 18, 2008); Miller v. W. Va. Dep’t of Health and Human Resources, Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).

3.
 SEQ CHAPTER \h \r 1The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with firsthand knowledge to testify at the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in affidavit form; 3) the agency’s explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants’ accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  See Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010), aff’d, Kan. Co. Cir. Ct., Civil Action No. 10-AA-73 (June 9, 2011); Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep’t of Health/Kanawha-Charleston Health Dep’t, Docket No. 90-H-115 (June 8, 1990).

4.
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 

5.
The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  See Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).

6.
Respondent failed to prove by a preponderance of the evidence that Grievant slapped the resident as was alleged, or committed patient neglect.  Further, Respondent failed to prove by a preponderance of the evidence that Grievant violated any of Respondent’s policies.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED.

The ten-day suspension is ORDERED REMOVED from Grievant’s record.  Respondent is ORDERED to pay Grievant ten days of back pay, with interest, and to restore all other benefits which Grievant lost as a result of the ten-day suspension, including leave and retirement benefits.  Further, all references to Grievant being accused of slapping the resident, or committing patient neglect arising from the events occurring on April 5, 2016, are ORDERED REMOVED from Grievant’s personnel file and all other administrative records, or files, maintained by Respondent.  

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: November 17, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� See, testimony of Angela Booker.


� See, Respondent’s Exhibit 1, collection of all of the interview transcriptions.  It is noted that an employee at Jackie Withrow transcribed the interview recordings.  Ms. Booker testified that either Linda Price or Robin Smith prepared the transcripts.  They were not transcribed by court reporter or professional transcriptionist.  Further, the recordings were not offered as evidence in this matter.   


� See, testimony of Angela Booker.


� See, Respondent’s Exhibit 1, transcript.


� See, testimony of Grievant.


� See, testimony of Angela Booker; testimony of Brittney Moore; testimony of Grievant.


� See, Respondent’s Exhibit 2, letter dated April 5, 2016, regarding suspension pending investigation.  


� See, testimony of Angela Booker. 


� See, testimony of Angela Booker.


� See, Respondent’s Exhibit 1, interview transcripts.


� See, testimony of Brittney Moore; Respondent’s Exhibit 1, transcript.  


� See, Respondent’s Exhibit 1, pg. 8.
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