THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JERRY DENNIS GILL,



Grievant,

v.







     Docket No. 2015-1506-DOC

DIVISION OF NATURAL RESOURCES,



Respondent.

DECISION

Grievant, Jerry Gill, is employed by the Respondent, Division of Natural Resources, as a maintenance worker at Pipestem Resort State Park (“Pipestem”).  Mr. Gill filed a level one grievance form dated June 2, 2015, alleging that positions at Pipestem were not being filled based upon the most able and skilled candidates which caused him to be passed over for positions he had applied for.  He also alleged favoritism was occurring. As relief, Mr. Gill seeks for the hiring procedure to be fair, and that he be placed in one of the positions he sought.


A level one hearing was conducted on June 18, 2015, and a decision denying the grievance was issued July 9, 2015. Grievant filed an appeal to level two dated July 21, 2015.  A mediation was conducted on September 3, 2015, which was followed by an appeal to level three dated, September 14, 2015.


A level three hearing was held in Beckley, West Virginia, on December 16, 2015. Mr. Gill appeared, pro se.
   Respondent was represented by William R. Valentino, Assistant Attorney General. The matter became mature for decision on February 9, 2016, upon receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant has been employed at Pipestem for over four decades. For thirty-five years he performed light maintenance in the housekeeping department. In the spring and summer of 2015, Grievant applied for three different positions which had been posted at Pipestem, but was not the successful applicant for any of them.  He asserts that he was the most qualified candidate for each position and should have been selected.

Respondent demonstrated that the decisions regarding the successful candidates were made based upon their credentials, and not extraneous factors such as friendships.  While Grievant may have significant experience in some of the duties related to the positions, he had difficulty providing confirmation of that experience. Grievant did not prove that Respondent’s selection decisions were arbitrary, capricious or the result of unlawful favoritism.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Jerry Gill, has been continually employed by Respondent at Pipestem Resort State Park for forty-two years.  He has been assigned to the maintenance department for the last seven years.  Immediately prior to being assigned to maintenance, Grievant has been employed at Pipestem in the housekeeping department for thirty-five years.

2.
Over the course of Grievant’s tenure in the housekeeping department he has generally performed light maintenance such as changing filters, fixing light fixtures, and other general tasks.

3.
David Caplinger became the Pipestem Park Superintendent on March 1, 2010.  He has been a superintendent in the State park system for more than thirty years. 


4.
Shortly after Mr. Caplinger took the superintendent post at Pipestem, Grievant spoke to him about being placed in the maintenance department so that he might have a better opportunity for advancement.  Because Grievant was already performing light maintenance work in the housekeeping department, Superintendent Caplinger agreed to the transfer and encouraged Grievant to get as much varied experience as he could.

5. 
At one point, a position became available as a maintenance worker for the golf course. Superintendent Caplinger encouraged Grievant to apply for the position because it held a higher pay grade than Grievant’s position.  Grievant applied for and was promoted to the golf course maintenance position. Unfortunately, after a couple of weeks it became clear to Grievant that his allergies would not allow him to continue in that position, and he returned to his position in the maintenance department.

6. 
On March 2, 2015, a carpenter position was posted at Pipestem.  Grievant and several other applicants applied for the position.


7.
When positions become open at Pipestem Superintendent Caplinger follows the following procedure.

· Submits a staffing request to the Division of Personnel (“DOP”) and the DNR State Office.

· An internal job posting is developed and posted.
· Internal applicants may apply and DOP may provide a register of outside applicants who meet the minimum requirements for the position, 

· Appoints an interview panel, usually consisting of three people. Often those people include the manager of the department wherein the position is located, someone from human resources, and an additional person with knowledge of the job.

· A list of questions is developed for the interview which is intended to probe the applicants’ qualifications and aptitude for the particular position. All applicants are asked the same questions.

· Panelists take separate notes regarding the answers during the interviews.

· After the interviews are conducted the panelists meet, compare notes, discuss the applicants and make a recommendation to the Superintendent based upon their view of the best qualified candidate.

· Superintendent Caplinger makes a recommendation to the DNR Central Office and an applicant is offered the job.


8.
This process was followed in filling the carpenter position posted on March 2, 2015. The interview panelists were: Assistant Park Superintendent, Nathan Hanshaw; Building Maintenance Supervisor, David M. “Mike” Ward; and Building Maintenance Assistant Supervisor, Clarence E. “Tim” Slatton. The committee recommended Steven Dick for the position and he was hired.


9. 
Grievant and Mr. Dick were asked the same questions in the interview and their responses were individually scored by the panelists. (Respondents Exhibits 5 & 6).


10.
 The interviewers agreed that Mr. Dick had more documented experience for the position than Grievant.  Grievant’s application indicated that he had several years of carpentry experience. However, the experience was several years old and appeared to be accumulated while working for family and friends. There was no way for the interviewers  to determine if the experience was in paid positions and they were unable to verify much of the experience because the actual employer was not listed or unavailable. Mr. Dick’s experience was more recent, and specified dates, duties, pay and supervisors.  The committee concluded that Mr. Dick had much more verifiable experience than Grievant and they both worked in the maintenance department.
 

11. 
On May 19, 2015, Grievant was sent a letter notifying him that he was not the successful candidate for the position. He filed a grievance contesting this decision on June 2, 2015.


12.
While this grievance was being processed through levels one and two, positions were posted at Pipestem for a Building Maintenance Mechanic and an Auto Mechanic. Grievant applied and was interviewed for both of these position.

13.
Both positions were filled by the standard procedure used by Superintendent Caplinger. See FOF 7, supra. 

14.
The Building Maintenance Mechanic position requires the employee to perform higher levels of maintenance in the park facilities. The interview committee was made up of Assistant Park Superintendent, Nathan Hanshaw; Building Maintenance Supervisor, David M. “Mike” Ward; and one other person.
  The interview panel recommended another candidate for the position because he had more verifiable experience than Grievant.  The panelists had the same issues with Grievant’s experience in this position as they encountered in the previous carpenter position.

15.
The interview committee for the Auto Mechanic position was: Kenny Cooper, Auto Maintenance Supervisor; Tammy Mansfield, Human Resources; and Superintendent Caplinger. 


16.
Grievant listed a great deal of experience working on vehicles in his application, but once again, the work was generally informal and performed for friends and relatives. Grievant is not a certified mechanic.  The panelists recommended Sean Burdette to fill the position. Mr. Burdette has been formally trained and certified as an auto mechanic, and had been working for a commercial garage for some years prior to accepting the position at Pipestem.


17.
Supervisor Cooper is friends with Mr. Burdette. However, it is clear from the evidence that Mr. Burdette was more qualified for the auto mechanic position than Grievant and he would have been the successful applicant had he never met Supervisor Cooper.


18.
Superintendent Caplinger met with Grievant and discussed the problems with the experience he was relying upon to support his qualifications for positions.  He discussed with Grievant the need for the experience to be paid work that was verifiable. Grievant has subsequently made strides in providing more detail for his experience as well as references who could be contacted to verify his prior experience.

Discussion

This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
Grievant alleges that he has been denied opportunities to fill three vacant position because the hiring procedures at Pipestem are unfair and rife with favoritism. Respondent counters that the procedures for filling vacant positions are uniform, fair, and intended to ensure that the most qualified candidate is selected for each position.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).

Respondent demonstrated that a uniform process is utilized to fill vacant positions which occur at Pipestem.  An interview panel is selected from management and other employees familiar with the position and Superintendent Caplinger makes reasonable efforts to eliminate anyone with a conflict of interest related to any candidate from appointment to the interview team. An identical set of questions is asked of all candidates and the team members score the responses independently. The successful applicant is selected based upon criteria established for the position prior to the candidates applying.  There is nothing in this basic process which is arbitrary and capricious.


With regard to the specific selection actions related to the contested positions, the uniform procedures were implemented in each case.  The interview panelists made their decisions based upon the relative education and qualifications of the applicants.  Grievant suffered in the comparison because most of his experience in carpentry and auto mechanics was not verifiable as actual paid employment. It is not unreasonable for Respondent to be concerned about this problem.  If Grievant had been selected for any of the positions, it would be very difficult for Respondent to justify that decision if the experience supporting the choice could not be verified. Grievant did not provide any evidence proving that the procedures were flawed or that Respondent relied upon improper factors in making the choices of the successful applicants. Grievant did not prove that any of the three contested hiring procedures were arbitrary and capricious.

Grievant also argues that the hiring decisions are based upon favoritism rather than qualifications.  SEQ CHAPTER \h \r 1In the grievance procedure, “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. See W. VA. CODE § 6C-2-2(h).  In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52 (2007);See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Morgan v. Dep’t of Transp./Div. of Highways, Docket No. 2008-1714-DOT (May 13, 2009).

Grievant made a number of general allegations regarding favoritism, but only offered evidence that it may have played a role in the selection of Mr. Burdette for the auto mechanic position.  It is not disputed that Auto Mechanic Supervisor Cooper knew Mr. Burdette and may have been friends with him before the position was posted.  Mr. Cooper’s participation on the interview committee reasonably raises concern that his decision might be affected by that friendship. However, the evidence is clear that Mr. Burdette was the more qualified candidate because of his training which lead to formal certification as an auto mechanic.  Grievant did not hold that certification and did not provide evidence of significant experience as a paid auto mechanic.  Consequently, Grievant did not prove by a preponderance of the evidence that the successful applicants for positions at Pipestem were chosen ahead of him for reasons not related to the actual performance of those positions.  Accordingly, the grievance must be DENIED.

Conclusions of Law

1.
This grievance does not challenge a disciplinary action, so Grievant bears the burden of proof.  Grievant's allegations must be proven by a preponderance of the evidence. See, W. Va. Code R §156-1-3. Burden of Proof. "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the party bearing the burden has not met its burden. Id. 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
Selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  
4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).
5.
Grievant did not prove by a preponderance of the evidence that the selection procedure in general or the specific selections decisions contested were arbitrary or capricious.

6.
“Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. See W. VA. CODE § 6C-2-2(h).  
7.
In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) That he or she has been treated differently from one or more similarly situated employee(s);

(b) That the different treatment is not related to the actual job responsibilities of the employees; and,

(c) That the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52 (2007);See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Morgan v. Dep’t of Transp./Div. of Highways, Docket No. 2008-1714-DOT (May 13, 2009).

8.
Grievant did not prove by a preponderance of the evidence that successful applicants for positions at Pipestem were chosen ahead of him for reasons not related to the actual performance of those positions.  
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: March 23, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� At level three it became clear that Grievant was complaining about not being selected for three separate positions.  The selection process had not been completed for all of the positions at the time the initial grievance form was filed.  Respondent agreed to proceed on all three positions and choose not to raise any issues as to whether each had all been technically contested by Grievant while the initial grievance advanced through the process. Additionally, on his grievance form the only relief specifically requested was “for [the process] to be fair level.” Respondent indicated that it was understood that Grievant was seeking to be placed in one of the positions and did not object to hold Grievant to the strict wording of the form.  Respondent’s approach to the hearing, given Grievant’s long tenure at Pipestem, was refreshing.


� For one’s own behalf.  Black’s Law Dictionary 1221 (6th ed. 1990).


� Superintendent Caplinger attempts to avoid any interview panelists who are related to any applicant, or have an actual or reasonably perceived bias toward a particular candidate.  He has removed individuals from interview panels in the past when he discovered that they had strong leanings toward a candidate prior to the interviews. Level three testimony of Superintendent Caplinger.


� Neither Superintendent Caplinger nor the Central Office is bound by the recommendation received through the process, but it is very rare that the recommendation is not accepted.  No examples of a rejected recommendation were offered as evidence.


� There is no indication that the panelists did not believe Grievant had performed the work he listed. But, they concluded they could not rely upon the listed experience to justify a hiring decision because it could not be verified.


� Either Superintendent Caplinger or someone from the Human Resources Department.


� While this evidence relates to matters occurring after the events giving rise to the grievance, it is relevant to demonstrate Superintendent Caplinger’s efforts to help Grievant succeed in his quest for advancement and dispel allegations that there is a movement afoot to deny Grievant opportunities to improve his lot.


� It should not go unmentioned that Grievant has given more than four decades of faithful service to Respondent at Pipestem. His desire to improve his pay and increase his responsibilities is not only understandable but commendable. It does not appear that Grievant’s commitment is unnoticed and unappreciated.  Superintendent Caplinger seems to be making efforts to assist Grievant in his efforts to advance. 
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