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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOSEPH T. JOHNSON,



Grievant,

v.






Docket No. 2014-1008-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES,



Respondent.


DECISION


Grievant, Joseph T. Johnson, filed this action at level one of the grievance procedure on February 19, 2014.  The statement of grievance reads:

Grievant’s rights and property were substantially and adversely affected by the actions of his employing Agency.  Grievant has subsequently been displaced from a full-time permanent position to a temporary full-time status.

Grievant seeks the following relief:

Grievant to be made whole, including but not limited to no loss in seniority, pay, status, and with no extra cost to continue employment.


The level one hearing was waived to level two based on the agreement of the parties.  A level two mediation session was conducted on August 22, 2014.  A level three evidentiary hearing was conducted before the undersigned on October 23, 2015, at the Grievance Board’s Westover office.  Grievant appeared in person and by his representative, David Warrick, AFSCME Council 77.  Respondent appeared by its counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on December 3, 2015.  


Synopsis


Grievant attempted to challenge a level three decision which resulted in placing another employee to the position he occupied.  Grievant asserts the employer was under an obligation to notify him of the grievance resulting in his employment change in order that he could have intervened.  In the instant case, Grievant attempted to demonstrate he was more qualified for the position from which he was removed.  At the time this grievance was initiated, the prior level three decision had become final.  The prior decision was not subject to a collateral attack in a subsequent proceeding involving the same hiring decision.  The employer was under no obligation to notify Grievant of the previous grievance which adversely affected him.  This grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by the West Virginia Department of Health and Human Resources, Bureau of Children and Families and is currently serving as the Community Services Manager 1 for Braxton/Clay counties in Region 1.


2.
Prior to being the Community Services Manager for Braxton/Clay, Grievant served as the Community Services Manager for Calhoun, Gilmer and Wirt counties.  When Grievant was promoted to this position in 2011, Joyce Underwood, another candidate for the Community Services Manager position, filed a grievance claiming that the selection process was flawed and that she should have been promoted to the position.


3.
During the period of time that Ms. Underwood’s grievance was pending, Grievant was Ms. Underwood’s direct supervisor.  Even though Grievant was aware of this action challenging his promotion, Grievant did not intervene nor was he called as a witness in the Underwood grievance.  Grievant states that he did not know he could intervene in the grievance, however, he admits that he was not directly instructed that he could not intervene.


4.
Grievant spoke to his supervisor, Tanny O’Connell, about the Underwood grievance but was not encouraged to intervene.


5.
In December 2013, the Grievance Board granted Ms. Underwood’s grievance which required the Respondent to remove Grievant from the Community Services Manager  position in Calhoun, Gilmer and Wirt counties and place Ms. Underwood in that position.


6.
Respondent informed Grievant that he could either be demoted back to his prior position, which would have made Ms. Underwood his supervisor, or they could temporarily upgrade him to the Community Services Manager position in Braxton/Clay.  Grievant elected to be placed in the temporary position.  While Grievant was in the temporary position, he filed the instant grievance.


7.
Since the position was considered temporary, Grievant was permitted to use a state car to travel to his new office during his regular work hours.  


8.
The Community Services Manager position for Braxton/Clay was subsequently posted and Grievant applied for the position.  Grievant acknowledged that he was told and that he was aware that he would no longer get to use a state car to commute during regular working hours if he was chosen for the position. 


9.
Grievant was chosen for the permanent Community Services Manager position effective July 1, 2014.  At that time, he was required to use his personal vehicle to commute to his office outside of his regular working hours.


10.
As Community Services Manager for Braxton/Clay, Grievant supervises approximately 50 employees and is generally required to be in the office on a daily basis.


Discussion


As Grievant’s claim does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The record is clear that Grievant did not intervene in Ms. Underwood’s grievance challenging Grievant’s placement into the Community Services Manager position in Calhoun/Gilmer/Wirt Counties.  Grievant now seeks to challenge this decision by way of the instant action.  The Grievance Board has long held that an employee cannot use the grievance procedure to attack a final decision rendered in a prior grievance.  Parsley v. W. Va. Div. of Highways, Docket No. 07-DOH-342 (Mar. 14, 2008);  Webster v. Wayne County Bd. of Educ., Docket No. 96-50-119 (Nov. 27, 1996); Epling v. Boone County Bd. of Educ., Docket No. 89-03-562 (Feb. 28, 1990).


The case of Epling v. Boone County Bd. of Educ., Docket No. 89-03-562 (Feb. 28, 1990), addressed legal issues in an education context which are similar to those of the instant grievance.  The Grievant, Janet Epling, applied for, and was awarded a Secretary II position at Ashford - Rumble School.  She was asked by the Boone County Board of Education to delay taking her post for a few months, which she did.  Meanwhile, Carol Courtney, an unsuccessful candidate for the same job, filed a grievance, challenging Epling's selection.  Courtney was successful when it was determined that she was currently holding the position, that it was not vacant and should not have been posted.  As a result of this grievance procedure, Epling was displaced by Courtney.  Epling did not intervene in the Courtney grievance, and instead, filed her own grievance challenging the decision of the Grievance Board.  The grievance was denied.  The ALJ in Epling held that, “an employee who is selected for a position but whose appointment is rescinded due to a county board of education's ruling in a grievance to which he is not a party or intervenor, and to which he has not sought to become either, despite awareness of that grievance and its substance, has no remedy at a higher level of the education employee's grievance procedure.”  The undersigned has no authority to reconsider, or overrule a decision of another administrative law judge at level three involving the same matter.


Grievant also argues that his employer did not advise him that he had a right to intervene in the Underwood grievance.  The Grievance Board’s Procedural Rules, 156 C.S.R 1, at section 4.5 provides:

On timely request in, an employee shall be allowed to intervene and become a party to a grievance at any level, when  that employee claims the ruling in a grievance may substantially and adversely affect his or her rights or property and his or her interest is not adequately represented by the existing parties.  Employers are encouraged to give notice to employees who could be substantially and adversely affected by the decision in a pending grievance that such employees may make a written request to intervene.  Employees who may be directly affected by a ruling in a particular grievance are encouraged to intervene.  An employee who intervenes in a grievance proceeding may make affirmative claims for relief in matters related to the grievance, as well as assert defensive claims, and may appeal to circuit court like any other party.


Although this rule encourages employers to advise employees of their right to intervene, it does not require them to do so.  The language of the rule does not place a requirement on employers to advise employees of their right to intervene nor is there any remedy or relief provided by the rule.


Finally, Grievant closes his proposals by indicating that, contrary to the record of this case, he is not asking for the Underwood grievance to be overturned.  Grievant’s requested remedy is to be provided a state car and to travel on state time, or an increase in pay to cover the additional expenses.  The undersigned is without authority to grant such a request.  The record established that Grievant applied for the Braxton/Clay position and accepted it knowing the location and that he would be required to use his personal vehicle to commute to his office outside of regular working hours.  This whole scenario is unfortunate, but Grievant’s appropriate course of action was to intervene in order to properly protect his rights.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
The Grievance Board has long held that an employee cannot use the grievance procedure to attack a final decision rendered in a prior grievance.  Parsley v. W. Va. Div. of Highways, Docket No. 07-DOH-342 (Mar. 14, 2008);  Webster v. Wayne County Bd. of Educ., Docket No. 96-50-119 (Nov. 27, 1996); Epling v. Boone County Bd. of Educ., Docket No. 89-03-562 (Feb. 28, 1990).


3.
Grievant failed to timely request to intervene in the Underwood grievance, and cannot collaterally attack that decision with the filing of the instant grievance.


Accordingly, this grievance is DENIED.


 Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).





Date: January 8, 2016                              
_______________________________








Ronald L. Reece











Administrative Law Judge
�Underwood v. Dep’t of Health and Human Res., Docket No. 2012-0237-DHHR (Dec. 6, 2013).






