THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Gail Robertson,



Grievant,

v.







Docket No. 2015-1645-DHHR
Department of Health and Human Resources/
Jackie Withrow Hospital,



Respondent.

DECISION


Grievant, Gail Robertson, is employed by Respondent, Department of Health and Human Resources at Jackie Withrow Hospital. On June 29, 2015, Grievant filed this grievance against Respondent stating, “Did not get Back Pay since Oct. 2013.”  Grievant left the “Relief Sought” portion of the grievance form blank. Grievant improperly filed her grievance directly to level three.  By order entered July 9, 2015, the grievance was dismissed from the level three docket and transferred to the level one docket.

A level one hearing was held on July 22, 2015.  Grievant clarified that the relief she sought was for back differential pay, plus interest, beginning October 21, 2013.  A level one decision was rendered on August 12, 2015, granting the grievance, in part, and denying the grievance, in part.  The level one grievance evaluator ordered Respondent to review its records and pay Grievant back pay, plus interest, for a period of one year prior to the filing of the grievance.  The level one grievance evaluator denied Grievant’s request for an additional period of back pay.  Grievant appealed to level two on September 1, 2015.  Grievant perfected the appeal to level three of the grievance process on December 16, 2015.  A level three hearing was scheduled in this matter for April 18, 2016, but by email dated April 13, 2016, Respondent moved, based on the parties’ agreement, that the hearing be cancelled and the matter submitted for decision on the level one record.  The request was granted and the parties were instructed to submit Proposed Findings of Fact and Conclusions of Law by May 27, 2016.  Grievant is represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent is represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on May 27, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant is employed by Respondent at Jackie Withrow Hospital in the dietary department.  Other employees of the dietary department filed a grievance and were awarded back shift differential pay.  Grievant was not a party to that grievance and was only paid shift differential pay from the entry of the grievance decision forward.  Grievant filed the instant grievance and, at level one, was awarded back shift differential pay for a period of one year prior to the filing of her grievance.  Grievant asserts she is entitled to an additional period of back pay because Respondent acted in bad faith in refusing to pay Grievant back pay.  An additional period of back pay is available only if Respondent commits the specific act of bad faith of “concealing the facts giving rise to the claim for back pay.”  Grievant failed to prove she was entitled to an additional period of back pay as Grievant offered no evidence or argument that Respondent in any way concealed facts from Grievant.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is currently employed as a regular employee in Respondent’s dietary department.
  Grievant was originally hired as a temporary employee in October 2013, and was appointed as a regular employee in April 2014.
2. Respondent has a shift differential pay policy.

3. Employees of the dietary department were not being paid shift differential pay under the policy, and some employees of the dietary department filed a grievance, Mickey, et al. v. Dep't of Health & Human Res., Docket No. 2014-0244-CONS (Mar. 10, 2015), asserting they were entitled to shift differential pay.  Grievant was not a party to this grievance.
4.  The Mickey decision found that Respondent had violated its policy in failing to pay shift differential pay to the grievants and ordered Respondent to pay the grievants back pay from August 11, 2013, plus interest.

5. Upon the entry of the Mickey decision, Respondent began to pay shift differential pay to applicable dietary department employees, including Grievant, but did not pay any back pay to employees who were not a party to the Mickey grievance.

6. Three months after the Mickey decision, Grievant filed the instant grievance.
7. By level one decision, Grievant was awarded back pay for a period of one year prior to the filing of her grievance.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

As one year of back pay was awarded to Grievant by the level one decision, which Respondent did not appeal, the only issue remaining is whether Grievant is entitled to an additional period of back pay.  “When it is a proper remedy, back pay may only be granted for one year prior to the filing of a grievance, unless the grievant shows, by a preponderance of the evidence, that the employer acted in bad faith in concealing the facts giving rise to the claim for back pay, in which case an eighteen-month limitation on back pay applies.”  W. Va. Code § 6C-2-3(c)(2).  

Grievant argues in her Proposed Findings of Fact and Conclusions of Law, “Given that Respondent had sought and obtained legal counsel in Mickey, it knew or should have known that Grievant in the instant matter was due back pay with interest, and its refusal to grant that back pay with interest amounts to both unlawful discrimination and bad faith.”  The statute allows an additional period of back pay only when an employer commits the specific act of bad faith of “concealing the facts giving rise to the claim for back pay.”  Grievant offered no evidence or argument that Respondent in any way concealed facts from Grievant.  An act of general bad faith, of the type Grievant alleges, is not sufficient under the statute to award an additional period of back pay.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. “When it is a proper remedy, back pay may only be granted for one year prior to the filing of a grievance, unless the grievant shows, by a preponderance of the evidence, that the employer acted in bad faith in concealing the facts giving rise to the claim for back pay, in which case an eighteen-month limitation on back pay applies.” W. Va. Code § 6C-2-3(c)(2).  

3. Grievant failed to prove she was entitled to an additional period of back pay as Grievant offered no evidence or argument that Respondent in any way concealed facts from Grievant.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  September 20, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� The record does not reflect Grievant’s specific job title and she left that line on the grievance form blank. 
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