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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BEVERLEY J. SIZEMORE,


Grievant,

v. 






DOCKET NO. 2015-1561-BroED

BROOKE COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

Grievant, Beverley J. Sizemore, filed a grievance against her employer, the Brooke County Board of Education, on June 15, 2015.  The statement of grievance reads, “Grievant asserts that Respondent violated W. Va. Code 18-5-39 by recalling a less senior employee in the aide classification category to the extended year summer program for the summer of 2015.”  As relief Grievant sought, “compensation for lost wages and benefirts with interest, a ‘year’ of summer seniority, and preference in recall to such positions in future summers.”


 A hearing was held at level one on June 30, 2015, and a level one decision denying the grievance was issued on August 3, 2015.  Grievant appealed to level two on August 10, 2015, and a mediation session was held on December 7, 2015.  Grievant appealed to level three on December 16, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on April 1, 2016, at the Grievance Board’s office in Westover, West Virginia.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, Respondent was represented by David F. Cross, Esquire, Brooke County Assistant Prosecuting Attorney.  This matter became mature for decision on May 2, 2016, on receipt of the last of the parties’ proposed findings of fact and conclusions of law.


Synopsis

Grievant was not recalled to a summer aide position after a reduction in force, because the two positions posted were for Autism Mentor/Aides, and she was not certified as an Autism Mentor.  Grievant argued that the reduction in force provision of West Virginia Code § 18-5-39(g) should apply here, and that the only issue is which candidate had the most seniority.  Grievant was not reduced in force from an Autism Mentor/Aide position, nor was she entitled to priority in reemployment as an Autism Mentor/Aide.  The two employees placed in the summer Autism Mentor/Aide positions appear to have been returned to the same positions they held the preceding summer, and had more service time than Grievant in that classification.  Grievant does not meet the qualifications for the position of Autism Mentor, and was not entitled to be placed in either of the positions over any individual who met the qualifications to be certified and classified as an Autism Mentor.

The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant has been employed by the Brooke County Board of Education (“BBOE”) as an Aide since December 1984.


2.
Grievant worked as an Aide in the BBOE extended year program for special needs students during the summer of 2014.  There were seven Aides employed by BBOE in the extended year program during the summer of 2014.  Three of the Aides were employed full-time and four were half-time positions.  Grievant has not been employed in the Autism Mentor/Aide classification at any time, including the summer of 2014.


3.
BBOE had fewer students in the 2015 extended year program for special needs students, and determined that it needed only two Aides for the extended year program for the summer of 2015.  BBOE posted two positions for the summer of 2015, and they were posted as  eight hour Autism Mentor/Aide positions.  Shortly thereafter a third half-time Autism Mentor/Aide position was posted for the summer of 2015.  All three positions were for ten days in July 2015.


4.
The record does not reflect any facts regarding the comparability of the summer programs for the summers of 2014 and 2015, except that both programs were known as the extended year program for special needs students, which lasted two weeks both years, and the program for the summer of 2015 was such that the only three Aides needed were Autism Mentor/Aides, which was not the case in 2014.


5.
Grievant applied for the two Autism Mentor/Aide positions for the summer of 2015.  Grievant did not apply for the half-time Autism Mentor/Aide position, because she did not see the posting.


6.
Grievant is not certified as an Autism Mentor, nor has she received all the training currently required by the State Board of Education to become certified as an Autism Mentor.  Grievant has worked with autistic students and has received some training as an Autism Mentor.


7.
Grievant did not receive any of the Autism Mentor/Aide positions for the summer of 2015.  The individuals placed in the two eight-hour Autism Mentor/Aide positions both held certification as Autism Mentors, and had been employed by BBOE in the 2014 summer program for special needs students as Autism Mentor/Aides.


8.
The two employees placed in the Autism Mentor/Aides positions in the summer of 2015 had less summer seniority than Grievant.  Grievant is at the top of the Aide summer seniority list in Brooke County.


9.
The employee placed in the half-time Autism Mentor/Aide position was not certified as an Autism Mentor.  None of the applicants for this position held Autism Mentor certification.


10.
The position Grievant held during the summer of 2014 did not exist in the summer of 2015.




Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


West Virginia Code § 18-5-39 provides the basis for assigning summer employment, stating with regard to the hiring of service personnel for summer employment as follows:


(f)  Notwithstanding any other provision of the code to the contrary, the county board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight [18A-4-8], article four, chapter eighteen-a of this code.  An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists during any succeeding summer.  If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b [18A-4-8b], article four, chapter eighteen-a of this code.






*

*

*


(g)  If a county board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification.  

This Code Section “provides that any employee who accepts a summer assignment is entitled to the same assignment the following year if it exists. [citations omitted]”  Lemley v. Wood County Bd. of Educ., Docket No. 99-54-198 (Sept. 9, 1999).


West Virginia Code § 18A-4-8b(a), which is to be used in filling newly created summer positions, states that a board of education is required to “make decisions affecting . . . the filling of any service personnel positions . . . on the basis of seniority, qualifications and evaluation of past service.”  The same statute defines “qualifications” as meaning that “the applicant holds the classification title in his or her category of employment . . . and shall be given first opportunity for . . . filling vacancies.”


West Virginia Code § 18A-4-8(I)(14) defines Autism Mentor as “a person who works with autistic students and who meets standards and experience to be determined by the State Board.  A person who has held or holds an aide title and becomes employed as an autism mentor shall hold a multiclassification status that includes both aide and autism mentor titles, in accordance with section eight-b [§ 18A-4-8b] of this article.” 


Grievant argued that the reduction in force provision of West Virginia Code § 18-5-39(g) should apply here, and that the requirements of West Virginia Code § 18A-4-8b(a) relating to priority in filling vacancies have no bearing on this case.  Grievant argued that the only issue then is which candidate had the most seniority.  Grievant does not indicate 
how she arrived at this conclusion, which seems to ignore the language of the statute.  Certainly the number of aides employed in the summer program decreased from the summer of 2014 to the summer of 2015, triggering a look at the provisions of West Virginia Code § 18-5-39(g).  However, the statute clearly states that “the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification.”  (Emphasis added.)  While Grievant has worked with autistic students in a summer program, she has never been employed in the classification of Autism Mentor/Aide, and was not reduced in force from that position, nor was she entitled to priority in reemployment as an Autism Mentor/Aide.  The two employees placed in the Autism Mentor/Aide positions in the summer of 2015, however, appear to have been returned to the same positions they held the preceding summer, and certainly had more service time than Grievant in that classification.


While Grievant has worked with autistic students, and done a good job in this capacity, she admits that she does not meet the standards and experience as determined by the State Board of Education to be certified as an Autism Mentor.  She does not meet the qualifications for the position of Autism Mentor, and was not entitled to be placed in the either of the positions over any individual who met the qualifications to be certified and classified as an Autism Mentor.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
“‘Once a board of education employee is properly placed in a particular summer position, seniority rights are established for the employee to return to the position during any succeeding years[ . . .]’ Kennedy v. Marion County Bd. of Educ., Docket No. 91-24-427 (Dec. 30, 1991).”  Panrell v. Monongalia County Bd. of Educ., Docket No. 96-30-408 (April 25, 1997).


3.
“If a county board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification.”  W. Va. Code § 18-5-39(g).


4.
West Virginia Code § 18A-4-8(I)(14) defines Autism Mentor as “a person who works with autistic students and who meets standards and experience to be determined by the State Board.  A person who has held or holds an aide title and becomes employed as an autism mentor shall hold a multiclassification status that includes both aide and autism mentor titles, in accordance with section eight-b [§ 18A-4-8b] of this article.”


5.
Grievant is not qualified as an Autism Mentor, has never been employed in the classification of Autism Mentor/Aide, and was not reduced in force from that position, nor was she entitled to priority in reemployment as an Autism Mentor/Aide over other employees who held certification as an Autism Mentor, and had been so employed during the previous summer.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
June 8, 2016




Administrative Law Judge
�  The case style has been incorrect on the Notices sent by the Grievance Board, inasmuch as her first name has been misspelled as “Beverly.”


�  If Grievant’s argument were to be accepted, whether she had worked with autistic students in the past would be of no relevance.


�  Had Grievant applied for the posted half-time Autism Mentor/Aide position, her seniority would have been the primary consideration in determining the successful applicant, as none of the applicants met the qualifications for Autism Mentor.






