
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

OTIS BRAD FANSLER,



Grievant,

v. 






DOCKET NO. 2017-0872-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Otis Brad Fansler, filed this grievance against his employer, West Virginia University, on August 25, 2016, directly at level three, after he was notified that his employment was being terminated.  The statement of grievance reads, “I was wrongfully terminated on accusations of dishonesty.  See attached Exhibits 1 and 2.  I deny any impropriety.”  As relief Grievant sought “[r]einstatement, back pay, removal of disciplinary notice and termination letter from my personnel file.”


After the level three hearing was scheduled in this matter, the parties requested that the Grievance Board provide mediation services.  That request was granted, and a mediation session was held on October 13, 2016.  The matter then proceeded to hearing, and two days of hearing were held at level three before the undersigned Administrative Law Judge on October 26 and 28, 2016, in the Grievance Board’s Westover office.  Grievant was represented by Jacques R. Williams, Esquire, Hamstead, Williams, & Shook, PLLC, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law, on November 30, 2016.





Synopsis

Grievant’s employment was terminated by Respondent based on allegations that he was dishonest and made fraudulent purchases.  The purchases at issue were approved by Grievant’s supervisor, and Respondent did not demonstrate any impropriety in the purchases, or that Grievant intended the items for his own use.  Respondent further failed to demonstrate that Grievant was dishonest in any representations to his employer.


The following Findings of Fact are made based on the evidence presented at level three.


Findings of Fact

1.
Grievant was employed by Respondent, West Virginia University (“WVU”), for over 26 years in the School of Dentistry, and had been a Lab Instrumentation Specialist Senior, a supervisory position, for about 2 years.


2.
Grievant was responsible for repair and maintenance of all dental equipment, and conducted regular inspections of equipment, performing preventive maintenance as needed without direction or supervision.  During his inspections he would find equipment that was broken that neither staff nor students had reported as needing repair, and he would undertake the needed repairs without being told to do so.  Grievant worked independently and has a skill set different from the other members of the School of Dentistry leadership team.  His position was critical to the leadership team.


3.
Grievant’s employment with WVU was terminated effective August 15, 2016.  The letter notifying Grievant of the termination of his employment states that Grievant’s supervisor, Donna V. Haid, Director, Clinical Education and Patient Care, and some other individuals identified only as “we,” found Grievant’s “version of the facts to be inaccurate and implausible.  The pictures you provided were of equipment that is not currently used in the School of Dentistry.  When the equipment in question was examined, one of the globes fell off and onto the counter.  The globe did not break despite your claim that the globes break easily.  When attempting to thread the globe onto the machine, it was readily apparent that it did not fit and would not work with this machine.  These events directly contradict your claim that you had repaired this equipment using the globes.”  The letter indicates that Grievant’s employment was being terminated “based upon the information that was outlined for you in the July 6, 2016 ‘Intent to Terminate Employment’ letter.”


4.
The July 6, 2016 “Intent to Terminate Employment letter” from Ms. Haid states that Respondent intended to terminate Grievant’s employment for “dishonesty in regard to West Virginia University property.”  More specifically it states:

On May 12, 2016, you ordered 15 globes with the justification that they were to replace existing globes on our sand blaster units.  Upon review of this order and after investigation, the globes were ordered from a company not previously used and they are not compatible with the existing equipment in the School of Dentistry.

On June 29, 2016, Dr. [Michael] Meador, Associate Dean, Natalie Wilson, Senior Employee Relations Specialist[,] and I met with you to discuss why these items were purchased.  You first stated that you ordered the globes because residents frequently break them.  You immediately changed your story and stated that you had ordered these globes in response to the complaints of excessive noise caused by the equipment.  You explained you had worked to retro fit the globes on the machines.  When we examined the equipment, this was found to be untrue.

We asked you where the globes were located, and you stated they were in the SOD Dental Equipment Maintenance Room G189.  When I asked you to show us, you stated that we probably didn’t want to go into that room because you were working to fix a turbine and the pieces were spread all over the place.  We entered Room G189, and there were no globes and the turbine pieces were not there either.  You then said the globes were at our Suncrest Town Centre location.  We visited that location, and the globes were not in the 2nd floor storage area as stated.  You then indicated that they were in the 3rd floor storage area, but the globes were not in the 3rd floor storage area.  You than stated that they may be in your truck; the globes were not in your truck.  You then stated that the globes were likely in your garage at home.  You were instructed to return the WVU property immediately to me.

On June 8, 2016, you ordered 150 feet of copper tubing with the justification that it was for a project within the School of Dentistry involving a pressure gauge monitoring system.  You stated you were working with HSC Facilities and named a specific individual with whom you were working.  I asked for the work order number and you stated that the Facilities employee agreed to do this work ‘friend to friend’ and there wasn’t a work order.  It has since been determined that the copper tubing is not compatible with a project of this nature, and the HSC Facilities department has no record of this project.

You were placed on a work from home assignment while we investigated this situation.  We have investigated each of your explanations as to where these items could be, why you ordered the items, and attempted to locate the missing WVU property.  Our findings are as follows:

You ordered items that cannot be used for WVU SOD business which is fraudulent.  You were dishonest when you repeatedly provided conflicting and false reasons for why these items were ordered.  You were unable to produce these items and you repeatedly changed your story regarding where the items were located.  You were dishonest when you stated that you were working on a turbine with pieces scattered.  Your dishonesty throughout our interviews obstructed the investigation.

Your dishonesty in this situation is fraudulent and your actions are considered to be gross misconduct.  Your actions violated WVU-HR-9, Discipline Policy, Procedure as it states “Behaviors considered gross misconduct and subject to immediate dismissal include, but are not limited to: Dishonesty and/or falsification of record.”


5.
Grievant’s performance review for the fiscal year ended June 30, 2015, completed by Ms. Haid, rated Grievant as a “Valued Performer in 3 areas, “Exceeds requirements” in 11 areas, and “Substantially exceeds requirements” in 3 areas.  In the supervisor comments section, Ms. Haid wrote: “Brad’s knowledge of the job is extraordinary.  He regularly develops and follows through on creative ways to address critical equipment problems that keep the clinic and labs running smoothly.”  Ms. Haid stated that Grievant’s quality of work was “[s]uperior without exception,” he was [a]lways careful about explaining equipment problems and solutions - excellent communicator,” was a “visionary employee who regularly contributes to strategic discussions,” “[h]as provided excellent leadership to countless initiatives,” and [t]he planning and organization required for many of Brad’s projects is significant.”  This performance review also noted that the volume of Grievant’s work had doubled.


6.
Grievant’s workload and that of his one assistant increased when the School of Dentistry recently added a second location at the Suncrest Town Centre.


7.
At Grievant’s request, Ms. Haid authorized the purchase of 15 clear glass globes at a cost of $14.00 each, for a total of $210.00, and the purchase order was signed on May 12, 2016, by someone other than.  Grievant told Ms. Haid that the globes were for the sand tanks on the sand blasting units used by the School of Dentistry.  Ms. Haid understood Grievant to say that students were breaking the globes, and she agreed that if the students were breaking the globes, they should have extras on hand as she was sure they had none in inventory.  Grievant did not further explain his intended use of the globes, but believes he told Ms. Haid he thought they should order 15 because the students could break them.  WVU would also get a price discount if they ordered several globes.  Ms. Haid was aware of the number of sand blasters in use.  She did not ask Grievant if the sand tanks were under warranty, nor did she ask him if he had discussed the purchase of these globes with the administrators at the School of Dentistry.


8.
The School of Dentistry has two new sand blasters, one at the Health Sciences Center and one at the new Suncrest location.  It also has very old sand blasters, which, although they are not known by the Chair of the Department of Restorative Dentistry  and Program Director for Graduate Prosthodontics, Brian Dye, to have been used since 2009, have not been retired, have not been stored, are plugged in, and are available for use.  Grievant is responsible for making sure all equipment which he believes is in use is operational, and Grievant was not told these sand blasters were not being used and were not to be repaired.  Each sand blaster has two tanks.  The new sand blasters have plastic or acrylic tanks.  Although Dr. Dye testified that it would be contraindicated to use glass tanks because glass has a ceramic component which could fail when it becomes abraded, the old sand blasters have glass tanks.  These tanks serve as reservoirs for sand, which is forced into the sand blaster chamber when in use.


9.
The glass globes requested by Grievant are smaller than the sand tanks of the old and new sand blasters, and do not have holes in them for the tubes necessary to transfer the sand from the tanks to the unit for use.  Grievant was aware of this when he asked Ms. Haid to authorize the purchase of the glass globes.


10.
One replacement sand tank has a listed purchase price of $60.00 from the manufacturer, but Respondent would normally receive a discount on the price, and the new sand blasters are under warranty.


11.
Dr. Meador has been in his current position since February 2015, serving in an Interim capacity until August 2015.  He has been employed at WVU since August 2007, apparently at the School of Dentistry.  In mid-June 2016, Grievant’s assistant, Steve Niederriter, complained to Dr. Meador that Ms. Haid had approved the purchase of glass globes they could not use, but was denying requests to purchase gaskets they needed.  Dr. Meador went to Ms. Haid and questioned her about this complaint.  Rather than asking Grievant for an explanation, Ms. Haid asked her Administrative Assistant to contact the vendor and ask if the glass globes were used in dental offices, and Ms. Haid looked for the globes.  The Administrative Assistant reported to Ms. Haid that she had been told the glass globes were used in autobody shops.  Ms. Haid could not find the globes, but still, she did not ask Grievant where they were, and began an investigation.


12.
Grievant had jury duty in mid-June, and also had to take several days of unscheduled leave.


13.
On June 20, 2016, Ms. Haid, Dr. Meador, Dr. Dye, Dr. Matthew Bryington, Assistant Director of Graduate Prosthodontics, and Grievant were meeting at the Suncrest location regarding a project.  None of these individuals told Grievant they had been unable to locate the glass globes or that this matter was under investigation.  At one point Ms. Haid pointed to one of the new sand blaster units which had acrylic tanks and asked if those were the globes that had been purchased, and Grievant responded simply, “yes.”  She asked Grievant if he had replaced the globes and he said, “yes.”  The sand tanks on the sand blaster were the original acrylic tanks, and it was obvious to Ms. Haid at the time that this was the case.  No one pointed this out or questioned Grievant at this time on his response.  Grievant believed the glass globes were inside the acrylic tanks, but neither Ms. Haid nor Dr. Meador saw them inside the acrylic tanks.  Ms. Haid testified that she asked Grievant these questions, even though it was quite obvious that the sand tanks were acrylic, not glass, because she “wanted to get his response.”  When Grievant provided these responses he had not been made aware that there was any concern regarding the glass globes, and had no reason to give these inquiries any thought, to demonstrate how the globes would work, or to look carefully at the devices to be sure the glass globes were in place.


14.
Grievant’s work hours were 7:30 a.m. to 4:00 p.m.  On June 29, 2016, Grievant had been cleaning a turbine in the turbine room.  He returned to his office to get a spatula, and sat down to check his emails.  He had left cleaning supplies scattered on the floor in the turbine room, intending to return to complete the project.  At 2:20 or 2:25 p.m. he received a telephone call from Ms. Haid’s secretary, Vickie Smith, telling him to report to the dental conference room.  When he did so, he discovered that Dr. Meador and Natalie Wilson, a representative from the Human Resources Office, were also present.  Ms. Haid asked Grievant for the first time where the glass globes were, and indicated for the first time to Grievant that an investigation of the issue was underway.  Ms. Haid did not tell Grievant that she had looked for the globes, but could not find them.  Grievant responded that the globes were in his workshop.  Ms. Haid told Grievant they wanted to go get them then.  Grievant asked if he could have 20 to 30 minutes to clean up the turbine mess he had been working on and there were items spread out and it was a safety issue.  Ms. Haid, Dr. Meador, and Ms. Wilson believed Grievant said there were turbine parts all over the workshop.  Grievant was not allowed the time he requested, and the four of them went to the workshop.  Grievant was not allowed time to clean up as he requested, because, according to Ms. Wilson, “we” thought Grievant was being dishonest; however, according to Ms. Haid, “we” thought it was unusual and a concern that he would not go immediately with them.  The record does not reflect that Ms. Haid, Ms. Wilson, and Dr. Meador paused to discuss whether they should allow Grievant the time he requested or that they had any discussion about why this request should be denied and had reached a consensus regarding this request.


15.
When Dr. Meador, Ms. Haid, Ms. Wilson, and Grievant arrived at the workshop, there were no turbine parts or any other items spread about, and Ms. Haid, Dr. Meador, and Ms. Wilson believed Grievant had lied to them about the reason for requesting time.  No one commented at this time, however, that there was no mess as Grievant had indicated there was.  The glass globes were not in the workshop.  Grievant then said they must be in the second floor storage room at the Suncrest location, and suggested that they meet him there in 20 minutes.  Dr. Meador testified that Grievant asked for the 20 minutes so he could put the equipment or something together.  Ms. Haid told Grievant they were all going together to the Suncrest location and she would drive, and there would be no delay.  When they arrived at the second floor storage room, the glass globes could not be located.  Grievant then said they must be in the third floor storage room, but when they went to the third floor storage room, the glass globes were not there.  The group returned to Ms. Haid’s car and drove back to the Health Sciences Center.  As they started to park Grievant told Ms. Haid to pull in beside his vehicle and they would look in his vehicle, as the glass globes must be there.  When Grievant opened the vehicle, the glass globes were not in the vehicle.  Grievant then said his children must have removed them from the vehicle when they were packing for an out of town trip the previous week.


16.
Ms. Wilson concluded that Grievant knew all along that the glass globes were at his house, although she testified that he seemed sure that they would find the globes at each location, as did Ms. Haid and Dr. Meador.  Ms. Wilson was asked to explain exactly where the group had gone during this search, and did not mention that the group had gone to the turbine room.  Ms. Wilson did go to the turbine room with Ms. Haid and Dr. Meador one day, but she did not recall if it was on June 29, 2016.  Ms. Haid never mentioned that the group went to the turbine room on June 29, 2016, nor does the termination letter reference this.  Dr. Meador, however, testified that “they” looked in what he referred to as the “pump” room where the turbines are located, and there was nothing torn down there either.


17.
Ms. Haid, Ms. Wilson, and Dr. Meador did not go to the turbine room to see whether Grievant was working on a turbine on June 29, 2016.


18.
Grievant’s home is located in Bruceton Mills, West Virginia.  As it is common knowledge in the area, the undersigned will take administrative notice that Bruceton Mills is located off Interstate 68, and that it takes approximately 10 minutes to drive from the Health Sciences Center to the Pierpont Road exit off I-68, the exit closest to the Health Sciences Center, in good traffic.  Traffic between the Health Sciences Center and the Pierpont Road exit in the late afternoons generally is heavy and backed-up.  The West Virginia Department of Transportation website shows that the Pierpont Road exit is at mile marker 7 and the Bruceton Mills exit is at mile marker 23 off Interstate 68, a distance of approximately 16 miles one way.  The record does not reflect how far it is from this exit to Grievant’s home.  It would have been impossible for Grievant to have driven home and back to retrieve the glass globes in 20 to 30 minutes, and it would likely have taken close to an hour.


19.
When Grievant arrived home on June 29, 2016, he told his wife that he thought he was being fired because of missing glass globes and tubing.  His wife advised him that she and their children had removed items from the vehicle the preceding Friday and placed it in the garage because they were going on a family trip using Grievant’s vehicle.  The boxes of glass globes were in the garage where Grievant’s wife and children had left them when they removed them from the vehicle.


20.
Grievant has used his personal vehicle for storing items used by him at the Suncrest location for some time, as, prior to March 2016, storage space was limited at Suncrest and at the Health Sciences Center, and he frequently traveled from the Health Sciences Center to the Suncrest location to respond to problems and kept items in his vehicle so he would have them when he went to the Suncrest location.  The distance between the two locations is one mile or more.  Grievant used his personal vehicle to go between locations, sometimes daily or twice daily, without reimbursement for use of his vehicle.  Although additional storage space was made available to Grievant in February or March 2016, Grievant continued his habit of storing items he might need at the Suncrest

location in his vehicle.  Doing so was not in violation of any WVU policy, nor was Grievant told he was not allowed to store items in his car.


21.
On July 6, 2016, Ms. Haid accompanied Grievant to his vehicle and made an inventory of the items in his vehicle which were being returned to Respondent.  The inventory lists a number of different parts, copper tubing, grease, connectors, sealed sharps containers, a vacuum motor, 4 empty glass globe boxes, 9 opened glass globe boxes, apparently with the globes in them, and 2 unopened glass globe boxes which were greasy.


22.
The glass globes requested by Grievant are listed by the manufacturer as being “[f]or use in severe service areas where extreme conditions prevail,” and the “[v]apor proof construction is designed to protect interior of fixture from deteriorating effects of sleet, ice, corrosive fumes, non-explosive vapors and other harmful factors.”


23.
Dr. Meador believed Grievant was using the glass globes for personal use at his home, apparently in his automotive repair garage, and that he was being scammed by Grievant.


24.
Grievant restores old automobiles and has a garage that is used in this hobby.  Grievant’s garage is not illuminated using light bulbs which could be enclosed by the glass globes purchased by Respondent.  Grievant’s garage is illuminated by florescent lighting with tube shaped bulbs.


25.
Grievant had been told by a student that she was hearing a whistling noise from a sand blaster.  The student did not follow-up with an administrator on this, and no work order was forthcoming.  Since there was no work order, Grievant did not pursue the issue.  One day he was doing a repair in the lab where one or more sand blasters are located, and he heard a whistling noise.  He investigated the noise and thought the sand blaster tank might have a hairline crack which would not be easy to see, or a cracked lid.  Grievant took the measurements of the sand tank and then looked on the internet for replacement canisters.  He found the glass globes that were later ordered, and thought he could put them inside the sand tanks to create an envelope if it would seal.  He thought this might be a quick and inexpensive way to fix the problem.  WVU would receive a volume discount, and he thought the globes might have other applications and that the students might break them, so he suggested that 15 be ordered.  One glass sand tank on an older sand blaster was broken, and he had intended to look for a rubber sleeve to fit the glass globes to repair this sand tank.  Grievant never provided this explanation to Dr. Meador or Ms. Haid.


26.
Grievant had placed the glass globes inside the sand tanks to test his theory, and he thought it would work, and he left the glass globes inside the sand tanks.  However, he did not inform anyone that he had made this adjustment, and the next time he looked, the glass globes were not in the sand tanks.


27.
Ms. Haid purchased one glass globe prior to June 29, 2016, so she could see exactly what it looked like, and she handed it to Grievant on June 29, 2016, and asked him to show them how he intended to use the globes.  Grievant placed the glass globe inside the acrylic sand tank, and told Ms. Haid and Dr. Meador that he had retrofitted the glass globe because of a whistling noise.
  Ms. Haid thought Grievant also said he was muffling the noise.  Neither Ms. Haid nor Dr. Meador was aware of any noise issue prior to this.  Dr. Meador believed that earlier on June 29, 2016, Grievant had said that the glass globes had been purchased to repair the sand blaster because the residents (students) always break them.  Although Dr. Meador knew the new sand blasters had acrylic tanks, and there were no glass globes on the new sand blasters to break, he did not question this statement at the time Grievant made it.  Neither Dr. Meador nor Ms. Haid tested Grievant’s theory to see if the sand blaster would work with the glass globe inside the sand tank.


28.
Dr. Dye did not know if the sand blaster would work if the glass globes requested by Grievant were placed inside the sand tanks, he did not understand how they would work, and he did not know how this would reduce the noise of the machine.  In his view, there is very little noise associated with operation of the sandblasters, except from the pump.  Dr. Dye, however, did not test Grievant’s idea to see whether it would work.


29.
Dr. Dye, Dr. Bryington, and Dr. Meador had not received any complaints about sandblaster noise from students or others using the sandblasters, nor were they aware that sand tanks were being broken.


30.
After the purchase of the glass globes was questioned, an audit was conducted of purchases initiated by Grievant for a period of six months.  The only other purchase identified as improper was the purchase of 100 feet of 1/4 inch brake line, and 50 feet of 5/16 inch brake line.  The brake line cost a total of $363.20, and the purchase order was dated June 8, 2016.  The record does not reflect who approved this purchase, but Ms. Haid was aware at the time of the purchase that 1/4 inch and 5/16 inch tubing was being ordered. 


31.
Grievant was asked at the meeting on June 29, 2016, why the brake line had been purchased.  Grievant indicated that it had been purchased in anticipation of a project which he had discussed with Michael Cupp, Plumbing Manager at WVU, which he referred to as a “friend to friend” discussion.  Although a work order would be necessary before this project could be undertaken, a work order is not required prior to purchasing items for such a project.  Grievant did not intend for the work to be undertaken without a work order.


32.
Mr. Cupp’s unit performed part of the work on a project which would allow Grievant and his assistant to monitor the pressures for the air compressors and the negative pressures for the vacuum located in the turbine room from gauges installed in their new work space.  Mr. Cupp preferred to use ½ inch soft copper tubing for the air compressor monitoring, and 3/4 inch PVC for the vacuum monitoring, and when he performed the work for this project, he ran 120 feet of each.
  Although it was his  opinion that smaller tubing would impact the accuracy of the readings, he would have considered Grievant’s requests to use a different material, and acknowledged that this perhaps should have been an engineering design question.  Mr. Cupp’s unit ran the tubing to the ceiling above the new work space, and then it would have been up to Grievant had he still been employed, to run the tubing from that point to the gauges.  Mr. Cupp did not know what size tubing would be needed to fit the gauges, or how much tubing would be needed as he did not know where the gauges would be placed, but believed that the tubing he used would have to be “necked down” to fit the gauges.  He testified that anywhere from 5 feet to 60 feet of line could be needed for each of the 2 gauges, depending on where they were placed in the room.  He stated that he and Grievant certainly could have a different opinion on the proper tubing size.  Although Mr. Cupp did not recall having a lengthy discussion with Grievant about the size tubing to be used, he gets a lot of questions from different people in passing throughout the day and people mention things to him all the time, which he may not commit to memory.  Mr. Cupp acknowledged that brake line tubing can be used for purposes other than brake line replacement, as it is a flexible tubing that is a stiffer alloy than soft copper.  Mr. Cupp did not recall Grievant telling him that he had put the brake line in the turbine room for him to use.


33.
Grievant had a reputation for honesty and loyalty to Respondent and his co-workers.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant’s employment was terminated for gross misconduct.  “The ‘term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees.’  Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)).  See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).”  Joliffe v. W. Va. Univ., Docket No. 2013-0970-WVU (June 25, 2013).  Respondent’s Disciplinary Procedure defines gross misconduct as “of substantial actual and/or potential consequence to operations or persons, typically involving flagrant or willful violation of policy, law, or standards of performance or conduct.  Gross misconduct may result in any level of discipline up to and including immediate dismissal at the supervisor’s discretion.”  The Disciplinary Procedure lists “Dishonesty and/or falsification of records” as behaviors which are considered gross misconduct.


Grievant was fired from his long-time position with valuable benefits because of statements he is alleged to have made, which Respondent’s personnel later asserted were lies and attempts to cover-up, and for fraudulent purchases.  Ms. Haid, who made the decision to terminate Grievant’s employment, testified that Grievant was fired for dishonesty, and that the specific incidents of dishonesty were providing differing reasons for the purchase of the globes, providing differing explanations of where the globes were, and his statement that the tubing purchase was a “friend-to-friend” arrangement.  Grievant was not charged with misappropriation of property, and the property at issue, costing a total of $573.20, is all in the possession of Respondent.  In fact, the larger tubing purchase never left Respondent’s premises.  Grievant’s explanation in his testimony is that he did not make the statements attributed to him, which Respondent has used to assert that he changed his story and was dishonest.  Grievant asserts that Respondent’s witnesses misunderstood what he was saying, that he was totally confused by the situation he was suddenly presented with on June 29, 2016, with no warning, and that he did not change his story, but added to it as he remembered things.  It falls to the undersigned to determine whether Grievant lied, whether Respondent’s witnesses lied, or whether Grievant simply did not realize that he needed to carefully form his words and Respondent’s witnesses were not listening carefully or heard what they wanted to hear.


In making this evaluation, the undersigned would note that Respondent’s witnesses in their testimony did not pay close attention to the details, nor was the Intent to Terminate letter careful in its attention to detail, and finally, Respondent’s own witnesses often did exactly what Grievant was accused of doing - changing their stories as they went along.  The undersigned has also found several instances where if the testimony of Respondent’s witnesses is analyzed, the behavior does not make sense, nor do the conclusions drawn by Respondent.  At one point Grievant’s counsel asked Dr. Meador if he believed Grievant had reason to believe that Dr. Meador was stupid.
  Indeed, on careful examination, it does seem that for Grievant to have said the things he is alleged to have said, he would have to believe that Ms. Haid and Dr. Meador were stupid.  This is a case where the devil is in the details, and a long-time employee’s family and livelihood are at stake, yet, it is quite clear that Respondent’s witnesses came to conclusions about Grievant’s motives without telling Grievant he was under investigation or making any real effort to find the truth.  In this regard, the brake line purchase is most instructive, as it is very clear that there was nothing improper in its purchase, yet Respondent went out of its way to find fault here.  It is quite clear that when Dr. Meador and Ms. Haid saw that the tubing was brake line, they jumped to the conclusion that Grievant had purchased it for his own purposes, even though it was not in Grievant’s possession, but was in the turbine room with a note on it addressed to Mr. Cupp, and was the appropriate length for the project, contrary to Respondent’s assertions, and that they did not properly analyze the facts surrounding the purchase of the brake line.


Respondent asserted first that the brake line was not the proper type of tubing to be used in the project to monitor the equipment, and relied on the testimony of Mr. Cupp for this.  Mr. Cupp never said the tubing could not be used for this  project.  Mr. Cupp said it was not the material he would choose to use for the project, but that he would consider Grievant’s preferences, and he and Grievant could certainly have different opinions on the matter.  Grievant testified that brake line was his preference for the project because it is flexible and forms well to everything, it had to go through the ceiling, is easier to roll out than other materials, and the 5/16 inch line was as large as was needed to get a stable pure negative vacuum signal.  No one disputed these opinions.  Grievant testified that the initial fittings on the turbine are 1/4 inch, so the 1/4 inch tubing would be used initially, and then it would be very simple to go from 1/4 inch tubing to 5/16 inch tubing.  Dr. Meador testified that he didn’t know why you would use two different sizes of tubing, and did not understand why Grievant didn’t order the gauges and fittings at the same time; however, Mr. Cupp used two different sizes of line.  Dr. Meador did not indicate that he had any particular knowledge of the subject of running tubing and what size would be appropriate, nor was he aware that brake line could be used for purposes other than replacing brake line in a vehicle, although Mr. Cupp testified that brake line could certainly be used for other purposes as it is simply a flexible tubing that is a stiffer alloy than soft copper.  Dr. Meador’s lack of knowledge did not dissuade him from drawing his own conclusions on the subject or expressing an uninformed opinion.


When Grievant was asked about the purchase of the tubing, he said that he had a “friend-to-friend” discussion with Mr. Cupp.  Respondent seized on this terminology, and pointed out that work orders are required for project work, and cannot be completed based on a discussion, and asserted that Grievant lied about this also because he never discussed this project with Mr. Cupp.  Mr. Cupp testified that he did not have a lengthy discussion with Grievant about the use of the tubing, but could not say that Grievant had not mentioned it to him in passing.  Mr. Cupp did not recall Grievant telling him he had put the tubing in the turbine room for him, while Grievant testified he had told Mr. Cupp this.  Grievant testified that he did not mean by using the phrase “friend-to-friend” that this would circumvent the requirement of a work order, and Ms. Haid testified that a work order is not needed to purchase materials in anticipation of a project and she was aware of the tubing purchase.


Grievant testified that he and an engineer from a company called Wes Tech were talking about new technology in tubing while they were waiting on Mr. Cupp to open a valve so they could test a new turbine.  Mr. Cupp was trying to get the valve open, with no success, and Grievant was talking to him about the tubing size and new technology in tubing.  Mr. Cupp finally had to wrench the valve open.  Grievant thought that Mr. Cupp agreed that they did not need a line larger than 5/16 inches for the monitoring project, while Mr. Cupp does not recall this.  This appears to be simply a situation where Grievant was engaged in the discussion of the tubing, while Mr. Cupp was engaged in trying to get the valve open with no success.  It was not a formal planning session.  Just because Mr. Cupp does not recall the conversation does not mean it did not occur.  The more likely explanation is that Mr. Cupp’s focus was simply elsewhere.  As to Grievant’s belief that he told Mr. Cupp he had put the line in the evacuation or turbine room for him, this is no more than either Grievant thinking he told Mr. Cupp but he got side-tracked and did not do so, or Mr. Cupp forgetting.   What is clear is that Grievant did not take the brake line home, but rather, put it in the turbine room with a note on the box to Mr. Cupp.  There is absolutely no evidence that Grievant purchased the brake line for his personal use.  Respondent failed to demonstrate any impropriety in the purchase of the brake line.


With regard to the 15 glass globes, the testimony of Grievant conflicts with that of Respondent’s witnesses, and the undersigned must evaluate the credibility of the testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). 


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


First, Respondent stated in its written proposals that Grievant was dishonest in his testimony at level three every time his testimony was different from that of Respondent’s witnesses, for example, when Grievant testified he did not remember Ms. Haid being present for a particular event when Ms. Haid testified she was standing right beside Dr. Meador, and when Grievant testified that he was sure he told Ms. Haid he stored items in his vehicle while Ms. Haid said she had no idea he did so.  If this is the method used by Respondent for evaluating Grievant’s honesty, then the undersigned could conclude this discussion without further ado.  This type of conflicting testimony is not an indicator that either party is lying.  One cannot expect Grievant to remember who was where for what unless he kept notes of the various meetings and when they occurred and what happened, or unless he has an excellent memory, which does not appear to be the case.  Ms. Haid recalls being present because she witnessed a particular action.  As to the vehicle storage issue, either Grievant could simply be mistaken, or Ms. Haid could have forgotten Grievant had told her this as it wasn’t a concern until June 2016.


Grievant’s wife testified about two matters of relevance.  First, she testified that she and the children had removed the boxes of glass globes from Grievant’s vehicle in order to make room for their belongings when they went on a trip, and that after Grievant returned home from work on June 29, 2016, she and Grievant went out to the garage and the boxes of glass globes and other items they had removed from the vehicle were where they had put them.  She also testified without pause that Grievant would have no use for the glass globes to cover light fixtures in his auto repair garage, because that area is not lighted by fixtures which would accommodate the globes.  The garage is lighted with tubular florescent fixtures.  Grievant’s wife’s testimony, although obviously self-serving, was straight-forward and credible.  Respondent did not demonstrate that Grievant had any personal use for the glass globes, or that he intentionally left them at his house with the intention of keeping them.


Grievant was a long-time employee, with an excellent work record, and a reputation as an honest, hard worker.  He was praised for trying to address potential issues before they became a problem, and for coming up with creative solutions to problems.  He had also been off work in June with jury duty and some family issues, and when he was at work, he was busy trying to take care of issues at two locations, using his personal vehicle to travel between the two locations without requesting reimbursement for its use.  When he received the unexpected telephone call from Ms. Smith late in his work day on June 29 telling him to report to the conference room, he was in the middle of a project, and had no idea he had been under investigation or that he needed to be concerned about his job.


Dr. Meador was new to his position as Grievant’s second-level supervisor, and had no personal knowledge of Grievant’s evaluations or that he had in the past come up with creative solutions to problems.  Nonetheless, Dr. Meador took Mr. Neiderriter’s complaint at face value and went to Ms. Haid asking why she had approved the purchase of the 15 glass globes which Mr. Neiderriter had assured him could not be used, while denying the purchase of needed items.  It would not be unusual for this approach to put Ms. Haid on the defensive, because, although Respondent’s counsel kept indicating that Grievant had purchased the globes, it was Ms. Haid who approved the purchase.  Importantly, Grievant did not make any effort to hide the purchase from anyone.  It appears to the undersigned that Dr. Meador decided early on that Grievant had purchased the glass globes for his automotive workshop, and had no intention of listening to Grievant’s explanation.  Dr. Meador demonstrated during the level three hearing that he had a propensity for not listening to what he was being asked when giving his testimony.  He would be asked a question and provide a completely non-responsive answer, even when the question was asked a second time, at which point Dr. Meador at one point incorrectly stated counsel was badgering him; and he continued to not answer the question being asked even after being instructed by the undersigned to listen to the question as he was not answering the question being asked.  The undersigned concludes from this that in terms of Dr. Meador’s testimony that Grievant changed his story, it is more likely that the words Dr. Meador thought he heard were quite different from the words used by Grievant.


Respondent pointed to Ms. Haid’s questioning of Grievant on June 20, 2016, when she, Dr. Dye, Dr. Meador, and Dr. Bryington were with Grievant at the Suncrest location.  Ms. Haid said she pointed to one of the new sand blaster units which had acrylic tanks on it and asked if those were the globes that had been purchased, and Grievant responded simply, “yes.”  Ms. Haid acknowledged that she could see the sand tanks on this machine were acrylic, so it is nonsensical that she would ask Grievant if these sand tanks were the globes he had purchased, and, in point of fact, this is not really what she asked him, according to her own recall.  Ms. Haid’s explanation for the question was that she wanted to get Grievant’s response.   This calls into question Ms. Haid’s testimony that she had not concluded that Grievant was being dishonest until late in the meeting on June 29, 2016.  Of course, when Grievant gave these responses on June 20, 2016, no one had told Grievant he was under investigation, and he had no reason to believe there was some ulterior motive in these questions and that he needed to be clear as to what was being asked and provide a clear explanation.  Curiously, no one had at this point asked Grievant to produce the glass globes, nor was this mentioned to Grievant for another nine days.  The questions Grievant was asked on June 20, 2016, were not clear, and it is further unclear what his responses meant, particularly when it was quite obvious that the sand tanks on the machine were acrylic, not glass.


Then there was the meeting on June 29, 2016, when Grievant was called late in his work day, and told to report to the conference room, where he encountered Ms. Wilson for the first time, Dr. Meador, and Ms. Haid.  Grievant was for the first time advised that there was an investigation, and asked where the glass globes were.  Even then, Ms. Haid did not tell Grievant she had looked for the globes and could not find them.


Grievant asked for time to clean up the mess he had made with the turbine, because it was a safety issue.  Ms. Haid, Ms. Wilson, and Dr. Meador were sure Grievant had said his workshop was a mess with a turbine torn apart there, and it is quite possible that Grievant gave this impression.  However, when they arrived in the workshop, there was no turbine torn apart or any other mess in the workshop.  Nonetheless, no one asked Grievant about this, even though he asked for another 20 minutes before they proceeded to the Suncrest location, which, according to Dr. Meador, Grievant said he needed to put equipment or something together.  If Grievant had meant that the turbine was torn apart in the workshop, and it was obvious that it wasn’t, why would he ask for time again to put equipment or something together?  Grievant’s request for this brief delay, however, was denied.  Interesting, both Ms. Haid and Ms. Wilson stated that the request was denied because of something “we” thought, indicating a group thought process, even though there was no group discussion prior to the request or denial.  Ms. Wilson stated they thought Grievant was being dishonest, but according to Ms. Haid, they thought it was unusual and a concern that he would not go immediately with them.  The undersigned fails to see how Grievant expressing that there is a safety concern that needs to be addressed is unusual or a concern.  Grievant testified he had been working on prepping a recently installed turbine in the turbine room and had debris all over the area, creating a safety hazard.  Grievant denied that he had indicated the turbine was in the workshop.  Respondent concluded from this that Grievant was being dishonest in his request, and was stalling for time so he could go to his home, which was more than a 30 minute round trip, and retrieve the glass globes.  At this point, one would think that someone would have confronted Grievant and asked him to explain where the turbine was that he had torn apart all over the place if “they” thought he was lying.  If this had been done, then it would have given Grievant the opportunity to respond and demonstrate that he had not been clear, or it would have proven that he was lying.  The undersigned cannot conclude that Grievant was lying when he requested 20 or 30 minutes to clean up the mess he had made.  Grievant acknowledged that the allegations confused him.  Grievant may not have been clear as to where the mess was and Respondent’s witnesses may have read the wrong location into his request since they obviously did not believe him, or he may have mispoken in his confused state.  None of this amounts to dishonesty.


The primary allegation of dishonesty was the assertion that Grievant changed his story regarding the reason for the purchase of the glass globes.  Ms. Haid testified that when he asked her to approve the purchase, Grievant told her the reason for the purchase was that students were breaking them.  Grievant testified he told Ms. Haid he believed 15 should be purchased because students could break them.  There is no indication that this was an in-depth conversation of the reason for the purchase, and Grievant had no idea he needed to be more clear.  Further, the purchase was made in mid-May, and the purchase was not questioned until mid-June.  Ms. Haid did not indicate that there was any reason for the details of this short discussion to have stuck in her mind, or that she took notes.  It would be very easy for someone to hear that the students were breaking the globes, rather than the students would or could break the globes, or to not recall exactly what was said.  Further, Ms. Haid was familiar with the new sand blasters, and should have been aware that the sand tanks were acrylic which would not be easily broken or properly replaced with glass.  One would think if Grievant intended to be dishonest, he would have come up with a better story.  This same reasoning applies to Dr. Meador’s testimony that Grievant said on June 29 that the globes were purchased to repair the sand blaster because the residents (students) always break them.  Clearly, Dr. Meador would know the sand tanks were acrylic and would not break like glass.  In fact, the undersigned finds it curious that if Grievant told Dr. Meador this, why did Dr. Meador not find this to be a dishonest statement immediately.  The undersigned finds Grievant’s testimony to be credible, that Respondent’s witnesses’ recollection of what Grievant said is not reliable, and that Grievant did not lie regarding the reason for the purchase of the glass globes.


Finally, Respondent supported its conclusions that the glass globe purchase was fraudulent with the conclusions by Dr. Dye and Dr. Meador that Grievant’s explanation of how he was going to use the glass globes was not feasible.  Respondent’s witnesses may well be correct that there was no need to order 15 glass globes, totaling $210.00, and that using them inside of the sand tanks was not feasible.  Certainly, not every  proposed solution to a mechanical problem that has not been tested turns out to work as planned.  Indeed, Grievant’s plan may have been ill-conceived or idiotic, and it may be that he should have consulted Dr. Dye and Dr. Bryington before asking Ms. Haid to purchase the globes.  While Grievant may be guilty of poor judgement, none of this supports the conclusion that the purchase was fraudulent.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


2.
Respondent did not demonstrate that Grievant used Respondent’s property for his personal use, that he made any purchases on behalf of Respondent, fraudulent or otherwise, or caused any such purchases to be made, or that he was dishonest at any time.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to his position at West Virginia University and to pay him all backpay to which he is entitled from the date his employment was terminated until the date he is reinstated, plus interest, restore all benefits, as though he had not been dismissed from his employment, and remove all references to the dismissal from all personnel records maintained at West Virginia University.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).







       __________________________________









     BRENDA L. GOULD







       Deputy Chief Administrative Law Judge

Date:
December 15, 2016
�  Respondent asserted in its post-hearing written argument that Grievant “continually asked for 20-30 minutes so that he would have time to go to his house to retrieve the globes.”


�  Respondent’s Proposed Finding of Fact Number 19 states that when Grievant returned the glass globes to Respondent, “many were opened and some were greasy.”  Ms. Haid made clear on cross-examination that two of the boxes for the globes were greasy, not the globes themselves.


�  Respondent’s Proposed Finding of Fact Number 19 states that Ms. Haid testified that Grievant “tried to screw the glass globe on the sand tank cap, realized it wouldn’t fit the threads, then simply turned the glass globe upside down and placed it inside the working sand tank.”  The undersigned has been unable to find any testimony from Ms. Haid that Grievant ever “tried to screw the glass globe on the sand tank cap, [and] realized it wouldn’t fit the threads,” and this proposal is rejected as being unsupported by the testimony presented.  Dr. Meador testified that he had told Grievant to show him how the globes worked, and that Grievant hesitated and looked like he was going to try to twist the lid onto the globe and realized it wouldn’t fit, and then dropped the globe into the tank.  Ms. Haid did not testify that she observed any such hesitation, or that she drew the same conclusion as to Grievant’s thought process.


�  Respondent, in its Proposed Findings of Fact and Conclusions of Law, stated that Dr. Dye and Dr. Matthew Bryington testified that it made “absolutely no sense to purchase non-conforming glass globes instead of the manufacturer’s warranted, pressurized, specialized sand tanks, as the glass globes would degrade and break over time and would become a safety hazard.”  Dr. Bryington made no such statement.  Dr. Bryington’s testimony was that he was not aware that glass could not be used with the sandblasters, but that theoretically, aluminum oxide (sand) could etch the glass and a film could develop that would make the glass difficult to clean.  The undersigned also finds nothing in the record to support a finding that Dr. Bryington offered any opinion as to the sensibility of purchasing the glass globes at issue, nor did he discuss the issues of warranties.


�  Respondent, in its Proposed Findings of Fact and Conclusions of Law, states that Grievant told Dr. Meador that Dr. Dye had requested the globes and that this was untrue.  The undersigned has found nothing in the record to support the statement that Grievant told Dr. Meador that Dr. Dye had requested the globes, and this proposition is rejected.


�  Respondent asserted in its written proposals that “Grievant knew a valid work order was required for any purchase, but he instead chose to disregard this rule.”   This allegation is not supported by the evidence.  Respondent’s witness, Ms. Haid, testified that for planned projects, the School of Dentistry would commonly go ahead and order some items, such as a dental chair, before the work order was in place.  She stated that Mr. Cupp would typically place the order for the materials needed for this particular project, but that  items could be purchased in anticipation of work to be performed without a work order in place.  The work order would be needed before the work actually began.


�  Respondent’s Proposed Finding of Fact Number 22 is without foundation where it states that Mr. Cupp “[o]nly needed fifteen (15) feet of tubing” for this project.


�  Dr. Meador’s response was that Grievant could think whatever he liked, causing Grievant’s counsel to ask the question again.






