WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
CORINNE SCURLOCK and
CLIFFORD SCARBOROUGH,

Grievants,

v.






Docket No. 2015-1760-CONS
RALEIGH COUNTY BOARD OF EDUCATION,
Respondent.

D E C I S I O N
Grievant Corinne Scurlock, who is employed as an aide/paraprofessional filed a grievance against her employer the Raleigh County Board of Education (“Board”), Respondent.  On June 30, 2015, she filed a grievance form alleging that “Codes 18-5-39 - 18A-4-8b - 18A -4-8g and 18A-4-8e have not been met.” As relief, Grievant requested “All pay and compensation, gratuties [sic], extra vacation days earned and any seniority applicable.”  Grievant Clifford Scarborough is employed by the Board as a custodian.  On June 30, 2015, he filed a grievance form identical to Grievant Scurlock’s.

By agreement, the two grievances were consolidated for a level one hearing and heard by the Superintendent’s designee on August 21, 2015.  Three witnesses testified at the level one hearing, the two Grievants and Director Randy Adkins.  Three documents were admitted into evidence: a job posting for summer service personnel positions, dated May 4, 2015; a chart of the applicants for summer 2015 painting crew positions; and summer payroll records for various summer service employees.  The level one decision dated September 9, 2015 denied the grievance.  Grievants appealed to level two on September 17, 2015, and a mediation session was held on January 8, 2016.  Grievants appealed to level three on January 22, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on April 13, 2016, at the Grievance Board(s Beckley office to supplement the record.  Grievants appeared at the hearing with their counsel, John E. Roush of the West Virginia School Service Personnel Association. Respondent appeared by its Assistant Superintendent Randy Adkins, and the Board’s legal counsel, Howard Seufer, Jr. of Bowles Rice LLP. 

At the level three hearing the parties agreed to submit the case for decision on the lower level record with all exhibits being entered as joint exhibits 1-3 and further stipulated to the submission of an April 2014 settlement agreement between Grievant Scurlock and the Board in a prior grievance. (Joint Exhibit 4)  The settlement agreement corroborates testimony given in the instant matter at the level one hearing.  This matter became mature for decision upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about May 2, 2016.  Both parties submitted fact/law proposals.

Synopsis
Respondent Raleigh County School Board was required to decide who it should properly hire, between several eligible applicants, for a limited number of 2015 summer positions. Grievants, who were desirous of summer painter positions, contend the positions, as awarded in 2015, were not done in accordance with highlighted West Virginia Code.  Several of the applicants were tied with regard to the number of years of participation with the summer painting classification.  Grievants suggest that a random tiebreaker should have been conducted among the applicants in order to determine which of them to appoint for the summer of 2015.  Respondent awarded the limited number of posted summer painter positions for 2015 to the applicants who worked the most days as summer painters in 2013 and 2014 combined. 
W. Va. Code §18-5-39(g) governs reduction in force and priority in re-employment of service personnel in summer positions.  However, W. Va. Code §18-5-39(g) does not define how a service employee’s prior summer service time is to be calculated, beyond stating that it must be determined by “the length of service time in the particular summer program or classification.”  Respondent interpreted this phrase to determine seniority between the candidates.  Respondent’s method of calculating seniority based upon the total days served by Grievants and the other employee during their respective years of summer employment was both reasonable and permissible.  Respondent’s actions were not inconsistent with identified West Virginia Code.  This grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Clifford Scarborough, Grievant, was employed as a regular custodian on August 26, 2006. 
2. Corrine Scurlock, Grievant, has been a regular employee of Respondent for approximately twenty years.  She is currently employed as a transportation aide.

3. Both Grievants worked as painters on the summer paint crew in the summers of 2013 and 2014.

4. On May 4, 2015, Respondent posted a notice of vacancy for five summer painters.  J Ex 1
5. The 2015 summer painting crew was to be smaller than the summer before.
6. Of the people who applied for the five posted positions, nine of the applicants worked as summer painters in 2014.  Of those nine applicants, eight worked for Respondent as summer painters in 2013. 
7. Of the eight applicants who had worked both the 2013 and 2014 summers, only one, Mickey Mooney, had worked as a summer painter before 2013. 
8. Mickey Mooney’s length of service time in the summer painter classification exceeded that of all the other applicants.  Respondent appointed applicant Mooney to one of the five posted painter positions for the summer of 2015.
9. There were four remaining posted summer painter positions for 2015.  There were seven remaining applicants who had worked both the summers of 2013 and 2014.
10. Grievants are among the applicants who worked as summer painters in both 2013 and 2014.  However, they were not appointed to fill any of the posted vacancies for the summer of 2015. 
11. Respondent awarded the four remaining posted summer painter positions for 2015 to the applicants of the previous summer’s painters who, according to payroll records, worked the most days as summer painters in 2013 and 2014 combined: Douglas Shrewsbury (93 days), William Rose (93 days), Ronald Martin (92 days), and Robert Lilly (78 days).
12. According to payroll records, Grievants each worked fewer total days as summer painters in 2013 and 2014 than any of the applicants who were appointed to fill any of the posted vacancies.  Grievant Scarborough worked for 70 days.  Grievant Scurlock worked for 67.5 days.
13. Respondent did not conduct a random selection system to break the seniority tie between Grievants and other employees who began as summer painters on the same date in the summer of 2013.
14. Both Grievants worked fewer days than other summer painters who worked the summers of 2013 and 2014. Grievant Scurlock
 took a week off with approval for educational purposes. Grievant Scarborough worked one week as a custodian to help get his school ready in one summer and had to return to his regular position two weeks earlier than other summer painters.
15. Grievants maintain that a random tiebreaker should have been conducted among the seven applicants in order to determine which of them to appoint for the summer of 2015.
16. Grievants were called back to work on or about July 15, 2015, and worked through the end of the program missing 12 or 13 days of the summer painting assignment. 


Discussion
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Relevant to the issue in discussion in this grievance matter, W. Va. Code § 18-5-39 states, in part, as follows:

(f) Notwithstanding any other provision of this code to the contrary, the board may employ school service personnel to perform any related duties outside the regular school term as defined in section eight [§ 18A-4-8], article four, chapter eighteen-a of this code.  An employee who was employed in any service personnel job or position during the previous summer shall have the option of retaining the job or position if the job or position exists during any succeeding summer.  If the employee is unavailable or if the position is newly created, the position shall be filled pursuant to section eight-b [§ 18A-4-8b], article four, chapter eighteen-a of this code. . . .

Id.  “This Code Section ‘provides that any employee who accepts a summer assignment is entitled to the same assignment the following year if it exists. [citations omitted]’ Lemley v. Wood County Bd. of Educ., Docket No. 99-54-198 (Sept. 9, 1999).  ‘Once a board of education employee is properly placed in a particular summer position, seniority rights are established for the employee to return to the position during any succeeding years [ . . .]’ Kennedy v. Marion County Bd. of Educ., Docket No. 91-24-427 (Dec. 30, 1991).’ Panrell v. Monongalia County Bd. of Educ., Docket No. 96-30-408 (April 25, 1997).” Radabaugh v. Monongalia County Bd. of Educ., Docket No. 2013-1996-MonED (Sept. 22, 2014). “‘The seniority granted to regular employed workers and the ‘seniority’ granted to summer employees in their positions is controlled by separate statutes and is not meant to be comingled. W. Va. Code §§ 18-5-39; 18A-4-8b; & 18A-4-8g, Bowmen [sic] v. Kanawha County Bd. of Educ., Docket No. 99-20-039B (Mar. 31, 1999).’ Beane v. Kanawha County Bd. of Educ., Docket No. 03-20-008 (April 30, 2003).”  Cowan, et al., v. Ritchie County Bd. of Educ., Docket No. 2010-1537-CONS (Jan. 20, 2012).
Grievants and Respondent agree that Mickey Mooney’s length of service time in the summer painter classification exceeded that of all the other applicants and that the Board was correct in appointing him to one of the five posted painter positions for the summer of 2015. 
W. Va. Code §18-5-39(g) provides:
If a county board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification.
Respondent reduced the number of painters to be employed in the summer of 2015 from the number employed in the summer of 2014.  Faced with a seven way tie, Respondent distinguished applicants for 2015 based upon their “length of service time” as summer painters.  The term “length of service time” is not defined in W. Va. Code §18-5-39.  More specifically, in this case, to select painters for the summer of 2015 from among previous summer painters Respondent distinguished who, according to payroll records, had worked the most days as summer painters. 
Grievants take exception with Respondent’s selection method. Grievants contend that Respondent should have selected those previous summer painters who had worked the greatest number of summers, rather than the most summer days. Under this approach, seven of the candidates, including the Grievants, are “tied” each having worked a total of two summers.  Grievants contend that a random tiebreaker should have been conducted among the seven applicants in order to determine which of them to appoint for the summer of 2015.  In support of their various contention, Grievants highlight that in W. Va. Code §§18A-4-8b(f)(2)(A)
 and 18A-4-8b(i)
 the term, “length of service time,” refers to the seniority date established by the service employee within a particular classification category.  Grievants highlight that the statues for “regular seniority” make no reference to the number of days actually worked after a seniority date is established. 
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  The knotty point is whether it is lawful for Respondent to interpret “the length of service time” to mean the total days served in the summer program or classification, rather than the number of summers worked. 
There were four remaining posted summer painter positions for 2015.  There were seven remaining applicants who had worked both the summers of 2013 and 2014.  Respondent, in good faith, attempted to resolve in a fair and rational manner which applicants would be awarded summer painter positions for 2015.
 This Board has previously ruled that it is permissible and reasonable for a county board of education to interpret “the length of service time” to mean the total days served in the summer program or classification, rather than the number of summers worked.  See McDonald v. Wood County Bd. of Educ., Docket No. 2014-1623-WooED (Feb. 27, 2015). 
With respect to Grievant’s contention that Respondent should utilize a random selection system, such as that provided for breaking seniority ties between the regular seniority dates of service personnel, there is no suggestion of or reference to a random selection system in W. Va. Code § 18-5-39(g) that would require seniority to be calculated in this fashion.  Seniority granted to regular employed workers and the ‘seniority’ granted to summer employees in their positions is controlled by separate statutes thus while Chapters 18 and 18A are read in pari materia,
 it is not established that the interpretation provided by identified W. Va. Code [e.g., §§18A-4-8b(f)(2)(A); 18A-4-8b(i); 18A-4-8g] is applicable to the instant circumstances or that the language, if applicable, forbids the application/interpretation used by the instant Respondent.  W. Va. Code §18A-4-8g(a), makes no reference to or mention of summer service personnel positions.  In addition, W. Va. Code § 18-5-39(g) does not refer to regular employment dates in calculating seniority or call for application of these dates.  Thus, Respondent was not required to employ this regular seniority method of calculating summer seniority.
In an attempt to legitimately discern seniority, Respondent is not precluded from adopting an interpretive method, provided that its method resulted from permissible and reasonable construction of W. Va. Code § 18-5-39(g).  There is no identified language which prohibits Respondent from interpreting “the length of service time” to mean the total days served in the summer classification, in addition to the number of summers worked.  See McDonald v. Wood County Bd. of Educ., Docket No. 2014-1623-WooED (Feb. 27, 2015); also see Marshall County Bd. of Educ. v. Byron Freeland, Civil Action No. 05‑AA-186 (April 18, 2006).  In the fact pattern of this case the concept seems extremely rational. 
Though the methods of determining seniority proposed by Grievants may be permissible in certain occurrences, the language Grievants highlight pertaining to seniority ties being broken by a random selection system
 is not established to be the exclusive remedy applicable to the instant summer employment situation.  Further, in comparing the two methods it is readily apparent that the method utilized by Respondent is equitable.  It was not arbitrary or clearly wrong.
  Respondent interpreted “the length of service time” in the particular summer program or classification to determine seniority between the candidates.  Grievants each worked fewer total days as summer painters in 2013 and 2014 than any of the applicants who were appointed to fill any of the posted vacancies.  Respondent’s method of calculating seniority based upon the total days served by Grievants and the other employees during their respective years of summer employment was both reasonable and permissible.   Respondent’s actions were not inconsistent with identified West Virginia Code. 
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. In a non-selection grievance, a Grievant bears the burden of proving, by preponderance of the evidence, that he or she should have been selected for a particular position rather than another applicant. Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986); Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993). In that the issue in dispute with this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008)
2. “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  

3. “[West Virginia Code § 18-5-39] ‘provides that any employee who accepts a summer assignment is entitled to the same assignment the following year if it exists. [citations omitted]’ Lemley v. Wood County Bd. of Educ., Docket No. 99-54-198 (Sept. 9, 1999).  ‘Once a board of education employee is properly placed in a particular summer position, seniority rights are established for the employee to return to the position during any succeeding years [ . . .]’ Kennedy v. Marion County Bd. of Educ., Docket No. 91-24-427 (Dec. 30, 1991).’ Panrell v. Monongalia County Bd. of Educ., Docket No. 96-30-408 (April 25, 1997).” Radabaugh v. Monongalia County Bd. of Educ., Docket No. 2013-1996-MonED (Sept. 22, 2014).
4. “If the statute is silent ... with respect to the specific issue, the question for the court is whether the [Board's] answer is based on a permissible construction of the statute.” Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984), Also see Keatley v. Mercer Bd. of Educ., 200 W.Va. 487, 491-92 (1997).

5. It is permissible and reasonable for a county board of education to interpret “the length of service time” to mean the total days served in the summer program or classification, rather than the number of summers worked. McDonald v. Wood County Bd. of Educ., Docket No. 2014-1623-WooED (Feb. 27, 2015); also see Marshall County Bd. of Educ. v. Byron Freeland, Civil Action No. 05‑AA-186 (April 18, 2006). 
6. It was reasonable for Respondent to interpret “the length of service time in the particular summer program or classification” language of W. Va. Code § 18-5-39(g), to allow it to calculate seniority based upon the total days, rather than years, served by its summer service personnel. 
7. Grievants failed to meet their burden to prove, by a preponderance of the evidence, that Respondent violated any applicable statutes, rules, policies or procedures in connection with their non-selection for a 2015 summer painter position.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  May 16, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

�Grievant Scurlock received summer seniority credit for the summer of 2013, by agreement, to resolve a separate grievance.


� W. Va. Code §§18A-4-8b(f)(2)(A) provides, “A service person with the greatest length of service time in a particular category of employment is given priority in accepting extra duty assignments, followed by other fellow employees on a rotating basis according to the length of their service time until all employees have had an opportunity to perform similar assignments. The cycle then is repeated.”


� W. Va. Code §18A-4-8b(i) provides, “The seniority of a service person is determined on the basis of the length of time the employee has been employed by the county board within a particular job classification. For the purpose of establishing seniority for a preferred recall list as provided in this section, a service person who has been employed in one or more classifications retains the seniority accrued in each previous classification.”


� It may be of interest to note that while Grievants were not awarded one of the original five posted positions, Grievants were called back to work on or about July 15, 2015, and worked through the end of the program missing 12 or 13 days of the summer painting assignment.


� Smith v. Siders, 155 W. Va. 193; 183 S.E.2d 433 (1971)


� W. Va. Code §18A-4-8b(l) 


� The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].( Trimboli v. Dep't of Health and Human Res., Docket No. 93�HHR�322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01�20�470 (Oct. 29, 2001).
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