THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

David Jerome McClure,



Grievant,

v.







Docket No. 2016-0324-RalED
Raleigh County Board of Education,



Respondent.

DECISION


Grievant, David Jerome McClure, was employed by Respondent, Raleigh County Board of Education.  On September 9, 2015, Grievant filed this grievance against Respondent stating, “due process violation, my private rights of the 5 & 14 amendments, West Virginia Bill Of Rights” and requesting “B.O.E. to state a claim in which relief can be granted. copensation for stress, emotional, finiancial hardship.”
  

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on October 23, 2015, before the undersigned in Beckley, West Virginia at the offices of the Raleigh County Commission on Aging.  Grievant appeared pro se
.  Respondent was represented by counsel, Howard Seufer, Bowles Rice LLP.  This matter became mature for decision on November 23, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant held a continuing contract with Respondent and was physically unable to return from an approved unpaid medical leave of absence.  Respondent deemed Grievant to have resigned by operation of its policy, even though Grievant did not resign.  As Grievant’s separation from employment was not an actual voluntary resignation by Grievant, but was by operation of its policy, that separation was involuntary, in the nature of disciplinary action, and Respondent holds the burden of proof.  Respondent violated its policies in refusing to allow Grievant to apply for an additional period of unpaid leave and in deeming that Grievant had resigned by operation of the incorrect policy.  Respondent violated law in involuntarily separating Grievant from employment without written notice of charges against him, an explanation of the evidence, and an opportunity for Grievant to respond. The Grievance Board does not have the authority to grant Grievant compensation for stress and emotional hardship or to place him in a position for which he had not been hired.  The proper remedy in this circumstance is to invalidate the termination of Grievant’s continuing contract and return Grievant to the position and employment status he held at the time his contract was improperly terminated.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Custodian at Woodrow Wilson High School.
2. Grievant was granted a medical leave of absence beginning August 26, 2014, which was extended several times, but expired for the final time on July 31, 2015.

3. Leaves of absence without pay are governed by Respondent’s Policy C.1.19, Personal Leaves and Absences Without Pay.  The policy allows employees to request a medical leave of absence without pay once an employee has exhausted all sick leave but is still unable to return to work for medical reasons.  “The maximum medical leave of absence, which the Board will approve, is one calendar year.  Any employee wishing to extend a medical leave of absence beyond one year must reapply to the Board for approval.  Should an employee be unable to return to work after the expiration of the approved medical leave, his/her employment with Raleigh County will be terminated.”   

4. Respondent’s Director of Personnel, Randy Adkins told Grievant that the Board was no longer granting medical leaves of absence for more than one year and that if he did not return to work at the expiration of his leave he would be considered to have resigned.

5. During his leave of absence, Grievant spoke mostly with the secretary of the personnel department, Tammy Lynch.  Grievant told Ms. Lynch that he still needed more surgery and would not be able to return to work at the expiration of his leave.  Ms. Lynch told Grievant that if he could not return to work that he would need to resign.  

6. On July 21, 2015, prior to the expiration of Grievant’s medical leave of absence, Personnel Director Adkins mailed Grievant a letter stating that Grievant’s medical leave was ending and that Grievant was required to inform Mr. Adkins of his intention to return to his position.  The certified letter was mailed to Grievant at an address in Crab Orchard that was not and had never been Grievant’s address.  The mail was returned on July 26, 2015 as “Return to Sender, No Mail Receptacle, Unable to Forward.”  

7. On July 30, 2015, Ms. Lynch called Grievant and he informed her he was still in North Carolina.  After being told by Personnel Director Adkins and Ms. Lynch that his leave could not be extended, and being told by Ms. Lynch that he would have to resign, Grievant told Ms. Lynch that he would bring in a resignation letter. 

8. Following his conversation with Ms. Lynch, Grievant spoke with a union representative, who told him he should not resign.  Following this advice, Grievant did not give Respondent a resignation letter. 

9. Despite the return of the first certified letter and Ms. Lynch’s conversation with Grievant in which he stated he was in North Carolina, two more certified letters were sent to the incorrect address, both of which were returned as undeliverable.  The letter dated August 5, 2015 stated that Grievant would be considered to have voluntarily resigned as he had not reported to work following the expiration of his leave of absence.  The letter dated August 12, 2015, stated that the Board had accepted Grievant’s resignation. 

10. Medical leaves of absence of more than one year had been granted under the previous Superintendent, including some during his last year.  Although the record does not reflect the exact year of the former Superintendent’s last year, the new Superintendent began in 2014.  

11. Under Respondent’s Policy C.1.20, Personal Leave for Illness & Other Causes section II subsection I, “[a]n employee who fails to report to work for three consecutive days and fails to notify his/her immediate supervisor of the absence and the reasons thereof is considered to have voluntarily resigned.”

12. Grievant admits that he is still medically unable to return to his position as a Custodian.
Discussion

“The grievant bears the burden of proving the grievant’s case by a preponderance of the evidence, except in disciplinary matters, where the burden is on the employer to prove that the action taken was justified.”  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the burden of proof has not been met. Id. 

In this case, the parties have contested which party has the burden of proof.  Grievant alleged that he had not resigned and was actually terminated from employment.  Respondent alleged that Grievant had resigned by automatic operation of Respondent’s policy.  The burden of proof rests on a grievant unless an employer’s action is disciplinary.  Resignation is not disciplinary, so in cases involving resignation, the grievant would have the burden of proof

However, in this case, it is undisputed Grievant did not personally resign.  Grievant was told he would have to resign, originally said that he would drop off his resignation letter, but then he did not actually give Respondent a written resignation.  Instead, Respondent deemed that Grievant had resigned by operation of their Policy C.1.20, Personal Leave for Illness & Other Causes section II subsection I which states: “[a]n employee who fails to report to work for three consecutive days and fails to notify his/her immediate supervisor of the absence and the reasons thereof is considered to have voluntarily resigned.”    
Despite this policy, Grievant was employed under a continuing contract with Respondent, and his separation from employment is governed by the following West Virginia Code section:
After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status . . . The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.
W. Va. Code § 18A-2- 6.  This Code section allows only two methods of terminating Grievant’s contract: written notice stating cause with majority vote of the Board, or Grievant’s written resignation.  
 “[A] resignation is, by definition, a voluntary act on the part of an employee seeking to end the employer/employee relationship. . .” Smith v. W. Va. Dept. of Corrections, Docket No. 94-CORR-1092 (Sept. 11, 1995); Jenkins v. Dep't of Health and Human Resources/Mildred Mitchell-Bateman Hosp., Docket No. 02-HHR-214 (Oct. 22, 2002).  Everly-Strawn v. Dep’t of Health & Human Res., Docket No. 2012-1163-DHHR (Dec. 24, 2013).  Respondent’s policy attempts to improperly shift Grievant’s separation from employment from an involuntary to a voluntary action, which would act to improperly shift the burden of proof in this grievance from Respondent to Grievant.  Grievant did not wish to resign from employment and did not actually resign from employment.  Respondent’s characterization of Grievant’s separation from employment as a resignation does not change the involuntary nature of the separation from employment for what would have been a disciplinary reason for termination, which was Grievant’s failure to return to work.  Therefore, the burden of proof in this matter rests with Respondent.  
"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs. Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977)." Morris v. Kanawha County Bd. of Educ., Docket No. 99-20-200 (July 27, 1999).  In this case, Respondent clearly applied the incorrect policy to Grievant.  Grievant was on an approved unpaid medical leave of absence.  Medical leaves of absence are governed by Respondent’s Policy C.1.19, Personal Leaves and Absences Without Pay.  Under that policy, “[s]hould an employee be unable to return to work after the expiration of the approved medical leave, his/her employment with Raleigh County will be terminated.”  Instead, Respondent applied its Policy C.1.20, Personal Leave for Illness & Other Causes, which states that “[a]n employee who fails to report to work for three consecutive days and fails to notify his/her immediate supervisor of the absence and the reasons thereof is considered to have voluntarily resigned.”    Grievant did not fail to report to work without notifying Respondent.  Grievant told Personnel Director Adkins and Ms. Lynch that he was medically unable to return to work.  He requested that his leave be extended and Personnel Director Adkins and Ms. Lynch told him that the Board no longer granted leaves of absence for more than one year. 
Under the proper policy, Respondent’s remedy would have been to terminate Grievant.  As an employee with a continuing contract, Grievant would then have been entitled to “written notice of the charges, an explanation of the evidence, and an opportunity to respond prior to a Board of Education's decision to terminate [him].”  Syl. Pt. 3, Board of Educ. v. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994).  Instead, Personnel Director Adkins improperly deemed Grievant’s failure to return to work as a resignation and further failed to properly notify Grievant of this action when he sent notices to Grievant at the wrong address three times, even after being notified that the address was not correct after the first notice was sent and returned.  The Board never had an opportunity to review the personnel action against Grievant as it was presented to the Board as a voluntary resignation.    
Respondent further failed to abide by its own policy when Personnel Director Adkins told Grievant he could not apply for an additional leave of absence.  Respondent’s Policy C.1.19, Personal Leaves and Absences Without Pay states that “[a]ny employee wishing to extend a medical leave of absence beyond one year must reapply to the Board for approval.”  If the Board no longer wished to grant additional leaves of absence after one year, then the Board should have changed its policy.  Under the current policy, Grievant was entitled to apply to the Board for an additional leave of absence and Personnel Director Adkins improperly denied Grievant the opportunity to do so.     

Grievant requested “compensation for stress, emotional, financial hardship.”  “Damages such as medical expenses, mental anguish, stress, and pain and suffering are generally viewed as ‘tort-like’ damages which have been found to be unavailable under the Grievance Procedure. Dunlap v. Dep’t of Environmental Protection, Docket No. 2008-0808-DEP (Mar. 20, 2009). Spangler v. Cabell County Board of Education, Docket No. 03-06-375 (March 15, 2004); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).”  Stalnaker v. Div. of Corrections, Docket No. 2013-1084-MAPS (Mar. 26, 2014).  The Grievance Board cannot award Grievant compensation for stress or emotional hardship.  

As for financial hardship, Grievant was on an unpaid medical leave when he was improperly separated from employment.  Grievant testified at the level three hearing that he is still physically unable to work as a Custodian, but that he wants to return to work in his position as Custodian as soon as he is physically able.  Grievant also believes Respondent should have offered him other employment as a Teacher’s Aide as he is certified to hold that position.  While Grievant may have been qualified and physically able to hold the position of Teacher’s Aide, Respondent was not required to place Grievant in a Teacher’s Aide position.  Grievant would have been required to bid on a Teacher’s Aide position and be selected for it.  Therefore, as Grievant was not being paid at the time he was improperly separated from employment and was not able to work in his actual position during the time he has been separated from employment, he cannot be granted back pay.  
The Grievance Board does not have the authority to place Grievant in a position for which he had not been hired, so Grievant cannot be awarded a position as a Teacher’s Aide.  The only remedy the Grievance Board can grant in this circumstance is to invalidate the termination of Grievant’s continuing contract as a Custodian, returning Grievant to the position and employment status he held at the time his contract was improperly terminated.  If Grievant is still physically unable to return to his Custodian position, he may apply for additional leave under Respondent’s policy.           

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. “The grievant bears the burden of proving the grievant’s case by a preponderance of the evidence, except in disciplinary matters, where the burden is on the employer to prove that the action taken was justified.”  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. “[A] resignation is, by definition, a voluntary act on the part of an employee seeking to end the employer/employee relationship. . .” Smith v. W. Va. Dept. of Corrections, Docket No. 94-CORR-1092 (Sept. 11, 1995); Jenkins v. Dep't of Health and Human Resources/Mildred Mitchell-Bateman Hosp., Docket No. 02-HHR-214 (Oct. 22, 2002).  Everly-Strawn v. Dep’t of Health & Human Res., Docket No. 2012-1163-DHHR (Dec. 24, 2013).  
3. As Grievant’s separation from employment was not an actual voluntary resignation by Grievant, but was rather deemed by Respondent to be a resignation by operation of its policy, that separation was involuntary, in the nature of disciplinary action, and Respondent holds the burden of proof.

4. The separation from employment of an employee holding a continuing contract is governed by the following West Virginia Code section:

After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status . . . The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.
W. Va. Code § 18A-2- 6.  

5. "An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs. Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977)." Morris v. Kanawha County Bd. of Educ., Docket No. 99-20-200 (July 27, 1999).  
6. Respondent violated its policies in refusing to allow Grievant to apply for an additional period of unpaid leave and in deeming that Grievant had resigned by operation of the incorrect policy.

7. Respondent violated law in involuntarily separating Grievant from employment without written notice of charges against him, an explanation of the evidence, and an opportunity for Grievant to respond.
8. “Damages such as medical expenses, mental anguish, stress, and pain and suffering are generally viewed as ‘tort-like’ damages which have been found to be unavailable under the Grievance Procedure. Dunlap v. Dep’t of Environmental Protection, Docket No. 2008-0808-DEP (Mar. 20, 2009). Spangler v. Cabell County Board of Education, Docket No. 03-06-375 (March 15, 2004); Snodgrass v. Kanawha County Bd. of Educ., Docket No. 97-20-007 (June 30, 1997).”  Stalnaker v. Div. of Corrections, Docket No. 2013-1084-MAPS (Mar. 26, 2014).  
9. The Grievance Board does not have the authority to grant Grievant compensation for stress and emotional hardship or to place him in a position for which he had not been hired.
Accordingly, the grievance is GRANTED.  Grievant’s continuing contract with Respondent is reinstated as if it had not been severed and Grievant is reinstated to his position with the status he held at the time his contract was improperly severed.  Grievant is not awarded back pay, but is awarded what benefits and seniority he would have earned if his contract had not been severed.  
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  January 11, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Grievant’s statement of grievance and relief sought are reproduced exactly as written. 


� For one’s own behalf.  Black’s Law Dictionary 1221 (6th ed. 1990).
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