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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GEORGE BLAKE,



Grievant,

v.






Docket No. 2015-1091-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, George Blake, filed three separate grievances on February 12, 2015, February 24, 2015 and March 31, 2015, challenging Respondent’s suspension and termination of his employment as a probationary employee.  These grievances were filed directly to level three and were subsequently consolidated by Order entered on July 15, 2015.  A level three evidentiary hearing was conducted before the undersigned on December 17, 2015, at the Westover office of the Grievance Board.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on January 28, 2016.


Synopsis


Grievant was a probationary employee, working as a Driver, at the William R. Sharpe, Jr. Hospital, a state psychiatric facility.  Grievant was denied permanent employment status at the end of his probationary period in March 2015.  This was due to 
Respondent’s determination that his performance was unsatisfactory, specifically with regard to properly performing his duties.  The record established that Grievant engaged in several sexually inappropriate conversations with patients and other Sharpe Hospital employees.  When a probationary employee is terminated for reasons other than discipline, it is his burden to prove his services were satisfactory.  In the instant case, Grievant was not able to meet his burden of proof and demonstrate that his performance was satisfactory.  This grievance is denied.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant was employed by the Respondent as a Driver 1 at Sharpe Hospital.  Grievant’s duties included driving a van to transport individuals, mail, supplies, and equipment.  


2.
On February 11, 2015, a patient grievance was filed alleging verbal abuse and harassment against Grievant.  As a result, Sharpe Hospital transferred Grievant from his position of Driver 1 to a position away from contact with patients.  Grievant was not suspended at that point, and he continued to receive his regular pay.


3.
On February 12, 2015, Jeffrey Tanner, Sharpe Hospital Security Director, informed Grievant that he would be suspended pending an investigation into allegations of patient abuse.  Grievant completed a Grievance Form, gave it to Mr. Tanner, and asked him to file the grievance.  Mr. Tanner took the Grievance Form to Debra Quinn, Human Resources Director, and told her that Grievant had given it to him for filing.  Ms. Quinn told Mr. Tanner that Sharpe Hospital did not file grievances for its employees and that Grievant would need to either file the grievance or talk to a union representative about filing a grievance.


4.
On February 20, 2015, Sharpe Hospital sent Grievant a letter confirming he would be suspended sixty days pending an investigation of allegations of verbal abuse.  


5.
Investigations performed by Legal Aid of West Virginia and the Office of Human Resources Management substantiated that Grievant’s conduct amounted to verbal abuse and harassment.  Several employees reported that Grievant regularly asked Sharpe Hospital patients and employees about their sex lives, made sexual comments, and told sexual jokes.


6.
On March 16, 2015, Debbie Quinn and Robert Kimble, Chief Financial Officer, held a predetermination meeting to inform Grievant that disciplinary action was being considered and to give Grievant an opportunity to explain the circumstances involved.  Grievant stated that the other employees gave statements against him in retaliation for his reporting or attempting to correct things the other employees had been doing wrong. 


7.
By letter dated March 23, 2015, Sharpe Hospital terminated Grievant’s employment and denied him permanent employment status.  


8.
The investigation revealed that Grievant used sexual innuendo, sexually provocative language and suggestions that amounted to verbal abuse.  In particular, a male patient was transported to Summit Center by Grievant when he discussed patients’ sexual problems and asked another patient if Sharpe Hospital gave him pills for his sexual problems to keep him from having an erection.  Other witnesses reported that it was routine for Grievant, even before reaching the bottom of Sharpe Hospital’s drive, to ask male patients leaving Sharpe Hospital what they would be doing that night, whether they had a woman waiting for them, and whether they would be having sex. 


9.
Lisa Escue is a Health Service Worker at Sharpe Hospital.  Ms. Escue indicated that she had taken many trips with Grievant.  Ms. Escue confirmed that on most trips, Grievant had sexually inappropriate conversations with her or with patients.


10.
Ms. Escue described an incident in which they transported a patient with sexually inappropriate behavior himself.  Grievant told the patient that Ms. Escue was single and that when the patient got out of Sharpe Hospital, the patient could take Ms. Escue out on a date.  Four or five days later, the patient was back at Sharpe Hospital, he approached Ms. Escue and told her she was the girl who took him home, and told her he was supposed to take her out on a date.  


11.
In another incident, a patient was being transported from Sharpe Hospital to the Summit Center.  Grievant asked the patient if she would be making whoopee with her husband.  Ms. Escue described the patient as an older lady that had been in Sharpe Hospital for a long period of time.  The patient was nervous that her husband was going to leave her.  Ms. Escue tried to make small talk with the patient, but Grievant continued to ask the patient if she was excited to see her husband.  Ms. Escue was aware that the patient was at Sharpe Hospital due to mental health issues related to her husband, so Ms. Escue tried to redirect the conversation with little or no effect on what the patient was hearing.


12.
Alicia Lopez is a Health Service Worker at Sharpe Hospital.  Ms. Lopez described one transport when it took several requests for Grievant to stop so a patient could use the restroom.  The patient said he needed to stop to use the bathroom, and the patient asked Grievant two or three times to stop.  Grievant did not respond to any of the patient’s requests.  The patient asked Ms. Lopez to ask Grievant to stop the van.  Grievant told her that he was trying to get to a certain spot to stop.  Ms. Lopez explained that they passed several places where they could have stopped, but Grievant did not stop.


13.
Gavin Nic Bakas is a Driver at Sharpe Hospital.  Mr. Bakas worked with Grievant between September 2014 and February 2015.  Mr. Bakas described the patient transports he took with Grievant as inappropriate.  Mr. Bakas indicated that they usually transported male patients, and Grievant would bring up sexual topics with the patients.  Grievant would ask the patient if someone would be waiting for them and if they were going to have sex that night.  


14.
Patrick W. Ryan is the Chief Executive Officer at Sharpe Hospital.  Mr. Ryan explained that Title 64 exists because the state psychiatric facilities work with a protected special population.  The patients have major psychiatric illnesses and they are sent to Sharpe Hospital to receive treatment generally against their will.  Mr. Ryan acknowledged that he did not personally witness Grievant’s actions, but he expects Sharpe Hospital employees to treat every patient as they would want a family member to be treated.  The actions taken by the previous administration through its investigative process are consistent with the actions Mr. Ryan would take under his administration.


Discussion


When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 91-PSC-422 (Mar. 11, 1992).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The Division of Personnel's Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  143 CSR 1 § 10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.  143 CSR 1 § 10.5(a).


As described in the Division of Personnel’s Rule, the probationary period of employment has a specific purpose.  During this time, an employee is to learn the duties of his or her position, and the employer assesses the employee’s ability to meet work standards and adjust to the expectations of the agency.  In this case, Respondent denied Grievant permanent employment status because he did not meet the required standards of work.  Respondent evaluated Grievant’s work during his probationary period and concluded that Grievant did not make a satisfactory adjustment to the demands of his position and did not meet the required standards of work.


The record of this case does not support a finding that Grievant has met his burden of proof to establish satisfactory work performance.  The record demonstrated by a preponderance of the evidence that Grievant used sexual innuendo, sexually provocative language and suggestions that amounted to verbal abuse.  In particular, a male patient was transported to Summit Center by Grievant when he discussed patients’ sexual problems and asked another patient if Sharpe Hospital gave him pills for his sexual problems to keep him from having an erection.  Other witnesses reported that it was routine for Grievant, even before reaching the bottom of Sharpe Hospital’s drive, to ask male patients leaving Sharpe Hospital what they would be doing that night, whether they had a woman waiting for them, and whether they would be having sex. 


Lisa Escue is a Health Service Worker at Sharpe Hospital.  Ms. Escue indicated that she had taken many trips with Grievant.  Ms. Escue confirmed that on most trips, Grievant had sexually inappropriate conversations with her or with patients.  Ms. Escue described an incident in which they transported a patient with sexually inappropriate behavior himself.  Grievant told the patient that Ms. Escue was single and that when the patient got out of Sharpe Hospital, the patient could take Ms. Escue out on a date.  Four or five days later, the patient was back at Sharpe Hospital, he approached Ms. Escue and told her she was the girl who took him home, and told her he was supposed to take her out on a date.


The record also established that Grievant failed to honor the requests of patients during transport that they be allowed to use the restroom.  A patient said he needed to stop to use the bathroom, and the patient asked Grievant two or three times to stop.  Grievant did not respond to any of the patient’s requests.  The patient asked a Health Service Worker to ask Grievant to stop the van.  Grievant told her that he was trying to get to a certain spot to stop.  The Health Service Worker explained that they passed several places where they could have stopped, but Grievant did not stop.  Grievant has failed to establish by a preponderance of the evidence that his services were satisfactory or that Respondent violated the provisions regarding termination of probationary employees.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 91-PSC-422 (Mar. 11, 1992).


2.
A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.  143 C.S.R. 1 § 10.5(a).


3.
Grievant has failed to prove by a preponderance of the evidence that his work for Respondent was satisfactory; it was within his employer’s discretion to not retain Grievant past his probationary employment.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date: February 29, 2016                                
__________________________________








Ronald L. Reece







  
Administrative Law Judge

