THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

REBECCA EARLS,



Grievant,

v.







     Docket No. 2015-1269-DHHR

DEPARTMENT OF HEALTH AND 

HUMAN RESOURCES,



Respondent.

DECISION


Rebecca Earls, Grievant, was employed by Respondent, Department of Health and Human Resources (“DHHR”) as a Health and Human Resources Aide. This position is commonly referred to as a Case Aide. Ms. Earls filed an expedited grievance to level three,
 dated May 13, 2015, alleging that she was dismissed from employment without cause and seeking, “to be made whole in every way including restoration of job, back pay with interest & all benefits restored.”

A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on March 1, 2016. Grievant appeared personally and was represented by Gordon Simons, UE Local 170, West Virginia State Workers Union. Respondent was represented by Steven R. Comton, Senior Assistant Attorney General.
This matter became mature for decision on May 4, 2016, upon receipt of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis


As a Case Aide, Grievant’s predominate duty was to transport juvenile and infant clients to and from treatment facilities all around West Virginia, and occasionally in surrounding states. While transporting a juvenile client and his treating psychologist from Mercer County, West Virginia, to a treatment facility in Kingston, Tennessee, Grievant had extreme difficulty staying awake and occasionally went off the road momentarily.  She violated other DHHR regulations for driving clients on the trip.  Respondent dismissed Grievant from employment as a result of these incidents. 


Grievant notes that in addition to this job, she was finishing her college degree, working a second job, and parenting a small child. She argues that no accident occurred and the adult passenger exaggerated the incidents which actually happened. Grievant asserts that under all the circumstances Respondent failed to prove by a preponderance of the evidence, the charges that Grievant engaged in reckless and dangerous driving behavior. While Grievant’s efforts to support her family and complete her education are commendable, Respondent proved that Grievant violated DHHR policy, and her driving behavior put the passengers and herself at risk of serious injury. Additionally, Grievant lost her privilege to drive a vehicle on State business, which was the predominate duty of her job. The grievance must is DENIED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact

1.
Grievant, Rebecca Earls, was initially employed as a Health and Human Resources Aide (Case Aide) in the DHHR Mercer County office on September 2, 2014.  Grievant was also working a second job and taking classes to complete her college degree.

2.
One of the main duties in Grievant’s position was providing transportation for various clients of the agency to and from appointments and facilities. These clients were often juveniles or infants. In some weeks, Grievant made transports three or four days per week. Her supervisor noted that Grievant drove clients nearly every day. Some of the locations Grievant drove to included Clarksburg, Parkersburg and Martinsburg. She also performed some clerical duties. During most of these transport, Grievant has no other adult with her.
3.
On Wednesday, March 25, 2015, Grievant was scheduled to transport a juvenile (D.M.)
 with autism to an inpatient facility in Kingston, Tennessee. The Mercer County Circuit Court ordered that Dr. Joseph R. Scotti, a licensed clinical psychiatrist, accompany D.M. on the trip.
 Grievant was informed of this trip on Monday, March 23, 2015.

4.
The trip from the Mercer County DHHR office, in Princeton, West Virginia, to the Kingston Tennessee facility took apporximately four hours of driving time each way.  Grievant met D.M. and Dr. Scotti at the Mercer County office at 6:30 a.m. on the morning of March 25, 2015, and returned to the office with Dr. Scotti at 6:30 p.m. the same day.

5.
On Thursday and Friday immediately preceding this trip, Grievant had driven to Martinsburg, West Virginia and back to the Mercer County office on each day. The night before the trip to Kingston Tennessee, Grievant stayed up until 1:00 a.m. studying for a math test.  She got up at 5:45 a.m. and was very tired when she arrived at the office to begin the trip, but did not call off work because she was afraid she would lose her job.

6.
Grievant had no prior disciplinary action against her and had only been counseled for coming to work late and missing work. There was no evidence that Grievant was under any leave restriction.

7.
Grievant got in the car to drive, D.M. got in the back seat and Dr. Scotti also got in the back seat, behind the driver seat.  As they were leaving, D.M. reminded Grievant that she was not wearing her seatbelt. Grievant fastened her seat belt and they got underway. While on the interstate highway, Grievant set the cruise control at 73 miles per hour.  Most of the trip was on interstate highway with the maximum speed limit of 70 miles per hour.

8.
Three or four times during the trip to Kingston, Grievant was operating her cell phone in her lap. While she was looking at the phone, the car drifted to the berm and hit the rumble strips.  This caught Grievant’s attention and she quickly pulled the vehicle back into the driving lane.
 Dr. Scotti noticed that Grievant was often looking at her lap with her hands off the steering wheel, so he leaned up to look over Grievant’s shoulder and saw her typing on her cell phone. Dr. Scotti insisted that Grievant stop and take several breaks along the way because she appeared to be dozing off.

9.
Grievant occasionally came within a car length of the car in front of her on the interstate and abruptly apply the brakes when she realized she was overtaking the vehicle ahead of her. While driving through Knoxville, Tennessee, the travelers occasionally encountered stopped traffic. On approximately five occasions, Grievant did not seem to notice that the traffic ahead had stopped, and Dr. Scotti would warn her causing her to hit the brakes hard. 

10.
When the party arrived at the Kingston facility, Dr. Scotti took D.M. in to get settled and then took the opportunity to check in on other patients he had at the facility. This took approximately three hours.  Grievant did not know Dr. Scotti was going to see other patients and stayed in the car.  She did not sleep because she was not familiar with the area and did not know if it would be safe for her to do so.


11.
On the trip back to the Princeton, Grievant became very drowsy and nodded off occasionally. Dr. Scotti was in the front seat and would call Grievant’s name to rouse her.  Near Lexington, Tennessee, Dr. Scotti asked Grievant to pull over and take a break.  At that point he insisted that Grievant allow him to drive because she could not stay awake. Dr. Scotti was not certain he was allowed to drive the State vehicle but he saw no other option beyond taking a two hour break while Grievant slept.

12.
Dr. Scotti drove for two hours while Grievant slept. Grievant then took over the driving duties. The remainder of the trip went without incident.


13.
Grievant was respectful and courteous throughout the trip. She was respectful of the client. Grievant introduced D.M. to the staff at the Kingston facility and excused herself from the room when the staff and Dr. Scotti began discussing the client’s placement to honor D.M.’s privacy rights.


14.
Grievant has had no driving citations or accidents while driving for the DHHR. She had three prior citations for speeding on her private time in the nine years she had been licensed to drive. 

15.
Dr. Scotti called Grievant’s supervisor, Melanie Minnix, regarding the trip and Ms. Minnix asked him to reduce his description of the trip to writing.  Dr. Scotti sent a letter regarding “Concerns about Transport Driver” to Ms. Minnix, DHHR Child Protective Services Intake Supervisor, on April 6, 2015. (Respondent Exhibit 2). 
16.
On Saturday April 4, 2015, Ms. Minnix advised Grievant that she could not do any more transports for the agency until the issues raised by Dr. Scotti were investigated and resolved.

17.
Through e-mail exchanges, Ms. Minnix advised the Community Service Manager, Michelle Massaroni, and Regional Director, Joe Bullington, about the complaint from Dr. Scotti. (Respondent Exhibit 3). CSM Massaroni is the immediate supervisor for Ms. Minnix.
18.
Because all incidents regarding motor vehicles must be reported to the DHHR Office of Safety, Security and Loss Management, Ms. Massaroni reported the complaint to Terry Waas, who was the Director of that office at the time.
 


19.
An ad-hoc committee of the Loss Management section reviewed the complaint of Dr. Scotti and found that it was substantiated.
 As a result of the investigation Grievant was declared uninsurable by Safety, Security and Loss Management. The impact of this determination was that Grievant was prohibited from driving any State vehicles or any private vehicles on DHHR business. Director Waas advised Ms. Massaroni of the decision.
20.
The State of West Virginia Fleet Management Policies and Procedures require that all drivers of state vehicles use a safety belt while the vehicle is in operation (Section 8), and prohibits the use of wireless communication devises by the driver of a moving vehicle on a public road, unless the device is equipped and used hands-free. (Section 11). The policy also requires drivers of State vehicles to observe and comply with motor vehicle laws and operate vehicles in a safe manner to avoid personal injury or property damage. (Section 14). Agencies using State vehicles are required “to monitor vehicle use and take appropriate action when an employee’s use is determined to be inappropriate.” (Section 13.3). (Respondent Exhibit 7).
21.
DHHR Rules for State Vehicle Usage, prohibit the use of a cell phone during the operation of the vehicle and requires that seat belts be worn at all times by all occupant of the vehicle. (Respondent Exhibit 6) 

22.
A predetermination conference was held on April 13, 2015. Grievant met with Melanie Minnix and Edwin Bennett. Grievant was told about the complaint of erratic driving, texting while driving, falling asleep, and allowing an unauthorized person to drive a state vehicle.  Grievant denied texting and indicated that she was using her cell phone to look up directions on the GPS application. She admitted nodding off on the way back, and setting the cruise control slightly above the speed limit.  She stated that she had forgotten to fasten her seat belt because she does not use one while driving her personal car but usually does when driving for the Agency.
 
23.
By letter dated May 12, 2015, Grievant was dismissed from employment with the DHHR for “reckless and unsafe driving practices during a client transport” in violation of the Fleet Management Policy and DHHR policies, as well as the revocation of her employment related driving privileges by the DHHR.
Decision

As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Respondent dismissed Grievant for violating several policies and procedures concerning the operation of a state vehicle on DHHR business, unsafe driving and because she was no longer allowed to drive on State business, which was the predominate duty for her position. Through the testimony of Dr. Scotti, as well as admission of Grievant, Respondent proved that Grievant started the trip without fastening her seat belt, used her cell phone while driving to the designated facility causing the vehicle to swerve to the rumble strips along the side of the interstate, nodded off while driving, and allowed an unauthorized person to drive the State vehicle. Failure to fasten the seat belt and using the cell phone are specific violations of the Fleet Management Policy and Procedures, as well as the DHHR Vehicle usage policy.  These regulations are particularly important because they are directly related to the safety of the driver and passengers.  The violations led to a determination by the DHHR Office of Safety Security and Loss Management that Grievant was uninsurable. 

Grievant points out that Dr. Scotti was seated directly behind Grievant and was unable to determine whether Grievant was actually texting while driving as he alleged.  Even assuming that to be true, Grievant admitted that she was typing on her cell phone while driving in an effort to get directions on her GPS application.  It does not matter which of these activities is correct.  In either case, Grievant was admittedly typing on her cell phone while driving the vehicle, an activity which is not only prohibited by the applicable policies, but dangerous to all the occupants in the vehicle.  The danger was magnified by the fact that Grievant had the cruise control set at 73 miles per hour and was not consistently watching the road in front of her, causing their car to close on vehicles ahead of her at an alarming rate, as well as veering to the berm of the interstate. 

Grievant also points out that she was working to finish her college degree while working full-time which caused her to be tired.  Grievant noted that on the day of the trip she did not get to bed until 1:00 a.m. because she was studying for a math exam. She got up at 5:45 a.m. to get ready for the long trip.  Grievant admittedly was tired before the trip started but was afraid to call off because she had been previously counseled about missing too much work.  


It is certainly to Grievant’s credit that she was attempting to finish her degree. However, her choice of not getting necessary rest to safely drive a client on a long trip was poor. Grievant often transported minors for long distances without other adults in the car.  Her activities related to the seat belt, cell phone usage and lack of rest, when Dr. Scotti was along, casts significant doubt upon her safety habits when no one else is present to point these issues out.  



Ultimately, Grievant was determined to be uninsurable to operate a vehicle on agency business. She was no longer able to perform the primary duty of her job.  The Grievance Board has consistently upheld the dismissal of employees who have lost their driving privileges when the ability to drive was a required element of their position.  SEQ CHAPTER \h \r 1See, Loudermilk v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0558-DOT (Oct. 8, 2010);  Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007). These cases differ from the present situation because they all involve individuals who lost their driver’s license as the result of a DUI, and holding a valid driver’s license was a requirement of their jobs.  However, they are significantly similar and provide guidance. Grievant’s main duty was to transport clients to various facilities in and out of the State.  She regularly performed this function three or four days per week. All the witnesses agreed that this was by far the main duty she performed. Once she lost the privilege to drive on agency business, Grievant could no longer perform a major function of her job, and like the Division of Highways employees, dismissal was appropriate.

Respondent proved by a preponderance of the evidence that Grievant’s conduct justified terminating her employment. Accordingly, the grievance is DENIED.

Conclusions of Law
1.
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). Where the evidence equally supports both sides, a party has not met its burden of proof. Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

2.
The Grievance Board has consistently upheld the dismissal of employees who have lost their driving privileges when the ability to drive was a required element of their position.  SEQ CHAPTER \h \r 1See, Loudermilk v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0558-DOT (Oct. 8, 2010);  Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007).

3.
Respondent proved by a preponderance of the evidence that Grievant’s conduct justified terminating her employment. 

Accordingly, the grievance is denied.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JULY 7, 2016.



_______________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE
� See, W. Va. Code § 6C-2-4(a)(4). 


� Initials will be used in place of the client’s name consistent with the Grievance Board’s practice to protect individual privacy interests where appropriate. See Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995); Parks v. W. Va. Dep’t of Health & Human Res., Docket No. 94-HHR-109 (Oct. 31, 1994); Bailey v. Logan County Bd. of Educ., Docket No. 93-23-383 (June 23, 1994).


� D.H. is a tall teen who can get agitated and is sometimes aggressive. Dr. Scotti was on the trip for the safety of the client and others.


� Dr. Scotti testified that Grievant was texting on her phone at these times.  Grievant said that she was not texting but typing in destinations on the GPS application on her cell phone to get directions because Dr. Scotti failed to give her directions.  


� Mr. Waas has subsequently taken the position of Director of Operational Services for the DHHR.


� Director Waas, George Montgomery and Brian Pauley were the employees who made up the ad-hoc committee. At that time Mr. Montgomery was the supervisor for Mr. Waas.


� Respondent Exhibit 4, notes taken by Edwin Bennett at the predetermination conference.  
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