THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
RICK GARNER,


Grievant,

v.






Docket No. 2016-0883-DHHR
DEPARTMENT OF HEALTH AND HUMAN

RESOURCES/JACKIE WITHROW HOSPITAL,



Respondent.

DECISION
Grievant, Rick Garner, filed an expedited level three grievance dated November 23, 2015, against his employer, Respondent, Department of Health and Human Resources, Jackie Withrow Hospital (“DHHR”), stating as follows: “[d]ismissal without good cause. Retaliation/discrimination.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest & benefits restored.”         
The level three hearing was conducted on March 2, 2016, before the undersigned administrative law judge at the Raleigh County Commission on Aging, in Beckley, West Virginia.  Grievant appeared in person, and with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, James “Jake” Wegman, Assistant Attorney General.  This matter became mature for decision on April 18, 2016, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant was employed by Respondent as a Guard I at Jackie Withrow Hospital.  One morning, a resident become agitated and eventually lunged at and struck Grievant while he was sitting speaking with another resident.  Grievant responded by trying stop the resident from striking him further, and attempting to “sweep” the resident’s feet to get him to the floor, but was not able to do so.  Grievant and the resident wound up falling to the floor, at which time Grievant sat on the resident restraining the resident’s arms.  Grievant sat on the resident restraining him for several minutes.  After which, the resident calmed down and the two separated without further incident.  As a result of the Grievant’s restraint, the resident received red marks on his back, likely from the rug they were on.  Respondent dismissed Grievant for his conduct citing patient abuse, policy violation, and training violations.  Grievant denies Respondent’s claims, and asserted claims of reprisal and discrimination.  Grievant also seeks mitigation of his discipline.  Respondent proved by a preponderance of the evidence that Grievant violated policy, and that such warranted dismissal.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Rick Garner, was employed by Respondent as a Guard I at Jackie Withrow Hospital.  Grievant had held this position since 2011.  Prior to that, Grievant had held the title of Health Service Worker.  Grievant had worked at Jackie Withrow Hospital for approximately fifteen years.

2.
Jackie Withrow Hospital is a state-owned nursing home operated by the Department of Health and Human Resources.  


3.
On November 6, 2015, Grievant was present in the facility lobby prior to a scheduled 6:30 a.m. smoke break for residents.  Grievant was seated in a chair against the wall on the left side of the room, across from the receptionist’s area.  The area where Grievant was seated is not visible from the security camera covering the lobby entrance to the hospital.   

4.
Ashlee Keeney was working in the reception area of the lobby on November 6, 2015, prior to the resident smoke break.  The reception area is separated from the lobby by a wall with a glass window.  Ms. Keeney was working across the lobby from Grievant, and could see him from where she was seated.  The reception area is visible on the footage from the security camera that was covering the lobby entrance to the hospital.  While there is video footage of the lobby area from this morning, it lacks audio.  

5.
Several residents were present in the lobby awaiting their smoke break.  A resident was seated next to Grievant on the left wall of the lobby. Also, a resident who walked with a walker seated to the left of the lobby entrance is visible on the video footage.  Also, a resident in a wheel chair was positioned directly in front of the lobby entrance, facing the entrance.  Her back is toward the video camera that covered the lobby entrance.  Also present in the lobby that morning was resident J.M.  


6.
J.M. entered the lobby and sat in a chair to the left of the lobby entrance facing the video camera.  Grievant was seated in the room when J.M. arrived, even though he is not shown on the video footage.


7.
After being seated for a few minutes, J.M. approached the window of the receptionist area, and asked Ms. Keeney for his container of cigarettes in advance of the smoke break.  Ms. Keeney was not aware of the policy regarding such, and asked Grievant across the room whether he knew if J.M. could have the cigarettes before the smoke break. Grievant replied that he did not know the policy and told her to call the nurse on duty.
   

8.
J.M. became irritated when he did not get his cigarettes, and turned facing Grievant and yelled at him.  J.M. said something to the effect of “[f]rankly, Rick, I don’t fucking like you.  You need to shut up or I will hit you.”  Grievant replied, “Okay, buddy.  I got ya.”  After which, Grievant resumed his conversation with the resident sitting next to him.
  As can be seen on the video recording from the lobby security camera, J.M. turned toward Grievant, pointing his finger, then walked toward Grievant until he was almost entirely out of the view of the camera.  Only a portion of his body can be seen on the video.  Again, Grievant cannot be seen on the video footage at this point given his location in the room. 
9.
J.M. approached Grievant as he sat talking to the other resident.  J.M. can be seen in full view of the camera taking a step back, then putting his hands up in the air suggesting he is going to strike Grievant.  J.M. can be seen lunging toward the area where Grievant is sitting, and throwing punches with his hands until he is entirely outside the view of the camera.  J.M. struck Grievant more than once outside the view of the camera.

10.
There was no way for Grievant to exit the lobby from the left side of the room, or from behind where he was seated at the time he was attacked by J.M.  The attack cannot be seen on the security video.  However, Ashlee Keeney saw what had occurred from her position at the receptionist area, and she provided a written statement of the incident to Angela Booker, CEO of Jackie Withrow Hospital.  It is noted, however, that Ms. Keeney was not called as a witness at the level three hearing.  According to her statement, Ms. Keeney called for help before the two fell to the floor.

11.
When the Grievant and J.M. return to the area visible by the camera, they are entangled, and they both fall to the floor with Grievant on top of J.M.  Grievant has explained that he was trying to “sweep” J.M.’s feet to get him to the floor, but that he was not able to do so.  When they landed on the floor, J.M. pulled Grievant’s shirt off of him.  Grievant remained on top of J.M., attempting to hold his arms down to keep J.M. from striking him.  J.M. fought against Grievant even as Grievant was on top of him, and cursed at Grievant.
 

12.
Takisha Greer, a Jackie Withrow employee, entered the lobby just prior to Grievant and J.M. falling to the floor.  Ms. Greer walked around them and moved the resident who was sitting in a wheel chair in front of the door away from the area.  After that, Lenetta Skipper, another employee, entered the lobby.  A third employee, Cheryl Farley, entered the lobby several seconds later.  None of the other employees tried to physically separate the two, or to get Grievant off of J.M.  The three women are seen standing in the lobby, looking at the two on the floor.  However, Ms. Skipper was talking to J.M. and eventually convinced him to calm down.

13.
Grievant released J.M. and stood up while the three women were present. J.M. sat calmly on the floor as Grievant put his shirt back and walked to the left side of the lobby. Takisha Greer approached J.M., spoke to him, and assisted him as he stood up.  J.M. stood up and walked back toward the reception area, then back to a chair where he sat before the incident took place.  J.M. can be seen gesturing and appears to be speaking to the others in the lobby.  Upon information and belief, J.M. remained in the lobby with the other residents, sitting calmly, until he went out for his smoke break. J.M. can be seen exiting through the lobby doors with an unidentified male employee to take his smoke break.  The video ends before J.M. returns from his smoke break.
   
14.
After Grievant’s incident with J.M., someone called Angela Booker, who was at home, and informed her that an employee had slammed a resident to the floor.  The person making the call to Ms. Booker was only identified as the Director of Nursing.  No Director of Nursing was present during the incident in the lobby, and it is unknown how the caller received this information.

15.
At some point following the incident, J.M. was examined for injuries and a number of red marks were seen on his back.  Ms. Booker indicated during her testimony that the marks were carpet burns from Grievant holding J.M. down on the carpeted portion of the lobby floor.  In correspondence, Ms. Booker refers to them as bruises.
   

16.
Ms. Booker met with Grievant when she arrived at the hospital.  During this meeting, Grievant told Ms. Booker about what had occurred, and that he had tried to “sweep” J.M.’s feet to take him down to the floor.  Ms. Booker had not received the video of the incident at this time.   
17.
On November 9, 2015, Ms. Booker suspended Grievant without pay until December 1, 2015, pending investigation into the incident with J.M.
  Ms. Booker had not reviewed the video of the incident prior to making the decision to suspend Grievant.
 

18.
Ms. Booker conducted a predetermination meeting with Grievant on November 13, 2015.    

      
    

19.
By letter dated December 20, 2015, Grievant was dismissed from his employment at Jackie Withrow Hospital stating, in part, as follows: 

On November 6, 2015, you were suspended pending an investigation in to allegations of reportedly body slamming a resident to the floor after the resident hit you.  After investigating these allegations, the allegations are substantiated in that you neglected to follow proper redirection techniques and physically put a combative resident onto the floor and held the resident on the floor long enough to cause bruising on the resident’s back in the patter of the floor mat he was lying on.  Because your actions caused physical harm to the resident, it is also substantiated abuse.  Your actions are in violation of the Abuse and Neglect Policy at Jackie Withrow Hospital and also the Employee Conduct Policy 2108 with DHHR.  You are also in violation of your training and certification as a registered nursing assistant, which you retained, even during your service as a Guard I at JWH.
 

20.
In the dismissal letter, Ms. Booker referenced two prior disciplinary actions grievant had received for his conduct toward two coworkers.  Grievant had received a written reprimand for the first incident, and a suspension for the second.  These two incidents did not involve residents, or patients, and there has been no allegation suggesting otherwise.  

21.
No evidence was presented to establish that Grievant received any injuries as a result of the resident’s attack.  

Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employee Grievance Bd. 156 C.S.R. 1 § 3; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 
Respondent argues that it properly terminated Grievant’s employment due to his use of improper restraint toward a resident which resulted in physical harm to the resident.  Grievant denies Respondent’s claims, and argues that Respondent lacked good cause for terminating his employment.  Grievant also alleges claims of retaliation and discrimination.   
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  
Respondent asserts that Grievant violated his training, Respondent’s Abuse and Neglect Policy, and the Employee Conduct Policy 2108 when he took to the floor a resident who had physically attacked him.  It is noted that Respondent has accused Grievant of “body slamming” the resident to the floor, and refers to the resident as “combative.”  The evidence presented establishes that the resident physically attacked Grievant, and struck him.
  The resident wasn’t merely combative.  Grievant has denied body slamming the resident to the floor, asserts that he was trying to “sweep” the resident’s feet to get him down to the floor, and is not sure what happened to land them onto the floor.  A review of the video recording of the incident, the written statement of an eyewitness to the incident, along with the testimony of Grievant, establishes that Grievant did not “body slam” the resident to the floor.  While the resident’s attack on Grievant is not entirely visible on the recording due to where it occurred, Grievant and the resident falling to the floor is visible and there was no body slam.  What appears to have happened is while the two were entangled, with the resident trying to further strike Grievant and Grievant trying to hold the resident’s arms down to prevent it, they wound up falling to the floor.  This does not appear to be a planned take-down, or the result of Grievant sweeping the resident’s feet.  It looks like a fall.  Once they fell to the floor, Grievant held the resident down by sitting on him for several minutes until the resident calmed down, at which time the two got up off the floor without further incident.  It is noted that while other employees arrived in the lobby during the incident, no other employee tried to get Grievant off of the resident, or to otherwise intervene in the situation.  The other employees did not seem alarmed, and at least one of them began speaking to the resident in an effort to calm him down.      
Respondent argues that Grievant should not have physically restrained the resident, and that such violated his training.  Also, Respondent asserted that Grievant’s attempt to “sweep” the resident’s feet was a violation of his training.  No training policies were introduced into evidence.  However, Dorothy Huddleston, the Inservice Staff Coordinator, testified that staff are trained to walk away to de-escalate a combative situation.  She further testified that “sweeping” of a resident’s feet is not appropriate, and that such is not part of the training at Jackie Withrow.  Ms. Huddleston testified while watching the video recording of the incident that Grievant should have stood up from where he was seated and walked away when the resident approached him.  Ms. Huddleston testified that employees at Jackie Withrow are not trained to restrain residents.  However, Ms. Huddleston then stated restraint was a “last resort” “like, if they [a resident] had a knife.”  Grievant testified that he had once been directed to restrain a resident who was choking a nurse.
  While there was ample evidence that restraint and taking a resident to the floor is not what the employees are trained to do, there was no evidence presented to suggest that such is prohibited.   This very well could have been a “last resort” situation like Ms. Huddleston mentioned.  While the resident did not have a knife or other weapon, he physically attacked Grievant.  Further, there was no way for Grievant to exit that room without going around the resident.  There was no doorway behind or adjacent to where Grievant was seated when he was attacked. Given that Grievant and the resident fell to the floor, it appears that Grievant then had a chance to de-escalate the situation by getting away from the resident.  Instead, Grievant held the resident down.  Grievant alleges that the two older women who were sitting nearby during the incident had said things like, “please don’t let him hit me,” necessitating that he restrain the resident so that no one else got hurt.  
Grievant testified that he held the resident down on the floor while he was waiting for help to come.  However, help did not come very quickly, and the help that came did not attempt to separate Grievant and the resident.  Nonetheless, Grievant held the resident down on the floor for several minutes by sitting on him.  The resident can be seen fighting against Grievant on the recording even while Grievant sat on top of him.  While the fall occurred on the tiled part of the floor, by the time Grievant had the resident restrained on the floor, part of the resident’s back was on the rug that covered the floor in front of the lobby doors.  The evidence presented established that following the incident, the resident had red marks on his back.  While Ms. Booker called these marks bruising in her dismissal letter, and as carpet burns during her testimony, the photographs only show red marks.  Bruising is not visible in the photos.  They are simply red marks.
  No other medical evidence was presented.  There was no evidence to suggest that the resident required any treatment for the red marks.  There have been no allegations of any other injuries to the resident.  The record was silent as to injuries to Grievant.  While there was no definition of “abuse” admitted to the record of this grievance, the evidence presented demonstrated that the resident received minor injuries likely from Grievant’s restraint.     
The issue becomes whether Grievant’s actions constitute good cause for his employment to be terminated.  Grievant did not follow his official training, but there is no evidence that physical restraint of a resident violates any policy.  Nonetheless, the resident sustained some injury during the incident.  Abuse of a resident is a policy violation.  Jackie Withrow Hospital Policy P8000, “Respondent Abuse, Neglect or Violation of Resident Rights states, in part, as follows:  “Jackie Withrow Hospital will not condone resident abuse by any person.  Violation of this policy will result in appropriate disciplinary and/or legal action.”
 Given that Grievant could have de-escalated the situation by getting away from the resident once they fell, without having to sit on him to restrain him, thereby avoiding the situation that caused the red marks on the resident’s back, the undersigned must conclude that Grievant violated policy.  However, Grievant had not been disciplined for any prior misconduct toward residents.  Grievant had been disciplined twice for misconduct involving his behavior toward two coworkers.  From the evidence presented, it appears Grievant had been involved in verbal altercations with the two coworkers.  Ms. Booker testified that she had considered giving Grievant another suspension for his conduct toward the resident given the resident’s conduct.  However, she testified that because of his two prior disciplinary actions, dismissal was required.  The progressive discipline policy, Policy Memorandum 2104, does not state that dismissal is required after there has been a written reprimand and a suspension.  It states that “separation from employment may be issued when (1) infractions/deficiencies in performance and/or behavior continue after the employee has had adequate opportunity for correction, or (2) if an employee commits a singular offense of such severity warranting dismissal.”
  The undersigned does not follow Respondent’s logic that the two prior disciplinary actions were of the same nature as Grievant’s conduct toward the resident on November 6, 2015.  There was no allegation that Grievant engaged in any verbal altercation with the resident, and there was no allegation that his altercations with the coworkers was physical.  Respondent characterizes Grievant’s behavior as “losing his cool” in both circumstances.  The undersigned does not agree.  However, violating policy and thereby causing injury to the resident is severe enough to warrant dismissal.  Therefore, the undersigned cannot conclude that Grievant’s dismissal was without good cause.  
Grievant implies that his dismissal was excessive given the circumstances.  The Grievance Board has held that “mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001). While an argument can be made for mitigation given the resident’s conduct, the resident ultimately received some injuries from the altercation with Grievant.  Grievant could have de-escalated the situation by getting away from the resident once they were on the floor, but he did not.  He instead sat on the resident, restraining his arms, for several minutes before eventually allowing him up.  Given this, the undersigned cannot conclude that Respondent’s decision to dismiss Grievant was excessive, or an abuse of discretion.    


Grievant claims that his dismissal was in retaliation for a grievance he filed in or about 2011, regarding his job duties, which was ultimately settled at level two of the grievance procedure in April 2011.  Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity (i.e., filing a grievance); 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dept. of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  While Grievant proved that he had engaged in protected activity, that he received adverse treatment four years later, and that Respondent had knowledge of his prior grievance action, Grievant failed to present any evidence to establish by a preponderance of the evidence that there was any causal connection between his protected activity and his dismissal.  Further, the dismissal occurred at least four years after filing his prior grievance.  
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant failed to present any evidence to suggest that other employees who had been involved in physical altercations with residents resulting in injury to the residents were not dismissed from employment.  Grievant cites some cases in which patient abuse was substantiated and the employee was not dismissed, but none involved a situation where the employee physically restrained a resident and that such resulted in injury to the resident.  Those cases pertained to an incident of horseplay with a resident involving talcum powder, and the failure of a non-employee to remove a tourniquet from a resident’s wrist which was undiscovered by employees for over five hours.  
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employee Grievance Bd. 156 C.S.R. 1 § 3; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).

3.
Respondent proved by a preponderance of the evidence that Grievant physically restrained a resident which resulted in the resident receiving minor injuries, thereby violating Jackie Withrow Hospital Policy P8000, “Respondent Abuse, Neglect or Violation of Resident Rights,” and that such constituted good cause to terminate Grievant’s employment.  
4.
“Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation.” Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  SEQ CHAPTER \h \r 1 “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgment for that of the employer. Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  

5.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency[‘s] discretion or an inherent disproportion between the offense and the personnel action.’ Martin v. W.Va. [State] Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).

6.
Grievant failed to prove by a preponderance of the evidence that mitigation of his dismissal was warranted. 


7.
Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity (i.e., filing a grievance); 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).
8.
Grievant failed to prove his claim of reprisal by a preponderance of the evidence.

9.
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).

10.
Grievant failed to prove his claim of discrimination by a preponderance of the evidence.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: June 8, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� See, testimony of Grievant; Grievant’s Exhibit 1, written statement of Ashlee Keeney; Respondent’s Exhibit 2a, video.


� See, testimony of Grievant; Grievant’s Exhibit 1.
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� See, testimony of Grievant; Grievant’s Exhibit 1; Grievant’s Exhibit 2, written statement of Takisha Greer.
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� See, Respondent’s Exhibit 7, photographs; Respondent’s Exhibit 6; testimony of Angela Booker.


� See, Respondent’s Exhibit 3.


� See, testimony of Angela Booker.


� See, Respondent’s Exhibit 6.


� See, Respondent’s Exhibit 2a, video recording; Grievant’s Exhibit 1; Grievant’s Exhibit 2; testimony of Grievant.


� There was testimony that the police were called following the incident involving the nurse being choked, but the police were not called after the incident at issue in this matter.


� See, Respondent’s Exhibit 7.


� See, Respondent’s Exhibit 9.


� See, Respondent’s Exhibit 10.
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