THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Bryan C. Casto,



Grievant,

v.







Docket No. 2016-0720-MAPS
Fire Commission and Division of Personnel,



Respondents.

DECISION


Grievant, Bryan C. Casto, is employed by Respondent, Fire Commission.  On October 16, 2015, Grievant filed this grievance against Respondent Fire Commission, attaching a lengthy statement in which Grievant essentially asserts that Grievant was previously employed by the City of Nitro and when applying for the position with the Fire Commission was told that his leave balances and accrual rates would be transferred, which was an important factor in his decision to take the job.  The leave balances and accrual rates were transferred as promised.  Seven years later, the Fire Commission informed Grievant this was action was in error, removed the transferred balances, changed the accrual rate, and is requiring Grievant to reimburse the State for questioned leave.  Grievant seeks for the accrual rate to remain as agreed when he accepted the position, and for reimbursement not to be required.    
Following the November 25, 2015 level one conference, a level one decision was rendered on November 25, 2015, denying the grievance.  Grievant appealed to level two on December 14, 2015.  By Order of Joinder entered March 28, 2016, Respondent Division of Personnel was joined as an indispensable party.  Grievant perfected the appeal to level three of the grievance process on April 14, 2016.  A level three hearing was held on July 5, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Justin J. Marcum.  Respondent Fire Commission was represented by counsel, Benjamin Freeman, Assistant Attorney General.  Respondent Division of Personnel was represented by counsel, Karen O'Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on August 3, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.  Respondent Fire Commission did not submit Proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant is employed as an Assistant State Fire Marshal by Respondent Fire Commission.  Grievant was previously employed by the City of Nitro.  In violation of Respondent Division of Personnel’s Administrative Rule, Respondent Fire Commission’s Human Resources Director transferred Grievant’s sick and annual leave balances from the City of Nitro, calculated Grievant’s leave accrual rate using his tenure from the City of Nitro, and permitted Grievant to carry leave balances in excess of that permitted by the Rule.  Grievant is not entitled to relief as his leave was calculated and transferred through the legally unauthorized acts of the Human Resources Director, by which Respondents are not bound.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was hired as an Assistant State Fire Marshal by Respondent Fire Commission on April 1, 2008. 
2. Grievant was previously employed by the City of Nitro.

3. Upon his hire, Respondent Fire Commission’s Human Resources Director, Nancy Olson, informed Grievant that his sick and annual leave balances from the City of Nitro would be transferred to his State employment and that his leave accrual rate would be calculated using his tenure from the City of Nitro.  
4. Respondent Fire Commission transferred approximately 140 hours of annual leave and approximately 472 hours of sick leave from Grievant’s employment with the City of Nitro.  Grievant accrued leave at a rate of approximately two days a month based on his tenure with the City of Nitro.  
5. The transfer of Grievant’s leave and tenure from the City of Nitro was in violation of the Administrative Rule of the Division of Personnel and outside of the authority of the Fire Commission.
6. If Grievant’s City of Nitro leave balances had not been transferred, Grievant would have been entitled to cash out those balances. 
7. Grievant was also permitted to carry forward leave balances in excess of the amount allowed under the Administrative Rule of the Division of Personnel.
8. Kenneth D. Tyree, Jr. became the State Fire Marshall in early 2015, by which time Human Resources Director Olsen had retired.  

9. A new employee reviewing personnel records questioned Grievant’s rate of leave accrual and balances and brought it to the attention of State Fire Marshall Tyree.

10. State Fire Marshall Tyree directed that Grievant’s rate of leave accrual be corrected, but did not order any correction of his leave balances.    
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant argues that, as he was not responsible for the mistake, he is entitled to retain the leave balance that was accrued from the transfer of leave and calculation of accrual rate from his City of Nitro tenure.  Grievant also argues that there is no rule or statute that would require Grievant to reimburse the State of West Virginia for their own mistake and that the State would be unjustly enriched.  Respondent Division of Personnel argues that Grievant was not entitled to the benefit and was unjustly enriched, that Respondents are not bound by the ultra vires act of an employee, and that the Fire Commission has a fiscal responsibility to recover from Grievant any benefit he received in violation of State law or the Division of Personnel’s Administrative Rule.
  

The Division of Personnel’s Administrative Rule governs leave.  Employees are eligible to accrue annual leave at a rate dependant on length of service: 2 days per month for 15 years or more of service, 1.75 days per month for between 10 and 15 years of service, 1.50 days per month for between 5 and 10 years of service, and 1.25 days per month for less than 5 years of service.  W. Va. Code St. R. § 143-1-14.3(a) (2012).  The number of hours of annual leave that may be carried forward is also limited based on length of service:  40 days for 15 years or more of service, 35 days for between 10 and 15 years of service, and 30 days for less than 10 years of service.  Id.  “Qualifying service for length of service category is based on State employment or employment in the classified service. . . .”  W. Va. Code St. R. § 143-1-14.3(b).  Annual leave may only be transferred from one agency to another.  W. Va. Code St. R. § 143-1-14.3(g)(1).  All full-time State employees accrue sick leave at the rate of 1.5 days per month and there is unlimited accumulation of sick leave.  W. Va. Code St. R. § 143-1-14.4(a).  Sick leave may only be transferred from one agency to another, except that accrued sick leave from other State employment may be transferred to covered agency employment at the discretion of the appointing authority.  W. Va. Code St. R. § 143-1-14.4(i).        

The City of Nitro is not a state agency.  Therefore, Grievant clearly was not entitled to transfer his City of Nitro leave balance or tenure for leave accrual.  Former Human Resources Director Olsen violated the Division of Personnel’s Administrative Rule when she transferred Grievant’s leave balances and tenure for leave accrual from the City of Nitro.  “A state or one of its political subdivisions is not bound by the legally unauthorized acts of its officers and all persons must take note of the legal limitations upon their power and authority. Cunningham v. County Court of Wood County, 148 W.Va. 303, 310, 134 S.E.2d 725, 729 (1964).”  Syl. Pt. 1, West Virginia. Pub. Employees Ins. Bd. v. Blue Cross Hosp. Serv. Inc., 174 W. Va. 605, 328 S.E.2d 356 (1985).  “‘Any other rule would deprive the people of their control over the civil service, and leave the status and tenure of all employees to be governed by whatever arrangements incumbent administrators may agree to or prescribe.’” Freeman v. Poling, 175 W. Va. 814, 819, 338 S.E.2d 415, 421 (1985) (citing Carducci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983)). The mistake of Respondent Fire Commision’s employee does not create an entitlement to benefits to which Grievant is not entitled under the administrative rules.   

Both Grievant and the Division of Personnel argue that the other would be unjustly enriched.  Grievant argues that if the grievance is not granted the State will receive the “benefit of Grievant’s work, payment back to them for their mistake, and for eliminating days earned by the Grievant.”  The State would not be unjustly enriched by correcting Grievant’s leave accrual and leave balances, or by receiving reimbursement for unearned leave Grievant used.  The State compensated Grievant for his work through his salary. The days of accrued leave that will be eliminated were not earned by Grievant’s service to the State.  Grievant earned the improperly transferred leave with the City of Nitro.  The transferred leave is not owed to Grievant by the State, so the State receives no unjust enrichment in the removal of the leave.  The erroneous accrual rate was also based on Grievant’s tenure with the City of Nitro, so the correction of the accrual rate and removal of leave accrued improperly under the erroneous rate does not unjustly enrich the State.  Grievant was unjustly enriched when he received more leave than that to which he was entitled by law.
Grievant suffers no loss from the reduction of his leave accrual or leave balances due to the accrual cap, as those were benefits to which he was never entitled.  However, Grievant did earn and was entitled to the leave balance from the City of Nitro; but it is the City of Nitro which owes Grievant that benefit and not the State.  The Administrative Rule was clear that the City of Nitro balances were not eligible for transfer to Grievant’s State service.  “Those who deal with the government are expected to know the law and may not rely on the conduct of government agents contrary to the law.”  Martin v. Pugh, 175 W. Va. 495, 504, 334 S.E.2d 633, 642 (1985) (citing Heckler v. Community Health Services of Crawford County, Inc., 467 U.S. 51, 63 (1984)).  Due to the passage of time, it is possible Grievant would not be able to recover payment for his leave balances from the City of Nitro at this time, but the State cannot be forced to pay Grievant for benefits he did not earn from the State.            
Grievant also argues that there is no rule or statute that would require Grievant to reimburse the State of West Virginia for its own mistake.  Respondent argues that the Fire Commission has a fiscal responsibility to recover from Grievant any leave he took in excess of his earned leave from the State.  No evidence was presented that Grievant did take leave in excess of what he properly earned from his State employment.  When questioned on this issue Grievant responded, “I would imagine so, but I don’t remember specifically.”  Neither party provided any documentary evidence of Grievant’s actual leave balances.  Given the circumstances, and in the absence of a specific administrative rule governing reimbursement, if such leave was taken, it should be offset against Grievant’s earned leave.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. Employees are eligible to accrue annual leave at a rate dependant on length of service: 2 days per month for 15 years or more of service, 1.75 days per month for between 10 and 15 years of service, 1.50 days per month for between 5 and 10 years of service, and 1.25 days per month for less than 5 years of service.  W. Va. Code St. R. § 143-1-14.3(a) (2012).  The number of hours of annual leave that may be carried forward is also limited based on length of service:  40 days for 15 years or more of service, 35 days for between 10 and 15 years of service, and 30 days for less than 10 years of service.  Id.  
3. “Qualifying service for length of service category is based on State employment or employment in the classified service. . . .”  W. Va. Code St. R. § 143-1-14.3(b).  
4. Annual leave may only be transferred from one agency to another.  W. Va. Code St. R. § 143-1-14.3(g)(1).  
5. All full-time State employees accrue sick leave at the rate of 1.5 days per month and there is unlimited accumulation of sick leave.  W. Va. Code St. R. § 143-1-14.4(a).  Sick leave may only be transferred from one agency to another, except that accrued sick leave from other State employment may be transferred to covered agency employment at the discretion of the appointing authority.  W. Va. Code St. R. § 143-1-14.4(i).        
6. “A state or one of its political subdivisions is not bound by the legally unauthorized acts of its officers and all persons must take note of the legal limitations upon their power and authority. Cunningham v. County Court of Wood County, 148 W.Va. 303, 310, 134 S.E.2d 725, 729 (1964).”  Syl. Pt. 1, West Virginia. Pub. Employees Ins. Bd. v. Blue Cross Hosp. Serv. Inc., 174 W. Va. 605, 328 S.E.2d 356 (1985).  “‘Any other rule would deprive the people of their control over the civil service, and leave the status and tenure of all employees to be governed by whatever arrangements incumbent administrators may agree to or prescribe.’” Freeman v. Poling, 175 W. Va. 814, 819, 338 S.E.2d 415, 421 (1985) (citing Carducci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983)).
7. “Those who deal with the government are expected to know the law and may not rely on the conduct of government agents contrary to the law.”  Martin v. Pugh, 175 W. Va. 495, 504, 334 S.E.2d 633, 642 (1985) (citing Heckler v. Community Health Services of Crawford County, Inc., 467 U.S. 51, 63 (1984)).  
8. Grievant is not entitled to relief as his leave was calculated and transferred through the legally unauthorized acts of the Human Resources Director, by which Respondents are not bound.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  December 1, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Respondent Division of Personnel also made argument regarding incremental salary increases.  Incremental salary increases were not part of the grievance filed by Grievant and will not be addressed in this decision.  
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