WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
THOMAS CALVIN GUERTIN,
Grievant,

v.






Docket No. 2016-0172-DOR
TAX DEPARTMENT,
Respondent.

D E C I S I O N
Thomas Calvin Guertin, Grievant, filed this grievance against his employer the West Virginia State Tax Department, Respondent, protesting the agency’s failure to reimburse return-trip travel expense.  The initial grievance, filed on August 18, 2015, provided the following grievance statement:

WV Tax Dept mandated I attend annual training held in Beckley, WV. All expenses were supposed to be paid by the state. After being in a motorcycle accident I was hospitalized and instructed that the West Virginia Tax Dept was not responsible to reimburse me for return travel to Waverly, WV.  

As relief, Grievant requested that Respondent “[p]ay for my return expenses and all travel time to Waverly, WV.”
On September 3, 2015, a level one grievance hearing was convened. The grievance was denied at that level pursuant to an October 8, 2015, decision.  Grievant appealed to level two and the parties participated in a mediation session on November 30, 2015.  Grievant appealed to level three on December 3, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on March 7, 2016, at the Grievance Board’s Charleston office.  Grievant appeared pro se.  Respondent appeared by counsel, Sean Michael Whelan, Assistant Attorney General.  This matter became mature for decision on April 4, 2016, the agreed submission date for the parties’ proposed findings of fact and conclusions of law documents.  Both parties submitted fact/law proposals.

Synopsis
Grievant is employed as an Auditor III for the West Virginia Tax Department, Respondent.  Grievant contends that Respondent refused to fully pay his travel expenses from a mandatory conference.  Respondent elected not to reimburse Grievant for his return trip expenses.  Respondent contends it is not obligated to reimburse Grievant for travel expenses incurred pursuant to Grievant’s early return from a training retreat given that he was on sick leave at the time of the trip.  Respondent maintains its decision is within its authority and consistent with the provisions of the West Virginia Code of State Rules governing travel reimbursement. 
Grievant incurred the expense(s) in discussion. The expense was incurred as a result of an employment related activity, agency sponsored training retreat.  In the fact pattern of this matter, Grievant’s sick leave status at the time of the return travel does not sever Respondent’s obligation to reimburse anticipated and standard travel expenses actually incurred.  An employee should not have to personally absorb costs related to the activities which are of a business nature and which would not have been incurred had the individual not been an employee.  This grievance is Granted.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant is employed by the West Virginia Tax Department, Respondent, as a Tax and Revenue Auditor III and has been assigned to the Auditing Division since 2005.

2. Grievant was to attend the Auditing Division’s Annual Meeting held at the Glades Springs Resort in Daniels, West Virginia, from Monday, August 3, 2015, through Friday, August 7, 2015.  This was a mandatory training session sponsored by Respondent.

3. Grievant’s official work location is his home in Waverly, West Virginia. Grievant departed his private home, his assigned duty station, on August 3, 2015, and arrived at the training site located at Glades Spring Resort Daniels, West Virginia, prior to or about 5:00 p.m.  Grievant drove from Waverly, West Virginia to the meeting place at Daniels, West Virginia, in his privately-owned vehicle.

4. Upon arrival at Glade Spring Resort Daniels, West Virginia, the Auditing Division staff provided Grievant with brochures and maps of southern West Virginia sites and attractions. G Ex 8-10
5. The periods from 12:00 p.m. to 4:30 p.m. on Monday, August 3, 2015, and 12:00 p.m. to 4:30 p.m. on Friday, August 7, 2015, were designated as “travel time.” R Ex 1 
6. Grievant attended the training session on Tuesday August 4, 2015, from 8:30 a.m. until about 4:30 p.m. Following the scheduled sessions, Grievant left the conference center on his motorcycle for a personal sightseeing trip to Green Bank, West Virginia. 
7. Around 8:45 p.m. on August 4, 2015, Grievant was involved in a motor vehicle accident, through no fault of his own, and he was taken to a hospital in Beckley, West Virginia.  The accident transpired approximate four miles from Glade Springs Resort.
8. On Wednesday, August 5, 2015, Grievant was transferred by medical transport from the hospital in Beckley, West Virginia, to Charleston Area Medical Center in Charleston, West Virginia.  At the time he was diagnosed with a right clavicle and right scapula fracture. 
9. On Wednesday, August 5, 2015, Grievant requested that he be placed on sick leave. 
10. Upon his release from the hospital, Grievant returned to Daniels, West Virginia, on Thursday, August 6, 2015, to retrieve his belongings and vehicle.  Grievant’s wife drove him to Daniels, WV, and after retrieving his property, Grievant returned to his home in Waverly, West Virginia. 
11. Grievant did not attend any of the remaining sessions of the Annual Meeting.
12. The Annual Meeting ended at or about 12:00 noon on Friday, August 7, 2015. 
13. Grievant submitted a State of West Virginia Travel Expense Account Settlement form requesting reimbursement for travel expenses from Waverly, West Virginia to Daniels, West Virginia, on August 3, 2015, and from Daniels to Waverly on August 6, 2015. R Ex 11  
14. On August 6, 2015, Grievant’s employee status was authorized sick leave.

15. Patrick Bryant is a Tax and Revenue Manager for Respondent. Among other duties Mr. Bryant is responsible for reviewing and approval of employee travel vouchers.  Grievant’s form was submitted to Mr. Bryant for his signature.  Mr. Bryant was of the opinion that Grievant’s travel form presented with irregularities.  

16. Mr. Bryant passed Grievant’s request onto Dana Angell, Director of the Auditing Division.  She in turn, submitted Grievant’s request to the Operations Division of the Tax Department. 
17. Danny Morgan, Director of Operations, sought guidance from Joe Thomas, Assistant Director of Employee Relations at the Division of Personnel, and the West Virginia State Auditor’s Office. 
18. Director Morgan communicated to Director Angell that Grievant should not be reimbursed for the travel expenses related to his return trip because he was not available for work at that time. 
19. Auditing Division Director Angell communicated the decision of the Tax Department to Tax and Revenue Manager Bryant. 
20. Manager Bryant instructed Grievant to remove the request for reimbursement for the August 6, 2015, return trip from Daniels, West Virginia to Waverly, West Virginia, and to resubmit the form.
21. Grievant was informed by Manager Bryant that the return travel time and travel expenses were denied since Grievant was in a non-working status.
22.  Following a conversation with the West Virginia Tax Department’s Human Resource Manager, Robert Stigall, Grievant complied with Mr. Bryant’s instructions and resubmitted the Travel Expense Account Settlement form without any mileage amount for his return trip from Daniels to Waverly on August 6, 2015.  R Ex 10 This corrected form was signed by Manager Bryant and submitted to the West Virginia State Auditor’s Office for payment on August 14, 2015. 
23. Grievant was reimbursed for the expenses related to his trip from his official work station in Waverly, West Virginia, to the site of the Auditing Division’s Annual Meeting in Daniel, West Virginia.  However, he was denied reimbursement of travel expenses for his return trip from Daniels to Waverly.
24. Grievant filed a grievance, alleging a misapplication or misinterpretation of the State rules regarding reimbursement for travel expense.

Discussion
The issue to be decided is whether Grievant, who originally was travelling on behalf of the State, is entitled to reimbursement for travel expenses even though his training was interrupted by an accident and he returned home prior to the period scheduled for his return.  As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
The parties do not agree as to what is the proper resolution to Grievant’s request for return travel expense.  Respondent maintains that Grievant is not entitled to reimbursement of travel expenses for the return trip following the conference because at the time of his return he was not conducting State business or available to work (Grievant was on authorized sick leave).  Grievant is of the belief that Respondent should reimburse him the travel cost associated with the mandatory training conference.
It is not established that the West Virginia Tax Department has any written policy which is recognized as directly governing this matter.  Thus, it is the State of West Virginia Travel Rules, W. Va. Code R. § 148 Travel Rules 1.1 (2015), that is looked to for guidance.
  The State has an accountable plan for distribution of travel expenses and will only reimburse for actual expenses or in an amount deemed substantiated.  Generally, state employee travel and requests for reimbursement of travel expenses are administered in accordance with State of West Virginia Travel Rules. Id.  Definition language of the rules provide:  
1.4.1 “Duty Station” is the city/town, county, and State in which the employee works.  For most employees, this will be the location of the employer’s work site.
Section 1.4.15 “Traveler” means a State of West Virginia … employee … authorized to be reimbursed travel expenses by or on behalf of the state. 
Section 1.4.16  “Travel Status” is defined as the authorized period of travel away from the official workstation commencing with the time of departure and ending with the time of return.  
G Ex 1

Grievant attended one day of the mandatory training meeting and returned home prior to the conclusion of the entire week of sessions.  It is not found that Respondent placed any restrictions on Grievant’s leisure time.  The sightseeing motorcycle trip Grievant took was the type of area activity encouraged by Auditing Division management by providing Grievant brochures, maps, and pamphlets on exploring of southern West Virginia.  Grievant’s leisure actives did in no way violate any known employee conduct covenant.  Thus, despite subtle inferences of Respondent, Grievant was in Daniels, West Virginia, for the benefit and express desire of Respondent.
  He had an unfortunate accident and was injured.  Grievant was not alleging some unverified illness or manifesting suspicious rationale for departing the training session.  Grievant was hospitalized and requested sick leave upon being involved in a motor vehicle accident and suffering real and verifiable injuries.  This is proper. 
Grievant’s early departure was not predicated by culpable employee conduct.  It was not argued that Grievant had a duty to return to the training upon release from the hospital nor was it perceived that Grievant was obligated to attend what is recognized as the waning hours of the retreat.  Grievant acted responsibly.  He and his spouse retrieved his personal property and most likely any work-related equipment he may have had in his possession for the retreat activity (e.g., computer). 
Grievant did not allege or attempt to bifurcate his personal medical expenses, he request the specific dollar amount attributable to miles between the location of the agency event and the employees designated work station (relevant tolls also included).  Grievant is requesting approximately one hundred dollars.  “An employee of any business should not have to personally absorb costs related to the activities which are of a business nature and which would not have been incurred had the individual not been an employee; state employee should be no different.”  Hickman v. West Virginia Public Service Commission, Docket No. Docket 94-PSC-610 (Mar 2, 1995).
Grievant did not testify in the level three hearing.  Instead, Grievant elicited testimony from several witnesses.  Grievant introduced testimony of agency employees, past and present, who had the misfortune of suffering some form of illness while performing off-site agency activity.  However, their testimony did not demonstrate that Respondent violated any rule, written policy, or established a recognized practice of the Tax Department.  The testimony was of interest and illustrative, but it was of nominal legal weight. 

It is not established that Respondent has an acknowledged rule of thumb regarding the instant situation.  Respondent attempted to deflect responsibility for its decision not to reimburse Grievant.  Nevertheless, other state agencies did not mandate the conclusion reached by Respondent.  In fact the requested influential assistance from the Division of Personnel, and the West Virginia State Auditor’s Office was not conclusive, but recapitulating.  Respondent’s management personnel were responsibly informed, and the final determination was a judgment call of the Agency.  
When an employee is authorized to travel via his or her personal vehicle reimbursement should be based on actual in-transit expense and mileage allowance for privately-owned vehicles engaged in State business and will be based on the GSA [U.S. General Services Administration] rate in effect at the time of travel.  See State Travel Rules, §§ 5.2.1.4 & 5.2.2.2
Respondent presented more than one rationale for its failure to reimburse Grievant but ultimately stated its official position was Grievant’s alleged ineligibility because he was in a non-working status during the time of the travel.  Respondent did not demonstrate that Grievant failed to follow standard or proper procedure.  Grievant persuasively established he incurred standard return trip expenses in conjunction with or as a result of reasonable employee conduct performed at the behest or stemming from State business.
It is recognized that authorized travel does not simply mean the entire time away from the official workstation until it ends with the time of return without some qualification(s).  Nevertheless, it is not established that if a State employee becomes 

verifiably ill, while out on agency business, it is proper for the agency to further penalize the employee by abandoning its responsibility to secure the reasonable anticipated return travel costs of the employee.  Grievant is entitled to be reimbursed for the standard travel expenses to and from employment generated trip(s).  In the fact pattern of this matter, Grievant’s non-working status during the time of the return trip does not sever Respondent’s obligation to reimburse anticipated and standard travel expense actually incurred.  Grievant should not be unduly enriched or compensated for the same thing twice, thus Grievant is not entitled to sick leave pay and travel time.
  Grievant should be reimbursed for the standard travel expenses, mileage, he incurred in relation to the Agency’s Annual retreat (GSA rate times 162 miles, plus tolls).
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. The subject of this grievance does not involve a disciplinary matter, Grievant had the burden of proving his grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. Employing Agencies of the State of West Virginia routinely have an accountable plan for distribution of travel expenses and will only reimburse for actual expenses or in an amount deemed substantiated.  State employee travel and requests for reimbursement of travel expenses are generally administered in accordance with applicable State of West Virginia Travel Rules.  See W. Va. Code R. § 148 Travel Rules 1.1 (2015) 

3. Grievant demonstrated that Respondent failed to pay the entire recognized amount of the travel expenses incurred as part of Grievant’s work duties.
4. An employee should not have to personally absorb costs related to the activities which are of a mandatory business nature and which would not have been incurred had the individual not been an employee.  
5. Grievant is entitled to the standard travel expense incurred as a result of proper employee conduct performed at the behest of or stemming from State business.
Accordingly, this grievance is GRANTED. Respondent is ORDERED to pay Grievant the outstanding balance of the standard return trip travel mileage expense Grievant incurred in relation to the Agency’s Annual Training Retreat.  
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  May 4, 2016

_____________________________

 Landon R. Brown

 Administrative Law Judge
� The Travel Management Office of the Department of Administration administers the Governor’s Travel Regulations (State of West Virginia Travel Rules Effective July 1, 2015). The Regulations authorize Departments of State Government (“Spending Units”) to establish rules that are more restrictive than the State Travel Rules. See §11.1 No evidence was presented to indicate that Respondent has established its own rule or policy for the instant situation.


� Attendance at the Auditing Division’s Annual Meeting at the Glade Springs Resort was required as part of the Grievant’s work duties, and attendance at the meeting was considered an essential part of the proper conduct of State business.  See level one decision.


	3 Grievant is not entitled to a salary for the time period he was traveling and sick leave pay.  Further, in that Grievant was in fact on authorized sick leave he is not entitled to a meal allowance.
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