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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GERTRUDE FARNSWORTH,



Grievant,

v.






Docket No. 2015-1768-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Gertrude Farnsworth, filed this grievance against her employer, William R. Sharpe, Jr. Hospital, challenging the termination of her employment.  Grievant seeks to be made whole in every way including backpay with interest and restoration of all benefits.  This grievance was filed directly to Level Three.  An evidentiary hearing was conducted before the undersigned on May 2, 2016, at the Westover office of the Grievance Board.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on June 15, 2016.


Synopsis


Grievant worked at the William R. Sharpe, Jr. Hospital as a Health Service Worker.  Grievant injured her knee at work and went on Workers’ Compensation leave from July 2013 to April 2014.  The Grievant’s Workers’ Compensation claim closed in June 2014, and she did not return to work.  Respondent notified her that she needed to return to work 
or to provide a doctor’s statement that she was unable to return to work.  Grievant did not provide a release to return to work or a doctor’s statement that she was unable to return to work.  Respondent relies on the Division of Personnel Administrative Rule providing that the failure of an employee to report to work promptly at the expiration of a leave of absence without pay, except for satisfactory reasons submitted in advance to and approved by the appointing authority, is cause for dismissal.  Respondent met its burden of proof and demonstrated that Grievant was terminated for good cause.  This grievance is DENIED.


The following findings of fact are based on the record of this case.


Findings of Fact


1.
Grievant was employed as a Health Service Worker beginning March 1, 2007, at William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the Bureau of Behavioral Health and Health Facilities of the West Virginia Department of Health and Human Resources.


2.
Grievant was injured at work in July 2013.  Grievant was off work and received Workers’ Compensation Temporary Total Disability benefits from July 7, 2013 to April 28, 2014.  Dr. Joseph Grady reported that Grievant could return to work with restrictions on April 30, 2014.  


3.
On April 6, 2015, Respondent notified Grievant by mail of the Hospital’s expectation that she either return to work on April 22, 2015, or contact the Hospital if could not return to work.  The letter informed Grievant that if she could not return to work on April 22, 2015, or provide a current doctor’s statement or a release to return to work, a predetermination conference would take place on April 22, 2015, to determine what actions were needed and so Grievant could provide her input into the employment action.  Grievant attended the predetermination conference, but she did not bring a doctor’s statement or a release to return to work.


4.
Another predetermination conference was scheduled to take place on June 30, 2015.  Respondent mailed notice of the predetermination conference to Grievant by regular and certified mail.  Grievant did not attend this predetermination conference.  As of July 2015, Grievant has failed to provide a doctor’s statement or a release to return to work.


5.
By letter dated July 16, 2015, Respondent dismissed Grievant effective August 1, 2015.


6.
Cynthia J. Palagino is the Human Resources Director at the John Manchin Senior Center, where she has worked since May 16, 2015.  Ms. Palagino was the Assistant Human Resources Director at Sharpe Hospital between September 2014 and May 2015.  Ms. Palagino handled personnel transactions, recruited employees, and helped with dismissal letters and other disciplinary letters.


7.
Ms. Palagino indicated that as of the date of the predetermination conference in April 2015, Grievant was still an employee at Sharpe Hospital.  Nursing Director Janice Woofter made it clear to Grievant at the conference that she was still an employee at Sharpe Hospital, that the Hospital wanted to bring Grievant back to work, that Grievant was still on the personnel roll, that her position was still open, and that her position had not been filled.  Ms. Palagino noted that after the conference, Grievant did not provide a doctor’s statement or a release to return to work.


8.
Dr. Joseph Snead examined Grievant on August 19, 2013, and assigned a period of incapacity from July 18, 2013, to September 30, 2013.  Dr. Snead noted that Grievant was unable to return to work at full duty and was unable to return to work at less than full duty.  This statement is the most recent doctor’s statement that Grievant has provided to Respondent. 


9.
Debra L. Quinn has been the Human Resources Director at Sharpe Hospital since May 15, 2014.  Ms. Quinn’s responsibilities include overseeing employee benefits, payroll, employee performance, hiring, and managing discipline issues.  


10.
At the beginning of Ms. Quinn’s job, the Hospital had several open positions with nobody working in the positions.  The Hospital asked Grievant for documents about the status of her disability and whether she was still under her doctor’s care.  


11.
Ms. Quinn confirmed that on April 6, 2015, Respondent sent Grievant a letter informing her that she needed to report to work on April 22, 2015, and provide a current doctor’s release to return to work at either full or restricted duty.  If Grievant could not return to work, she needed to provide a doctor’s statement with an estimated date of release to return to work.


12.
The Hospital held a predetermination conference on April 22, 2015.  The purpose of the conference was to determine why Grievant had not returned to work and to give her an opportunity to provide a current doctor’s release to return to work either with or without restrictions, or to provide a doctor’s statement with an estimated date of release to return to work.  Grievant said she would go to see Dr. Snead that afternoon if she could, but would see another doctor within a month if she could not see Dr. Snead.


13.
The Hospital was unable to attempt to find a job Grievant could do without a current doctor’s release to return to work or a doctor’s statement with an estimated date or release to return to work.  Grievant did not provide any current medical documents after the April 22, 2015, conference.


14.
Grievant was examined by Dr. Joseph E. Grady on April 30, 2014, as part of an independent medical examination.  Dr. Grady assigned a zero percent (0%) impairment rating attributable to Grievant’s occupational knee injury.  Grievant reported to Dr. Grady that she did not intend to return to work, but to pursue Social Security Disability.


15.
Ms. Quinn identified a letter from Zurich Insurance informing Grievant that her claim for Workers’ Compensation Temporary Total Disability benefits had been closed.


16.
Ms. Quinn confirmed that Respondent sent Grievant a letter on April 6, 2015, informing her that she needed to report to work on April 22, 2015, and provide a current doctor’s release to return to work at either full or restricted duty.


17.
Respondent sent Grievant a letter on July 16, 2015, informing her that she would be dismissed effective August 1, 2015, for failure to return to work or provide medical documentation.  Grievant did not respond to the dismissal letter or otherwise advise the Hospital she wished to return to work.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


The record reflected that Grievant was injured at work in July 2013.  She received Workers’ Compensation Total Disability benefits from July 7, 2013, to April 28, 2014.  Dr. Joseph Grady released Grievant to return to work with restrictions on April 30, 2014.  Grievant’s Workers’ Compensation claim closed on April 30, 2014.  Grievant did not return to work.  


The Respondent informed Grievant by letter dated April 6, 2015, that she needed to either return to work on April 22, 2015, or contact the Hospital if she could not return to work.  Respondent told Grievant that if she could not return to work or provide a current doctor’s statement, a predetermination conference would take place on April 22, 2015, to determine what actions were needed.  Grievant came to the conference, but she did not bring a doctor’s statement or a release to return to work.  Grievant did not provide a doctor’s statement or a release to return to work after the predetermination conference.


Respondent demonstrated good cause for dismissing Grievant.  The record established by a preponderance of the evidence that Grievant failed to return to work or to provide a doctor’s statement that she was unable to return to work.  It is well established that employees are required to report to work as scheduled or to provide the necessary notice and documentation if they cannot report to work.  Employers have the right to expect employees to come to work and to follow orders that do not impinge on health and safety.
  Respondent is correct to point out that Division of Personnel Rules provide that an appointing authority may dismiss an employee for “[F]ailure of the employee to report to work promptly at the expiration of a leave of absence without pay, except for satisfactory reasons submitted in advance to and approved by the appointing authority . . .”
  That is what occurred in the instant case. 


The following conclusions of law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 156-1-3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
Respondent has met its burden of proof and established by a preponderance of the evidence that Grievant failed to report to work or provide Respondent the necessary notice and documentation as to why she was unable to report the work, which was good cause for the termination of her employment.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 July 27,  2016                               
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�Another predetermination conference, which Grievant did not attend, was scheduled for June 30, 2015, to discuss her employment status.  


�Brooks v. W. Va. Dep’t of Health & Human Res., Docket No. 03-HHR-182 (Nov. 14, 2003).


�Division of Personnel Administrative Rule 143 C.S.R. § 14.8.d.3; Respondent’s Exhibit 7.






