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THE WEST VIRGINIA PUBLIC EMPLOYEES 


GRIEVANCE BOARD

TERESA J. LOY,



Grievant,

v.






Docket No. 2016-1602-WetED

WETZEL COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Teresa J. Loy, a bus operator, filed this action on April 27, 2016, against her employer, Wetzel County Board of Education, challenging Respondent’s inclusion on Mondays during her afternoon bus run of a trip to the United Methodist Church in New Martinsville.  Grievant alleged, among other things, that the inclusion of this bus run without compensation violated the uniformity provision of West Virginia Code § 18A-4-5B, and it constituted an extracurricular “shuttle run” in which the bus operator should be compensated.  Grievant requested that the extracurricular “shuttle run” to the United Methodist Church be removed from her bus run, posted, and that she be compensated.


This grievance proceeded directly to Level Three by agreement of the parties.  A Level Three evidentiary hearing was conducted before the undersigned on July 8, 2016, at the Grievance Board’s Westover office.  Grievant appeared in person and by her counsel, Eric M. Gordon, Esquire.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the parties’ fact/law proposals on August 19, 2016.


Synopsis


Grievant is employed by Respondent as a bus operator.  Grievant established by a preponderance of the evidence that she was performing an extracurricular bus run for which she should be compensated.  In addition, Grievant established by a preponderance of the evidence that the “shuttle run” should be removed from her regular run and posted pursuant to applicable law.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant is employed by Respondent as a full time bus operator.


2.
During the 2014-2015 school year, Daniel Westfall drove the bus route now driven by Grievant.  In the afternoon he would begin his route at New Martinsville Elementary.  He would then drive to an apartment complex known as the Villas and drop off students.  He would then return to New Martinsville Elementary where he would pick up students and transport them home.


3.
At some time during that school year Mr. Westfall volunteered to transport children on Monday afternoons to the New Martinsville United Methodist Church for what has been termed an after-school program.  Mr. Westfall would transport these children to the church prior to dropping off students at the Villas.


4.
Mr. Westfall retired at the end of the 2014-2015 school year.  The job posting for his route, dated May 12, 2015, included the bus run to the United Methodist Church.


5.
Thomas Pegg was awarded Mr. Westfall’s bus run for the 2015-2016 school year.  Some time after being awarded the bus run, he filed a grievance contesting Respondent’s ability to include the church run on this regular bus run without compensation.


6.
During the 2015-2016 school year Thomas Pegg resigned his employment with Respondent.  His bus run was subsequently posted.  Grievant bid on and received his bus run which again included the church run.


7.
The after school program at the United Methodist Church is not run by the Respondent.  The board of education does not determine the curriculum nor does it pay for the program.


8.
Grievant is not provided the names of the students that she transports to the United Methodist Church nor is she given their health information.  The students she is to transport are identified only by wrist bands they are supposed to wear.  Grievant is provided the names and health information for the students she transports on her regular home to school bus runs.


9.
Children taken to the United Methodist Church are not transported home by Respondent.


10.
Respondent has about twelve “shuttle runs” during the school day for which it offers its bus operators extracurricular contracts.  Among them is a five day a week bus run during football season that transports band students from Valley High School to the football field.  This bus run, which is less than half a mile long, is made during the last period of school.  The bus operator then returns to school to begin his or her regular school to home run.


11.
Bus operators who make extracurricular “shuttle runs” in Wetzel County are compensated at rates of $30.00 or $60.00 per day.  The bus operator transporting the Valley band students is paid $30.00 per day.


12.
The addition of the United Methodist Church bus run adds fifteen minutes to Grievant’s afternoon bus run.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


It is undisputed that the bus route now driven by Grievant begins at New Martinsville Elementary, it then proceeds to the apartment complex known as the Villas to drop off students.  Grievant then returns to New Martinsville Elementary where she picks up students and transports them home.  On Monday afternoons, Grievant transports students from New Martinsville Elementary to the New Martinsville United Methodist Church for what has been termed an after school program.  Grievant transports these children to the church prior to dropping off students at the Villas.  The addition of the United Methodist Church bus run adds approximately fifteen minutes to Grievant’s afternoon bus run.  


Grievant argues that the inclusion on Mondays of the United Methodist Church bus run on her regular afternoon bus run without compensation is a violation of the uniformity provision of West Virginia Code § 18A-4-5b; and that the church bus run constituted an extracurricular “shuttle run” in the bus operator should be compensated.  Respondent countered that the bus stop at the United Methodist Church is only one afternoon per week, is part of the posted job, and is in no way similar to the Valley Band/P.E. “shuttle run.”


Grievant’s argument centers around West Virginia Code § 18A-4-5b, which states in part that:


The county board of education may establish salary schedules which shall be in excess of the state minimums fixed by this article.


These county schedules shall be uniform throughout the county with regard to any training classification, experience, years of employment, responsibility, duties, pupil participation, pupil enrollment, size of buildings, operation of equipment or other requirements.  Further, uniformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county . . .


There are numerous extracurricular “shuttle runs” in Wetzel County.  Among them is a five day a week bus run during football season that transports band students from Valley High School to the football field.  This bus run, which takes a small amount of time and is less than half a mile long, is made during the last period of school.  The bus operator then returns to school to begin his or her regular school to home run.  Bus operators who make extracurricular “shuttle runs” in Wetzel County are compensated at rates of $30.00 or $60.00 per day.  The bus operator transporting the Valley band students is paid $30.00 per day.


The Valley band run, while not identical to Grievant’s United Methodist Church run, is substantially similar.  Both runs take around fifteen minutes to make and they both occur at or near the end of the school day.  After both bus runs, the drivers return to the school to transport students home.  In addition, both “shuttle runs” are not regular home to school or school to home bus runs.  Grievant in making the United Methodist Church bus run is performing an assignment and duty similar to those bus operators making extracurricular “shuttle runs” in Wetzel County, in particular the Valley band bus run.


Extracurricular assignments are addressed at West Virginia Code § 18A-4-16, which provides, in pertinent part:


(1) The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis: Provided, That all school service personnel assignments shall be considered extracurricular assignments, except such assignments as are considered either regular positions, as provided by section eight [§ 18A-4-8] of this article, or extra-duty assignments, as provided by section eight-b [§ 18A-4-8b] of this article.


(4) An employee’s contract of employment shall be separate from the extracurricular assignment agreement provided for in this section and shall not be conditioned upon the employee’s acceptance or continuance of any extracurricular assignment proposed by the superintendent, a designated representative, or the board. 


(5) The board shall fill extracurricular school service personnel assignments and vacancies in accordance with section eight-b [§ 18A-4-8b] of this article . . .  


The record of this case supports a finding that the bus run in question was not and has never been treated as a regular bus run by the Wetzel County Board of Education.  This is evident in that Grievant is not provided the same information for the students that she transports to the church that she is provided for the students on her regular home to school bus run.  It is also undisputed that the after school program at the United Methodist Church is not run by the Respondent.  The board of education does not determine whatever curriculum may take place nor does it pay for the program.  The undersigned agrees with counsel for Grievant that she has established by a preponderance of the evidence that she is not being treated in a uniform manner and is entitled to the amount of $30.00 per day for each day she has made the United Methodist Church bus run with interest.  In addition, pursuant to the above statutory mandates, the United Methodist Church bus run should be removed from the Grievant’s regular bus run and posted as an extracurricular position.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Pursuant to West Virginia Code § 18A-4-5b, boards of education are required to provide uniform benefits and compensation to similarly situated employees, meaning those who have like classifications, ranks, assignments, duties, and actual working days.  Cutright v. Lewis County Bd. of Educ., Docket No. 05-21-335 (Jan. 18, 2006); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000).


3.
Grievant proved by a preponderance of the evidence that her assignments and duties were sufficiently similar to other bus operators in Wetzel County to trigger the uniformity requirements of West Virginia Code § 18A-4-5b.


4.
Grievant met her burden of proof in demonstrating that Respondent violated the applicable law and failed to post the extracurricular assignment.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to pay Grievant back pay in the amount of $30.00 per day for each day she has made the United Methodist bus runs plus statutory interest, and any other benefits.  In addition, Respondent is ORDERED to remove the Methodist Church bus run from Grievant’s regular bus run and post the bus run as an extracurricular position.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
September 30,2016                        
__________________________________








Ronald L. Reece







  
Administrative Law Judge

