THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Kimberly Trozzi,



Grievant,

v.







Docket No. 2016-0817-GraCH
GRAFTON-TAYLOR HEALTH DEPARTMENT,



Respondent.

DISMISSAL ORDER

Grievant, Kimberly Trozzi, is employed by Respondent, Grafton-Taylor Health Department.  On November 4, 2015, Grievant filed this grievance pro se
 against Respondent stating:

From grievance decision that was granted on 9/21/2015, “Respondent is ordered to reinstate Grievant to her position.”  Respondent, Mr. VanHorn reinstated me 1 month after decision was ordered [and] placed me in Home Health.  He had just filled my public health nurse position on Oct. 1, 2015 with a new employee, knowing I was ordered to be reinstated. 

For relief, Grievant seeks “[r]eturn to my position as RN III in Public Health.”
The grievance was denied at level one by decision dated January 7, 2016, finding that Grievant had been hired as a Nurse III, was returned to work as a Nurse III, and her assignment was at the convenience of the agency.  Grievant appealed to level two on January 28, 2016.  Grievant’s appeal to level two contains the same statement of grievance and request for relief.   
Synopsis


Grievant was previously dismissed from her employment with Respondent.  Grievant filed a successful grievance and was ordered reinstated by final decision of the Grievance Board.  Respondent reinstated Grievant to a different position than the position she held when she was wrongfully dismissed from employment.  Grievant seeks enforcement of the previous final decision of the Grievance Board for reinstatement into her original position.  Grievance Board final decisions are not enforceable by the Grievance Board; they are enforceable in the circuit court of Kanawha County by mandamus proceeding.  Therefore, Grievant seeks relief that cannot be granted by the Grievance Board.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant filed a previous grievance protesting her dismissal from her position as a Nurse III.  The grievance was granted by level three decision, which granted the following relief:
Respondent is ORDERED to reinstate Grievant to her position as a Nurse III, effective the date her employment terminated, and to pay her back pay to that date, plus interest at the statutory rate, and reinstate all other benefits to which she would have otherwise been entitled, effective that date, and to reimburse her for any insurance payments she made to her employer provided health insurance from January 20, 2015, forward.
Trozzi v. Grafton-Taylor Health Department, Docket No. 2015-0880-GraCH (Sept. 21, 2015).
2. Grievant has alleged in the instant grievance that Respondent placed her in a different position than that which she previously held, despite the decision of the Grievance Board, and seeks to be placed in her previously-held position. 
Discussion

“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W. Va. Code St. R. § 156-1-6.11 (2008).  “The decision of the administrative law judge is final upon the parties and is enforceable in the circuit court of Kanawha County.”  W. Va. Code § 6C-2-5(a).  “Any employer failing to comply with the provisions of this article may be compelled to do so by a mandamus proceeding and may be liable to a prevailing party for court costs and reasonable attorney's fees to be set by the court.”  W. Va. Code § 6C-2-7.   


   The Grievance Board granted Grievant’s previous grievance and ordered she be reinstated to her position as a Nurse III by final decision of the administrative law judge dated September 21, 2015.  Grievant alleges Respondent hired another employee into Grievant’s former position “knowing I was ordered to be reinstated,” and that she was placed in a different position.  Grievant specifically cites the final decision of the Grievance Board in her statement of grievance.  The relief Grievant seeks is “[r]eturn to my position as RN III in Public Health.”  The administrative law judge ordered Grievant be reinstated to her position and Grievant alleges Respondent placed her in a different position despite the decision of the Grievance Board.  Grievant is clearly seeking enforcement of the previous decision of the Grievance Board.  The Grievance Board is without authority to enforce its final decision.  The final decision of the Grievance Board is enforceable in the circuit court of Kanawha County by mandamus proceeding.  Therefore, there is no relief that can be granted and the grievance must be dismissed.
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. “A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W. Va. Code St. R. § 156-1-6.11 (2008).  
2. “The decision of the administrative law judge is final upon the parties and is enforceable in the circuit court of Kanawha County.”  W. Va. Code § 6C-2-5(a).  

3. “Any employer failing to comply with the provisions of this article may be compelled to do so by a mandamus proceeding and may be liable to a prevailing party for court costs and reasonable attorney's fees to be set by the court.”  W. Va. Code § 6C-2-7.   

4. This grievance must be dismissed as Grievant seeks enforcement of a previous Grievance Board decision, which the Grievance Board is without authority to grant as Grievance Board decisions are enforceable only in the circuit court of Kanawha County by mandamus proceeding.  
Accordingly, the grievance is dismissed.
 SEQ CHAPTER \h \r 1Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  March 31, 2016
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Billie Thacker Catlett








Chief Administrative Law Judge

� For one’s own behalf.  Black’s Law Dictionary 1221 (6th ed. 1990).
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