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DECISION
Grievants, Frank Barnett, Kim Cooper, and Gregory Webb, each filed a level one grievance against their employer, Respondent Cabell County Board of Education, challenging the selection of the position of Director of Buildings and Grounds.  

Grievant Barnett’s statement of grievance dated January 20, 2015, stated as follows:  “[t]he Cabell County Board of Education was arbitrary and capricious in the hiring of the successful candidate for the position of Director of Buildings and Grounds (p-5102).  As per the requirements of the posting and as outlined in WV Code 18A.  The interviewing and hiring process was delayed to allow the successful candidate to complete his Administrative coursework.  At the time of interview and hiring, the successful candidate was not certified for the position.  At the close of the posting, the successful candidate was not qualified nor certified as outlined in posting 5102.  The hiring committee recommended an unqualified individual as a second choice to the superintendent thus preventing a qualified person as second choice.  The successful candidate should have not been a contender for the position due to the fact that he did not meet the minimum requirements as outlined in the posting.  The hiring matrix was manipulated in a way to favor an unqualified candidate.”  As relief sought, Grievant Barnett requests “[t]he position, the salary related to the position, back pay with interest for the remainder of my career in Cabell County or until such time I am hired in a position with equal or higher pay.  All other costs incurred during this process.” 

Grievant Cooper’s statement of grievance dated January 20, 2015, stated as follows:  “Cabell County Board of Education was arbitrary and capricious in the hiring of posting-5102 (Director of Buildings and Grounds).  The Cabell County Board of Education was arbitrary and capricious in the hiring of the successful candidate for posting p5102 (Director of Buildings and Grounds).  The interviewing and hiring process was delayed to allow the successful candidate to complete his Administrative coursework.  At the time of interview and hiring, the successful candidate was not certified for the position.  At the close of the posting, the successful candidate was not qualified nor certified as outlined in posting 5102.  The hiring committee recommended an unqualified individual as a second choice to the superintendent thus preventing a qualified person as second choice.  The successful candidate should have not been a contender for the position due to the fact that he did not meet the minimum requirements as outlined in the posting.  The hiring matrix was manipulated in a way to favor an unqualified candidate.”  As relief sought, Grievant Cooper seeks, “[p]osition of Director of Buildings and Grounds or directors salary for the remainder of career unless receiving higher pay grade position.  Back-pay plus interest.  Any and all costs associated with this process.  Option to be intervenor.”    
Grievant Webb’s statement of grievance dated January 26, 2015, stated as follows:  “[t]hrough research and investigation one will find that WV Code 18A-4-7A has been violated.  Cabell County Board of Education as (a) whole was arbitrary and capricious, portraying an abuse of discretion, ethics, hiring practices, and discrimination in choosing the most qualified candidate for Director of Building and Grounds Posting (P-5102 November 13, 2014-November 19, 2014).”  As relief sought, Grievant Webb seeks “Placement on the job of Director of Building and Grounds, Back pay with interest.  Credit with Administrative experience as if awarded the position on January 6, 2015.  All fees accrued during the grievance process, including but not limited to all legal fees.  Punitive damages for discrimination, embarrassment, and humiliation caused by the board action, and any other damages as seen fit by the hearing examiner so as this action does not occur again.”  
Level one hearings were held on the three grievances on February 2, 2015, and the same were denied by separate decisions issued February 13, 2015.  Grievant Webb appealed to level two of the grievance procedure on February 20, 2015.  Grievants Barnett and Cooper appealed to level two of the grievance process on February 25, 2015.  Upon information and belief, the three grievances were mediated together at level two on May 6, 2015.  However, the three grievances were not consolidated.  Upon information and belief, the three Grievants were opposed to consolidating the cases.  Grievants Barnett and Cooper perfected their appeals to level three on May 12, 2015.  Grievant Webb perfected his appeal to level three on May 13, 2015.  

   As the three cases were not consolidated, they proceeded to level three individually, and were assigned different hearing dates.  A level three hearing was conducted by the undersigned on August 26, 2015, in the individual grievance filed by Grievant Webb.  It was only after this hearing was concluded that the undersigned learned about the other two related grievances.  It is noted that, pursuant to the controlling statutes and procedural rules, the administrative law judge assigned to conduct the level three hearing has no information as to what occurred during mediation.  The level three administrative law judge is only allowed to know that the level two mediation occurred.  
Upon learning that there were two other grievances regarding the same position and selection, and all asking for the same relief, the undersigned scheduled a telephonic hearing with all of the parties in the three cases.   During this telephonic hearing, the undersigned explained that the cases needed to be consolidated because if decided separately, there was a chance for conflicting decisions.  The Grievants initially opposed the consolidation, but after discussion of the issues and the possibility of conflicting decisions if the cases remained separate, the necessity of consolidation was understood.  By Order entered September 23, 2015, the three cases were consolidated.  Further, during the telephonic hearing, the parties agreed on how the matter was to proceed in light of the fact that the level three hearing in the Webb grievance has already been conducted.  The undersigned ordered that Grievants Barnett and Cooper be provided with copies of the audio recording from the Webb grievance hearing, along with copies of all exhibits admitted to the record.  The parties had no objection to the exchange of this information, and as this information was being provided, the parties agreed to waive any error that may have been caused by the Webb hearing being held without Grievants Cooper and Barnett present.  The matter was then ordered to be rescheduled for a level three hearing to address the Cooper and Barnett grievances in the consolidated case.  See Order of Consolidation, entered September 23, 2015.       
Thereafter, a level three hearing in this consolidated grievance was conducted on November 19, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant Webb appeared in person, and by his counsel, Paul T. Farrell, Jr., Esquire, Greene Ketchum Farrell Bailey & Tweel.  Grievant Barnett appeared in person and by counsel, J. Patrick Stephens, Esquire, Underwood Law Office.  Grievant Cooper appeared in person and by counsel, David O. Moye, Esquire.  Intervenor John W. McMillian, appeared in person, pro se.  Respondent appeared by counsel, Leslie K. Tyree, Esquire.  Given the size of the record in this matter, there being two days of hearing to review for their proposals, and the upcoming holidays, counsel for Grievant Cooper asked for extended time to submit his proposed Findings of Fact and Conclusions of Law.  Upon agreement of all parties, the date of January 22, 2016, was selected as the mailing date for the parties’ proposed Findings of Fact and Conclusions of Law.  SEQ CHAPTER \h \r 1This matter became mature for decision on January 27, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  It is noted that Grievant Cooper and Intervenor McMillian chose not to submit proposed Findings of Fact and Conclusions of Law for the undersigned’s consideration.   
Synopsis

Grievants Barnett, Cooper, and Webb were employed as principals in Cabell County.  They each applied for the position of Director of Buildings and Grounds.  A screening committee was formed to narrow the candidate pool down to two names.  The committee recommended Grievant Webb and Intervenor to the superintendent, even though Intervenor had never served as an administrator.  The superintendent nominated Grievant Webb for the position, but the county board of education rejected the nomination in favor of the Intervenor.  Grievants argue that Intervenor lacked the qualifications to hold the position of Director of Buildings and Grounds.  Grievant Webb argues that he was the most qualified candidate, and that the county board’s decision to select Intervenor instead of him was arbitrary and capricious.  Grievants Barnett and Cooper argue that the board’s decision was arbitrary and capricious, that they were more qualified than Intervenor, and that screening committee committed error.  Grievants all initially sought instatement into the position, and Grievant Barnett requested the position be reposted and the selection process repeated.  Respondent denies all of the Grievants’ claims, and asserts that it selected the most qualified candidate for the position.  Grievants failed to prove by a preponderance of the evidence that Intervenor lacked the required administrative experience to be considered for the job.  Grievants Barnett and Cooper failed to prove that the selection committee erred in any way.  Grievant Webb proved by a preponderance of the evidence that he was the most qualified candidate for the position, and that Respondent’s decision to select Intervenor was arbitrary and capricious.  Therefore, this grievance is GRANTED IN PART and DENIED IN PART.  
 
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant Barnett is employed by Respondent as a principal at Huntington East Middle.  He has been employed by Respondent for eight years as an assistant principal and principal.  Grievant Barnett holds a West Virginia Administrative certification.

2.
Grievant Cooper is employed by Respondent as a principal at Milton Elementary.  Grievant Cooper has been employed by Respondent for thirty years, during which time he has been a classroom teacher, an assistant principal, and principal.  He has been the principal at Milton Elementary since 2005.  Grievant Cooper holds a West Virginia Administrative certification.

3.
Grievant Webb is employed by Respondent as a principal at Huntington High School.  Grievant Webb has been employed by Respondent for twenty-five years, sixteen of which has been in administration.  Grievant Webb holds a West Virginia certification in Administration/Leadership studies.  Grievant Webb has served as Principal at Huntington High School for approximately ten years.  He was also employed as an assistant principal, the Evening School Principal, Principal for Enslow Middle School, and Principal at Cabell Midland High School.
 

4.
As of November 2014, Intervenor, John W. McMillian, was employed by Respondent in the position of Energy Manager, and had been so employed for approximately five years.  This position was housed in the Respondent’s Central Office.  Intervenor received his temporary West Virginia certification in Administration on December 12, 2014.  Intervenor had completed his coursework and was expected to graduate from Liberty University on December 21, 2014.  He was issued the temporary certification pending the completion of all the necessary paperwork to make his certification permanent.
  

 
5.
Respondent posted the position of Director of Buildings and Grounds from November 13, 2014, through November 19, 2014.  This posting was identified as Posting 5102.  This posting stated that the Director of Buildings and Grounds reports to the Assistant Superintendent of Operations and had a 261-day contract.  Further, the posting stated that the Director of Buildings and Grounds would supervise the Coordinator of Maintenance, Foreman of Print Shop, Central Office Custodial Staff, and Book Depository.


6.
Posting 5102 listed the following as the Director of Buildings and Grounds qualifications:  (1) Meet provisions as required in West Virginia Code and hold administrative certification; (2) Administrative experience required in areas related to the duties and responsibilities of the position, including supervisory and leadership experiences; (3) Working knowledge of the duties and responsibilities of the position; (4) Prior experiences that indicate the ability to work cooperatively and effectively with others, to support the position of the Superintendent, and to work effectively as a member of an educational team to support policies as set forth by the local and state Boards of Education; (5) Written and oral communication skills necessary for maintaining effective relationships with the school system and community; (6) Possess knowledge of architectural design and review plans and specification prepared by architects, and confers with the mechanical engineers and/or proposed specifications; (7) Knowledge of Handbook on Planning School Facilities and West Virginia Fire Marshal Codes; (8) Willing to acquire knowledge necessary so as to be assigned as the designated person in asbestos control; (9) Other qualifications as deemed necessary by the Superintendent; and, (10) Has knowledge of regulatory agencies as it pertains to school facilities.
  


7.
Nine individuals applied for the position of Director of Buildings and Grounds.  Included in the nine were each Grievant and the Intervenor.
  

8.
A screening committee was formed to review the applications for the Director of Buildings and Grounds position, and to narrow the field down to the two most qualified candidates to recommend to Superintendent William Smith.  This committee was made up of Assistant Superintendent of Personnel Todd Alexander, Assistant Superintendent of Operations James Colegrove, and Director of Special Education Karen Veazey.  As he was to be the supervisor of the Director of Buildings and Grounds, Mr. Colegrove selected the screening committee members.  

9.
Of the nine applicants for the Director of Buildings and Grounds position, the screening committee chose to interview five of them.  Grievants Barnett, Cooper, and Webb were interviewed, as well as Intervenor.  The identity of the fifth person interviewed is unknown.  Further, the identities of the other four applicants who were not selected for interviews are unknown as well.  It is also unknown why those four people did not receive interviews.

10.
The screening committee conducted interviews on December 16, 2014, December 18, 2014, and December 22, 2014.  


11.
The screening committee asked each candidate the same questions during the interviews.
   Further, each candidate completed an Executive Summary as part of the application process.  The Executive Summary is a form to be completed by applicants that requests information based upon the nine hiring criteria listed in West Virginia Code § 18A-4-7a.  Upon information and belief, this form is not used state-wide, and may have been designed by county administration.  

12.
County boards of education are required to consider the following nine criteria when filling professional positions:  
(1) appropriate certification, licensure, or both; (2) amount of experience relevant to the position or, in the case of a classroom teaching position, the amount of teaching experience in the required certification area; (3) the amount of course work, degree level or both in the relevant field and degree level generally; (4) academic achievement; (5) in the case of a classroom teachers position or the position of principal, certification by the National Board for Professional Teaching Standards; (6) specialized training relevant to the performance of the duties of the job; (7) past performance evaluations conducted pursuant to section twelve, article two of this chapter and section two, article three-c of this chapter or, in the case of a classroom teachers, past evaluations of the applicant’s performance in the teaching profession; (8) seniority; (9) other measures or indicators upon which the relative qualifications of the applicant may be fairly judged. . . .   
W. Va. Code § 18A-4-7a(b).     

13.
The screening committee evaluated the candidates’ performance during the interview under criteria 9, “other measures or indicators upon which the relative qualifications of the applicant may be fairly judged,” or as listed on the executive summaries, “other relative qualifications.”  It is unknown whether the screening committee gave the interviews any particular amount of weight as opposed to the other eight criteria.  


14.
The screening committee did not rank any of the candidates interviewed for the position.  Further, the screening committee did not rate or score the candidates it interviewed.  Assistant Superintendent Alexander prepared the hiring matrix used by the screening committee.  Assistant Superintendent Alexander could not recall whether he pulled the candidates’ personnel files when preparing the hiring matrix.
  It is noted that the hiring matrix was not introduced as an exhibit during the level three hearing in this matter, and it is not otherwise part of the record of this case.  Further, it is unknown how, if at all, the screening committee weighted any of the nine criteria.  

15.
After interviewing the five candidates and reviewing their Executive Summaries, the screening committee submitted the names of Grievant Webb and Intervenor to Superintendent Smith as the two most qualified applicants for the position.  The screening committee did not rank Grievant Webb and Intervenor.  The two names were submitted in no particular order.


16.
In evaluating the applicants for the position of Director of Buildings and Grounds, the screening committee credited Intervenor with four years of administrative experience for the time he worked as Energy Manager.
  Assistant Superintendent Alexander and Assistant Superintendent Colegrove explained that Intervenor was given said credit because his work had been “administrative in nature,” even though he was never an Administrator.
  However, they gave Intervenor no credit for “administrative seniority.”  Further, they credited Intervenor with supervisory and leadership experience from his work in the Energy Manager position.   


17.
The screening committee believed that Intervenor’s experience as Energy Manager made him “most ready to step into the position [of Director of Buildings and Grounds] immediately,” and that his would have been a “seamless transition.”
  
18.
Upon receipt of the recommendation of the screening committee, Superintendent William Smith reviewed the executive summaries and determined that Grievant Webb was the candidate with the highest qualifications for the position given his extensive administrative experience.  Accordingly, Superintendent Smith made the decision to recommend Grievant Webb to the Respondent Board to fill the position of Director of Buildings and Grounds.  Upon information and belief, Superintendent Smith was provided the hiring matrix prepared by the screening committee and the executive summaries for each of the five candidates interviewed.   

19.
 At a meeting of the Respondent Board on January 6, 2015, Superintendent Smith recommended the name of Grievant Webb to fill the position of Director of Buildings and Grounds.  Before there was a vote on the Superintendent’s nomination of Grievant Webb, a board member requested an executive session to further discuss the matter.
  Present during the executive session were the five Board members, Superintendent Smith, and the three members of the screening committee.
  It is noted that Superintendent Smith had requested that the screening committee be present at this Board meeting in case the Board had questions.  
20.
During the executive session, the Board asked questions about the appropriate candidate for the job.  There were questions about Grievant Webb and Intervenor as they were the two names the screening committee recommended.
  However, it is unclear from the evidence presented how Intervenor’s name came up during this conversation as Grievant Webb’s nomination had not been rejected by the Board.  
21.
During the executive session, the Board was provided a copy of the screening committee’s “summary sheet”
, as well as the executive summaries of Grievant Webb and Intervenor.  However, it is unclear from the evidence presented whether all of the five candidates were discussed, or if only Grievant Webb and Intervenor were discussed.  Assistant Superintendent Alexander reviewed the two candidates’ executive summaries with the Board members.       

22.
Following the executive session, the Respondent Board rejected the Superintendent’s recommendation to hire Grievant Webb, by a vote of 3-2.  The Board members voting to reject the nomination of Grievant Webb articulated no reason for their decision.
  The Respondent Board directed the Superintendent to submit another name, and the Superintendent submitted the name of Intervenor.  The Respondent Board then approved the hiring of Intervenor to fill the position of Director of Buildings and Grounds by a 4-1 vote.   


23.
Cabell County Board of Education members Suzanne Oxley and Mary Neely voted in favor of accepting the nomination of Grievant Webb for the position of Director of Buildings and Grounds.  The other three members of the Board, Rhonda Smalley, Garland “Skip” Parsons, and Karen Nance, voted to reject the nomination of Grievant Webb.  

24.
At the time of filling of the position of Director of Buildings and Grounds, Grievant Webb had 16 years of administrative seniority, Grievant Cooper had 19 years of administrative seniority, and Grievant Barnett had 8 years administrative seniority.  Intervenor had no accrued years of administrative seniority as he had never held the position of an Administrator.
  
25.
Intervenor’s position as Energy Manager was not an Administrative position.
  The Energy Manager position did not require an administrative certification.  As such, Intervenor accrued no administrative seniority while in this position.    

26.
Upon information and belief, Energy Manager was a RESA position when Intervenor applied and was selected for the job.
  At some point, the position was moved back under the authority of the county board because Intervenor was not accruing benefits in the position.
 It appears that when Intervenor was hired for this position, he was given a 220-day contract.  According to the job description prepared when the position went back to the county, Intervenor was given a 240-day contract.

27.
As Energy Manager, Intervenor worked in the central office, and did not instruct students.  Intervenor reported to the Assistant Superintendent for Operations.  Intervenor was the only Energy Manager in the county while he held that position.
  
28.
The qualifications of the Energy Manager position listed in the county’s job description are as follows: (1) Preference for individuals with three or more years of experience in the classroom; (2) High-level people skills; (3) Documented self-starter; (4) Documented experience/ability in planning, organization and coordinating activities; (5) Must have computer skills and math skills; (6) Preference given to individuals with energy management experiences; (7) Must have a four year College Degree; (8) Must have a valid driver’s license; and (9) Must have experience with school security.

29.
The responsibilities of the Energy Manager position listed in the county’s job description are as follows: (1) Plan staff in-service concerning monitoring utility consumption; (2) Work closely with Centergistics, Inc. in implementing an energy management program throughout the district; (3) Monitor energy usage throughout the county system; (4) Develop energy consumption/usage reports; (5) Must be able to work EMS system if needed; (6) Any other assignments as directed by the Assistant Superintendent of Operations; (7) Must attend Energy Education Conferences as required; (8) Conduct Energy Audits; (9) Conduct Security Audits; and, (10) Engage into contracts with utility companies and other related agencies. In the section entitled “General Summary,” it states that the Energy Manager’s basic areas of responsibility include “administration and record keeping, accountability, reporting, program implementation, prompting district employee involvement, and validating energy management system compliance to the district’s energy policy and guidelines.”
  

30.
As Energy Manager, Intervenor supervised no staff members, and did not evaluate the performance of any employees.  However, in this position, Intervenor worked with principals, custodians, HVAC and maintenance staff at the various buildings in the county regarding energy management operations and requirements.  Intervenor also provided training and professional development to county employees.  Intervenor never had the duty of supervising all aspects of a single building.
 Further, at times, Intervenor, served as designee for Mr. O’Dell, the former Assistant Superintendent of Operations, at county-wide administrative meetings.  
31.
When intervenor was head football coach at Cabell Midland High School, he did not perform the evaluations of his assistant coaches, and he did not serve as their supervisor.  Such was the job of either the Athletic Director or the Assistant Principals.  However, Intervenor was tasked at least once to prepare the evaluations for his staff, unofficially, of course, for the signature of an Assistant Principal.  Intervenor did not sign off on any such evaluation.
     

32.
Grievants Webb, Barnett, and Cooper, have supervisory experience as they have served as principals and/or assistant principals, and they have evaluated employees and had to deal with employee discipline issues in their positions.  Further, they each have been responsible for the operations of an entire building.         
33.
Assistant Superintendents Todd Alexander, James Colegrove, and/or Superintendent Smith made a determination that Intervenor had “administrative experience” as listed in Qualification #2 on the Director of Buildings and Grounds Job Description/posting; therefore, with his administrative certificate pending with the state, Intervenor as qualified to be considered for the position.
  Assistant Superintendent Alexander described Intervenor’s work as being “administrative in nature.”       


34.
The members of the Respondent Board were not specifically made aware that Intervenor had no accrued administrative seniority which would indicate that he had never held an Administrative position.  However, the Respondent Board members were informed that Grievant Webb had experience as an administrator, and that Intervenor had none.    


35.
The three members of the Board who voted to reject Grievant Webb voted to do so in favor of Intervenor, citing Intervenor’s experience as Energy Manager as being “relevant” to the position of Director of Buildings and Grounds.


Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their claims by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

All of the Grievants argue that Intervenor was improperly selected as Director of Buildings and Grounds because he lacked the administrative experience qualification listed in the position posting.  However, the Grievants do not agree on all of the issues.  Grievant Webb argues that the Respondent Board improperly rejected his recommendation for the position, and that he was more qualified than Intervenor.  Grievant Webb, therefore, asserts that he should be awarded the position, and that such renders the grievances of Grievant Barnett and Grievant Cooper moot.  Grievants Cooper and Barnett argue that they are more qualified than the successful candidate, and have also asked for instatement into the position in their statements of grievance.  However, in his post-hearing submissions, Grievant Barnett argues that as Intervenor was not qualified to be considered for the position, the Respondent’s selection of Intervenor was arbitrary and capricious; therefore, the position should be reposted.  Grievant Cooper did not file post-hearing submissions and did not make a closing argument.  However, from his statement of grievance and the evidence he presented at the level three hearing, the undersigned assumes that he agrees with Grievant Barnett.  Respondent denies Grievants’ claims, and asserts that Intervenor was the most qualified candidate for the position of Director of Buildings and Grounds, and that his selection was proper pursuant to the nine criteria listed in West Virginia Code § 18A-4-7a.    
First, it should be noted that the respective duties of the superintendent and the board of education in the employment process are set forth in West Virginia Code § 18A-2-1, which states, in part, as follows:

(a) The employment of professional personnel shall be made by the board only upon nomination and recommendation of the superintendent, subject to the following:

. . . (4) In case the board refuses to employ any of the persons nominated, the superintendent shall nominate others and submit the same to the board at such time as the board may direct; 

(5) All personnel so nominated and recommended for employment and for subsequent assignment shall meet the certification, licensing, training, and other eligibility classifications as may be required by provisions of this chapter and by state board rule.  In addition to any other information required, the application for any certification or licensing shall include the applicant’s Social Security number. 

W. Va. Code § 18A-2-1(a)(4); W. Va. Code § 18A-2-1(a)(5).  From this, it is clear that the superintendent has the duty to nominate a qualified candidate to the board.  The board then votes on that nomination.  The board does not get to make the nominations.  The board shall vote on the nomination of the superintendent.  The board may reject a nomination, and direct the superintendent to nominate others.  The Grievance Board has previously stated the following:
[t]he West Virginia Supreme Court has generally addressed the role of a county superintendent and held that persons holding the position are not merely employees, but “officers” of the county board with “a multitude of powers and duties independent of the board.”  State ex rel. Rogers v. Bd. of Educ. of Lewis County, 125 W. Va. 579, 25 S.E.2d 537, 540 (1943).  “Clearly, the nomination of persons qualified to fill vacancies is a statutory duty of the superintendent and not a responsibility which arises by virtue of his or her employment with the county board.”  Gore v. Monroe County Bd. of Educ., Docket No. 93-31-532 (Apr. 26, 1994).  In case of professional personnel, the superintendent’s duty to nominate necessarily entails the duty to adhere to the provisions of W. Va. Code § 18A-4-7a, which set forth the criteria to be used in assessing the qualifications of the applicants.  “There is no law, policy, or regulation which mandates that a board of education must accept a Superintendent’s, or principal’s, recommendation in personnel matters.”  Barrett v. Hancock County Bd. of Educ., Docket No. 96-15-512 (Dec. 31, 1997). . . “W. Va. Code § 18A-2-1 prohibits a county board from participating in the evaluation process by which the superintendent reaches a decision to nominate a particular candidate, not through the use of specific language[,] but by explicitly establishing a bifurcated appointment procedure.” Gore, supra. . .
“This [Code] language effectively divides the power to hire equally between the superintendent and the county board.  No person may be appointed to a professional position until both have exercised their authority under the statute.  Implicit in the statute is that the respective roles in the hiring process must be distinct, i.e., that the superintendent must exercise his statutory duty to nominate independent of the county board and that the board, in fulfilling its obligations under the statute, must reject or accept without undue influence from the superintendent.  Otherwise, the division of authority is rendered meaningless.”  Rakes v. Raleigh County Bd. of Educ., Docket No. 93-41-448 (Mar. 17, 199[4]).  Because the prohibition against undue interference by either party is an implied and not explicit part of the statute, it is not possible to adopt a rule applicable to all situations in which a violation of that prohibition is alleged.  Gore, supra.  Each case must be decided on its own merits. . . .
Oldham v. Cabell County Bd. of Educ., Docket No. 03-06-269 (Feb. 27, 2004).  
Further, “[c]ounty boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  However, boards of education must consider the following criteria set forth in West Virginia Code § 18A-4-7a when hiring school personnel: 
(a) A county board of education shall make decisions affecting the filling of vacancies in professional positions of employment on the basis of the applicant with the highest qualifications: Provided, That the county superintendent shall be hired under separate criteria pursuant to section two, article four, chapter eighteen of this code. 
(b) In judging qualifications for the filling of vacancies of professional positions of employment, consideration shall be given to each of the following: 
(1) Appropriate certification, licensure or both; 
(2) Amount of experience relevant to the position or, in the case of a classroom teaching position, the amount of teaching experience in the required certification area; 
(3) The amount of course work, degree level or both in the relevant field and degree level generally; 
(4) Academic achievement; 
(5) In the case of a classroom teaching position or the position of principal, certification by the National Board for Professional Teaching Standards; 
(6) Specialized training relevant to the performance of the duties of the job; 
(7) Past performance evaluations conducted pursuant to section twelve, article two of this chapter and section two, article three-c of this chapter or, in the case of a classroom teacher, past evaluations of the applicant's performance in the teaching profession; 
(8) Seniority; 
(9) Other measures or indicators upon which the relative qualifications of the applicant may fairly be judged; 
(10) In the case of a classroom teaching position, the recommendation of the principal of the school at which the applicant will be performing a majority of his or her duties; and 

(11) In the case of a classroom teaching position, the recommendation, if any, resulting from the process established pursuant to the provisions of section five, article five-a, chapter eighteen of this code by the faculty senate of the school at which the employee will be performing a majority of his or her duties. 
(c) In considering the filling of a vacancy pursuant to this section, a county board is entitled to determine the appropriate weight to apply to each of the criterion when assessing an applicant's qualifications: Provided, That if one or more permanently employed instructional personnel apply for a classroom teaching position and meet the standards set forth in the job posting, each criterion under subsection (b) of this section shall be given equal weight except that the criterion in subdivisions (10) and (11) shall each be double weighted. 
Id. This statute specifies that criteria ten and eleven are only considered in filling classroom teaching positions, and criterion five is only used for classroom teaching and principal positions. Since the position in question is neither a classroom teaching nor principal position, these three criteria may not be considered.  Additionally, subsection c establishes that the Board is still entitled to determine the weight to be applied to each factor when filling non-classroom teaching professional positions. 
As a general rule, when selecting candidates for professional positions other than classroom teachers, a county board of education must consider each applicable criterion listed in the section, but the statute permits a board to determine the weight to be applied to each factor, so long as the weighting does not result in an abuse of discretion. Elkins v. Boone County Bd. of Educ., Docket No. 95-03-415 (Dec. 28, 1995); Hughes v. Lincoln County Bd. of Educ., Docket No. 94-22-543 (Jan. 27, 1995); Blair v. Lincoln County Bd. of Educ., Docket No. 92-22-009 (Apr. 10, 1992); Komorowski v. Marshall County Bd. of Educ., Docket No. 08-25-007 (Mar. 23, 2009).  
Therefore, a county board of education must select the most qualified candidate for the position, pursuant to the statutory criteria, and the selection must be reasonable, in the best interest of the schools, and not arbitrary and capricious.  “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997) (citations omitted).  “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
“The arbitrary and capricious standard of review of county board of education decisions requires a searching and careful inquiry into the facts; however, the scope of review is narrow, and the undersigned may not substitute her judgment for that of the board of education. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276 (1982). The undersigned cannot perform the role of a ‘super-interviewer’ in matters relating to the selection of candidates for vacant positions. Harper [v. Mingo County Bd. of Educ., Docket No. 93-29-064 (Sept. 27, 1993)]; Stover v. Kanawha County Bd. of Educ., Docket No. 89-20-75 (June 26, 1989).  Generally, a board of education’s action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view.  Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).” Berry v. Boone County Bd. of Educ., Docket No. 2014-0450-BooED (Sept. 29, 2014); Zago v. Brooke County Bd. of Educ., Docket No. 2010-1299-BroED (April 18, 2011).
The parties raise several issues in this grievance that make it unique.  All three Grievants argue that Intervenor lacks the administrative experience qualification for the position which should have prevented him from being selected to fill it.  Such sparks the debate as to what the term “administrative experience” actually means.  Further, Grievant Webb asserts that he was the most qualified candidate and that the rejection of his nomination was improper as he was far more qualified than Intervenor.  Grievants Barnett and Cooper appear to argue that the selection process was flawed, and both argue that they are more qualified than Intervenor.  Grievant Barnett has requested that the position be reposted and the selection process repeated.  The undersigned could find no one case that address all of these issues, nor did the parties cite any.  

From the evidence presented, it appears that Superintendent Smith nominated Grievant Webb independent of the Respondent Board.  Respondent Board voted on said nomination, and rejected the same.  However, Respondent Board’s reason for rejecting Grievant Webb is unclear; no reason pertaining to Grievant Webb himself has been suggested.  Of particular interest is what occurred during the executive session. It appears that in addition to discussing Grievant Webb’s executive summary, the Respondent Board received information pertaining to Intervenor’s qualifications before he was ever nominated.  It is unclear as to which documents the Respondent Board actually received, but the Board was at least provided information from the executive summaries of both Grievant Webb and Intervenor, and possibly received the actual hiring matrix.
  Following the executive session, the Respondent Board voted to reject the nomination of Grievant Webb.  After which, the Respondent Board directed Superintendent Smith to nominate someone else, and he nominated Intervenor.  The Respondent Board accepted the nomination of Intervenor.  
The testimony of Assistant Superintendent Alexander and several board members established that Grievant Webb was rejected in favor of Intervenor.  In other words, the Respondent Board rejected Grievant Webb’s nomination because it wanted to hire Intervenor instead.  It is unclear why the Respondent Board had any information about Intervenor before the vote on Grievant Webb’s nomination. The Respondent Board went into executive session to discuss the nomination of Grievant Webb.  However, it became a discussion of at least one other applicant for the position, Intervenor, and possibly others.  The undersigned could find no clear law as to whether there was anything improper holding such a discussion, or whether it was improper for the Board to know about Intervenor’s, or others’, qualifications before voting on Grievant Webb’s nomination.  However, footnote 9 of Oldham v. Cabell County Bd. of Educ., Docket No. 03-06-269 (Feb. 27, 2004) suggests that the Respondent Board was only to consider the candidate nominated in such discussions, and was not allowed to pick from a list. See Id.  Nonetheless, the cases of Oldham v. Cabell County Bd. of Educ., Docket No. 04-06-280 (June 23, 2005) and Lake v. Cabell County Bd. of Educ., Docket No. 04-06-282 (Feb. 18, 2005) suggest that discussing more than one candidate during executive session when only one has been nominated is permissible.  The undersigned will note that several witnesses testified that it was unusual for the Board to reject a superintendent’s recommendation; however, the three cases just mentioned all involved such a situation, and all arose out of Cabell County, be it many years ago.  As the law on this issue is not clear, the undersigned cannot conclude that the Respondent Board acted improperly by considering the qualifications of Intervenor during executive session before he was nominated for the position.  The same is true for the Respondent Board rejecting a nomination of a candidate in favor of another who has yet to be nominated.  
The next issue to address is whether Intervenor was even qualified for the position.  If he were not qualified, he should not have been considered for the position, let alone nominated for, or awarded, it.  The main issue here is whether Intervenor had “administrative experience” which was qualification 2 on the Director of Buildings and Grounds job description/posting.  It is noted that “administrative experience” is not defined in the job description/posting.  Such is also not defined by statute.  
It is undisputed that Intervenor had never held an “Administrative” position; therefore, he had no “Administrative Seniority” before he was hired as Director of Buildings and Grounds.  All three Grievants had many years of Administrative Seniority as they had each served, and continue to serve, in Administrative positions.  Grievants argue that “Administrative Experience” can only be obtained by holding an Administrative Position, which is the only way to accrue Administrative Seniority.  Respondent argues that “administrative experience” does not equal “Administrative Seniority,” and that you do not have to serve in an Administrative Position to have administrative experience.  Respondent argues that Intervenor’s experience as Energy Manager was “administrative in nature,” and that when determining whether he met the qualifications of the position of Director of Buildings and Grounds, they used the common definition of “administrative experience,” and equated the same with working in a position with administrative functions.  As stated earlier, there is no statutory definition for “administrative experience.”  Grievant Webb argues that the definition for “Valid Administrative Experience,” as listed in the West Virginia Code of State Rules, Minimum Requirements for the Licensure of Professional/Paraprofessional Personnel and Advanced Salary Classifications should be applied in this case, and states as follows:
Any type of work in which the individual was managing and/or supervising the affairs of an organization including, but not limited to: a(n) alternative school or similar type of professional experience; or community college, trade-technical college, or other post-secondary professional experience; district-level administrative experience; head start or preschool professional experience; or college of education or state education agency professional experience; or professional experience in academic departments of colleges or universities if there has been sufficient involvement with the public school programs and curriculum.  

W. Va. Code R. § 126-136-4.72 [2015].  Grievant Webb also references the definition of “experience” contained in the same rule, “a professional assignment consistent with the endorsement(s) identified on the educator’s license(s).” W. Va. Code R. § 126-136-4.35 [2015].  Respondent argues that West Virginia Code of State Rules, Minimum Requirements for the Licensure of Professional/Paraprofessional Personnel and Advanced Salary Classifications does not apply in this situation, and is irrelevant.  It is true that this series deals with licensure, not the hiring of administrators.  Respondent also points out that there is a CSR that deals with hiring, West Virginia Code of State Rules, Procedures for Designated Hiring and Transfer of School Personnel § 126-126-1 et seq.
  However, it is noted that West Virginia CSR § 126-126-1 et seq. applies to the hiring and transfer of classroom teachers, not administrators, and does not contain a definition of “administrative experience” either.  The three Cabell County grievance cases cited previously herein suggest that “administrative experience” equals “Administrative Seniority.”  See Id.  However, in each of those cases, the candidates who sought the positions at issue had all held administrative positions, unlike what occurred in the instant case.  In the case of Oxley v. Summers County Bd. of Educ., Docket No. 96-45-124 (May 27, 1998), the Grievance Board suggested that administrative seniority was not the same as administrative experience.  See Id.  It is noted that “administrative experience” is not defined in the case, and that the case is not directly on point.  The undersigned could find no cases, grievance matters or otherwise, that defined “administrative experience,” and the parties cited none.  Therefore, the legal definition of the term “administrative experience” remains unclear, and is debatable at best.  Accordingly, the undersigned cannot conclude that Intervenor did not meet the administrative experience requirement for the position of Director of Buildings and Grounds, or that his being considered for the position flawed the selection process, as Grievants Barnett and Cooper appeared to argue.  

Next, the Board’s actions in selecting Intervenor over Grievant Webb must be reviewed to determine whether the Board selected the most qualified candidate and that the decision was not arbitrary and capricious.  The evidence presented established that the Respondent Board reviewed the executive summaries of Grievant Webb and Intervenor with Assistant Superintendent Alexander during the executive session.  It is noted that Superintendent Smith participated in the discussion during executive session, and the other two member of the screening committee, Mr. Colegrove and Ms. Veazey, were also present.  During the executive session, a comparison of the two candidates was conducted based upon their executive summaries, and possibly the candidates’ resumes
 and the hiring matrix, or summary sheet, which revealed the following: 
1. Certification:  Grievant Webb had held a Professional Administrative Certificate since July 1, 1999; Intervenor first obtained his Temporary Administrative Certificate on December 12, 2014.  
2.  Experience Relevant to the Position:  Grievant Webb had 6 years teaching high school; 2 years administrative experience at the middle school level and 16 years administrative experience at the high school level.
  Intervenor had 19 years teaching elementary school and 3 years teaching high school. Intervenor listed 5 years experience working in the Central Office.  For administrative experience, Intervenor did not list any years of experience; however, he put an “X” beside Central Office and “Other.” 
3.  Degree Level and course work related to the relevant field and Degree Level Generally:  Grievant Webb had a Master’s Degree plus 45 graduate hours earned.  Intervenor had a Master’s Degree plus 15 graduate hours earned.
4.  Academic Achievement (Graduate Level grade point average):  Grievant Webb had a 3.92.  Intervenor had a 3.60.

5.  National Board for Professional Teaching Standards Certification: Grievant Webb did not mark yes or no.  Intervenor indicated no.

6.  List Relevant specialized training and dates-Only training relevant to the job:  Grievant Webb did not write anything in this section.  Intervenor attached a sheet to his executive summary listing 18 trainings he had attended, including several HVAC/BAS systems trainings, ALICE training, the training he conducted for other personnel, and evaluation trainings.  He also listed that, as Energy Manager, he had “aided the County treasurer with the 3.2-3.5 million dollar budget annually,” and “attended several Project progress meetings for new construction for Assistant Superintendent [O’Dell].” Intervenor also listed as his 12 years as Head Football Coach at Cabell Midland High School as his leadership qualifications, and listed the following as his “leadership skill set”:  organizational skills, scheduling skills, working with parents, budgetary skills, community relations, evaluation of coaching staff,
 disciplinary actions of students and staff, teaching common goals and a “Shared Vision,” and media skills.”  
7.  Have all of your past performance evaluations been satisfactory?:  Both Grievant Webb and Intervenor answered yes.

8.  Seniority:  Number of years employed by Cabell County Schools: Grievant Webb had 25 years.  Intervenor had 27 years.

9.  Other relative qualifications.  This may be experiences outside an education system such as military or business leadership, etc.  It is your responsibility to make us aware of these qualifications. (Attach list if more space is needed):  Grievant Webb listed the following:  “Co-Owner Crown City Tractors

-Responsible for purchasing and repairing equipment.

-Heavy equipment operator / Dozer / Backhoe

-Have maintained healthy relationship with service [personnel] at HHS and county staff.” 
Intervenor listed “See Attached Document. . .” referring to the document where he listed the trainings and leadership qualifications. 

Clearly, Grievant Webb had much more administrative experience than Intervenor, even if Intervenor’s five years as Energy Manager are counted.  Grievant Webb had 18 years administrative experience, and had 16 years administrative seniority, while Intervenor had none.  Grievant Webb had a higher degree level and a higher grade point average.  Both Grievant Webb and Intervenor had satisfactory past performance evaluations, and comparable total years of service in Cabell County.  However, the evidence presented established that the board members appeared to give more weight to criteria 2, the amount of experience relevant to the position, which is permitted. There was no evidence presented to suggest that any weight was quantified.  Again, the Respondent Board did not rank or score Intervenor or Grievant Webb.  It simply appears that the Respondent Board, in considering the two candidates, believed that experience relevant to the position of Director of Buildings and Grounds was most important.  
The three board members who voted to reject the nomination of Grievant Webb in favor of Intervenor testified that they believed that Intervenor had more experience relevant to the position from his five years serving as Energy Manager than Grievant Webb.  Specifically, they noted that Intervenor was already an employee of the Maintenance Department, and he was familiar with the buildings and facilities in the county and the staff members, he had HVAC training, and had worked with the safety and security issues for the facilities in the county.
  Their testimony echoed that of Assistant Superintendent Alexander’s when he explained that the screening committee felt that Intervenor would have the “most seamless transition” into the position.  The board members ignored the fact that Grievant Webb, as a principal, had been in charge of entire buildings, as well as the physical plant for Huntington High.  Intervenor had never been responsible for an entire building and its physical plant.  Further, at least some of the board members had concerns that Grievant Webb lacked mechanical experience, even though his executive summary clearly listed that he owned a tractor business, had experience repairing and purchasing equipment, and was a heavy equipment operator.
    
Moreover, the Director of Buildings and Grounds is a supervisory position and is responsible for managing and evaluating 20-30 staff members.  Intervenor had no supervisory experience, and while he may have drafted the evaluations for some of his assistant coaches under the tenure of one Assistant Principal, he had no other experience evaluating employees or dealing with employee discipline.  As Energy Manager, Intervenor had the authority to give directives to school staff in implementing his program, but he supervised no one.  He was not responsible for evaluating or disciplining anyone.  Grievant Webb, on the other hand, had extensive supervisory experience as a principal and assistant principal.  He had been responsible for evaluating employees and dealing with employee disciplinary matters, as needed, for 18 years.  Further, as a principal, Grievant had the experience and training regarding the policies and procedures to ensure the safety and security of his building, students, and staff.   
 Comparing the two candidates, it is apparent that Grievant Webb was more qualified for the position of Director of Buildings and Grounds than Intervenor.  The decision to select the person who would have the most “seamless transition” into the position, despite his lack of administrative and supervisory experience, was arbitrary and capricious.  “Seamless transition,” a phrase used by both Superintendent Smith and Assistant Superintendent Alexander, suggests that the Intervenor’s selection would be easier, or be the least likely to cause disruptions.  Basing a selection on such is arbitrary and capricious, and improper.  It disregards the qualifications required for the job.  See Oldham v. Cabell County Bd. of Educ., Docket No. 03-06-269 (Feb. 27, 2004).  The board ignored many of the qualifications needed for the position of Buildings and Grounds, and focused instead on convenience and aspects of the job that could easily be learned.  Selecting a person who could do a good job in the position is not what the law required.  The most qualified candidate was to be selected for the position based upon the nine criteria, and that was not done.  The undersigned does not doubt the evidence presented that Intervenor has done a good job.  Unfortunately, that cannot be the deciding factor.      
Lastly, Grievants Barnett and Cooper appear to suggest error on the part of the screening committee in making its recommendations to Superintendent Smith.  For example, they presented evidence to suggest that the hiring matrix may have contained inaccurate information.  However, no party presented the hiring matrix so that it could be determined whether it contained erroneous information about the candidates, or inaccurately reflected their qualifications.  Therefore, no flaw in the process can be found based upon this.  Further, the screening committee only made recommendations to Superintendent Smith.  He was not required to accept the recommendation of the screening committee.  Superintendent Smith had a statutory duty to nominate the most qualified candidate to the board.  He made his decision after his independent review of the candidates’ applications.  Therefore, based upon the evidence presented, the undersigned cannot find that there was a flaw in the selection process.  
Therefore, this grievance is GRANTED IN PART, and DENIED IN PART. 
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their claims by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  
2.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  The same standard applies to matters involving curricular programs and the qualifications and placement of personnel implementing those programs. See Cowen v. Harrison County Bd. of Educ., 195 W. Va. 377, 465 S.E.2d 648 (1995).  

3.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997) (citations omitted).  “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
4.
“The arbitrary and capricious standard of review of county board of education decisions requires a searching and careful inquiry into the facts; however, the scope of review is narrow, and the undersigned may not substitute her judgment for that of the board of education. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276 (1982). The undersigned cannot perform the role of a ‘super-interviewer’ in matters relating to the selection of candidates for vacant positions. Harper [v. Mingo County Bd. of Educ., Docket No. 93-29-064 (Sept. 27, 1993)]; Stover v. Kanawha County Bd. of Educ., Docket No. 89-20-75 (June 26, 1989).  Generally, a board of education’s action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view.  Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).” Berry v. Boone County Bd. of Educ., Docket No. 2014-0450-BooED (Sept. 29, 2014); Zago v. Brooke County Bd. of Educ., Docket No. 2010-1299-BroED (April 18, 2011).
5.
When selecting candidates for professional positions other than classroom teachers, a county board of education must consider each applicable criterion listed in West Virginia Code § 18A-4-7a, but the statute permits a board to determine the weight to be applied to each factor, so long as the weighting does not result in an abuse of discretion. Elkins v. Boone County Bd. of Educ., Docket No. 95-03-415 (Dec. 28, 1995); Hughes v. Lincoln County Bd. of Educ., Docket No. 94-22-543 (Jan. 27, 1995); Blair v. Lincoln County Bd. of Educ., Docket No. 92-22-009 (Apr. 10, 1992); Komorowski v. Marshall County Bd. of Educ., Docket No. 08-25-007 (Mar. 23, 2009).  

6.
Grievants failed to prove by a preponderance of the evidence that the selection process was flawed because Intervenor was considered for the position even though he had never been employed as an Administrator. 

7.
Grievants Barnett and Cooper failed to prove by a preponderance of the evidence that the screening committee committed any error that would have flawed the selection process.  

8.
Grievant Webb proved by a preponderance of the evidence that he was the most qualified candidate for the position of Director of Buildings and Grounds, and that the Respondent Board’s decision to reject his nomination in favor of Intervenor was arbitrary and capricious. 
 SEQ CHAPTER \h \r 1Therefore, this Grievance is GRANTED IN PART, and DENIED IN PART. 

Accordingly, it is hereby ORDERED that Respondent immediately instate Grievant Gregory Webb into the position of Director of Buildings and Grounds.  Respondent is FURTHER ORDERED to pay Grievant Webb all back pay to which he would have been entitled, plus interest, from the date Intervenor began in the position, and to adjust his benefits, including seniority, which would have been affected by this promotion retroactively to this date.  All relief sought by Grievants Barnett and Cooper shall be DENIED.   




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: May 31, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Grievants’ Exhibit 21; Grievants’ Exhibit 6; Grievants’ Exhibit 7; Grievants’ Exhibit 8.


� See, Respondent’s Exhibit 4; Grievants’ Exhibit 6; Grievants’ Exhibit 7; Grievants’ Exhibit 8.


� See, Grievants’ Exhibit 4; Grievants’ Exhibit 6; Grievants’ Exhibit 7; Grievants’ Exhibit 8; testimony of Gregory Webb.


� See, Grievants’ Exhibit 5; Grievants’ Exhibit 16; Grievants’ Exhibit 17; Respondent’s Exhibit 3; testimony of John McMillian.


� See, Grievants’ Exhibit 3, job posting.


� See, Grievants’ Exhibit 3, posting.  


� See, testimony of Assistant Superintendent Todd Alexander; testimony of Superintendent William Smith.


� See, testimony of Assistant Superintendent Todd Alexander, August 26, 2015.


� See, testimony of Assistant Superintendent Todd Alexander, November 19, 2015.


� See, testimony of Assistant Superintendent Todd Alexander, testimony of Director of Special Education, Karen Veasey.


� See, testimony of Assistant Superintendent Todd Alexander; testimony of Superintendent William Smith; testimony of James Colegrove.


� See, testimony of Assistant Superintendent Todd Alexander; testimony of Assistant Superintendent James Colegrove.


� See, testimony of Assistant Superintendent Todd Alexander.


� See, testimony of Suzanne Oxley, President, Cabell County Board of Education.


� See, testimony of Todd Alexander, William Smith, Suzanne Oxley, and Karen Veazey.  


� See, testimony of Suzanne Oxley.


� This may have been the hiring matrix, but the evidence is unclear. 


� See, testimony of Board of Education member, Mary Neely.


� See, Grievants’ Exhibit 7.


� See, Grievants’ Exhibit 10, Energy Manager Job Description; Grievants’ Exhibit 11, Energy Manager Position Posting dated February 15, 2010; Grievants’ Exhibit 7 Administrative Seniority Listing; testimony of Todd Alexander.


� See, Grievants’ Exhibit 11; testimony of James Colegrove.


� See, testimony of Superintendent William Smith. 


� See, Grievants’ Exhibits 10 & 11.


� See, testimony of John McMillian; Grievants’ Exhibit 10


� See, Grievants’ Exhibit 10.


� See, Grievants’ Exhibit 10.


� See, testimony of Todd Alexander; testimony of James Colegrove; testimony of Intervenor John McMillian.


� See, testimony of Intervenor John McMillian.


� See, testimony of Todd Alexander.


� See, testimony of Rhonda Smalley, Karen Nance, and Garland “Skip” Parsons.  See also, testimony of Todd Alexander. 


� Again, it is noted that the hiring matrix was not presented as evidence at the level three hearing.  However, given the testimony of the witnesses, it is believed that that the hiring matrix listed all of the applicants for the position along with information concerning their qualifications. 


� Respondent cited this CSR as 126-110 in its proposed Findings of Fact and Conclusions of Law; however, that appears to have been a typographical error.  


� The resumes of Grievant Webb and Intervenor were not introduced into evidence.  However, as indicated on the executive summary, candidates were to submit a resume with the executive summary.  It is noted that Grievant Barnett’s resume was submitted into evidence with his executive summary.  However, it is unclear from the record what each applicant submitted in their respective application packets.  


� It is noted that on the Administrative Seniority List, Grievants’ Exhibit 7, Grievant Webb is credited with 16 years administrative seniority.  However, on his executive summary, he lists 18 years administrative experience.  This could be the result of working outside the county, but it is unclear. Nevertheless, there was no dispute that Grievant Webb had 18 years of administrative experience.   


� It is noted that during his testimony, it was revealed that Intervenor did not have the duty of evaluating the coaching staff, and that the Athletic Director or Assistant Principal was to have conducted the interviews.  However, during certain years, the Assistant Principal had given the duty of preparing the evaluations to Intervenor, but the Assistant Principal signed off on them.  Intervenor was not allowed to sign off on them. 


� See, testimony of Rhonda Smalley, Karen Nance, and Garland “Skip” Parsons.


� See, testimony of Suzanne Oxley; Grievants’ Exhibit 4.
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