THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Seldon Lynn Tanner,



Grievant,

v.







Docket No. 2015-1303-DOT
Division of Highways,



Respondent.

DECISION


Grievant, Seldon Lynn Tanner, is employed by Respondent, Division of Highways.  On May 18, 2015, Grievant filed this grievance against Respondent stating, “Workplace Discrimination.”  For relief, Grievant seeks: “Discrimination stopped.  Treated equally and fairly.  Compensation since discrimination occurred and future hourly rate of denied position.”  
Following the June 8, 2015 level one conference, a level one decision was rendered on June 25, 2015, denying the grievance.  Grievant appealed to level two on June 26, 2015.  Following unsuccessful mediation, Grievant appealed to level three of the grievance process on August 12, 2015.  A level three hearing was held on November 2, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Xueyan Z. Palmer, Esq., Divison of Highways.  This matter became mature for decision on December 1, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis


Grievant is employed by Respondent as a Transportation Worker 2, Equipment Operator.  Grievant protests his non-selection for the position of Transportation Crew Supervisor 1 and general discrimination.  Grievant proved that the selection decision was arbitrary and capricious because the decision-maker made his decision based only on his personal knowledge of and relationship with the successful candidate and refused to consider Grievant’s experience with Respondent in another county.  Grievant cannot be awarded the position because he failed to prove that he was the most qualified candidate, but, as the decision was arbitrary and capricious, the position must be reposted.  One of Grievant’s claims of discrimination is now moot, and Grievant failed to prove the remainder of his claims.  Accordingly, the grievance is granted in part and denied in part.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Transportation Worker 2 (“TW2”), Equipment Operator.  Grievant has been employed by Respondent for twenty-five years.
2. Grievant was one of seven interviewed applicants for the position of Transportation Crew Supervisor 1 (“TCS1”), which was posted on July 28, 2014.  Tim Davis was the successful candidate.
3. The position posting lists the duties of the TCS1 as follows:  “An employee in this classification will work under limited supervision supervising one crew and participate in the maintenance and repair of highways.  Will coordinate equipment and complete daily time reports, materials and equipment used, check complaints, quality of work being performed and train crew members.” 

4. Highway Administrator 2, Terry A. Legg, Jr., is the supervisor of the TCS1 position.  Mr. Legg conducted the interviews of the candidates and made a hiring  recommendation to the District Engineer/Manager, Aaron Gillispie.  Mr. Gillispie did not participate in the hiring decision, but merely accepted the recommendation of Mr. Legg.

5. Although a second person, Shari Parsons, attended the interviews, her role was only to provide the applications and materials to Mr. Legg and take notes.  She did not participate in the selection decision.  

6. DOH’s hiring policy, West Virginia Division of Highways Administrative Operating Procedures Section II, Chapter 14, Paragraph A, states that advancement of employees will be “based upon their knowledge, skills and efficiency” and sets forth the procedures for hiring. 

7. The policy, Paragraph J.8, requires that all applications be reviewed, but does not specify at what time the application is to be reviewed.  Mr. Legg reviewed the applications on the day of the interviews. 

8. The policy, Paragraph J.11, requires that the interviewer complete “interview record Form GL-541” evaluating each applicant, and Mr. Legg completed the forms as required.
9. Mr. Legg was not familiar with DOH’s hiring policy.

10. Ms. Parsons had form interview question sheets on which she recorded the applicants’ answers to the questions.  Mr. Legg asked the questions, and all of the applicants were asked the same questions.
11. On the interview record forms, Mr. Legg rated both Grievant and Mr. Davis as “Meets” for “Education”, “Possess Knowledge, Skills & Abilities,” “Interpersonal Skills,” “Flexibility/Adaptability,” and “Overall Evaluation.”   Mr. Legg rated both Grievant and Mr. Davis as “Exceeds” in “Presentability.”  Mr. Legg rated Grievant and Mr. Davis differently in “Relevant Experience,” rating Mr. Davis as “Exceeds” and Grievant as “Meets.”   

12. Mr. Legg rated Mr. Davis’ relevant experience as “Exceeds” and Grievant’s as only “Meets” based solely on his own personal knowledge of assignments in Clay County.  

13. Mr. Legg did not consider Grievant’s experience gained with Respondent while he was assigned to Calhoun County.  

14. Mr. Legg made his selection decision based only on his personal experience with Mr. Davis, with whom he had worked for many years.   
15. Mr. Davis had been employed by Respondent for twenty-two years, with his last position as a TW2.  Beginning in 2007 and continuing until the selection decision, Mr. Davis had received a continuous upgrade to crew leader.  Prior to that time, Mr. Davis had periodically received an upgrade to crew leader.     
16. Grievant had been employed by Respondent for twenty-five years, with his last position as a TW2.  For the first nineteen years, Grievant worked in Calhoun County.  Grievant transferred to Clay County in December 2008.  Beginning in 1995 and continuing until the selection decision, Grievant had periodically received a temporary upgrade to crew leader.  
17. A Storekeeper, which is a clerical position, received a pay increase and Grievant did not receive a pay increase.

18. Grievant and John Casey are both TW2s who filed an appeal to the “tier raise system.”  The District Engineer asked Mr. Legg to transport Mr. Casey to Charleston for a meeting regarding his appeal.  Grievant has not received a response to his appeal and has not been transported to Charleston for any meeting on the appeal.   There is no evidence as to whether the appeals were filed at the same time or if the basis for appeal was the same issue. 
Discussion

Respondent has first raised the issue of timeliness at this level, asserting that the portion of the grievance relating to Grievant’s non-selection for the Transportation Crew Supervisor I (“TCSI”) is untimely.  “Any assertion that the filing of the grievance at level one was untimely shall be made at or before level two.” W. Va. Code § 6C-2-3(c)(1).  Respondent asserts that its failure to raise the timeliness defense before level two must be excused because Grievant did not make it clear until level three that he was grieving non-selection for the TCSI position.  In support, Respondent cites a previous Grievance Board decision in which the administrative law judge concluded: “Grievant's claims he should have been selected for various positions are precluded because they were untimely, despite the fact that Respondent first asserted untimeliness at level three, because he had not clearly stated those claims before that time.” Marascio v. Dep’t of Transp./Div. of Highways, Docket No. 06-DOH-111 (Feb. 16, 2007), aff'd, Circuit Court of Kanawha County, No. 07-AA-32 (Aug. 27, 2014).  
The Statement of Grievance section of Grievant’s Grievance Form for Levels 1, 2, and 3 reads in its entirety:  “Workplace Discrimination.”  The instructions on the form for the “Statement of Grievance” section states, “Please state the event causing this grievance and list the specific statutes, policies, rules, regulations or agreements you claim have been violated, misapplied, or misinterpreted.  Additional sheets may be attached.)  On the “Relief Sought” section of the form Grievant stated: “Discrimination stopped.  Treated equally and fairly.  Compensation since discrimination occurred and future hourly rate of denied position.”  Grievant’s request for relief does indicate that, as part of the alleged discrimination, he believes he was denied a position, but Grievant’s form in no way gave Respondent’s proper notice of which position he was denied.
Grievant requested a conference at level one, so there is no record of what was said at the conference.  However, in his decision, the level one hearings examiner acknowledges that the grievance form was “vague,” so that the grievance evaluator discussed the “basis of the grievance” with Grievant.  Although the level one decision discusses the facts of what appears to be the selection of TCSI position in that it was a “crew leader” position awarded to Tim Davis by Terry Legg, the level one hearings examiner identifies the issue as “the storekeeper position.”  This was clearly erroneous as a storekeeper position is not a crew leader.  In fact, the storekeeper position had not been vacant at all.  It appears most likely that the hearings examiner was confused by the discussion of both the TCSI position for which Grievant was not selected and Grievant’s allegation that the storekeeper had been given raises when Grievant had not been given a raise.  Even though the hearings examiner misnamed the position in question as a storekeeper position, the facts discussed were enough to give Respondent adequate notice of the selection decision Grievant was challenging.  
Mediation is confidential, so it is impossible for the undersigned to know what was discussed at mediation.  However, it is noted that in preparing for the mediation, it should have been clear to Respondent that there had been no selection decision for the storekeeper position and that the position discussed in the level one decision, the “crew leader” position awarded to Tim Davis by Terry Legg, was the TCSI position.    

Further, the email exchange between Grievant’s representative and Respondent’s counsel regarding discovery shows that Respondent’s counsel was aware, at the latest, on October 29, 2015, that the position grieved was the TCSI position.  Respondent did not file a motion to dismiss at that time.  Further, at no time during the level three hearing did Respondent make an oral motion to dismiss.  Respondent’s counsel was specifically asked at the beginning of the hearing if there were any procedural issues to be addressed, to which she replied in the negative.  Respondent did not properly raise the issue of timeliness, so the issue of timeliness will not be addressed.  
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
Grievant asserts the selection process was arbitrary and capricious because it did not rely on the applications and interviews of the candidates and was marred by favoritism.  Grievant further asserts he had more seniority than the selected applicant, and Respondent was required to consider seniority in the selection decision.  Respondent argues Grievant failed to demonstrate any flaw in the selection process and the decision was based upon relevant factors.  

 “All appointments and promotions to positions in the classified service shall be made solely on the basis of merit and fitness. . . .” W. Va. Code St. R. § 143-1-2.  "‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code  § 6C-2-2(h).  In addition the DOH also has a hiring policy, West Virginia Division of Highways Administrative Operating Procedures Section II, Chapter 14, which requires the completion of a candidate evaluation form and states that advancement of employees will be “based upon their knowledge, skills and efficiency.” 
Mr. Legg testified that he was not familiar with DOH’s hiring policy.  Despite this failure, Mr. Legg did follow the basic required hiring procedures in that he reviewed the applications, conducted interviews in which all the candidates were asked the same questions, and completed the candidate evaluation form.  However, when questioned at level three regarding why he chose the successful candidate, Mr. Legg admitted that he essentially chose the candidate that he knew.  Mr. Legg believed he could not consider Grievant’s experience and seniority from Calhoun County because, in Mr. Legg’s experience in Clay County, only Clay County experience had been considered in selection in the past.  Mr. Legg rated Mr. Davis’ relevant experience as “Exceeds” and Grievant’s as only “Meets” based solely on his own personal knowledge of assignments in Clay County.  Mr. Legg testified he had witnessed Mr. Davis perform crew leader duties prior to Grievant’s arrival in Clay County.  When asked if he discounted Grievant’s Calhoun experience because he had no personal knowledge of it, Mr. Legg replied, “Yeah, as far as eyes on. As far as eyes on the job, I could see reference to Timmy Davis more than I could Lynn.”  When asked whether he considered the letter of recommendation that said Grievant had served as crew leader in Calhoun County, Mr. Legg answered that he read the letter and did not dispute it, but that he went on his own experience and could not say the Grievant exceeded the relevant experience because he “didn’t see it” and “can’t go on hearsay.”  Mr. Legg offered no legitimate reason for excluding Grievant’s experience in Calhoun County.   

The selection process in this case does appear to be driven by favoritism, whether intentional, or simply a result of Mr. Legg’s misunderstanding of the process.  Mr. Legg’s decision was based solely on who he knew.  Mr. Davis receive preferential treatment because of his relationship with Mr. Legg.  Mr. Legg’s process did not act to identify the actual most qualified candidate, but rather the candidate that Mr. Legg knew best.  Respondent may make a promotion “based on demonstrated capacity and quality and length of service.”  W. Va. Code St. R. § 143-1-11.1.a.  However, this rule does not give a decision-maker discretion to hire based only on demonstrated capacity that he/she has personally witnessed.  Grievant’s experience in another county should still have served as evidence of his capacity and quality of service in the selection decision.  Respondent’s selection process was arbitrary and capricious.    

 However, in order to be instated into the position, Grievant must not only prove that the selection was arbitrary and capricious, but also that he was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  Grievant put forth very little evidence to prove he was the most qualified candidate, seemingly relying on the idea that he should have been selected because he was the most senior employee.  Grievant cites W.Va. Code § 29-6-10(4), which states:
When any benefit such as a promotion, wage increase or transfer is to be awarded, or when a withdrawal of a benefit such as a reduction in pay, a layoff or job termination is to be made, and a choice is required between two or more employees in the classified service as to who will receive the benefit or have the benefit withdrawn, and if some or all of the eligible employees have substantially equal or similar qualifications, consideration shall be given to the level of seniority of each of the respective employees as a factor in determining which of the employees will receive the benefit or have the benefit withdrawn, as the case may be. 

Seniority is not the determinative factor in a classified service selection decision; it is to be given consideration if the candidates have “substantially equal or similar qualifications.”  It is not clear from the record that Grievant and Mr. Davis have “substantially equal or similar qualifications.”  
Grievant asserts he should have been selected for the position because the crew supervisor position was “a position that I had been doing in Calhoun County from 1995” and because Grievant has more seniority with Respondent than Mr. Davis.   Grievant had twenty-five years of seniority to Mr. Davis’ twenty-two years of seniority.  Neither Mr. Davis nor Grievant had previously been classified as a TCSW1.  Both had gained experience through temporary upgrades to fill in for the TCSW1 position. 
Grievant admitted that Mr. Davis had been upgraded beginning in November of 2008, when the TCSW1 passed away.  Grievant testified that Mr. Davis continued in that temporary upgrade “every day until the crew supervisor position was filled,” which is also demonstrated by Mr. Davis’ application and Mr. Legg’s testimony.  Mr. Legg also testified that Mr. Davis had performed crew leader duties prior to Grievant’s arrival in Clay, and that Mr. Legg had also previously worked under Mr. Davis when Mr. Davis had been crew leader.  There was no testimony of how often Mr. Davis performed crew leader duties prior to Grievant’s arrival in Clay.    
Grievant’s testimony regarding his own temporarily upgrades changed during his testimony at level three.  Grievant first testified that he had been temporarily upgraded since 1995 “on a weekly basis.”  Grievant then testified he “was occasionally side lead man” beginning shortly after transferring to Clay County.  When cross-examined about how often he had been temporarily upgraded in Clay County Grievant testified, “Pretty, often.  I don’t know.”  Then, he testified, “Let’s just throw this out there and say three days a week.”  Further, Grievant’s letter of recommendation does not support his contention that he had been upgraded in Calhoun County on a weekly basis, as the letter states that  Grievant’s “Crew Leader” experience was in an “unofficial capacity” and from “time to time.”  Also, the letter of recommendation is very general.  It describes Grievant as “an excellent worker” but does not go into any detail regarding Grievant’s work or his particular fitness for the TCS1 position.   Grievant failed to prove that he had substantially equal or similar qualifications to Mr. Davis as it appears from the evidence presented that Mr. Davis actually had more experience than Grievant in that Mr. Davis had been continuously upgraded from 2007 through 2014.  Grievant failed to prove that he was the most qualified candidate.     
“Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that he should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Personnel, Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009)).  Grievant has failed to prove he was the most qualified applicant, but the selection process was clearly arbitrary and capricious.  The position must be reposted.
Grievant also alleged that he had been generally discriminated against and requested for the discrimination to cease.  As evidence of discrimination, Grievant points to Mr. Davis’ selection for upgrades more often than Grievant, Mr. Legg’s transportation of another coworker to Charleston to pursue an appeal, and Mr. Legg’s pursuit of raises for the Storekeeper, but not Grievant.
Discrimination for purposes of the grievance process has a very specific definition.  "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Grievant has failed to prove that he has been discriminated against by Respondent.  As to the alleged discrimination regarding Mr. Davis, that claim is now moot.  To the extent that Mr. Davis may have been treated differently in receiving upgrades, Mr. Davis is now the TCSW1, so the alleged discrimination is no longer occurring.  "Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues]." Bragg v. Dep’t. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).  As to the alleged discrimination relating to the Storekeeper, Grievant, a TW2 who operates equipment, is clearly not similarly-situated to a Storekeeper, which is a clerical position. 

As for the alleged discrimination involving Grievant’s coworker, John Casey, Grievant and Mr. Casey are both TW2s who filed an appeal to the “tier raise system.”  Grievant testified that Mr. Legg took Mr. Casey to Charleston for meetings about Mr. Casey’s appeal.  Grievant also testified, “I haven’t heard anything from my appeal to this day.”  Grievant did not call Mr. Casey to testify.  Grievant did not testify as to whether the appeals were filed at the same time or if the basis for appeal was the same issue.  The Grievant did not recall when this transportation took place.  Mr. Legg testified that he did not volunteer to take Mr. Casey to Charleston, but was asked to transport Mr. Casey to see the District Engineer because Mr. Legg was already traveling to Charleston.  With the very limited evidence presented, Grievant cannot prove that this action was discriminatory.  It is not clear if Grievant and Mr. Casey were actually similarly-situated.       

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. “Any assertion that the filing of the grievance at level one was untimely shall be made at or before level two.” W. Va. Code § 6C-2-3(c)(1).  
2. The Grievance Board has previously found that a respondent may assert untimeliness at level three, if a grievant “ha[s] not clearly stated those claims before that time.” Marascio v. Dep’t of Transp./Div. of Highways, Docket No. 06-DOH-111 (Feb. 16, 2007), aff'd, Circuit Court of Kanawha County, No. 07-AA-32 (Aug. 27, 2014).  
3. Respondent did not properly raise the issue of timeliness because Respondent was aware of the exact claim prior to the level three hearing but did not assert that the grievance was untimely until its Proposed Findings of Fact Conclusions of Law following the level three hearing.  
4. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
5. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  
6. The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

7. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  
8. "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

9. “All appointments and promotions to positions in the classified service shall be made solely on the basis of merit and fitness. . . .” W. Va. Code St. R. § 143-1-2. 
10.  "‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code  § 6C-2-2(h).
11. The selection decision was arbitrary and capricious because the decision-maker made his decision based only on his personal knowledge and relationship with the successful candidate and erroneously refused to consider Grievant’s experience gained with Respondent while assigned to another county. 
12. In order to be instated into the position, Grievant must not only prove that the selection was arbitrary and capricious, but also that he was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).    
13. Grievant failed to prove that he was the most qualified candidate.
14. “Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that he should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Personnel, Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009)).  

15. Grievant has failed to prove he was the most qualified applicant, but the selection process was clearly arbitrary and capricious.  The position must be reposted.

16. "‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d). 

17. "Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues]." Bragg v. Dep’t. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).  
18.  Grievant’s claim of discrimination of the previous temporary upgrades of the successful candidate is moot as the successful candidate now holds a different classification.  

19. For the remaining claims of discrimination, Grievant has failed to prove that he has been discriminated against by Respondent.  
Accordingly, the grievance is GRANTED IN PART AND denied IN PART.  The grievance is granted to the extent that Respondent must repost the position.  The grievance is otherwise denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be

included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  February 16, 2016
_____________________________








Billie Thacker Catlett








Administrative Law Judge
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