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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JASON DOUGLAS OATES,



Grievant,

v. 






DOCKET NO. 2016-0376-MAPS

REGIONAL JAIL AND CORRECTIONAL FACILITY

AUTHORITY/POTOMAC HIGHLAND REGIONAL JAIL,



Respondent.


DECISION

This grievance was filed directly at level three of the grievance procedure by Grievant, Jason Douglas Oates, on September 16, 2015, challenging his two-day suspension without pay by Respondent, the Regional Jail and Correctional Facility Authority, for making inappropriate comments to a female officer.  The relief sought by Grievant is to have the “suspension rescinded and be given my back pay due to having someone available that can refute her claim.  I did not deserve disciplinary action based on an incident that was not investigated fully.”  


A level three hearing was held before the undersigned Administrative Law Judge on March 29, 2016, at the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Leah Macia, Respondent’s General Counsel.  At the conclusion of the hearing the parties advised that they had reached a settlement of this matter, and the grievance was placed in abeyance to allow the parties to finalize the settlement.  The parties advised the undersigned that the Division of Personnel had refused to approve the settlement agreed to by the parties, and a telephonic conference was held on October 4, 2016, to discuss how the parties wished to proceed.  The parties advised that the Division of Personnel had refused to approve the terms of the settlement agreement as it related to backpay, because Grievant had worked overtime the week of his suspension,
 and the parties agreed that a Decision should be rendered on this matter.  This matter became mature for decision at the conclusion of that conference, on October 4, 2016, as neither party wished to submit written proposals.


Synopsis

Grievant was suspended for 2 days without pay by Respondent for making inappropriate comments to a female officer.  Grievant denied making one of the comments he was accused of making.  Respondent did not prove that charge against Grievant.  Grievant admitted to referring to the female officer as 700 and a half.


Respondent called no witnesses and presented one exhibit, the suspension letter dated September 4, 2015.  Grievant testified on his own behalf, presented one exhibit, a work schedule for July, August, and September 2015, and the testimony of two co-workers, Michael Newcomb and Jessica Scott.  The following Findings of Fact are made based on the record developed at the level three hearing.


Findings of Fact

1.
Grievant has been employed by the Regional Jail and Correctional Facility Authority (“RJA”) for nine years, and is a Correctional Officer III (Corporal) assigned to the Potomac Highland Regional Jail in Augusta, West Virginia.  He has been the Supervisor of the Transportation Department since April 2015.


2.
By letter dated September 4, 2015, Grievant was advised by April M. Darnell, Director of Human Resources, that she had decided to suspend him for two days without pay, on September 10 and 11, 2015, for making “inappropriate comments to a female officer [on several occasions] which eventually led to a Formal EEO Complaint being filed by the female officer based on allegations of sex discrimination, retaliation and creating a hostile work environment.”  The letter did not state what the comments were that Grievant was alleged to have made, when they were made, or to whom they were made.  The letter stated that, “[t]he incident was investigated and based on the investigator[‘]s conclusion; the inappropriate comments did in fact meet the definition of Nondiscriminatory Hostile Workplace Harassment as defined by the West Virginia Division of Personnel.”  The letter concluded that Grievant’s behavior constituted a violation of two cited provisions of RJA’s Code of Conduct relating to employees maintaining a professional demeanor at all times, being respectful, polite, courteous, and refraining from abusive and obscene language, and relating to employees refraining from engaging in discrimination.  The letter noted that as a Corporal, Grievant is to set an example for other employees, and that his behavior “causes you to be ineffectual in providing leadership and is not an acceptable behavior for employees to emulate.”


3.
No report of the investigation of the allegations against Grievant was made a part of the record.


4.
Grievant was told by the individuals investigating complaints made against him that one of the allegations against Grievant was that he had referred to a female employee of the RJA, Crystal Flesher, as “Daddy’s little princess.”  Grievant did not make this comment at any time, and advised the EEO investigators of this.


5.
Other employees did refer to Ms. Flesher as “Daddy’s little princess,” because she received preferred assignments after only two weeks on the job.


6.
Grievant did refer to Ms. Flesher as “700 and a half.”  This occurred when Grievant walked into Central Control at the Jail and heard an exchange between Ms. Flesher and maintenance employees and some outside workers.  One of these individuals said to Ms. Flesher, “[h]ey, 700, can you help us.”  As Grievant walked through, he commented that Ms. Flesher “couldn’t be 700, that’s Lawson.  She has to be 700 and a half.”  Ms. Flesher giggled and Grievant left.  The number 700 is used to refer to the Potomac Highland Regional Jail, and Lawson is the Administrator of that facility.


7.
Ms. Flesher had told RJA Administrative Sargeant Jessica Scott several times that she did not like Grievant.


8.
Ms. Flesher resigned her employment with the RJA in September 2015.


9.
Prior to the two-day suspension, Grievant had never been disciplined during his employment by the RJA.


10.
At the conclusion of the level three hearing, Respondent acknowledged that a two-day suspension without pay was too severe a penalty for Grievant’s single comment.


11.
Grievant worked overtime during the work week which included his two-day suspension without pay.

Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code  § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant, a supervisor, was accused of making inappropriate comments to a female officer.  Ms. Darnell’s letter to Grievant states that she had made the decision to suspend him for two days without pay, and that his behavior violated the RJA Code of Conduct, specifically those provisions which state that employees are to maintain a professional demeanor and be “respectful, polite, and courteous and refrain from using abusive and obscene language in their contacts with . . . other employees, and the public,” and that employees shall not discriminate against other employees.  Respondent did not demonstrate that Grievant made all the comments of which he was apparently accused, or that he engaged in discrimination.  Grievant admits that he said in an off-hand, joking comment, in the presence of other employees and outside workers that Ms. Flesher would have to be “700 and a half,” when one of those employees or outside workers had referred to Ms. Flesher as 700.  Grievant seems to acknowledge that his comment was not professional, but it clearly did not rise to the level of being abusive.


Grievant pointed out, however, that employees who have engaged in conduct which breaches security receive a two-day suspension without pay, and that he was a nine year employee who had never been disciplined before.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

In this case, Respondent did not prove all the charges against Grievant.  Grievant admitted to making an unprofessional comment.  If every employee of the RJA were suspended for two days without pay for making an unprofessional comment, the undersigned finds it highly likely that every employee would have a suspension on his or her record.  Further, Respondent acknowledged at the conclusion of the hearing that the two-day suspension without pay should be removed from Grievant’s record.  Grievant pointed out that the EEO investigators had recommended that he attend EEO training, and he had no problem with this.  Grievant demonstrated that a two-day suspension without pay was clearly disproportionate to the offense.


The following Conclusions of Law support the Decision reached.




Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code  § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Respondent did not prove that Grievant made inappropriate comments to a female officer on several occasions which led to an EEO complaint being filed by a female officer.


3.
Grievant admitted to making one comment toward a female officer which was not professional.


4.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


5.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

6.
The penalty imposed was clearly disproportionate to the offense.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to remove the 2-day suspension without pay from all files it maintains on Grievant, and to pay Grievant two days back pay, plus interest, from the date of the suspension, and to restore all benefits lost due to the two-day suspension.  If Respondent believes Grievant should attend EEO training, or additional supervisory training, it would be consistent with this Decision to require him to do so.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
October 21, 2016


 
 ________________________________









       BRENDA L. GOULD








  Deputy Chief Administrative Law Judge

�  While Grievant may not be entitled to be paid at a rate of time and a half under the Fair Labor Standards Act for these two days for which he was suspended without pay because they were not hours actually worked, the fact remains that he was suspended for two days without pay, and he is entitled to have those two days of pay if the suspension is removed.






