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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ROSE SKINNER,



Grievant,

v.






Docket No. 2016-1590-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


This grievance was filed at Level Three of the Grievance Procedure by Rose Skinner after she was dismissed from Sharpe Hospital due to a positive drug test for marijuana, amphetamines and methamphetamines.  The Statement of Grievance is “dismissal without good cause and due process.”  Grievant seeks “to be made whole in every way including back pay with interest and benefits restored.”


A Level Three evidentiary hearing was conducted before the undersigned on September 12, 2016, at the Grievance Board’s Westover office.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, James “Jake” Wegman, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on November 9, 2016.


Synopsis


Grievant was dismissed from employment as an Licensed Practical Nurse by Respondent for testing positive for controlled substances in her system while at work.  
Respondent presented sufficient credible evidence to establish that there was reasonable suspicion to order Grievant to submit to a for-cause drug test.  Grievant established that Respondent failed to follow applicable policy when it did not make arrangements for Grievant to conduct a second test on the second sample vial.  Respondent committed additional procedural error when it failed to present evidence that the purportedly positive laboratory results were ever reviewed by a qualified Medical Review Officer.  The only document in the record which could potentially demonstrate that this review was accomplished is blank.  This grievance is granted.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant was employed at Sharpe Hospital as a Licensed Practical Nurse.  Grievant provided direct care to patients.


2.
Sharpe Hospital is a state-owned psychiatric hospital operated by the Department of Health and Human Resources.  Patients at Sharpe Hospital suffer from medical conditions including mental illness and addiction.


3.
During the morning shift, on April 5, 2016, Registered Nurse Lora Abbrizeno observed Grievant appearing very anxious, jittery, and being argumentative with a patient.  The degree of agitation towards the patient did not seem consistent with the patient’s request.


4.
Ms. Abbrizeno explained that she is a nursing instructor at Davis and Elkins College and was at Sharpe with nursing students.  Ms. Abbrizeno felt that Grievant’s behavior was not therapeutic and not normal for Grievant, whom she had observed in the past.  Grievant appeared very anxious, high pitched voice, and her behavior was incongruent to the patient’s request.  Ms. Abbrizeno reported her concerns to Nurse Mindy Hall.


5.
Ms. Hall is a lead nurse at Sharpe Hospital.  Ms. Hall received a report from Ms. Abbrizeno that Grievant was acting in an unusual manner.  Ms. Hall contacted interim director of nursing Archie Poling who advised her to continue observing Grievant.  


6.
Ms. Hall was notified by Nurse Brady that Grievant had been off the unit for a long period of time.  Ms. Hall also indicated that Grievant was only able to complete four patient charts.  This was seen as unusual because charting only takes about ten minutes per chart.  Ms. Hall met with nursing staff in the unit to see if they had any concerns.


7.
Marsha Mullins, a Sharpe Hospital registered nurse reported concerns to Ms. Hall.  Ms. Mullins observed Grievant display a sudden and substantial change in personality and an impairment in job performance.  Ms. Mullins explained that Grievant sat at the desk all morning, rambling from one topic to another, and exhibited rude behavior.  Ms. Mullins continued that Grievant sat at the computer all morning with her feet propped up on a garbage can while on Facebook.


8.
Ms. Mullins saw Grievant having mumbling speech, putting her head on the table, and propping up her feet.  Ms. Mullins had regularly worked with Grievant and felt this was strange behavior for her.  Ms. Mullins reported her concerns about Grievant’s behavior to her supervisor, Ms. Hall.


9.
Kim Brady, a nurse at Sharpe Hospital, observed Grievant display an impairment in job performance.  Ms. Brady explained that Grievant was supposed to help with charting and could only do four charts, then took a fifteen minute break that lasted one hour.  Ms. Brady indicated that she and Grievant worked on patient charts.  Ms. Brady was able to do sixteen charts in the amount of time that Grievant did four charts.  This was unusual because Grievant was more familiar with the patients than Ms. Brady.  


10.
Kelly White, a Sharpe Hospital employee, observed Grievant display a sudden and substantial change in personality, physical characteristics indicating impairment and abnormal conduct and erratic behavior.  Ms. White explained Grievant displayed a flight of ideas, random chatter, and was off the unit for most of the shift.


11.
These concerns were reported to Sharpe Hospital’s Human Resources office and Director of Nursing Archie Poling.  Behavior incident reports were collected from the witnesses and for-cause drug testing was arranged.


12.
During much of the month of March 2016, Grievant was off work, first from illnesses, then from severe ankle sprains sustained from a fall.  Grievant returned to work on Monday, April 4, 2016, wearing air casts on both ankles from her injury.


13.
Grievant indicated that she was in extreme pain from her ankle injury on April 5, 2016, and asked Mindy Hall, unit nurse manager, if she could sit at the nurses’ station with her feet propped up and do patient charting rather than hall walks, and that her nurse manager agreed.


14.
By letter dated April 7, 2016, Grievant was suspended without pay for thirty days pending the investigation.  


15.
Grievant’s drug test was positive for amphetamine, methamphetamine, and marijuana.  


16.
Kathy Smith, Health Service Assistant, who wrote that she observed nothing suspicious in her behavior incident report, was not called by Respondent to testify.


17.
By letter dated April 21, 2016, Grievant was dismissed from employment at Sharpe Hospital.


18.
Robert Turner, vice-president of Respondent’s drug-testing vendor, testified that it is procedure for a Medical Review Officer (MRO) to directly contact an employee with notification of a positive drug test result and to, at that time, inform the employee of their right to have the second sample of their split urine specimen tested.


19.
The Medical Review Officer used by Respondent’s vendor is Dr. Glenn Wright.  The drug tests results were reported to Dr. Wright on or about April 11, 2016, by MedTox Laboratories.  Grievant did not speak to nor was contacted by Dr. Wright.  The portion of the testing documentation that is to be completed by the Medical Review Officer  for the primary specimen is blank.  Dr. Wright did not testify about his role, if any, in Grievant’s drug testing at the hearing in the instant grievance.


20.
Grievant indicated that she received a telephone call from Ritchie Boggs, president of Respondent’s vendor, on Tuesday, April 12, 2016, informing her of the positive drug test results, and that she informed him that they were false positives and that she wanted to have the second vial of the split samples tested.


21.
Grievant reported that Mr. Boggs told her in the telephone notification that she was allowed to request that the second sample vial be tested, and that Mr. Boggs informed her of the cost, telling her that she would be responsible for the payment of the cost.


22.
Grievant placed a telephone call to Respondent’s vendor the next day, Wednesday, April 13, 2016, to get instructions for paying the cost of testing the second specimen vial of the split sample, and was informed by an employee that her time limit of three days for having a confirmation test performed had already expired and that she would not be allowed to have a second vial tested.


23.
On April 18, 2016, a predetermination conference was held with Grievant to allow her an opportunity to respond to the allegations of being intoxicated at work.  Grievant denied the allegation that she used marijuana since getting her nursing license, or that she had used any medications apart from those prescribed by her physicians.


24.
Grievant asked why her request to test the second vial from the urine sample was denied.  Human Resources Director Quinn stated that Grievant’s three day window to request the testing of the second vial was over on April 13, 2016.


25.
Given that the MedTox report to Dr. Wright was dated April 11, 2016, even if Grievant had been notified of the test results that same day, she would have been within three days for both her April 12 request and her April 13 request.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.

Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


The governing policy for testing for substance use is the Bureau for Behavioral Health Facilities Drug and Alcohol Testing Policy.  That policy provides, in pertinent part, the following:

V.
Procedures

2.
For Cause Drug Testing Protocol

a.  All current and contract employees of DHHR may be subject to testing for reasonable suspicion under any of the following circumstances;

1.  If the employee’s performance, behavior, appearance or odor cause reasonable suspicion that the employee is engaging in illegal drug use, inappropriate use of prescribed mediation or is under the influence of drugs or alcohol . . .

b.  If any of the foregoing factors are present or observed, the person observing them should report them immediately to the Human Resource Director who will then contact the employee’s immediate supervisor.  The Human Resource Director and supervisor will meet with the employee to assess the situation.  If it is found that testing should be conducted, the arrangement for the test will be done by the Human Resource Director in consultation with the Chief Executive Officer or his/her designee.  If the Director of Human Resources is unavailable during normal working hours, the person who has observed any of the above-mentioned factors shall contact the employee’s immediate supervisor . . .

c.  The reporting employee or the employee’s immediate supervisor, whichever the case may be, shall immediately, but before the end of the shift, document the behavior or conditions giving rise to the report by completing the “For Cause Drug Testing Form”.

d.  The Director of Human Resources, or the Administrator on Call, as the case may be, in consultation with the Chief Executive Officer, shall determine whether it is appropriate to require the employee to submit to drug or alcohol testing.  Such person may elect to interview the employee before making a decision.

f.  The sample will be collected in accordance with the testing procedures established for the facility.  This sample will be tested for at least the following substances: alcohol, marijuana, cocaine, opiates, amphetamines, phencyclidine (PCP), barbiturates, oxycodone, benzodiazepines, propoxyphene and methadone or derivatives thereof.  The sample may be tested for other drugs as deemed prudent and/or necessary.

g.  At the time the sample is collected, the employee will complete and sign a chain of custody form.

1.  If the laboratory detects a positive result, it will conduct a second confirmation test by Gas Chromatography Mass Spectromety (GCMS), using the same specimen.

2.  All test results are to be sent from the testing laboratory to the MRO (Medical Review Officer).  The MRO will be responsible for maintaining all testing results and documentation in a secure location.

3.  If the DER (Designated Employee Representative) receives a report from the MRO that the employee’s test result is either positive or abnormal, then the DER shall advise the employee of the findings.  The employee may be subject to appropriate discipline, up to and including dismissal.

4.  The DER will be responsible for maintaining all testing results and documentation in a secure location.

5.  At the discretion of the Chief Executive Officer or his/her designee, and the Human Resource Director, the employee may be suspended from duty, without pay, while the test is being processed.  If the results are negative, the employee will be reimbursed for the missed wages.  If the results are positive, disciplinary action may be taken up to and including dismissal.


Requiring Grievant to submit to drug testing was appropriate in this case.  The West Virginia Supreme Court of Appeals addressed the issue of drug testing in Twigg v. Hercules Corporation, 185 W. Va. 155, 406 S.E.2d 52 (1990), and it is controlling on the issue.  The court held that there were two times an employer could require drug testing of an employee: the first is when an employee’s job involves public safety and the second is when the employer had reasonable good faith objective suspicion of an employee’s drug use.  The court stating in Syllabus Point 2 that “[D]rug testing will not be found to be violative of public policy grounded in the potential intrusion of a person’s privacy where it is conducted by an employer based upon reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others.”  


Grievant was required to take a for-cause drug test after being observed by several witnesses acting in an usual manner.  Ms. Abbrizeno observed the Grievant appearing very anxious.  Ms. Abbrizeno felt that Grievant’s behavior was incongruent to a particular patient’s request for assistance.  Ms. Mullins observed Grievant mumbling, putting her head on the table, and propping her feet up.  Ms. Mullins saw the Grievant off the unit for long periods of time.  Ms. Mullins did not believe the Grievant’s behavior was the result of illness or leg injury.  Ms. White observed Grievant display a flight of ideas, random chatter not related to topic, and being off the unit for most of the shift.  Ms. White indicated that Grievant stayed behind the desk on the computer viewing Facebook.  Based upon all of the facts and circumstances presented, Respondent established that there was reasonable suspicion to require Grievant to submit to a drug test under the rules and regulations applicable to its employees, and permitted by Twigg.


Turning to the more controlling issue, Respondent introduced a statement that Grievant tested positive for marijuana, amphetamines and methamphetamines.  This statement was made by a contractor’s employee, who was reporting the results from a testing laboratory.  No one from the drug testing laboratory was called as a witness, and Respondent offered no explanation why this person was unavailable.  Grievant was deprived of any opportunity to confront this most critical witness against her, and to inquire as to whether this person had personal knowledge that Grievant’s sample tested positive for marijuana, amphetamines and methamphetamines.  Grievant cannot cross-examine a laboratory report to determine whether the proper test procedures and protocols were followed.


There was no evidence that any person who made the determination that Grievant’s urine sample was positive for drugs was qualified to analyze a urine sample and make such a determination.  Respondent presented no competent evidence that the purportedly positive laboratory results were ever reviewed by a qualified Medical Review Officer.  The only document in the record which could potentially demonstrate that this review was accomplished is blank.


Finally, it is apparent from the transcript of the April 18, 2016, predetermination conference that Ms. Quinn does not comprehend the purpose of an employee’s ability under the above policy to challenge initial results of a drug screen.  Grievant informed Mr. Boggs on April 12, 2016, that she believed the test results were false and that she requested the testing of a second vial.  Detection of a false positive is one of the reasons a split sample is taken, and it is why the testing of the second sample is allowed to be made verbally by the employee to the Medical Review Officer making the notification to the employee.  Respondent failed to follow its policy when it did not allow Grievant to challenge the testing.


Procedural flaws in the documentation of test results have been cited by the Grievance Board as a basis for reversing an employee’s dismissal from employment.  See Barnes v. W. Va. Dep't of Health & Human Res., Docket No. 2016-1594-CONS (Sept. 19, 2016).  The Respondent once again committed a procedural flaw when Grievant was not contacted directly by a Medical Review Officer in receiving notification of the initial laboratory result.  As noted above, it committed a procedural flaw when it did not make arrangements for Grievant to test the second vial sample.  Accordingly, Respondent failed to demonstrate good cause for Grievant’s dismissal.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
“[D]rug testing will not be found to be violative of public policy grounded in the potential intrusion of a person’s privacy where it is conducted by an employer based upon reasonable good faith objective suspicion of an employee’s drug usage or while an employee’s job responsibility involves public safety or the safety of others.”  Twigg v. Hercules Corporation, 185 W. Va. 155, 406 S.E.2d 52 (1990).


4.
Respondent established that it had grounds for reasonable suspicion to drug test Grievant on April 5, 2016.


5.
Grievant established by preponderance of the evidence that Respondent did not follow its policy when it failed to make arrangements that would provide Grievant a challenge to the initial drug testing.


6.
Respondent failed to establish that the laboratory results were reviewed by a Medical Review Officer, or that a Medical Review Officer notified Grievant of the laboratory results, both of which are procedurally required.


Accordingly, this grievance is GRANTED.  


Respondent is ORDERED to reinstate Grievant to her position as an Licensed Practical Nurse at William R. Sharpe, Jr. Hospital, to pay back pay and benefits with statutory interest, retroactive to the date of her termination, to restore all benefits, and to remove all references to this disciplinary action from her personnel records.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 December 21, 2016                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge

