THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Chad Samples, et al.,



Grievant,

v.







Docket No. 2016-0774-CONS
Division of Highways,



Respondent.

DECISION


Grievants, Chad Samples, Marvin Lambert, Jeremy Melton, and Gregory Tignor, are employed by Respondent, Division of Highways.  On October 30, 2015, Grievants all filed separate grievances against Respondent.  Grievant Samples stated, “Denied TW3 tier raise.”  Grievant Lambert stated, “Despite equipment certifications denied tier 3 raise.”  Grievants Melton and Tignor both stated, “Denied tier raise although obtained required CDL.”  For relief, Grievants all sought “[t]ier raise with backpay and interest.”

On November 9, 2015, the level one grievance evaluator consolidated the four grievances into the above-styled grievance.  Following a level one conference on October 30, 2015, a level one decision was rendered on December 23, 2015, denying the grievance.  Grievants appealed to level two on December 24, 2015.  Following unsuccessful mediation, Grievants appealed to level three of the grievance process on March 4, 2016.  A level three hearing was held on May 27, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievants Lambert, Melton, and Tignor appeared in person.  Grievant Samples was unable to appear due to a work-related injury.  Grievants were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Jason Workman, Esq.  This matter became mature for decision on June 30, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievants are all employed by Respondent in the Transportation Worker series and protest aspects of Respondent’s Transportation Worker Apprenticeship Program.  Grievants failed to prove Respondent’s implementation of the Transportation Worker Apprenticeship Program and refusal to consider licenses acquired after submission of the Placement Form were arbitrary and capricious or that Respondent’s failure to inform employees of the requirements of the Transportation Worker Apprenticeship Program prior to its implementation was improper.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievants Samples and Melton are classified as Transportation Worker 3/Mechanic.  Grievant Lambert is classified as Transportation Worker 3/Equipment Operator.  Grievant Tignor is classified as Transportation Worker 2/Mechanic.
2. Respondent has serious problems with recruitment and retention of employees.  Over the course of years, Respondent has researched the issue and commissioned a study.   The study revealed that the Transportation Worker series had the highest turnover and unfilled job opening rate in the state.  The study and surveys of both exiting employees and employees who declined offer of employment revealed that the issue was pay and lack of advancement.  A committee was formed to make recommendations for a program to address these issues.    

3. With the cooperation of the United States Department of Labor and the Division of Personnel, Respondent proposed to the State Personnel Board a Transportation Worker Apprenticeship Program “to address the current lack of opportunities for Transportation Workers to advance in their jobs as well as their pay.”
  In completing the program, employees would move through a tier system and receive pay increases as they gained experience and licenses.
4. Respondent submitted a very detailed and lengthy proposal to the State Personnel Board in support of the Transportation Worker Apprenticeship Program.
5. The State Personnel Board approved the proposal on November 18, 2014.  On September 15, 2015, the proposal was modified to change the pay increase from 5% to 7% for Transportation Worker 3 and Transportation Worker 4 and to make changes regarding Crew Supervisors.  Also, on August 3, 2015, Respondent modified the requirements for Transportation Worker 2 to change the timing of the CDL-A requirement.
6. The Transportation Worker Apprenticeship Program is:
[A] stepwise progression apprenticeship program for each classification of Transportation Worker.  This includes progression in the areas of hourly wages, job responsibilities, safety and/or job training, CDL Certifications, and specific CDL Endorsements.  Completion of the apprenticeship program will result in the employee obtaining a nationally recognized credential that certifies occupational proficiency by the United States Department of Labor.  Each level in the progression will become more difficult and challenging for the employee. 
7. The Transportation Worker Apprenticeship Program has been approved and certified by the United States Department of Labor Office of Apprenticeship, which allows the employee upon completion of the program to receive a national certification.
8. Employees progress though the Transportation Worker Apprenticeship Program by tiers.
  The Transportation Worker 2 employees have four tiers and the Transportation Worker 3 empoyees have three tiers.  As employees progress through the tiers, they receive pay increases.
9. The Transportation Worker 2 tiers are as follows:
	Tier 1

Hourly Pay 
$11.55
	Valid driver’s license. 

Class – B CDL.

Other requirements as stipulated by TW2 class specifications. 

Attendance of mandatory training (EEO, Safety, Smith Driver, etc.).
 

	Tier 2

Hourly Pay 
$12.98
	800 hours completed in apprenticeship program/10 months.

Adequate progression towards proficiency in designated areas as assigned by supervisors.

Shows initiative to perform tasks as assigned by supervisors.

Attendance of mandatory training.

Required to maintain Class – B CDL.



	Tier 3

Hourly Pay 
$14.41
	2100 hours completed in apprenticeship program/10 months. 

Required to maintain Class – B CDL.

Proficiency in certain areas of work as deemed necessary by supervisors. 

Attendance of mandatory training (EEO, Safety, Smith Driver, etc.). 



	Tier 4

Hourly Pay 
$15.84
	4000 hours completed in apprenticeship program/10 months. 

Demonstrates mastery in certain areas of work as deemed necessary by supervisors. 

Class – A CDL. 

Attendance of mandatory training (EEO, Safety, Smith Driver, etc.). 




10. The Transportation Worker 3 tiers are as follows:
	Tier 1

Hourly Pay 

$16.95
	Valid driver’s license. 

Attendance of mandatory trainings (EEO, Safety, Smith Driver, etc.).

Other stipulations as required by class specs.

Class – B CDL, must obtain Class-A within 6 months of hire date.



	Tier 2

Hourly Pay 

$17.84
	1700 hours completed in apprenticeship program/10 months. 

Adequate progression towards proficiency in designated areas as assigned by supervisors.

Attendance of mandatory training (EEO, Safety, Smith Driver, etc.). 

Required to maintain Class – B CDL.

May be required to mentor.



	Tier 3

Hourly Pay 

$18.84
	4000 hours completed in apprenticeship program/10 months. 

Demonstrates mastery in certain areas of work as deemed necessary by supervisors.

Attendance of mandatory training (EEO, Safety, Smith Driver, etc.). 

Required to maintain Class – A CDL. 

May be required to mentor.




11. On January 1, 2015, any employee’s salary that fell below the Tier 1 hourly pay rate was raised to the miminum.  However, because over 2,500 employees were effected by the implementation of the program, the determinination of where existing employees should be “slotted” into the tiers was staggered.  Existing employees were evaluated against the critiera of the tiers and were “slotted” into the tier for which he/she qualified.  This process was accomplished for Transportation Worker 2s on May 1, 2014, and for Transportation Worker 3s on October 31, 2015.
12. To accomplish this process, all employees were required to complete a “Completion Checklist” indicating “Training/Proficiency,” “Tools/Equipment,” “Certifications,” and “Skills/Ability” by checking all relevant items on the checklist.  
13. Grievant Samples had been employed for four years and had seven certifications, including a Class B CDL, and had many other qualifications under the checklist.  Grievant was “slotted” into Transportation Worker 3 Tier 1 because he did not hold a Class A CDL.
14. Grievant Melton had been employed for fourteen and one half years and had six certifications, including a Class B CDL, and had nearly all of the other qualifications under the checklist.  Grievant was “slotted” into Transportation Worker 3 Tier 1 because he did not hold a Class A CDL.
15. Grievant Lambert had been employed for seventeen years and had five certifications, including a Class B CDL, and had many other qualifications under the checklist.  Grievant was “slotted” into Transportation Worker 3 Tier 1 because he did not hold a Class A CDL.
16. Grievant Tignor had been employed for one year and seven months. He had three certifications and had many other qualifications under the checklist.  Grievant was “slotted” into Transportation Worker 2 Tier 1 because he did not hold a Class B CDL.
17. Employees must remain in each tier for a minimum of ten months before they are permitted to advance to the next tier.  
18. The Class A CDL was chosen as the core requirement because it was a universally acceptable measure accessible to all Transportation Workers that would provide vital flexibility to the organization.  

19. Respondent pays for and allows employees work time to get their CDL licenses.  
Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievants protest their placement in the lowest tier of the Transportation Worker Apprenticeship Program arguing that the implementation of the Transportation Worker Apprenticeship Program itself was arbitrary and capricious.  Grievants Melton and Tignor also argued that they had been improperly denied advancement to the next tier although they had obtained CDLs.  Respondent asserts that Grievants’ placement in Tier 1 of the Transportation Worker Apprenticeship Program was proper, and that there was no discrimination or favoritism.
      
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604, 614, 474 S.E.2d 534, 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

Grievants argue that the requirement to hold a Class A CDL to advance in the tiers is arbitrary and capricious.  Grievant Melton testified that in the fifteen years he has served as a mechanic he has never had a circumstance in which he would have needed a Class A CDL.  Grievant Lambert, who has been employees for seventeen years, also testified that the only circumstance in his job where a Class A was required would be to haul a backhoe, and that there has never been a time when he needed to do so.  Both Grievant Melton and Grievant Lambert are long term, very experienced employees who hold many qualifications for their positions.  Grievant Melton in particular holds six certifications and holds sixty-nine of the ninety-seven other qualifications listed on the Placement Form’s Completion Checklist.  It is difficult to look at all of the qualifications Grievant Melton holds and understand his placement at the bottom tier of an apprenticeship program.    

However, while Grievant Melton’s circumstance illustrates a seeming inconsistency with the plan and its stated goals, it ultimately cannot be said that the plan is arbitrary and capricious.  Respondent had identified serious problems with both retention and recruitment in its organization.  Over the course of years, Respondent researched the issue and commissioned a study.  The study revealed that the Transportation Worker series had the highest turnover and unfilled job opening rate in the state.  The study and surveys of both exiting employees and employees who declined offer of employment revealed that the issue was pay and lack of advancement.  
A committee was formed to make recommendations for a program to address these issues.    Alan Reed, Assistant District Engineer, was a member of the committee and explained that the committee looked for a solution that would be beneficial to the organization and accessible to all employees.  He explained that the Class A CDL was a universally acceptable measure that would provide vital flexibility to the organization.  He further explained that logistics was the biggest challenge to the organization, stating that the absence of someone with a Class A CDL to transport equipment can shut a crew down, and that a wider availability of Class A CDL drivers would ease that logistical challenge.  Specifically, regarding mechanics, he stated that if equipment broke down in a remote location, a mechanic with a Class A CDL could be sent to the location to transport the equipment back and that mechanics could be of greater use in emergency situations.  Human Resources Director Kathleen Dempsey explained that Respondent needed to be able to more effectively use its employees.  She gave a specific example relating to Grievant Lambert in that there is no reason to have one employee transport equipment and then a second employee operate the equipment.  The operator should ideally be able to both transport and operate the equipment.  She stated that more Class A CDL holders it would give Respondent increased flexibility to respond to emergency situations, which are frequent.  She explained that she felt the Class A CDL qualification was the proper one as it is a universal qualification that provided the needed flexibility and something Respondent could provide to all employees as each district has at least one employee who is also a CDL tester.   

Based on the recommendations of the committee and with the input and cooperation of the Division of Personnel and the United States Department of Labor, Respondent proposed the Transportation Worker Apprenticeship Program to the State Personnel Board.  The proposal is a detailed eighty-page document outlining the problems, data, and the proposed Transportation Worker Apprenticeship Program, which  was approved by the State Personnel Board.    
Respondent’s decision to make the Class A CDL the core requirement for advancement was clearly made with consideration based on relevant criteria, for which the Respondent has articulated sound reasoning.   While it is understandable that some employees are frustrated with their placement in the tier system and disagree with Respondent’s decision, and it seems likely that Respondent could have implemented a program that would better address a situation such as Grievant Melton’s, this is a difference of opinion that does not render Respondent’s decision unreasonable. 
Grievants also argue that the implementation of the program was arbitrary and capricious because employees were not properly informed of the requirements of the program.  Grievants Melton, Lambert, and Tignor all testified that they were not given correct information about the program until after it was implemented and that, if they had known, they would have pursued the appropriate CDL class prior to the implementation of the program.  Grievants provided no explanation of what policy or law Respondent violated in any failure to communicate the requirements of the program prior to its implementation.       


Grievants Melton and Tignor also argue they were improperly denied advancement to the next tier although they had obtained CDLs.  Both obtained CDLs, Grievant Melton his Class A and Grievant Tignor his Class B, after they had completed the Transportation Worker Placement Form, but before they were actually slotted into a tier.  The Grievance Board has recently issued a decision determining it was not arbitrary and capricious for Respondent to establish a date by which the credentials of all employees would be locked in for their initial placement in the tier structure.  Woods v. Div. of Highways and Div. of Personnel, Docket No. 2016-0359-DOT (Oct. 26, 2016).   



The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  
3. An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." State ex rel. Eads v. Duncil, 196 W. Va. 604, 614, 474 S.E.2d 534, 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). 
4. "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  
5. "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
6. It was not arbitrary and capricious for Respondent to establish a date by which the credentials of all employees would be locked in for their initial placement in the tier structure.  Woods v. Div. of Highways and Div. of Personnel, Docket No. 2016-0359-DOT (Oct. 26, 2016).   
7. Grievants failed to prove that Respondent’s decisions to make the Class A CDL the core requirement of the Transportation Worker Apprenticeship Program or to refuse to accept licensure acquired after the Completion Checklist was submitted were arbitrary and capricious.

8. Grievants failed to prove Respondent violated policy or law when it failed to inform employees of the requirements of the Transportation Worker Apprenticeship Program prior to its implementation. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 23, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge
� Respondent Exhibit #1, State Personnel Board Proposal.


� The Transportation Worker series includes Transportation Worker 1, Transportation Worker 2, Transportation Worker 3, and Transportation Worker 4, each with its own tier.  This decision will only address the tiers relevant to the classifications of Grievants. 


� Initially, the Class-A CDL was required in Tier 3.


� Grievants did not argue that there was discrimination or favoritism, so those issues will not be discussed in this decision.
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