WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
CHARLES R. ROSE,
Grievant,

v.






Docket No. 2016-0835-NicED
NICHOLAS COUNTY BOARD OF EDUCATION,
Respondent.






D E C I S I O N
Charles R. Rose, Grievant, filed this grievance against his employer the Nicholas County Board of Education (“NCBE” or “Board”), Respondent, protesting the awarding of an extra-duty trip to a substitute bus operator.  The original statement of grievance was filed on November 9, 2015, and the statement provides: “I was passed on the trip sheet by a sub driver that is on the regular driver list.  The job that Jim Chapman is on has not been posted and he is not supposed to be on the regular driver trip list.” The relief sought states, “To be paid for the Sat. trip I was passed up on. That trip was Nov. 7, 2015 to WVU football game in Morgantown.” 
A conference was held at level one on November 19, 2015.  On November 30, 2015, Nicholas County Superintendent Keith Butcher issued a decision granting, in part, and denying, in part, Grievant’s claims.  Grievant appealed to level two on December 4, 2015, and a mediation session was held on December 22, 2015.  Grievant appealed to level three on January 4, 2016.  A level three hearing was held before the undersigned Administrative Law Judge on May 17, 2016, in the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by John Roush, Esquire, of the West Virginia School Service Personnel Association.  Respondent NCBE was represented by Rebecca M. Tinder, Bowles Rice LLP.  This case became mature for decision on June 17, 2016, the deadline for the submission of the parties' proposed findings of fact and conclusions of law.  Both parties submitted fact/law proposals.

Synopsis
Grievant contends he was unlawfully deprived of an extra-duty assignment and seeks to recoup the lost compensation.  Respondent erroneously assigned an extra-duty assignment to a substitute bus operator rather than a regular bus operator on the extra-duty assignment rotation list.  Respondent’s actions were done without ill-will, but nevertheless were not proper.  Grievant persuasively clarified and demonstrated lost economic opportunity.  This grievance is GRANTED. 
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. At all times pertinent hereto, Grievant has been employed by the Nicholas County Board of Education (“Board”), Respondent, as a regular bus operator.  Grievant has been employed by Respondent for twenty-seven years.
2.  On November 7, 2015, Jim Chapman was a substitute bus operator, substituting for a regular bus operator who had been off on sick leave since at least October 2015.
3. On November 7, 2015, Jim Chapman had not been hired as a long-term substitute, pursuant to a posting, in spite of the extended absence of the absent regular driver. 
4. Prior to the filing of this grievance, the Board had a practice of adding all substitute bus operators who worked 20 consecutive days, without a break in service, on to the extra-duty assignment (trip) list.
5. Because of this practice, Jim Chapman was added to the extra-duty assignment (trip) list, prior to November 7, 2015.
6. At the time of making the assignment for a November 7, 2015 run, Mark Osborne was the first, most senior, bus operator listed on the extra-duty assignment (trip) list, with Grievant being the second most senior bus operator on the extra-duty assignment (trip) list. 
7. Jim Chapman was contacted for the bus run on November 7, 2015, and accepted that extra-duty assignment to drive a school bus to the WVU football game in Morgantown.
8. Respondent assigned an extra-duty assignment to a substitute bus operator in accordance with an unwritten practice that allowed substitutes who had been substituting in a position for a certain length of time to be placed on the extra-duty assignment rotation list.  The substitute bus operator in this instance had received his substitute assignment from the rotating substitute list rather than through a posting.  Jim Chapman did not possess regular employee status.
9. The November 7, 2015 trip involved transportation of children to Morgantown and resulted in 14.5 hours of compensation.
10. The regularly employed bus operator who would have been offered the trip had it not been offered to a substitute was Mark Osborne.  Grievant was the next regularly employed bus operator on the rotating extra-duty assignment list after Mr. Osborne.

11. Mark Osborne rarely took weekend extra-duty assignments and testified at level three that he likely would have declined the November 7, 2015 trip to Morgantown if it had been offered to him.
12. It is established as more likely than not that Mr. Osborne would have turned down the Saturday, November 7, 2015 trip to Morgantown if it had been offered.  

13. The next trip offered to Grievant occurred on November 14, 2015.  This trip was 8.5 hours in duration.
14. The relevant difference between the November 7 and the November 14 trip is six hours of compensation.  Grievant endured an identifiable loss of wages.  
15. A level one conference was held with Keith Butcher, Nicholas County Superintendent of Schools, on November 19, 2015. On November 30, 2015, Superintendent Butcher issued his decision granting, in part, and denying, in part, Grievant’s claims.
16. Sometime shortly after the level one conference Respondent ceased the practice that allowed substitutes who had been substituting in a position for a certain length of time to be placed on the extra-duty assignment rotation list.
 SEQ CHAPTER \h \r 1Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

It is recognized that substitute employees without regular status are not eligible to receive extra-duty assignments in rotation with regular employees unless no regular employees are available.  W. Va. Code §§18A-4-8b(f), 18A-4-15(a)(2)(C) and 18A-4-15(a)(5)(B); Bays v. Putnam County Board of Education, Docket No. 95-40-096 (Jul. 21,1995).  The question is whether Grievant is entitled to compensation for the extra-duty assignment which occurred on November 7, 2015.  Grievant argues in essence, when it is all said and done, he lost 6 hours of compensation and he wants the lost wages.

Respondent assigned an extra-duty assignment to a substitute bus operator in accordance with an unwritten practice that allowed substitutes who had been substituting in a position for a certain length of time to be placed on the extra-duty assignment rotation list.
   The substitute bus operator in this instance did not possess regular employee status. He had received his substitute assignment from the rotating substitute list rather than through a posting.  

The November 7, 2015 trip involved transportation of children to Morgantown and resulted in 14.5 hours of compensation. The regularly employed bus operator who would have been offered the trip had it not been offered to a substitute was Mark Osborne.  Grievant was the next regularly employed bus operator on the rotating extra-duty assignment list after Mr. Osborne.  Mark Osborne rarely took weekend extra-duty assignments and testified at level three that he likely would have declined the November 7, 2015 trip to Morgantown if it had been offered to him.  It is established that it is more likely than not that Mr. Osborne would have turned down the offer to take the trip to Morgantown.  If done correctly, Grievant would then have been offered the assignment, accepted it, and received compensation for 14.5 hours of work.
Grievant was not offered the November 7 trip, the trip offered to Grievant occurred on November 14, 2015.  This trip was 8.5 hours in duration.  Respondent’s reliance upon its policy that provides a skipped driver will be awarded the next available run is misplaced.  Grievant was not “skipped” in the extra-duty assignment rotation.  Respondent actually inserted another employee into the rotation.  Respondent provided a plausible explanation for its actions; nevertheless, the record reflects significant flaws existed in the process for Grievant to legitimately make a claim for lost compensation.
  The undersigned is persuaded that Grievant endured an identifiable economic loss.  While Grievant received a November 14, 2015 trip to Morgantown, balance was not restored and Grievant lost six hours of compensation. 
 SEQ CHAPTER \h \r 1Conclusions of Law

1. Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2. County boards of education are authorized to hire substitute service employees pursuant to W. Va. Code § 18A-4-15.  Further, this statutory provision details specifically when these substitutes may be assigned to fill-in for absent regular, service employees.  
3. Pursuant to W. Va. Code § 18A-1-1(l)
“Long-term substitute” means a substitute employee who fills a vacant position: 

That the county superintendent expects to extend for at least thirty consecutive days, and is either:

(A) Listed in the job posting as a long-term substitute position of over thirty days; or

(B) Listed in a job posting as a regular, full-time position and:

(i) Is not filled by a regular, full-time employee; and

(ii) Is filled by a substitute employee.

For the purposes of section two, article sixteen, chapter five of this code, long-term substitute does not include a retired employee hired to fill the vacant position.

4. According to W. Va. Code § 18A-4-8b(f)(1), “‘extra-duty assignment’ means an irregular job that occurs periodically or occasionally such as, but not limited to, field trips, athletic events, proms, banquets and band festival trips.”

5. Overtime work for school service employees is considered extra-duty work, and the assignment of extra-duty work is governed by W. Va. Code § 18A-4-8b, which provides for the manner of assigning extra-duty work as follows:

An employee with the greatest length of service in a particular category of employment shall be given priority in accepting extra duty assignments, followed by other fellow employees on a rotating basis according to the length of their service time until all such employees have had an opportunity to perform similar assignments.
McCallister v. Putnam County Bd. of Educ., Docket No. 02-40-034 (April 23, 2002); Myers v. Monongalia County Bd. of Educ., Docket No. 2012-0674-MonED (April 9, 2013).

6. Pursuant to the clear and unambiguous language of W. Va. Code §18A-4-15(a)(2), Jim Chapman did not legally obtain the status of a long-term substitute in the position in discussion. 
7. Respondent misinterpreted and misapplied W. Va. Code §§ 18A-4-15(a)(2) and 18A-4-8b. 
8. A grievant must sustain an actual injury by being passed over for a position to which he was actually entitled; otherwise any award of back pay would be a windfall. See Saddler v. Raleigh County Bd. of Educ., Docket No. 02-41-420 (Apr. 29, 2003), Young v. Kanawha County Bd. of Educ., Docket No. 2011-1845-KanED (Nov. 19, 2012).
9. In order for a Grievant to demonstrate entitlement to a position or compensation, it is necessary to establish he was “next in line.” Jamison v. Monongalia County Bd. of Educ., Docket No. 05-30-338 (Jan. 20, 2006); See Richards v. Kanawha County Bd. of Educ., Docket No. 99-20-108 (May 26, 1999); Clark v. Putnam County Bd. of Educ., Docket No. 97-40-313 (Apr. 30, 1998); Little v. Kanawha County Bd. of Educ., Docket No. 96-20-352 (Apr. 30, 1997).
10.  Grievant demonstrated that it is more likely than not that Mark Osborn, next in line, would not have accepted the extra-duty assignment (trip) for November 7, 2015. 
11. Grievant meet his burden of proof in that he demonstrated by a preponderance of the evidence that Mark Osborn would have turned down the extra-duty assignment (trip) for November 7, 2015, and that Grievant was available and would have accepted the extra-duty assignment (trip) for November 7, 2015.  Grievant demonstrated that he was “next in line.”
12.  Grievant meet his burden of proof in that he demonstrated by a preponderance of the evidence that he suffered identifiable lost wages.
Accordingly, this grievance is GRANTED.  It is ORDERED that Respondent pay Grievant six hours of compensation, plus standard state interest rate, determined from the dated of November 30, 2015.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  September 22, 2016





_____________________________

 Landon R. Brown

 Administrative Law Judge
� Neither Grievant, nor Mark Osborn, were called and offered the extra-duty assignment (trip) on November 7, 2015.


�  Respondent has acknowledged it misinterpreted and misapplied W. Va. Code §§ 18A-4-15(a)(2) and 18A-4-8b. 


�  An ineligible substitute bus operator was mistakenly placed in an extra-duty assignment rotation list ahead of regularly employed and available bus operators. See W. Va. Code §§ 18A-4-15(a)(2) and 18A-4-8b. 





