THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
CHARLES G. LYNCH,



Grievant,

v.






Docket No. 2016-0478-CU
CONCORD UNIVERSITY,


Respondent.

DECISION

Grievant, Charles G. Lynch, filed this grievance against his employer, Respondent, Concord University (“Concord”), dated October 5, 2015, stating as follows: “[o]n September 25, 2015, without having established a mutual agreement for additional employment (WV Code Chapter 18B-7-12) I was assigned duties which are not in my job description.”  As relief sought, Grievant states, “[i]f one is to perform duties not listed in their job description a mutual agreement for additional employment needs to be established.  (WV Code Chapter 18B-7-12)”  
A level one conference was held on October 14, 2015.  The grievance was denied by letter dated October 26, 2015.  Grievant appealed to level two on November 6, 2015.  A level two mediation was conducted on January 15, 2016.  Grievant perfected his appeal to level three on January 29, 2016.  A level three hearing was conducted by the undersigned administrative law judge on March 16, 2016, at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Brian L. Lutz, Assistant Attorney General.  This matter became mature for decision on April 19, 2016, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis


Grievant is employed as a Trade Specialist II Electrician by Respondent.  On a particular day, Grievant was assigned to clean the dead insects out of the light fixture covers for the lights in the loading dock area behind the campus kitchen facilities.  Grievant completed the task asked of him in one hour during his regular work hours.  Grievant filed this grievance afterward asserting that the assignment was not part of his job duties and responsibilities, and was unrelated to his job as an electrician. Grievant further asserted that such constituted additional employment for which a mutual agreement for additional employment was required.  Respondent denies Grievant’s claims and argues that the assignment was job-related. Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Trade Specialist II Electrician, and has been so employed since 2007.  

2.
On or about September 25, 2015, Grievant’s supervisor, Gerard Folio, instructed him to remove and clean out several light fixtures in the loading dock area near the kitchen.  Grievant had never been asked to do this task before, and at the time of the level three hearing, had not been asked to do it again.  

3.
Mr. Folio generated a work order on September 25, 2015, which described the task to be performed as follows:


All the ceiling surfaced mounted 4’-0” strip light fixtures in the loading dock area back thru around to the main kitchen are full of bugs and insects.  Since this is a food handling area can you please remove the lenses and clean, reinstall.  You will need a tall ladder, probably 10’-0” or so step ladder.
  


4.
On September 28, 2015, Grievant performed the task of cleaning the light fixture lenses, or covers, as instructed by his supervisor and described in the work order during his regular work hours.  According to the work order, the task took Grievant approximately one hour.


5.
Respondent has a contract with WFF Facility Services, a custodial service, to perform certain cleaning and janitorial work at the college.  The WFF contract lists a number of duties that their employees are to perform including dusting all “lighting fixtures and all other areas not normally done daily,” and washing “interior surfaces of lamps, shades, louvers, and lenses, etc.”
  However, “areas behind food lines and kitchens” are excluded from the WFF Facility Services contract.
  While not mentioned in the WFF Facility Services contract, WFF does not permit its employees to use ladders over six feet tall.
  It is unclear from the evidence presented who, if anyone, is responsible for cleaning the areas behind food lines and kitchens, including the loading dock area.  

6.
Grievant’s Position Information Questionnaire (“PIQ”) lists the following as Grievant’s Duties and Responsibilities:  
Obtaining technical information on various components and equipment / Reading electrical drawings and schematics/ Making recommendations to management / Coordinating work with other trades and management / Performing electrical calculations to determine proper wire sizing and protection devices / Creating list of needed materials / Selecting proper electrical components / Obtaining or requisitioning materials.  
Independently evaluate, troubleshoot and install new or repair existing lighting; both interior and exterior campus wide.

Independently evaluate, troubleshoot and install new or repair existing electrical devices and components campus wide.

Independently repair, replace and/or overhaul electric resistance heaters (often retrofitting component; cause replacement parts are unavailable) campus wide.

Independently evaluate, troubleshoot and install new or repair existing electrical services and circuits for power distribution campus wide.
Perform and work independently in the capacity of an electrical contractor; working with outside contractors on projects campus wide / When asked by management, serve as the university representative to inspect the installation of electrical work being performed by outside contractors.

Fabricate and install electrical conduits and raceways / Troubleshoot, repair or install electrical commercial kitchen equipment and appliances campus wide.  

Removal of old electrical services and circuits / Working with other personnel to install electrical circuits for events / Instruct other trade specialists in troubleshooting and repairs.


7.
Grievant’s PIQ contains a section entitled “Disclaimer” which states as follows:  “[t]his description does not state or imply that the duties listed are the only duties to be performed by the position incumbent.  Justification for information provided in the PIQ may be requested.  Employees are required to follow job-related instructions and perform other job-related activities assigned by their supervisor.”


8.
Cleaning light fixtures, their lenses, or covers is not listed as a duty or responsibility in the PIQs or Job Descriptions of the Trade Specialists employed by Respondent.



Discussion
 SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 
Grievant argues that it was improper for his supervisor to require him to clean the light fixture covers in the loading dock area near the kitchen because such is not the duty or responsibility of a Trade Specialist II Electrician, and such is not a job-related assignment.  Further, Grievant argues that as cleaning the light fixture covers is not one of his duties or responsibilities, and is unrelated to his job, the assignment of such an additional duty requires “a mutual agreement for additional employment” be established between him and Respondent.  Respondent denies Grievant’s claims, and asserts that cleaning the light fixture covers in the loading dock area is not an additional duty, and that such is a job-related assignment.  
Grievant centers his argument on West Virginia Code § 18B-7-12, entitled “Additional employment by mutual agreement; agreement to be filed with governing board,” which states as follows:  

In accordance with duly promulgated rules of the governing board and the commission or council, as appropriate, the president of an organization, or his or her designated representative, and a classified employee at the organization may agree mutually on duties to be performed by the employee in addition to those duties listed in the job description.  The written agreement shall describe the additional duties to be performed, the length of time the agreement shall be in force and the additional compensation to be paid.  These terms and conditions shall be agreed upon by the president and the classified employee and shall be signed by both parties to the agreement and filed with the appropriate governing board.  
Id.  Grievant argues that this statute requires that he and Respondent enter into a mutual agreement for additional employment before he can be assigned duties that are not included in his job description, in this case, cleaning the dead insects out of the light fixture covers in the loading dock area.  There appear to be no Grievance Board decisions, or West Virginia Supreme Court of Appeals decisions interpreting West Virginia Code § 18B-7-12.  A review of the plain language of the statute shows that it contains no requirement that the university enter into a mutual agreement for additional employment with a classified employee before assigning the classified employee assignments not included in his or her job description.  The language in the statute is that they “may agree mutually on duties to be performed by the employee in addition to those duties listed in the job description.” Id.  “An elementary principle of statutory construction is that the word ‘may’ is inherently permissive in nature and connotes discretion.”  In re Chevie V., 226 W. Va. 363, 373, 700 S.E.2d 815, 825 (2010).  Accordingly, if the duties are considered to be additional employment, the statute permits the Respondent and a classified employee to enter into a mutual agreement for additional employment, and if they choose to do so, the agreement is required to be in writing and list certain specifications.  The statute does not require that they enter into such an agreement, but it is permitted.  It is noted that “additional employment” is, apparently, not defined by statute, and neither party provided any legal analysis on the same.  Respondent has emphasized the fact that the assignment was a one-time thing, and that it took only one hour, and was completed during Grievant’s regular work hours.  Grievant does not dispute the same.  Grievant has concerns that Respondent will start assigning him the task more regularly.  However, such had not happened as of the time of the level three hearing, and one cannot grieve something that has not yet occurred.  Given that cleaning out the light fixture covers in the loading dock area was a one-time assignment which took an hour to complete, and it was completed during Grievant’s regular work hours, the undersigned cannot conclude that such constitutes “additional employment.”  Further, West Virginia Code § 18B-7-12 does not require Respondent to enter into a mutual agreement with Grievant for additional employment before assigning him duties not listed in his job description.  West Virginia Code § 18B-7-12 does not apply in this situation at all.       
Grievant also argued that cleaning out the light fixtures in the loading dock area is the responsibility of someone else, and he should not have been asked to do it.  Grievant initially argued that the WFF Facility Services employees under contract to perform custodial services throughout the campus were responsible for cleaning the light fixture covers pursuant to their contract.  Based upon the contract introduced at the level three hearing, it would appear at first glance that Grievant was correct.  However, the area behind food lines and the kitchen where the loading dock area is located, is specifically excluded from the WFF Facility Services contract.  Further, WFF Facility Services does not permit its employees to use ladders over six feet in height.  The parties do not appear to dispute this now.  So, even if the area was covered by the WFF Facility Services contract, there is apparently an exception when a taller ladder is required to complete the work.  It was unclear from the evidence presented if there was any other vendor responsible for cleaning in and around the loading dock area.  
Respondent argues that the “Disclaimer” section of Grievant’s PIQ allows his supervisor to assign him other job-related activities not listed in the PIQ, and that cleaning out the light fixture covers in the loading dock area is a “job-related” activity.  Grievant argues that cleaning is unrelated to his Trade Specialist II Electrician job.  The term “job-related” is also not defined by statute, or otherwise, and neither party presented any authority on its meaning.  “Job description” is defined as “a summary of the most important features of a job, including the general nature and level of the work performed.”  W. Va. Code § 18B-9A-2(d).  A review of the duties and responsibilities listed in Grievant’s PIQ reveals that no cleaning of any kind is listed.  However, Grievant testified that he would clean up any messes resulting from the performance of his job duties and responsibilities.  Respondent asserts that cleaning out the light fixture covers is reasonably related to Grievant’s duty/responsibility to “[i]ndependently evaluate, troubleshoot and install new or repair existing lighting; both interior and exterior campus wide.”  
The evidence presented established that Grievant has been asked to change light fixture covers as a part of his job, and he has done so.  Grievant agrees that the same is a job-related duty.  Grievant was familiar with how to remove and replace the light fixture covers located in the loading dock area.  Grievant also uses scaffolding and ladders, even those higher than six feet, in the performance of his duties.  Grievant also admits that he will clean up any messes made in the performance of his duties, and that such is not listed in his PIQ.  Grievant’s problem with the task assigned is that the only thing he was assigned to do was clean out the light fixture covers, and no other electrical work, and that such is not at the same level as his duties.  If Grievant had been asked to perform any work on the light fixture itself in addition to cleaning out the cover, this grievance would not likely have been filed.  Given that this was a one-time assignment that Grievant completed in one hour during his regular work hours, Grievant’s familiarity with the removal and replacement of the light fixture covers, and his experience using the taller ladders required for the task, the undersigned concludes that this particular task on that particular day was job-related.  Grievant is correct to point out that the classified system recognizes that different jobs require different knowledge, skills, and abilities, and that general cleaning is not the job of a Trade Specialist II Electrician.  However, given the limited circumstances presented in this case, it was not improper for him to be assigned to clean out the light fixture covers in the loading dock area on September 28, 2015.  With that being said, however, if any vendor has a contract to do this type of work and is permitted to use the necessary tools to perform the work, that vendor should be performing the work, not Grievant.         
While Grievant did not specifically argue that his being assigned the task at issue in this grievance was arbitrary and capricious, he appears to make the argument that the same was somewhat unreasonable.  “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hospital v. Health and Human Serv., 789 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and [the] Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  Given the evidence presented, as stated above, the undersigned cannot conclude that Respondent’s actions in assigning Grievant to clean the dead insects out of the light fixture covers in the loading dock area were arbitrary and capricious.  


 The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
 SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

2.
West Virginia Code § 18B-7-12 states as follows: 

In accordance with duly promulgated rules of the governing board and the commission or council, as appropriate, the president of an organization, or his or her designated representative, and a classified employee at the organization may agree mutually on duties to be performed by the employee in addition to those duties listed in the job description.  The written agreement shall describe the additional duties to be performed, the length of time the agreement shall be in force and the additional compensation to be paid.  These terms and conditions shall be agreed upon by the president and the classified employee and shall be signed by both parties to the agreement and filed with the appropriate governing board.  

3.
“An elementary principle of statutory construction is that the word ‘may’ is inherently permissive in nature and connotes discretion.”  In re Chevie V., 226 W. Va. 363, 373, 700 S.E.2d 815, 825 (2010).

4.
Grievant failed to prove by a preponderance of the evidence his claim that West Virginia Code § 18B-7-12 requires that Respondent enter into an agreement for additional employment before he can be assigned duties not listed in his PIQ.  The statute does not apply in this situation.  Grievant also failed to prove his claim that the assignment to clean out the light fixture covers on September 28, 2015 was not job-related.  Given the particular set of facts and circumstances presented in this matter, the assignment to clean out the light fixture covers in the loading dock area on that day was job-related.  However, this does not mean that an assignment to clean light fixture covers will always be job-related; such is dependent upon the facts and circumstances.      

5.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hospital v. Health and Human Serv., 789 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and [the] Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). 

6.
Grievant failed to prove by a preponderance of the evidence that the assignment he received to clean out the light fixture covers was arbitrary and capricious. 
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also, 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: October 13, 2016.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� See, Grievant’s Exhibit 9, Helpdesk Ticket, work order.


� See, Grievant’s Exhibit 9.


� See, Grievant’s Exhibit 7, WFF Facility Services Contract Cleaning Specifications.


� See, Grievant’s Exhibit 7, Section 3.1.7 Cleaning Specification D (Cafeteria/Dining Areas).


� See, testimony of Tina L. Brown, WFF Facility Services.    


� See, Grievant’s Exhibit 3, PIQ, Section III. “Duties and Responsibilities.”


� See, Grievant’s Exhibit 3, Section XV. “Disclaimer”.  


� See, Grievant’s Exhibit 3; Grievant’s Exhibit 6, PIQs of various Trade Specialists.
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