THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

BILLIE ARNOLD JOHNSON,



Grievant,

v.






Docket No. 2016-1492-MerED
MERCER COUNTY BOARD OF EDUCATION,



Respondent.
DISMISSAL ORDER

Grievant, Billie Arnold Johnson, is employed by Respondent, Mercer County Board of Education.  On April 4, 2016, Grievant filed a grievance against Respondent stating, “Grievants name was omitted from 2 lists … causing her to be left out when decisions were made about placement for the 2016-17 school term.” For relief, Grievant requested, “Would like to be given the assignment that … the other resource teachers at Mercer School were given for the next school year.”


A level one conference was held on April 20, 2016, where Grievant appeared with her then representative, Kathy Martin, West Virginia Education Association.
  As a result of the level one conference, reportedly the issues and grievance were resolved and agreed to by the parties.  Correspondence dated April 20, 2016, was forwarded to the West Virginia Public Employees Grievance Board by Deborah Akers, Ed. D., Superintendent of Mercer County Schools and Kathy Martin, Grievant’s then representative, proclaiming the issues were resolved and dismissal was being requested.  Further, a “Resolution of Grievance” was filed, signed by the level one administrator. Despite the resolution and withdrawal, Grievant filed a level two appeal on May 12, 2016.  A mediation session was held on June 28, 2016.  On June 30, 2016, Respondent filed a Motion to Dismiss arguing that the grievance must be dismissed based upon a prior settlement, withdrawal and failure to timely request a level two appeal.
A telephonic hearing was deemed prudent.  A telephonic conference was conducted on August 26, 2016, regarding the pending Motion to Dismiss and general status of the grievance.  Grievant appeared at the telephonic hearing by representative Michael Hennessey, West Virginia Education Association.  Respondent appeared by counsel, Kermit J. Moore, Esquire of Brewster, Morhous, Cameron, Caruth, Moore, Kersey & Stafford, PLLC.  Oral discussion transpired.  Grievant was instructed and provided the opportunity to file written argument in response to the Motion to Dismiss. Grievant filed a written response dated September 15, 2016.  A subsequent telephonic conference transpired on September 23, 2016.  Upon hearing the arguments of the parties at both telephonic hearings, in review of the filed motion(s), support documentations and responses of both parties, the undersigned grants the Motion to Dismiss.  Further, the level three hearing previously scheduled for October 11, 2016 was canceled.
SYNOPSIS

Throughout the grievance process, Grievant has been represented by individuals from the West Virginia Education Association (hereinafter “WVEA”). After a level one conference, Grievant and Respondent reached a settlement and the grievance was withdrawn on April 20, 2016. Thereafter, Grievant filed an untimely level two appeal on May 12, 2016.


The resolution which Grievant agreed upon is valid and binding and Grievant has set forth unpersuasive reasons to set such resolution aside.  Grievant’s alleged lack of understanding of the impact of the agreed resolution, despite having representation at the time of the agreement, is insufficient, in circumstances of this matter, to excuse her actions which also tends to include failure to timely file a level two appeal.  Accordingly, the grievance is dismissed.


The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
FINDINGS OF FACT
1. Grievant instituted a level one grievance on or about April 4, 2016, seeking to be provided certain unspecified assignments which were provided to other resource teachers employed by Respondent.  Grievant alleges that her name was “omitted from two lists… causing her to be left out when decisions were made about placement for the 2016-17 school term.”

2. A level one conference was held April 20, 2016, where Grievant appeared and was represented by her then representative, Kathy Martin, West Virginia Education Association (hereinafter “WVEA”).
    
3. At the level one conference, Grievant’s representative, Kathy Martin, and Deborah Akers, Ed. D., Superintendent of Mercer County Schools, signed a correspondence stating the grievance had been resolved.  Enclosed with that letter was a “Resolution of Grievance” signed by Superintendent Akers as the level one administrator.
4. As a result of the level one conference, the issues in the grievance were reportedly resolved and agreed to by the parties.  
5. Based upon the resolution of the issues involved, a “Resolution of Grievance” signed by Superintendent Akers on April 20, 2016, as the level one administrator was forwarded to the West Virginia Public Employees Grievance Board. Said document also requested the matter be dismissed from the Board docket. 
6. There is no allegation that Grievant’s representative improperly represented Grievant.

7. Grievant’s representative received a copy of the level one administrator’s April 20, 2016 “Resolution of Grievance” on the same date as Grievant’s Representative joined in signing the letter addressed to the Grievance Board. 
8. Grievant, although represented by the WVEA, claims that she did not understand that her agreement to a settlement would terminate her right to appeal.  
9. Grievant has at no time disputed entering into the settlement on April 20, 2016, but maintains she did not receive a copy of the level one decision.  

10. Despite agreeing to a settlement of the grievance and withdrawing the same, Grievant notified her representative she wanted to appeal to level two.  The rationale for Grievant’s desire to proceed with further grievance proceeding was not provided to this Grievance Board.
11. Grievant’s then representative, Kathy Martin, requested a level two appeal/mediation by form dated May 12, 2016. 
12. Grievant assigned representative with the West Virginia Education Association has been altered.  Pursuant to the documents of record, the change in WVEA representative for Grievant was posted April 20, 2016 and posted May 12, 2016.  The new WVEA representative for Grievant became Michael Hennessey. 
13. Grievant has not, through her WVEA representative Michael Hennessey, indicated or alleged that Grievant’s former WVEA representative, Kathy Martin, acted beyond her authority or counter to Grievant’s instructions.

14. Grievant has not indicated or alleged the settlement agreed to on April 20, 2016 was done without her knowledge or consent.  Grievant has not alleged the settlement was fraudulent.  There has been evidence presented that the settlement is invalid or contravention of some law or public policy. 
15. A grievant must file a written request for mediation within ten (10) days of receiving the adverse level one decision. W. Va. Code § 6C-2-4(b). “Days” is defined as “working days exclusive of Saturday, Sunday, official holidays and any day in which the employee’s workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.” W. Va. Code § 6C-2-2(c). 

16. Pursuant to the afore noted definition of “days,” Grievant, by representative Martin, sent her request for a level two appeal/mediation sixteen (16) “days” after the notification that the matter had been resolved.  

DISCUSSION

 SEQ CHAPTER \h \r 1The issue before the undersigned is Respondent’s Motion to Dismiss.  Respondent asserts this grievance must be dismissed based upon a prior settlement, withdrawal and failure to timely request a level two appeal. “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 156-1-6.2 (2008).  “Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence.” W. Va. C.S.R. § 156-1-3.
West Virginia Code § 6C-2-3 (d) addresses the reinstatement of withdrawn grievances as follows:

(d) Withdrawal and reinstatement of grievance. -- An employee may withdraw a grievance at any time by filing a written notice of withdrawal with the chief administrator or the administrative law judge. The grievance may not be reinstated by the grievant unless reinstatement is granted by the chief administrator or the administrative law judge. If more than one employee is named as a grievant, the withdrawal of one employee does not prejudice the rights of any other employee named in the grievance.

In this instance, Grievant has not requested withdrawal of her settlement, nor denied the action of settling, but nevertheless attempts to proceed with the instant grievance despite the agreed settlement and written request for withdrawal. 
Respondent asserts that the prior settlement and withdrawal of this grievance is valid and binding upon Grievant. Grievant, despite having representation from the WVEA, now claims that she did not understand the impact of the settlement and withdrawal of her grievance. Respondent argues that Grievant’s alleged lack of understanding, especially while having representation, is not sufficient to set aside the settlement and grievance withdrawal.  The undersigned tends to agree.  See Grace v. Mingo County Bd. of Educ., No. 15-0525 (W.Va. Supreme Court, March 7, 2016) (memorandum decision).  Respondent also asserts that Grievant’s filing of her level two appeal was untimely.

After filing her level one grievance, Grievant, by and with her then representative from the WVEA, entered into an agreement to settle and resolve this grievance. Grievant through her representative requested that her grievance be withdrawn.  Grievant has pointed to no defect in the settlement to which she agreed which would render such settlement and resolution ineffective.  Further, there is no indication or allegation that Grievant’s representative improperly represented Grievant.  It is of little consequence that Grievant now claims that she did not understand the terms and impact of her agreement to settle and resolve this grievance.  As the law favors and encourages the resolution of controversies by compromise and settlement rather than by litigation, settlements are “highly and scrupulously enforced,” so long as they are legally sound. Berardi v. Meadowbrook Mall Co., 212 W.Va. 377, 572 S.E.2d. 900, (2002).  The law favors and encourages resolution of controversies by contracts of compromise and settlement rather than by litigation, and the law will uphold and enforce such contracts if they are fairly made and not in contravention of some law or public policy. McDowell County Bd. of Educ. v. Stephens, 191 W. Va. 711, 447 S.E.2d 912 (1994).  Lastly, Grievant has made no allegation that her then representative from the WVEA lacked the authority to enter into the settlement on Grievant’s behalf and or to withdraw the grievance.  There is no allegation or proof that Grievant’s representative was not acting in her client’s best interest or against Grievant’s expressed wishes.

As Grievant has offered no legal reason to justify the setting aside of the settlement and grievance resolution, the undersigned finds that such settlement and grievance resolution is valid, binding, and in full force and effect.  Under the circumstance of this case, the undersigned finds insufficient cause to proceed with this grievance matter. Grievant is bound by her prior withdrawal of this grievance.  

Further, even if Grievant was able to rescind her prior settlement and withdrawal of this grievance, there is arguably additional cause that this grievance should still be dismissed.  An appeal from a level one to level two must be filed within ten (10) days of receiving the adverse level one decision. W. Va. Code § 6C-2-4(b).  Grievant’s request for a level two appeal was filed sixteen (16) days after receipt of the adverse level one decision, outside the ten (10) day deadline.
  While the employer bears the burden of establishing that a grievance was not timely filed, once established, the burden shifts to the employee to demonstrate a proper basis to excuse his/her failure to timely file the grievance. Lemasters v. Jackson County Bd. of Educ., Docket No. 2013-0798-JacED (Sept. 23, 2013).  Grievant has set forth no excuse, other than a lack of understanding of her appeal rights, to justify her failure to timely file her appeal to level two. Grievant’s asserted lack of understanding of her appeal rights is insufficient to justify her untimely appeal to level two. Koepke v. Bd. of Trustees/W. Va. Univ., Docket No. 99-BOT-060, (Sept. 20, 1999).

The following Conclusions of Law support the decision reached.
CONCLUSIONS OF LAW

1.
The law favors and encourages the Resolution of Controversies by compromise and settlement rather than by litigation.  Accordingly, settlements are “highly and scrupulously enforced,” so long as they are legally sound.  Berardi v. Meadowbrook Mall Co., 212 W.Va. 377, 382, 572 S.E.2d. 900, 905 (2002).  The law favors and encourages resolution of controversies by contracts of compromise and settlement rather than by litigation, and the law will uphold and enforce such contracts if they are fairly made and not in contravention of some law or public policy. McDowell County Bd. of Educ. v. Stephens, 191 W. Va. 711, 447 S.E.2d 912 (1994).

2.
Grievant, with assistance of duly authorized representative, entered into a settlement agreement; Grievant’s lack of understanding regarding grievance appeal rights is insufficient in the circumstance of this matter to excuse applicable principles, rules, regulation and statutes to grievance proceedings.  See Grace v. Mingo County Bd. of Educ., No. 15-0525 (W.Va. Supreme Court, March 7, 2016) (memorandum decision). 
3.
To proceed from a level one hearing to level two, a grievant must file a written request for mediation within ten (10) days of receiving the adverse level one decision.  W. Va. Code § 6C-2-4(b).


4.
While the employer bears the burden of establishing that a grievance was not timely filed, once established, the burden shifts to the employee to demonstrate a proper basis to excuse his/her failure to timely file the grievance. Lemasters v. Jackson County Bd. of Educ., Docket No. 2013-0798-JacED (Sept. 23, 2013).


5.
A grievant’s lack of understanding of his or her grievance appeal rights is insufficient to excuse a failure to timely file an appeal. Koepke v. Bd. of Trustees/W. Va. Univ., Docket No. 99-BOT-060 (Sept. 20, 1999).

Accordingly, the grievance is DISMISSED.


Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so name. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court. See also W. Va. C.S.R. § 156-1-6.20.
DATE: December 13, 2016
                    ______________________________








Landon R. Brown







Administrative Law Judge


� The West Virginia Education Association is a recognized employee organization representing West Virginia education or state employees before the West Virginia Public Employees Grievance Board, duly registered at the Board's main office in Charleston.  


�  “Representative” means any employee organization, fellow employee, attorney or other person designated by the grievant or intervenor as his or her representative.  See W. V. Code 6C-2-2(n) (may not include a supervisor who evaluates the grievant). 


� Timeliness is an affirmative defense, the employer bears the burden of establishing that a grievance was not timely filed. Once the employer establishes that the grievance was not timely filed, the burden shifts to the employee to demonstrate a proper basis to excuse his/her failure to timely file the grievance. Lemasters v. Jackson County Bd. of Educ., Docket No. 2013-0798-JacED (Sept. 23, 2013). These standards apply not just to the initial filing of a grievance, but also to the progression of a grievance through the different grievance levels. See id.





� A level one conference was held on April 20, 2016, where Grievant appeared in person and with her then representative, Kathy Martin, WVEA.  Grievant’s representative received a copy of the level one administrator’s “Resolution of Grievance” document on the same date as Grievant’s representative joined in signing the filing letter addressed to the Grievance Board.  Accordingly, the ten (10) day clock to file a written request for a level two appeal/mediation “arguably” began to run on April 20, 2016.
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