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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JODY RAY BRAFFORD,



Grievant,

v.






Docket No. 2016-0178-MAPS

REGIONAL JAIL AND CORRECTIONAL FACILITY

AUTHORITY/POTOMAC HIGHLAND REGIONAL JAIL,



Respondent.



DECISION


Grievant, Jody Ray Brafford, filed this action on August 18, 2015, challenging an action of his employer, Regional Jail and Correctional Facility Authority, which resulted in his demotion from the position of Captain.  Grievant seeks to be placed in his former position.  This grievance was filed directly to level three pursuant to West Virginia Code § 6C-2-4(a)(4).  A hearing was conducted before the undersigned on November 16, 2015, at the Grievance Board’s Westover office.  Grievant appeared pro se.  Respondent appeared by Leah Macia, General Counsel, West Virginia Regional Jail and Correctional Facility Authority.  This matter became mature for consideration upon receipt of Respondent’s fact/law proposals on December 22, 2015.


Synopsis


Grievant was demoted form his position of Captain at the Potomac Highland Regional Jail.  Respondent alleges that Grievant made inappropriate comments to a female subordinate that violated agency policy and created a hostile work environment.  Grievant does not deny the comments, but argues that any comments that were made were innocent and misconstrued.  The limited record proved that Grievant made 
inappropriate comments to a female subordinate that violated agency policy and contributed to a hostile workplace.  While the penalty was severe, it was not disproportionate with the offense given Grievant’s supervisory position.  The grievance is denied.


The following Findings of Fact are based on the limited record of this case.


Findings of Fact


1.
On July 8, 2015, Crystal Flesher, Correctional Officer II, filed an Incident Report regarding inappropriate comments that she alleged had been made by Grievant over a period of time, including during a shakedown on May 12, 2015.


2.
In that Report, Correctional Officer Flesher alleged that Grievant had made repeated remarks about her being preferentially treated because she was “Daddy’s [the Jail Administrator’s] little princess.”  She reported that he had addressed her as “Daddy’s little princess” on many occasions, that she had asked him to stop doing it, but that the name calling had continued.


3.
She also reported that he had made comments about her knees hurting from being under the Jail Administrator’s desk when she exited his office.


4.
On July 27, 2015, Grievant met with April Darnell, Regional Jail and Correctional Facility Authority Human Resources Director, Katrina Kessel, Administrative Services Manager, Rebecca Ferrell, Administrative Services Assistant, Administrator Mike Lawson, and Christina Lamborne, Human Resources Manager for the purpose of a predetermination meeting.


5.
At that time, it was explained to Grievant that disciplinary action up to and including dismissal was being considered.


6.
Grievant’s response was summarized in the August 6, 2015, demotion letter that ensued from the meeting as follows:

You all pick on each other and you were just trying to lighten the mood; you did not do any of this in disrespect to your officers or the Administrator; you would apologize to both the subordinate employee and the Administrator for your behavior; none of us are [sic] perfect; you like to do your job as close to policy as possible; you always give 110% and are always there when your supervisors call; you dedicate everything to your job; you were not saying that this should be swept under the rug; you continue to try and make this a better place to work and that you are dedicated.


7.
When Grievant was asked at the predetermination meeting whether he had called a subordinate “Daddy’s little princess” in front of other staff, demeaning her character, and making inappropriate remarks to her in reference to her knees hurting, implicating her as having been under the Administrator’s desk, Grievant did not deny having made such remarks.


8.
Following the predetermination meeting, on August 6, 2015, Ms. Darnell sent Grievant a letter explaining that he was being demoted from his position as a Correctional Officer VI, Pay Grade 14, to the position of Corrections Officer II, Pay Grade 10, with a resultant 19% decrease in pay.


9.
Grievant’s actions were cited as placing him in violation of West Virginia Regional Jail Authority Policy and Procedure 3010 - Code of Conduct, which provides the following:

#33 - At all times, employees shall maintain a professional demeanor and are to be respectful, polite, and courteous and refrain from using abusive and obscene language in their contacts with inmates, other employees, and the public.  This is a prime factor in maintaining order, control and good discipline.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  Where the evidence equally supports both sides, the employer has not met its burden.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant argues that any comments that were made were innocent and misconstrued.  Grievant suggests that he maintained a good working relationship with Officer Flesher and that he was not aware that she had a problem with anything that Grievant had said.  Officer Flesher was said to continue to stop by Grievant’s office and talk about not only job related issues but also about her family.  This was offered only by proffer without any sworn testimony or any evidence placed in the record to otherwise support the assertions.


Respondent determined that Grievant’s behavior violated two Regional Jail and Correctional Facility Authority policies. The first was Policy and Procedure Statement # 3041 (“Policy # 3041") related to Sexual Harassment.  This policy states in part:

Sexual harassment: is a form of discrimination under Title VII of the Civil Rights Act of 1964 and is in violation of federal and State EEO policies.  It is therefore, in the interest of the Authority to provide a work environment free from sexual harassment whereby no employee is unreasonably subjected to unsolicited and unwelcome sexual overtures or conduct, either verbal or physical.  Sexual harassment will not be tolerated in the work place and is prohibited by law where: . . . (3) such conduct has the purpose or effect of interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.  Conduct of this nature will result in appropriate disciplinary action which may include dismissal.


Grievant’s actions were also cited as placing him in violation of West Virginia Regional Jail Authority Policy and Procedure 3010 - Code of Conduct, which provides the following:

#33 - At all times, employees shall maintain a professional demeanor and are to be respectful, polite, and courteous and refrain from using abusive and obscene language in their contacts with inmates, other employees, and the public.  This is a prime factor in maintaining order, control and good discipline.


In this grievance, the behavior of Grievant meets the objective standards for a hostile work environment.
  It is true that Grievant made very few explicit sexual remarks; however, there was sufficient evidence that inappropriate comments and suggestive remarks were made by Grievant.  He did not dispute he had called a subordinate “Daddy’s little princess” in front of other staff, demeaning her character, and making inappropriate remarks to her in reference to her knees hurting, implicating her as having been under the Administrator’s desk.  


The record established that Grievant read and understood Respondent’s “Prohibited Workplace Harassment 2011 Refresher” as indicated by his November 1, 2011, signature on that document.  Grievant also signed the Prohibited Workplace Harassment Policy Acknowledgment Form on February 3, 2012, indicating that he had received the policy and understood that he must adhere to the standards set forth and was aware that any violation of the policy would be subject to disciplinary action. 


As a Correctional Officer VI, Grievant was required to observe a higher standard of conduct as he served as a model for employees, the Captain of the facility in which he worked.  It was his basic responsibility to set an example for employees as to how they were to interpret and apply Regional Jail Authority policies and how to respond to problems they confront in their daily activities.  Grievant’s unacceptable conduct in his supervisory capacity warranted his demotion.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). 


2.
Respondent proved by a preponderance of the evidence that Grievant’s behavior created an environment that was hostile to the employee who was subjected to it.  Respondent also proved by a preponderance of the evidence that the behavior of Grievant was sufficiently inappropriate to be considered abusive by a reasonable person in the position of the complaining employee.


Accordingly, the grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: February 4, 2016                    


___________________________









Ronald L. Reece









Administrative Law Judge
�The Grievance Board has long stated that "[t]o create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment."  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995). Whether a working environment is hostile or abusive can be determined only by looking at all of the circumstances.  Certainly any act might be construed by someone as harassing, hostile, disruptive, or offensive.  In determining whether a hostile environment exists, the totality of the circumstances must be considered from the perspective of a reasonable person's reaction to a similar environment under similar or like circumstances.   Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).









