THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Jeremy Blackshire,



Grievant,

v.







Docket No. 2016-0110-MCTC
Mountwest Community and Technical College,



Respondent.

DECISION


Grievant, Jeremy Blackshire, is employed by Respondent, Mountwest Community and Technical College.  On August 3, 2015, Grievant filed this grievance against Respondent protesting Respondent’s failure to select Grievant for the Coordinator – Student Support Services position in violation of West Virginia Code § 18B-7-3(e).
  In his original grievance filing, Grievant sought instatement into the position.  Grievant’s request for relief changed in his appeal to level three, in which he requests back pay in addition to instatement.
Following the August 17, 2015 level one conference, a level one decision was rendered on September 14, 2015, denying the grievance.  Grievant appealed to level two on September 23, 2015.  Following unsuccessful mediation, Grievant appealed to level three of the grievance process on November 5, 2015.  A level three hearing was held on April 5, 2016, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Dennis C. Taylor, Taylor and Price PLLC.  Respondent was represented by counsel, Brian L. Lutz, Assistant Attorney General.  This matter became mature for decision on May 4, 2016, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant is employed by Respondent as a Maintenance Worker II and applied for the Coordinator – Student Support Services position.  Both positions are nonexempt classified positions.  West Virginia Code requires Respondent to hire a current employee who meets the minimum qualifications for a nonexempt classified position before hiring a new person, unless the hiring was affected by mandates in its affirmative action plan.  Grievant, who holds a Bachelor of Science in Health Service Administration, was the only qualified internal applicant for the position, but Respondent instead hired a minority female external applicant.  As there was no underutilization of females or minorities in the job group in which the position was categorized, there was no mandate in Respondent’s affirmative action that would prevent the application of the statutory requirement to fill the position with a qualified internal applicant.    Grievant proved, as the only qualified internal applicant, he was entitled to the position.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Maintenance Worker II, a full-time, nonexempt classified position.  
2. Although Grievant is currently employed as a Maintenance Worker II, he holds a Bachelor of Science in Health Service Administration.   
3. On or about April 13, 2015, Grievant applied for the open position of Coordinator – Student Support Services, a nonexempt classified position.

4. Grievant met the minimum qualifications for the position and was the only qualified internal applicant for the position. 

5. As the position at issue was a nonexempt vacancy, State law required Respondent to hire a current employee who met the minimum qualifications for the position before hiring a new person, unless the hiring was affected by mandates in its affirmative action plan.
6. Federal regulations require Respondent have an affirmative action plan. 

7. Respondent’s affirmative action plan is described in its Affirmative Action Plan for Minorities and Women (“The Plan”).

8. The Plan categorizes the Coordinator – Student Support Services within the Clerical and Secretarial job group.
9. There is no underutilization of females or minorities within the Clerical and Secretarial job group.
10. Although there was no underutilization of females or minorities within the job group, Respondent posted the position externally.  

11. Grievant, a Caucasian male, was not selected for the position, which was awarded to an external candidate who was a female minority.
12. The successful candidate resigned shortly after her hire, and the position is currently vacant.

Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

This grievance is controlled by the following relevant portion of the West Virginia Code relating to classified employees of higher education:

A nonexempt classified employee, who applies and meets the minimum qualifications for a nonexempt job opening at the organization where currently employed, whether the job is a lateral transfer or a promotion, shall be transferred or promoted before a new person is hired.

(1)This subsection does not apply if the hiring is affected by mandates in affirmative action plans or the requirements of Public Law 101-336, the Americans with Disabilities Act. . . .

W. Va. Code § 18B-7-3(e).  

Respondent argues that the statute establishes a preference
 for internal applicants, but, because Respondent had no female minority employees on the classified staff, its hire of a female minority candidate was proper in furtherance of its general affirmative action goals.  Grievant asserts that he was entitled to the position under the statute because Respondent’s affirmative action plan does not identify any underutilization of minorities or women in the applicable job group or mandate any other hiring practice that would create an exception under the statute to allow the hire of an external candidate. 
It is undisputed that Grievant, who holds a Bachelor’s degree in administration, was a nonexempt classified employee, and was the only qualified internal applicant for the nonexempt position at issue.  Therefore, the only issue in this case is whether there was an affirmative action plan mandate in place affecting this hiring decision.  Contrary to Respondent’s assertion, the statute does not create a simple “preference” for internal applicants, but, rather, requires the hiring of an internal applicant, with limited exceptions to that requirement.  The statue requires that Grievant be hired for the position unless a “mandate” in Respondent’s Affirmative Action Plan for Minorities and Women affected the hiring for the position.  There is no discretion allowed to Respondent to hire an external applicant as the statue states that a qualified internal applicant “shall be transferred or promoted before a new person is hired.” W. Va. Code § 18B-7-3(e) (emphasis added).  

As a federal contractor, Respondent is required by federal regulations to have an affirmative action program. 41 C.F.R § 60-2.1.  The regulations describe the purpose of affirmative action programs as follows:

An affirmative action program is a management tool designed to ensure equal employment opportunity. A central premise underlying affirmative action is that, absent discrimination, over time a contractor's workforce, generally, will reflect the gender, racial and ethnic profile of the labor pools from which the contractor recruits and selects. Affirmative action programs contain a diagnostic component which includes a number of quantitative analyses designed to evaluate the composition of the workforce of the contractor and compare it to the composition of the relevant labor pools. Affirmative action programs also include action-oriented programs. If women and minorities are not being employed at a rate to be expected given their availability in the relevant labor pool, the contractor's affirmative action program includes specific practical steps designed to address this underutilization.
 41 C.F.R § 60-2.10(a)(1).
Availability is an estimate of the number of qualified minorities or women available for employment in a given job group.  The purpose of the availability determination is to establish a benchmark against which the demographic composition of the contractor's incumbent workforce can be compared in order to determine whether barriers to equal employment opportunity may exist within particular job groups.  

41 C.F.R § 60-2.14(a).  “When the percentage of minorities or women employed in a particular job group is less than would reasonably be expected given their availability percentage in that particular job group, the contractor must establish a placement goal. . .”  41 C.F.R § 60-2.15(b).  “Placement goals serve as objectives or targets reasonably attainable by means of applying every good faith effort to make all aspects of the entire affirmative action program work. Placement goals also are used to measure progress toward achieving equal employment opportunity.” 41 C.F.R § 60-2.16(a).  Placement goals do not establish quotas, which are “expressly forbidden,” and selection decisions must be made in a nondiscriminatory manner regardless of placement goals.  See 41 C.F.R § 60-2.16(e)(1),(2).                     
Respondent argues that affirmative action programs cannot contain “mandates for hiring” as that would be an impermissible quota, and states, “The ‘mandates’ referred to in the statute can reasonably be interpreted to mean a mandate to comply with federal law and pursue affirmative action goals, which are detailed in the Plan.”  "In the absence of any specific indication to the contrary, words used in a statute will be given their common, ordinary and accepted meanings." Syl. Pt 1, Thomas v. Firestone Tire & Rubber Co., 164 W.Va. 763, 266 S.E.2d 905 (1980).  “Mandate” is defined as: “An authoritative command or instruction” and “To make mandatory; require. . . .”  The American Heritage Dictionary 761 (2nd college ed. 1991).  A “mandate” is not a quota, as Respondent suggests.  A “mandate” is a command, instruction, or requirement.   Therefore, the plain meaning of the statute is that a qualified internal applicant must be hired unless Respondent’s affirmative action plan contains a command, instruction or requirement to follow a different hiring practice.  While it is true that an affirmative action plan cannot require quotas to fill positions, the plan must identify any underutilization of females or minorities and outline specific goals or procedures to address the underutilization.   

Respondent’s affirmative action program is described in its Affirmative Action Plan for Minorities and Women (“the Plan”).  The Plan places the Coordinator – Student Support Services position within the Clerical and Secretarial job group.  The Plan’s Utilization Analysis of the Clerical and Secretarial job group shows no underutilization of females or minorities in that job group.  The Plan’s Narrative Discussion of Goals section of the Clerical and Secretarial job group specifically states, “There is no underutilization present at this time for minorities or females.”  The Plan’s Narrative Discussion of Goals only requires action “[i]n those instances where statistical adverse impact is indicated. . .” and requires the use of “alternate recruitment sources” only “when necessary.”  
Stephanie Neal is Respondent’s Equal Employment Opportunity Administrator.  As such, Ms. Neal is responsible for overseeing Respondent’s affirmative action program and analyzing Respondent’s selection process to “further the principles of equal employment opportunity.”  Ms. Neal testified that Respondent is required by federal law to post all jobs externally to provide equal opportunity.  She testified that the Plan is merely a tool and that there is no underutilization of minorities in the job group only because of the limited number of minorities in the community.  Ms. Neal testified that, although there was no official underutilization, Respondent still believed it needed to recruit minorities because there were no minorities in Respondent’s classified staff.    
Although Ms. Neal testified Respondent was required to post the position externally due to federal law, neither Ms. Neal in her testimony nor Respondent’s counsel in the Proposed Findings of Fact and Conclusions of Law cited any actual law that would require the position to be posted externally.  Further, although Ms. Neal testified about general principals of equal employment opportunity and affirmative action to justify the failure to hire Grievant under the requirements of the statute, neither she nor counsel cited any part of Respondent’s affirmative action plan which would require external recruiting for the position at issue.  In fact, the Plan clearly states that there is no underutilization in the job group to which the position belongs.  The Code of Federal Regulations only requires that action be taken “[w]hen the percentage of minorities or women employed in a particular job group is less than would reasonably be expected given their availability percentage in that particular job group.”
While there were several job groups in Respondent’s affirmative action plan with underutilization of women or minorities, and for which there was a percentage placement goal for hiring, in the job group of the position at issue there was no underutilization of women or minorities and there was no placement goal.  Therefore, because there was no underutilization, there was no command, instruction, or requirement under Respondent’s affirmative action plan to use alternate recruitment and Respondent clearly erred in its failure to award the position to Grievant, the only qualified internal applicant.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. This grievance is controlled by the following relevant portion of the West Virginia Code relating to classified employees of higher education:
A nonexempt classified employee, who applies and meets the minimum qualifications for a nonexempt job opening at the organization where currently employed, whether the job is a lateral transfer or a promotion, shall be transferred or promoted before a new person is hired.

(1)This subsection does not apply if the hiring is affected by mandates in affirmative action plans or the requirements of Public Law 101-336, the Americans with Disabilities Act. . . .

W. Va. Code § 18B-7-3(e).  
3. Federal regulations describe the purpose of affirmative action programs as follows:

An affirmative action program is a management tool designed to ensure equal employment opportunity. A central premise underlying affirmative action is that, absent discrimination, over time a contractor's workforce, generally, will reflect the gender, racial and ethnic profile of the labor pools from which the contractor recruits and selects. Affirmative action programs contain a diagnostic component which includes a number of quantitative analyses designed to evaluate the composition of the workforce of the contractor and compare it to the composition of the relevant labor pools. Affirmative action programs also include action-oriented programs. If women and minorities are not being employed at a rate to be expected given their availability in the relevant labor pool, the contractor's affirmative action program includes specific practical steps designed to address this underutilization.

 41 C.F.R § 60-2.10(a)(1).

4. The regulations further describe how federal contractors are to determine availability:

Availability is an estimate of the number of qualified minorities or women available for employment in a given job group.  The purpose of the availability determination is to establish a benchmark against which the demographic composition of the contractor's incumbent workforce can be compared in order to determine whether barriers to equal employment opportunity may exist within particular job groups.  

41 C.F.R § 60-2.14(a).

5. “When the percentage of minorities or women employed in a particular job group is less than would reasonably be expected given their availability percentage in that particular job group, the contractor must establish a placement goal. . .”  41 C.F.R § 60-2.15(b).  “Placement goals serve as objectives or targets reasonably attainable by means of applying every good faith effort to make all aspects of the entire affirmative action program work. Placement goals also are used to measure progress toward achieving equal employment opportunity.” 41 C.F.R § 60-2.16(a).  Placement goals do not establish quotas, which are “expressly forbidden,” and selection decisions must be made in a nondiscriminatory manner regardless of placement goals.  See 41 C.F.R § 60-2.16(e)(1),(2).                     

6. As there was no underutilization of females or minorities in the job group in which the position was categorized, there was no mandate in Respondent’s affirmative action plan that would prevent the application of the statutory requirement to fill the position with a qualified internal applicant.    

7. Grievant proved, as the only qualified internal applicant, he was entitled to the position.  
Accordingly, the grievance is grantED.  Respondent is ORDERED to place Grievant in the Coordinator – Student Support Services position within thirty days of receipt of this decision.  Respondent is FURTHER ORDERED to pay Grievant back pay for the difference in pay between the position he held and the Coordinator – Student Support Services position, plus interest, from the date the previously-successful candidate was instated in the position, and to adjust his benefits which would have been affected by this promotion retroactively to this date. 
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  October 11, 2016
_____________________________








Billie Thacker Catlett








Chief Administrative Law Judge

� Grievant did not complete the “Statement of Grievance” section of the form, instead Grievant attached a three-page statement to his form, which essentially grieves Respondent’s action as stated.  Grievant’s attached statement is incorporated in its entirety by reference. 


� For its assertion that the statute only establishes a “preference,” Respondent states, “This code section ‘establishes a preference for minimally qualified employees of institutions of higher education over new hires in filling vacancies.’ Fry v. W.Va. Bd. of Trustees at Marshall Univ., Docket No. 95-BOT376 (Mar. 27, 1996)”  That quotation does not appear in Fry.  The Fry decision actually states, “This provision requires that institutions of higher education transfer or promote their internal, nonexempt classified employees to vacant positions, as opposed to hiring outside candidates, if the internal candidates are minimally qualified.” (emphasis added).  
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