THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
OPHELIA COATS-RILEY,



Grievant,

v.






Docket No. 2014-1745-DOR
WEST VIRGINIA STATE TAX DEPARTMENT,


Respondent.

ORDER DENYING DEFAULT
 SEQ CHAPTER \h \r 1Grievant, Ophelia Coats-Riley, filed a level one grievance against her employer, Respondent, West Virginia State Tax Department, dated June 26, 2014, challenging a three-day suspension she had received.  Grievant submitted a written notice of default against her employer on October 16, 2014, regarding the level one grievance.  A hearing was held on February 23, 2015, at the Grievance Board’s office in Charleston, West Virginia, before the undersigned administrative law judge, for the purpose of taking evidence on the issue of whether a default had occurred at level one.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Cassandra L. Means, Esq., Assistant Attorney General.  This matter became mature for decision upon receipt of the last of the parties’ written proposed Findings of Fact and Conclusions of Law on April 1, 2015.

Synopsis

Grievant argues that a default occurred at level one of the grievance process because the level one decision was never issued.  Respondent asserts that there has been no default as the parties waived the statutory timelines for the issuance of the level one decision, Grievant lacks standing, and as the notice of default was not timely filed.  Respondent offered no defense that would excuse the failure to issue a level one decision.  However, Grievant failed to timely pursue default.  Therefore, Grievant’s claim for default is denied.  Accordingly, as default is denied and no level one decision has been issued, the matter is remanded to level one for the issuance of a decision on Grievant’s challenge to her three-day suspension without pay.   


The following findings of fact are based upon the limited record of this grievance:

Findings of Fact


1.
Grievant initiated this grievance action on June 26, 2014. 


2.
The level one hearing was conducted on two days, July 17, 2014, and July 25, 2014.  

3.
Respondent submitted its proposed Findings of Fact and Conclusions of Law at level one on July 30, 2014.  Grievant submitted post-hearing submissions at level one on August 6, 2014.  Grievant’s submissions appear to be her comments in response to Respondent’s proposals.
4.
Grievant was dismissed from her employment with Respondent on September 2, 2014.  That dismissal is not at issue in the instant grievance.  

5.
  The level one grievance evaluator did not issue a decision on the grievance.  

6.
Grievant submitted her written notice of default by letter dated October 16, 2014.

7.
By letter dated October 23, 2014, the level one grievance evaluator responded to Grievant’s notice of default, informing Grievant that as she was no longer employed by Respondent, she lacked standing to pursue her grievance, and that the Respondent had no jurisdiction to rule on her grievance.  A copy of this letter was not sent to the Grievance Board.


8.
Respondent filed its response to Grievant’s notice of default with the Grievance Board on or about December 30, 2014.  
Discussion


A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  See Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  See Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”   W. Va. Code § 6C-2-3(b)(1).  The term “response,” as used in the default provision, not only refers to the obligation to render decisions within the statutory time limits, but to the holding of conferences and hearings within proper limits as well.  See Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).  The issue to be decided at this time is whether a default occurred, and, if so, whether the employer has a statutory excuse for not responding within the time required by law.  See Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).  
 SEQ CHAPTER \h \r 1Default grievances are generally bifurcated.
  In the first hearing, it is determined whether a default actually occurred.  If a default is found to have occurred, a second hearing is conducted to determine whether any of the remedies sought by the grievant are “contrary to law or contrary to proper and available remedies.”  W. VA. CODE § 6C-2-3(b)(2).  If default occurs, Grievant prevails, and is entitled to the relief requested, unless Respondent is able to state a defense to the default or demonstrate the remedy requested is either contrary to law or contrary to proper and available remedies.  See W. Va. Code § 6C-2-3(b)(2).  If Respondent demonstrates that a default has not occurred because it was prevented from meeting the timelines for one of the reasons listed in West Virginia Code § 6C-2-3(b)(1), Grievant is not entitled to relief.  If there is no default or the default is excused, the grievance will be remanded to the appropriate level of the grievance process.

Grievant argues that a default occurred because the level one hearing examiner failed to issue a decision on her grievance.  Respondent asserts that no default has occurred even though no level one decision was issued.  Respondent does not raise the defenses of injury, illness, or justified delay.  Instead, Respondent makes three arguments against default:  (1) Grievant lacks standing to pursue default; (2) Grievant waived the statutory 15-day timeline for the decision at the level one hearing; and, (3) Grievant failed to timely file her notice of default.   
Respondent’s standing argument is based upon the definition of “employee” as stated in West Virginia Code § 6C-2-2(e)(1), which states, in part, that “‘[e]mployee’ means any person hired for permanent employment by an employer for a probationary, full- or part-time position. . . .”  Id.  Respondent asserts that as Grievant was dismissed from employment with Respondent on September 2, 2014, she was not an employee when she submitted her notice of default; therefore, she lacks standing to pursue default.  While it is true that Grievant was not employed at the time she filed her notice of default, such does not mean she lacked standing to seek default.  The termination of Grievant’s employment did not dismiss, or somehow resolve, her grievance.  The grievance was pending decision at level one when Respondent dismissed Grievant.  The dismissal had no effect on Grievant’s standing in this grievance.  The grievance had already been filed, a hearing had been held, proposals had been submitted, and all that was left was a decision.  Often times, a grievant is actually grieving his or her dismissal.  Respondent’s logic would seem to imply that such would be impossible because the grievant would no longer an “employee” when the grievance was filed.  While there are times under certain circumstances, and upon proper motion to dismiss, a grievant’s termination can render a grievance moot, such is not the case here.  Grievant certainly had standing to pursue the default on her properly filed, pending grievance.  
Respondent next argues that Grievant is estopped from pursuing default because she waived the statutory timelines at level one.  This argument also fails.  While the statutory timelines were waived at level one, Grievant did not waive her right to a decision on her grievance.  It appears from the record that the waiver of the 15-day time period for the issuance of the decision was to allow the parties to file written proposals to be considered by the level one grievance evaluator.  The hearing was concluded on July 25, 2014.  The parties had submitted their written proposals on or before August 7, 2014.  The only thing left was the decision.  Clearly, Grievant did not intend to waive her right to a decision on her grievance, or agree to extend the timelines for a decision ad infinitum.  What appears to have happened is that the level one grievance evaluator simply believed that Grievant’s dismissal on September 2, 2014, relieved him of his responsibility to issue a decision, which is incorrect.  A decision should have been issued because Grievant’s dismissal did not in any way nullify her grievance.    


However, despite the fact that Respondent failed to issue a level one decision on this grievance, the undersigned cannot grant default in this case.  Respondent’s third argument involves West Virginia Code § 6C-2-3(b)(2) and Rule 7.1 of the Rules of Practice and Procedure of the West Virginia Public Employees Grievance Board, 156 C.S.R. 1 § 7 (2008), which provide that the notice of default be filed within ten days of the default.  Pursuant to the same, Grievant had ten business days to file her notice of default after the default occurred.  The last of the parties’ written proposals were submitted on August 7, 2014.  Allowing fifteen business days after receipt of the same to issue the decision, the level one decision should have been issued on or about August 28, 2014.  As no decision was entered, the default occurred at that time, and Grievant had until on or about September 12, 2014, to file her notice of default.  Therefore, Grievant missed her opportunity to pursue default.     
This case presents a very unique set of facts, and the fact that a decision was never issued at level one only complicates matters.  However, both parties failed to follow the procedural rules.  Nonetheless, there remains the issue of the three days Grievant was suspended without pay.  Grievant’s challenge to her suspension seeking payment for those three days has not been addressed.  The subsequent termination of Grievant’s employment did not nullify this claim.  Further, Respondent apparently raised no challenges to the grievance at its filing.  The standing and jurisdiction challenges were only raised after Grievant’s termination from employment.  Accordingly, it is assumed that but for the Grievant’s termination, Respondent would have issued a ruling on the grievance.  The Supreme Court has stated that  SEQ CHAPTER \h \r 1“[t]he grievance process is intended to be a fair, expeditious, and simple procedure, and not a procedural ‘quagmire.’” Harmon v. Fayette County Bd. of Educ., Docket No. 98-10-111 (July 9, 1998), citing Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 393 S.E.2d 739 (1990), and Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989). See Watts v. Lincoln County Bd. of Educ., Docket No. 98-22-375 (Jan. 22, 1999).  As stated in Duruttya, supra, "the grievance process is for "resolving problems at the lowest possible administrative level.”  Additionally, Spahr, supra, indicates the merits of the case are not to be forgotten. Id. at 743.  See Edwards v. Mingo County Bd. of Educ., Docket No. 95-29-472 (Mar. 19, 1996).  In this spirit, as the level one hearing has been held and completed, and the parties submitted their post-hearing proposals, this matter should be remanded to level one for the issuance of a decision.    
Accordingly, the default is denied, and this matter is remanded to level one for the issuance of a decision on the grievance.  

 The following conclusions of law support the ruling in this grievance:

Conclusions of Law


1.
A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  See Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  See Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  


2.
“The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”   W. Va. Code § 6C-2-3(b)(1).  The term “response,” as used in the default provision, not only refers to the obligation to render decisions within the statutory time limits, but to the holding of conferences and hearings within proper limits as well.  See Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).

3.
“The grievance process is intended to be a fair, expeditious, and simple procedure, and not a procedural ‘quagmire.’” Harmon v. Fayette County Bd. of Educ., Docket No. 98-10-111 (July 9, 1998), citing Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 393 S.E.2d 739 (1990), and Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989). See Watts v. Lincoln County Bd. of Educ., Docket No. 98-22-375 (Jan. 22, 1999).  As stated in Duruttya, supra, "the grievance process is for "resolving problems at the lowest possible administrative level.”  Additionally, Spahr, supra, indicates the merits of the case are not to be forgotten. Id. at 743.  See Edwards v. Mingo County Bd. of Educ., Docket No. 95-29-472 (Mar. 19, 1996).  


4.
“A grievant seeking to prevail by default must file with the chief administrator a written notice of intent to proceed to the next level or to enforce the default within ten days of the default. . . .”  W.Va. Code St. R. § 156-1-7 (2008).  See also W. Va. Code § 6C-2-3(b)(2).
5.
Respondent erred by failing to issue a decision at level one of the grievance process.  While no level one decision was ever issued in this matter, Grievant failed to timely file her notice of default.  Accordingly, the default is denied.  

 SEQ CHAPTER \h \r 1Accordingly, Grievant’s request for default is DENIED.  This grievance is ORDERED REMANDED to level one for only the issuance of a decision on the merits.  The level one decision SHALL BE ISSUED within fifteen days (15) of receipt of this Order. 
Dated: May 4, 2015.













__________________________________







Carrie H. LeFevre






Administrative Law Judge
� See Public Employees Grievance Board, 156 C.S.R. 1 § 7.1 (2008).
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