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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOYCE F. THOMAS,



Grievant,

v.






Docket No. 2014-0499-MrnED

MARION COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Joyce Thomas, filed a level one grievance against her employer, the Marion County Board of Education, on October 28, 2013.  Her statement of grievance was the following:

Mid Day Run for taking Pre school home not getting paid for 12:30 pm - 2:00 pm 1 ½ hours daily

Grievant stated that she seeks the following remedy:

That the run is separate from regular bus Run.  Pay for The hours worked 8-20-13 through October 31, 2013 etc §6C-2-4


Grievant filed a written Notice of Default against her employer on January 15, 2014, regarding the grievance she filed at level one on October 28, 2013.  The Notice of Default asserts that the level one decision was issued outside the time frame established by West Virginia Code § 6C-2-4(a)(3).  A hearing was held on May 19, 2014, at the Grievance Board’s office in Westover, West Virginia, before the undersigned, for the purpose of taking evidence on the issue of whether a default had occurred at level one.  An Order was entered granting the default on July 9, 2014.  On November 14, 2014, a hearing was held at the Westover office of the Public Employees Grievance Board on the issue of whether 
the remedy requested by Grievant was contrary to law or contrary to proper and available remedies.  Grievant appeared in person and by her counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposals on December 5, 2014.


Synopsis


Since Grievant prevailed on the merits by default, the sole issue is whether the remedy sought by Grievant is contrary to law or contrary to proper and available remedies.  The Respondent has the burden of proving this affirmative defense by a preponderance of the evidence.  Record established that compensation of $15 per hour for the minimum of 1.5 hours per day on the days upon which Grievant rode a bus to serve students from 12:30 p.m. to 2:00 p.m. during the 2013-2014 school was not contrary to law or contrary to proper and available remedies.


The following findings of fact are based upon a review of the record.


Finding of Facts


1.
Grievant prevailed in her grievance initially filed October 28, 2013, through an Order Granting Default dated July 9, 2014.


2.
Grievant seeks compensation at the extracurricular rate of $15 per hour for the minimum of two hours per day on the days upon which Grievant rode a bus to serve students from 12:30 p.m. to 2:00 p.m. during the 2013-2014 school year.


3.
Grievant submitted time cards, payroll sheets, pay stubs, and summaries concerning the days Grievant worked the mid-day runs, and the days that she received overtime pay for the mid-day runs. 


4.
The record indicated that Grievant worked a total of 156 days for the 2013-2014 school year.  Based upon the calculations used by Grievant, wherein she used 1.5 hours to reflect the amount of time she claims for each of the mid-day runs, this would result in a total of 234 hours of time occupied by mid-day runs.  Applying the extracurricular rate of $15 × 234 = $3,510 of relief.


5.
Grievant acknowledges that she was paid overtime by Respondent to address certain days she performed the extracurricular mid-day runs.  Grievant’s submissions reflect an offset amount of $542.00.  Accordingly, 3,510.00 - 542.00 would total $2,968.00 plus interest for proper relief.


Discussion


Default grievances are generally bifurcated.  In the first hearing, it is determined whether a default actually occurred.  If a default is proven, a second hearing is held to determine if any of the remedies requested by the grievant are “contrary to law or contrary to proper and available remedies.” W. Va. Code § 6C-2-3(b)(2).  In the first hearing, the grievant who alleges a default at a lower level of the grievance process, has the burden of proving that occurred, by a preponderance of the evidence.  Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002); Browning v. Logan County Bd. of Educ, Docket No. 2008-0567-LogED (Oct. 24, 2008); Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).


Once the grievant has proven that the employer has failed to meet a required time line, the respondent may advance an affirmative defense that the employer was prevented from meeting the time line as a direct result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.  To prevail due to one of these affirmative defenses, established in W. Va. Code § 6C-2-3(b)(1), the respondent must prove the facts establishing the defense by a preponderance of the evidence.  Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008); Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).


Once the default is established, the second hearing addresses the remedies requested by the grievant.  At that hearing, the respondent has the opportunity of showing

that the remedy requested by the prevailing grievant is contrary to law or contrary to proper and available remedies.  These issues are sometimes matters of law that may not require the presentation of evidence, but to the extent that proof is required, the respondent has the burden of proving this affirmative defense by a preponderance of the evidence.  Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  See Hoff v. Bd. of Trustees, Docket No. 93-BOT-104 (June 30, 1994) and Flowers v. W.Va. Bd. of Trustees, Docket No. 92-BOT-340 (Feb. 26, 1993), cited in support of this proposition in Lohr v. Div. of Corrections, Docket No. 99-CORR-157D (Nov. 15, 1999) p. 3 of 8.


In the present case, at the first hearing, Grievant proved by a preponderance of the evidence that a default occurred.  Respondent did not prove that the default should be excused because the time line for issuing the level one hearing was missed as the direct result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.  Consequently, Grievant prevailed at the first hearing.  Since Grievant proved default at the first hearing, at the second hearing Respondent has the burden of proving, by a preponderance of the evidence, that the remedy requested by Grievant is contrary to law or contrary to proper and available remedies. W. Va. Code §  6C-2-3(b); Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).


Respondent has advanced several reasons why it considers the remedy sought by the Grievant to be contrary to law or contrary to proper and available remedies.  The Respondent argues that if the mid-day duties had been posted as an extracurricular assignment, there is no certainty that Grievant would have received the assignment.  Respondent also argues that other transportation aides with similar mid-day duties do not receive extra compensation.  In addition, Respondent argues that the aides, who receive extra compensation for performance of mid-day duties similar to those performed by Grievant, received those duties by bidding on the duties as an extracurricular assignment.


Counsel for Grievant aptly points out that those arguments would be pertinent if the case was to be decided on the merits; however, a default has been granted and the only question is whether the relief sought is contrary to law or contrary to proper and available remedies.  The record reflects that Grievant seeks compensation at the extracurricular rate of $15 per hour for an 1.5 hours per days on the days upon which Grievant rode a bus to serve students from 12:30 p.m. to 2:00 p.m. during the 2013-2014 school year.  Accordingly, the undersigned finds that receipt of compensation of $15 per hour for the 1.5 hours on the days upon which Grievant rode a bus to serve students from 12:30 p.m. to 2:00 p.m. during the 2013-2014 school year is not contrary to law and is not contrary to proper and available remedies.  


The following conclusions of law support the decision reached.


Conclusions of Law


1.
In the remedy phase of a default grievance, the respondent has the burden of proving by a preponderance of the evidence, that the remedies requested by the grievant are contrary to law or contrary to proper and available remedies. W. Va. Code §  6C-2-3(b); Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008);  See Hoff v. Bd. of Trustees, Docket No. 93-BOT-104 (June 30, 1994) and Flowers v. W.Va. Bd. of Trustees, Docket No. 92-BOT-340 (Feb. 26, 1993), cited in support of this proposition in Lohr v. Div. of Corrections, Docket No. 99-CORR-157D (Nov. 15, 1999).  



2.
Respondent failed to demonstrate by a preponderance of the evidence that the remedy requested by the Grievant was contrary to law or contrary to proper and available remedies.


Accordingly, the relief requested by Grievant is GRANTED.


Respondent is ORDERED to pay $2,968.00 plus statutory interest for proper relief.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
January 20, 2015  
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Ronald L. Reece







 
Administrative Law Judge

