THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DEANNA SIMMS,

Grievant,

v.







       Docket No. 2015-1156-DOC

DIVISION OF NATURAL RESOURCES,



Respondent.

DECISION

At all times relevant to this grievance, Deanna Simms, Grievant, was employed by Respondent, Division of Natural Resources (“DNR”), as an Office Assistant 3/Secretary in the Law Enforcement Headquarters, located in South Charleston, West Virginia.  Ms. Simms filed a grievance dated April 13, 2015, alleging that she had been issued a written reprimand without good cause.  As relief, Grievant seeks the removal of the written reprimand from the DNR file and any other file related to her employment which may be maintained at any State agency, as well as any other relief which would make her whole.
By letter dated April 21, 2015, DNR Director Robert Fala, unilaterally dismissed the grievance noting that Ms. Simms had voluntarily resigned her employment with the DHHR subsequent to the filing of her grievance which he opined rendered the grievance moot.  Grievant appealed this decision to level two and a mediation was conducted on June 16, 2015.  Grievant perfected her appeal to level three on June 22, 2015.


Respondent filed a Motion to Dismiss the grievance as moot on June 26, 2015.  Grievant filed a response to the Motion on July 2, 2015.  A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on August 8, 2015. Grievant personally appeared and was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union. Respondent was represented by William R. Valentino, Assistant Attorney General.  Arguments on the Motion to Dismiss were heard immediately prior to the hearing and the matter was held over while the hearing was conducted. This matter became mature for decision on September 23, 2015, upon receipt of the last Proposed Findings of Fact and Conclusions of Law from the parties.
Synopsis


Respondent issued a letter of reprimand to Grievant on the eve of her last day of employment with the agency for allegedly making sexually explicit remarks about other employees of the Division in a telephone conversation with a Natural Resources Police Sergeant.  Respondent did not prove the stated basis for the written reprimand by a preponderance of the evidence. Accordingly, the grievance is GRANTED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Deanna Simms, was employed by the Division of Natural Resources (“DNR”) as an Office Assistant 3, until she resigned to take a job with a different State Agency.  She was assigned to the DNR Law Enforcement Headquarters, in South Charleston, West Virginia. 


2.
H.K.
 is employed by the DNR as an Administrative Services Assistant 1 (“ASA 1”), and is also assigned to the Law Enforcement Headquarters. Colonel Jenkins has been her immediate supervisor for three years.


3.
When the ASA 1 position originally became open, Grievant initially stated that she was not going to apply for it and H.K. applied.  Grievant changed her mind and applied as well.  This made H.K. very angry and she confronted Grievant about it.  H.K. was selected for the position but hard feelings persisted between the two.


4.
The Chief of the DNR Law Enforcement Section is Colonel Jerry B. Jenkins.  He was promoted to that position on July 23, 2014.  Colonel Jenkins described the Law Enforcement Section as a paramilitary base with a civilian staff.  


5.
Grievant submitted a notice of her resignation on or about March 16, 2015, indicating that she would utilize some accumulated leave for all but two of her remaining days of employment with the DNR.  Ultimately she took sick leave for those days as well.

6.
On March 17, 2015, Colonel Jenkins gave written notice to Grievant that her resignation had been accepted by the agency.


7.
Sergeant Crawley remembered having a conversation in August 2014, or some time that fall,
 with Grievant.  They were generally joking around and complaining about work in general. Sergeant Crawley remembered Grievant saying something to the effect that “if you sleep with your boss you get privileges.”
  
8.
Sergeant Crawley believed Grievant was talking about the Colonel’s secretary.  There are two employees referred to as secretaries in the South Charleston DNR Law Enforcement office; one is H.K., and another is Patty Adkins, who is sometimes referred to as the “Colonel’s secretary.”


9.
Sometime after having the conversation with Grievant,
 Sergeant Crawley was having a similar joking and complaining type conversation with the Office Assistant 3 (“OA 3”) at the District One office in Farmington, West Virginia. Farmington is Sergeant Crawley’s main office location.
10.
Around March 18, 2015, the OA 3 in the Farmington office sent an e-mail message to H.K., evidently repeating the idea that one had to sleep with the boss to get a raise.
  Upon receipt of that e-mail, H.K. became very upset, assumed the comments were directed toward her, and reported to Colonel Jenkins that Grievant was saying that H.K. had an affair with him, and that is why she received the promotion into the position she now holds.
  H.K. now refuses to ride to any agency meetings with a DNR officer so no one could accuse her of having a relationship with the officer.
11.
Feeling that his paramilitary authority was being undermined, Colonel Jenkins personally commenced an investigation into this allegation. There was a Lieutenant Colonel who could have conducted the investigation since Colonel Jenkins was supposedly accused in the rumors of misbehaving, but Colonel Jenkins felt he should conduct the investigation personally. (Level three testimony of Colonel Jenkins).
12.
At one point during the investigation, Colonel Jenkins called Sergeant Crawley’s immediate supervisor, Captain Persinger, and talked to both men about the allegations.  When first asked about the rumor, Sergeant Crawley did not remember any conversations.  After some prompting, he vaguely remembered a conversation with Grievant occurring in August 2014, or sometime that fall.  As directed, Sargent Crawley prepared a written statement concerning the issue which states:
Per my conversation with Capt. Persinger and my conversation with Col. Jenkins. I was asked if I was telling people that Col. Jenkins and [H.K.] were sleeping together.  I said no. During past conversations complaining about working environment and pay and favoritism with my RTO secretary Deana Simms, the comments were made that if you sleep with your boss you get privileges. I don’t know when I had this conversation, but it was when we were complaining.
I don’t recall having a direct conversation about the above comments with any individual but, knowing me when I get a rant I say whatever comes into my head and there is no excuse for this behavior. I may have reported what was said in the office. It was wrong of me to spread rumors that do not have any facts to them. I’m sorry for doing this. I have no excuse for this behavior.


13.
Colonel Jenkins did not interview Grievant regarding any form of statement she was alleged to have made. Colonel Jenkins did not obtain written statements the Farmington secretary, H.K., or Grievant’s immediate supervisor, nor did he make any attempt to interview Grievant regarding what she was alleged to have said six months earlier.

14.
By certified letter dated April 3, 2015, Colonel Jenkins issued a written reprimand for “unacceptable conduct, particularly pertaining to disrespectful, abusive and inappropriate behavior in communication with another employee of the Division of Natural Resources.” (Respondent’s Exhibit 1). The letter went on to state:
On March 18, 2015, it was brought to my attention you made sexually explicit remarks about other employees of the Division in a telephone conversation with Natural Resources Police Sergeant James Crawley. Specifically, it is determined that you falsely stated my secretary, [H.K.] received favorable treatment from me because we were engaged in a sexual relationship.
Id. The reprimand was issued on the eve of Grievant’s last day of employment with the agency.


15.
When asked by Respondent’s counsel the reason he issued the letter of reprimand to Grievant, Colonel Jenkins stated: “I just wanted to make her aware that this type of action wasn’t acceptable in the office, it caused problems within the office, and not for it to happen again.”  Yet in answer to the very next question, Colonel Jenkins acknowledged that he was aware that Grievant was not returning to the office. He noted that the reprimand was for documentation.
 (Level three testimony of Colonel Jenkins).

16.
The DNR maintains Grievant’s personnel file with this record in it.  The agency will keep the file indefinitely and will share the contents with other agencies if it is deemed appropriate and necessary.


Decision

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd., W. Va. Code St. R. 156-1-3 (2008).
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
 W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


Respondent filed a Motion to Dismiss the grievance arguing that it was moot since Grievant was no longer employed by the DNR and could not be effected by the reprimand. The Grievance Board has consistently held that “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008). Under many factual circumstances this case might be considered moot.  However, Respondent’s actions in this case have kept it viable.  Respondent asserts that it keeps a personnel file on Grievant indefinitely regardless of the fact that she is no longer employed there. Additionally, Colonel Jenkins stated that he knew that Grievant was not coming back to work when he issued the reprimand for documentation.  Respondent intends to keep the reprimand, like Grievant’s personnel file, indefinitely, for use at a future date if the opportunity arises. 

Respondent cannot, on the one hand, state that the reprimand is moot because it will no longer have an effect on Grievant’s employment, and on the other hand maintain that it will keep the reprimand as documentation so that it may be used to affect Grievant’s employment at some point in the future.  This is especially true since Grievant remains employed in State government where the document may be readily shared between agencies. Accordingly, the motion to dismiss is denied.
Colonel Jenkins issued the letter of reprimand to Grievant for allegedly, falsely stating that H.K. “received favorable treatment from me because we were engaged in a sexual relationship.” He alleged that Grievant “made sexually explicit remarks about other employees of the Division in a telephone conversation with [DNR] Police Sergeant James Crawley.”
The only thing Respondent proved was that nearly six months prior to the letter of reprimand, Grievant may have said to Sergeant Crawley that “if you sleep with your boss you get privileges.”  Even this statement is based upon a conversation Sergeant Crawley did not remember until prompted and could not remember when it occurred with any degree of certainty.  One would think if the comment was salacious and scandalous enough to be characterized as “sexually explicit” Sergeant Crawley would have a better memory of it. Instead it was at best a generic office complaint made between two coworkers who were engaged in generic office grousing.  There is nothing in the statement to link it to the Colonel or H.K. 

Indeed, the only link between the comment made by Grievant and a sexual tryst between H.K. and Colonel Jenkins was made by H.K. herself when she reported the incident.  She told the Colonel that Grievant had accused him of giving her special privileges in exchange for sex.  This allegation was based solely upon an email sent to her from the Farmington OA 3 (which was not part of the record), which was allegedly based solely upon a conversation the OA 3 had with Sergeant Crawley, (but we do not know when it occurred or what was said), which was allegedly based upon a telephone conversation Sergeant Crawley held six months earlier with Grievant, (that he vaguely remembered after prompting.) To say that the charges leveled by Colonel Jenkins are based upon hearsay evidence is a gross understatement.
The  Grievance  Board  applies the  following  factors  in  assessing  hearsay testimony:  1)  the  availability  of  persons  with  first-hand  knowledge  to  testify  at  the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in  affidavit  form;  3)  the  agency’s  explanation  for  failing  to  obtain  signed  or  sworn statements; 4)  whether  the declarants  were disinterested  witnesses  to  the events, and whether  the  statements  were  routinely  made;  5)  the  consistency  of  the  declarants’ accounts  with  other  information,  other  witnesses,  other  statements,  and  the  statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made  their  statements. See, Kennedy v. Dep’t of Health and Human Resources, Docket No.  2009-1443-DHHR (March 11, 2010) (affirmed by the Circuit Court of Kanawha County, WV, June 9, 2011.

The person making the accusation that Grievant made “sexually explicit” comments about the relationship between Colonel Jenkins and H.K., was H.K. herself. There was no indication that she was unavailable to testify yet she was not presented as a witness. Nor was the Farmington OA 3 from whom H.K. allegedly received her information, nor the email sent by the OA 3. None of these assertions amount to a scintilla of proof and are given no weight.
Sergeant Crawley testified that Grievant may have mentioned Colonel Jenkins in the conversation, but he did not include that in his sworn statement which he signed as a trained law enforcement officer.  Additionally, he specifically stated that no other person was named.  In short, Respondent failed to provide any proof that Grievant made the statements upon which Colonel Jenkins based his letter of reprimand. (Respondent’s Exhibit 1). Because Respondent did not meet the burden of proof, the grievance is GRANTED.

Conclusions of Law

1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. W. Va. Code St. R. 156-1-3 (2008).

2.
Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable issues. Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008).
3.
The  Grievance  Board  applies the  following  factors  in  assessing  hearsay testimony:  1)  the  availability  of  persons  with  first-hand  knowledge  to  testify  at  the hearings; 2) whether the declarants’ out of court statements were in writing, signed, or in  affidavit  form;  3)  the  agency’s  explanation  for  failing  to  obtain  signed  or  sworn statements; 4)  whether  the declarants  were disinterested  witnesses  to  the events, and whether  the  statements  were  routinely  made;  5)  the  consistency  of  the  declarants’ accounts  with  other  information,  other  witnesses,  other  statements,  and  the  statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made  their  statements. See, Kennedy v. Dep’t of Health and Human Resources, Docket No.  2009-1443-DHHR (March 11, 2010) (affirmed by the Circuit Court of Kanawha County, WV, June 9, 2011.

4.
Respondent did not prove the basis for the letter of reprimand stated therein by a preponderance of the evidence.

Accordingly, the grievance is GRANTED.  Respondent is ORDERED to immediately remove the letter of reprimand from all files, and destroy it as well as any references made to the reprimand in any other documents.  Further, if Respondent has provided the letter to any other agency or entity it is ORDERED to notify the entity that the reprimand is null and void, provide the entity with a copy of this decision, and request that all copies in their possession be destroyed. 

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: NOVEMBER 12, 2015.



__________________________








WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� This is the date the appeal was received at the Grievance Board.


� The initials of this employee are being used at the request of Respondent because the employee did not want her name to appear in the decision.  Grievant, through her representative agreed to this request.


� H.K. was also referred to as a Secretary during the hearing by some of the witnesses.


� This is the best Sergeant Crawley could pin down the time the conversation took place.


� Sergeant Crawley could not remember the specifics of the statement but was sure no names were given.  Grievant may have referred to the Colonel but not a specific person or officer.  There is no evidence in the record indicating that Grievant said what H.K. alleged.


� Level three testimony of Colonel Jenkins.


� There was no testimony which more accurately described when this conversation took place.  The only certainty is that it happened after August 2014 and before March 19, 2015.


� The e-mail was not offered as evidence, nor was any testimony presented concerning what was specifically stated therein.


� Interestingly, the Farmington OA 3 told Sergeant Crawley that she was just joking around when she sent the email to H.K. and did not mean to stir up trouble. It seems highly unlikely that she would have shared the general comment with H.K. jokingly if she thought it was accusing H.K. specifically of sleeping her way into a promotion. 


� Grievant’s Exhibit 1.


�  This reason is blatantly disingenuous. A letter of reprimand was useless to affect Grievants’ behavior in that office since Colonel Jenkins knew full well she would not return. 


� Facts given during the hearing on the Motion to Dismiss at the opening of the level three hearing.
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