[bookmark: _GoBack]THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DENISE CRUM,
		Grievant,

v.								Docket No. 2015-1197-CONS

LOGAN COUNTY BOARD OF EDUCATION,
		Respondent.

DECISION

	Grievant, Denise Crum, was employed by Respondent, Logan County Board of Education.  On April 16, 2015, Grievant filed a grievance against Respondent protesting her unpaid suspension.  On April 23, 2015, Grievant filed a second grievance protesting her termination from employment.  The grievances were consolidated into the above-styled action by order entered May 8, 2015.  For relief, Grievant seeks reinstatement and back pay.
The grievance was properly filed directly to level three pursuant to W. VA. CODE § 6C-2-4(a)(4).  A level three hearing was held on July 13, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Jane Moran, Jane Moran Law Offices.  Respondent was represented by counsel, Shana L. O'Briant Thompson, Partain Law Office.  This matter became mature for decision on August 10, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis
Grievant was previously employed by Respondent as a certified first grade teacher at West Chapmanville Elementary School in her very first year as a teacher.  While Grievant was actively engaged in teaching her class, brief inappropriate contact occurred between two students underneath a table in the classroom.   Respondent terminated Grievant’s teaching contract for abandoning her responsibility to appropriately monitor and supervise her students, which it asserted constituted malfeasance severe enough to amount to willful neglect of duty.  Respondent failed to prove that Grievant willfully neglected her duty when there was no evidence that Grievant had left the students alone, ignored what was happening, or that there was anything that should have drawn her attention to the incident.  To the extent that Grievant’s performance was unsatisfactory, Respondent failed to prove that Grievant’s conduct was not correctable, so Grievant was entitled to notice of her alleged deficiencies and an opportunity to improve, which she did not receive.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  
Findings of Fact
Grievant was employed by Respondent as a certified first grade teacher at West Chapmanville Elementary School (“WCES”) and began her regular employment with Respondent at the beginning of the 2014 – 2015 school year.
Grievant was previously employed by Respondent as a substitute teacher for approximately half of the previous school year. 
Grievant’s employment with Respondent at WCES was her first year as a full-time regular teacher.
There were three first grade classes at WCES, all filled to the maximum capacity of twenty-five (25) students each.   
Of the twenty-five (25) students assigned to Grievant’s classroom, one student had serious behavioral issues and two other students were classified as Special Needs.  Grievant did not have an aide assigned to her classroom.  
Grievant’s classroom was arranged with the students seated at tables arranged in a flat “U” shape.  Grievant primarily taught from a media cart that held her computer and was situated to the front and side of the “U” of tables.  The media cart was located across from the smart board and the white board.  If Grievant was at the media cart teaching using the computer, her back would be to the students.  During Grievant’s teaching evaluations, no one indicated that Grievant’s room arrangement was improper in any way. 
On March 20, 2015, two students, A[footnoteRef:1] and D[footnoteRef:2], had inappropriate contact in the classroom, which was witnessed by a third student, T. The evidence as to the exact nature of this contact is not very reliable, as will be discussed below, so it is not clear what actually happened.  However, based on the evidence available, it is more likely than not that A got down under the table in front of D while D was still seated in his chair at the table, that D’s pants were partially pulled down exposing his penis, and that A’s mouth had contact with D’s penis.  This incident would not have taken very long to happen and caused no noise or upset that might have alerted Grievant.  As A was in front of D while D remained seated, it would have been difficult to see what was happening under the table from most angles in the room.  While this incident occurred, Grievant was in the classroom, actively engaged in teaching, most likely on the computer at the media cart in the center of the room helping students with research on the computer.  No student reported the incident to Grievant.      [1:  The undersigned will follow the past practice of the West Virginia Supreme Court in cases involving underage individuals and will refer to the initials only of the involved students. See In the Matter of Jonathan P., 182 W.Va. 302, 303 n. 1, 387 S.E. 2d 537, 538 n. 1 (1989).  
]  [2:  The child who will be referred to in this decision as “D” was alternately referred to as “B” and “D” in the record.  ] 

After school, T reported to her mother what she saw A and D doing.  T’s mother called the school and eventually spoke with Principal Doug Barrett, reporting what T saw.  Principal Barrett contacted Superintendent Phyllis Doty, who instructed him to make a report to Child Protective Services, which Principal Barrett did.  
On Monday, March 23, 2015, School Counselor Erin Walters interviewed A and D.  Ms. Walters conducted the interviews in the school office, with Principal Doug Barrett and Assistant Principal Mia Gordon in the room, and without the children’s parents being notified or present.  The children were nervous and would have thought that they were in trouble.  A initially said that he was only under the table to pick up a pencil and that D had exposed himself under the table.  Ms. Walters then interviewed D, who initially stated that A had licked D’s leg.  When Ms. Walters told D that she thought more than that had happened and that A had licked D’s privates, D then changed his story to agree with Ms. Walters.  Ms. Walters then interviewed A a second time, telling A that D and T had said more had happened and that D and T wouldn’t lie.  After that, A changed his story to say that he did put his mouth on D’s privates.
Following the interviews, Principal Barrett contacted the West Virginia State Police.  Several members of the State Police responded and Senior Trooper                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      R. E. Stowers was assigned to investigate.  
Sr. Tpr. Stowers contacted the parents of A and D and arranged for the children to be seen at the Logan County Child Advocacy Center (“LCCAC”) that same day.  
The LCCAC provides forensic interview services for children relating to child abuse and neglect investigations and provides recovery services to child victims and non-offending family members.  The LCCAC is designed to provide a non-intimidating environment for children.  The center is decorated with bright colors and toys and does not look like an office.  Interviews are conducted by a staff member who is trained in forensic interview techniques.  Prior to the interview, the interviewer spends time with the child so that the child is not anxious during the interview.  Interviews are conducted using an objective interview format designed by age.    
It is unclear if the staff of the LCCAC was made aware of the method whereby the children had been questioned by Ms. Walters.
A and D were interviewed separately from each other.  Each child was interviewed by the same interviewer in the presence of their parents.  The interviews were recorded and the interviews were observed remotely by Sr. Tpr. Stowers and the Director of the LCCAC, Beth Cook.  Neither child appeared nervous or anxious during their interviews. 
During the LCCAC interviews, A stated that he had gone under the table to pick up a pencil, but not that he had not touched D.  D stated that A had touched D’s privates with his mouth under the table and that Grievant was in the room but he did not tell Grievant what happened.  
By letter dated March 24, 2015, Superintendent Phyllis Doty informed Grievant that Principal Barrett and staff had “completed” an investigation and suspended Grievant with pay through March 27, 2015 “[i]n light of the severity of the allegations.”   The letter also set a meeting for March 27, 2015 to give Grievant “opportunity to give your responses to these allegations and to present us with any information you desire” so that Superintendent Doty could make a decision on Grievant’s employment status.
Grievant was not interviewed in the course of the investigation or informed by Respondent of the substance of the allegations against her.  Grievant was only told that something inappropriate had happened between two students in her classroom on Friday.    
By letter dated March 25, 2015, the date of the meeting was changed to April 2, 2015, and Grievant’s paid suspension was extended to that date.  
By letter dated April 2, 2015, Superintendent Doty suspended Grievant without pay and stated that she would be recommending that the Board of Education terminate Grievant’s contract of employment.  In support of her decision, Superintendent Doty relayed the findings of the investigation by Principal Barrett, that Sr. Tpr. Stowers had told Principal Barrett that the CAC report “closely matched” the information from Ms. Walters, and that Child Protective Services and State Police investigations were continuing.  Superintendent Doty stated: 
In light of the severity of the allegations, which evidence tends to support happened while first grade students were under your care and supervision as part of your professional duties. . .Your actions of abandoning your responsibility to appropriately monitor and supervise the first grade students who were entrusted to your care will undoubtedly result in severe and lasting consequences on the students….  

Superintendent Doty found that Grievant had violated the Employee Code of Conduct, West Virginia State Board of Education Policy 5902.4.2.3 and Logan County Schools Bylaws & Policies 3210.C, and Logan County Schools Bylaws & Policies 3213 – Student Supervision and Welfare by Professional Staff. 
Superintendent Doty does not explain in her letter how Grievant actually abandoned her responsibility.  Superintendent Doty’s narrative of the investigation only speaks about what is alleged to have happened between the children.  There is no information about where Grievant was in the room or what she was doing at the time of the incident.  There is no allegation that she was inappropriately out of the room or failing to teach.  There is no information about how long the alleged incident continued.  There is no indication in Superintendent Doty’s letter that Grievant was given an opportunity to defend herself or how Grievant answered the charges. 
Grievant had no meaningful opportunity to respond to the charges against her as she was not informed of the nature of the charges prior to the pre-determination meeting or given any opportunity to answer the charges prior to Superintendent Doty’s decision.  
Respondent accepted Superintendent Doty’s recommendation and Grievant’s contract of employment was terminated. 
Respondent did not submit for the undersigned’s consideration any of the policies Superintendent Doty alleged Grievant specifically violated.  
Neither the West Virginia State Police nor Child Protective Services found that Grievant had committed wrongdoing.
Discussion
The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.VA. CODE ST. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 
The authority of a county board of education to terminate an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8 and must be exercised reasonably, not arbitrarily or capriciously. Syl. Pt. 2, Parham v. Raleigh County Bd. of Educ., 192 W. Va. 540, 453 S.E.2d 374 (1994); Syl. Pt. 3, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  The causes are:
Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

W. VA. CODE § 18A-2-8(a).
In its PFFCL, Respondent argues that Grievant’s failure to properly supervise her students constituted “malfeasance which the Respondent believed to be severe enough to amount to willful neglect of duty.”  Grievant asserts that it is unclear exactly what occurred between the children and that there is no evidence of Grievant’s intentional wrongdoing or unsatisfactory performance.  
Willful neglect of duty “encompasses something more serious than ‘incompetence,’ which is another ground for teacher discipline . . . The term ‘willful’ ordinarily imports a knowing and intentional act, as distinguished from a negligent act.”
Bd. of Educ. of the County of Gilmer v. Chaddock, 183 W.Va. 638, 640, 398 S.E.2d 120, 122 (1990).  The West Virginia Supreme Court of Appeals has declined to make a comprehensive definition of “willful neglect of duty,” instead finding that “[a] continuing course of lesser infractions may well, when viewed in the aggregate, be sufficient.  And we may envision a single act of malfeasance, whereby severe consequences are generated, that merits a dismissal."  Fox v. Bd. of Educ. of Doddridge County, 160 W.Va. 668, 672, 236 S.E.2d 243, 246 (1977).  "‘Malfeasance’ is defined as the ‘doing of an act which is wholly wrongful and unlawful.’" McComas v. Mingo County Bd. of Educ., Docket Number: 94-29-1045 (Mar. 14, 1995), aff’d, Mingo Co. Cir. Ct. Docket No. 95-CAP-15 (Dec. 26, 1996). 
Both the facts and implications of what occurred in Grievant’s classroom on March 20, 2015 are in dispute.  Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. HAROLD J. ASHER & WILLIAM C. JACKSON, REPRESENTING THE AGENCY BEFORE THE UNITED STATES MERIT SYSTEMS PROTECTION BOARD 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  
	The undersigned finds the testimony of Beth Cook, Executive Director of the LCCAC, particularly persuasive.  Ms. Cook has been a social worker for over forty years.  Ms. Cook worked for Child Protective Services for many years, and was a Program Manager for Child Protective Services over a region including eleven counties.  After her retirement from Child Protective Services, she accepted her position as Executive Director of the LCCAC.  The two primary functions of the LCCAC are to provide forensic interview services for children relating to child abuse and neglect investigations and to provide recovery services to child victims and non-offending family members.
	Ms. Cook’s demeanor and attitude toward the action were appropriate.  Ms. Cook’s answers to questions were straight-forward and complete.  Ms. Cook personally observed the interviews of the children at the LCCAC and appeared to have good recall of the interviews.  Ms. Cook does not appear to have any bias or interest in the outcome of the grievance.   
	Grievant’s demeanor was calm and forthright.  She appeared to have good recall of events and answered questions readily.  Grievant does have an interest in the outcome of this action as she is trying to regain her job, but there was no indication that Grievant was untruthful in her testimony.  Grievant is credible.    
	Principal Barrett’s demeanor and attitude toward the action were appropriate.  His answers to questions were forthright.  However, Principal Barrett did seem to have some trouble with his recall of events.  Principal Barrett testified that A had admitted to licking D’s leg in his first interview with Ms. Walters.  The other evidence presented in the case is that it was D who initially stated that A had licked D’s leg.  Also, Principal Barrett testified that Grievant had problems with classroom management, however, the only documentation of any issue was Assistant Principal Gordon’s observation of Grievant’s classroom in October, which indicated only minor problems.  Principal Barrett had personally observed Grievant in December and March and his observation form documented no problems with Grievant’s performance even though he noted that Grievant had a “very challenging group of students.”       
	Ms. Walters’ demeanor and attitude toward the action was appropriate.  Her recall of events appeared to be generally good and she did not hesitate in her answers to questions.  However, the plausibility of some of Ms. Walter’s testimony is poor.  Even though she admitted the children appeared nervous, and Principal Barrett readily admitted that the children would have thought they were in trouble due to the location of the interview and presence of authority figures, Ms. Walters denied that the children could have been influenced or intimidated.  Further, she admitted in testimony that, even though she told A that D would not lie, that she had no particular reason to believe D.  She thought he would not lie, but she did not know.  Also impacting the credibility of her statements is that Ms. Walters did not use the language that the children actually used.  For example, in her testimony, she related that D had been touched in his “private genitalia area.”  Ms. Walters did not relay in her notes or her testimony the words that the children actually used, but rather her interpretation of what she thought they meant.  Ms. Walters’ does not appear to have any bias or interest in the action.       
	Sr. Tpr. Stowers had an appropriate demeanor and attitude towards the action.  His recall of events was good and his answers to questions were forthright.  There is no indication that Sr. Tpr. Stowers has any bias or interest in the action.  Sr. Tpr. Stowers is credible. 
In addition, the evidence relating to what occurred in Grievant’s classroom on March 20, 2015 is hearsay[footnoteRef:3].  Relevant hearsay is admissible in administrative hearings. Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997).  The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants' out of court statements were in writing, signed, or in affidavit form; 3) the agency's explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants' accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  Id.; Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).   [3:  “Hearsay includes any statement made outside the present proceeding which is offered as evidence of the truth of the matter asserted.”  BLACK’S LAW DICTIONARY 722 (6th ed. 1990).
] 

	At issue are the statements of three seven-year old children as described by other witnesses in testimony, notes, and reports.  Due to the age of the children and to the sensitive nature of the alleged conduct, it is reasonable that the children were not called to testify and that there were no signed statements from the children offered as evidence.  Respondent, however, did not offer explanation for why the interviews with the children were not recorded or why a signed statement from T’s mother was not offered.  Of particular concern is the lack of specific quotes of what the children actually said.  In a case such as this, the language used by the children, and their understanding of what the words mean would be of paramount importance to determining what actually happened.  In this case, Ms. Walters and Principal Barrett obviously substituted their own language to describe what the children said.  For example, in testimony, Ms. Walters repeatedly used the words “private genitalia area,” which is obviously not a phrase used by a seven year old child.  
The first statement at issue was that of T.  T disclosed to her mother that she saw something involving A and D.  T’s mother called the school and eventually spoke with Principal Barrett.  Principal Barrett’s notes and direct testimony are that T’s mother told him that T saw A in the floor “sucking D’s privates.”  On cross examination Principal Barrett testified that T’s mother stated that T said A was in the floor “sucking on D’s middle.”  Respondent did not provide a sworn statement from T’s mother.  Ms. Walters testified that Principal Barrett told her that T’s mother said that one student was under the table and the other student was in his chair with his pants down, with the other child’s mouth on his privates.  If what T said was “middle” there is no explanation from Respondent about how “middle” was translated to mean “penis.”  Therefore, it is not clear what, exactly, T told her mother she saw because the only evidence of that statement is what Principal Barrett said that T’s mother said that T said, and even Principal Barrett’s testimony about what he was told changed.  
Based on the statement of T’s mother, it was decided that the school counselor, Erin Walters, would interview A and D on Monday.  T was not interviewed.  Ms. Walters conducted the interviews in the school office and Principal Barrett and Assistant Principal Mia Gordon sat in the room and witnessed the interviews.  The interviews were conducted without the notification or presence of the children’s parents.   
The following describes the content of Ms. Walters’ typed, unsigned statement regarding the interviews.  The statement does not indicate that Principal Barrett and Assistant Principal Gordon were present or that the parents were not present.  Ms. Walters interviewed A first.  She states A said he got under the table to pick up a pencil.  Ms. Walters states that “A appeared nervous” and that “[a]fter some additional questioning” A said that D had pulled down his pants and showed his privates.  She further states that A said Grievant was working at her desk on the computer.  Ms. Walters then interviewed D and D said that A was under the table and pulled D’s pants down and licked his leg.  Her notes then say: “Mrs. Walters stated that she thought more had happened and that A had touched his privates, not his leg.”  D then stated that A had touched D’s privates and that A had put his mouth on his privates.  D further stated that a ten-year old female neighbor had also put her mouth on his privates.  Ms. Walters’ notes do not state that she asked D where Grievant was when the alleged incident occurred.  Ms. Walters’ then interviewed A again.  Her notes state:  “When Mrs. Walters suggested that T and [D] wouldn’t lie about this situation A then admitted that he did put [D]’s privates in his mouth.”  
In her testimony, Ms. Walters admitted that both children appeared nervous, but denied that the children were intimidated. Ms. Walters admitted that she told A that D would not lie, but denied that such a statement would have had any effect on A.  Principal Barrett admitted in testimony that being in the office would make the children think they were in trouble. 
A and D’s statements to Ms. Walters are unreliable.  The environment in which Ms. Walters interviewed A and D was coercive.  These seven-year-old children were questioned alone, without their parents, in the school’s office, by three authority figures.  These circumstances would have been completely intimidating for the children, and even Ms. Walters admitted that the children were nervous.  Even more concerning is that Ms. Walters basically told D what to say and intimidated A into changing his story.  D said that A had licked D’s leg.  Ms. Walters then told D that she thought that A had touched D’s “privates.”  D then changed his story to what Ms. Walters told him and agreed that A had touched and put his mouth on D’s “privates”.  Ms. Walters then re-interviewed A, and basically accused him of lying, saying that D and T would not lie.  
	The next hearsay statements are the forensic interviews of the children at the LCCAC as reported by the testimony of Ms. Cook and Sr. Trp. Stowers and the criminal investigation report.  This testimony and report are more reliable that the interviews conducted by Ms. Walters, but the undersigned is concerned by the possibility that the statements of the children at the LCCAC are tainted by the earlier questioning by Ms. Walters.  Unfortunately, Ms. Cook was not asked if she knew about the nature of the questioning by Ms. Walters or whether that would affect her opinion regarding what actually happened between the children.  Regardless, even though there are concerns about the reliability of the statement, the standard is “more likely than not” and the undersigned must conclude that it was more likely than not that A was under the table where D was seated and placed his mouth on D’s exposed penis. 
	It appears that in this situation, Respondent did exactly what Ms. Cook warns should not be done:  put adult interpretations on children’s’ behavior.  As Ms. Cook explained, “. . .[adults] tend to think of sex acts in terms of adults--what adults do, but that’s not necessarily what children do.”  This was not a sexual assault.  This was not an act of oral sex as may happen between adults.  As Ms. Cook explains, “What we have in this situation are some little boys, and what was described, although it in fact in adults would be sexual congress is most likely sexual experimentation and curiosity that many children do.”  Most importantly, both Ms. Cook’s opinion and the evidence show that this incident most likely occurred quickly.   
The evidence shows that Grievant was doing what she was supposed to do:  teaching her class.  In a class of 25 unruly students, one student got in the floor under the table while Grievant was occupied with the task of teaching.  The contact between the students involved D as he was seated, and A on the floor in front of D.  Most likely, the only angle from which anything could have been observed is behind the table where the children were seated.  There is no indication that this incident went on for any length of time, and, as described, the whole act could have happened in less than a minute.   There is no indication that there was any noise or other thing to draw Grievant’s attention to what was happening.  There is no indication that any of the children were upset or attempted to get Grievant’s attention.  There is no indication that Grievant saw what was happening and failed to intervene, that she left the children alone in the room, or that she was ignoring the children in favor of conducting personal business.  What limited evidence that is available indicates that Grievant was teaching and she did not see this brief incident.  
	Respondent focuses on the alleged harm to the children, which it asserts is “extremely severe,” and glosses over the issue of whether Grievant is actually at fault.  To support its charge of willful neglect of duty, Respondent must prove that Grievant committed a knowing and intentional act.  Not just a negligent or incompetent act, but an intentional one.  Respondent asserts that Grievant committed an act of malfeasance by “abandoning” her responsibilities by failing to supervise and maintain control of the students.  
In support of its decision to terminate Grievant’s teaching contract for malfeasance,  Respondent cites Costello v. Monongalia County Bd. of Educ., Docket No. 2012-0622-MonED (July 31, 2012).  Costello is not comparable to this case at all.  As an Aide, the grievant in Costello’s sole responsibility was to monitor the students on the bus.  On two separate days, the students engaged in sexual acts lasting between 10 to 15 minutes while the grievant completely ignored the students.  The two students exhibited multiple suspicious behaviors over an extended period of time and the grievant did not see any of it because she was completely neglecting her duties by talking to the bus driver almost the entire trip and also talking on her personal cellphone.  In addition, the students in Costello were high school students for whom sexual behavior was a known concern.  
“Malfeasance” is “doing of an act which is wholly wrongful and unlawful.”  At worst, Grievant was so involved in teaching her students that she went too long without scanning the room to check the behavior of her students, even when there was nothing that would otherwise have drawn her attention to the fact that there was a problem.  If Grievant had in fact “abandoned her duties” in that she left her students alone in the room unsupervised, or ignored her students while she conducted personal business, or ignored a call for help; that would be malfeasance.  Quite frankly, it does not appear from the evidence that Grievant did anything wrong at all, but to the extent that she did, such a lapse was not willful, but a performance issue for which she would have had the right to notice and opportunity to correct.           
“[I]it is not the label that is applied to conduct that determines whether evaluation and opportunity to improve prior to termination are required.  The key question is whether or not Grievant’s conduct is correctable.  If it is correctable, then it matters not whether it is termed willful neglect of duty, unsatisfactory performance or any one of the other statutory grounds for termination.  Prior to termination for correctable conduct an employee must be given notice of deficiencies through evaluation and opportunity to improve.”  Dalton v. Monongalia County Bd. of Educ., Docket No. 2010-1607-MonED (Nov. 23, 2010).  See Syl. pt. 4, Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 274 S.E.2d 435 (1980), Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 444 675 S.E.2d 907, 921 (2009).  “What is ‘correctable’ conduct does not lend itself to an exact definition but must . . . be understood to mean an offense or conduct which affects professional competency.”  Mason 165 W. Va. at 739, 274 S.E.2d at 439.  
W. VA. CODE §18A-2-12a states in relevant part:
All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article. All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services. Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. . .	

Grievant was not given notice of deficiencies or an opportunity to improve.  Grievant is accused of “abandoning” her duties because she failed to observe a brief inappropriate encounter of students beneath a table.  Respondent provided no policy or procedure that Grievant’s room layout was inappropriate or that she is forbidden from ever turning her back to her students.  There was no evidence presented that there are any specific standards requiring a visual check of every student at particular intervals.  If Respondent felt Grievant was being inattentive, Grievant should have been notified of her specific unacceptable behavior and given an opportunity to improve.  The observations of Grievant show no serious problems.  She was notified in October that there was some trouble with classroom control in that she had to call students down multiple times to get them to be quiet and focus and that students kept talking while Grievant was attempting to teach.  The observation did not note any inattention on Grievant’s part, instead noting that Grievant walked around the room and assisted students who needed help.  It is important to note that this was Grievant’s first observation in her very first year of teaching.  Grievant was not placed on an improvement plan, but was provided some additional mentoring and assistance.  Importantly, Grievant’s next observations in December and February indicated no problems with Grievant’s control of the classroom.  Respondent did not prove that Grievant’s conduct was uncorrectable, so Grievant was entitled to notice of her alleged deficiencies and an opportunity to improve, which she did not receive.     
	The following Conclusions of Law support the decision reached.
Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.VA. CODE ST. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. The authority of a county board of education to terminate an employee must be based on one or more of the causes listed in West Virginia Code § 18A-2-8 and must be exercised reasonably, not arbitrarily or capriciously. Syl. Pt. 2, Parham v. Raleigh County Bd. of Educ., 192 W. Va. 540, 453 S.E.2d 374 (1994); Syl. Pt. 3, Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).  The causes are:
Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

W. VA. CODE § 18A-2-8(a).
3. Willful neglect of duty “encompasses something more serious than ‘incompetence,’ which is another ground for teacher discipline . . . The term ‘willful’ ordinarily imports a knowing and intentional act, as distinguished from a negligent act.” Bd. of Educ. of the County of Gilmer v. Chaddock, 183 W.Va. 638, 640, 398 S.E.2d 120, 122 (1990).  The West Virginia Supreme Court of Appeals has declined to make a comprehensive definition of “willful neglect of duty,” instead finding that “[a] continuing course of lesser infractions may well, when viewed in the aggregate, be sufficient.  And we may envision a single act of malfeasance, whereby severe consequences are generated, that merits a dismissal."  Fox v. Bd. of Educ. of Doddridge County, 160 W.Va. 668, 672, 236 S.E.2d 243, 246 (1977).  
4. "‘Malfeasance’ is defined as the ‘doing of an act which is wholly wrongful and unlawful.’" McComas v. Mingo County Bd. of Educ., Docket Number: 94-29-1045 (Mar. 14, 1995), aff’d, Mingo Co. Cir. Ct. Docket No. 95-CAP-15 (Dec. 26, 1996). 
5. Respondent failed to prove that Grievant willfully neglected her duty by committing an act of malfeasance.
6. “[I]it is not the label that is applied to conduct that determines whether evaluation and opportunity to improve prior to termination are required.  The key question is whether or not Grievant’s conduct is correctable.  If it is correctable, then it matters not whether it is termed willful neglect of duty, unsatisfactory performance or any one of the other statutory grounds for termination.  Prior to termination for correctable conduct an employee must be given notice of deficiencies through evaluation and opportunity to improve.”  Dalton v. Monongalia County Bd. of Educ., Docket No. 2010-1607-MonED (Nov. 23, 2010).  See Syl. pt. 4, Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 274 S.E.2d 435 (1980), Alderman v. Pocahontas County Bd. of Educ., 223 W. Va. 431, 444 675 S.E.2d 907, 921 (2009).  “What is ‘correctable’ conduct does not lend itself to an exact definition but must . . . be understood to mean an offense or conduct which affects professional competency.”  Mason 165 W. Va. at 739, 274 S.E.2d at 439.  
7. W. VA. CODE §18A-2-12a states in relevant part:
All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article. All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services. Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. . .	

8. To the extent that Grievant’s performance was unsatisfactory, Respondent failed to prove that Grievant’s conduct was not correctable, so Grievant was entitled to notice of her alleged deficiencies and an opportunity to improve, which she did not receive.     
Accordingly, the grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to her teaching position, to pay her back pay from the date of her unpaid suspension to the date she is reinstated, plus statutory interest, and to restore all benefits, including seniority.  Further, Respondent is ORDERED to remove all references to the suspension and dismissal from Grievant’s personnel records maintained by Respondent.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. VA. CODE ST. R. § 156-1-6.20 (2008).
DATE:  October 19, 2015
_____________________________
							Billie Thacker Catlett
							Chief Administrative Law Judge
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