WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

NICHOLAS HEATH EVANS,



Grievant,

v.







     Docket No. 2015-0784-MAPS

DIVISION OF CORRECTIONS/

BECKLEY CORRECTIONAL CENTER,



Respondent.

DECISION


Grievant, Nicholas Evans, is employed by the Division of Correction (“DOC”) as a Correctional Officer 2 at the Beckley Correctional Center (“Center”).  Mr. Evans filed an expedited level three grievance
 dated January 13, 2015, contesting a three-day suspension without pay for improperly conducting inmate counts at the Center.  Grievant alleges, among other things, that he was punished more harshly than similarly situated employees.  As relief, Mr. Evans seeks to have the “discipline removed from [his] record with extreme prejudice, for the administration to be held accountable for their actions, for all monies and benefits to be restored to [Grievant], and to be made whole.”

A level three hearing was conducted in Beckley, West Virginia, on April 7, 2015. Grievant personally appeared and was represented by Wilby Daniel Aliff, II.
  Respondent was represented by John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on May 8, 2015, upon receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law. No fact/law proposals were submitted on behalf of Grievant.
Synopsis


Respondent suspended Grievant for failing to follow established policies and procedures for conducting inmate counts at the Center on two days in late October.  This action resulted in erroneous inmate counts being recorded. Grievant does not dispute that the counts were inaccurate, but argues that the punishment given to him was more severe than that given to other officers involved in the incident.  Respondent proved that the punishment given to Grievant was consistent with progressive discipline and was not disproportionate to the alleged misconduct.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant has been working for the Division of Corrections since 2002. He has been assigned to the Beckley Correctional Center for the last three or four years.  He is classified as a Correctional Officer 2 (“CO 2”).

2.
Regular counts are conducted of the inmates at the Center to verify that they are present in their assigned areas.  Counts are an essential part of the institution’s security to detect and prevent escape attempts.  Consequently, correctional officers are expected to strictly follow the rules and procedures established for conducting the counts.


3.
DOC Policy 305.00 “Inmate Counts” specifically defines certain inmate counts as follows:
Informal Count: An unscheduled count conducted to ensure that all inmates in an employee’s charge are accounted for.

Formal Count: Regularly scheduled count in which each inmate is counted at a specific time and location in an organized manner. Formal counts are listed in the daily operational schedule.

Mandatory Standing Count: a formal count in which inmates will be required to stand (if able). The counting employee will compare the inmate being counted against the inmates identification mug shot maintained in the Unit Book or Roster.


Respondent’s Exhibit 4.


4.
The “Unit Book or Roster” is defined as: 

“An inmate accountability document established and maintained by each Unit Manager and lists the current roster of inmates housed in the unit by full name, DOC identification number and current full face mug shot.

Respondent’s Exhibit 4.


5.
The Beckley Correctional Center lays out the procedure by which inmate counts are accomplished at the center in Operational Procedure # 2.07 (“OP # 2.07”). Pursuant to the operational procedure, these counts are conducted as follows:
Formal Standing Count: During the count, all inmates will stand by their beds to be counted. The counting staff will take the unit book to verify the Inmate ID to the Inmate being counted.

PROCEDURE: G. Formal counts will be performed by using Attachment #2 for the BCC Therapeutic Community Unit.

Respondent’s Exhibit 3.


6.
Attachment #2 is a form entitled RSAT
 Unit – Daily Shift Count Sheet. It has boxes at the top for the date, shift time, shift commander, and inmate total. Below that is a grid which lists every bed with the name of the inmate assigned to it.  When the formal count is conducted, an officer must confirm that the inmate on the form is the inmate standing at the bed. If confirmed, the form is marked.  When the count is complete the marks are tallied and the total is recorded and checked against the total at the top to confirm that all inmates are accounted for.  If an inmate is out of the facility to attend court, a medical appointment or other authorized reason, the sheet is marked with a letter assigned for that particular activity.
 

7.
On October 29, 2014, Unit Manager Melissa Richmond was informed of an ongoing mistake in the inmate count for the Residential Substance Abuse Treatment Unit (RSAT Unit”).  Ms. Richmond received this report from an officer on the shift that began on October 29 at 7:00 p.m. and ended on October 30 at 7:00 a.m.
 Respondent’s Exhibits 3 & 15.

8.
The inmate count erroneously reported a total of 56 inmates on the RSAT Unit, with 55 being present and one out to court. The actual number was 55 inmates on the unit, 54 present and one out to court.


9.
Unit Manager Richmond reported the incorrect time counts to Lieutenant Ron Shelton on October 30, 2014, before 7:00 a.m.

10.
Upon learning of the incorrect count, Lieutenant Shelton directed Corporal Simmons to call for a “standing count”
 of inmates in the RSAT Unit.  The call was ordered at approximately 7:50 a.m. on October 30, 2014. A standing count requires the use of an inmate accountability document which lists the current roster of inmates, and serves as the Unit Book or Roster required by DOC Policy 305.00. 

11.
Grievant and CO 2 Travis Foley were working the 7:00 a.m. to 7:00 p.m. shift (“day shift”) on October 30, 2014, and were responsible for conducting the standing count that was ordered by Lieutenant Shelton through Corporal Simmons.

12.
Standing Counts are rarely ordered on the day shift at the Center.  They are not routine and it would be reasonable to believe that something out of the ordinary had occurred if such a count was ordered.

13.
Lieutenant Shelton went to the RSAT Unit immediately after the standing count was called to monitor the situation.  As soon as he stepped onto the RSAT Unit from the elevator he heard Grievant report the standing count total over the radio as 55 inmates in the facility and 1 out to court for a total of 56.  Once again, the count incorrectly tallied 56 inmates instead 55. The total reported by Grievant corresponded with the total inmates listed on the pre-printed count sheet for the Unit that was carried over from the previous shift. Respondent’s Exhibit s 17 and 18.

14.
After confirming with Grievant that the standing count had been cleared, Lieutenant Shelton asked to see the count sheet. Grievant informed him that he did not have it. Lieutenant Shelton then asked Grievant if the Standing Count Book had been used to verify the inmates assigned to the unit, and Grievant informed him that it had not been used, but was back in the control room.


15.
The printer for the control room computer is not located in the control room. Either Grievant or Officer Foley sent the Unit Roster to the printer but did not retrieve it before conducting the count.

16.
Lieutenant Shelton then ordered Grievant and Officer Foley to get the Standing Count Book and count sheet from the control room and conduct a proper standing count where each inmate is individually identified and checked against the verified list.  As a result of the second count, Grievant called in 55 total inmates, including 54 in the facility and 1 at court, which was the accurate count.

17.
Lieutenant Shelton made copies of the count sheets for the previous four days while Grievant and CO 2 Foley were conducting the second standing count. 


18.
The day shift for the RSAT Unit is required to conduct at least four counts each day, one of which is a standing count. To document these counts the correctional center has adopted the “RSAT Unit - Daily Shift Count Sheet” form. 
 At the top of the sheet are spaces for the date, the shift, the shift commander, and the total number of inmates. Beneath that is the left-hand column which contains the cell number and the name of each inmate held at the facility. Beside each name are seven horizontal spaces in which the counting officer enters a letter designating the status of the inmate at the time of the count. For example, the officer would list an “I” if the inmate was “in house” or a “C” if the inmate was “outside at court.”

19.
The RSAT Unit - Daily Shift Count Sheet for the day shift of October 28, 2014, reflects that only three counts were conducted.  The Daily Shift Count Sheet for October 29, 2014, reflects that only one count had been conducted during day shift. Both Grievant and CO 2 Foley were working that shift.


20.
When confronted with the lack of documentation for counts on October 29, 2014, Grievant and Officer Foley stated that the counts had been conducted and could be verified by reviewing the videotapes from that day.  Grievant alleged that he and Officer Foley counted each inmate and entered the totals on the count sheets. No explanation was given for the inaccuracy of those counts. Lieutenant Shelton stressed that the policy and procedures require documentation of the counts which might prove crucial to verify when an inmate was first missing.


21.
When reviewed, the Master Count Sheets for the RSAT Unit for October 28 and 29, 2014, indicated that errors had been made during those counts by both shifts.


22.
After reviewing the documentation and talking with Grievant, Lieutenant Shelton gave a written recommendation to the Deputy Warden that Grievant receive a three-day suspension based upon the failure to conduct accurate and procedurally correct counts on October 29 and 30, 2014, along with Grievant’s prior work record. Respondent’s Exhibit 2.

23.
Grievant’s prior performance record included the following:

·  A written reprimand dated October 2, 2014, for carrying and using an unauthorized personal cell phone, while on duty monitoring an inmate at a local hospital.
· A special Employment Performance Appraisal 2 dated May 7, 2014, for the purpose of addressing unacceptable attendance practices.
· An Employee Performance Appraisal three rating of “needs improvement” for the employment year beginning January 1, 2013 through December 31, 2013. Among the issues that were found to be unsatisfactory were uncompleted paperwork, including errors in incident reports and logging issues that need to be passed on to the next shift.

24.
A predetermination conference was held with Grievant, Warden Vest, and Deputy Warden Perry, on December 22, 2014. At that time, Grievant was advised that a three-day suspension was being considered.


25.
By letter dated December 22, 2014, Grievant was suspended for three days for “continued unacceptable conduct in performance.” Specifically, Grievant was found to have violated Policy Directive 129.00, Progressive Discipline, Section V, Sub Section J:

1. Failure to comply with Policy Directives, Operational Procedures, or Post Orders.

5. Instances of inadequate or unsatisfactory job performance.

14. Failure or delay in following supervisor’s instructions, performing assigned work or otherwise complying with applicable, established written policy or procedures.

32. Falsifying any records whether through misstatement, exaggeration, or concealment of facts.

48. Failure to properly conduct counts.


26.
All the officers in the RSAT Unit who participated in the inaccurate counts conducted on October 28 through October 30, 2014, received discipline ranging from written reprimands to a three-day suspension.
Discussion

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va.500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
 W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


Respondent suspended Grievant for three days because he failed to conduct accurate counts of the inmates on the RSAT Unit on October 28, through October 30, 2014.  Grievant violated DOC Policy Directive 305.00 and Beckley Correctional Center Operational Procedure #2.07 by failing to use the appropriate forms and properly documenting regular and standing counts of inmates in the unit. Grievant does not dispute that the Unit Book was not utilized for the formal standing counts and that the counts for the days in question were in error.


Frequent accurate counts of inmates are an essential part of the security procedures at the Center and other correctional facilities. They help monitor the activities of the inmates and provide early detection if an inmate is missing. Such early detection may prove to be crucial in the apprehension of an escapee. Grievant had been trained regarding these counts and the appropriate procedures that are necessary for them to be done accurately.


Respondent proved the allegations of misconduct of Grievant by a preponderance of the evidence. Consequently, discipline was justified.  Grievant’s main argument is that he should have received a written reprimand like most of the other officers, as opposed to a three-day suspension. 

“The argument that a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


 The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion. Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).


Grievant and Officer Foley were responsible for conducting the counts in the RSAT Unit on October 29 and 30, 2014.  Grievant specifically did not utilize the appropriate documents for verification of the inmates during the standing counts, which is required by DOC policy and operational procedures. Additionally, Respondent demonstrated that Grievant had previously been disciplined for failure to adequately and accurately complete paperwork that was an essential component of his duties. Given the totality of the circumstances, Grievant did not prove that a three-day suspension was clearly excessive or an abuse of discretion even though other officers received a written reprimand. Accordingly, the grievance is DENIED.
Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


2.
Respondent proved the allegations of misconduct of Grievant by a preponderance of the evidence.

3.
The argument that a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was “clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.”  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


 4.
Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion. Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).


5.
Grievant did not prove that a three-day suspension was clearly excessive or an abuse of discretion even though other officers received a written reprimand. 
Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JULY 8, 2015.




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� W. Va. Code § 6C-2-4(a)(4) permits employees who have been suspended without pay to file directly to level three of the grievance procedure.


� Mr. Aliff is a Correctional Officer with the DOC.


� DOP Policy 305.00, "Inmate Counts" states that "all employees have responsibility for the completion of an accurate count, familiarity with possible systems of errors, and to ensure the integrity of the counting process.” Respondent’s Exhibit 4.


� OP #2.07 requires in all counts that, “Each inmate counted must be visually identified by observation of living, breathing flesh.” (Emphasis in original).


� RSAT is an Acronym for the Residential Substance Abuse Treatment Unit. 


� C= Court, M= Medical D= Detention-Jail, etc.


� The witnesses routinely used military time which would have been 1900 hours to 700 hours.  It has been converted to standard time herein. 


� A “standing count” is a “formal count” as set out in DOC Policy 305 and OP # 2.07.


� Grievant asserts that Lieutenant Shelton yelled and cursed at Officer Foley and him in front of inmates and staff during this exchange.  That allegation, while serious, does not mitigate errors and omissions made by Grievant during the counts.


� Respondent's Exhibits 15 through 19.


� Respondent's Exhibits 12, 13, and 14.


� Respondent's Exhibit 1. 
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