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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

J. E.
,



Grievant,

v.






Docket No. 2015-1635-CONS

BERKELEY COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant filed this action against her employer challenging the suspension and termination of her continuing contract of employment.  Grievant filed a challenge to her suspension on February 7, 2015, directly to level three.  Grievant filed a challenge to her termination on June 22, 2015, directly to level three.  The grievances were then consolidated at level three for the purposes of hearing and decision.  The record on appeal includes a transcript, with exhibits, of a pre-termination hearing conducted by the Berkeley County Board of Education on June 16, 2015.  A level three hearing was conducted before the undersigned on July 27, 2015, at the Grievance Board’s Westover office.  Grievant appeared at the hearing without counsel.  Respondent appeared by Laura Sutton, Assistant Superintendent of Schools, and by its counsel, Howard Seufer,Jr., Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on August 31, 2015.


Synopsis


Grievant’s employment was terminated due to incompetency.  This decision by Respondent was based on the findings and recommendation of an evaluation which found that Grievant was 
unfit for duty.  The record also established that Grievant was provided with an improvement plan which might have led to correcting her behavior.  The record established that Grievant was unable to accept the fact that she has difficulty interacting with supervisors, colleagues and students.  In addition, the record established that Grievant was also unable to identify any strategies or accommodations that would allow her to resume her duties as a teacher.  Respondent demonstrated by a preponderance of the evidence that Grievant is incompetent to perform the duties of her position.


The following findings of fact are based on the record of this case.


Findings of Fact


1.
In 2013 and 2014, Grievant was assigned as a Second Grade Teacher at Bedington Elementary School.  In July of 2013, a new principal was assigned to Bedington Elementary.  The new principal, Kim Agee, was charged with implementing changes to the core curriculum and emphasizing the importance of teaching styles in order to promote the core curriculum.


2.
Grievant resisted the changes and, by her own admission, developed an adversarial relationship with Principal Agee.


3.
Principal Agree and other school officials also began to observe behavior that gave rise to significant concerns about Grievant’s performance in the classroom.  The Grievant was observed directing her students to tend to her personal needs, such as retrieving snacks and beverages and re-stocking her mini-fridge.  Grievant was observed as disengaged from her students during critical lesson periods.


4.
In January of 2014, Principal Agee began to receive complaints from parents regarding Grievant’s comments with students in her class.  Grievant made reference to wearing her birthday suit beneath her pajamas and proceeded to explain how birthday suit referred to nudity.  Parents approached Principal Agee and requested that their children not be assigned to Grievant’s classroom.  Students were often observed as disinterested with lectures, and Grievant did not appear to recognize this.  Grievant also conveyed to students information that pitted her against the administration.


5.
Near the end of her 2013/2014 school year, Grievant was placed on a Corrective Action Plan that was intended to address concerns about her performance as a classroom teacher.  The plan identified instruction, interaction with students, colleagues and parents, and maintaining current documentation regarding grades and reports as areas of concern.  The Corrective Action Plan also included benchmarks that focused on the quality of daily instruction and lesson planning, and professional conduct.


6.
Grievant was provided with observations from multiple sources, including an academic coach, as well as feedback from Principal Agee.  The Grievant was encouraged to request additional feedback and support as needed.


7.
Grievant signed and acknowledged the Corrective Action Plan on March 11, 2014.  She was given an opportunity to note any objections or concerns about it, but she chose not to do so.  The Corrective Action Plan put Grievant on notice that continued unsatisfactory performance may result in termination of her employment.


8.
During implementation of the Corrective Action Plan, Grievant made a complaint about the manner in which Principal Agee treated her.  In May of 2014, Grievant advised Amy Loring, Director of Staffing and Employee Relations, that Principal Agee had grabbed her arm in October of 2013, approximately six months prior to the Grievant reporting it.


9.
Director Loring investigated the Grievant’s allegations and was unable to determine that Principal Agee had acted inappropriately.  Principal Agee denied the allegations, and there was no corroborating evidence available.  Upon receiving the investigative report stating that harassment had not been established, Grievant did not challenge the finding.


10.
Based upon Director Loring’s observations, it became apparent to her that Grievant was experiencing a high degree of stress, possibly as a result of the requirements of the Corrective Action Plan.


11.
Grievant was referred to the Employee Assistance Program.  She was assessed at Brook Lane Health Services in Hagerstown, Maryland.  A written report was prepared by Dr. Mike Shea, a licensed certified social worker.


12.
Dr. Shea noted that Grievant was experiencing Borderline Personality Disorder, and that was having a significant impact upon the Grievant’s perception of the need for the Corrective Action Plan.  Dr. Shea noted that Grievant was spending considerable energy fighting the person versus addressing the issue.  Dr. Shea made a number of recommendations, several of which stressed the importance of the Grievant developing strategies to satisfy the requirements of the Corrective Action Plan.


13.
On August 12, 2015, Grievant appeared for a meeting with Assistant Superintendent Sutton, Director of Human Resources Long, Principal Agee and WVEA representative, Wendy Byrd.  During the meeting, Grievant exhibited unusual behavior.  She glared at meeting participants, failed to respond to questions, and engaged in other non-communicative behavior.  It was established that Grievant had taken no steps to comply with her Corrective Action Plan.


14.
As a result of Grievant’s behavior during the August 12, 2015, meeting,  Grievant was placed on paid administrative leave pending the outcome of a fitness-for-duty evaluation to be performed by Dr. Cooper-Lehki at West Virginia University’s Chestnut Ridge Medical Center in Morgantown, West Virginia.  


15.
Dr. Cooper-Lehki prepared a written report which summarized two key opinions, with a reasonable degree of medical certainty, that Grievant suffers from Borderline Personality Disorder, and that Grievant’s symptoms interfere with her job performance and were unlikely to improve in the foreseeable future.  Dr. Cooper-Lehki explained that Borderline Personality Disorder is a mental illness marked by unstable moods, behaviors and relationships.  People who have Borderline Personality Disorder suffer from problems with regulating emotions, impulsive and reckless behavior, and unstable relationships with other people.


16.
Dr. Cooper-Lehki also advised that Grievant had been hospitalized for severe depression and suicidal ideation.  Dr. Cooper-Lehki advised that Grievant’s Borderline Personality Disorder interfered with her mental and emotionally stability and her capacity to perform duties as a Second Grade Teacher.  Dr. Cooper-Lehki recommended further psychiatric treatment; however, this treatment would not result in Grievant being able to resume her duties.


17.
Dr. Cooper-Lehki’s report was provided to the Respondent in January of 2015.  Following review of this report, the Superintendent arranged a meeting with Grievant and her counsel.  This meeting was held on February 24, 2015.


18.
At the meeting, a copy of Dr. Cooper-Lehki’s report was provided to the Grievant and her counsel.  The Superintendent advised them that he was suspending the Grievant, without pay, and that he would recommend to the Board that Grievant’s employment be terminated, based upon her inability to perform the essential functions of her position. 


19.
During the meeting, Grievant’s counsel requested additional time to have another evaluation performed.  The Superintendent granted this request and, eventually, the Grievant was scheduled to be evaluated by another expert on March 31, 2015.  After waiting nearly four months for the Grievant and counsel to submit additional information, the Superintendent advised Grievant that a hearing would be held by the Board of Education on June 15, 2015.  Grievant’s counsel withdrew from representing her before the hearing took place. 


20.
The Board held its hearing on June 16, 2015, and Grievant was given an opportunity to provide any additional information for the Board’s consideration.  Grievant did not provide any information to rebut the findings and opinions provided by Dr. Cooper-Lehki.  After receiving testimony, reviewing documentation, and deliberation, the Board  of Education adopted the recommendation of the Superintendent and terminated Grievant’s employment.


21.
The record established that a pervasive symptom of Borderline Personality Disorder is inability to accept constructive criticism.  Individuals with Borderline Personality Disorder tend to blame others and have difficulty accepting responsibility for their own actions.  


22.
Dr. Cooper-Lehki confirmed that she did not expect the Grievant’s symptoms to improve, given that intensive psychiatric treatment is typically unsuccessful.


23.
The record established that Grievant had repeatedly disturbed, and in some cases intimidated, fellow teachers by visiting their homes, repeatedly calling them on the phone, making negative and untrue comments about the school and its staff and, in one instance, sending alarming text messages to a teacher’s adult son who lived in another state.  Grievant did not deny her behavior.


Discussion


As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  It may not be determined by the number of the witnesses, but by the greater weight of the evidence, which does not necessarily mean the greater number of witnesses, but the opportunity for knowledge, information possessed, and manner of testifying determines the weight of the testimony.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


W. Va. Code § 18A-2-7 provides that “[t]he superintendent, subject only to approval of the board, shall have authority to assign, transfer, promote, demote or suspend school personnel and to recommend their dismissal pursuant to provisions of this chapter.”  W. Va. Code § 18A-2-8 goes on to state, in part, that:

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.


Dismissal of an employee under W. Va. Code § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.”  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907 (2009).


The West Virginia Supreme Court of Appeals has found reversible error in the event an administrative law judge does not assess whether Grievant’s behavior was correctable pursuant to the State Board of Education Policy 5300.
  Maxey, supra.  In addition, “[f]ailure by any board of education to follow the evaluation procedure in West Virginia Board of Education Policy 5300 . . . prohibits such board from discharging, demoting or transferring an employee for reasons having to do with prior misconduct or incompetency that has not been called to the attention of the employee through evaluation, and which is correctable.”  Id.  “A board must follow the West Virginia Board of Education Policy 5300 . . . procedures if the circumstances forming the basis for suspension or discharge are correctable.  The factor triggering the application of the evaluation procedure and correction period is correctable conduct.  What is correctable conduct does not lend itself to an exact definition but must be understood to mean an offense or conduct which affects professional competency.”  Id.  Policy 5300 “envisions that where a teacher exhibits problematic behavior, the improvement plan is the appropriate tool if the conduct can be corrected.  Only when these legitimate efforts fail is termination justified.”  Id.


The record of this case established that Grievant suffers from Borderline Personality Disorder.  The evidence associated with her condition and her performance as a Second Grade Teacher demonstrates that her condition adversely affected her ability to perform her duties.  Once she was placed on a Corrective Action Plan, her performance and behavior continued to worsen. In addition, the record supports a conclusion that Grievant was provided with an evaluation and an opportunity to correct her behavior.  The record also supports a finding that Grievant’s behavior would appear to be the type that is not correctable.


Grievant was unable to demonstrate that she was fit for duty and able to perform the essential functions of her job.  Grievant’s perception of reality, facts and circumstances would appear to be distorted and unfortunate.  Grievant has had opportunities at two hearings to rebut evidence and testimony regarding her impairment and how that impairment interferes with her ability to perform her job.  Dr. Cooper-Lehki’s opinions regarding the long-lasting nature of the Grievant’s impairment are undisputed, as well as her testimony and opinion about the Grievant’s prognosis.  Throughout these proceedings, not only was the Grievant unable to accept the fact that she had difficulty interacting with her supervisors, colleagues and students, but she was also unable to identify any strategies that would allow her to resume her duties as a Second Grade Teacher.  There was no evidence that she addressed any of the requirements of her Corrective Action Plan, and according to Dr. Cooper-Lehki, the Grievant shows no prospect of improving because she will not accept responsibility for her deficiencies.  


Respondent worked with Grievant in an effort to engage her, to encourage improved performance, and to allow her opportunity to seek alternative treatment or obtain competent rebuttal evidence on the issue of her mental health.  Grievant was placed on paid administrative leave that lasted nearly nine months.  When the Superintendent initially chose to recommend termination of her employment, Grievant was afforded four additional months to present rebuttal evidence regarding her ability to return to work.  None of this evidence was provided to Respondent or the undersigned.  The record demonstrated that Respondent worked with Grievant through a very difficult and unfortunate situation.  In any event, the record also demonstrated that Grievant will not change her behavior if placed back in the Respondent’s schools.  Respondent established, by a preponderance of the evidence, that Grievant is incompetent to teach and that her deficiencies are not correctable.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
In disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence. 156 C.S.R. 1 § 3 (2008); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).


2.
When grounds for a school employee’s dismissal include charges relating to incompetency or conduct which is deemed correctable, the county board must establish that it complied with provisions of West Virginia Department of Education Policy 5310 requiring it to inform the employee of his deficiencies and afford him a reasonable period to improve.  Mason County Bd. of Educ. v. State Supt. of Schools, 165 W. Va. 732, 739, 274 S.E.2d 435, 439 (1980); See also Maxey v. McDowell County Board of Education, 575 S.E.2d 278, 2002 W.Va. LEXIS 226 (2002).


3.
County boards of education have the burden of proof to show that conduct was not and is not correctable.  Maxey, supra.


4.
Respondent established that Grievant’s conduct was not and is not correctable.


5.
An employee of a county board of education may be suspended or dismissed only for immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a nolo contendere to a felony charge.  W. Va. Code § 18A-2-8.


6.
Respondent established by a preponderance of the evidence that Grievant is incompetent to carry out her duties as a Second Grade Teacher.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
 September 21, 2015                           
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�Due to the discussion of sensitive medical information in this case, the undersigned has chosen to identify Grievant by her initials. 


�That policy is now referred to as Policy 5310, 126 C.S.R. 142.  It is worth noting that the legislature codified the specific improvement plan language from Policy 5300 in W. Va. Code § 18A-2-12a(b)(6).






