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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

WILLIAM E. DANIELS,



Grievant,

v. 






DOCKET NO. 2015-0307-DOT

DIVISION OF HIGHWAYS,



Respondent, and

EVERETT NEFF,



Intervenor.











DECISION

Grievant, William E. Daniels, filed this grievance against his employer, the Division of Highways, on September 22, 2014, challenging the selection of another employee for a Transportation Crew Supervisor I position.   As relief, Grievant seeks, “an explanation of why he was awarded this position, and what qualifies him over me?”


A conference was held at level one on October 20, 2014, and a decision denying the grievance at that level was issued on November 7, 2014.  Grievant appealed to level two on November 17, 2014, and a mediation session was held at level two on April 7, 2015.  Grievant appealed to level three on April 15, 2015, and a level three hearing was held before the undersigned Administrative Law Judge on September 2, 2015.  Grievant appeared pro se, and Respondent was represented by Jessica R. Church, Attorney, Division of Highways Legal Division.  Intervenor did not appear at the hearing.  This matter became mature for decision on October 2, 2015, the deadline for receipt of Proposed Findings of Fact and Conclusions of Law.  Neither Grievant nor Intervenor submitted written proposals.


Synopsis

This grievance was filed when Grievant was not selected for a posted Transportation Crew Supervisor I position.  Grievant did not demonstrate a flaw in the selection process or that he was the most qualified applicant for the position. 



The following Findings of Fact are made based on the evidence developed at level three.


Findings of Fact

1.
Grievant is employed by the Division of Highways (“DOH”), as an Equipment Operator III, in Wetzel County, West Virginia.  He has been employed by DOH for 21 years, beginning his employment with DOH as part of the bridge crew, then moving to an Equipment Operator II position, and then to his current position.


2.
On May 5, 2014, DOH posted a Transportation Crew Supervisor I vacancy, to be located at the Wetzel County Headquarters.  The posting listed the experience requirements for the position as, “three years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structural steel construction.  Promotional only: five years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structural steel construction, two years of which must have been in a lead worker or supervisory capacity, may be substituted for the above training and experience.”


3.
Seven applications were received for the position, including applications from Grievant, Everett Neff, Paul Wright, and James Soles.  All seven applicants were interviewed by Randy Rush, Highways Administrator for Wetzel County, and Chuck Hartley, on June 12, 2014.


4.
All the applicants were asked the same questions during the interviews, and Mr. Rush and Mr. Hartley made notes on interview sheets as the applicants answered the questions.


5.
Mr. Rush and Mr. Hartley determined that Mr. Soles was the best qualified applicant for the posted position, and he was offered the position.  Mr. Soles declined the position when he was advised that the position would be located in New Martinsville, West Virginia.


6.
Mr. Rush and Mr. Hartley then selected Mr. Neff as the second most qualified applicant, and Mr. Neff accepted the position.


7.
Mr. Rush and Mr. Hartley rated the applicants in seven categories as exceeds qualifications, meets qualifications, or does not meet qualifications.  They rated Grievant and Mr. Wright as meeting all qualifications.  They rated Mr. Neff as exceeding qualifications in the areas of relevant experience and knowledge, skills and abilities, and meeting qualifications in all other areas.  The record does not reflect the ratings of any other applicants.


8.
Mr. Neff was employed by the Division of Corrections as a Correctional Officer at the St. Marys Correctional Center, and he had been employed by the Division of Corrections since October 1, 1999.  For about 10 years, Mr. Neff had been responsible for supervising inmate work crews assigned to assist DOH crews in completing highway maintenance work.  Mr. Neff was responsible for inmate security, making sure the inmates performed the work assigned to them, and keeping track of their time.  Mr. Neff did not perform any highway maintenance work himself.  Prior to his employment with Corrections, Mr. Neff had been an Assistant Manager at two different stores for a total of 13 years, and from June 1994 to August 1997, he had worked as a carpenter for a company in residential construction and remodeling.  He had also worked as a Health Service Worker for two years.


9.
Mr. Neff performed well in the interview, indicating an interest in the job.  He had experience as a supervisor, and he advised Mr. Rush and Mr. Hartley that he had computer skills, with experience using Word, Excel, and Windows 7 and 8.

10.
Mr. Wright is employed by DOH as an Equipment Operator III in Wetzel County.  When Jack Mason retired as Transportation Crew Supervisor I, Mr. Wright was placed in the position temporarily for a little over six months.  Mr. Rush was disappointed with Mr. Wright’s performance in this temporary assignment, as he had expected Mr. Wright to have his day planned, which Mr. Wright did not do.


11.
Grievant has for many years filled in as a Crew Supervisor at DOH when his supervisor was on vacation for one or two weeks every year.  He also supervised crews of employees prior to his employment with DOH, although his employment application does not indicate how long he was employed in a supervisory position.


12.
Grievant took two computer courses over 21 years ago.  He uses a computer everyday, but the record does not reflect his skill level or what programs he has used.  Mr. Rush did not recall that Grievant had related any information on his current computer skills during the interview.


13.
Grievant did not provide in-depth answers to the questions asked during the interview, and indicated that he was interested in the position because he believed he could do the job and it would increase his pay.


14.
Mr. Rush and Mr. Hartley believed that the person placed in this position would need to be competent in using a computer, as DOH was moving toward using a new system for time sheets, and the person in this position would need to go online daily.  They believed Mr. Neff was more capable in this area than Grievant.

Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).



Grievant’s argument was that Mr. Neff’s supervision of inmate crews for 10 years did not qualify as experience in highway maintenance, and accordingly, Mr. Neff did not have the required experience for the position as set forth in the posting.  Grievant admitted, however, that even had Mr. Neff not been selected, he believed Mr. Wright was more qualified than he and should have been awarded the position, rather than himself or Mr. Neff.


Grievant bore the burden in this grievance not of raising questions regarding Intervenor’s qualifications, but of proving that Intervenor did not meet the requirements for the position.  Respondent determined that Mr. Neff was more than qualified for the position.  Grievant did not present any witnesses with expertise in interpretation of the minimum requirements for the position to dispute this conclusion.  Without this evidence, the undersigned cannot conclude that Mr. Neff’s 10 years of experience supervising inmate crews did not qualify as experience in highway maintenance.  Mr. Neff’s supervisory experience clearly exceeded Grievant’s, and he performed better in the interview than Grievant.  Moreover, as previously noted, Grievant did not demonstrate that he was the most qualified applicant for the posted position and should be placed in the position.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).


6.
Grievant failed to demonstrate that the successful applicant was not qualified for the position, or that there was any flaw in the selection process.


7.
Grievant failed to demonstrate that he was the most qualified applicant for the position.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
November 12, 2015
�  Mr. Rush testified that there were six applicants.  The documents placed into the record indicate that there were six internal applicants, all of whom were interviewed, and one external applicant.






