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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

RICHARD F. PETERSEN,



Grievant,

v. 






DOCKET NO. 2014-1625-PSCWVU    

WEST VIRGINIA UNIVERSITY

POTOMAC STATE COLLEGE,



Respondent.






DECISION

Grievant, Richard F. Petersen, filed a grievance against his employer, the Potomac State College Division of West Virginia University, on May 27, 2014, when he was not promoted to the rank of Associate Professor or granted tenure, and was given a terminal contract.  As relief, Grievant sought promotion to Associate Professor and tenure.


A hearing was held at level one on June 9, 2014, and the grievance was denied at that level on June 30, 2014.  Grievant appealed to level two on July 3, 2014, and a mediation session was held on September 16, 2014.  Grievant appealed to level three on October 8, 2014, and a level three hearing was held before the undersigned Administrative Law Judge on February 6, 2015, in the Grievance Board’s Westover office.  Grievant was represented by Jacques R. Williams, Esquire, Hamstead Williams and Shook PLLC, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  Both parties submitted Proposed Findings of Fact and Conclusions of Law, and this matter became mature for decision on February 23, 2015.





Synopsis

Grievant applied for tenure, and promotion to Associate Professor at Potomac State College.  His Department Chair and the College-Wide Review Committee supported his promotion and tenure requests.  The Potomac State College Campus Provost supported Grievant’s award of tenure, but not promotion, and the West Virginia University Provost denied both the tenure and promotion requests.  Grievant demonstrated that the Campus Provost and West Virginia University Provost misapplied the Potomac State College Guidelines when they determined that Grievant was required to have a preponderance of good or excellent ratings in his third area of institutional concern, professional growth and development.  Grievant also demonstrated that Respondent acted in an arbitrary and capricious manner and contrary to the applicable guidelines for promotion and tenure, by completely disregarding the ratings in service he had received for five years on his annual evaluations and promotion and tenure review, and advising him for the first time that his service activities were not sufficient to justify the ratings of good and excellent he had received.  Grievant demonstrated that Respondent acted in an arbitrary and capricious manner in denying his applications for promotion and tenure.

The following Findings of Fact are made based on the evidence presented at levels one and three.


Findings of Fact

1.
Grievant holds a Ph.D. in mathematics, and has been employed by Respondent, West Virginia University (“WVU”), as an Assistant Professor of Mathematics in the Department of Mathematics at the Potomac State College Division (“PSC”), since the fall of 2008.


2.
Grievant’s appointment letter dated May 6, 2008, states that the position is a full-time, tenure-track position, beginning August 16, 2008, and that Grievant’s critical year for purposes of achieving tenure is the 2013-2014 academic year.  The appointment letter states that “[t]eaching, service, and professional growth and development are required for tenure and promotion.  Successful teaching is an expectation for all faculty who are assigned to teach.  As a criterion for either tenure or promotion, significant contributions will have been made in teaching.”  The appointment letter provides no explanation of what is expected in the areas of service or professional growth and development (“PG&D”), but merely references the applicable WVU and PSC Guidelines.  Grievant was advised in this letter that if he did not achieve tenure in his critical year, he would be given a terminal contract for the next year.


3.
Grievant submitted an application for promotion to Associate Professor in early 2014, and an application for tenure.


4.
 WVU has in place Policies and Procedures for Annual Faculty Evaluation, Promotion and Tenure (“WVU Guidelines”) which are applicable to faculty at PSC.  PSC also has in place Guidelines for Annual Evaluation, Promotion and Tenure (“PSC Guidelines”).  The PSC Guidelines may be more stringent than WVU’s, but may not be less stringent.


5.
The WVU Guidelines state that:

In order to be recommended for promotion, a tenured or tenure-track faculty member normally will be expected to demonstrate significant contributions in two of the following areas: teaching in the classroom or other settings, research, and service.  In the third area of endeavor, the faculty member will be expected to make reasonable contributions.  The areas of significant contribution in which each faculty member is expected to perform will be identified in the letter of appointment, or modified in a subsequent document.


6.
The PSC Guidelines state that:

Teaching, professional growth and development, and service constitute the heart of the mission of Potomac State College of West Virginia University.  Faculty responsibilities are defined in terms of activities undertaken in each of these three areas.  Therefore, faculty evaluation is based primarily upon a review of performance in these areas.


. . .

Because of Potomac State College’s mission as a teaching institution, with instructional loads of fifteen (15) credit or contact hours, original research is not required of all faculty, unless specifically designated by a memorandum of understanding or some other official indication, such as released time.


7.
The PSC Guidelines state with regard to service activities that:

acceptable service activities shall include, but not be exclusive to, activities  relevant to the following: (1) duties essential to the faculty member’s academic department that are not teaching related; (2) active participation in the governance structure of the College including, but not exclusively, serving on Potomac State College committees and councils, performing administrative assignments, and serving as a Potomac State College representative on University and State level councils and committees; (3) services relevant to the faculty member’s area(s) of expertise that are provided to groups and/or agencies within Potomac State College’s service area, the State of West Virginia, and/or the nation; and (4) participation in Potomac State College activities designed to promote the College or designed to enhance the academic experiences of Potomac State’s students in which the faculty member’s participation contributes to said promotion or enhancement.  No Potomac State College faculty member shall be judged as excellent or good in service whose service activities do not cover at least three of the four areas outlined above; to be judged as making excellent or good in service, those activities must include item (3); however, rare exceptions to the normal practice may occur when a faculty member provides extraordinary and extended service to the College in one specific area of service or when a faculty member provides exceptional service in two areas.

Emphasis in original.


8.
The PSC Guidelines state with regard to annual evaluations that:

The performance of individual faculty members is evaluated annually throughout their career at Potomac State College of West Virginia University.  These written evaluations, which are required for all full-time and adjunct faculty members, provide individuals with a written record of past performance, accomplishments, and continuing expectations, an ongoing critique or strengths and weaknesses, and documents that support recommendations and assignments, sabbatical and other leaves of absence, and performance-based salary increases.  The primary purpose of these annual evaluations is to assist individual faculty members in developing their talents and expertise to the maximum extent possible, and in promoting continuing productivity over the course of their careers, consistent with the role and mission of the University.

The Division Chair, the College-Wide Review Committee, and the PSC Campus Provost are charged with preparation of faculty annual evaluations.  The annual evaluations are not subject to approval by the WVU President or Provost, or any other WVU personnel.


9.
The PSC Guidelines state with regard to tenure-track faculty that the “annual evaluation provides an assessment of performance and develops information concerning the faculty member’s progress toward promotion and tenure.  It communicates areas of strength and alerts the faculty member to performance deficiencies at the earliest possible time.”  Annual evaluations of the three mission areas are to rate the faculty member’s performance as “Excellent [characterizing performance of high merit], Good [characterizing performance of merit], Satisfactory [characterizing performance sufficient to justify continuation but not to justify promotion or tenure], or Unsatisfactory.  Based on these descriptors, a faculty member with a preponderance of ‘satisfactory’ or ‘unsatisfactory’ ratings, particularly in an area in which significant or important contributions are required, would not qualify for promotion or tenure.”


10.
The PSC Guidelines state that:

The assessments provided by annual reviews should be a basis for those periodic recommendations forwarded to the University Provost which relate to promotion, tenure, or negative action.  Positive recommendation for promotion and/or tenure should be supported both (a) by a series of annual reviews above the “satisfactory” level, and (b) beyond those reviews, by performance which is judged to meet the more rigorous standard of “significant or important contributions”  (see below).


11.
The criteria for promotion or tenure are set out in the PSC Guidelines as

follows:

In order to be recommended for tenure or promotion, a faculty member normally will be expected to demonstrate significant contributions in teaching in the classroom or other settings, important contributions in either professional growth and development or service, and reasonable contributions in the third area of expectation. . . .

In the teaching context, “significant contributions” are those which meet or exceed those of peer recently (normally, within the immediately previous two-year period) achieving similar promotion and/or tenure who are respected for their contributions in teaching at Potomac State College of West Virginia University. . . . The term “important contributions” in either professional growth and development or service means performance that demonstrates realization of commitment to that area of institutional interest.  A candidate for tenure normally will be expected to demonstrate reasonable contributions in the third area of institutional concern.


. . .

For faculty who have service as an area of important contribution, service activities provided for the benefit of citizens of the State will receive primary emphasis when reviewed for promotion purposes.  While service to the University and professions are worthy of consideration in this context, normally a faculty member must have significant service activities, which can include the creation and direction of service-learning projects, directed to the citizens of West Virginia.  Exceptions to this normal practice may occur when a faculty member provides extraordinary and extended service to the University, profession, or on a national or international level.  Such exceptions should be identified in the letter of appointment or subsequent documents.

The decision to accept a recommendation for or against retention or the awarding of tenure shall rest on both the current and projected program needs and circumstances of the division, College, and the University, and on the strengths and limitations of the faculty member as established in the annual evaluation process.
Emphasis added.


12.
The PSC Guidelines state that applications for promotion and tenure are subject to four levels of review: the Division Chair, the College-Wide Review Committee, the Campus Provost at PSC, and the WVU Provost.


13
Grievant was required to demonstrate significant contributions in teaching, important contributions in service, and reasonable contributions in PG&D in order to achieve tenure and to be promoted.


14.
The College-Wide Review Committee and the Division Chair recommended that Grievant be promoted to Associate Professor and awarded tenure.  The Campus Provost recommended that Grievant be awarded tenure, but he recommended that Grievant not be promoted.  The WVU Provost denied Grievant’s application for promotion and tenure, and Grievant received a terminal contract for the 2014-2015 academic year.


15.
Grievant’s teaching was determined by all reviewers to meet the applicable standard for promotion and for tenure.  On his annual evaluations and promotion and tenure review Grievant received 10 ratings of good, 7 ratings of excellent, and 1 satisfactory rating over the preceding five years in the area of teaching.  The WVU Provost’s letter denying promotion and tenure stated that the ratings of Grievant’s teaching by his colleagues over the years, “indicate that you have made significant contributions to the instructional mission of Potomac State College.  You are to be commended for your contribution to an area that is vital to the academic mission of your unit.”


16.
Grievant’s ratings in his 2009 initial evaluation for the period from August through December 2008, in the area of service were satisfactory by the Division Chair, good by the Campus-Wide Review Committee, and good by PSC Campus Provost Kerry S. Odell.  Grievant’s ratings in his 2009 annual evaluation in the area of PG&D were satisfactory across the board.  PSC Campus Provost Odell noted in this evaluation and in all subsequent evaluations that “your annual evaluations must show a preponderance of good to excellent ratings in all review areas” in order to be promoted or awarded tenure.  PSC Campus Provost Odell specifically noted under service that Grievant had attended college sponsored concerts and the holiday open house, but did not state that these activities were not considered service. PSC Campus Provost Odell made suggestions to Grievant for improvement in all areas.  PSC Campus Provost Odell did not indicate to Grievant that any of his activities were not sufficiently documented.


17.
Grievant’s ratings in his 2010 evaluation for the period from January through August 2009, in the area of service were excellent by the Division Chair, good by the Campus-Wide Review Committee, and good by PSC Campus Provost Odell.  Grievant’s ratings in his 2010 annual evaluation in the area of PG&D were satisfactory across the board.  PSC Campus Provost Odell reviewed Grievant’s service activities in making his evaluation of Grievant’s performance, specifically noting that Grievant “provided valuable service to the college through your work on developmental mathematics courses and placement testing.  You assisted with the 2009 Regional Math Field Day which is an important service to public school students in this region.”  PSC Campus Provost Odell also noted that Grievant had “participated in the numerous student activities, including athletic events, student advising and registration sessions, student recognition day, and graduation to name a few.”  PSC Campus Provost Odell made suggestions to Grievant for improvement in all areas, and noted that Grievant had “obtained membership in four professional organizations,” as had been suggested in the preceding year’s evaluation.  PSC Campus Provost Odell encouraged Grievant to pursue ways to improve his documentation of his efforts.


18.
Grievant’s ratings in his 2011 annual evaluation for the period from August 2009 to August 2010, in the area of service were good by the Division Chair, good by the Campus-Wide Review Committee, and good by PSC Campus Provost Odell.  Grievant’s ratings in his 2011 annual evaluation in the area of PG&D were unsatisfactory by the Division Chair, and satisfactory by the Campus-Wide Review Committee and PSC Campus Provost Odell.  PSC Campus Provost Odell reviewed Grievant’s service activities in making his evaluation of Grievant’s performance, specifically noting that Grievant “provided valuable service to the college through your work on developmental mathematics courses and the revision of associated courses and course materials.”  PSC Campus Provost Odell also noted Grievant’s participation in “numerous student activities, including athletic events, student advising and registration sessions, student recognition day, and graduation.”  PSC Campus Provost Odell encouraged Grievant to “work with your faculty colleagues and your Division Chair to identify ways in which you might provide service to the university, your professional organizations, and the community,” but offered no specific suggestions, nor did he state that he found Grievant’s service lacking.  With regard to PG&D, PSC Campus Provost Odell suggested that Grievant “seek out opportunities for engagement in your discipline perhaps by attending meetings or workshops associated with the professional organization to which you belong,” and he encouraged Grievant to “seek professional development funds offered by the College to support such efforts.”  He encouraged Grievant to “strengthen your professional growth and development efforts as well as your service to the University and to the community,” and reminded Grievant that “[t]he primary evidence to be weighed must be contained in the faculty member’s personnel file.”  PSC Campus Provost Odell did not provide other specific suggestions for improvement, nor did he indicate that Grievant’s documentation was lacking.


19.
Grievant’s ratings in his 2012 annual evaluation for the period from August 2010 to August 2011, in the area of service were good by the Division Chair, good by the Campus-Wide Review Committee, and good by PSC Campus Provost Odell.  Grievant’s ratings in his 2012 annual evaluation in the area of PG&D were good by the Division Chair and the Campus-Wide Review Committee, and satisfactory by PSC Campus Provost Odell.  PSC Campus Provost Odell reviewed Grievant’s service activities in making his evaluation of Grievant’s performance, specifically noting that Grievant “provided valuable service to the college through your work on developmental mathematics courses and the revision of associated courses and course materials.”  PSC Campus Provost Odell also noted Grievant’s participation in “a very large number of student activities, including athletic events, student advising and registration sessions, student recognition day, and graduation,” and his assistance with “the After School Program at the Keyser United Methodist Church and the Catamounts Against Tobacco Group.”  PSC Campus Provost Odell did not make any suggestions for improvement in Grievant’s service activities, nor did he indicate that Grievant had not provided adequate documentation of his service activities.  PSC Campus Provost Odell stated that “[a]s suggested last year, you have strengthened your service contributions.”  With regard to PG&D, PSC Campus Provost Odell suggested that Grievant “seek out opportunities for engagement in your discipline, perhaps by attending additional meetings or workshops associated with the professional organization to which you belong,” and he encouraged Grievant to “seek professional development funds offered by the College to support such efforts.”  He encouraged Grievant “to strengthen your professional growth and development efforts as you will need to show a preponderance of good to excellent ratings in all review areas to be tenured and promoted.”  (Emphasis in original).


20.
Grievant’s ratings in his 2013 annual evaluation for the period from August 2011 to August 2012, in the area of service were excellent by the Division Chair, excellent by the Campus-Wide Review Committee, and excellent by the new Campus Provost at PSC, Leonard A. Colelli.  His ratings in his 2013 annual evaluation in the area of PG&D were satisfactory across the board.  PSC Campus Provost Colelli noted that Grievant “participated in a large number of student activities, covered classes for peer faculty when they couldn’t be on campus, assumed a leadership position as Coordinator for MATH 90 (including the development of common pretests and final exams for fall 2011 and spring 2012 classes), served as the PSC contact person for the WV Council of Teachers of Mathematics, assisted with our recent efforts to improve developmental math education at PSC, and assisted with an after-school program at the United Methodist Church of Keyser on Wednesday evenings.”  PSC Campus Provost Colelli did not indicate that any of these activities did not fall within the service area, or that Grievant had not provided sufficient documentation to support any of the service activities.  PSC Campus Provost Colelli made specific suggestions for improvement in teaching, and stated with regard to service, “please be advised that additional breadth and depth of experiences will be expected in this area for promotion to the associate professor level.  Please consider service on additional college level committees and state or national level committees (some in leadership positions) in your field of expertise.”  PSC Campus Provost Colelli stated with regard to PG&D, “much more will be expected in order to meet expectations for tenure and promotion to the next academic level,” and made specific suggestions.


21.
Grievant’s application for promotion and tenure indicate that in the spring of 2013, Grievant added service on the Mathematics Search Committee to his service activities, and in August of 2013 he began chairing the Service Committee, and added membership on the Assessment Council.  In the fall of 2012 he tutored the PSC Women’s Soccer Team in mathematics four times.  In the spring of 2013 he presented Seven Bridges of Konigsberg problem at the STEM festival.


22.
Grievant’s ratings in his 2014 promotion and tenure review in the area of service were excellent by the Division Chair, excellent by the Campus-Wide Review Committee, and satisfactory by PSC Campus Provost Colelli.  Grievant’s ratings in his 2014 promotion and tenure review in the area of PG&D were good by the Division Chair, good by the Campus-Wide Review Committee, and satisfactory by PSC Campus Provost Colelli.


23.
PSC Campus Provost Colelli stated that his ratings in the 2014 promotion and tenure review were “summative,” for the preceding five years.  PSC Campus Provost Colelli observed that Grievant had received 6 ratings of excellent in service over the years, 10 ratings of good, and 1 rating of satisfactory.  He did not accept these ratings, however; rather he reviewed all of Grievant’s service activities anew, and told Grievant for the first time that:

at least 23 of your noted service activities were inappropriately categorized, actually belonging in the Professional Growth & Development and Teaching sections of your report indicating a possible misunderstanding of the concept of service.  Further, accentuating this misunderstanding, are the 349 activities beginning with the word “attended” a majority of which were associated with PSC-related athletic and performing arts events.  While these activities are admirable, there currently is no performance category in the evaluation guidelines for rating school spirit.


Essentially, 21 of your listings are considered appropriate service activities, and only 5 of these were documented with supporting materials in your Faculty Report.  Those that were documented include effective service on a college-wide committee (Instructional Resources) and a division committee (Mathematics Search Committee), development of the trigonometry section of an “upper level math placement” test (during Spring 2011 semester), a presentation (Seven Bridges of Konigsberg) activity at the 1st Annual Mineral County STEM Festival, and assistance with an “After School Program” at the First United Methodist Church (in Keyser, WV) during the 2012-2013 school year.  Although undocumented, I know and appreciate your leadership service as Developmental Math Coordinator as well as your assistance with a re-design of our developmental mathematics sequence during the Summer of 2013.


. . .

Unfortunately, it does not appear that a majority of the service activities included in your Faculty Report are appropriate, and many of the activities deemed appropriate were undocumented.


Further, it is my expectation that the breadth and depth of activity in service will increase at each level of the promotion process.  Correspondingly, the expectation of what constitutes “important contributions” will also expand at each succeeding level.


PSC Campus Provost Colelli concluded:

I support a tenure decision because even though my summative service rating for you is “satisfactory,” the preponderance of chair, CWRC, and provost ratings in the most critical performance areas (teaching and service) meet the ‘good to excellent’ threshold identified in the Potomac State College Guidelines for Annual Faculty Evaluation, Promotion and Tenure.  There is also some confusion in the “Guidelines” regarding the minimum performance rating in the least critical area (PG&D) that will qualify as a “reasonable accomplishment” for tenure.


I do not support a promotion decision at this time because, unlike tenure, promotion is not a requirement for employment at Potomac State College, and therefore, more discretion regarding expectations can be applied to promotion decisions.  It is my opinion that promotion is a privilege earned by consistently meritorious or highly meritorious performance in ALL performance areas with increasing expectations (breadth and depth) at each academic level.  It is also my judgment that your current level of performance may be acceptable for the assistant professor level, but thus far, you have not demonstrated an acceptable level of growth (breadth or depth of performance) in the service or professional growth & development areas to warrant promotion to the rank of associate professor.

Emphasis in original.


24.
Over the period from 2009 through 2013, Grievant received 2 ratings of satisfactory in the area of service on his annual evaluations and promotion and tenure review, 10 ratings of good, and 6 ratings of excellent.  Grievant had a preponderance of good and excellent ratings in service during his employment at the PSC Division of WVU.


25.
Over the period from 2008 through 2013, Grievant received 1 unsatisfactory rating in the area of PG&D, 13 ratings of satisfactory, and 4 ratings of good.  Grievant has a preponderance of satisfactory ratings in PG&D.


26.
If the ratings in the three areas of evaluation are combined, over the period from 2008 through 2013, Grievant received 37 ratings of good or excellent on his annual evaluations, and 17 ratings of satisfactory or unsatisfactory.


27.
In evaluating whether Grievant should be promoted, PSC Campus Provost Colelli gave no weight to the annual evaluations of Grievant’s service from 2008 through 2013. He did not use the annual evaluations as “a basis for those periodic recommendations forwarded to the University Provost which relate to promotion, tenure, or negative action.”


28.
PSC Campus Provost Colelli testified at the level three hearing that it was a mistake on his part to recommend tenure for Grievant, and he was still new to the position at the time and was not as familiar with the PSC Guidelines.  He also performed the 2013 annual evaluation without being familiar with the PSC Guidelines.


29.
C. B. Wilson, Associate Provost for Academic Personnel, reviewed Grievant’s promotion file, and met with Provost Michele G. Wheatley.  Associate Provost Wilson drafted Provost Wheatley’s decision denying Grievant’s request for promotion and tenure.  The decision states that the “decision has been based upon the totality of the evaluation file regardless of the statements, votes, or recommendations of a committee or an individual.”  In the area of service, Provost Wheatley’s letter states that she agrees with the PSC Campus Provost’s “career rating” of satisfactory.  The letter states that “many of the activities listed in your Vita-FAR are not service-related at all.  Many are instructional.  Attendance at faculty meetings is not ‘service’ for these purposes.  Attendance at campus athletic and arts events should not even be listed, although support of student activities is important. . . . the WVU Guidelines indicate, ‘[s]ervice contributions considered for evaluation are those which are within a person’s professional expertise as a faculty member, and performed with one’s university affiliation identified.’”  Provost Wheatley determined that for the fall of 2008 the six math review sessions listed as service, substitute teaching for a math colleague four times, and attending faculty meetings and other campus events did not qualify as service, leaving only service on one college committee as an acceptable service activity.  For the spring of 2009, Provost Wheatley accepted as qualified service activities service on two committees (category 2 in the PSC Guidelines) and involvement with Math Field Day (category 3 in the PSC Guidelines), disqualifying as service activities related to Grievant’s instructional role, which she stated should be listed as teaching, attendance at a seminar, which should be listed under PG&D, and attendance at faculty meetings and student activities.  For the 2011 annual evaluation, Provost Wheatley gave Grievant credit for a category 1 service activity, three category 2 service activities, and possibly two category 4 service activities, finding no listed service activities qualified as category 3.  Similar analysis of the remaining years resulted in Provost Wheatley disqualifing many of Grievant’s service activities.


30.
Provost Wheatley concluded, “although your colleagues’ assessment of your record indicates otherwise, my observation, based on the PSC guidelines themselves, is that your six year record of service should actually show ten ratings of satisfactory, three ratings of good, and five ratings of excellent.”


31.
Provost Wheatley completely disregarded the ratings Grievant received on his annual evaluations and substituted her own ratings for each year, without providing Grievant any notice or opportunity to improve.


32.
PSC Campus Provost Colelli was confused by the recommendation of promotion and tenure by the Division Chair and the Campus-Wide Review Committee, because Grievant did not have a preponderance of good or excellent ratings in PG&D as he believed was required by the PSC Guidelines.  He asked the Associate Dean at PSC, a 25-year faculty member, about this, and was told that it was the practice at PSC to require no more than a satisfactory rating in the third area of focus.  PSC Campus Provost Colelli concluded that the Associate Dean had provided him with bad information because his own review of the files of faculty members promoted at PSC over the preceding five or six years showed that one person was promoted with a satisfactory rating in the third area of focus, and all others promoted had ratings of good or excellent in all three areas.  When asked whether the Associate Dean’s information would only be proven to be incorrect if no one with a satisfactory rating in the third area had been promoted, he did not agree with this.


33.
PSC Campus Provost Colelli’s interpretation of the term reasonable is that it has nothing to do with the ratings of satisfactory, good or excellent, but rather, it represents the amount of time and effort a faculty member should expend in an area.


34.
Associate Provost Wilson’s interpretation of the phrase reasonable contributions, as it is used in the WVU Guidelines, is that it equates to ratings of satisfactory.  Provost Wheatley’s letter denying Grievant’s application for promotion and tenure states that Grievant’s “record indicates that you have made reasonable contributions in the area of professional growth.”


35.
PSC has promoted a faculty member in the last five or six years who was rated as satisfactory in the third area of focus.

36.
Three PSC faculty members testified at the level three hearing.  They had all been employed at PSC for more than 30 years and had all served on the Campus-Wide Review Committee for many years at various times.  All three faculty members believed that, in order for a PSC faculty member to be promoted or receive tenure, the faculty member was not required to receive a preponderance of good or excellent ratings in the third area of institutional concern, which in this case was PG&D, but that a preponderance of satisfactory ratings was sufficient, which equated to a reasonable contribution.  Their interpretation of the term reasonable, as it is used in the PSC Guidelines, is that it equates to satisfactory.


37.
Grievant had been told by members of the College-Wide Review Committee throughout his employment that his ratings in PG&D did not have to exceed satisfactory in order to achieve promotion and tenure, and he believed this to be the requirement.


38.
The three PSC faculty members who testified at the level three hearing also believed that Grievant’s attendance at athletic events, student concerts, and graduation qualified as service, even though it might not receive much weight.

Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


 "The decisional subjective process by which promotion and tenure are awarded or denied is best left to the professional judgement of those presumed to possess a special competency in making the evaluation unless shown to be arbitrary and capricious or clearly wrong." Cohen v. W. Va. Univ., Docket No. BOR1-86-247-2 (July 7, 1987).  See Siu v. Johnson, 748 F.2d 238 (4th Cir. 1984)(Tenure review is "a subjective, evaluative decisional process by academic professionals." The standard of review is whether the decision is "manifestly arbitrary and capricious.")  See also Carpenter v. Bd. of Trustees/W. Va. Univ., Docket No. 93-BOT-220 (Mar. 18, 1994).  "Deference is granted to the subjective determination made by the official[s] administering the process."  Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995); Gardner v. Bd. of Trustees/Marshall Univ., Docket No. 93-BOT-391 (Aug. 26, 1994).  Thus, the  review of an institution of higher learning promotion decision is "generally limited to an inquiry into whether the process by which such decisions are made conforms to applicable college policy or was otherwise arbitrary and capricious." Harrison, supra; Nelson v. Bd. of Trustees/W. Va. Univ., Docket No. 99-BOT-514 (June 22, 2001); Baroni v. Bd. of Directors/Fairmont State College, Docket No. 92-BOD-271 (Feb. 11, 1993). 


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


Further, “[t]he undersigned ‘is limited to considering the record before the decision-maker at the time of the decision.  An applicant is responsible for informing the decision-maker of [his] qualifications for promotion.  If [he] does not do so at the appropriate time, such data cannot be considered later by an Administrative Law Judge, as the purpose of a promotion grievance is to assess the institution's decision at the time it was made, utilizing the data it had before it.’  Baker v. Bd. of Trustees, Docket No. 97-BOT-359 (Apr. 30, 1998)(citations omitted).  See also, Castiglia v. Bd. of Trustees, Docket No. 97-BOT-360 (May 27, 1998).”  Brozik v. Bd. of Trustees, Docket No. 98-BOT-142 (Nov. 30, 1998).

Finally, it is well established that "[a]n administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dep’t of Transp., Div. of Highways, Docket No. 94-DOH-389 (Dec. 20, 1994); Parsons v. Dep’t of Transp., Docket No. 97-DOH-289 (Oct. 30, 1997).


The first area which will be addressed is whether Grievant was required to have a preponderance of good and excellent ratings in PG&D, as asserted by PSC Campus Provost Colelli.  The only authority for this assertion is the following language from the PSC Guidelines: “[b]ased on these descriptors, a faculty member with a preponderance of ‘satisfactory’ or ‘unsatisfactory’ ratings, particularly in an area in which significant or important contributions are required, would not qualify for promotion or tenure.”  Despite PSC Colelli’s statement when giving the reasons for support of the award of tenure that there is some confusion in the PSC Guidelines regarding this issue, Respondent asserted that this language is not ambiguous, and the PSC Guidelines are more stringent than the WVU Guidelines, which, according to Associate Provost Wilson, require only ratings of satisfactory in the third area of institutional concern.  Respondent asserted that Grievant was repeatedly made aware that he would be required to achieve a higher rating than satisfactory in PG&D by the following language in the Campus Provost’s annual evaluations every year:  “your annual evaluations must show a preponderance of good to excellent ratings in all review areas” in order to be promoted or awarded tenure.  The PSC Campus Provost who authored most of these evaluations was not called to testify to explain what he meant by this sentence.


PSC Campus Provost Colelli asserted that the fact that only one person was promoted at PSC over the last several years with ratings of satisfactory in the third area of concern proves that ratings of satisfactory in the third area are not acceptable.  What this obviously actually proves is that most PSC faculty members who are promoted have achieved ratings above satisfactory in the third area, but a PSC faculty member may be promoted with ratings of satisfactory in the third area. 


PSC Campus Provost Colelli, who has only been at PSC for two years, and did not indicate that he possessed any other experience or expertise in interpretation of the PSC Guidelines, also asserted that when the PSC Guidelines state that reasonable contributions are required in the third area, this relates to the amount of time that should be devoted to this area.  Every other witness who testified regarding the meaning of reasonable contributions had many years of experience with the PSC Guidelines, and stated that reasonable contributions had always been equated to satisfactory ratings.  Respondent pointed to no statute, rule, regulation, guideline, policy or practice which states that the PSC Campus Provost is charged with the final interpretation of the PSC Guidelines, nor does the PSC Campus Provost have authority to set a higher standard than the PSC Guidelines.


If the above-quoted language is read as PSC Campus Provost Colelli has read it, it makes no sense.  If a faculty member is required to have a preponderance of good or excellent ratings in all three areas, then the phrase, “particularly in an area in which significant or important contributions are required,” has no meaning, and there would be no reason for that phrase to be included.  The only rational reading of this language which gives meaning to all the words used is that when the cumulative ratings on the annual evaluations over the years in all review areas are considered, a faculty member who has a preponderance of satisfactory or unsatisfactory ratings in all three areas combined will not qualify for promotion or tenure.  The undersigned would point out that Respondent’s assertion that Grievant was told of the more stringent requirement each year in the PSC Campus Provost’s annual evaluation is not supported by the language in these evaluations either.  The language used by the PSC Campus Provost in the annual evaluations most certainly does not unambiguously state that Grievant is required to achieve a rating of good or excellent in each area of institutional concern.  The language reads “a preponderance of good to excellent ratings in all review areas” is required in order to be promoted or awarded tenure, which can certainly be read to mean cumulative ratings in the three areas, not that a rating above satisfactory is required in each area.


  In this case, Grievant had 17 ratings of satisfactory or unsatisfactory in all three areas over the years, and 37 ratings of good or excellent in all three areas over the years.  The undersigned concludes that this represents a preponderance of good or excellent ratings in all three areas, and that, it was arbitrary and capricious and contrary to the PSC Guidelines,  for Respondent to require Grievant to have a preponderance of ratings of good or excellent in the area of PG&D.  The undersigned concludes that the PSC Guidelines do not require a faculty member to have a preponderance of good and excellent ratings in the third area of institutional concern in order to achieve promotion or tenure.  PSC faculty members are only required to have a preponderance of satisfactory ratings in the third area, which represents a reasonable contribution.


The second issue presented is essentially whether Respondent can completely disregard the ratings by those designated to evaluate Grievant each year and conduct a completely new review in the critical year of all of Grievant’s service activities over the years, thereby providing Grievant with absolutely no notice that his service activities were not acceptable.  In an effort to justify this action, Associate Provost Wilson testified he was truly amazed that any faculty member would identify attendance at events as service and that Provost Wheatley agreed.  While Associate Provost Wilson may indeed be shocked by this, both PSC Campus Provost Odell and Campus Provost Colelli had specifically noted these types of activities in their annual evaluations of Grievant, and by all appearances saw them as acceptable service, as did the three long-time faculty members who testified at the level three hearing.  The undersigned is truly amazed that Respondent finds it acceptable to disregard the annual evaluations Grievant received for five years and award him a terminal contract when he was told the preceding year that his service activities were excellent.


Associate Provost Wilson testified that Grievant bears part of the responsibility here, in that he was responsible for knowing policies, and “should have questioned why did I get a good [in service].  I didn’t do number three.”  He further stated that while the annual evaluations “may have led [Grievant] to believe he was making good progress toward promotion and tenure, he certainly should have realized, based on the guidelines themselves, that he was not meeting the category three.”  In an imaginary universe, this may well hold true, and then there would be no need for anyone, faculty or not, to ever be evaluated.  However, PSC’s Guidelines recognize that we do not live in an imaginary universe, thus the Guidelines set forth the procedure for annual faculty evaluations, and their purposes, one of which is to provide “an assessment of performance and develops information concerning the faculty member’s progress toward promotion and tenure.  It communicates areas of strength and alerts the faculty member to performance deficiencies at the earliest possible time.”  In this case, Grievant’s annual faculty evaluations for four years communicated to him that he was participating in the types of service activities that would lead to promotion and tenure.  It was not until after his applications for tenure and promotion reached the PSC Campus Provost level in his sixth year that he was told his service for the preceding years of his employment did not meet the PSC Guidelines for promotion and tenure.  Even the preceding year, this very same PSC Campus Provost had rated Grievant’s service as excellent.  The PSC Campus Provost used as his excuse for this that he did not spend much time on annual evaluations and was not as familiar with the PSC Guidelines.  The undersigned would suggest that if the PSC Campus Provost was not sufficiently familiar with the PSC Guidelines, then he should have made the effort to become familiar with them before he evaluated faculty, and that once his evaluation of Grievant was provided to Grievant, he could not later go back and change it. 


Respondent asserted that the WVU Provost could conduct a de novo review of Grievant’s entire promotion and tenure file.  While that may well be true, part of that file included Grievant’s annual evaluations.  Respondent did not cite to any authority in the WVU Guidlelines, the PSC Guidelines, or any other statute, rule, regulation, guidelines, policy or practice which authorizes the WVU Provost to completely disregard the annual evaluations of a faculty member for five years, regardless of whether the Provost believes they were inflated.  Respondent argued that “the facts in the instant matter are very similar to the facts in Koepke v. Board of Trustees/West Virginia University, Docket No. 99-BOT-060 (Sept. 20, 1999).”  The undersigned sees no resemblance in the facts.  First, the Koepke grievance was found to be untimely filed, so, although the Administrative Law Judge addressed the issue presented in the grievance in an aside, that issue was not decided.  More importantly, however, the decision does not indicate that the grievant in Koepke had received five years of evaluations, the ratings on which were completed disregarded.


Respondent also argued that Grievant “did not heed the recommendations of the Campus President, each and every year, to improve upon his performance in the areas of service and professional growth and development.”  This argument only serves to demonstrate that Respondent is grasping at straws in an effort to justify its blatantly unfair action.  First, the facts do not support this assertion, inasmuch as the Findings of Fact show that Grievant was not told every year he needed to improve his service, and the annual evaluations do, in fact, state that Grievant did improve his service activities as had been suggested in preceding years.  Second, in many years, the suggestion was simply a general one that Grievant could improve in all areas, as can we all.


PSC Professor Gary Seldomridge best summarized the problem with Respondent’s complete disregard of Grievant’s annual evaluation, pointing out that if WVU is allowed to reconstruct the annual evaluations in the sixth year, it would change the structure of shared governance, and the process simply cannot work if the faculty member does not have the information about where he stands in the process as he goes along.  Which is the reason for annual evaluations, and the reason that neither the WVU Guidelines nor the PSC Guidelines contain any provision that says the WVU President or Provost, or anyone else, can make a finding in the critical year that a faculty member’s annual evaluations for five years were without foundation and may be disregarded.  The responsibility for performing annual evaluations has been specifically delegated by the PSC Guidelines to the College-Wide Review Committee at PSC, the Chair of the Department, and the PSC Campus Provost, and  the WVU Provost has no authority to usurp this delegation of authority.  The annual evaluations say what they say, and the WVU Provost is stuck with them.  The action of the WVU Provost in completely disregarding the ratings on Grievant’s annual evaluations, and the conclusions of those annual evaluations, is not just completely unfair, but it is arbitrary and capricious, and in direct violation of the PSC Guidelines.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
The Grievance Board's review in cases involving the denial of tenure or promotion in higher education is generally limited to an inquiry into whether the process by which such decisions are made conform to applicable college policy or was otherwise arbitrary and capricious. Deference is granted to the subjective determinations made by the officials administering that process."  Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995).


3.
"The decisional subjective process by which promotion and tenure are awarded or denied is best left to the professional judgement of those presumed to possess a special competency in making the evaluation unless shown to be arbitrary and capricious or clearly wrong."  Cohen v. W. Va. Univ., Docket No. BOR1-86-247-2 (July 7, 1987).  See Siu v. Johnson, 748 F.2d 238 (4th Cir. 1984).  See also Carpenter v. Bd. of Trustees/W. Va. Univ., Docket No. 93-BOT-220 (Mar. 18, 1994).


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
Grievant demonstrated that Respondent’s interpretation of the PSC Guidelines to require a faculty member to have a preponderance of good and excellent ratings in the third area of institutional concern in order to achieve promotion or tenure is clearly wrong.  Grievant demonstrated that PSC faculty members are only required to have a preponderance of satisfactory ratings in the third area, which represents a reasonable contribution.


6.
Grievant demonstrated that Respondent acted in an arbitrary and capricious manner and in violation of the PSC Guidelines when it did not consider his annual evaluations for five years, and completely revised the evaluation of his service activities over five years.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to promote Grievant to the rank of Associate Professor, and award him tenure, effective the beginning of Grievant’s 2014-2015 contract term, and to pay him any back pay, plus interest, and award him any and all other benefits to which he would have been entitled had he been promoted and awarded tenure by Respondent.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
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    Administrative Law Judge

Date:
April 3, 2015

