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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ROBERT FRANCIS, et al.,


Grievants,

v. 






DOCKET NO. 2014-1080-CONS

LEWIS COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

This grievance was filed by Robert Francis against his employer, the Lewis County Board of Education, on December 11, 2013.  The statement of grievance reads, “WV § 18A-4-8(m)(2) relegation WV 6C-2-2 discrimination.  Recent notices form [sic] the finance department are in violation of Garret et. al. v. Lewis BOE; 2013-1801-CONS Level I grievance decision/agreement.  The finance department notices constitute relegation and are discriminatory.”  As relief Grievant sought, “[b]ack pay, interest and all related benefits. Pay restored.”


 A conference was held at level one on January 17, 2014, and a level one decision denying the grievance was issued on February 4, 2014.  When this matter was appealed to level two on February 18, 2014, 54 additional Grievants had signed onto the grievance.
  A mediation session was held on August 8, 2014, and Grievants appealed to level three on August 18 and 25, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on July 21, 2015, in Weston, West Virginia.  Grievants appeared by their representatives, Jeremy Radabaugh, West Virginia Education Association, and John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on August 21, 2015, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievants claim that Respondent is required to allow them to take compensatory time off work in lieu of overtime pay, if approved by their supervisor.  The level one decision and the policy on which Grievants rely for this premise use the word “may” when discussing the possibility of compensatory time off in lieu of overtime pay, a word which cannot be read as a requirement.

The following Findings of Fact are properly made from the record developed at  level three.  Findings of Fact numbers 1 through 5 were stipulated to by the parties.


Findings of Fact

1.
Grievants are employed by Respondent, the Lewis County Board of Education (“LBOE”), as regular and substitute Bus Operators, and in other school service personnel positions.


2.
Regarding compensatory time off work in lieu of overtime pay, Lewis County policy provides as follows:

3.47.33 Compensatory Time: Compensatory time is an acceptable alternative to overtime pay for a service employee.  A service employee who works in excess of 40 hours in a workweek, as defined, may choose to earn compensatory time in lieu of receiving overtime pay.

3.47.34 Accrual and Use of Compensatory Time: In lieu of overtime monetary compensation, non-exempt employees may receive compensatory time off at a rate of not less than one and one-half (1.5) hours for each one hour of overtime (hours over 40) worked if such compensatory time is (A) agreed to by the employee, in writing, before the overtime work is performed and (B) authorized by the superintendent or one of his/her designees.


3.
Lewis County bus operators, including all Grievants, are paid for overtime hours worked in excess of 40 hours per week on a blended rate basis, which calculates the pay of each employee for their various different assignments, including the employee’s regular full-time assignment, extracurricular assignments, and extra duty assignments.  The pay for all assignments is combined and divided by the number of hours worked in order to compute the time and a half overtime rate of pay for hours in excess of 40 per week.


4.
None of the Grievants in this case are alleging that they have not received applicable overtime pay for any week when their work hours exceeded forty.


5.
Lewis County’s past practice has been to allow only employees for whom no substitute was needed to be allowed to accrue compensatory time in lieu of overtime pay, and it had been recommended only for employees whose contracts exceed 200 days.


6.
On June 14, 2013, a level one decision was issued by Lewis County Superintendent of Schools Joseph Mace, after a level one conference in Garrett, et al., v. Lewis County Board of Education, Docket No. 2013-1801-CONS.  The decision indicates that various issues were discussed during the level one conference, and the decision addresses a number of issues, including compensatory time off.  The decision states regarding compensatory time off:

Drivers may not refuse compensation for hours worked in exchange for time off at a later date.  This is an improper and illegal practice that has been discontinued.  All employees must be paid for all hours worked.  If overtime work is performed, upon agreement of the employee and supervisor, compensatory time may be granted in lieu of overtime pay.

(Emphasis in original.)  None of the parties appealed this decision to level two of the grievance procedure.


7.
In November 2013, Grievant Francis requested compensatory time off in lieu of overtime pay, and his supervisor, Transportation Supervisor Terry Cogar, approved this request.  Mr. Cogar printed a form he found on the internet to support the request for compensatory time off, and submitted it to the LBOE payroll office.  Grievant Francis was advised on November 21, 2013, by Monika Weldon, LBOE Treasurer and Chief School Business Official, that, “[a]t this time compensatory [time] is not being granted and you will receive pay at one and a half times the blended rate for the week as usual.”  Grievant Francis was paid for the overtime he worked for which he had requested compensatory time off work.


8.
Compensatory time off work in lieu of overtime pay is not being approved in Lewis County schools for school service personnel for several reasons.  One reason is that the payroll system that is being used does not allow for tracking time by the hour, nor does it allow employees to use time by the hour.  The payroll system requires that employees earn and use all types of leave in half-day increments.  LBOE also has determined that it is less expensive to pay employees for their overtime than to hire a substitute for the employee while the employee takes compensatory time off work.




Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants assert that Respondent is required by the statement found in the level one Garrett decision, set forth in the preceding Findings of Fact (which Grievants characterize as a settlement of the matter),
 and by the LBOE policy on compensatory time off work, to allow school service employees to choose to take compensatory time off work in lieu of overtime pay, if their supervisor approves the request.  Respondent argued that neither the Garrett decision nor the LBOE compensatory time policy contain such a requirement.  The undersigned agrees.


Nothing in the plain language of either the LBOE policy or the Garrett decision says that an employee’s request for compensatory time off, if approved by his supervisor, automatically entitles the employee to compensatory time off in lieu of pay.  Both the decision and the policy use the word “may,” not the words “will be” or “shall be.”  The Garrett decision can be read to state that compensatory time off will not be allowed unless the supervisor approves the request, but it does not say that the employee is then entitled to take compensatory time off.  It says, like the LBOE policy, that compensatory time off MAY be granted, not that it must, shall, or will be granted.  If it may be granted, it may not be granted also, whether the supervisor approves of it or not.  The Grievance Board has previously addressed language similar to this with regard to this very same issue and stated:

The language in both the W. Va. Code [§ 18B-7-11] and the [Fair Labor Standards Act] is discretionary, stating that employees may receive [compensatory time off] rather than salary for overtime work, and that the option is to be exercised only upon the mutual agreement of the parties.  Contrary to Grievants’ interpretation, neither authority creates an entitlement for employees. . . .  Because Respondent has not agreed to [compensatory time off], Grievants have no choice but to accept compensation for overtime work in the form of additional salary.

Arnold, et al., v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-130 (July 30, 1997).  (Emphases in original.) 


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
Grievants did not demonstrate that they are entitled to compensatory time off in lieu of overtime pay.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
September 16, 2015



Administrative Law Judge
�  The other Grievants are Garry Alderman, Dennis Bailey, Randy Bohan, Dwayne Brown, James Brown, Beverly Butcher, James Coffield, Terry Cogar, Kris Daniels, Doug Davisson, Chuck Everitts, Steve Finster, Mike Francis, Steve Freda, Tom Garrett, Tommy Gettings, Robert Grose, Delesa Haught, Jason Hawkins, Rex Helmick, James Hoover, Sam Krafft, John Lamb, Paul Lamb, Rosa Lattea, Brad Lewis, Cody Lovett, L.J. McCue, Sonny Metz, Jesse Meyers, Gerry Paugh, John Posey, James Riley, Tim Rittenhouse, Christian Rose, Karen Shafer, Shannon Shafer, John Shaffer, Cristina Simons, L.D. Skarzinski, Rocky Smarr, Rick Smith, Rob Smith, Terry Sprouse, Greg Stalnaker, Robert Stewart, Jr., Jim Stutler, Joe Taylor, Ron Taylor, Sam West, Robert Westfall, Anna Mae Wimer, Doris Workman Davisson, and Bill Bennett.  L.D. Skarzinski later advised that he did not ever wish to be a part of this grievance, and was dismissed from the grievance.


�  The decision does not indicate that the parties entered into a settlement agreement.  It states that the grievance is partially granted and partially denied.






