THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Robert N. Huff, Jr.,



Grievant,

v.







Docket No. 2015-0843-DHHR
Department of Health and Human Resources/
Bureau for Children and Families,



Respondent.

DECISION


Grievant, Robert N. Huff, Jr., was employed by Respondent, Department of Health and Human Resources/Bureau for Children and Families.  On February 5, 2015, Grievant filed this grievance against Respondent for terminating his employment after they learned of Grievant’s previous misdemeanor conviction.  For relief, Grievant seeks “[t]o be reinstated [with] back-pay and fees paid.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on May 6, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Amy C. Crossan.  Respondent was represented by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on June 4, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was previously employed by Respondent as a Child Protective Services Worker.  Grievant was dismissed from employment after a year of service when Respondent discovered that Grievant had previously been convicted of two federal criminal misdemeanor charges of deprivation of another’s constitutional rights for coercing a probationer under his supervision into having sex with him in exchange for his recommendation that she remain on probation despite a positive urinalysis and a DUI charge.  There is a rational nexus between Grievant’s crime and the position from which he was terminated in that Grievant’s crime was the abuse of authority of the same type that he had in his position with Respondent.  Respondent proved by a preponderance of the evidence that it was justified in terminating Grievant.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Child Protective Service Worker beginning January 16, 2014.
2. Grievant was previously employed as a Probation Officer for approximately two years when Grievant was in his thirties.  While he was a Probation Officer, Grievant twice coerced a parolee under his supervision into having sex with him in exchange for his recommendation that she remain on probation despite a positive urinalysis and a DUI charge. 
3. For this conduct, Grievant pled guilty to two counts of the federal criminal misdemeanor charge of deprivation of another’s constitutional rights.  
4. Grievant attempted to withdraw his guilty plea, alleging ineffective assistance of counsel regarding the sentencing guidelines.  The district court judge refused to allow Grievant to withdraw his guilty plea.
5. Grievant appealed to the United States Court of Appeals.  The Fourth Circuit affirmed Grievant’s conviction and sentences, finding that Grievant’s plea was “knowingly and voluntarily entered with the assistance of competent counsel.”  In finding that Grievant’s sentencing was proper, the Court found that Grievant’s underlying crime was “sexual abuse.”
6. Grievant pled guilty sometime in 1992 and served twenty months in federal prison.   
7. Grievant was then employed as a teacher by the Logan County Board of Education and then the Mingo County Board of Education from 1995 to 2013.   
8. When Grievant applied for the position of Child Protective Service Worker (“CPSW”), the application for employment required only disclosure of any felony convictions within the preceding seven years, and did not require the disclosure of misdemeanors.  
9. Grievant omitted from his application his employment as a Parole Officer, listing only his employment before and after his employment as a Parole Officer.
10. Grievant agreed to a background check, and submitted to fingerprinting.  It is not clear from the evidence whether the background check was actually performed, but results of the background check do not appear in Grievant’s personnel file.  
11. Grievant worked as a CPSW for a year with no performance issues or discipline and was granted a social work license.
12. In early January 2015, Grievant’s daughter, who is also a social worker and from whom he is estranged, informed Respondent of Grievant’s previous conviction.  Grievant’s daughter was concerned about Grievant’s fitness as a CPSW given the nature of his previous crime.  
13. After reviewing the Court of Appeals decision found online, Regional Director Tanagra O’Connell instructed the Grievant’s Community Services Manager (“CSM”), Joe Johnson, to ask Grievant if Grievant was the same person who had been convicted.

14. When asked, Grievant confirmed that he had been convicted of the two misdemeanors and confirmed he was the subject of the Court of Appeals decision.
15. On January 12, 2015, CSM Johnson and Grievant’s immediate supervisor, Nancy Holcomb, held a predetermination conference with Grievant.  Grievant provided a written response by email the following day.  Grievant asserted that the convictions were from 1992 and were not felonies, that he had an affirmative defense to the charges, that he had tried to withdraw his plea for ineffective assistance of counsel, and that he had submitted to a criminal background check when hired.    
16. By letter dated January 20, 2015, Regional Director O’Connell dismissed Grievant from employment due to Grievant’s “unfavorable criminal history.”
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012). 
In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a "rational nexus" between the conduct performed outside of the job and the duties the employee is to perform.  Syl. Pt. 2, Golden v. Bd. of Educ., 169 W. Va. 63, 285 S.E.2d 665 (1981).  A rational nexus may be shown "(1) if the conduct directly affects the performance of the occupational responsibilities of the [employee]; or (2) if, without contribution on the part of the [employer], the conduct has become the subject of such notoriety as to significantly and reasonably impair the capability of the particular [employee] to discharge the responsibilities of the [employee’s] position." 169 W. Va. at 69, 285 S.E.2d at 669. (Citation omitted).  “[I]f a State employee's activities outside the job reflect upon his ability to perform the job or impair the efficient operation of the employing authority and bear a substantial relationship to the effective performance of the employee's duties, disciplinary action is justified. . .” Thurmond v. Steele, 159 W.Va. 630 at 634, 225 S.E.2d 210 at 212 (1976).
While Grievant did not directly lie to Respondent in the interview process or after his conviction came to light, Grievant certainly intended to deceive Respondent.  Grievant was not required to disclose his conviction on the application because the application only required that felony convictions within the last seven years be listed.  However, Grievant testified that he “didn’t try to hide” his conviction from Respondent.  This is clearly untrue as Grievant’s employment as a Probation Officer is conspicuously absent from his application for employment with Respondent.  He lists his employment as a “Policeman” for Marshall University from 1978 to 1988 and then his employment with Logan County Board of Education from 1995 to 2003, omitting his employment and departure from his position as a Parole Officer.  It is more likely than not that Grievant’s omission was purposeful to prevent Respondent from discovering his previous crime and conviction. 
Grievant argues that Respondent did not have good cause to terminate his employment because the conviction was too remote in time, there is no rational nexus, and Grievant has rehabilitated himself as shown by his subsequent employment as a teacher.  Respondent asserts that, although a misdemeanor, Grievant’s crime of depriving another’s constitutional rights by sexual abuse of a probationer under his control as a parole officer is a very serious offense.  Respondent asserts that there is a rational nexus between the crime and Grievant’s position in that, as a CPSW, Grievant would be placed in a similar position of authority over vulnerable parents and children as he was over vulnerable probationers.  
There is a rational nexus between Grievant’s crime and his position as a CPSW.  Grievant, as a parole officer, had the authority to recommend that a probationer under his supervision remain on probation or be sent back to jail.  He used that authority to coerce a female probationer into having sex with him in exchange for recommending she remain on probation.  A CPSW has similar authority over vulnerable parents and children.  Like a parole officer, a CPSW monitors employment and drug use and reports to the court.  In addition, it is the CPSW who assesses a potential child abuse or neglect situation and, depending on the situation, can immediately seize custody of children or otherwise recommend that children be removed from the custody of their parents.  CPSWs have authority over children up to twenty-one years of age.  As a CPSW, Grievant would have the same opportunity he had as a parole officer to use his authority to coerce vulnerable parents and children.   
Grievant asserts that Morris v. Dep’t of Health and Human Resources, Docket No. 91-DHS-112 (June 25, 1991) mandates Grievant be reinstated.  In Morris, the employer dismissed the grievant from employment for lying on his application of employment and conviction of a felony.  The Grievance Board reinstated Grievant when it found that the employer failed to prove the grievant had been convicted of a felony or that the grievant had lied about his criminal history.  In analyzing the grievance, the administrative law judge paid particular attention to the fact that the grievant had been previously terminated by the employer, had been ordered reinstated by the Grievance Board, and that the grievant was terminated again on his first day back to work after inappropriately being required to complete new-employee paperwork.  Morris is unpersuasive in this case for two reasons.  First, the decision is completely dependent upon the specific facts of that case and does not announce any conclusion of law that must be followed in this case.  Second, the administrative law judge made no analysis of a rational nexus between the underlying behavior of which the grievant was accused and the grievant’s job responsibilities.  
Grievant also asserts that he has fully rehabilitated himself in that he has had no further criminal convictions and that he served as a teacher for years following his conviction.  Grievant cited no authority for the proposition that it was improper for Respondent to consider a former conviction in its decision to dismiss Grievant.  Grievant refers to the seven year time period that appears on the application for employment in support, but provided no evidence that Respondent was required to ignore convictions that had occurred more than seven years prior.  Grievant’s successful service as a teacher is not similar to the authority Grievant wielded as a probation officer and as a CPSW.  As explained above, it is that abuse of authority that is the nexus between the two positions.  Grievant did not have the same opportunity to abuse his authority as a teacher.  As a probation officer, Grievant could influence whether his probationer remained on probation or went back to jail.  As a CPSW, Grievant had influence on whether a parent would retain or lose custody of a child.  Grievant had no similar authority as a teacher.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
3. In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a "rational nexus" between the conduct performed outside of the job and the duties the employee is to perform.  Syl. Pt. 2, Golden v. Bd. of Educ., 169 W. Va. 63, 285 S.E.2d 665 (1981).  A rational nexus may be shown "(1) if the conduct directly affects the performance of the occupational responsibilities of the [employee]; or (2) if, without contribution on the part of the [employer], the conduct has become the subject of such notoriety as to significantly and reasonably impair the capability of the particular [employee] to discharge the responsibilities of the [employee’s] position." 169 W. Va. at 69, 285 S.E.2d at 669. (Citation omitted).  
4. “[I]f a State employee's activities outside the job reflect upon his ability to perform the job or impair the efficient operation of the employing authority and bear a substantial relationship to the effective performance of the employee's duties, disciplinary action is justified. . .” Thurmond v. Steele, 159 W.Va. 630 at 634, 225 S.E.2d 210 at 212 (1976).
5. Respondent proved there is a rational nexus between Grievant’s crime and the position from which he was terminated in that Grievant’s crime was the abuse of authority of the same type that he had in his position with Respondent.  
6. Respondent proved by a preponderance of the evidence that it was justified in terminating Grievant when it discovered he had previously been convicted of two federal criminal misdemeanor charges of deprivation of another’s constitutional rights for coercing a probationer under his supervision into having sex with him in exchange for his recommendation that she remain on probation despite a positive urinalysis and a DUI charge. 

Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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