WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
WILLIAM MCCUNE,



Grievant,

v.







    Docket No. 2015-1185-MAPS

REGIONAL JAIL and CORRECTIONAL FACILITY

AUTHORITY/CENTRAL REGIONAL JAIL,



Respondent.

DISMISSAL ORDER

Grievant, William McCune, was employed by the West Virginia Regional Jail and Correctional Facility Authority, at the Central Regional Jail, until he was dismissed from employment on April 6, 2015.  Mr. McCune filed a grievance directly to level three dated April 20, 2015 alleging the following:
I was dismissed April 6, 2015. My final wages wasn’t delivered to Central Regional Jail until Monday, April 13, 2015, which I had to call about. I should have received my wages by April 10, 2015 which was (4) business days.  According to WV Code 21-5-4(b) and 9e) the employer has (4) business days or next payday whichever comes first to pay the employee wages due, which they failed to do.


As relief, Grievant seeks, “Liquidated damages – 3 times the amount of unpaid wages due: Unpaid wages due gross amount 6775.81 X 3 = 20,327.43.”  Efforts have been made to get early dates for a hearing in this matter but Respondent alleges that their counsel is not available until August, 2015.
Synopsis
 
The West Virginia Public Employees Grievance Board does not have subject matter jurisdiction to determine liability for claims made pursuant to the West Virginia Wage Payment and Collections Act.
Findings of Fact


1.
Grievant, William McCune, was dismissed from employment at the Central Regional Jail with the West Virginia Regional Jail and Correctional Facility Authority.

2.
Subsequent to his dismissal, Grievant filed a grievance with the West Virginia Public Employees Grievance Board.


3.
The only claim asserted by Grievant is a violation of W. Va. Code § 21-5-4, commonly referred to as the Wage Payment and Collection Act.


4. Respondent asserts that its counsel is not available for a hearing pursuant to this grievance until August 2015.

Discussion

Grievant’s only claim is based upon rights set out in W. Va. Code § 21-5-4, related to wage payment and collection.  Unfortunately, the West Virginia Public Employees Grievance Board has consistently held that:

[T]he Grievance Board does not have subject matter jurisdiction to determine liability for claims made pursuant to the West Virginia Wage Payment and Collections Act. Blake v. Dep't of Health and Human Res./William R. Sharpe, Jr. Hosp., Docket No. 2013-0615-DHHR (June 11, 2013); Lunsford v. Dep't of Health and Human Res./William R. Sharpe, Jr. Hosp., Docket No. 2010-1386-CONS (Dec. 8, 2010). The Grievance Board does not have the authority to grant the requested relief as to this particular grievance. However, Grievant may prosecute this claim pursuant to W. VA. CODE § 21-5-4. Deyerle v. Dep’t of Health and Human Res., Docket No. 2013-2231-CONS (July 15, 2014). 

 SEQ CHAPTER \h \r 1The Grievance Board, being an administrative agency is a creature of statute, and has no greater authority than conferred under the governing statutes.  Monongahela Power Co. v. Chief, Office of Water Res., Div. of Envtl. Prot., 211 W.Va. 619, 567 S.E.2d 629, 637 (2002), (citing State ex rel. Hoover v. Berger, 199 W.Va. 12, 16, 483 S.E.2d 12, 16 (1996)).  Consequently, the jurisdiction of the Public Employees Grievance Board is limited to the grant of authority under West Virginia Code §§ 6C-2-1 et seq. Clutter v. Dep’t of Agriculture, Docket No. 2009-1372-AGR (May 28, 2009). Since the Grievance Board does not have subject matter jurisdiction to determine liability under the Wage Payment and Collection Act, no relief would be available to Grievant even if he were to prove a violation of the act in a grievance hearing. It would be manifestly unfair to force the Grievant to wait until months for a hearing only to find out that he can receive no remedy in this forum.

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. VA. CODE § 6C-2-1 et seq.” Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooED (Feb. 5, 2015). Since the Grievance Board lacks jurisdiction to grant Grievant the relief he seeks, justice requires that this matter be dismissed so that Grievant may seek relief in a forum where it may be available pursuant to the wage payment and collection statutes.
  Accordingly, the grievance is DISMISSED.
Conclusions of Law

1.
 SEQ CHAPTER \h \r 1"An administrative agency is but a creature of statute, and has no greater authority than conferred under the governing statutes."  Monongahela Power Co. v. Chief, Office of Water Res., Div. of Envtl. Prot., 211 W.Va. 619, 567 S.E.2d 629, 637 (2002), (citing State ex rel. Hoover v. Berger, 199 W.Va. 12, 16, 483 S.E.2d 12, 16 (1996)).  Consequently, the jurisdiction of the Public Employees Grievance Board is limited to the grant of authority under West Virginia Code §§ 6C-2-1 et seq. Clutter v. Dep’t of Agriculture, Docket No. 2009-1372-AGR (May 28, 2009).


2.
“[T]he Grievance Board does not have subject matter jurisdiction to determine liability for claims made pursuant to the West Virginia Wage Payment and Collections Act. Blake v. Dep't of Health and Human Res./William R. Sharpe, Jr. Hosp., Docket No. 2013-0615-DHHR (June 11, 2013); Lunsford v. Dep't of Health and Human Res./William R. Sharpe, Jr. Hosp., Docket No. 2010-1386-CONS (Dec. 8, 2010). The Grievance Board does not have the authority to grant the requested relief as to this particular grievance. Grievant may prosecute this claim pursuant to W. VA. CODE § 21-5-4. Deyerle v. Dep’t of Health and Human Res., Docket No. 2013-2231-CONS (July 15, 2014).

3.
Because Grievant cannot receive the relief he seeks before the Grievance Board due to a lack of jurisdiction, it would be manifestly unfair to require him to wait months for a hearing after which he could receive no relief.


Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MAY 15, 2015,




__________________________








WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE

� W. Va. Code § 21-5-11 (a) The commissioner shall enforce and administer the provisions of this article in accordance with chapter twenty-nine- a of this code. The commissioner or his authorized representatives are empowered to enter and inspect such places, question such employees, and investigate such facts, conditions, or matters as they may deem appropriate, to determine whether any person, firm or corporation has violated any provision of this article, or any rule or regulation issued hereunder or which may aid in the enforcement of the provisions of this article.


W. Va. Code § 21-5-12 (a) Any person whose wages have not been paid in accord with this article, or the commissioner or his designated representative, upon the request of such person, may bring any legal action necessary to collect a claim under this article. With the consent of the employee, the commissioner shall have the power to settle and adjust any claim to the same extent as might the employee.


(b) The court in any action brought under this article may, in the event that any judgment is awarded to the plaintiff or plaintiffs, assess costs of the action, including reasonable attorney fees against the defendant. 
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