THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

TAMMIE MICKEY, et al.,

Grievants,

v.






Docket No. 2014-0244-CONS
DEPARTMENT OF HEALTH AND HUMAN 
RESOURCES/JACKIE WITHROW HOSPITAL,

Respondent.
DECISION
Grievants
 filed a level one grievance against their employer, Respondent, Department of Health and Human Resources/Jackie Withrow Hospital (“Jackie Withrow”), dated September 1, 2013, stating as follows “[i]mproper determination of differential pay.”  As relief sought, Grievants seek “[t]o be made whole in every way including back pay with interest.”   
A level one hearing was conducted on October 31, 2013.  The grievance was denied by decision dated November 19, 2013.  Grievants appealed to level two of the grievance procedure on November 26, 2013.  A level two mediation was conducted on March 31, 2014.  On April 1, 2014, Grievants perfected their appeal to level three.  The level three hearing in this matter was scheduled to be held on September 29, 2014, in Beckley, West Virginia.  However, in lieu of an evidentiary hearing, the parties agreed to submit this matter for a decision at level three based upon the record developed below.  This matter became mature for consideration on November 10, 2014, upon the receipt of the Grievants’ proposed Findings of Fact and Conclusions of Law.  Respondent did not submit proposed Findings of Fact and Conclusions of Law.  Grievants appeared by their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Harry C. Bruner, Jr., Esq., Assistant Attorney General.
Synopsis


Grievants are employed in the Dietary Department at Jackie Withrow Hospital.  Despite the fact that some of the hours they work during their shift fall within the facility evening and facility night shift, they are not paid a shift differential for those hours.  Grievants argues that they are entitled to receive the shift differential pursuant to the Respondent shift differential policy.  However, Respondent asserts that Grievants are not entitled to receive the shift differential pursuant to the policy because they do not work in a 24-hour department and because they do not work the full evening or night shifts.  Respondent asserts that its interpretation of the policy is entitled to deference.  Grievants proved their claims by a preponderance of the evidence.  The plain language of the shift differential policy is clear and unambiguous on its face; therefore, no interpretation of the policy is warranted.  Therefore, this grievance is GRANTED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievants are employed in the dietary department of Jackie Withrow Hospital, a long term nursing facility operated by Respondent, Department of Health and Human Resources, Bureau for Behavioral Health and Health Facilities.  

2.
Respondent’s shift differential policy in effect at all relevant times in this matter states, in part, as follows:  


I.
Shift Differential

A.
A one dollar per hour shift differential will be paid to non-exempt staff that work at least two hours between the beginning of the facility evening shift and the end of the facility night shift.  

B.
Full-time, part-time and temporary non-exempt workers assigned to what are normally considered 24 hour departments for that facility are eligible for shift differential.  Staff working 3-11 or 11-7 will also receive shift differential.

C.
Staff working under the Baylor Plan will not be eligible for shift differential. . . .
 


3.
Jackie Withrow operates twenty-four hours per day.  However, some departments are not considered to be 24-hour departments.    


4.
Jackie Withrow considers the 3:00 p.m. to 11:00 p.m. shift to be the facility’s evening shift, and the 11:00 p.m. to 7:00 a.m. shift to be the facility’s night shift.  


5.
The Dietary Department, where Grievants work, is not a 24-hour department.  The shifts worked in the Dietary Department are 5:00 a.m. to 1:00 p.m., 5:30 a.m. to 1:30 p.m., 6:00 a.m. to 2:00 p.m., and 12:00 p.m. to 8:00 p.m.  No workers are assigned to the Dietary Department after 8:00 p.m.  


6.
None of the Grievants work the 3:00 p.m. to 11:00 p.m. shift or the 11:00 p.m. to 7:00 a.m. shift.  


7.
Grievants receive no shift differential pay for the hours their shifts overlap with the evening shift and the night shift.  Grievants have never received shift differential pay.

8.
The Maintenance and Housekeeping Departments at Jackie Withrow are not considered 24-hour departments.  However, some employees in those departments receive shift differential pay when they work the 3:00 p.m. to 11:00 p.m. shift or the 11:00 p.m. to 7:00 a.m. shift.  

Discussion

 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

Grievants assert that, pursuant to the Respondent’s shift differential policy, Section I, paragraph A, they are entitled to receive shift differential pay for the hours they work that overlap with the facility’s evening and night shifts.  For example, a dietary worker who is working the 12:00 p.m. to 8:00 p.m. shift works five hours during the facility’s evening shift (3:00 p.m. to 8:00 p.m.)  Also, a dietary worker who works the 5:00 a.m. to 1:00 p.m. shift works two hours during the facility’s night shift.  Respondent argues that Grievants are not entitled to shift differential pay because they are not in a 24-hour department and they do not work the facility evening or night shifts.  Therefore, the issue in this grievance is whether the policy is being applied correctly.  Grievants do not appear to be arguing that the policy itself is clearly wrong or arbitrary and capricious. 

Respondent’s shift differential policy states, in part, as follows:  

I.
Shift Differential

A.
A one dollar per hour shift differential will be paid to non-exempt staff that work at least two hours between the beginning of the facility evening shift and the end of the facility night shift.  

B.
Full-time, part-time and temporary non-exempt workers assigned to what are normally considered 24 hour departments for that facility are eligible for shift differential.  Staff working 3-11 or 11-7 will also receive shift differential.

C.
Staff working under the Baylor Plan will not be eligible for shift differential. . . . 

See, Joint Exhibit 1.  Under this policy, Respondent pays an extra $1.00 per hour shift differential to non-exempt employees in any department who work the evening shift, which is 3:00 p.m. to 11:00 p.m., and the night shift, which is 11:00 p.m. to 7:00 a.m., at the facility.  Also, Respondent pays the shift differential to non-exempt employees who work in the 24-hour departments when those employees work at least two hours between the beginning of the facility evening shift (3:00 p.m.) and the end of the facility night shift (7:00 a.m.).  Respondent asserts that Grievants are not entitled to the shift differential under this policy because they do not work the full evening or night shifts and because they do not work in a 24-hour department.  
  The Grievance Board has recognized that, 

[w]hen the plain language of a policy does not compel a different result, deference must be extended to the agency in interpreting its own rules and regulations. See Dyer v. Lincoln County Bd. of Educ., Docket No. 95-22-494 (June 28, 1996). Where the language in a rule or regulation is either ambiguous or susceptible to varying interpretations, this Grievance Board will give reasonable deference to the agency's interpretation of its own regulations or classification specifications. See Dyer, supra; Edwards v. W. Va. Parkways Dev. and Tourism Auth., Docket No. 97-PEDTA- 426 (May 7, 1998). See generally W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993); Princeton Community Hosp. v. State Health Planning & Dev. Agency, 174 W. Va. 558, 328 S.E.2d 164 (1985); Jones v. Bd. of Trustees, Docket No. 94-MBOT-978 (Feb. 29, 1996); Foss v. Concord College, Docket No. 91-BOD-351 (Feb. 19, 1993).

Peacock/Stemple v. W. Va. Div. of Corrections, Docket No. 01-CORR-542 (Jan. 15, 2002).  An agency’s interpretation of the provisions of its own internal policy is entitled to some deference by this Grievance Board, unless the interpretation is contrary to the plain meaning of the language, or is inherently unreasonable.  See Dyer v. Lincoln County Bd. of Educ., Docket No. 95-22-494 (June 28, 1996).  However, the West Virginia Supreme Court of Appeals has held that “[w]hile long-standing interpretation of its own rules by an administrative body or municipal agency is ordinarily afforded much weight, such interpretation is impermissible where the language is clear and unambiguous.  Syl. Pt. 3, Crockett v. Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970).”  Syl. Pt. 2, Habursky v. Recht, 180 W. Va. 128, 375 S.E.2d 760.   Further, “[a] corollary principle is that it is not permissible to create an obscurity or uncertainty in a statute by reading in an additional word or words.” Crockett at 719.  See also Smith v. Cabell County Bd. of Educ., Docket No. 99-06-248 (Oct. 28, 1999).  

Accordingly, the undersigned must first determine whether Respondent’s shift differential policy is clear and unambiguous, or whether it requires interpretation.  Respondent argues that paragraphs A and B are meant to be read together, and in doing so, the conclusion that Grievants are not entitled to the shift differential is reached.  In support of its position, Respondent presented the testimony of its CFO, Aimee Bragg, at level one to explain what the drafters of this policy, she being one of them, intended for it to mean.  Grievants argue that the plain language of paragraph A grants them the right to receive the shift differential, and that nothing in the policy suggests that paragraphs A and B are to be read together.  
This matter is very similar to what occurred in the case of Smith v. Cabell County Bd. of Educ., Docket No. 99-06-248 (Oct. 28, 1999).  In that case, an agency’s interpretation of a state regulation was questioned.  The school board affected by the interpretation argued that the regulation was clear on its face and needed no interpretation.  However, the agency argued that its interpretation was to be given deference.  Much like the instant grievance, the administrative law judge was tasked to determine whether the regulation was plain on its face or requiring interpretation.  In that case, relying on Habursky and Crockett, the administrative law judge determined that the language was plain on its face.  See Id.  

In this matter, the plain language of the shift differential policy is clear and unambiguous; therefore, it is not subject to interpretation.  Nothing in the policy indicates that paragraphs A and B are to be read together.  There are no words that tie the two paragraphs together, or signal that they are to be read together.  The three paragraphs, as written, stand independent of one another.  There has been no claim that paragraph C is to be read in conjunction with any other paragraph or section, and it is written in the same format as paragraphs A and B.  It may be true that the drafters of the policy wanted paragraphs A and B to be read together, but that is not what they wrote in the policy.  Respondent’s interpretation of the policy requiring paragraphs A and B to be read together is contrary to the plain meaning of the language in the policy.  
Respondent also argues that the intent of the shift differential itself was to assist in getting people to work difficult-to-fill shifts, and Grievants do not work difficult-to-fill shifts; therefore, the shift differential was never intended for them and they should not receive it.  Rule 5.4 of the Administrative Rule allows for the payment of shift differentials such as the one at issue in this matter, and states as follows:
5.4.f.4. Pay Differentials. -- The Board, by formal action, may approve the establishment of pay differentials to address circumstances such as class-wide recruitment and retention problems, regionally specific geographic pay disparities, shift differentials for specified work periods, monetary incentive programs, and temporary upgrade programs. In all cases, pay differentials shall address circumstances which apply to reasonably defined groups of employees [i.e., by job class, by participation in a specific program, by regional work location, etc.], not individual employees.
There is no question that Respondent is allowed to pay a shift differential.  Respondent’s shift differential policy allows for the payment of a shift differential for specified work periods, just as contemplated in the Rule 5.4.f.4 above.  However, nothing in Rule 5.4.f.4 prohibits the Grievants from receiving the shift differential.  The level one grievance evaluator took notice of the original purpose of the Respondent’s shift differential, which was to get people to work difficult-to-fill shifts, as discussed in Streets, et al.  v. Dep’t of Health & Human Res./Sharpe Hospital, Docket No. 03-HHR-039 (June 25, 2003), and noted that Grievants did not prove that they were worked difficult-to-fill shifts or that there was a retention issue in the Dietary Department.
  However, none of that matters.  The only thing that matters is what the policy actually says.  The current version of the policy does not say anything about the purpose of the shift differential, and the policy simply does not say what Respondent says it does.  The policy is clear and does not warrant any interpretation.  The evidence presented certainly suggests that the Respondent wants the policy to say something other than it does, but that does not allow Respondent to “interpret” its policy in a manner contrary to the plain meaning of its language.   If Respondent wanted additional words in the policy, it should have written them in.  

Lastly, the instant matter can be distinguished from that of Goff v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2010-0524-DHHR (Feb. 14, 2012).  In that case, the grievant alleged that the prior version of the DHHR/BHHF shift differential policy was “clearly wrong” as it made a distinction between mandated time after a shift and time in which an employee is requested to report to work before a scheduled shift.  Also, in that case, the respondent hospital’s human resources director acknowledged that the policy was ambiguous and unfair.  However, interpretation of the policy per se was not an issue.  See Id.  Further, the shift differential policy at issue in that case was significantly different from the policy at issue in this matter.  In the instant grievance, the issue is what the policy actually says and whether it should be interpreted.  
Accordingly, this grievance is GRANTED.           

 The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this is not a disciplinary matter, Grievants bear the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2.
“When the plain language of a policy does not compel a different result, deference must be extended to the agency in interpreting its own rules and regulations. See Dyer v. Lincoln County Bd. of Educ., Docket No. 95-22-494 (June 28, 1996). Where the language in a rule or regulation is either ambiguous or susceptible to varying interpretations, this Grievance Board will give reasonable deference to the agency's interpretation of its own regulations or classification specifications. See Dyer, supra; Edwards v. W. Va. Parkways Dev. and Tourism Auth., Docket No. 97-PEDTA-426 (May 7, 1998). See generally W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993); Princeton Community Hosp. v. State Health Planning & Dev. Agency, 174 W. Va. 558, 328 S.E.2d 164 (1985); Jones v. Bd. of Trustees, Docket No. 94-MBOT-978 (Feb. 29, 1996); Foss v. Concord College, Docket No. 91-BOD-351 (Feb. 19, 1993).”  Peacock/Stemple v. W. Va. Div. of Corrections, Docket No. 01-CORR-542 (Jan. 15, 2002).  

3.
An agency’s interpretation of the provisions of its own internal policy is entitled to some deference by this Grievance Board, unless the interpretation is contrary to the plain meaning of the language, or is inherently unreasonable.  See Dyer v. Lincoln County Bd. of Educ., Docket No. 95-22-494 (June 28, 1996).  

4.
“While long-standing interpretation of its own rules by an administrative body or municipal agency is ordinarily afforded much weight, such interpretation is impermissible where the language is clear and unambiguous.  Syl. Pt. 3, Crockett v. Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970).”  Syl. Pt. 2, Habursky v. Recht, 180 W. Va. 128, 375 S.E.2d 760.   “A corollary principle is that it is not permissible to create an obscurity or uncertainty in a statute by reading in an additional word or words.” Crockett at 719.  See also Smith v. Cabell County Bd. of Educ., Docket No. 99-06-248 (Oct. 28, 1999).  


5.
The language of Respondent’s shift differential policy is clear and unambiguous; therefore, interpretation is impermissible.  


6.
Grievants proved by a preponderance of the evidence that they are entitled to receive the shift differential for the hours they work that overlap with the facility evening shift and the facility night shift pursuant to Respondent’s shift differential policy Section I, paragraph A.   

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED.
Respondent is ORDERED to pay Grievants the shift differential they should have been receiving for the hours they have worked that overlap with the facility evening and night shift going back to August 11, 2013, plus statutory interest.  




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: March 10, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� The Grievants are Tammie Mickey, Jerry Hardy, Tiphany Leftwich, Melinda Laxton, Cedric Turner, Priscilla Leftwich, Yolanda Calloway, Lyvonna Terrell, Charlotte Paris, Clarence (Ed) Sanders, Donna Leftwich, Glenna Thornquest, Patricia Sanger, and Linda Adkins.  


� See, Joint Exhibit 1, level one, “Bureau for Behavioral Health and Health Facilities, Shift Differential/Holiday Pay,” revised April 8, 2011.  This policy has been revised numerous times since 2002.    


� The undersigned will note that the Administrative Rule clearly permits shift differentials in situations other than when there are recruitment and retention problems.  
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