
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JASON S. STONEKING,



Grievant,

v. 






DOCKET NO. 2014-1699-DOT

DIVISION OF HIGHWAYS,



Respondent.


DECISION

Grievant, Jason S. Stoneking, filed this grievance against his former employer, the Division of Highways, at level three of the grievance procedure, on June 19, 2014, contesting the termination of his probationary employment for unsatisfactory performance.  As relief Grievant sought to be reinstated to his position.


A level three hearing was held before the undersigned Administrative Law Judge on November 17, 2014, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Jonathan Storage, Esquire, Legal Division, Division of Highways.  This matter became mature for decision on December 19, 2014, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law. Grievant declined to submit written argument.


Synopsis

Grievant was dismissed from his probationary employment as a Bridge Inspector I because of unsatisfactory performance.  Grievant did not demonstrate that his performance was satisfactory as a probationary employee.


The following Findings of Fact are made based upon the record developed at level three.


Findings of Fact

1.
Grievant began his employment with the Division of Highways (“DOH”) on December 16, 2013, as a Bridge Inspector I.  He was hired as a probationary employee, with a six-month probationary period, and worked in Lewis County in District 7.


2.
Grievant’s employment was terminated at the end of the probationary period, for unsatisfactory job performance.  More specifically, Grievant was not retained because he was unable to safely use equipment necessary to perform his job duties due to his weight, and because of his failure to complete assigned projects in a timely manner.  Grievant was notified on May 27, 2014, that he was not going to be recommended for retention.


3 .
Grievant’s main duties as a Bridge Inspector I were inspecting bridges, cleaning bridges and areas surrounding bridges, and preparing bridge drawings using Microsystems.  In order to properly perform his bridge inspection duties, Grievant would need to use a ladder almost daily, and would, on occasion need to use the bucket on a bucket truck.  He would also need to climb down steep hillsides to view the underside of bridges.


4.
Grievant weighed 428 pounds when he was hired, and did not lose any weight during his employment with DOH.  Grievant was unable to climb a ladder to perform his job duties, because the maximum weight limit on the ladders available to DOH was 300 pounds.  Grievant was also unable to use the bucket on a bucket truck to perform his duties, because the maximum weight limit on the bucket is 600 pounds, and at least two people must be in the bucket when it is being used: the bucket truck operator and the bridge inspector.  Grievant also had difficulty climbing down steep hillsides.  Grievant was not advised that his weight would be an issue when he was hired.


5.
Grievant disclosed his weight to his supervisor shortly before his three-month evaluation, and was advised at that time that his weight was a concern due to weight limits on equipment.


6.
Grievant has an Associate’s Degree in drafting and design, and took one course in Microsystems.  He had not used Microsystems since then.  Microsystems is a computer aided drafting (“CAD”) program, as is Autocad.  Grievant had used Autocad daily in his previous job as a Permitting Technician for a private company, and he had this program on his home computer.  Grievant was told during his interview that DOH used Microsystems.  Microsystems operates differently than Autocad, and Grievant had difficulty using Microsystems.


7.
In April 2014, Grievant was assigned by Chad Boram, his supervisor, to prepare sketches of a bridge using Microsystems, for a bridge inspection report.  Mr. Boram did not give Grievant a deadline.  Grievant used his own Autocad program to draw the bridge, which took him about four hours.  He then tried to draw over the Autocad picture using Microsystems.  Grievant had difficulty accomplishing this task, and worked for three days trying to figure out how to use Microsystems.  Mr. Boram asked him how he was doing with the drawings, and showed Grievant how to use Microsystems.  Mr. Boram asked Grievant two or three times if the sketches were done.  It took Grievant at least three weeks to complete the sketches using Microsystems.


8.
Mr. Boram told Grievant during his five-month evaluation that he was spending too much time in the offices of other employees talking.





Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is on the employee to establish that his/her services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990).  Grievant “is required to prove that it is more likely than not that his services were, in fact, of a satisfactory level.”  Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).


The Division of Personnel’s Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” 143 C.S.R. 1 § 10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.   143 C.S.R. 1 § 10.5(a).  The Division of Personnel’s Administrative Rules establish a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  A probationary employee is

not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.

Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).


In addition to his difficulty using Microsystems to complete bridge drawings, it is clear that Grievant was unable to perform the essential duties of his position due to his weight.  Grievant pointed out that his weight had not changed since the interview.  While this may call into question the rationality of the decision to hire Grievant in the first place, it does not change the fact that Grievant was unable to perform the essential duties of his position.


Even a permanent employee may be dismissed from his employment if he cannot perform the essential duties of his position.  “Division of Personnel Rule 3.39 defines ‘Fitness’ as ‘suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.’” Elmore v. Dep’t of Transp., Docket No. 2010-1042-DOT (May 26, 2010).  An employee assigned to a classification which requires the possession of a valid drivers’ license as a minimum qualification has been found to be “unable to perform the essential duties of the position, and, therefore, did not meet the definition of fitness as stated by the Division of Personnel,” and the termination was upheld.  Id.  This is a case where Grievant is likewise unable to perform the essential duties of the position, and therefore does not meet the definition of “fitness.”  DOH is “not obligated to continue to employ Grievant in his position when he no longer met the minimum qualifications for the position.”  Rockwell v. Div. of Highway, Docket No.  2010-1070-DOT (June 25, 2010).


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is on the employee to establish that his/her services were satisfactory.  Bonnell v. W. Va. Dep't of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990).


2.
The Division of Personnel’s Administrative Rule 143 C.S.R. 1 § 10.5(a), establishes a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).

3.
Grievant did not demonstrate that his performance was satisfactory during his probationary period.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
January 15, 2015

