
 SEQ CHAPTER \h \r 1THE WEST VIRGINIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

RICKY LESTER,


Grievant,

v. 






DOCKET NO. 2015-0872-DOT
DIVISION OF HIGHWAYS,



Respondent.

DECISION

Ricky Lester (“Grievant”) filed this grievance directly at Level Three of the grievance procedure on February 18, 2015, challenging his dismissal from employment as a Transportation Worker 3 by the Division of Highways (“DOH” or “Respondent”). Grievant asserts that he was dismissed without good cause, and seeks to be reinstated with a make-whole remedy.  

A Level Three hearing was held before the undersigned Administrative Law Judge on June 3, 2015, at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant was represented by Gordon Simmons with UE Local 170 of the West Virginia Public Workers Union, and Respondent was represented by Jason Workman, Esquire, with the DOH Legal Division.  Grievant testified in his own behalf at the Level Three hearing while Respondent presented testimony from Samuel Gardner, Highway Administrator, Choskie Harmon, Crew Supervisor, Thomas Camden, District Manager, and Kathleen Dempsey, Director of Human Resources, the latter witness appearing telephonically.  This matter became mature for decision on July 6, 2015, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant was dismissed from his employment by Respondent for unsatisfactory performance at the end of his initial six-month probationary period.  The primary concern regarding Grievant’s performance involved his unsatisfactory pattern of attendance based upon taking 32 of 40 hours of accrued annual leave and 37 of 48 hours of earned sick leave during the six-month probationary employment period, rather than any violation of the employer’s established leave policies.  Because the Division of Personnel’s Administrative Rule establishes a low threshold for terminating a probationary employee, Grievant was unable to demonstrate that his attendance was sufficiently satisfactory to overturn the termination of his probationary employment.     


The following Findings of Fact are made based upon the record developed at the Level Three hearing.

Findings of Fact

1.
At the time of the events which are the subject of this grievance, Grievant was employed by the West Virginia Division of Highways (“DOH”) as a probationary Transportation Worker 3 (Equipment Operator) in DOH District 10. 

2.
Grievant’s probationary employment as a Transportation Worker 3 commenced on or about August 11, 2014.


3.
Grievant was initially assigned to District 10’s “Disforce” (heavy maintenance section) where he worked under the direct supervision of Alan Scarborough and Teddy Johnson.  Disforce operates throughout a four-county area and, on occasion, beyond.  During inclement weather, Grievant was assigned to snow removal and ice control (“SRIC”) duties.  

4.
When Grievant was assigned to SRIC, his immediate supervisor was Richard Creggar.  At all times during his employment, Grievant’s second-level supervisor was Samuel Gardner, the Highway Administrator over Disforce in District 10.

5.
Prior to coming to work for Respondent, Grievant had experience operating heavy equipment in strip mining operations.


6.
None of Grievant’s supervisors had concerns regarding Grievant’s hands-on work performance.

7.
On October 7, 2014, Mr. Gardner documented a “significant occurrence” regarding Grievant’s use of sick and annual leave, encouraging Grievant to do a better job managing his leave time.  See R Ex 1.


8.
On October 21, 2014, Mr. Gardner documented a separate significant occurrence concerning Grievant’s failure to provide documentation to demonstrate that his son was hospitalized on October 7, 2014, when Grievant called off work at the beginning of his scheduled shift.  See R Ex 1.     

9.
Grievant earned 40 hours of annual leave and 48 hours of sick leave during his six-month probationary period.  At the time Grievant’s employment was terminated, he had a current leave balance of 8 hours’ annual leave and 11 hours’ sick leave.  See G Ex 2. 

10.
Grievant was never placed on a formal leave restriction.


11.
While assigned to SRIC, Grievant called in sick on December 25, 2014 and did not work that scheduled shift. See G Ex 2.

12.
Grievant returned to work on the evening of December 28, 2015, his next scheduled work day.  As Grievant left work the following morning, on December 29, 2014, Mr. Gardner contacted Grievant by telephone and directed that Grievant provide a medical excuse for his recent absence.  See G Ex 3.  On December 30, 2014, the next day Grievant was scheduled to work, Grievant provided Mr. Gardner a signed doctor’s note, dated December 29, 2014.  See G Ex 1. 

13.
On January 5, 2015, Mr. Gardner recommended that Grievant be terminated at the end of his probationary period due to poor attendance.

14.
Thomas Camden is the District Manager for Respondent’s District 10.  On January 9, 2015, Mr. Camden met with Mr. Lester regarding Mr. Gardner’s termination recommendation. Grievant explained that he was suffering from “food poisoning” on December 25, 2014, and that he provided a doctor’s excuse as requested.  Mr. Camden determined that Grievant’s overall attendance record failed to demonstrate satisfactory performance.    

15.
Respondent’s Director of Human Resources, Kathleen Dempsey, accepted Mr. Gardner’s recommendation, and made the decision to terminate Grievant for poor attendance.

16.
Ms. Dempsey explained that DOH considers attendance as an important element of an employee’s work performance, particularly during the probationary period when supervisors are seeking to determine a new employee’s dependability and reliability.  Attendance is particularly critical during SRIC operations, when DOH is required to operate around the clock to clear snow and ice from the highways.     

 
17.
Ms. Dempsey’s decision was contained in correspondence dated February 4, 2015, addressed to Grievant, and stating, in pertinent part, as follows:


Pursuant to Section 10.5 and 12.2 of the State Division of Personnel Administrative Rule and Section II, Chapter 6 of the Division of Highways Administrative Operating Procedures, your employment with the Department of Transportation, Division of Highways, as a Transportation Worker 3 Equipment Operator is hereby terminated effective February 19, 2015 at the close of business. Prior to this recommendation and my concurrence being made, you were given an opportunity by your District Engineer/Manager to discuss personally or reply in writing to the reasons for this action. Additionally, while your probationary period would have ended on February 11, 2015, it has been extended to February 19, 2015 for the purpose of providing the required notice. You will receive severance pay in accordance with DOP Administrative Rule 12.2 (b).

The reason for your termination or non-retention during probationary period is based on poor performance during your probationary period. More specifically, but not limited to:

Your attendance, availability for work and leave management are less than satisfactory and do not meet the needs of the agency. Availability, dependability and dedicated work performance are critical factors for successful employment with the Division of Highways. Unfortunately, you have failed to demonstrate these qualities.

* * *

R Ex 3.

Discussion

Ordinarily, where a probationary employee has been terminated due to unsatisfactory performance, rather than for misconduct, the termination is not disciplinary, and the employee bears the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bennett v. Div. of Juvenile Serv., Docket No. 01-DJS-127 (Aug. 17, 2001); Bonnell v. W. Va. Dep’t of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990). See Bowman v. W. Va. Educ. Broad. Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm’n, Docket No. 91-PSC-422 (Mar. 11, 1992).  Grievant contends that the employer should bear the burden of persuasion in this particular matter because his duty performance was satisfactory, and he was terminated for attendance issues, a traditional basis for taking disciplinary action.  However, prior decisions of this Grievance Board clearly establish that attendance is an essential component of a probationary employee’s satisfactory performance.  Therefore, termination of a probationary employee for attendance-related issues involves a non-disciplinary matter.  Johnson v. Dep’t of Health & Human Res., Docket No. 2012-1444-DHHR (Jan. 10, 2014); Bennett, supra; Sheba v. W. Va. Div. of Corr., Docket No. 00-CORR-005 (June 21, 2000); Giberson v. W. Va. Div. of Corr., Docket No. 98-CORR-002 (May 29, 1998).  See Swiger v. Dep’t of Veterans Assistance, Docket No. 2012-1386-DVA (Oct. 7, 2013).  Accordingly, Grievant is required to prove by a preponderance of the evidence that it is more likely than not that his services were performed, in fact, at a satisfactory level.  Zhang v. Dep’t of Health & Human Res., Docket No. 2013-0777-DHHR (June 28, 2013); Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  See Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  Where the evidence equally supports both sides, Grievant has not met his burden.  See Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

   
The status of probationary employees is governed by provisions in Section 10 of the West Virginia Division of Personnel’s Administrative Rule (“Administrative Rule”), 143 C.S.R. 1 § 10 (2012).  Under the Administrative Rule, the probationary period of employment is “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  143 C.S.R. 1 § 10.1(a) (2012).  Further, the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  Id.  Finally, a probationary employee may be dismissed at any point during the probationary period that the employer determines his or her services are unsatisfactory.  143 C.S.R. 1 § 10.5(a) (2012).  See Bush, supra.  In accordance with the forgoing provisions, the Administrative Rule establishes a low threshold to justify the termination of a probationary employee.  Johnson, supra; Zhang, supra; Livingston v. Dep’t of Health & Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).

Consistent with DOP’s Administrative Rule, DOH has promulgated the following supplemental guidance, within its general policy on administrative operating procedures, concerning probationary employees:


If, at any time during the probationary period, it is determined that the services of an employee are unsatisfactory, he or she may be dismissed in accordance with Division of Personnel’s Administrative Rule. Probationary employees are not entitled to the benefits of progressive discipline or any lesser form of disciplinary action provided for in this Policy. . . .

R Ex 2. 

The West Virginia Division of Personnel has adopted an Administrative Rule which addresses, among other topics, the administration of sick leave for state employees.  The following sections are pertinent to this grievance:  

14.4.  Sick Leave


(a)  Accrual - Except as otherwise provided in this rule, each permanent, probationary, and provisional employee shall receive accrued sick leave with pay and benefits.  Sick leave is computed on the basis of hours equal to 1.5 days per month for full-time employees.  Sick leave is accrued at the end of each pay period or on the last workday for separating employees.  It may be prorated for employees granted a medical leave of absence or satisfying the conditions for approval of a medical leave of absence in accordance with subdivision 14.8(c) of this rule.  Prorated leave is computed in proportion to normal hours worked and/or hours of paid sick and/or annual leave during the pay period.  Sick leave cannot be accrued for hours not paid nor for hours worked beyond the normal workweek which shall not exceed 40 hours.  There is unlimited accumulation of sick leave.


(b) Coverage



1.  Full-time and part-time permanent, probationary, and provisional employees shall accrue sick leave.

* * *


(f)  Requesting, Granting - Sick leave may not be granted in advance of the employee’s accrual of the leave or when the employee's disability, as verified by a physician/practitioner on a prescribed physician's statement form, is of such a nature as to render the employee permanently unable to perform his or her duties with or without accommodation; provided the employee may continue to utilize available sick leave during the accommodation consideration process not to exceed sixty (60) calendar days.  In the event of any serious health condition qualifying for leave under FMLA, paid leave shall be designated as FMLA leave.


Employees shall request sick leave in advance of taking the leave when requesting leave for routine dental and medical appointments.  Appointing authorities shall grant accrued sick leave requested by employees for the following reasons:



1.  Illness - Sick leave shall be granted in the event of an employee’s illness or injury which incapacitates him or her from performing his or her duties;

* * *


6.  Illness and/or Routine Dental and Medical Appointments-Immediate Family - Employees may use up to 40 hours of accrued sick leave per calendar year to provide care to an immediate family member, as defined in this rule, who is incapacitated due to illness or injury or to accompany an immediate family member to routine healthcare appointments.  Reasonable travel time in addition to the time for the routine appointments may also be charged to sick leave; or,

* * *

(g)  Physician's Statement



1.  The Director shall prescribe a physician's statement form to be supplied by all agencies to its employees.  All agencies shall use this form or an alternate form or method, approved by the Director, to obtain the necessary information.



2.  Any employee requesting sick leave for an absence of more than three consecutive scheduled work days or scheduled shifts must, within two days of his or her return to work, provide a prescribed physician’s statement from the attending physician for the entire absence.  Consecutive scheduled workdays are determined without regard to scheduled days off that occur during the period of sick leave.  Thus, annual leave, holidays, modified holiday observance, compensatory time, regularly scheduled days off, or any other time for which the employee was not scheduled to work during the period of absence shall not constitute a break when determining the three consecutive scheduled work days.  If the employee’s physician/practitioner has placed restrictions or limitations on the employee’s work activities, the employee must furnish the prescribed physician’s statement immediately upon return to work.  The physician's statement form shall specify the period of incapacity and state that the employee was unable to perform his or her job or that the employee's absence was due to reasons provided in paragraph 14.4(f)6 of this rule for a member of the employee's immediate family.



3.  In the absence of a prescribed physician's statement form, the entire absence shall be charged to unauthorized leave as provided in subsection 14.6 of this rule, and the employee's pay shall be docked the following pay period for the entire period of absence.  The appointing authority shall notify the employee in writing that his or her pay is being docked.  If the physician’ (sic.) statement from the attending physician specifies a period of incapacity that is less than the entire absence, only the period of incapacity shall be charged to sick leave and the remaining absence shall be charged to annual leave, if annual leave is available to the employee and is not otherwise restricted.
143 C.S.R. 1 (2012).


Grievant contends that all leave during his probationary period, whether sick or annual, was taken in accordance with the established rules state employees are required to follow when taking such leave.  However, the employer’s witnesses indicated that Grievant’s compliance with leave procedures was occasionally problematic.  In particular, Mr. Gardner testified, without contradiction, that Grievant failed to provide the requested documentation when he took leave due to Grievant’s son being hospitalized.  See R Ex 1.  In addition, there is a dispute whether Grievant properly took sick leave due to food poisoning from which he suffered during the Christmas holiday period, requiring him to call in sick for December 25.

Accordingly, certain facts relating to this matter were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  

Grievant appeared to be honest and forthright in his testimony, with no visual or verbal indication of deception.  Likewise, Respondent’s witnesses were similarly credible, although Mr. Gardner’s recollection of events was sometimes incomplete, most likely because he supervises a number of employees and is required by his position to address numerous personnel matters each month.  Based upon the credible evidence presented at the Level Three hearing, it does not appear that Grievant had the opportunity to directly explain to Mr. Gardner that he suffered from what he believed to be food poisoning after eating multiple Christmas dinners in multiple households on December 24, and 25, before he was scheduled to return to work on the evening of December 25.  Choskie Harmon, Crew Supervisor, who was a witness to the conversation between Grievant and Mr. Gardner, did not recall the specific statements of either participant beyond confirming that he heard no reference to “food poisoning.”  Because Grievant was personally involved in the situation, his memory of the events presented the more credible version.  In any event, Grievant also testified that he explained his food poisoning experience to his immediate supervisor, Richard Creggar, after returning to work on the evening of December 26, 2014.  Further, it is more likely than not that Mr. Creggar communicated this circumstance to Mr. Gardner, either directly or indirectly, triggering Mr. Gardner’s telephonic request for Grievant to produce a doctor’s excuse for his absence on December 25.


Contrary to Grievant’s position, none of the provisions in DOP’s Administrative Rule pertaining to sick leave precludes a supervisor in Mr. Gardner’s situation from requesting a doctor’s excuse from an employee who has been absent less than three consecutive days.  Clearly, the Rule gives no discretion to a supervisor when an employee has been absent due to illness for more than three consecutive days, mandating production of a medical excuse in that situation.  However, there is no provision in the Rule which prohibits a supervisor, who has reason to question an employee’s absence due to a purported illness, from asking the employee to produce a doctor’s excuse.  Likewise, although employees properly placed on leave restriction may be required to produce a medical excuse for all sick leave taken, an employee does not have to be placed on a leave restriction as a prerequisite to a supervisor requiring a medical excuse for an absence of less than three consecutive days.  In any event, Grievant produced a written doctor’s excuse, which is the best that any person could hope for after the fact, given that he did not see a physician while he was experiencing food poisoning, and there is no evidence that a doctor would be able to definitively diagnose the presence of such a condition after the employee was well enough to return to work, as was the case here.


Grievant notes that Respondent failed to establish that he violated any rule, regulation or written policy by taking leave which he was not entitled to take, or that any leave taken was improper.  However, the controlling issue is not whether DOH established that Grievant’s leave usage violated some rule or policy, but whether Grievant’s leave usage, taken as a whole, demonstrated positive attendance qualities reflecting dependability and reliability sufficient to warrant his retention.  Ms. Dempsey’s uncontradicted testimony indicated that her decision to terminate Grievant’s employment at the end of his probationary period was based exclusively upon his overall attendance, not any particular instance of violating the agency’s leave policies.  There is simply no requirement that a probationary employee’s leave must have been improper in some regard before the employer may determine that his overall attendance pattern is unsatisfactory.  Accordingly, Grievant failed to meet his burden of demonstrating that the attendance element of his duty performance was fully satisfactory, or that his termination at the end of his probationary period was in violation of any applicable law, rule, or regulation.         

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.  
When a probationary employee has been terminated due to unsatisfactory performance, rather than for misconduct, the termination is not disciplinary, and the employee bears the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008); Bennett v. Div. of Juvenile Serv., Docket No. 01-DJS-127 (Aug. 17, 2001); Bonnell v. W. Va. Dep’t of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990). See Bowman v. W. Va. Educ. Broad. Auth., Docket No. 96-EBA-464 (July 3, 1997); Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).


2.
A dismissal of a probationary employee for attendance problems is a termination for unsatisfactory performance and is not disciplinary in nature.  Johnson v. Dep’t of Health & Human Res., Docket No. 2012-1444-DHHR (Jan. 10, 2014); Bennett, supra; Giberson v. W. Va. Div. of Corr., Docket No. 98-CORR-002 (May 29, 1998).  See Swiger v. Dep’t of Veterans Assistance, Docket No. 2012-1386-DVA (Oct. 7, 2013).

3.
The term “satisfactory” can generally be defined as “giving satisfaction sufficient to meet a demand or regulation; adequate.”  Brown v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-026 (Oct. 28, 1999).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


4.
Under the West Virginia Division of Personnel’s Administrative Rule, the probationary period of employment is “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  143 C.S.R. 1 § 10.1(a) (2012).  Further, the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  Id.  



5.
The West Virginia Division of Personnel’s Administrative Rule, 143 C.S.R. 1 § 10.5(a) (2012), establishes a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health & Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).
 
6.
Grievant failed to demonstrate by a preponderance of the evidence that his services for Respondent were satisfactory.  Therefore, it was within his employer’s discretion to dismiss him at the conclusion of his probationary period.  See Swiger, supra.



Accordingly, this grievance is DENIED.

Any party or the Division of Personnel may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date: July 14, 2015




    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� Mr. Gardner recalled requesting and receiving a doctor’s excuse.  Grievant testified that this request was made telephonically at the end of his shift on December 29.  Grievant informed Mr. Creggar about his illness earlier during that shift.  It would make no sense for Mr. Gardner to request a doctor’s excuse based solely on Grievant’s statements that he had multiple dinners over the Christmas holiday.
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