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D E C I S I O N
Jeremy Carson, Grievant, filed a grievance against his employer the West Virginia Department of Transportation, Division of Highways (DOH), Respondent, on May 29, 2015, in protest to a one-day suspension.  Grievant attempted to commence the grievance at level two of the grievance process.  As this grievance pertained to a suspension the matter was handled as authorized by W. Va. Code ( 6C-2-4(a)(4), at level three of the grievance process.

A level three hearing was held before the undersigned Administrative Law Judge on August 27, 2015, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by Sam Henry.  Respondent was represented by Rachel L. Phillips, Esq., DOH Legal Division.  This matter became mature for decision upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about September 25, 2015.  Both parties submitted fact/law proposals.


Synopsis
Grievant was suspended for one (1) day after he refused a job assignment and left the assigned work area without permission.  Grievant challenges the discipline imposed, contending justification.  Among other delineated offenses “failure to follow major instructions;” and “leaving assigned work area without permission” are actions duly identified as sanctionable violation of agency policy.  See West Virginia Division of Highways Administrative Operating Procedures. Respondent established by a preponderance of the evidence that Grievant violated applicable Administrative Operating Procedures.  Grievant failed to demonstrate that the disciplinary action taken against him was excessive or an abuse of discretion.  Considerable deference is afforded the employer(s assessment of the seriousness of the employee(s conduct and the prospects for rehabilitation.  Mitigation is not found to be warranted in this matter.  This grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant is a Transportation Worker 2 Equipment Operator in the District 3, Route 50/I-77 Section of DOH.    

2. Robert Busch, Transportation Crew Supervisor 1, is Grievant’s immediate supervisor.

3. Kevin Reynolds, Transportation Crew Supervisor 2, is Grievant’s next-level supervisor.

4. Debbie Farnsworth is the Administrative Services Manager for District 3 and is responsible for the Human Resource functions of the District.

5. Rusty Roten is the District 3 Engineer/Manager and is responsible for the overall management of the District.

6. Prior to the instant grievance matter on January 14, 2015, Grievant received a written reprimand for insubordination.  R Ex 7 

7. On March 18, 2015, Grievant was assigned to patch potholes on US Route 50.  Grievant was working on a crew with John Riggs, Chris Carson and Dave Morgan.  

8. Shortly after the crew began patching potholes, Robert Busch received a phone call from Charleston stating that cars were busting tires due to larger, deeper potholes a few miles down the same road.
9. Supervisor Busch attempted to contact the crew by radio.  When that failed, he called Chris Carson on his cell phone and told him that the crew needed to move to take care of the larger, deeper potholes first. 
10. Grievant got upset after the change in job assignment.
11. Grievant verbally indicated to his co-workers he was quitting, and walked off the job.  Grievant left the assigned work area without permission.
12. John Riggs, Grievant’s co-worker, called to report the incident to his immediate supervisor, Mr. Busch.  Mr. Busch then reported it to Grievant’s next-level supervisor, Kevin Reynolds, Transportation Crew Supervisor 2.
13. Supervisor Reynolds called the District, who advised him to go pick up Grievant. 
14. Supervisor Reynolds stopped the activity he was doing and went to pick up Grievant, who had walked approximately four miles away from the job site. 
15. Supervisor Reynolds asked him if he wanted to go home or go to the District; Grievant chose to go to the District.  

16. Once at the District, a meeting took place in District Manager Rusty Roten’s office wherein Grievant expressed he was upset.  Grievant indicated he was mad about reassignment and “tired of being jerked around.”  R Ex 4 and Roten Level Three Testimony
17. After the meeting, Grievant returned to the jobsite. 

18. Crew Supervisor Reynolds returned to headquarters after he had spoken to all of the men on the crew about the incident.  Each crew member had a similar story regarding Grievant’s conduct.  It was consistently reported that Grievant got mad at the change in job orders, said he was quitting and walked off the job.  

19. Mr. Reynolds obtained statements of all the men on the crew and also the statement of Grievant’s immediate Supervisor, Robert Busch.  R Ex 1
20. After his investigation, Crew Supervisor Reynolds gave the statements to Supervisor Roten and reported that all of Grievant’s co-workers indicated that Grievant was mad due to the change in job assignment. No other explanation or catalyst for Grievant’s outburst was presented at that time.  

21. On April 27, 2015, Grievant received an RL-544, Notice to Employee, recommending a one-day suspension for walking off the job.  R Ex 2
22. At the RL-546 pre-determination meeting on April 27, 2015, Grievant disagreed with the language of the RL-544.  See R Ex 2  At this meeting, Grievant stated that he walked off the job due to David Morgan, a co-worker, shaking him and telling him to loosen up.  Grievant Level Three Testimony
23. Grievant could not and/or did not explain what he was upset about prior to the alleged shaking incident.  Grievant Level Three Testimony
24. After the RL-546 meeting, District Supervisor Roten contacted Crew Supervisor Reynolds and asked him to speak to David Morgan about the alleged shaking.  Level Three testimony of Kevin Reynolds and Rusty Roten

25. Worker Morgan denied that the alleged shaking took place; however, Crew Supervisor Reynolds counseled him anyway and specifically instructed him not to do such things on the job.  Reynold Level Three Testimony 

26. On March 18, 2015, Grievant refused a job assignment and left the assigned work area without permission.  A one-day suspension was imposed on May 20, 2015 for the conduct.  R Ex 2, Testimony of Debbie Farnsworth.

Discussion
As this grievance involves a disciplinary matter, Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va. 500, 729 S.E.2d 822] at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

Respondent’s Disciplinary Action Policy sets out certain standards of work performance and conduct that the Division of Highways expects its employees to meet:

8. Performance of assigned duties in accordance with the standards and instructions given by an appropriate supervisor;
9. Observance of and respect for the chain of command;

Division of Highways Administrative Operating Procedures, Disciplinary Action, § 2, Ch. 6, II.A.8 & 9.  See R Ex 6


Grievant is or should be aware of these standards.  The standards were reviewed with Grievant on or about September 5, 2012.  Further, the West Virginia Division of Highways Administrative Operating Procedures, Section II, Chapter 6, Part III-B-2, (R Ex 6, pages 4-5) specifically identifies some examples of poor performance or misconduct that may warrant disciplinary action, such identified conduct among others includes “failure to follow major instructions;” “leaving assigned work area without permission.” The language as written is empowering.  Facts, circumstances and history of the employee(s) are proper factors to consider when analyzing and determining warranted action.  Disciplinary action may be taken in the form of oral reprimand, written reprimand, demotion, suspension or dismissal. Id at p3.

Grievant refused a job assignment and left the assigned work area without permission.  He contends this action was predicated upon the action of a co-worker. Allegedly a co-worker, in an attempt to calm Grievant or in an act of aggression, shook Grievant.  Grievant was frustrated by the events of the day.  Concerned about what he might do or say, Grievant contends he left the situation, removing himself from a hostile environment.  Grievant contends his conduct does not warrant a one-day suspension and wants the time and wages restored.  Grievant’s position is not at all times coherent, but generally speaking, Grievant attempts to mitigate his culpability.  Grievant contends his actions were justified and he should not be penalized because of his prudent action when faced with a harassing co-worker.  Grievant did not persuasively establish this so called harassment. 

Most DOH employees are aware and accept that work assignments are subject to change and interpretation.  There may have been other factors which sparked Grievant’s behavior.  Nevertheless Grievant’s conduct is unacceptable.  “Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions.” Reynolds v. Kanawha-Charleston Health Dep’t., Docket No. 90-H-128 (August 8, 1990). An employee’s belief that management’s decisions are incorrect, absent a threat to the employee’s health or safety, does not confer the right upon him to ignore or disregard the order, rule or directive. Vickers v. Bd. of Directors/W. Va. State College, Docket No. 97-BOD-112B (August 7, 1998). 
Respondent clearly demonstrated that Grievant walked off the job on March 18, 2015.  Respondent established by a preponderance of the evidence Grievant’s conduct. Leaving the assigned work area and failure to follow major instructions are included in the DOH Disciplinary Action Policy under examples of conduct warranting a written reprimand.  West Virginia Division of Highways Administrative Operating Procedures, Section II, Chapter 6, III.B.2.  (R Ex 6)  Respondent avers that Grievant’s continued violation of workplace standards is just cause for a more severe discipline, evoking the principles of progressive discipline.  Grievant had received a written reprimand for insubordination in January 2015.  DOH Disciplinary Action Policy permits suspension when the imposition of a lesser penalty would be warranted.  Id at III.B.3.  Grievant failed to present evidence sufficient to demonstrate that the disciplinary measure imposed was unwarranted.  Grievant failed to prove that Respondent had a mandatory obligation to impose a lesser form of discipline for the charged offense.  West Virginia Division of Highways Administrative Operating Procedures, Section II, Chapter 6, provides applicable language to sanction Grievant. 
Grievant failed to prove that, under the totality of the circumstances, his one-day suspension was unwarranted or reflected an abuse of the DOH’s discretion, or that there was an inherent disproportion between his offense and the penalty imposed.  Respondent, by a preponderance of the evidence, established good cause and rational justification for the disciplinary action of a one-day suspension for Grievant’s conduct of walking off the job on March 18, 2015.
Mitigation of a penalty is considered on a case by case basis.
 Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995). A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996).  Mitigation is not found to be warranted in the circumstances of this matter.

The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. Respondent proved by a preponderance of the evidence that Grievant violated applicable West Virginia Division of Highways Administrative Operating Procedures. 
3. Grievant violated clear and unambiguous agency policy by refusing a job assignment and leaving the assigned work area without permission. 

4. In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).

5. The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee(s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer(s assessment of the seriousness of the employee(s conduct and the prospects for rehabilitation."  Overbee v. Dep(t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996);  Hoover v. Wirt County Bd. of Educ., Docket No. 2008-1482-WirED (Feb. 12, 2009). 

6. Grievant failed to demonstrate the penalty levied was clearly excessive or reflects an inherent disproportion between the offense and the personnel action.

7. It is not determined that Respondent abused its discretion in the circumstances of this case.

Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  November 10, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievant was informed pursuant to a June 5, 2015, Public Employees Grievance Board correspondence that if he wished to move his grievance to level one instead, he had such option upon written request.


� "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997).
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