
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES 


GRIEVANCE BOARD

BRIAN LARGE,



Grievant,

v.






Docket No. 2015-0721-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Brian Large, filed this challenge to the termination of his employment with Respondent on January 6, 2015, at level three.  Grievant seeks to be made whole in every way including back pay with interest and all benefits restored.  A level three hearing was held before the undersigned on May 28, 2015, at the Grievance Board’s Westover office location.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by Steven R. Compton, Senior Assistant Attorney General.  This case became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on July 2, 2015.


Synopsis


Grievant was dismissed from his employment as a Health Service Worker at the William R. Sharpe, Jr. Hospital.  This action by Respondent was based upon allegations that Grievant engaged in exploitation of a former patient.  Respondent attempted to meet its burden to establish the charges by offering testimony at level three that was 
unpersuasive, and by offering reports that contained both uncorroborated hearsay and some exculpatory evidence.  Oddly enough, Respondent also argued that the Grievant’s termination should be upheld in view of what they characterized as evasive and inconsistent responses by the Grievant, as well as the failure of Grievant to fully accept that his actions were improper. Respondent did not meet its burden of proof in this grievance based upon the record offered in support of Grievant’s termination.


The following findings of fact are based on the record developed at level three.


FINDINGS OF FACT


1.
Grievant was employed as a Health Service Worker at the William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the West Virginia Department of Health and Human Resources.


2.
It is undisputed that Grievant received good evaluations throughout his employment with Respondent.


3.
On or about October 28, 2014, Tina Hawkins, Clinical Social Worker, reportedly completed an Adult Protective Services report stating that a readmitted patient had alleged that Grievant engaged in sex with her while she was a patient sometime in December 2009.  This document was not produced at the level three hearing.


4.
Grievant indicated that he later contacted Kathy Stalnaker, Adult Protective Services Supervisor for the district, and was informed that no complaint had been filed with Adult Protective Services concerning a patient’s allegations against him and that no investigation had been conducted.


5.
Also on October 28, 2014, a recorded interview was conducted with the patient by Legal Aid patient advocate Sharoon Reed and Jodie Puzio-Bungard, Respondent’s Clinical Services Coordinator.  The accusing patient was not called to testify at level three.


6.
On October 29, 2014, Sharoon Reed and Jodie Puzio-Bungard conducted telephone interviews with Candace Flanagin, stepmother of the patient’s daughter, the patient’s brother and the patient’s sister.  None of these individuals were called to offer testimony at the level three hearing.  All of the individuals, in one form or another, expressed concerns over the accuracy of the patient’s accounts on most matters in her life.


7.
On November 20, 2014, Sharoon Reed and Jodie Puzio-Bungard issued a written finding substantiating the charge of patient neglect and abuse against the Grievant to Parker Haddix, Chief Executive Officer.  On November 25, 2014, Mr. Haddix issued a finding of substantiation of neglect and physical abuse, relying entirely on the report of November 20, 2014.
  Respondent’s Exhibit No. 3.


8.
The recorded interview of the predetermination meeting of December 16, 2014, was conducted by Thalia Fisher, Assistant Chief Nurse, and Debbie Quinn, Human Resources Director.  These individuals did not provide testimony at the level three hearing.


9.
On January 2, 2015, Robert Kimble, Respondent’s Assistant Administrator, issued a letter dismissing Grievant from employment for violations of Policy 34.305 for “having personal contact with the patient, and a family member within a year of (patient’s) discharge . . .”  Respondent’s Exhibit No. 1.


10.
The January 2, 2015, letter additionally stated: “You admitted meeting the former patient in Summersville after her discharge, admitted fixing her car with her father in Parkersburg, admitted you went to the hospital to visit her father in the hospital, spent more time with the father than with the former patient, going to the former patients [sic] doctor’s appointment in Charleston, referred to the former patient as ‘your friend’, you stated ‘you cut things off with her’ when asked what that meant you paused and said you did not want to see her anymore, she called you all the time.  You stated several times that you took the patient to Charleston to a doctor’s appointment and met her in Summersville, all of which was prior to the one year timeframe [sic] of her discharge from William R. Sharpe Jr. Hospital.”


11.
The portion of Policy 34.305 cited in the letter reads: “Employees are also restricted from entering into any type of relationship (e.g. intimate, personal, financial or business) with patients, ex-patient(s) or families who have been treated at Sharpe Hospital for at least one year after the patient’s discharge.”  Respondent’s Exhibit No. 5.


12.
Grievant explained that his contacts with the patient, both before and after her discharge, were primarily based on his attempts to offer support, made in response to her request, for a fellow recovering addict that he knew from the twelve-step recovery meetings.


13.
Grievant further explained that his contact with the patient was not sexual or romantic in nature, and that he broke off contact some time after the patient had asked him to attend her mother’s funeral in February 2010, a request that he found improper and with which he did not comply.


14.
Grievant acknowledged that he had conversations with the patient’s father and brother when he went on the trip to Parkersburg to pick up the patient’s car (apparently the patient was not on the trip); had dinner with the patient in Summersville, West Virginia; the patient had been to his apartment; had attended AA/NA meetings together; visited her in the hospital in Charleston, West Virginia.  Grievant admitted to taking the patient to a clinic in Charleston to have an abortion.


15.
Policy 34.305 states that employees are prohibited from any ‘relationship’ with former patients and their families for a one-year period after a patient’s discharge; however, it does not prohibit any contact whatsoever and does not define what constitutes a ‘relationship’ apart from some examples that do not include attendance in a twelve-step program.  Respondent’s Exhibit No. 5.


16.
Sharoon Reed, an employee of Legal Aid of West Virginia, was Respondent’s principal witness at the level three hearing, as well as Respondent’s representative.


17.
Sharoon Reed acknowledged that she played no role in the decision to discipline the Grievant.  Nevertheless, the sense of a rush to judgment is evident when she states in her follow-up to the patient’s sister at the end of her interview: “Anything we can do to add credibility, so he doesn’t get his job back, would be helpful.”  The patient’s sister is heard to say, something to the effect, I would not like to see anyone lose their job based on my sister’s statements.  Respondent’s Exhibit No. 4.


18.
No one employed by Respondent who had exercised supervision over the Grievant or played any purported role in the decision to discipline Grievant offered testimony at the level three hearing.


19.
Sharoon Reed explained that the intent of the Legal Aid investigation was to find the truth.  When asked whether it was proper interrogation to ask suggestive or leading questions of the interview subjects, Ms. Reed went on to explain that it was even permissible to lie in the course of conducting an interview.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  Where the evidence equally supports both sides, the employer has not met its burden.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


Respondent’s argument that they have met their burden of proof centers around the fact that Grievant was evasive, inconsistent and did not fully accept that personal and romantic relationships with patients would be improper and that his admitted actions were improper.  In essence, Grievant failed to be forthright and honest with investigators and later during the predetermination meeting.  Even when given an opportunity to deny the allegations, Grievant was inconsistent and would often refuse to answer questions stating that he was uncomfortable with the subject.  Most troubling, Respondent argues, is that after this entire process, Grievant continued to try to justify his relationship as helpful to the patient and would not clearly acknowledge that these relationships are improper.  The undersigned is not persuaded by this argument.


The record established that Grievant first met the patient in the context of a twelve-step meeting conducted as part of the rehabilitative therapy while he was employed as a temporary worker at Respondent’s facility.  These meetings are meant by design to be confidential, and participants are expected to do inventory, or be completely honest and forthcoming concerning past behavior.  This process is a therapeutic step toward recovery in the understanding that such testimonials are to remain anonymous but necessary requirements in the effort to achieve recovery.  Accordingly, it would be true that Grievant would disclose details of his personal history, a cornerstone of the so-called investigation leading to a finding against Grievant, to the group attending, including the patient, as well as hear the same sort of confidential disclosure from others, including the patient in question.


Grievant’s subsequent reluctance to disclose details of his interaction with a fellow recovering addict seem to involve a concern over the breach of confidentiality.  The trust invested in the therapeutic procedure is regarded within the twelve-step program as indispensable to the goal of recovery and, as such, something not to be violated or used for purposes of personal gain or advantage.  Grievant’s attempts at being supportive to the patient ended only when what he called her ‘addict behavior’ became so much a burden that he severed any ties to the patient.  Even so, he continually protested, that he was unwilling to betray that anonymity embodied in the confidential nature of a fellow twelve-step participant.  


The patient in question was not called to testify at the level three hearing; as such her recorded interview is no more than uncorroborated hearsay.  Under the statutes and procedural rules relating to grievances, the formal rules of evidence are not applicable in grievance proceedings, except for the rules of privilege recognized by law.
  The issue is one of weight rather than admissibility.  This reflects a legislative recognition that the parties in grievance proceedings, particularly grievants and their representatives, are generally not lawyers and are not familiar with the technical rules of evidence or with formal legal proceedings.  Accordingly, an administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (Mar. 11, 2010); Warner v. Dep’t of Health and Human Resources, Docket No. 07-HHR-409 (Nov. 18, 2008); Miller v. W. Va. Dep’t of Health and Human Resources, Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).


The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants' out of court statements were in writing, signed, or in affidavit form; 3) the agency's explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants' accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.
  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 ( Dec. 9, 1997); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).


The patient’s allegations during her interview are omitted from the January 2, 2015, letter of dismissal.  They were raised by Ms. Reed in her testimony at the level three hearing and are contained in the audio recordings of the interviews introduced by Respondent.  The patient alleges, for the first time, that five years prior, Grievant engaged in brief consensual sexual contact with her while she was a patient sometime in December 2009.  The patient alleges that Grievant shared crack cocaine with her and had sexual relations with her after her discharge from Sharpe Hospital.  


All of the allegations were denied by Grievant at level three, and the record does not establish that the hearsay allegations have any corroboration.  No explanation or rationale was offered to the undersigned concerning the availability or unavailability of persons with first-hand knowledge to testify at the hearings.  For all reasons stated in this discussion, the patient’s account of the events leading to the termination of Grievant should be given no weight.


The Legal Aid investigation indicates that the patient alleged intercourse occurred in her room.  The patient reported that the intercourse with Grievant was consensual and took place only once.  The patient acknowledged that a roommate was present at the time in 2009 (the patient mistakenly reported it happened in 2008), but the roommate slept a lot and the patient was unable to remember her roommate’s name.  No attempt was made to follow-up on this potential lead in the investigation, likely because of a five-year gap in reporting the allegation.  


The patient goes on to report that, during a period of time in which Grievant reported to work not only at Sharpe Hospital but at another clinic, he introduced her to crack cocaine.  Finally, when asked how the alleged relationship ended, the patient reported that it was obvious to her that Grievant was having relationships with other patients of Sharpe Hospital.  Nothing in the record would support any of these investigative findings as having any weight in support of the Grievant’s termination.  The Respondent cannot meet its burden of proof in this grievance based solely upon this hearsay evidence.


Finally, Grievant is correct to point out to the undersigned that Policy 34.305, prohibiting “any type of relationship” between hospital employees and former patients or patients’ families “for at least one year after the patient’s discharge,” is clearly the stated reason for Grievant’s discharge.  The undersigned agrees that participation in a twelve-step program entails a potential for the blurring of an analysis of “any type of relationship.”  Attendance at meetings by both recovering employees and former patients would be an example of expressive association, one that Respondent condones, insofar as such meetings occur under its sponsorship.  Although Grievant denied that the relationship was sexual or romantic, he does seem to have regarded the patient as a friend, as well as a fellow recovering addict.  This may, in hindsight, have been an error in judgment on the part of Grievant.  Nevertheless, it does not rise to the level of good cause to discipline the Grievant by terminating his employment.


The following conclusions of law support the decision reached.

Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
An administrative law judge must determine what weight, if any, is to be accorded hearsay evidence in a disciplinary proceeding.  Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (Mar. 11, 2010); Warner v. Dep’t of Health and Human Resources, Docket No. 07-HHR-409 (Nov. 18, 2008); Miller v. W. Va. Dep’t of Health and Human Resources, Docket No. 96-HHR-501 (Sept. 30, 1997); Harry v. Marion County Bd. of Educ., Docket Nos. 95-24-575 & 96-24-111 (Sept. 23, 1996).


4.
The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants' out of court statements were in writing, signed, or in affidavit form; 3) the agency's explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants' accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 ( Dec. 9,1997); Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990)


5.
Respondent failed to prove by a preponderance of the evidence good cause  to terminate Grievant’s employment.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to his position, and to pay him all back pay to which he is entitled from the date his employment was terminated, and back pay for the period of time he was suspended without pay, plus interest, and restore all benefits, as though he had not been dismissed.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: July 21, 2015                        


___________________________









Ronald L. Reece









Administrative Law Judge
�The Legal Aid investigation indicates that the patient alleged intercourse occurred in her room.  The patient reported that the intercourse with Grievant was consensual and took place only once.  The patient acknowledged that a roommate was present at the time in 2009 (the patient mistakenly reported it happened in 2008), but the roommate slept a lot and the patient was unable to remember her roommate’s name.  The patient goes on to report that, during a period of time in which Grievant reported to work not only at Sharpe Hospital but also at another clinic, he introduced her to crack cocaine.  Finally, when asked how the alleged relationship ended, the patient reported that it was obvious to her that Grievant was having relationships with other patients of Sharpe Hospital.


�See generally W. Va. Code § 6C-2-4(a)(3).


�The United States Merit System Protection Board Handbook (“MSPB Handbook”) set out these as factors to examine when assessing hearsay. See Borninkhof v. Department of Justice, 5 MSBP 150 (1981).






