THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JOHN WILLIAM LAMP,



Grievant,

v.






Docket No. 2015-0076-MAPS
DIVISION OF JUVENILE SERVICES/LORRIE 

YEAGER JR. JUVENILE CENTER,



Respondent.

ORDER DENYING DEFAULT

 SEQ CHAPTER \h \r 1Grievant, John William Lamp, filed a level three grievance against his employer, Respondent, Division of Juvenile Services/Lorrie Yeager Jr. Juvenile Center, which was received by this Grievance Board on July 23, 2014.  Grievant alleges that he is being retaliated against by being relieved of his duties as a Hearing Officer, and for relief Grievant seeks “Duties re-instated-no retaliation.” On August 15, 2014, Respondent, by counsel, filed a Motion to Remand this matter to level one of the grievance procedure. In its Motion, Respondent provided that this matter does not involve pay and should have been filed at level one. By Grievance Board Order dated August 21, 2014, this grievance was transferred from the level three docket to the level one docket. 
A level one hearing was conducted on September 3, 2014, and a decision denying the grievance was sent to Grievant, by certified mail, and the Grievance Board on September 23, 2014.  On September 26, 2014, the United States Postal Services delivered notification to Grievant’s listed address that he had received a certified letter. The letter was unclaimed and ultimately returned to the Charleston post office, then to Respondent, on or around October 23, 2014. Upon return, the post office had stamped the letter with “Return to sender unclaimed unable to forward.” 

Grievant submitted notice of default on December 9, 2014.  A default hearing was held on April 22, 2015, at the Grievance Board’s office in Charleston, West Virginia, before the undersigned Administrative Law Judge, for the purpose of taking evidence on the issue of whether a default had occurred at level one.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Celeste Webb-Barber, Assistant Attorney General.  This case became mature for decision on May 11, 2015, the deadline for the submission of the parties' proposed findings of fact and conclusions of law.
Synopsis

Grievant alleges that a default occurred at level one of the grievance process contending he never received the level one decision.  Respondent asserts it issued the level one decision on September 23, 2014, by certified services, properly addressed, which was returned as “Return to sender unclaimed unable to forward.” Grievant’s refusal to pick up his decision at the post office does not establish default. Grievant has failed to prove by a preponderance of the evidence that Respondent was in default. Therefore, Grievant’s claim for default is denied. 


The following findings of fact are based upon the limited record of this grievance:

Findings of Fact


1.
Grievant initiated this grievance action on or about July 23, 2014. A level one hearing was conducted on September 3, 2014. 

2.
Director of the Division of Juvenile Services, Stephanie Bond, issued a decision denying the grievance at level one on September 23, 2014. 
3.
Brenda Hoylman, Paralegal for the Division of Juvenile Services, sent Grievant a certified letter along with the level one decision and a certificate of service on September 23, 2014. 
4. 
At all relevant times of this grievance process, Grievant’s mailing address has remained the same.  Respondent appropriately addressed and posted the level one decision. 

5.
On September 26, 2014, the United States Postal Services delivered notification to Grievant’s listed address that he had received a certified letter. The letter was unclaimed and ultimately returned to the Charleston post office, then to Respondent, on or around October 23, 2014. Upon return, the post office stamped the letter with “Return to sender unclaimed unable to forward.”

6. 
On or about December 9, 2014, Grievant filed his default appeal with the Grievance Board. 
Discussion


A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  See Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  See Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”   W. Va. Code § 6C-2-3(b)(1).  The term “response,” as used in the default provision, not only refers to the obligation to render decisions within the statutory time limits, but to the holding of conferences and hearings within proper limits as well.  See Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).  The issue to be decided at this time is whether a default occurred, and, if so, whether the employer has a statutory excuse for not responding within the time required by law.  See Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).  

 SEQ CHAPTER \h \r 1Default grievances are generally bifurcated.
  In the first hearing, it is determined whether a default actually occurred.  If a default is found to have occurred, a second hearing is conducted to determine whether any of the remedies sought by the grievant are “contrary to law or contrary to proper and available remedies.”  W. VA. CODE § 6C-2-3(b)(2).  If default occurs, Grievant prevails, and is entitled to the relief requested, unless Respondent is able to state a defense to the default or demonstrate the remedy requested is either contrary to law or contrary to proper and available remedies.  See W. Va. Code § 6C-2-3(b)(2).  If Respondent demonstrates that a default has not occurred because it was prevented from meeting the timelines for one of the reasons listed in West Virginia Code § 6C-2-3(b)(1), Grievant is not entitled to relief.  If there is no default or the default is excused, the grievance will be remanded to the appropriate level of the grievance process.
Grievance Procedure requires an employer to issue a level one decision within (15) fifteen days of the conclusion of the level one hearing.  W. VA. CODE § 6C-2-4(a)3. "‘Days’ means working days exclusive of Saturday, Sunday, official holidays and [a]ny day in which the employee's workplace is legally closed under the authority of the chief administrator due to weather or other cause provided for by statute, rule, policy or practice.” W. VA. CODE § 6C-2-2(c). 

Grievant alleges that a default occurred because he never received a copy of the level one decision.  A level one hearing was conducted on September 3, 2014, and a decision denying the grievance was sent to Grievant, by certified mail, and this Grievance Board on September 23, 2014.  Respondent issued a level one decision within the confines of the statutory time frame.  The decision was properly addressed and postage paid.  Grievant’s refusal to pick up the decision at the post office does not constitute default by Respondent.  Respondent made a good faith attempt to provide Grievant with a copy of the decision.  Accordingly, the default is denied, and this matter is remanded to level two of the grievance procedure.  

The following conclusions of law support the ruling in this grievance:

Conclusions of Law


1.
A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  See Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  See Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  


2.
“The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”   W. Va. Code § 6C-2-3(b)(1).  The term “response,” as used in the default provision, not only refers to the obligation to render decisions within the statutory time limits, but to the holding of conferences and hearings within proper limits as well.  See Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).


3.
“The grievance process is intended to be a fair, expeditious, and simple procedure, and not a procedural ‘quagmire.’” Harmon v. Fayette County Bd. of Educ., Docket No. 98-10-111 (July 9, 1998), citing Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 393 S.E.2d 739 (1990), and Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989). See Watts v. Lincoln County Bd. of Educ., Docket No. 98-22-375 (Jan. 22, 1999).  As stated in Duruttya, supra, "the grievance process is for "resolving problems at the lowest possible administrative level.”  Additionally, Spahr, supra, indicates the merits of the case are not to be forgotten. Id. at 743.  See Edwards v. Mingo County Bd. of Educ., Docket No. 95-29-472 (Mar. 19, 1996).  


4.
WEST VIRGINIA CODE provides that “[w]ithin ten days of the default, the grievant may file with the chief administrator a written notice of intent to proceed directly to the next level or to enforce the default.”  W. Va. Code § 6C-2-3(b)(2).  Grievants are required to submit a default claim before a response to the grievance has been received. Harmon v. Fayette County Bd. of Educ., 205 W. Va. 125, 516 S.E.2d 748 (1999); Hedrick v. Dep’t. of Health and Human Resources, 06-HHR-)87D (June 30, 2006); Amos v. Div. of Highways, 05-DOH-311D (Nov. 2, 2005).

5. 
Respondent issued a proper decision within the confines of the statutory time frame. Grievant’s refusal to pick up his decision at the post office does not establish a default on the part of Respondent.  Grievant has failed to prove by a preponderance of the evidence that Respondent was in default.
Accordingly Grievant’s request for judgment by default is DENIED.  This case is ORDERED REMANDED to level two of the grievance procedure.  The parties should submit five (5) mutually agreeable dates to the Grievance Board so that mediation may be scheduled and conducted.
Dated:  May 20, 2015.









__________________________________







Landon R. Brown






Administrative Law Judge

� See Public Employees Grievance Board, 156 C.S.R. 1 § 7.1 (2008).
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