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D E C I S I O N
Grievant, Samuel Richard White, II, filed this grievance against his employer the West Virginia Alcohol Beverage Control Administration (“WVABCA”), Respondent.  The original grievance, filed on December 18, 2014, provided the following grievance statement:

I was written up for allocation of Pappy VW, which I have done for years[.] I have allocated the same way[.] I didn’t tell store LB&B was not going to deliver on Election Day or Vets Day[.]

As a remedy, the Grievant seeks to have the written reprimand dismissed. 

A level one hearing was held on January 5, 2015. The grievance was denied at that level pursuant to a January 15, 2015 decision.  On January 29, 2015, Grievant appealed to level two and the parties participated in a mediation session on March 11, 2015.  Grievant appealed to level three on March 26, 2015. A level three hearing was held before the undersigned Administrative Law Judge on July 16, 2015, at the Grievance Board’s Charleston office.  Grievant appeared pro se and in recognition of Grievant’s vision impairment, the Grievance Board provided Grievant with accommodations to assist with note taking and witness questioning.
  Respondent was represented by counsel, Cassandra L. Means, Assistant Attorney General.  Both parties submitted Proposed Findings of Fact and Conclusions of Law, and this matter became mature for decision on September 23, 2015, on receipt of the last of these proposals.

Synopsis
Grievant is employed as an Office Assistant II at Respondent’s Nitro Warehouse. Grievant received a written reprimand for willfully reallocating a previously-set and supervisor-approved allocation of limited product and allegedly incorrectly advising retail liquor outlets regarding holiday deliveries.  The reprimand maintained that Grievant exceeded the scope of his job duties.  Grievant denies allegations of wrong doing and maintains he performed his duties within the criteria for the situation.
It is not established that Grievant was insubordinate.  Nevertheless, in the totality of the facts, Grievant did exceed his authorized authority.  Grievant’s conduct created dubious situations for the agency. This is not the first time Grievant’s actions sparked negative reaction by businesses with whom Respondent must and should maintain mutually respectful relations.  Respondent is well within its purview to set forth Grievant’s workplace responsibilities and to expect Grievant to conduct his job related duties in a professional manner as prescribed by lawful parameters.  By a preponderance of the evidence, Respondent demonstrated justification for the issuance of a written reprimand to Grievant.  Accordingly this grievance is denied.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant has been employed as an Office Assistant II in the Spirits and Wine Division of the West Virginia Alcohol Beverage Control Administration since 2008. 
2. All alcoholic liquors in West Virginia are sold by and through the West Virginia Alcohol Beverage Control Commission. See W.Va. Code of State Rules § 60-1-4. As part of this function, Respondent operates a warehouse in Nitro, West Virginia. Liquor manufacturers deliver their product to the warehouse via bailment, where retailers purchase the liquor and transfer money by and through the WVABCA. The liquor is then delivered to retailers by a third-party vendor.

3. During the timeframe relevant to this proceeding, Grievant worked in the Warehouse in Nitro on various tasks such as taking calls from retailers, entering product orders into the portal, scheduling inbound loads, and emailing vendors for special order product quotes. 
4. A Job Content Questionnaire completed and signed by Grievant listed the following purpose for Grievant’s job:

Under direct supervision, at the full-performance level, rapidly and accurately enters alpha/numeric data from routine, complex, or rough source documents into computer usable form. Maintain contact relationships. Responsible for assuring that orders are taken for each store on their specified order day, via phone or fax. Responsible for communicating item information to stores and coordinating with the liquor warehouse to assure that all orders are filled accurately. Suggests necessary action and resolves issues as directed. Receives and processes special order requests. Responsible for receiving claims and return information from stores, researching orders, and notifying warehouse of instances of damages or shortages. Processes credits or debits for damages or shortages. R Ex 3.

5. Grievant’s immediate supervisor is Kimberly Hayes, who has been employed by Respondent for 18 years.  Ms. Hayes has served in a supervisory capacity for two years.  Specifically, Ms. Hayes oversees the Spirits, Wine, Order Entry and Bottle Hospital sections of the WVABCA.

6. All of Respondent’s employees are provided with a copy of the Employee Code and Conduct and employees are to govern themselves in accordance to the provisions contained therein. R Ex 4  Pertinent sections of the Code of Conduct provide as follows:

· “A fundamental component of the ABCA’s mission is to foster, to the fullest possible, public confidence in the honesty, integrity, and dependability of the ABCA.” R Ex 4, p. 1.
· “Employees whose conduct does not conform to the rules and guidelines contained in this Code of Conduct may be subjected to disciplinary action, including, but not limited to, reprimand, suspension, demotion, or termination.” R Ex 4, p. 3.
· “Employees shall comply with all of the policies and operating procedures of the ABCA. This requirement includes, but is not limited to, all ABCA policies and procedures. Employees shall respond forthrightly and promptly to the work-related directives of their supervisors.” R Ex 4, p. 4.

· “Employees are expected to conduct themselves, in their official relations with the public and with their employees, in a manner that will enhance public respect and confidence in the employee and in the State as a whole.” R Ex 4, p. 4.
· “[A]ll employees shall avoid any action that may result in or create the reasonable basis for the impression of: a) using public office for private gain; b) giving preferential treatment to any citizen; c) making work-related decision(s) that are contrary to official ABCA policy; or d) using an official position to harass, intimidate, or enrich an person or entity.” R Ex 4, p. 4.

R Ex 4
7. On August 5, 2014, Grievant received a written reprimand alleging various violations of Agency policies and practices.
 The reprimand letter attached a Corrective Action Plan and advised Grievant that if the plan is not followed and/or unsatisfactory performance or conduct continues, Respondent may be forced to take additional disciplinary actions. R Ex 5 

8. The Corrective Action Plan included numerous expectations, including that Grievant “will maintain open and positive communications with his supervisor informing her of issues, concerns and work flow daily by email or phone.”
 R Ex 5  
9. On November 18, 2014, Grievant received, and was read, the reprimand letter that is at issue in this grievance. The reprimand letter specifically alleged that  Grievant “willfully reallocated previously set and approved (by your supervisor) allocations of Pappy Van Winkle bourbon (limited quantities available and high demand for this liquor product from retail liquor outlets) in the WVABCA order entry system to benefit one retailer at the expense of several retail liquor outlets.”  R Ex 6 
10. The November 18, 2014 reprimand additionally stated that Grievant later “went back into the [WVABCA order entry] system and re-entered the orders…of the retail liquor outlets for whom you willfully deleted” constituting another violation of Respondent’s practices and an additional act of insubordination. R Ex 6  The reprimand correspondence further contends that Grievant exceeded the scope of his job duties when he incorrectly advised retail liquor outlets that they would not be receiving deliveries from Respondent’s delivery vendor on Election Day and Veteran’s Day.  Id.

11. In addition to outlining the alleged unacceptable conduct, the November 18, 2014 letter notified Grievant of a resulting change in his job duties. R Ex 6 Grievant has not grieved the change in his job duties, nor did he address the change during his testimony.
12. Pappy Van Winkle is a specialty bourbon manufactured by Buffalo Trace Distillery.  The product is highly sought after by retailers due to its low production and high demand.

13. Respondent sporadically receives a small amount of four different types of Pappy Van Winkle to distribute to West Virginia retailers including the 10-year (Code 9197); 12-year (Code 9199); 15-year (Code 9201); and 20-year (Code 9207).

14. Due to the product’s rarity, Respondent has a special procedure for allocation that varies from traditional liquors that are in-stock at the warehouse.
15. In 2012, Kimberly Hayes (Grievant’s supervisor) and her staff created a rotating wait list to give every retailer the same opportunity to get the product. Under this process, retailers call Respondent to be placed on a wait list and the product is allegedly distributed on a first come, first served basis. 

16. A deviation from the “round robin” wait list is if a retailer appeared on the list more than once or requested multiple cases. Testimony of Kimberly Hayes
17. Grievant was aware of the first come, first served allocation practice. The practice was a supervisor directive and not a written policy.  Grievant is also aware of the standard deviation(s) used when implementing the so-called first come, first served allocation practice.
18. Officially, allocations of Pappy Van Winkle require supervisor approval.
19. Grievant worked on the Pappy Van Winkle allocation with Ms. Hayes in 2013 and 2014.  In 2013, Grievant released the product to retailers following an allotment that was approved by his supervisor.  

20. On October 10, 2014, Respondent received 35 cases of the 10-year, 10 cases of the 12-year, 15 cases of the 15-year, and 15 cases of the 20-year. See R Exs 8, p. 4; Ex 9, p. 4; Ex 10, p. 4; and Ex 11, p. 4. 

21. Supervisor Hayes approved an allocation of the product received in October 2014, and the anticipated distribution of the product received in October 2014 was altered.
22. Ms. Hayes and Grievant are the only two persons that had access to the system to alter the allocation.  

23. Grievant altered the approved allocation.
24. Grievant’s modification to the previously set allocation was not approved by his supervisor.
  Grievant’s supervisor testified that, if the Grievant had sought the required approval for his modified allocation, she would not have approved a disbursement that cancelled certain retailers while adding others.
25. Respondent introduced supporting documentation indicating Grievant’s changes to the computer system. Specifically, Respondent introduced and Ms. Hayes testified regarding reports from the WVABCA order entry system.  These reports show the date specific stores were added to the wait list and what subsequent actions were taken by the WVABCA. Specifically, waitlisted retailers can either have their order status as “cancel” (meaning they received no product and their order was deleted), “closed” (meaning their order was fulfilled), or “open” (meaning their order is active on the wait list). In addition to the date the retailer was placed on the wait list, the report provides the date any action was taken to change the retailer’s status.  See R Exs 8-11
26.  On October 15, 2014, as evidenced by the “Backorder Inquiry” for the 10-year Pappy, Grievant cancelled multiple orders that were placed on the wait list as early as January 15, 2014.  R Ex 8, p. 8.  On October 15 and 16, 2014, Grievant added certain retailers to the list and allocated the Pappy Van Winkle to them ahead of others placed on the wait list at an earlier time.
  R Ex 8, p. 11-12.  

27. On October 15, 2014, as evidenced by the “Backorder Inquiry” for the 12-year Pappy, Grievant cancelled multiple orders that were placed on the wait list as early as January 15, 2014.  R Ex 11, p. 9.  Also on October 15, 2014, Grievant reallocated the product to certain retailers ahead of others placed on the wait list at an earlier time.
  R Ex 11, p. 10.  

28. On October 14, 2014, as evidenced by the “Backorder Inquiry” for the 15-year Pappy, Grievant cancelled multiple orders that were placed on the wait list as early as March 13, 2014. R Ex 9, p. 11.  Grievant additionally reallocated product to retailers that were later placed on the wait list, including a store that was added to the wait list on October 16, 2014. R Ex 9, p.14.  Specifically, Store 627 was placed on the allocation wait list on October 16, 2014 and received one case of product that same day. R Ex 9, p. 14.  Meanwhile, Store 611 was placed on the list on March 13, 2014, and its order was cancelled without receiving product. R Ex 9, p. 11. 

29. On October 14, 2014, as evidenced by the “Backorder Inquiry” for the 20-year Pappy, Grievant cancelled multiple orders that were placed on the wait list as early as December 5, 2013. R Ex 10, p. 12. Grievant additionally reallocated product to retailers that were later placed on the wait list.
  R Ex 10, p.13.  

30. In the window of time between Ms. Hayes’ approval of the original allocation and the alteration by Grievant, retailers were aware, via the online ordering portal, if they were going to receive the rare product. 

31. Ms. Hayes learned of the altered allocation after she was contacted by upset liquor retailers.  

32. On October 17, 2014, Ms. Hayes sent an email to Grievant detailing a phone call she received from a retailer. Ms. Hayes advised Grievant that the retailer “is furious at the fact that you removed all her backorders for her stores just to get them to store 627. She said she had cases going to smaller stores[.] She saw them over the weekend and they planned for them and that now they are getting nothing.” R Ex 7

33. After further investigation of the allocation, Ms. Hayes determined that Grievant had been directly contacted by an employee at Store 627 who complained about his store’s position on the wait list. Following that conversation, Grievant changed the allocation in the order entry system so that Store 627 would receive product. 

34. Ms. Hayes’ investigation further revealed that Grievant went back into the order entry system after October 20, 2014 and re-entered the orders of the retail liquor outlets for whom he had previously deleted. R Ex 8, p. 12-14; R Ex 9, p.15; R Ex 11, p.13-14.

35. Grievant maintains that he believed he properly allocated the product and that prior approval was not needed.  Grievant further testified that he skipped over retailers in previous allocations without receiving a written reprimand. 
36. LB&B Trucking is the third-party vendor that delivers ordered product to retail stores from Respondent’s Warehouse. 

37. Each year, Kimberly Hayes works with LB&B Trucking and Respondent’s IT Department to create a delivery schedule. This schedule is created approximately a year in advance and posted in a calendar located in the portal of the online order entry system. 

38. The delivery schedule takes into account days that LB&B will deliver despite Respondent, a state agency, being closed for state holidays. 

39. As it pertains to Election Day on November 4, 2014, the calendar provided that there would be “no orders” on that day, but deliveries would be made for orders placed on the previous Friday. R Ex 12
40. As it pertains to Veteran’s Day on November 11, 2014, the calendar provided that there would be “no orders” on that day, but deliveries would be made for Northern and Eastern Panhandle orders. R Ex 12

41. Respondent’s posted calendar clearly provided that “David Pike or an LB&B representative will notify you if any delivery changes need to be made [.]” R Ex 12
42. More than one retail stores informed Supervisor Hayes that Grievant advised them that LB&B would not be making deliveries on Election or Veteran’s Day. 
43. Ms. Hayes received a phone call from Jack Norton of LB&B indicating that he had fielded multiple complaints about Grievant advising retailers that there would be no deliveries on Election Day or Veteran’s Day.
44. Ms. Hayes advised stores to rely on the calendar posted in the portal regarding delivery days.
45. The scope of Grievant’s job duties does not generally entail him advising retailers regarding the delivery schedule or any changes thereto.  Grievant denies telling multiple stores that there would be no deliveries on Election Day or Veteran’s Day. 

Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Respondent issued Grievant a written reprimand.  Respondent maintains that Grievant improperly reallocated a set and supervisor-approved allocation of a limited product.  Respondent contends that Grievant, in performing this act, was insubordinate.  The reprimand maintained that Grievant exceeded the scope of his job duties and further incorrectly advised retail liquor outlets regarding liquor delivery on Election and Veteran’s Day.  Grievant denies the allegations of wrong doing and maintains he performed his duties within the confines of the operational criteria for the highlighted situation.
  Grievant specifically denies advising retailors of the LB&B holiday delivery schedule.
Respondent maintains that Grievant committed acts of insubordination when he altered a previously-approved allocation of Pappy Van Winkle.
 Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued….[by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002) (per curiam). See Riddle v. Bd. of Directors, So. W.Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989). In order to establish insubordination, the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid. Butts v. Higher Educ. Interim Governing Bd., 212 W.Va. 209 (2002) (per curiam). “Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions.” Reynolds v. Kanawha-Charleston Health Dept., Docket No. 90-H-128 (August 8, 1990).  Moreover, insubordination may involve “more than an explicit order and subsequent refusal to carry it out. It may also involve a flagrant or willful disregard for implied directions of an employer.” Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988). 

Respondent established Grievant’s conduct of reallocating a supervisor-approved allocation of a limited product.  What is debatable is whether Grievant knowingly violated the distribution practices of Respondent, given the totality of Grievant’s operational practices.  Grievant averts that he has been performing allocation duties without specific action approval for an extended period of time.  Grievant professes that his supervisor has instructed him to correct procedural errors upon discovery.  He persuasively indicated that historically he has not been required to seek reaffirmation for his corrective actions.  
Kimberly Hayes, Grievant’s supervisor, approved an allocation that followed the agency’s first come, first served practice, Grievant did not contact her regarding any needed changes and intentionally altered the allocation on his own accord absent approval.  Grievant’s level of independent authority is limited.  However, pursuant to Grievant’s uncontested statements regarding the actual working procedure and Ms. Hayes’ standing directions, it is debatable whether Grievant was attempting to perform his duties in good faith or surreptitiously manipulating the system. 
The undersigned is not ready to find that Grievant is clearly insubordinate in his actions.

Grievant testified that he believed he properly allocated the product and that historical prior approval was not needed to change the allocation.  Grievant’s testimony conflicts with written policy, but a key component is plausible.  Grievant is not the first and will not be the last employee who can perform a task with tacit approval of a supervisor.  NEVERTHELESS, Grievant was on notice pursuant to a previous written reprimand that he must “maintain open and positive communications with his supervisor informing her of issues, concerns and work flow daily by email or phone.” R Ex 5 
It is reasonable for Respondent to expect Grievant to conduct business transaction in a direct, professional and transparent manner.  After Kimberly Hayes approved an allocation that followed the first come, first served practice, Grievant did not contact her regarding any needed changes and intentionally altered the allocation.  Respondent holds fast to the position that the cited action is beyond Grievant’s authority and his alteration of the supervisor-approved allocation constitutes a willful refusal to follow a valid work order.  Respondent further argues that Grievant utilized an improper allocation method which was biased, unfair and contrary to approved practices.  

Due to the rarity of Pappy Van Winkle, Respondent created a rotating wait list to give every retailer the same opportunity to receive the highly sought product. See Findings of Fact, supra.  Under this process, retailers call Respondent to be placed on a wait list and the product is distributed in “round robin” until the product is depleted.  Grievant cancelled multiple retailers appearing earlier on the wait lists and distributed product to retailers placed on the list at a later time. See FOF 26-29.  Grievant deliberately altered the distribution, this is fact.  Grievant professes he governed his actions as he has always done and in conjunction with his supervisor’s standing practice of expecting him to facilitate processes and correct identified errors.  A recognized deviation from the “round robin” wait list is if a retailer appeared on the list more than once or requested multiple cases. 

Troubling is the fact that certain retailers that contacted Grievant personally were added to the list and apportioned rare product on the very same day as the distribution. For example, as it pertains to the 10-year Pappy Van Winkle, Store 627 was placed on the wait list on October 16, 2014 and received a case of product that same day.  Meanwhile, Store 594 was placed on the list on January 15, 2014 and its order was cancelled without receiving product.  In addition to achieving an artificial outcome Grievant went back into the order entry system and re-entered the cancelled orders.  As a result of this act, the orders are no longer in the system based upon the date when the retailer actually made its Pappy Van Winkle order.  This act reflects badly on Respondent’s operations and undermines its credibility with its licensees (retail liquor outlets). 

Respondent highlights its Employee Code of Conduct. “A fundamental concept of the ABCA’s mission is to foster, to the fullest extent possible, public confidence in the honesty, integrity, and dependability of the ABCA.”  R Ex 4  “Employees are expected to conduct themselves, in their official relations with the public and with their employees, in a manner that will enhance public respect and confidence in the employee and in the State as a whole.” Id. The altered allocation that cancelled orders, skipped orders, and added retailers at a late date is irreconcilable with WVABCA Employee Code of Conduct.  Specifically, Grievant’s acts diminished the agency’s image and respect it was legitimately due.  The potential loss of confidence is substantiated by the factual record.  In the time window between Ms. Hayes’ approval of the original allocation and the alteration by Grievant, select retailers knew via the online ordering portal if they were slated to receive product.  When said retailers did not receive the product they were expecting, they contacted Ms. Hayes to express their anger.  Grievant’s actions created a notable degree of discord.  
Respondent’s Employee Code of Conduct provides that “all employees shall avoid any action that may result in or create the reasonable basis for the impression of…giving preferential treatment to any citizen.” Id. The skipping of retailers and disbursement of product to recently added retailers creates a reasonable basis for the impression of giving preferential treatment to certain retailers. The record reflects that Grievant gave preferential treatment to Store 627 after a store employee directly contacted Grievant to complain about his store’s position on the wait list. See FOF 33.  Specifically, Store 627 was added to the wait list for the 10-year and 15-year Pappy Van Winkle on October 16, 2014 and given product over stores that were added at a much earlier time.  This is disturbing.  It is possible that Grievant was at times attempting to assist and correct duplication error, but he was also aware of proper procedure and knowingly proceeded with activity in excess of his authority or prudent behavior.
This is not the first time Grievant’s actions sparked vocal and negative reaction by businesses with whom Respondent must and should maintain mutually respectful relations. 
Lastly, the scope of Grievant’s job duties does not generally entail him advising retailers regarding the delivery schedule or any changes thereto.  There were multiple allegations that Grievant was providing inaccurate information regarding the third party delivery schedule of LB&B trucking.  There is no love lost between Grievant and LB&B. See White v. West Virginia Alcohol Beverage Control Administration, Docket No. 2015-0230-DOR (Oct 30, 2015).  Grievant denies telling stores that there would be no deliveries on Election Day or Veteran’s Day.  This issue was easily handled by Grievant’s supervisor.  Nevertheless, Grievant must be more aware of his workplace activity.
 
Respondent is well within its purview to set forth Grievant’s workplace responsibilities and to expect Grievant to conduct his job related duties as prescribed by lawful parameters.  A written reprimand documenting relevant events and providing constructive action can be extremely beneficial for both parties.  A key component to a successful corrective action is that an employee realizes that his or her work performance or behavior is unsatisfactory, what is expected in terms of improvement and to implement behavioral or attitudinal alterations which facilitates, eliminates or accomplishes a recognizable goal.  A written reprimand is not an excessive disciplinary action for the circumstances in discussion. 
Considerable deference is afforded to employers in disciplinary grievances.  See Lynn v. Monongalia County Health Dep't, Docket No. 2009-0425-MonCH (Mar. 27, 2009).  Respondent has wide discretion in managing its personnel in the performance of their duties, however it cannot exercise its discretion in an arbitrary or capricious manner.
 It is reasonable and prudent for Respondent to provide Grievant with clear and unambiguous directions.  In the circumstances of this matter, it is not a disproportionate corrective measure for Respondent to issue a written reprimand for the established conduct of Grievant.  
Clarity, Grievant’s conduct was not found to be insubordination but, the conduct and ramifications of Grievant’s actions justified disciplinary action, i.e., a written reprimand. 
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.
2. Respondent is a state agency operating as established and governed by State Code and applicable rules and regulations. See W.Va. Code of State Rules § 60-1-4. Also see, W. Va. Code Rules § 175-1-1, et seq. and relevant WV Alcohol Beverage Control Administration Employee Code of Conduct.  

3. Respondent established by a preponderance of the evidence that Grievant’s workplace conduct violated established applicable agency policies and Employee Code of Conduct

4. “Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions.” Reynolds v. Kanawha-Charleston Health Dept., Docket No. 90-H-128 (August 8, 1990). An employee’s belief that management’s decisions are incorrect, absent a threat to the employee’s health or safety, does not confer the right upon him to ignore or disregard the order, rule or directive. Vickers v. Bd. of Directors/W. Va. State College, Docket No. 97-BOD-112B (August 7, 1998)
5. Respondent established that Grievant’s conduct was disruptive to the efficiency of the agency.
6.  “An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action.”  Miller, supra, citing Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).

7. The record of this grievance does not establish that a written reprimand is a clearly disproportionate disciplinary action for the proven conduct of Grievant.  It is not established that Respondent’s disciplinary action was an abuse of discretion or an arbitrary and capricious action.

8. Respondent has met the burden of proving by a preponderance of the evidence that the written reprimand issued to Grievant is justified.
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: November 6, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge
� Grievant was granted access to a Grievance Board laptop with an adjusted contrast level. Grievant was additionally provided with an administrative assistant/paralegal to facilitate questioning from the Grievant’s notes.


� The August 5, 2014 written reprimand is the subject of a separate grievance pending before this Board. See White v. West Virginia Alcohol Beverage Control Administration, Docket No. 2015-0230-DOR (Oct 30, 2015).


� The Corrective Action Plan outlined numerous job expectations for Grievant which included: Will call supervisor and obtain permission before entering a same day will call for pick up; will address and communicate with coworkers and vendors in a respectful tone and manner and will not talk about coworkers or vendors to retailers or give his personal opinion about how they do their jobs. Grievant may not accept or make phone calls or texts on his personal cell phone from retail liquor outlets regarding work related issues. Grievant will not be involved in the breakage claims process. Grievant will not email or contact vendor, LB&B. Grievant will continue to work on his interpersonal skills and overall conduct.  R Ex 5


� Grievant professes that his supervisor has encouraged him to correct operational errors upon discovery.  He maintains he has not traditionally been required to seek reaffirmation for his corrective actions.


� For example, Store 627 was placed on the allocation wait list on October 16, 2014, and received one case of product that same day. R Ex 8, p. 11. Meanwhile, Store 594 was placed on the list on January 15, 2014, and its order was cancelled without receiving product. R Ex 8, p. 8.


� For example, Store 493 was placed on the wait list on January 15, 2014 and its order was cancelled without receiving product. R Ex 11, p. 9. Meanwhile, Store 492 was placed on the list on March 11, 2014 and received one case. R Ex 11, p. 10.


� For example, Store 659 was placed on the wait list on December 5, 2013 and its order was cancelled without receiving product. R Ex 10, p. 12   Meanwhile, Store 654 was placed on the list on February 4, 2014 and received one case.  R Ex 10, p.13. 


� A recognized deviation from the “round robin” wait list is if a retailer appeared on the list more than once or requested multiple cases.  Among other justification, Grievant maintains he applied this standard deviation(s) when implementing the so called first come, first served allocation practice to the October 2014 Pappy Van Winkle bourbon distribution.


� Respondent highlights its Employee Code of Conduct which requires that all employees “comply with all the policies and operating procedures of the ABCA” and “respond forthrightly and promptly to the work-related directives of their supervisors.” R Ex 4, pg. 4.


� Grievant has a history of exceeding the bounds of his job duties, disputing the directives from his superiors, not following the chain of command, and demonstrating dubious interpersonal skills with “some” co-workers, and vendors.  See White v. West Virginia Alcohol Beverage Control Administration, Docket No. 2015-0230-DOR (Oct 30, 2015).  


� "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.   See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts.
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