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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DANA L. TURLEY,


Grievant,

v. 






DOCKET NO. 2014-0955-MAPS

DIVISION OF CORRECTIONS/HUTTONSVILLE

CORRECTIONAL CENTER,


Respondent.


DECISION

This grievance was filed by Grievant, Dana L. Turley, on January 24, 2014, after he was suspended for ten days without pay by his employer, Respondent, the Division of Corrections.  The statement of grievance filed at level three reads: “unjustified suspension (HCC introduced video but video does not show recreation specialist Dana Turley in the gym while inmates were gathered in the gym).”  The relief sought by Grievant is “[r]eimbursement for annual leave, sick leave and wages lost plus interest, suspension to be removed from performance review and record.”


 A hearing was held at level one on February 13, 2014, and a level one decision denying the grievance was issued on March 25, 2014.  Grievant appealed to level two on April 4, 2014, and a mediation session was held on September 14, 2014.  Grievant appealed to level three on October 6, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on March 3, 2015, at the Grievance Board’s Westover, West Virginia office.  Grievant appeared pro se, and Respondent was represented by Cynthia R. M. Gardner, Assistant Attorney General.  This matter became mature for decision on April 3, 2015, on receipt of the last of the parties’ written arguments.


Synopsis

Grievant was suspended for ten days without pay for failure to break up or report an inmate meeting lasting over 40 minutes in the gymnasium, which turned out to be a gang meeting.  Grievant knew inmates were not allowed to gather in a group for an extended period of time, and he knew he was supposed to patrol the gymnasium and supervise inmates.  Respondent proved the charges against Grievant. 


The following Findings of Fact are made based on the record developed at levels one and three.


Findings of Fact

1.
Grievant has been employed by the Division of Corrections (“Corrections”) at Huttonsville Correctional Center (“HCC”) since 2003, and is a Recreational Specialist.  Grievant is assigned to supervise inmates and perform other duties in the gymnasium and the outdoor recreational area at HCC.  Grievant had previously been a Correctional Officer at HCC, and has completed the required Correctional Officer training.


2.
On November 1, 2013, 10 to 12 inmates entered the HCC gymnasium and proceeded to a corner of the gymnasium where they formed a circle.  The inmates remained grouped together talking for approximately 45 minutes.  These inmates did not engage in any recreational activity during this time, nor were they watching a recreational activity.  The inmates were members of a gang known as Dead Men, Incorporated, and were having a gang meeting.


3.
Corrections’ Operational Procedure 5.02 states, “[t]here will be no loafing in the Gymnasium.  Inmates in the area must be engaged in a sport activity unless spectators are authorized due to league games being played.”  Grievant was aware of this Operational Procedure.


4.
Grievant and another employee were sitting at a desk near the entrance of the gymnasium during the gang meeting.  Neither Grievant nor his co-worker asked the inmates in the meeting what they were doing, they did not attempt to disperse the inmates, nor did they report the meeting to any supervisory personnel or complete an incident report.


5.
Grievant was aware of the security issues associated with gang activity at HCC.


6.
On September 24, 2014, James Phillips, Recreation Director at HCC, held a meeting with staff assigned to the gymnasium at HCC, including Grievant, reminding them, among other things, that all staff should be walking around the gymnasium and the big yard supervising inmates when inmates were present.  The reason Mr. Phillips emphasized this was staff members were not covering all the yard areas or checking the weight area as they were supposed to do.


7.
By letter dated January 14, 2014, Grievant was advised by HCC Warden Marvin C. Plumley that he was being suspended for ten days without pay for his failure to intervene in any way in the gang meeting,  in violation of Corrections’ Policy Directives and Operational Procedures.


8.
Grievant was advised on October 30, 2013, that he was being suspended without pay for five days for failure to make any effort to break up an inmate fight which occurred right in front of him in the HCC gymnasium on August 7, 2013.  Grievant served the suspension in late November 2013.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant argued that Respondent did not prove he was in the gymnasium at the time of the meeting, and that he had not been adequately trained to identify gangs at the facility.  Respondent presented the testimony of two witnesses who had viewed all the gymnasium videos for the time period the gang meeting occurred, both of whom testified that they saw Grievant sitting at the desk in the gymnasium for the 45 minutes that the gang meeting occurred.  Respondent did not pull the video of Grievant sitting prior to the time this recording was reused and recorded over because Grievant did not suggest that he was not present until the end of the level one hearing.  Grievant was scheduled to be at work that day during the time in question, and two witnesses testified under oath that they had observed him to be present on the videos they watched.  That is sufficient to prove that Grievant was, in fact, present.  Respondent attempted to verify Grievant’s presence through the log books for the gymnasium, but curiously, the page for November 1, 2013, had been removed from the log book.


As to Grievant’s argument that he had not been adequately trained on identification of gang members, whether this is true or not is of no relevance.  Grievant knew that, while inmates were allowed to sit together and watch others engaged in recreational activities, such as a basketball game, inmates were not allowed to socialize in large groups in the gymnasium for extended periods of time.  Grievant presented into evidence videos from later dates that he alleged showed his supervisor allowing inmates to gather in the gymnasium.  Again, this is of no relevance.  Grievant knew the type of inmate gathering which occurred on November 1, 2013, was not to be allowed.


Grievant also argued he had received good conduct medals and never been reprimanded, apparently indicating that he believed the discipline imposed was too severe.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

While Grievant may never have been reprimanded, he had been suspended for five days without pay.  Grievant presented no other evidence to support his claim that the discipline imposed was too severe.  Grievant failed in his burden of proof on this issue.


The following Conclusions of Law support the Decision reached.





Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code  § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Respondent proved the charges against Grievant.


3.
“The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).  In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).


4.
Grievant failed to prove that the penalty imposed was clearly excessive or an abuse of discretion.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
April 30, 2015


 
   ______________________________










BRENDA L. GOULD









    Administrative Law Judge


