THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JEFFERY S. LONG,



Grievant,

v.






Docket No. 2015-0021-DOA
DIVISION OF PERSONNEL,


Respondent.

DECISION
Grievant, Jeffery S. Long, filed this expedited level three grievance dated July 9, 2014, against his employer, Respondent, Division of Personnel (“DOP”), challenging a three-day suspension he received.  As relief sought, the Grievant requests the following: “[t]o be made whole in every way including back pay with interest and all benefits restored.”
A level three hearing was held on January 9, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for decision on February 18, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law. 
Synopsis


Grievant is employed by Respondent as a Personnel Specialist, Senior.  Grievant has been employed by Respondent since 1992.  As part of his duties, Grievant trained new employees in the Staffing Services section of DOP.  While Grievant performs the technical aspects of his job in an exemplary manner, Grievant has had a history of making demeaning comments toward his co-workers, as well as being sarcastic, condescending, and overly harsh and critical to them.  Respondent addressed these problems with Grievant over the years with verbal counseling and warnings, then by written warnings.   Such disciplinary actions were not grieved.  Thereafter, in May 2014, Grievant was involved in an incident with a co-worker whom he was training, during which Grievant became angry and raised his voice at the co-worker.  Such upset the co-worker who complained about this incident, as well as the way he had been treating her since she began her job.  Respondent charged Grievant with violating provisions of the DOP Prohibited Workplace Harassment policy, DOP Employee Conduct policy, the Department of Administration Employee Handbook, and insubordination.  Respondent suspended Grievant for three days without pay for this misconduct.  Grievant denied Respondent’s allegations, and argued that the suspension was improper.  Respondent proved by a preponderance of the evidence that Grievant engaged in conduct that violated provisions of the stated policies, and that his conduct constituted insubordination.  Further, Respondent proved that the suspension was proper and complied with progressive discipline.  Therefore, this grievance is denied.   
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant is employed by Respondent as a Personnel Specialist, Senior, in its Staffing Services section.  Grievant’s position requires him to review job applications to determine whether the applicants meet the requirements of the jobs for which they are applying.  Grievant serves as a lead worker, which requires him to review the work of the other specialists in his section.  Additionally, Grievant trained new employees on how to evaluate applications.  Grievant trained DOP employees for fifteen years.  Grievant has been employed by Respondent since 1992. 

2.
Sarah Walker is the Director of the Division of Personnel.   

3.
Mary Jane Ayoob is the manager of the Recruitment and Research unit within the Staffing Services section of DOP.  


4.
James Bateman is the manager of the Applicant Services unit within the Staffing Services section of DOP.  Mr. Bateman is Grievant’s direct supervisor.  


5.
Michael Campbell is the Assistant Director of the Staffing Services section within DOP.  Mr. Campbell is the supervisor of Ms. Ayoob and Mr. Bateman.  


6.
Joe Thomas is the Assistant Director of the Employee Relations section within DOP.  

7.
Cynthia Baker is employed by DOP.  Ms. Baker was hired to work as a Personnel Specialist in the Staffing Services section in April 2014.  Ms. Baker had previously worked at Mt. Olive Correctional Complex as both a correctional officer and as an administrative office worker.  Grievant was assigned to train Ms. Baker when she began working at DOP.   

8.
Grievant is very particular about his work.  As part of the training process, Grievant reviews the work of the new employee, pointing out their mistakes by making notes on their paperwork and returning the same to them for corrections.  Also, Grievant trains new employees to only staple documents in the upper left corner so that everything on each page is visible, as all notes are written in the left margin.  Grievant also instructs new workers to alternate the placement of paperclips on the documents submitted to him in stacks so that the stacks stay flat and the documents do not slide off into the floor.  

9.
While training Ms. Baker, Grievant frequently raised his voice at her.  Grievant always pointed out Ms. Baker’s mistakes to her, but never gave her any positive feedback.  Grievant’s demeanor and attitude made Ms. Baker feel stupid.  Ms. Baker found Grievant harsh and demeaning.  However, Ms. Baker did not complain to management about the way Grievant treated her.

10.
Even though Grievant never gave Ms. Baker positive feedback regarding her performance, he reported to her supervisor, Ms. Ayoob, that she was doing a good job, but she needed to slow down to reduce errors.  Grievant’s position is that giving the new employees positive feedback is not his job; such is the job of their supervisors.  


11.
On May 27, 2014, Ms. Baker went to Grievant’s office to collect additional work.  Grievant was not there.  However, a stack of paperwork with her name on it was sitting on the table in Grievant’s office.  Thinking that Grievant had finished his review and that the work was awaiting her corrections, Ms. Baker took this paperwork back to her desk.  Soon thereafter, Grievant appeared at Ms. Baker’s desk, and, in an angry tone of voice, told her never to take documents from his office again.  Apparently, the documents were not ready for Ms. Baker to correct.  Ms. Baker was upset by the way Grievant treated her, and felt as if he was accusing her of stealing.  


12.
Later on that same day, Ms. Baker approached Grievant with a question.  Grievant again told Ms. Baker never to take anything from his office.  Grievant then answered Ms. Baker’s question, but he still appeared angry and spoke to her in the same angry tone of voice.  This further upset Ms. Baker. 

  
13.
Ms. Baker went to speak with her supervisor, Ms. Ayoob, about what had occurred with Grievant.  The meeting occurred in Ms. Ayoob’s office.  Mr. Bateman soon joined them.  Ms. Baker told Ms. Ayoob and Mr. Bateman what had occurred with Grievant that day.  Ms. Baker explained that Grievant made her feel like she could do nothing correctly, he was mean and nasty to her, and that her time training with him had been two months of humiliation.  Ms. Baker appeared very upset and even cried at times during the meeting.  Ms. Baker told them that she did not want to be trained by Grievant anymore, and that she was ready to quit her job over the way Grievant had treated her.  


14.
Near the end of the meeting, Grievant happened to walk by Ms. Ayoob’s office, and she invited him to join the meeting.  They talked to Grievant about what had happened earlier that day.  Thereafter, Grievant apologized to Ms. Baker for his behavior.  Grievant stated that he was having personal issues that may have attributed to his behavior. Before the meeting was over, it was decided that Jon Hague should train Ms. Baker instead of Grievant. 


15.
After the meeting, Ms. Ayoob emailed Ms. Baker an apology for what had occurred with Grievant, and stated that Mr. Hague would be training her from then on.    


16.
Later that day, Ms. Baker was still upset and decided to talk to Susan Aiello, another co-worker, about the events of the day and the way Grievant had been treating her.  Ms. Aiello is employed as a Personnel Specialist, Senior, and had worked at DOP for two years.  Ms. Aiello told Ms. Baker that Grievant had treated her poorly when he trained her, and that she had witnessed him do the same thing to others.  Ms. Aiello urged Ms. Baker not to leave employment with DOP. 

17.
After talking to Ms. Baker and seeing her so upset, Ms. Aiello was very concerned that Ms. Baker would quit her job at DOP over Grievant’s behavior and his treatment of her.  So, she called Ms. Ayoob at home that evening to express her concerns.  This was unusual because Ms. Ayoob and Ms. Aiello are not friends outside of work.     


18.
Ms. Ayoob asked Ms. Baker and Ms. Aiello to prepare statements as to the events they witnessed on May 27, 2014.  Ms. Baker submitted her statement to Ms. Ayoob on May 29, 2014.  Ms. Aiello submitted her statement to Ms. Ayoob on May 30, 2014.


19.
Ms. Baker took leave on May 28, 2014, because of the altercation with Grievant on May 27, 2014.

20.
On the morning of May 28, 2014, Director Walker, Mr. Campbell, Mr. Thomas, Mr. Bateman, and Ms. Ayoob met to discuss the May 27, 2014, incident between Grievant and Ms. Baker.  The purpose of this meeting was to formulate a plan of action as to how to deal with Grievant’s behavior.  During the meeting they discussed Grievant’s prior disciplinary history, and considered disciplining him for his conduct toward Ms. Baker.  However, nothing was finalized at this point.  

21.
A few days later, Ms. Ayoob and Mr. Bateman met with Director Walker to further discuss possible disciplinary action to be taken against Grievant.  After considering Grievant’s prior discipline history, they narrowed their choices of possible discipline to a five-day suspension, a three-day suspension, or a demotion with loss of pay.  
22.
Director Walker and Mr. Bateman held a predetermination meeting with Grievant on June 9, 2014.  Director Walker and Mr. Bateman informed Grievant that they were considering disciplining him for his conduct on May 27, 2014, and discussed the potential disciplinary actions being considered, including suspension.  Grievant was given the opportunity to give his side of the story regarding May 27, 2014, incident.  During this meeting, Grievant remarked that co-worker Tom Williams had stated that “he was a prick, but it was okay because he was a prick to everybody.”  

23.
After considering all of Grievant’s prior disciplinary history, Grievant’s work history, and the discussions during the predetermination meeting, Director Walker and Mr. Bateman decided that a three-day suspension without pay, and the removal of Grievant’s training duties was warranted.  

24.
By letter dated June 16, 2014, Grievant was informed that he was being suspended for three days, without pay, and that he was being relieved of his training duties because of his “continued unacceptable conduct, particularly your insubordinate and unprofessional behavior.”  The letter further explained that “the reason for this personnel action is your continuing pattern of unprofessional and unacceptable behavior in your Interactions (sic) with co-workers despite repeated verbal and written warning.  Specially, your use of demeaning remarks and condescending behavior toward co-workers has served to undermine their self-confidence and has a disruptive effect on operations and morale.  Most recently, on May 27, 2014, your supervisor, Mr. Bateman, met with you regarding your continued unacceptable behavior.  By your own admission, you had acted inappropriately toward a new employee for whom you were responsible to provide training. . . .”
        

25.
Grievant served his suspension without pay from June 20, 2014, through June 24, 2014.  


26.
Over the years, other employees had complained to various DOP management members about Grievant’s behavior and treatment of them.  The complaints alleged that Grievant was overly critical, sarcastic, too blunt, condescending, demeaning, and overly harsh.  Further, employees had complained that Grievant made insulting, or offensive remarks toward them.  Employees had also complained that Grievant undermined their confidence and made them uncomfortable.  Tom Williams, another DOP employee, had previously refused to work with Grievant because of how Grievant treated him.  At some point this changed, and Mr. Williams currently works with Grievant.  
27.
Grievant had received verbal counseling, or coaching, from Mr. Bateman regarding his behavior over the years, as a result of the complaints of his co-workers.  However, Mr. Bateman did not document these counseling sessions.  
28.
Members of DOP management may have issued Grievant a verbal warning at some point, but such was not documented, and it was never made explicitly clear to Grievant that he was receiving a verbal warning.  However, Grievant acknowledges that members of management talked to him about his behavior and how he treated other employees numerous times.  
29.
On August 3, 2011, Mr. Bateman issued Grievant a “written adverse conduct letter” following a meeting during which Grievant’s behavior was again discussed.  Respondent considers this a written warning.  It is noted in this letter that there had been multiple reports and verified complaints about Grievant’s “use of demeaning and personally offensive remarks.”  This letter states, in part, that “[t]his written adverse conduct letter will be maintained in my files for a period of 6 months, pending follow-up performance review and improvement.  You may submit a written statement to be included with this letter.  You should be aware that failure to meet job behavior expectations could lead to disciplinary action.”
 No specific incident of inappropriate behavior is discussed, or addressed, in this letter.  It only refers to Grievant’s behavior in general terms.  This letter was removed from Grievant’s personnel file on September 4, 2012; however, it was not removed from Mr. Bateman’s administrative file.  Grievant did not file a grievance regarding this letter.  
30.
On March 26, 2013, Respondent issued Grievant a written warning for making inappropriate comments toward a co-worker in front of other staff members on March 19, 2013.  Grievant did not grieve this written warning.  Grievant had been having issues with this co-worker because he felt she was not doing her work.  Grievant had complained to management about the co-worker, but believed management had done nothing in response.  As such, Grievant took it upon himself to address his issues with the co-worker.  When he thought she was not doing her work and wasting time on the computer, which was when he heard her typing on her keyboard for periods of time, he would loudly bang on his computer keyboard to draw attention to the co-worker.  

31.
After the events of March 2013, the Respondent made the decision to move Grievant out of the large open work area shared by his co-workers and into a separate individual space.  Grievant was moved because DOP management believed that separating Grievant from the rest of the staff would remove the tension in the large work area, and prevent outbursts caused by Grievant talking to other employees over the top of cubicles for all to hear.  Grievant has worked in his separate, individual work area since that time.  Grievant did not grieve the decision to move him to separate work area.  

32.
After the March 2013 incident and his receipt of the written warning, Grievant stopped by Director Walker’s office one day, and asked something to the effect of, “what do I have to do to keep my job?”  Director Walker told Grievant that he had to be nice to people and treat people with respect.  Thereafter, Director Walker asked Grievant if he would consider working with Mark Isabella, a senior staff consultant in the Office of Human Resources Development section of DOP, who works with employees to address performance and conduct issues.  Grievant agreed to do so, and later met with Mr. Isabella.  Mr. Isabella later told Director Walker that his meeting with Grievant had gone well.  However, at the level three hearing, Grievant recalled little about his meeting with Mr. Isabella, and Mr. Isabella was not called as a witness.       
33.
After the March 2013 incident involving Grievant, Director Walker became concerned about potential harassment issues.  As a result, Director Walker decided to have an office-wide training on harassment.  At the direction of Director Walker, Mr. Thomas conducted the “Prohibited Workplace Harassment” policy training for DOP staff.  Grievant attended this training session.     


34.
Grievant’s job performance has regularly been evaluated at overall “exceeds expectations.”
 Grievant’s performance of the technical aspects of his job is exemplary.  However, Grievant’s supervisor has frequently noted in his evaluations that Grievant needed to work on improving his skills in dealing with co-workers and those he trains.
  It is noted that in Grievant’s December 2013 evaluation, his supervisor, Mr. Bateman, noted that Grievant had shown improvement in his dealings with his co-workers and those he trained.
  As of the time of the level three hearing in this matter, no 2014 performance evaluation had been conducted for Grievant.

Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employee Grievance Bd. 156 C.S.R. 1 § 3; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id. 

Respondent asserts it properly suspended Grievant from his position as a Personnel Specialist, Senior, for three days without pay for his continued insubordinate and unprofessional behavior toward co-workers, following an incident with a co-worker, Cynthia Baker, on May 27, 2014.  Respondent further asserts that Grievant’s conduct was contrary to the provisions of DOP’s Prohibited Workplace Harassment policy, the DOA Employee Handbook, and DOP’s internal Employee Conduct policy.  Grievant denies Respondent’s allegations, and asserts that he violated no policies during his exchange with Ms. Baker on May 27, 2014.  Grievant further asserts that his suspension was improper, and that it did not conform to the progressive discipline policy.  
Respondent takes no issue with the way Grievant performs the technical aspects of his job.  Respondent complains only about how Grievant treats his co-workers, including those he trains.  The evidence presented establishes that DOP received complaints from a number of Grievant’s co-workers over the years alleging things such as Grievant was overly harsh, overly critical, demeaning, sarcastic, and condescending.  DOP also received complaints alleging that Grievant made offensive comments to co-workers, and that he was a bully.  Both Mr. Bateman and Ms. Ayoob had received such complaints over the years, and Ms. Ayoob had her own experiences with Grievant as she had worked with him years before.  In her prior position with DOP, Ms. Ayoob had asked Mr. Bateman that she not be required to have Grievant review her work because he intimidated her.  
Further, Mr. Bateman had counseled Grievant about his behavior many times, urging him to consider his co-workers’ feelings and to use constructive criticism when training people.  However, Mr. Bateman did not see lasting improvement in Grievant’s behavior.  Mr. Bateman verbally counseled and/or warned Grievant about his conduct a number of times over the years, and even noted that Grievant needed to work on his skill and approach to dealing with co-workers in at least two of his performance evaluations.  While Mr. Bateman never said “this is a verbal warning” during his meetings with Grievant and Mr. Bateman did not document these verbals, Grievant acknowledged at the level three hearing that there had been multiple meetings with Mr. Bateman, and/or management, about his treatment of co-workers, even stating that during these meetings management said, “we’ve told you and we’ve told you.”  In 2011, Grievant received a written warning about the same type of behavior.  Grievant did not file a grievance over this discipline.  Thereafter, in 2013, Grievant received another written warning over another incident involving his treatment of a co-worker.  After that incident, Grievant was moved from the open work area away from his co-workers in an effort to remove tension from the work area, and to prevent future outbursts.  Grievant did not grieve this disciplinary action, either.  Even though his subsequent evaluation noted improvement in his behavior toward others in December 2013, a few months later management received the complaint of Ms. Baker, which was all too familiar.  
At the time of the May 27, 2014, incident, Grievant was assigned to train Ms. Baker, who had been employed at DOP since April 2014.  After Ms. Baker mistakenly took a stack of documents from Grievant’s office thinking such was awaiting her corrections, Grievant approached Ms. Baker at her desk, and in an angry tone of voice, told Ms. Baker never to take anything from his office again.  This upset Ms. Baker, and she felt as if she was being accused of stealing, even though Grievant never said the word “steal.”  Later that day, she went to Grievant’s office to ask him a question.  Upon seeing Ms. Baker, in the same angry tone of voice, Grievant told her never to take anything from his office again.  Ms. Baker then asked him her question.  Grievant, still sounding angry, answered Ms. Baker’s question.    This exchange further upset Ms. Baker and prompted her to discuss the situation with her supervisor, Ms. Ayoob.  During the meeting with Ms. Ayoob, in addition to discussing the events of the day, Ms. Baker complained that Grievant had often raised his voice toward her, made demeaning comments to her, humiliated her, gave her only negative feedback, and made her feel like she could do nothing correctly since she started at DOP.  Ms. Baker asked for someone else to train her and informed Ms. Ayoob, and Mr. Bateman, who had joined the meeting, that she was prepared to quit her job at DOP over the way Grievant treated her.  Grievant later joined this meeting and apologized to Ms. Baker for the way he spoke to her.  While Grievant was present, it was decided that someone other than Grievant would train Ms. Baker from that point forward.  
Grievant denies mistreating Ms. Baker; however, he does not dispute that he never told her she was going a good job.  Grievant takes the position that such is not his job.  Grievant asserts that he treated Ms. Baker the same as everyone else, if not better.  Grievant does not deny that he told Ms. Baker never to take anything from his office again.  However, he asserts that he said “please.”  Grievant describes his demeanor as “direct,” not mean, and denies acting excessively angry toward Ms. Baker.  However, Grievant admits that his comments could be perceived as sarcastic, demeaning, and condescending, but he asserts that he never intended such.  Grievant also admits that he has been counseled and disciplined for this type of behavior toward his co-workers during the past few years.  However, Grievant seems to argue that he cannot help the way people perceive his behavior, despite being told both verbally and in writing that such conduct is unacceptable.  Grievant further argues that he treats everyone the same, and that somehow, this makes his behavior acceptable, presumably because he is not singling out anyone which is a hallmark of harassment.  Grievant also justifies his behavior by asserting that he had talked to management about the mistakes Ms. Baker and others were repeatedly making, but that management did nothing to improve the situation.    
Insubordination "includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior." Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and c) the order (or rule or regulation) must be reasonable and valid." Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination "encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer."  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  “Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.”  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  See Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See also Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Corley, et al., v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  
Grievant appears to challenge the testimony of members of DOP management concerning complaints they had received in the past concerning Grievant’s conduct, asserting that Respondent produced no direct evidence to support these claims.  However, Grievant does not appear to dispute that over the years management had talked to him many times about his conduct as a result of co-workers’ complaints, and that he had received two written warnings over his conduct.  Further, Grievant did not file grievances regarding any of those disciplinary actions.  The merits of those disciplinary actions are not at issue in this matter.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  All such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Id. See also Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). Consistent with this principle, the prior conduct for which Grievant received verbal counseling, coaching, and warnings, and the two written warnings mentioned in this grievance must be accepted as factually accurate.  Grievant cannot now challenge them.

The evidence presented establishes that Grievant treated Ms. Baker very poorly during her training and on May 27, 2014, when he raised his voice at her because she mistakenly took documents from his office.  Respondent has received similar complaints about Grievant’s behavior toward his co-workers for a number of years.  A common theme of the complaints has been that Grievant makes demeaning and condescending comments toward his co-workers, he is overly critical and harsh, intimidating, sarcastic, and at times, verbally abusive and mean.  Respondent has attempted to correct Grievant’s behavior many times over the last few years by pointing out behavior that is unacceptable.  Members of management have met with Grievant a number of times to discuss the misconduct and to suggest how to improve.  As Grievant’s misconduct continued, Respondent issued Grievant written warnings.  Director Walker even had Grievant work with Mark Isabella about his behavioral issues.  However, despite the verbal and written admonishments and working with Mr. Isabella, Grievant continued to engage in inappropriate behavior toward his co-workers.  Grievant was even moved from the open work area to a separate, isolated workspace in an effort to discourage his inappropriate behavior.  Nonetheless, Grievant continued his inappropriate behavior, culminating in the May 27, 2014, incident with Ms. Baker.  After that incident, seeing that their prior efforts to correct Grievant’s behavior had not worked, DOP management decided to suspend Grievant for three days without pay.  Prior to suspending Grievant, DOP management clearly informed Grievant that such conduct was unacceptable and that it had to stop.  Despite this, Grievant flagrantly disregarded management’s directives and continued to behave inappropriately.  Therefore, Grievant’s actions constitute insubordinate conduct.      
Respondent also asserts that Grievant’s conduct violated DOP’s Prohibited Workplace Harassment Policy (DOP-P6), DOA’s Employee Handbook, and DOP’s Employee Conduct Policy.  DOP’s Prohibited Workplace Harassment Policy defines Nondiscriminatory Hostile Workplace Harassment as:

[a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably over burdens or precludes an employee from reasonably performing her or his work.  

Id. at Section II. H.  The policy further describes nondiscriminatory hostile workplace harassment as consisting of, 

[u]nreasonable or outrageous behavior that deliberately causes extreme physical and/or emotional distress.  Such conduct involves the repeated unwelcome mistreatment of one or more employees often involving a combination of intimidation, humiliation, and sabotage of performance which may include, but is not limited to: 1. Unwarranted constant and destructive criticism; 2. Singling out and isolating, ignoring, ostracizing, etc.; 3. Persistently demeaning, patronizing, belittling, and ridiculing; and/or, 4. Threatening, shouting at, and humiliating particularly in front of others.       

Id. at Section III. G.  The DOA Employee Handbook and the DOP Employee Conduct Policy also prohibit nondiscriminatory hostile workplace harassment, as described above.     
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment. See Lanehart v. Logan County

Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).
"’To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).
Respondent had received numerous complaints about Grievant’s conduct, as described above, during the last few years.  Ms. Baker’s complaints were just the most recent.  Further, over the years, more than one employee has refused to work with Grievant, at least in some respects, because of his behavior.  The employee complaints were addressed with Grievant many times verbally, and in writing.  Grievant’s behavioral issues had also been noted in his Employee Performance Appraisals.  Grievant knew that this type of conduct was considered improper.  Grievant testified that he knew that Ms. Baker was scared of him from day one, stating at the level three hearing that “she shook like a little rabbit,” and he seemed pleased by it.  Grievant appears to believe that if he treats everyone in the same manner, even if it is poorly, his conduct is made permissible.  This is simply wrong.  Grievant’s conduct, as described herein, meets the definition of nondiscriminatory hostile workplace harassment.  While it was not alleged that any other employee used this term in a complaint or grievance about Grievant’s conduct, nondiscriminatory hostile workplace harassment conduct was certainly described, and Respondent recognized it.  Such is noted in the 2011 written reprimand, Director Walker ordered harassment training for the entire office after the 2013 incident involving Grievant, and it is mentioned in the suspension letter.  Accordingly, Grievant’s conduct violated DOP’s Prohibited Workplace Harassment Policy, DOP Employee Conduct Policy, and the DOA Employee Handbook provisions on nondiscriminatory hostile workplace harassment.               
Grievant argues that the written warning he received in 2011 should not have been considered by management when they were contemplating discipline in May 2014, because it should have been removed from all of his files as the letter states.  Grievant also asserts that his suspension was improper because DOP failed to follow its own guidelines in imposing progressive discipline.  Specifically, Grievant notes that Mr. Bateman failed to document the numerous meetings conducted to address his conduct, and that he was never explicitly told at any time that he was receiving a verbal warning.   Grievant also asserts he was never offered training to address any issues he may have had. 

Grievant does not dispute that he received the written warning about his behavior in 2011; he simply argues that it should not have been considered when management was deciding on discipline for the Baker incident.  The letter, written by Mr. Bateman, states, in part, that, “[t]his adverse conduct letter will be maintained in my files for a period of 6 months, pending follow-up performance review and improvement. . . .”
  Mr. Bateman removed the letter from Grievant’s personnel file on September 4, 2012; however, he did not remove it from his administrative file.  It has not been alleged that Grievant asked for the letter to be removed; Mr. Bateman raised the removal of the letter on his own.  Mr. Bateman explained that this was the first disciplinary letter he had ever written, and that he used a template to draft it.  That is where the removal language came from.  He was subsequently informed by Mr. Thomas that the letter should not be removed from the administrative file.  Grievant was not told that the letter was not removed from his administrative file. 
The only document presented as evidence on how progressive discipline should be applied was the DOP’s Supervisor’s Guide to Progressive Corrective and Disciplinary Action.
  This document is not a policy; it is only a guide.  Regarding corrective counseling and verbal warnings, this Guide does not require that these verbal sessions be documented.  However, the Guide states that verbal warnings should be documented.  The undersigned assumes that documentation is recommended to prevent the very situation presented in this grievance.  Nonetheless, Mr. Bateman did not document any of the verbal sessions.  However, Grievant admits that management met with him a number of times to discuss his behavior and how he treated his co-workers, but no one said “this is a verbal warning.”  As for the written warnings, there is no dispute that Grievant was subsequently issued two written warnings for similar conduct.  The Guide states that, “[i]f the employee’s work performance/behavior issues are corrected and there are no recurrences or new problems, the supervisor may remove the written warning from the employee’s personnel file after six (6) to twelve (12) months, according to the agency’s policy; however, the document remains in the Division of Personnel file.”
 (Emphasis added).  There is no mention of the administrative file in this section.  Also, no controlling DOP policy has been identified.           
No policies were introduced explaining the purpose of an administrative file, or its uses.  However, in response to the undersigned’s questions, Mr. Thomas explained that the administrative file is used by a supervisor to track an employee’s progress during the year so that the supervisor has all the information needed to prepare the employee’s EPA at the end of the year.
  Things contained in this file may not rise to the level of being included in the employee’s personnel file.
  Accordingly, because there have been at least three EPAs performed since the August 3, 2011, written warning was issued, the last of which, indicated that Grievant had made some improvements in how he dealt with co-workers, and as the written warning was removed from Grievant’s personnel file in 2012, such should not have been considered by management in determining discipline for the May 2014 incident.
  Nonetheless, Respondent’s decision to suspend Grievant as a result of the May 27, 2014, incident complied with progressive discipline.  Grievant had been verbally counseled and verbally warned that the way he had treated co-workers was inappropriate.  Then, when the conduct continued, Respondent issued a written warning in 2013.  Despite all of this, Grievant engaged in the same type of inappropriate conduct toward Ms. Baker in May 2014.  Suspension was the next step in progressive discipline for the continued inappropriate conduct, as indicated in the Guide.
    

Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 


Based upon the evidence presented, Respondent’s decision to suspend Grievant for three days without pay as a result of his conduct toward Ms. Baker was not arbitrary and capricious.  Grievant’s behavior was clearly inappropriate.  Further, Grievant had been counseled and warned about such conduct in the past, yet he continued to engage in this type of behavior.  The next step in progressive discipline was a suspension, and Grievant was suspended for three days.  Such is not unreasonable, especially given the fact that the less severe discipline did not sufficiently deter Grievant’s inappropriate conduct.  Grievant did not argue that the discipline imposed should be mitigated.  As such, mitigation will not be addressed herein.  For the reasons set forth herein, this grievance is denied.    
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employee Grievance Bd. 156 C.S.R. 1 § 3; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
"[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and c) the order (or rule or regulation) must be reasonable and valid." Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
3.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination "encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer."  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  “Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.”  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  See Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See also Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Corley, et al., v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  

4.
Respondent proved by a preponderance of the evidence that Grievant’s conduct toward Ms. Baker on May 27, 2014, was an act of insubordination.
5.
Grievant did not file grievances regarding any of his prior disciplinary actions, and the merits of those disciplinary actions are not at issue in this matter.  Accordingly, all such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  See also Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). 
6.
DOP’s Prohibited Workplace Harassment Policy defines Nondiscriminatory Hostile Workplace Harassment as:

[a] form of harassment commonly referred to as “bullying” that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way reasonably over burdens or precludes an employee from reasonably performing her or his work.  

Id. at Section II. H.

7.
This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment. See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997). The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test." Harris v. Forklift Systems, Inc., 510 U.S. 17, at 22, (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra). These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at p. 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).

8.
"‘To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’ Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998). See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).” Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006). “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 31, 2006).

9.
Respondent proved by a preponderance of the evidence that Grievant’s conduct as detailed herein meets the definition of Nondiscriminatory Hostile Workplace Harassment, and, therefore, violates the DOP’s Prohibited Workplace Harassment policy.
10.
Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

11.
Further, the "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
12.
Respondent’s decision to suspend Grievant without pay for three days for his inappropriate and insubordinate conduct was reasonable, and not arbitrary and capricious, and followed progressive discipline.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: April 14, 2015.
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Carrie H. LeFevre








Administrative Law Judge

�  See, Respondent’s Exhibit 15, June 16, 2014, suspension letter.


� See, Respondent’s Exhibit 7, August 3, 2011, letter to Grievant.


� See, Respondent’s Exhibits 16 & 17, Grievant’s Exhibit 1, Employee Performance Evaluations.  


� See, Respondent’s Exhibits 16 & 17.  


� See, Grievant’s Exhibit 1.


� See, Respondent’s Exhibit 7, August 3, 2011, adverse conduct letter.


� See, Respondent’s Exhibit 13.


� See, Respondent’s Exhibit 13, Supervisor’s Guide to Progressive Corrective and Disciplinary Action, pg. 5.  


� See, Testimony of Joe Thomas.  


� See, Testimony of Joe Thomas.


� See, Grievant’s Exhibit 1.


� See, Respondent’s Exhibit 13, pp. 4-6. 
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