THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Anita Miller,



Grievant,

v.







Docket No. 2015-0214-KanED
Kanawha County Board of Education,



Respondent.

DECISION


Grievant, Anita Miller, was employed
 by Respondent, Kanawha County Board of Education.  On August 26, 2014, Grievant filed this grievance against Respondent stating, “Grievant was suspended without pay on August 19, 2014, without just cause.  Additionally, the meeting that developed the alleged factual basis relied upon to suspend Ms. Miller occurred without notice being given to Grievant that she would be subject to discipline.  As a result thereof, she had no opportunity to have a grievance rep[resentative] as allowed under WV Cod[e] Section 6C-2-3(g)(1).”.  For relief, Grievant seeks “[r]einstatement, back pay, with interest and reinstatement of any benefits lost.

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on December 17, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Andrew J. Katz.  Respondent was represented by counsel, James W. Withrow, General Counsel Kanawha County Board of Education.  At the level three hearing, the parties requested that the matter be submitted on the prior record, which was submitted in the form of joint exhibits, and two stipulations of fact.  This matter became mature for decision on January 21, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis

Grievant, a custodian at Riverside High School, was suspended without pay pending a criminal investigation into extensive theft of school property by multiple employees and Grievant’s own admission of receiving stolen property.  Grievant failed to prove Respondent erred in suspending Grievant without pay pending investigation or in extending that suspension beyond thirty days as allowed by statute.  Grievant did not ask that a representative be present during her investigatory interview and Respondent does not have an affirmative duty to ask her if she desires to have a representative present.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a custodian at Riverside High School.  Grievant had been employed by Respondent for nine years.  Grievant’s work evaluations were satisfactory or better and she had never been previously disciplined.  Grievant “did a great job cleaning.”
2. On August 18, 2014, the principal of Riverside High School, Valerie Harper, was informed by West Virginia State Police Sergeant O’Bryan that he had obtained evidence of a large amount theft of Riverside High School property at the home of Lynda Oda, Riverside’s senior custodian.

3. Sgt. O’Bryan interviewed Ms. Oda at the school and after his interview he brought Ms. Oda to Principal Harper.  Ms. Oda disclosed the theft of items to Principal Harper and also named other employees who had participated in the theft of items.
4. Based on Ms. Oda’s disclosures, Sgt. O’Bryan proceeded to interview numerous other employees at the school.  After Sgt. O’Bryan concluded his interview with each person, Principal Harper then immediately conducted her own interview with that person.

5. Grievant was interviewed by Sgt. O’Bryan because Ms. Oda had accused Grievant of taking food items from the kitchen. 

6. During her interview with Sgt. O’Bryan, Grievant stated, “The only time that I ever took anything from the school, it was never by myself, it was somebody always took me with them, and the only thing I ever really got, I did get a bottle of Dawn, and a couple of bottles of that bleach stuff, Comet bleach.”  Grievant stated that the items had come from the supply closet and that Ms. Oda had said they were over-ordered.  Grievant stated that Ms. Oda had been stealing items from the school for “years and years.”  Grievant also admitted that she had taken bottled water from the school.

7. At the conclusion of his interview, Sgt. O’Bryan then took Grievant to Principal Harper to be interviewed regarding the disclosures Grievant had made to him.

8. Grievant did not request that a representative be present during her interview with Principal Harper.  During her interview with Principal Harper, Grievant repeated her admission of taking cleaning supplies and bottled water and also admitted that she had taken a ham, which she said she had been told was over-ordered. 
9. By letter dated August 20, 2014, Superintendent Ronald E. Duerring, Ed.D. informed Grievant that she would be suspended, without pay, “during the pendency of the criminal charges.”  The letter stated that Grievant had admitted to taking items from the school including cleaning supplies and food, and that criminal charges would be filed.  The letter further stated that once the criminal charges were resolved, “a further decision will be made concerning your status with Kanawha County Schools.”
10. By letter dated August 22, 2014, Superintendent Duerring notified Grievant that a hearing would be held on September 4, 2014 “to determine if the suspension should be continued.”  On September 4, 2014, the hearing was continued to September 11, 2014.

11. A hearing was held on September 11, 2014 before Hearing Officer Anne Charnock.  Grievant appeared by her counsel and Respondent appeared by its counsel.  At the hearing, counsel requested to proceed by proffer and the transcript of Sgt. O’Bryan’s interview with Grievant was entered into evidence.  Respondent requested that the unpaid suspension be allowed to continue for another thirty days to determine if criminal charges were going to be filed.   
12. By Decision dated September 15, 2014, Hearing Officer Charnock ruled that Grievant had been properly suspended without pay for her admission of theft and granted Respondent’s request to continue the suspension for thirty more days. 

13. On September 18, 2014, Respondent approved the Superintendent’s previous suspension of Grievant and suspended her without pay “pending the outcome of the hearing process and any additional recommendation from the Superintendent of Schools.”  Grievant was informed of the decision by letter dated September 22, 2014.
14. By letter dated November 6, 2014, Superintendent Duerring notified Grievant and her counsel that a hearing would be held on November 13, 2014 “to determine whether or not disciplinary action, up to and including termination of employment, should be recommended to the Kanawha County Board of Education.”
15. On November 13, 2014, Hearing Officer Charnock held a hearing on whether disciplinary action should be taken against Grievant.  At the time of the level three hearing, Hearing Officer Charnock had not yet issued a decision.

16. Several employees, including Ms. Oda were criminally charged for the theft of items from the school.  At the time of the level three hearing, Grievant had not been criminally charged.

17. There was no evidence presented on when the criminal investigation against Grievant ended.    
18.  The parties submitted the following as a stipulated fact:  “After Ms. Miller obtained possession of the cleaning supplies, they were placed in the back seat of her car and remained there until retrieved by her husband and returned to the school.  Mr. Miller [Grievant’s husband] returned two bottles of Comet with bleach to the school on August 19, 2014.”
19. The parties submitted the following as a stipulated fact:  “Ms. Miller was not given prior notice that her employment suspension without pay was to come before the meeting of the Kanawha Co[unty] Board of Ed[ucation] on September 18, 2014.”

Discussion

The suspension of an employee pending investigation of an allegation of misconduct is not disciplinary in nature and a grievant bears the burden of proving that such suspension was improper.  Ferrell and Marcum v. Reg’l Jail and Corr. Facility Auth./W. Reg’l Jail, Docket No. 2013-1005-CONS (June 4, 2013).  This grievance does not involve discipline against Grievant.  At the time of the level three hearing, Grievant had only been suspended pending investigation and a decision by Respondent on what, if any, discipline was appropriate.  As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

The question presented by this grievance is whether Respondent violated law, rule, or policy or otherwise acted arbitrarily and capriciously in suspending Grievant without pay from August 20, 2014, through the level three hearing in December 2014, while the matter was investigated and a decision made regarding discipline.  Grievant asserts that the suspension was not warranted and that Respondent violated her right to have a representative present during her interview with Principal Harper.  Respondent asserts that suspension was warranted because Grievant’s conduct was immoral and willful neglect of duty and that Grievant never requested to have a representative present.  

“The superintendent, subject only to approval of the board, may assign, transfer, promote, demote or suspend school personnel and recommend their dismissal pursuant to provisions of this chapter.”  W. VA. CODE § 18A-2-7(a).  “The superintendent's authority to suspend school personnel shall be temporary only pending a hearing upon charges filed by the superintendent with the county board and the period of suspension may not exceed thirty days unless extended by order of the board.”  W. VA. CODE § 18A-2-7(c).    

Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.
W. VA. CODE § 18A-2-8(a).

In this case, Grievant was suspended on August 20, 2014 “during the pendency of the criminal charges.”  A hearing was held on September 11, 2014 before Hearing Officer Charnock to request that the unpaid suspension be allowed to continue for another thirty days to determine if criminal charges were going to be filed.  By Decision dated September 15, 2014, the hearing officer determined that the suspension should be allowed to continue to until October 10, 2014, based on Grievant’s own admission of theft.  On September 18, 2014, Respondent approved the Superintendent’s previous suspension of Grievant and suspended her without pay “pending the outcome of the hearing process and any additional recommendation from the Superintendent of Schools.”   A hearing on the charges against Grievant was held by the hearing officer on November 13, 2014, and a decision on what, if any, disciplinary action should be taken against Grievant had not been issued at the time of the level three hearing on December 17, 2014.  
Respondent temporarily suspended Grievant when she admitted that she had taken items that belonged to the school and for which she was being criminally investigated.  Grievant admitted to Sgt. O’Bryan that Ms. Oda had given Grievant cleaning supplies that Ms. Oda said had been over-ordered and that Ms. Oda had given her bottled water from the school.  Grievant told Sgt. O’Bryan that Ms. Oda and others had been stealing from the school for “years and years.”  Grievant’s story differed from that of Ms. Oda who had stated that Grievant had taken food.  Further, when Grievant was then interviewed by Principal Harper, she admitted that she had also taken a ham from the school, even though she had told Sgt. O’Bryan that the only things she had taken from the school were cleaning supplies and bottled water.  Therefore, at the time Grievant was suspended, Grievant was under criminal investigation and did not appear to have been completely truthful in her initial interviews.  

Grievant argues she should not have been suspended because her conduct was not immoral.  "Immorality is an imprecise word which means different things to different people, but in essence it also connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.' [Citation omitted.]" Kennard v. Tucker County Bd. of Educ., Docket No. 01-47-591/628 (Mar. 12, 2002); Golden v. Board of Education of County of Harrison, 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981); Snodgrass v. Wetzel County Bd. of Educ., Docket No. 97-52-384 (Dec. 15, 1997); Harry v. Marion County Bd. of Educ., 203 W. Va. 64, 506 S.E.2d 319 (1998). "'Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.' See Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995), citing Youngman v. Doerhoff, 890 S.W.2d 330 (Mo. 1994)." Wahl v. Mineral County Bd. of Educ., Docket No. 98-28-175 (Sep. 14, 1998).

Grievant argues that she did not actually steal anything because Ms. Oda had given her the cleaning items and that the kitchen manager had given her the ham saying it was going to be thrown away.  Grievant goes so far as to argue she did not know that the cleaning items were school property based on her testimony at the November hearing.  Again, this grievance is not about whether discipline would be justified against Grievant, it is about whether Respondent’s suspension of Grievant pending investigation was improper.  At the time Grievant was suspended, she had stated:  “the only time that I ever took anything from the school, it was never by myself, it was somebody always took me with them, and the only thing I ever really got, I did get a bottle of Dawn, and a couple of bottles of that bleach stuff, Comet bleach.”  Grievant went on to say that Ms. Oda told her that the supplies had been over-ordered and Grievant stated that the supplies had come from the supply closet.  Grievant’s interview transcript shows that she knew Ms. Oda had been stealing from the school for a long time and that the items Ms. Oda gave Grievant were school property.  It is wrong to accept property that one knows is stolen.  Grievant’s acceptance of stolen school property from Ms. Oda was immoral.  Therefore, Respondent’s initial suspension of Grievant was proper.     

Thereafter, West Virginia Code Section 18A-2-7(c) allows that an employee may be temporarily suspended pending hearing upon the charges, not to exceed thirty days unless extended by order of the board.  In this case, the board did order the extension of the suspension within thirty days.  Within thirty days of the superintendent’s initial suspension of Grievant, the hearing officer heard the request to extend the suspension due to the pending criminal investigation and she recommended the suspension be extended for another thirty days.  After that recommendation, and still within thirty days of Grievant’s initial suspension, the board approved Grievant’s suspension and the continuance of the suspension.  Therefore, Respondent was permitted by statute to extend the suspension.  

Respondent had the authority, by law, to extend the temporary suspension of Grievant past thirty days, and Respondent complied with the law by issuing the extension within thirty days of Grievant’s initial suspension.  The statute does not specify what criteria a school board must use in determining whether to extend a temporary suspension or by how long it may be extended.  Such an action by Respondent would be reviewed under an arbitrary and capricious standard.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

Respondent extended the suspension due to the pending criminal investigation, which included numerous employees of the Board employed at Riverside High School.  Due to the pervasiveness of the alleged theft at the school, Grievant’s admission of receiving some stolen property, and Grievant’s changing story, it was not unreasonable for Respondent to continue the suspension beyond thirty days to allow the criminal investigation to proceed.  Grievant argues that the length of the suspension was excessive.  In support, Grievant cites cases in which the dismissal of employees from employment for theft were overturned.  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983) (employees dismissed for theft of donated clothing were reinstated by the Supreme Court because “petty theft” by long-term employees with “unblemished work records” is worthy of discipline but not dismissal); Morgan et al. v. Div. of Highways, Docket No. 2014-0549-CONS (Sept. 25, 2014) (Grievance Board upheld the unpaid suspension pending investigation but reinstated employee who had been dismissed for theft of scrap material finding that mitigating factors were present to reduce the discipline imposed); Smarr v. Wood County Bd. of Educ., Docket No. 54-86-062 (June 16, 1986) (Grievance Board reinstated employee dismissed for theft when finding school board retaliated against employee and did not prove the theft).  None of the cases cited by Grievant are relevant to the issue of how long an employee may be temporarily suspended by a school board pending investigation.  

Grievant also asserts that any evidence obtained against Grievant during her interviews with Sgt. O’Bryan and Principal Harper should not be considered because she was denied her right to have an employee representative present.  “An employee may designate a representative who may be present at any step of the [grievance] procedure as well as at any meeting that is held with the employee for the purpose of discussing or considering disciplinary action.”  W. Va. Code § 6C-2-3(g).  “If the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right to have a representative present, if she makes such a request.”  Koblinsky v. Putnam County Health Dep’t, Docket No. 2010-1306-CONS (Nov. 8, 2010) (emphasis added).  “The statute does not state that the employer is required to advise the employee that he or she may have a representative present. . . .”  Swiger v. Department of Veterans Assistance, Docket No. 2013-1134-DVA (Sept. 13, 2013).       
Sgt. O’Bryan interviewed Grievant as part of a criminal investigation and the school did not participate in that interview.  Grievant waived her right to counsel in her interview with Sgt. O’Bryan and, as the interview was not part of the grievance process, she had no right to the presence of a representative under the grievance statutes. Further, Grievant knew her interview with Principal Harper was regarding the admissions she had just made in her first interview with Sgt. O’Bryan.  She was aware of the nature of the second interview with Principal Harper and did not ask for a representative to be present.  Respondent does not have an affirmative duty to ask an employee if they desire the presence of an employee representative.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The suspension of an employee pending investigation of an allegation of misconduct is not disciplinary in nature and a grievant bears the burden of proving that such suspension was improper.  See Ferrell and Marcum v. Reg’l Jail and Corr. Facility Auth./W. Reg’l Jail, Docket No. 2013-1005-CONS (June 4, 2013).  

2. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
3. “The superintendent, subject only to approval of the board, may assign, transfer, promote, demote or suspend school personnel and recommend their dismissal pursuant to provisions of this chapter.”  W. VA. CODE § 18A-2-7(a).  “The superintendent's authority to suspend school personnel shall be temporary only pending a hearing upon charges filed by the superintendent with the county board and the period of suspension may not exceed thirty days unless extended by order of the board.”  W. VA. CODE § 18A-2-7(c).    

4. Criteria for suspension or dismissal is as follows:
Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.
W. VA. CODE § 18A-2-8(a).

5. "Immorality is an imprecise word which means different things to different people, but in essence it also connotes conduct 'not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior.' [Citation omitted.]" Kennard v. Tucker County Bd. of Educ., Docket No. 01-47-591/628 (Mar. 12, 2002); Golden v. Board of Education of County of Harrison, 169 W. Va. 63, 67, 285 S.E.2d 665, 668 (1981); Snodgrass v. Wetzel County Bd. of Educ., Docket No. 97-52-384 (Dec. 15, 1997); Harry v. Marion County Bd. of Educ., 203 W. Va. 64, 506 S.E.2d 319 (1998). "'Immoral conduct is conduct which is always wrong. Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.' See Hayes v. Kanawha County Bd. of Educ., Docket No. 94-20-1143 (June 28, 1995), citing Youngman v. Doerhoff, 890 S.W.2d 330 (Mo. 1994)." Wahl v. Mineral County Bd. of Educ., Docket No. 98-28-175 (Sep. 14, 1998).

6. Grievant failed to prove that Respondent violated law, rule or policy in suspending Grievant pending investigation into her admission that she had received stolen school property from another employee, which would constitute immoral conduct.
7. Grievant failed to prove that Respondent violated law, rule or policy or otherwise acted arbitrary and capriciously in extending Grievant’s temporary suspension past thirty days.  
8. “An employee may designate a representative who may be present at any step of the [grievance] procedure as well as at any meeting that is held with the employee for the purpose of discussing or considering disciplinary action.”  W. Va. Code § 6C-2-3(g).  “If the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right to have a representative present, if she makes such a request.”  Koblinsky v. Putnam County Health Dep’t, Docket No. 2010-1306-CONS (Nov. 8, 2010) (emphasis added).  “The statute does not state that the employer is required to advise the employee that he or she may have a representative present. . . .”  Swiger v. Department of Veterans Assistance, Docket No. 2013-1134-DVA (Sept. 13, 2013).       
9. Grievant did not ask that a representative be present during her investigatory interview and Respondent does not have an affirmative duty to ask her if she desires to have a representative present.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  May 29, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� At the time of the hearing, Grievant was still employed by Respondent.  Subsequent to the hearing, Respondent reported that Grievant had resigned from employment with Respondent.


� Although Grievant previously argued that this was improper, Grievant did not address this argument in her PFFCL, so the argument is deemed waived.  Further, Grievant did receive notice and opportunity to be heard on this issue in the hearing before Hearing Officer Charnock on September 11, 2014, upon whose recommendation the Board’s action was based. 





1

