THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

TARA LOCKWOOD,



Grievant,

v.






Docket No. 2016-0419-DHHR
WEST VIRGINIA DEPARTMENT OF HEALTH AND 

HUMAN RESOURCES/WELCH COMMUNITY HOSPITAL,



Respondent.
DISMISSAL ORDER

Grievant, Tara Lockwood, filed a level three grievance against Respondent, Department of Health and Human Resources/Welch Community Hospital, dated September 28, 2015, stating as follows:  “Title 64 Legislative Rule WV Division of Health Series 12: 8.3.c and 8.3d. See attached copy.  Removed from obstetric RN work schedule after denying request to be pulled to ED Triage citing above WV CSR #.  See attached copy of letter requesting additional training.”  As relief sought, Grievant seeks, “[r]einstatement of employment and wages of days denied from work schedule.”    
Respondent submitted a Motion to Dismiss on or about October 28, 2015.  On November 9, 2015, the Grievance Board informed Grievant that she had until November 24, 2015, to file a response to the Motion to Dismiss.  Grievant did not submit any response to the Motion to Dismiss.  Grievant appears pro se.  Respondent appears by counsel, Michael E. Bevers, Esq., Assistant Attorney General.  This matter is now mature for decision.  
Synopsis
Grievant was hired as a 1,000 hour temporary exempt employee.  Temporary employees are not afforded the statutory right to file a grievance.  Accordingly, this grievance is DISMISSED.    
Findings of Fact


1.
Grievant was hired by Respondent as a temporary exempt employee to serve as a Nurse 2 at Welch Community Hospital.
  Grievant was so employed from April 1, 2015, to September 16, 2015.


2.
At the commencement of her employment with Respondent, Grievant signed a document entitled, “West Virginia Department of Health & Human Resources 1000 Hour Temporary Exempt Appointment Form.”  This document explained that Grievant’s employment would be temporary, not to exceed 1,000 hours in a twelve month period, and that “this temporary employment has no definite time period and may be terminated at any time for any reason or for no reason without any prior notice.”

Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 156-1-6.2 (2008).  This issue before the undersigned is Respondent’s Motion to Dismiss.  Respondent asserts that this matter must be dismissed because, as a temporary employee, Grievant has failed to state a claim upon which relief can be granted, and the remedy sought is wholly unavailable through the Grievance Board.  “Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence.” W. Va. Code St. R. § 156-1-3 (2008).  
“‘Grievance’ means a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee. . . .”  W. Va. Code § 6C-2-2(i)(1).   “‘Employee’ means any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  W. Va. Code § 6C-2-2(e)(1).  “Temporary employees do not have permanent employment, and therefore, do not meet the statutory definition of ‘employee’ for grievance purposes.  The Grievance Board has consistently found that temporary employees lack standing to file a grievance for this reason.  Lilly v. Div. of Natural Res., Docket No. 98-DNR-011 (Mar. 26, 1998); Edmond, et al., v. Div. of Juvenile Serv., Docket No. 99-DJS-293 (Feb. 22, 2000); Gill v. Div. of Natural Res., Docket No. 2009-1598-CONS (May 22, 2009); Waybright v. Dep’t of Health and Human Res, Docket No. 2012-1317-DHHR (June 15, 2012).” McGinnis v. Dep’t of Health and Human Res./Lakin Hospital, Docket No. 2014-1661-DHHR (Sept. 3, 2014).  
  Accordingly, this grievance must be DISMISSED.

The following conclusions of law support the dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W. Va. Code St. R. § 156-1-6.2 (2008).  

2.
“Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence.” W. Va. Code St. R. § 156-1-3 (2008).  

3.
“Temporary employees do not have permanent employment, and therefore, do not meet the statutory definition of ‘employee’ for grievance purposes.  The Grievance Board has consistently found that temporary employees lack standing to file a grievance for this reason.  Lilly v. Div. of Natural Res., Docket No. 98-DNR-011 (Mar. 26, 1998); Edmond, et al., v. Div. of Juvenile Serv., Docket No. 99-DJS-293 (Feb. 22, 2000); Gill v. Div. of Natural Res., Docket No. 2009-1598-CONS (May 22, 2009); Waybright v. Dep’t of Health and Human Res. Docket No. 2012-1317-DHHR (June 15, 2012).” McGinnis v. Dep’t of Health and Human Res./Lakin Hospital, Docket No. 2014-1661-DHHR (Sept. 3, 2014).  

4.
Because Grievant’s employment with Respondent was as a temporary exempt employee, she lacks standing to file a grievance.
Accordingly, this grievance is DISMISSED.
Any party may appeal this Order to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Order. See W. VA. CODE § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court. See also 156 C.S.R. 1 § 6.20 (2008).

DATE: December 18, 2015.
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Carrie H. LeFevre








Administrative Law Judge
� See, Appendix to Respondent’s Motion to Dismiss.


� See, Appendix to Respondent’s Motion to Dismiss.
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