WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ELIZABETH ANNE SWANN
Grievant,

v.






Docket No. 2015-0755-PutED
PUTNAM COUNTY BOARD OF EDUCATION,
Respondent,

and
SARAH NELSON,



Intervenor.


D E C I S I O N
Elizabeth Anne Swann, Grievant filed a grievance against her employer the Putnam County Board of Education ("PCBE"), Respondent on January 12, 2015. Grievant filed her grievance directly to level three of the grievance procedure alleging violations of West Virginia Code §§ 18A-4-8b, 18A-4-8a, 18A-4-8 and 6C-2-2, including “discrimination [and] violation of past practice.”  Specifically, her grievance alleged that:

Mrs. Swann was hired in December 2014 for full time employment as a bus operator. In the past [t]he county has used a separate random selection process to establish each individual seniority tie. If three employees are tied there is one drawing to establish the #1 seed then a separate drawing between the other is used to establish the #2 seed and so on. The board has no[w] determined the procedure to be invalid.

For relief, the Grievant requested “[p]lacement in position with back pay and interest and any related benefit to holding the position.”  Further, Grievant by representative sent a document dated January 13, 2015, in an attempt to amend or clarify her grievance. This document attempted to add language which stated “‘[v]iolation of Putnam County Board of Education policy/employee agreement section P.9.8.’ This agreement clearly calls for a separate seniority drawing to be held for each position.” In a second amendment, dated January 14, 2015, to the original grievance, Grievant attempted to add the following: “Putnam officials received and settled a grievance that involved the property right of Ms. Swann (her recently awarded full time position) without notifying Ms. Swann of her right to intervene to protect her interest.”

A phone conference was held with the then parties on April 14, 2014.  Subsequent to a request by this Grievance Board, Grievant clarified the issue(s) of dispute.  Grievant by representative provided an April 27, 2015 e-mail which, in part, provided that; Grievant was hired for a permanent half-day run position with the Putnam County Board of Education on or about December 15, 2014.  This decision was made following policy that has been in place allegedly since at least July 1995. [Board officials conducted a separate seniority tie breaker for each position as it occurred pursuant to Policy P.9.8]  Grievant maintains this had not only been past policy but also the previous established practice accepted by employees.  On or before September 2014, the Board changed its tie breaker selection system policy.  All employees with an identical seniority date within the same class title or classification shall participate in the random selection. As long as the affected employees hold identical seniority within the same classification, the initial random selection conducted by the Board shall be permanent for the duration of the employment within the same classification. This random selection priority applies to the filling of vacancies and to the reduction-in-force of service personnel.  Grievant contends that the selection process was valid and the subsequent decision to nullify the second selection violated the standard.
  The undersigned Administrative Law Judge incorporates Grievant’s April 27, 2015 e-mail clarification into the record.  No ruling is made regarding whether the January 13 and 14 statements by Grievant were amendments or clarification statements of the instant grievance.
 
By request dated April 23, 2015, Sarah Nelson motioned to intervene into the above-styled grievance. By order dated April 27, 2015, the Motion to Intervene was granted.  A level three hearing was held before the undersigned Administrative Law Judge on April 29, 2015, as scheduled, at the Putnam County Board of Education.
  Grievant was present and was represented by Ben Barkey, West Virginia Education Association. Respondent PCBE was represented by Rebecca Tinder, Bowles Rice LLP.  Intervenor appeared in person and was represented by John Roush, West Virginia School Service Personnel Association.  Intervenor with Counsel, participated fully in the Level Three Hearing.  In association with the hearing, parties were invited to submit proposed findings of fact and conclusions of law no later than June 1, 2015.  All parties submitted fact/law proposals.

Synopsis
Grievant, a substitute bus operator, protests the loss (non-award) of a regular half time bus operator position.  Grievant highlights past conduct of Respondent.  Grievant contends that Respondent had an established practice of holding a separate distinct tie breaking seniority drawing for each available position among individuals with identical seniority dates.  Grievant wishes the enforcement of a second random tiebreaker.  Respondent maintains despite any perceived inconsistent actions in the past, its corrective actions in the circumstances of this matter are correct. 
A random selection system was conducted among a group of individuals with identical seniority dates. The first drawing established the permanent seniority standing for and among those individuals involved.  The priority between Grievant and Intervenor, who participated in the original random selection, is continual.  No further tiebreaker drawing was necessary or appropriate.  Facts of this grievancee demonstrate that Respondent corrected an error pertaining to the proper recipient of a bus run position. Respondent corrected its error(s) in judgement.  In the circumstances of this matter, Grievant is not entitled to the regular half time bus position in dispute.  Accordingly, this Grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Elizabeth Anne Swann, Grievant, is currently employed by Respondent as a substitute bus operator.  Sarah Nelson, Intervenor, is employed as a regularly employed bus operator.  During all times relevant, Grievant and Intervenor were either substitute or regular bus operators employed by Respondent.
2. Grievant and Intervenor began their substitute work for Respondent on the same date and, as a result, had identical substitute seniority dates - October 8, 2013. Another substitute bus operator, Jeremy Wallace, also started on the same date, and had an identical substitute seniority date. 
3. When all three substitute bus operators applied for the same regular bus operator posting in October 2014, an initial tiebreaker drawing was conducted among the three to determine who would be considered the most senior.  This tiebreaker resulted in the following substitute seniority order: (1) Wallace, (2) Intervenor and (3) Grievant.  Mr. Wallace was awarded the posted position of a half time regular bus operator. 
4.  In November or December of 2014, another bus operator position, S1437, was posted. Grievant and Intervenor were the most senior applicants.  
5. In December 2014, after the two substitute bus operators, Grievant and Intervenor, applied for the subsequent regular bus operator posting (S1437) a second tiebreaker drawing was conducted between the two, (December 11, 2014), which resulted in the following seniority order: (1) Grievant and (2) Intervenor, Sarah Nelson. 
6. Grievant was initially awarded the posted vacancy as a half time regular bus operator.  Grievant started her duties as a regular driver on December 16, 2014.  No one contested the selection process at the time of the second drawing.  G Ex 1

7. Subsequent to the December drawing, after discussing the issue with other bus operators, Intervenor complained to her supervisor and other administrators that the procedure used by Respondent to fill the second open position was erroneous.  Intervenor requested administration officials to declare the second drawing null and void.  Respondent agreed to investigate Intervenor’s complaint.
8. Upon review, the Board determined that a mistake had occurred and only one substitute seniority tiebreaker should have been conducted.  As a result, on January 8, 2015, Respondent informed Grievant of the error and that she would return to the substitute list following Board action.  G Ex 1
9.  There was a Putnam County School Board meeting held on January 20, 2015, at 7:00 pm at the Central Office in Winfield, West Virginia.  This meeting was duly scheduled with a listed agenda, the Board voted on a wide variety of county school issues and general business matters of Putnam County Schools.  G Ex 4  
10. Grievant attended the School Board meeting with her representative and requested a hearing regarding her issue.  The request for hearing was not acknowledged and the Putnam School Board voted to remove Grievant from the regular bus operator (S1437) position.  G Ex 4, p 6
11. Respondent rescinded the employment of Grievant in the bus operator position, S1437, and employed Intervenor in the position (regular half time bus operator) on or about January 20, 2015. Respondent returned Grievant to the substitute list.
12. A review of the history of conducting tiebreakers in Putnam County revealed that Respondent has used both a single tiebreaker and multiple tiebreakers previously to break seniority ties between bus operators. 
13. According to the Board’s Policy, effective September 15, 2014, “[a]s long as the affected employees hold identical seniority within the same classification, the initial random selection conducted by the Board shall be permanent for the duration of the employment within the same classification.” Policy Manual, Exhibit of Record.G Ex 2, p2.
14. Prior to September 2014, Respondent had a sporadic history regarding tie breaking actions.  Respondent, on several occasions, conducted a new random selection whenever employees who had the same seniority date applied for a job.  In such circumstances, the previous random selection(s) between the same employees were ignored.
 
15. This Grievance Board has specifically ruled on the establishment of seniority preference by a random selection between employees possessing the same seniority date see Fields v. Mingo County Board of Education, Docket No. 2014-1023-MinED (Mar 18, 2015). 

Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
In this case there was a three way tie for substitute seniority.  Grievant contends that Respondent had an established practice of holding a separate distinct tie breaking seniority drawing for each available position (examples were cited). Grievant avers this is the approved and accepted “random selection system established by the employees and approved by the county board” called for in WV § 18A-4-8b (in pertinent part):

(l) If two or more service persons accumulate identical seniority, the priority is determined by a random selection system established by the employees and approved by the county board.

If you accept Grievant’s argument, Respondent is required to conduct numerous drawings to establish seniority for individuals with identical seniority dates in perpetuity. The circumstances requiring the second or third drawings are ambiguous, and the drawings rearrange seniority (priority) that has already been established. The undersigned is not persuaded that Grievant’s interpretation on this issue is correct.  Even if the Board’s policy language directed a second tiebreaker, which it did not, that language would violate the law and could not be applied.  As to a conflict in the law and board policy, the law shall prevail.

In a situation where two employees have an identical seniority date, West Virginia Code ( 18A-4-8g requires that the tie be broken through a (random selection system established and approved by the county board.(  A second drawing is contemplated by statute (when any other service person subsequently acquires seniority identical to the employees involved in the original random selection.(  W. Va. Code ( 18A-4-8g(i)(3).  The wording of this statute also prohibits a second drawing in plainly stating that ([A]s long as the affected employees hold identical seniority within the same classification category, the initial random selection conducted by the board shall be permanent for the duration of employment within the same classification category of the employees by the board.( W. Va. Code ( 18A-4-8g(i)(2).  In addition, ([T]he priority between the employees who participated in the original random selection remains the same.(  W. Va. Code ( 18A-4-8g(i)(1)(A). 
In October 2014, Grievant, Intervenor and Jeremy Wallace were all employed by Respondent as substitute bus operators.  Each had the same seniority date as substitute bus operators.  These three employees were the top applicants for a regularly employed bus operator position.  A random selection system was conducted.  Mr. Wallace drew number one, i.e., first priority.  Intervenor drew number two, i.e., second priority.  Grievant drew number three, i.e., third priority.  This drawing established the permanent seniority standing among these individuals.  The undersigned is persuaded that a second random drawing between these employees holding identical seniority within the same classification category is in error.  The priority between Grievant and Intervenor, who participated in the original random selection, should have remained the same.  No further drawing was necessary or appropriate. 

Pursuant to relevant State law and promulgated County School Board policy,
 the October 2014 random selection established Intervenor as having seniority preference over Grievant.  Further, it is noted that a recent Level three grievance decision involving Respondent indicates only one drawing is allowable.  This case, Fields v. Mingo County Board of Education, Docket No. 2014-1023-MinED (Mar 18, 2015) is relevant to the matter at hand and cited by Respondent as partial justification for its corrective actions.
  When seniority preference is established between employees possessing the same seniority date by a random selection, that preference continues as long as the employees continue to hold the same seniority date.  Fields v. Mingo County Board of Education, Docket No. 2014-1023-MinED (March 18, 2015).  
There exists an affirmative duty to correct an error when a board of education becomes aware of sufficient information to make it aware that such an error has occurred. Mullins v. McDowell County Board of Education, Docket No. 07-33-0769 (Oct. 20, 2008). See also Dillon v. Bd. of Educ. of County of Wyoming, 177 W. Va. 145, 351 S.E.2d 58 (1986).  Despite any “sporadic” history of tiebreakers conduct in Putnam County which indicated that Respondent has previously used both a single tiebreaker and multiple tiebreakers to break seniority ties between bus operators, it is found to be reasonable for Respondent to adjust its behavior upon timely recognition of correctable error.  
When Intervenor questioned the second random selection and the employment of Grievant in the bus operator position, S1437, Respondent reviewed the circumstances. Upon review, (also in light of a recent Grievance Board decision) Respondent Board determined that a mistake had occurred and only one substitute seniority tiebreaker should have been conducted.  Respondent rescinded the employment of Grievant in the bus operator position and employed Intervenor in the same position (hired Intervenor as the regular half time bus operator) on or about January 20, 2015.  Grievant returned to the substitute list.  This is found to be prudent and reasonable Agency conduct.
West Virginia Code § 18A-4-8g(i)(2) provides, in part, that  “[a]s long as the affected employees hold identical seniority within the same classification category, the initial random selection conducted by the board shall be permanent for the duration of the employment within the same classification category of the employees by the board.” (emphasis added). Neither the employment of Grievant nor Intervenor was interrupted and, as a result, the initial tiebreaker should not have been repeated.  Facts of this grievance demonstrate that Respondent corrected an error pertaining to the recipient of a bus run position subsequent to an unwarranted second random tiebreaker amoung individuals whose seniority preference was established.  Respondent corrected its error in judgement.  In the circumstances of this matter Respondent had the timely opportunity and authority to correct its mistake. 
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  The burden of proof in a non-disciplinary matter rests with Grievant
2. In a situation where two employees have an identical seniority date, West Virginia Code ( 18A-4-8g requires that the tie be broken through a (random selection system established and approved by the county board.(  A second random drawing is contemplated by statute (when any other service person subsequently acquires seniority identical to the employees involved in the original random selection.(  W. Va. Code ( 18A-4-8g(i)(3).  The wording of this statute also prohibits a second drawing in plainly stating that ([A]s long as the affected employees hold identical seniority within the same classification category, the initial random selection conducted by the board shall be permanent for the duration of employment within the same classification category of the employees by the board.(   W. Va. Code ( 18A-4-8g(i)(2).  In addition, ([T]he priority between the employees who participated in the original random selection remains the same.(  W. Va. Code ( 18A-4-8g(i)(1)(A). 

3. When seniority preference is established between employees possessing the same seniority date by a random selection, that preference continues as long as the employees continue to hold the same seniority date.  Fields v. Mingo County Board of Education, Docket No. 2014-1023-MinED (Mar 18, 2015). 
4. It is well-settled that county boards of education have a substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interest of the schools and in a manner which is not arbitrary and capricious.” Syl. Pt. 3, Dillon v.Wyoming County Board of Education, 177 W.Va. 145, 351, S.E. 2d 58 (1986).  SEQ CHAPTER \h \r 1
5. “‘This Grievance Board has recognized that boards of education should be encouraged to correct their errors as early as possible. See Barrett v. Hancock County Bd. of Educ., Docket No. 96-15-512 (Dec. 31, 1997).’ Petrovich v. Hancock County Bd. of Educ., Docket No. 98-15-074 (July 13, 1998).” Conners v. Hardy County Bd. of Educ., Docket No. 99‑16-459 (Jan. 14, 2000). See also Johnson v. Harrison County Bd. of Educ., Docket No. 02‑17-066/125 (Sept. 5, 2002).
6. There exists an affirmative duty to correct an error when a board of education becomes aware of sufficient information to make it aware that such an error has occurred. Mullins v. McDowell County Board of Education, Docket No. 07-33-076 (October 20, 2008). See also Dillon v. Bd. of Educ. of County of Wyoming, 177 W. Va. 145, 351 S.E.2d 58 (1986).  
7. Respondent corrected an error pertaining to the proper recipient of a bus run position.  Respondent’s actions were reasonable and within its duly recognized authority. 
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date: September 2, 2015

_____________________________
 Landon R. Brown

 Administrative Law Judge

� This second amendment was withdrawn at the Level three hearing and will not be addressed further in this decision.


� Grievant’s contention that the new identical seniority policy is not valid because it was neither developed by or approved by employees was also tentatively presented.


� It is the Undersigned opinion that given the final determination of this matter, no ruling is required. 


� Pursuant to a request of the parties, and in recognition of the hardship it would create for the county bus run schedule and witnesses, the level three hearing was not held at the Grievance Board’s Charleston Office but at an alternative location in Putnam County minimizing the inconvenience of travel for the majority of participants.


� A prior Board Policy, effective July 25, 1995, indicated that “[w]hen more than one service employee has applied for a particular job with exactly the same seniority . . . seniority will be determined by applicants drawing sequential numbers (2, 3, 4, 5, and so forth) for that particular job.” (emphasis added) G Ex 3 Grievant cites this prior agency policy and tends to further contend that the new “identical seniority” policy is not valid because it was neither developed by or approved by employees as is required by the statute.  This position was not sufficiently pursued at Level three hearing to be persuasive.


� “[A]ny rules or regulations drafted by an agency must faithfully reflect the intention of the Legislature, as expressed in the controlling legislation. Where a statute contains clear and unambiguous language, an agency's rules or regulations must give that language the same clear and unambiguous force and effect that the language commands in the statute. Maikotter v. University of W. Va. Bd. of Trustees/West Va. Univ., 206 W. Va. 691, 696, 537 S.E. 2d 802 (1999).  


� Policy Manual effective September 15, 2014 Exhibit of Record. R Ex 1 and G Ex 2


� Respondent’s corrective action is consistent with the holding of Fields v. Mingo County Board of Education, Docket No.: 2014-1023-MinED (Mar. 18, 2015). In that case, five cooks began employment with the Mingo County Board of Education (“Mingo County Board”) on the same day. All five cooks, including the grievant therein, Jennifer Fields (“Ms. Fields”), were involved in a tiebreaker held on August 16, 2012. During that tiebreaker, Ms. Fields was determined to be the second most senior among the five. However, the Mingo County Board later determined there was a tie that needed to be broken between Ms. Fields and the cook who was originally determined to be the third most senior during the August 16, 2012 tiebreaker.  Accordingly, the Mingo County Board held another tiebreaker on February 7, 2014, which resulted in the other cook being awarded seniority over Ms. Fields. On review at Level Three, the West Virginia Public Employees Grievance Board determined that it was an error for the Mingo County Board to hold the second tiebreaker. The Grievance Board subsequently ordered the Mingo County Board to place Ms. Fields above the other cook for seniority purposes.
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