WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
BRET ACORD,
Grievant,

v.






Docket No. 2015-0199-DOT
DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
Bret Acord, Grievant, filed this grievance against his employer, the Department of Transportation/Division of Highways ("DOH"), Respondent, challenging his non-selection and the posting of a Transportation Crew Supervisor position.  The original grievance was filed on August 21, 2014, which provides, “Improper selection for foreman that excluded consideration of Grievant. Retaliation & favoritism.”  The relief sought states, “[t]o be made whole in every way including selection of Grievant as foreman.” 

A conference was held at level one on September 8, 2014, at which time Grievant had the opportunity to present facts underlying the grievance and submit any documents or statements deemed relevant to the grievance.  The grievance was denied at level one by a written decision dated September 24, 2014.  A level two mediation session was held on January 13, 2015.  Grievant appealed to level three on January 21, 2015.  A level three hearing was scheduled to be held before the undersigned Administrative Law Judge on May 20, 2015 at the Grievance Board(s Beckley, WV, facility.  Grievant appeared in person and was represented by Gordon Simmons, UE Local 170, WV Public Workers Union. Respondent was represented by its counsel, Ashley D. Wright, Esq., DOH, Legal Division.  This matter became mature for decision upon receipt of the last of the parties( proposed findings of fact and conclusions of law on or about June 18, 2015.  Both parties submitted fact/law proposals.

Synopsis
Grievant was not considered for a particular Transportation Crew Supervisor I position with Respondent.  Grievant alleges that the posting and selection process for the position was flawed, thus invalid and unlawful.  Respondent maintains the job opening was legitimately posted and Grievant’s application was untimely. 
It is not established that the alleged flaw in the posting of the job opening, in discussion was significant enough to render Respondent’s selection process invalid.  Grievant has not established by a preponderance of the evidence that Respondent(s selection process was unlawful.  Respondent(s selection decision was not arbitrary and capricious or clearly wrong.  This grievance is DENIED.

After a detailed review of the entire record, based upon the evidence developed at level one and level three, supplemented by the parties submitted proposed fact/law documents, the undersigned Administrative Law Judge makes the following Findings of Fact:

Findings of Fact
1. Grievant is employed by Respondent as a Transportation Worker 3 (TW3) in Respondent’s District 10 operations.  Grievant has worked in a variety of positions and has been employed with Respondent for approximately 17 years.  Grievant has worked for approximately  SEQ CHAPTER \h \r 1the last seven years as an equipment operator, or TW3. 
2. Kristen Shrewsbury is currently the Administrative Services Manager for District 10, which is a Human Resource position.
3. Marcia McGrady is currently an Office Assistant 3 in the Respondent’s Raleigh County Headquarters in District 10.  
4. The job posting at issue in this grievance is for a Transportation Crew Supervisor 1 (“TRCRSV1”), job posting #DOT1501001. R Ex 2

5. On or about July 25, 2014, Respondent’s Charleston office emailed a posting for two crew supervisor vacancies in Raleigh County to District 10 county administrator’s staff in the four counties of the district.
6. Job postings are placed on bulletin boards of the various headquarters or crew rooms throughout the district.  The job posting in discussion was sent to a minimum of four locations in District 10 that being Mercer County, Raleigh County, Wyoming County and McDowell County.  
7. The crew room primarily in discussion throughout this grievance matter is located in  SEQ CHAPTER \h \r 1Respondent’s main garage of Raleigh County. 
8. Respondent’s job postings are also available via the agency’s internet.  The job posting in discussion throughout the time period in discussion was posted by Respondent on the State’s internet system.  This is done by Respondent via personnel located in Charleston WV.  
9. The time period to apply for the TRCRSV1, job posting #DOT1501001, position was July 28, 2014, through August 6, 2014.
10.  SEQ CHAPTER \h \r 1Kristen Shrewsbury, Administrative Service Manager for District 10, testified at great length and detail concerning the process by which postings for vacancies are handled in District 10.
11. Three Raleigh County employees other than Grievant timely applied for the supervisory position in question.
12.  SEQ CHAPTER \h \r 1Grievant testified that he checked the postings of the Raleigh County crew room bulletin board on Thursday, July 31, 2014, and the posting for the vacant crew supervisor positions was not there.  A co-worker Jeremy Canaday was present during this review of job postings.  

13.  Subsequent to July 31, 2014, Grievant performed a series of work assignment(s) at the “closed” Bolt substation
 on Monday through Wednesday, August 4-6, 2014. 

14.  SEQ CHAPTER \h \r 1Grievant testified he returned to the Raleigh facility on Thursday, August 7, 2014, and observed that the packet of postings on the crew room bulletin board were noticeably thicker than it had been the preceding Friday.  Going through the postings, Grievant discovered the crew supervisor posting, with a deadline date of August 6, 2014.

15.  SEQ CHAPTER \h \r 1Grievant went to office assistant Marcia McGrady and requested a job application and a copy of the crew leader posting.

16. On August 9, 2014 Grievant mailed his application for the crew leader position to District 10 Manager Tommy Camden.  R Ex 3
17.  SEQ CHAPTER \h \r 1An August 11, 2014, letter from Debbie Keaton of the District 10 manager’s office, was sent to Grievant stating: “Your application is being returned to you and could not be considered for this posting due to your application being received on 08-11-2014. The closing date was 08-06-14.” R Ex 3 

Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id. 
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehabilitation Serv., Docket No. 93‑RS‑489 (July 29, 1994).  Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). 
Grievant contends there was a flaw in the job posting which negated his ability to apply for the position.  Grievant infers that the alleged flaw was sufficient enough to render Respondent’s selection process arbitrary and capricious.  Grievant also sporadically insinuates retaliation and favoritism.  

West Virginia Code provides relevant parameters for the posting of job openings by Respondent.  Applicable language of West Virginia Code §29-6-24 states: 

(a) Whenever a job opening occurs within the classified service, the appointing authority shall, in addition to any other requirement of law or regulation for the posting of job opening notices, at least ten days before making an appointment to fill the job opening, post a notice within the building or facility where the duties of the job will be performed and throughout the agency, which notice states that a job opening has occurred and describes the duties to be performed by a person employed in that position.
Further, it is recognized that applicable to Respondent is Division of Personnel Administrative Rule in section 9.5 which provides that:

Whenever a job opening occurs in the classified service, the appointing authority shall post a notice within the building, facility or work area and throughout the agency that candidates will be considered to fill the job opening.  Posting of job openings using electronic or other communications media shall satisfy the requirement to post a notice provided that the appointing authority makes regular and convenient access to the media used available to each classified employee in the agency, or otherwise provides notice to each classified employee in the agency.  The notice shall be posted for at least ten (10) working days before making an appointment to fill the job opening.  The notice shall state that a job opening has occurred, describe the duties to be performed, and the class to be used to fill the job opening.


Thus, Respondent publicizes job postings in numerous physical sites and a variety of formats.  Respondent posts job openings, promotion opportunities and changes to various working assignments both at the physical location but also electronically, commonly referenced as the internet. 
An Administrative Law Judge is charged with assessing the credibility of the witnesses.
  See Lanehart v. Logan County Bd. of Educ., Docket No. 95‑23‑235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93‑HHR‑050 (Feb. 4, 1994).  This Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness.  Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99‑BOD‑216 (Dec. 28, 1999); Perdue, supra.

It is deemed prudent to assess the credibility and due weight that is most readily applicable to one or more of the witnesses that testified in the course of this grievance.  The undersigned Administrative Law Judge had an opportunity to observe the demeanor of the witnesses, and to assess their words and actions during their testimony.  Credibility assessments herein were made from direct observation as well as review of the record.
Administrative Service Manager, Kristen Shrewsbury, a Human Recourses position, testified in a manner demonstrating due deference to this Grievance Board and the issues in contention.  The witness(s demeanor was professional and informative.  She demonstrated the mannerism of an individual attempting to be fair and accurate regarding the issues in discussion.  Ms. Shrewsbury’s attitude and responses to questions presented with the absence of bias or malice against Grievant.  The plausibility of the facts as presented was consistent.  With due acknowledgment to her role in this matter, and the obligations of the agency, the witness responded to questions posed.  The witness presented in a forthright and persuasive manner. Ms. Shrewsbury’s testimony is deemed reliable and trustworthy with regard to the process by which postings for vacancies are handled in District 10.
Office Assistant Marcia McGrady also testified in a manner demonstrating due deference to this Grievance Board and the issues in contention.  The witness(s demeanor was accommodating.  Witnesses sometimes provide testimony attempting to be of assistance or agree with the questioner without fully understanding the question as asked.  An example of this may be present in Ms. McGrady’s testimony.   SEQ CHAPTER \h \r 1There is a difference between lack of specificity, inadvertent factual inaccuracy and intentional embellishment of information.  This witness testified with the attitude, mannerism and demeanor of an individual attempting to give accurate information despite being confused from time to time by the questioner.  It is found that Ms. Grady’s testimony provided limited specificity regarding exact dates relevant to the issues in discussion.
Grievant’s testimony was a fundamental factor in establishing a semi-pivotal point of Grievant’s contentions; the non-existence of a posting.
  Grievant’s demeanor did not instill a reassuring disposition to the certainty of the information being provided.  Grievant’s testimony lacked specificity and clarity of facts.  SEQ CHAPTER \h \r 1 Grievant had a self-serving interest, but most disturbing was Grievant’s attack of everyone’s motives, and alleged ill-will, without rational justification.  While Grievant’s recollection of relevant facts conveniently came and went depending upon the subject matter, the insinuations and wholesale accusations attacking the motives of others did not assist Grievant’s credibility. 

Grievant finds fault in the motive, behavior and/or testimony of Respondent’s agents to the degree of wholesale conspiracy.  Grievant’s contention of coordinated conspiracy challenges the rules of probability.  The undersigned, trier of fact, is not persuaded that Respondent is that vindictive or even that organized to orchestrate the independent components necessary to achieve the charade Grievant puts forth for serious consideration.  Grievant strongly inferred the absence of the posting on the crew room bulletin board was deliberate.  Grievant testified that he believes that the refusal of Respondent to consider his application and to grant him an interview was retaliation for a grievance he had filed about work assignments earlier in the summer of 2014.  Thus the plausibility that Respondent purposely withheld the job posting from Grievant, exclusively, and deliberately scheduled him to work off site, at a location with inadequate communication for a time period which coincided with the application period is contemplated.  It is more likely than not that if and when the posting in discussion was missing from the break room bulletin board it was by accident or removed on purpose by a co-worker also seeking alternative job assignment.  It is not forgotten that Grievant presented a witness to fortify the absence of the posting on or about July 31, 2014.  The plausibility of the information offered by Jeremy Canaday
 is not at issue.  It is the additional spin and insinuations that Grievant attaches to information in discussion that is found to be less than reliable. 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  

Grievant contends he was unreasonably barred from consideration for the Transportation Crew Supervisor 1 position #DOT1501001. R Ex 2  In fact, Respondent maintained and directly communicated that Grievant failed to timely apply for the position.  See finding of fact 17.  “Your application is being returned to you and could not be considered for this posting due to your application being received on 08-11-2014. The closing date was 08-06-14.” R Ex 3  
 SEQ CHAPTER \h \r 1The alleged flaw in posting is not established to be sufficient enough to render Respondent’s selection process arbitrary and capricious.  Grievant has not established unreasonable conduct by Respondent’s agents.  The job posting was sent throughout District 10 that being Mercer, Raleigh, Wyoming and McDowell counties. Further, the job opening in discussion was available online.  The hard copy that Grievant vehemently contends was not accessible to him was not the only publishing of the job opening.  The contention that Grievant’s only avenue to the posting is the break room in Raleigh County is not factually accurate.  It is hard to contemplate that Grievant and none of Grievant’s co-workers have access to some internet access or verbally communicate between worksites.  The posting was seen by other employees in that at least three other individuals applied for the position.  Grievant failed to establish to any reasonable degree that Respondent or any agent of Respondent’s prohibited him from timely applying for the TRCRSV1 position.  Respondent, tongue in check, highlights its duty is to post the bulletin, not stand guard over the notice.  Respondent has the responsibility to act with due care.
  Grievant may truly believe he was not given a fair opportunity; however, he has not established that Respondent was responsible for that shortcoming. 

In order to obtain relief, Grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different.  Hopkins v. Monroe County Bd. of Educ., Docket No. 95-31-477 (Feb 21, 1996).  Grievant has not met his burden.  Grievant’s ever present demeanor that the chain of events was designed for his detriment is not convincing.  Respondent’s selection decision must be analyzed according to the arbitrary and capricious standard.
Grievant failed to establish by a preponderance of the evidence that Respondent’s selection of other applicants was arbitrary and capricious; moreover, he failed to show that the job was improperly posted due to some conduct accountable to Respondent.  Due diligence is warranted with regard to job postings, but Respondent has successfully argued it does not have the proactive duty to insure the status of the physical posting notice to the degree Grievant alludes.  Grievant failed to demonstrate that Respondent unreasonably failed to consider his untimely application.  
Grievant has presented little steadfast evidence concerning his retaliation and favoritism accusation.  This Grievance Board is authorized by statute to provide relief to employees for discrimination, favoritism and retaliation as those terms are defined in W. Va. Code § 6C-2-2.  “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. W. VA. CODE § 6C-2-2(h).  In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:
(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant did not establish a prima facie case of favoritism.  Grievant has not established that he was similarly-situated as employees who applied timely. Further, it is not established that Respondent regularly accepts job applications late from select employees.  Accepting applications timely submited and rejecting applications received after the filing period is not prejudiced treatment.  
West Virginia Code ( 6C-2-2(o) defines reprisal as (the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.(  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer(s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank(s Shoe Store v. W. Va. Human Rights Comm(n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  
Grievant did not demonstrate through any measurable means that the actions of Respondent were tainted by nefarious motive.  A critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  Grievant did not meet this burden. 


Respondent offered legitimate, non-retaliatory reasons for its action.  Grievant did not submit his application within the time period established for candidates.  Under the facts and circumstances of this case, the undersigned does not find that the Respondent’s actions were unlawful reprisal.  Respondent, by a preponderance of the evidence, clearly established legitimate, non-retaliatory reasons for its action and Grievant did not offer any evidence that the reasons offered by Respondent were merely a pretext.
 SEQ CHAPTER \h \r 1While Grievant may truly believe that Respondent deliberately concealed the crew supervisor promotional posting with the aim of favoring applicant Sampson,
 Grievant has not demonstrated that theory to any plausible sense.  Despite Grievant’s highlighting that he has more years with the agency, tenure is not the only qualification or factor that is considered when filling a job posting.  Respondent is not required to consider the seniority of the applicants as the decisive factor in making every selection decision.  West Virginia Code § 29-6-10(4) requires an employer to consider seniority in selection decisions “if some or all of the eligible employees have substantially equal or similar qualifications[.]”  In other words, seniority is a “tie breaker,” not a primary consideration.  The fact that Grievant has more tenure than applicant Sampson does NOT demonstrate or establish Grievant to be a better candidate for the position.
   SEQ CHAPTER \h \r 1In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  
In summation, Grievant attempted to establish that a flaw in the selection process was sufficient enough to render Respondent’s selection invalid.  The undersigned was not persuaded.  Pursuant to Grievant’s own testimony, he failed to search for the job posting on the internet, ask co-workers, or ask anyone in the office about the job posting until after the closing date of Wednesday, August 6, 2014, even though he was looking for this specific posting.  Grievant did not timely apply for the position.  It is not established that the posting of the job opening in discussion was compromised to the level of significant error or to the degree readily recognized as triggering the invalidation of the selection duly made.  Grievant failed to establish that Respondent’s refusal to accept his late application was arbitrary and capricious.  
Grievant has failed to establish that Respondent’s refusal to accept his application for the position of Transportation Crew Supervisor 1 (#DOT1501001) was the product of unlawful, unreasonable, or arbitrary and capricious conduct by Respondent.  
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. This grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 ( 3 (2008).
2. An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95‑23‑235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93‑HHR‑050 (Feb. 4, 1994).  

3. In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95‑DOH‑287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93‑RS‑489 (July 29, 1994). 
4. The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens v. Div. of Rehab. Serv., Docket No. 98‑RS‑126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.   
5. In a selection case, such as this, Grievant “must prove by a preponderance of the evidence that the employer violated the rules and regulations governing hiring, acted in an arbitrary and capricious manner, or was clearly wrong in its decision.” Workman v. Div. of Corr., Docket No. 04-CORR-384 (Feb. 28, 2005).

6. Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  
7. Grievant failed to establish that Respondent’s refusal to accept his late application was arbitrary and capricious.  
8. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001).
9. Grievant has failed to establish that Respondent’s refusal to accept his application for the position in discussion was the product of unlawful, unreasonable, or arbitrary and capricious conduct by Respondent. 
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  October 8, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� No copies of the job vacancy postings in question were sent to the Bolt substation, in that, during the time period in discussion the station was “closed,” and all staff had been reassigned to work out of Respondent’s main facility in Beckley.


� In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep(t of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95�HHR�066 (May 12, 1995).  


� The undersigned is not blind to the inherent problems with attempting to demonstrate a negative. Nevertheless, Grievant tended to downplay or reject the possibility that a job posting may be missing from a break room bulletin board for many reasons, including by accident or removed on purpose by a co-worker.  Grievant offered no opinion as to how Respondent might prevent such conduct. 


� The co-worker that was present during Grievant’s review of job postings on or about July 31, 2014. 


� It is not found that Respondent must post a guard to maintain the security of job postings.


� James Sampson was one of the successful applicants. 


� Grievant’s opinion regarding the qualifications of the other candidates is of interest but it is not sufficient to demonstrate contested superiority. Nor is Grievant’s opinion adequate rebuttal to undermine DOP’s certification of qualification. 
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