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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

LYGIA L. MCCOOL,



Grievant,

v.






Docket No. 2014-1441-MarED

MARSHALL COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Lygia L. McCool, Grievant, filed this grievance at level one on April 10, 2014, alleging:

I believe that the schedule change for next year is part of the ongoing harrassment [sic] I have experienced at Sherrard Middle School.  Violation of Code 6C-2-2(1).

Grievant seeks the following relief:

To investigate and leave my schedule as is.  There are 2 less seniored [sic] music teachers in the building.  Give me back general music classes at Sherrard Middle.


This grievance was denied at level one following a conference held on April 29, 2014.  A level two mediation session was conducted on September 8, 2014.  A level three hearing was conducted on September 10, 2015, before the undersigned at the Grievance Board’s Westover office.  Grievant appeared in person and by her representative, Jeremy Radabaugh, West Virginia Education Association.  Respondent appeared by its counsel, 
Richard S. Boothby, Bowles Rice, LLP.  This matter became mature for consideration on October 15, 2015, upon receipt of the last of the parties’ fact/law proposals.


Synopsis


Grievant has served the Marshall County Board of Edcucation as a music teacher for almost thirty years. Grievant contends that changes made to her schedule constitute harassment by her Principal.  The record of the grievance demonstrated that changes made to Grievant’s schedule were done by Respondent’s Director of Curriculum and not by Grievant’s Principal.  Grievant failed to prove by a preponderance of the evidence that the changes made to her schedule constituted harassment.  Grievant failed to prove that the Respondent violated any statute, regulation, policy or law in connection with the changes made to her teaching schedule.


The following Findings of Fact are based on the record of this case.


Findings of Fact


1.
Grievant has worked for Respondent at Sherrard Middle School and various feeder elementary schools for fourteen years as a band director and music teacher.  Grievant has been a music educator for almost thirty years.


2.
Grievant believes a pattern of events carried out by the current Sherrard Middle School Principal, Cassie Porter, constitute harassment.  Grievant also feels that her 2014-2015 school year schedule is also evidence of ongoing harassment.


3.
Beginning in June 2013, most teachers at the elementary and middle school levels became entitled to a planning period of at least 40 minutes.  During an elementary teacher’s planning period, it is common for their students to attend their music, physical education, or art classes.


4.
In early 2014, Woody Yoder, Director of Curriculum and Instruction, contacted Corey Murphy, Assistant Superintendent and Personnel Director, and explained that an additional half-time music teacher would have to be hired to cover all of the music courses needed at the elementary school level.


5.
Mr. Murphy told Mr. Yoder that he would rather not hire a half-time music teacher if possible.  Mr. Murphy instructed Mr. Yoder to determine whether the schedules of the current music staff could be re-arranged in order to cover all of the music classes.


6.
Grievant, like other music teachers in Marshall County, travels to and teaches at multiple schools.  


7.
On March 24, 2014, Grievant met with Mr. Yoder, Mr. Murphy, Principal Porter and Karen Nguyen.  During the last four years at Sherrard Middle School, Ms. Nguyen served as the West Virginia Education Association representative for the building’s teachers who belonged to the association.


8.
During the meeting, the proposed change to the Grievant’s class schedule was discussed.  Mr. Yoder explained that the need to make schedule changes were driven by student numbers.  


9.
The Grievant’s new schedule contains fewer non-teaching duties, such as breakfast cart duty, lunch duty, etc, than her old schedule.  Respondent did not hire a new half-time music teacher as Mr. Yoder had originally suggested.


10.
Grievant recounted several interactions with Principal Porter which she perceived to be some form of harassment.  Principal Porter pointed out that Mr. Yoder contacted her about changing the work schedule of the county’s music teachers.  Principal Porter did not initiate this process.  


11.
Grievant is of the belief that Principal Porter instigated and designed her 2014-2015 class schedule for the purpose of harassing her, this despite a lack of evidence to support such a finding.  The record did demonstrate that, unlike other music teachers at Sherrard Elementary School, Grievant previously had a number of class periods during the day when she was not scheduled to supervise any students.  Principal Porter noted that Grievant could be utilized more for student instruction time. 


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


The only issue before the undersigned is whether the changes made to Grievant’s schedule constituted harassment as she has alleged.  West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997).  "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty.  See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)."  Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).


The record established that Grievant is a very talented band director and that her band routinely receives superior ratings at band contests.  The record also established that Principal Porter and Grievant have different approaches as to how to supervise and grow an instrumental music program.  Nevertheless, that is not evidence that Principal Porter was in some way harassing Grievant.  As counsel points out, the schedule change was the only issue mentioned on the grievance form, and those changes were shown by Respondent to be the result of the administration’s desire not to have to hire another half-time music teacher.  In addition, the schedule change was not initiated by Principal Porter, much less some indication that a pattern of harassment existed.  The record is clear that Mr. Yoder suggested the change to Grievant’s schedule in an attempt to limit the expense of hiring another teacher.  Grievant failed to prove by a preponderance of the evidence that the schedule change was motivated by a desire to harass her.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997).  "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty.  See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)."  Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).


3.
Grievant failed to prove by a preponderance of the evidence that she suffered any repeated disturbance, irritation or annoyance that is contrary to law, policy or profession.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   November 20, 2015                 


___________________________









Ronald L. Reece









Administrative Law Judge

