

	THE WEST VIRGINIA PUBLIC EMPLOYEES
	GRIEVANCE BOARD




ANITA LYNN SIMPSON,
		Grievant,

v. 							DOCKET NO. 2015-0959-DVA

DEPARTMENT OF VETERANS ASSISTANCE,
		Respondent.


	DECISION

	This grievance was filed at level three of the grievance procedure by Grievant, Anita Lynn Simpson, on March 4, 2015, challenging her dismissal by Respondent, the Department of Veterans Assistance.  The  statement of grievance reads, “I feel me and my son was retaliated against and discriminated against.  Also favoritism played a big roll in my termination.  I was wrongfully terminated because of lies, hostile work environment.”  The relief sought by Grievant is: “[c]opies of all videos, statements, and audio tapes, also my employee record.  I want all the statements, video tapes from nurse station cameras, and audio tapes concerning this night, reinstated at my position.”
	Two days of hearing were held at  level three before the undersigned Administrative Law Judge, on July 15 and 28, 2015, at the Grievance Board’s Westover, West Virginia office.  Grievant was represented by Eric Burns, and Respondent was represented by Mark S. Weiler, Esquire, Assistant Attorney General.  This matter became mature for decision on September 8, 2015, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law or written argument.







	Synopsis
	Grievant was dismissed from her employment by Respondent for making a statement that she would break a co-worker’s arm if she did not quit taking food out of the refrigerator.  Grievant was asked by her supervisor to work night shift to determine what was happening to food that was disappearing from the refrigerator.  The co-worker to whom the comment was directed by Grievant was subsequently caught by Grievant removing food from the second floor refrigerator to take to the first floor refrigerator during the night shift.  Grievant verbally confronted the co-worker, telling her she was not allowed to remove the food, and took the food from her.  Grievant did not assault the co-worker, nor did she make any attempt to do so.  Grievant’s statement regarding breaking the co-worker’s arm, while inappropriate, was obviously just a figure of speech, and did not constitute a threat of violence in the workplace.  Respondent failed to demonstrate good cause for Grievant’s dismissal.
 	The following Findings of Fact are made based on the record developed at the level three hearing.
	Findings of Fact
	1.	Grievant was employed by the Department of Veterans Assistance (“DVA” or “Respondent”), as a permanent employee in the classified service, as an Office Assistant (dietary aide), at the West Virginia Veterans Nursing Facility (“VNF”) in Clarksburg, West Virginia.  She had been employed by DVA since December 2008.
	2.	By letter dated February 24, 2015, Administrator Kevin B. Crickard notified Grievant that she was being dismissed from her employment, effective March 11, 2015, for threatening a co-worker.  The threat Grievant was alleged to have made occurred on January 20, 2015, and was that she would “break her fucking arm,” referring to a co-worker, Sherri White.  The letter further states, “[o]n the night shift January 21st, 2015, you again allegedly threatened to ‘break your fucking arm.’  Both of these incidents were witnessed by multiple co-workers including Kathleen Riley, Nurse Supervisor.  You also made these threatening statements to Tom McVay, Nursing Director II, Carla Lemley, Licensed Practical Nurse, and the alleged victim, Sherri White.”  The letter recites a number or verbal and written warnings from Grievant’s personnel record, the last three of which were not disciplinary actions taken against Grievant, but rather are disciplinary actions taken against another employee whose last name was also Simpson.  The letter states that Grievant has “shown a pattern of unacceptable conduct and behavior for an employee.”
	3.	Grievant was suspended without pay on February 12, 2015, pending the outcome of the investigation of the allegations she had threatened a co-worker.
	4.	No evidence was placed into the record that Mr. McVay at any time heard Grievant make the statement that she would “break her fucking arm,” nor was any evidence placed into the record that Grievant at any time told Ms. White that she would “break your fucking arm.”
	5.	The VNF houses veterans who require nursing care.  There are two floors at the VNF.  Meals are prepared for residents at the VA Medical Center next door, and brought to the dining room area.  The VNF has microwaves in the kitchenettes, and provides snacks for residents that can be microwaved, such as hot pockets and hamburgers, as well as other types of snacks that do not have to be heated, and ice cream.  There is a large freezer and a refrigerator on the second floor, and a smaller refrigerator/freezer on the first floor.  The food is purchased in large cartons, which contain  from 12 to 72 items.
	6.	Crystal Clark, Food Service Supervisor at the VNF, explained that when a carton of food is opened, any food that is not used immediately is to be wrapped and dated.  Ms. Clark became aware that someone was taking cases of food from the second floor freezer to the first floor refrigerator, opening the cases, and not wrapping and dating the remainder of the case.  This resulted in the rest of the food in the cases being thrown into to trash when it was discovered the food had not been dated, which was a big waste of money.  She had also heard rumors that someone was taking VNF food home.  Ms. Clark asked Grievant to work a night shift to she if she could determine what was happening to the food, and who was taking it to the first floor refrigerator.
	7.	VNF Health Service Worker (“HSW”) Katrina Jackson had been instructed that if food is taken out of a carton, the rest of the items in the carton are to be bagged and dated, and that the dietary department is to be advised that food has been moved.  It was her belief that all the HSWs knew this.  HSW Tina Haller had been instructed that the HSWs were not allowed to take food from the second floor refrigerator or freezer, rather, they were to ask a supervisor or dietary department employee for the food they needed for residents, because of the need to bag and date the food.
	8.	On Tuesday, January 20, 2015, Kathleen Riley, Registered Nurse Supervisor, was working night shift from 10:00 p.m. to 6:00 a.m.  Grievant works day shift normally, beginning her shift around 5:00 a.m.  Sometime between 6:00 and 7:00 a.m., Grievant asked Ms. Riley to come into the kitchenette on the second floor of the VNF, and showed her that the food stock in the refrigerator and freezer had gone down over the week-end, and told her that Grievant’s son, who worked at the VNF as a Security Guard, had seen Sherrie White move boxes of items from the second floor refrigerator to the first floor refrigerator.  Grievant stated to Ms. Riley that she was going to “break Sherrie’s mother fucking arm” if she did not leave the food alone, and she would come in on night shift to catch her.
	9.	Carla Lemley is a Licensed Practical Nurse.  She worked at the VNF through a staffing agency, Jay Kay Staffing, and was working at the VNF at the end of January 2015, on the 6:00 p.m. to 8:00 a.m. shift.  She did not work at the VNF after February 2, 2015.  On the morning of January 20, 2015, Ms. Lemley was at the Nurse’s Station on the second floor, and she heard Grievant tell Ms. Riley, that she better write Sherri White up for taking food from the second floor refrigerator, and that “Sherri was going to get her mother fucking arm broke when she sees her.”  Ms. Lemley also stated that she heard Grievant tell Ms. Riley that if she did not write Ms. White up, “her fucking arm would get broke, to[o].”  Ms. Riley did not testify that Grievant had threatened her, nor did she put in her written statement that Grievant had threatened her.  Ms. Lemley then asked what was going on, and Grievant responded that “she was going to break Sherri’s fucking arm.”  Ms. Lemley was not concerned that Grievant would actually attempt to harm Ms. White because Ms. White was not working that shift.  Ms. Lemley described Grievant’s discussion with Ms. Riley as “ranting,” and heard Grievant use the word “fuck” multiple times during the conversation, describing the word as “kind of like in her English dictionary.”
	10.	Ms. Riley did not believe that there was anything wrong with Ms. White moving cartons of food to the first floor refrigerator, and not properly labeling the leftover food.
	11.	Neither Ms. Riley nor Ms. Lemley testified that either of them told Grievant that it was inappropriate to say she would break someone’s fucking arm, nor did either testify that they said anything to Grievant to try to dissuade her from taking such action.
	12.	Ms. White was a HSW employed at the VNF, and she worked night shift on the first floor.
	13.	At some point, Grievant sent Ms. Riley a text message telling her she was coming in to work the Wednesday, January 21 and 22, 2015 night shift, and she would take care of Ms. White herself.
	14.	Ms. Riley advised Mr. McVay at some point of Grievant’s statement regarding breaking Ms. White’s arm.  On January 21, 2015, she sent Mr. McVay a text message asking him to intervene and not let Grievant come to work that night.  Mr. McVay did not take any action to stop Grievant from coming to work that night, nor did he advise Grievant’s supervisor, Ms. Clark, of the threat made by Grievant.  Ms. McVay did not speak to Grievant about the statement she had made.
	15.	Grievant worked the night shift on January 21 and 22, 2015.  Ms. Riley and Ms. White were also working the night shift that night.  Ms. Riley was the only RN Supervisor working the night shift that night, and she had to cover both the first and second floors of the VNF.  Usually there is an RN Supervisor working each floor.  Ms. Riley expressed to the two Supervisors who were leaving work as she came to work that she was concerned about a confrontation between Ms. White and Grievant, and both stayed with Ms. Riley for a while past their shift.  One reason Ms. Riley was concerned was her belief that Ms. White was “a rough person,” as was Grievant, and she was afraid that a verbal confrontation would degenerate into a physical confrontation.
	16.	At some point during the night shift on January 21 and 22, 2015, Ms. Riley went to the first floor and warned Ms. White about Grievant.  The record does not reflect what she said to Ms. White.  At some point during the shift, Ms. White went to the second floor refrigerator, and Grievant became aware of this.  Grievant approached Ms. White and Ms. Riley heard Grievant ask Ms. White what she was doing.  Grievant removed food items from Ms. White’s hands, and Ms. White left.[footnoteRef:1]  Licensed Practical Nurse Raelynn Smith observed Grievant asking Ms. White to return the food to the freezer.  She did not see Grievant pull or tear the food from Ms. White’s hands, nor did she observe that Grievant appeared aggressive, violent, or angry toward Ms. White.  Later during the shift Ms. Riley heard Grievant tell Ms. White that she could not take food items out of the second floor refrigerator.  Ms. White told Grievant she was rude when she talked to her, and she had been told by Grievant’s supervisor that she could take food from the second floor to the first floor. [1:   There was some indication from unsworn written statements that the food Ms. White was attempting to take to the first floor was uncooked chicken, not intended to be provided as snacks to the residents, but was on hand for a planned event, and it would not be appropriate to cook the chicken in the microwave.  Apparently, this is what generated a variety of questions about grills outside on the premises.  The undersigned would point out that this was the middle of the night in late January.  It is highly unlikely that anyone who was mentally stable would be attempting to grill chicken under these circumstances.  Although, common sense seemed to be in short supply in this case from beginning to end.] 

	17.	Ms. Clark had told Ms. White she could take items from the second floor refrigerator or freezer to the first floor.  She did not tell her she could take cases of food, and she did not believe that cases of food should be moved from the second floor freezer or refrigerator.  Ms. Clark concluded that Ms. White was not following the process that was in place for moving food items from the second floor to the first floor. 
	18.	Grievant did not touch Ms. White at any time, nor did she attempt to touch Ms. White at any time.
	19.	Ms. Riley had a good working relationship with Grievant and her son.  Ms. Riley had a close relationship with Ms. White.  Ms. Jackson heard Ms. Riley state during the night shift on January 21/22, 2015, that she was tired of “them” picking on Ms. White, and “they” were all out to get Ms. White.  HSW Erica Halsey had also heard Ms. Riley make this statement.
	20.	During the night shift on January 21/22, 2015, Ms. Riley told Ms. Smith that “it” was all her fault, that she was the reason all “this” was happening that night, and that she could “have her son come in and clean this whole place out.”  It was Ms. Haller’s observation that Ms. Riley was irate.  Ms. Smith described Ms. Riley as almost yelling at her, in front of other staff.
	21.	Ms. Riley did not return to work at the VNF after January 23, 2015, because the events of the night of January 21 and 22, 2015, were more than she could handle, and threw her for a loop.
	22.	Mr. McVay asked Ms. Riley to provide a written statement.  The dates that events occurred were incorrect in Ms. Riley’s statement, and during her testimony she repeatedly became confused about the dates.
	23.	Mr. Crickard made the decision to terminate Grievant’s employment because, after review of her personnel file, he concluded that Grievant made the threat of bodily harm against a co-worker, she had the intent to carry out the threat, she planned it out, and she came in to work night shift planning to carry out the threat.  He did not address the fact that Grievant did not carry out the threat.
	24.	On Grievant’s most recent performance appraisal for the period September 2013 through September 2014, Ms. Clark rated Grievant’s performance in 10 categories as exceeds expectations, and her performance in the remaining 13 categories was rated as meets expectations.  The only negative comment was that Grievant “needs to tone down some her voice when speaking with some residents & staff.”  Ms. Clark just meant by this that Grievant was loud.  She was aware that Grievant often came to work early to help out if she was asked to do so.  The performance appraisal states that Grievant “does a great job at meeting residents’ needs,” and “[s]he achieves results through diplomacy & cooperation with others.  She is very active with the residents & other staff when it comes to working together to complete/resolve concerns, &/or questions to achieve the highest quality of standards pertaining to the residents.”
	25.	On June 19, 2012, Grievant was verbally counseled about employee conduct and behavior by Mr. McVay.
	26.	On March 19, 2012, Grievant was verbally counseled regarding her attitude toward other employees, including being disrespectful towards other employees.
	27.	On July 1, 2010, Grievant was verbally counseled regarding bullying a co-worker.  The co-worker had alleged that Grievant had grabbed her left ear and pulled her out of her seat when she did not move from the seat when Grievant told her to.  The details of the incident were not documented in the verbal counseling memorandum.

	Discussion
	The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.
	The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).
	Grievant was dismissed for making a threat to break the arm of a co-worker.  The West Virginia Division of Personnel’s Workplace Security Policy defines threatening behavior as, “Conduct assessed, judged, observed, or perceived by a reasonable person to be so outrageous and extreme as to cause severe emotional distress or cause, or is likely to result in, bodily harm.”  This Policy states that an employee engaging in threatening or assaultive behavior “shall be subject to disciplinary action, up to and including dismissal.”  The Policy states that,
In determining whether an individual poses a threat or a danger, consideration must be given the context in which a threat is made and to the following:

.	the perception that a threat is real;
	.	the nature and severity of potential harm;
	.	the likelihood that harm will occur;
	.	the imminence of the potential harm;
	.	the duration of risk, and/or
	.	the past behavior of an individual.

(Emphasis added.)  The Grievance Board has found that the factors relied on in evaluating whether comments constitute a threat under the West Virginia Division of Personnel’s Workplace Security Policy include whether the threat seems real, and the nature, likelihood and imminence of the potential harm.  Bowe v. Workers Compensation Comm’n, Docket No. 04-WCC-268 (Oct. 27, 2004), (citing Burkhammer v. Dep’t of Health & Human Resources, Docket No. 03-HHR-276 (Nov. 12, 2003)).  These tests recognize that humans often make statements they don’t mean literally.
	Mr. Crickard testified that he found it plausible, based on Grievant’s past disciplinary record, that Grievant had made the threat, planned how to carry out the threat, and came in to work on a different shift planning to carry out the threat.  He also believed that, if she were returned to the workplace, Grievant would be a threat to other employees.  Mr. Crickard asserted that one employee was so “scared of her life” after this, that she never returned to work.  No testimony was presented to support this last assertion.  The only evidence of an employee who did not return to work was Ms. Riley.  Ms. Riley did not indicate that the reason for this was fear for her life, rather Ms. Riley testified that everything that happened on the night in question was “more than she could handle.”
	Respondent did not demonstrate that the threat was real, that harm was likely to occur, or that the likelihood of harm was imminent.  To the contrary, by the time Grievant was dismissed from her employment for threatening another employee, she had already confronted Ms. White regarding the issue of moving food from one floor to another, and she did not break her arm or make any attempt to inflict any harm on Ms. White.
	Further, Ms. Riley testified that she notified Mr. McVay of the threat and of Grievant’s plan to work night shift to confront Ms. White, yet Mr. McVay took no action to stop Grievant from coming in to work that night, nor did Ms. Riley take any action to stop Grievant directly.  If Ms. Riley were seriously concerned about Grievant physically attacking Ms. White, she had from Tuesday morning until late Wednesday night to do whatever she could to put a stop to the problem, yet all she did was tell Mr. McVay and send a text message.  She made no effort to alert Grievant’s supervisor, nor did she even say to Grievant that such an action would be inappropriate, or she needed to calm down, even though she testified that she had had a good working relationship with Grievant.  It is clear that Grievant’s threatening language, while inappropriate in the workplace, was nothing more than an idle threat or figure of speech of the type commonly thrown around daily by individuals in their personal lives, like someone saying when one of their children has failed to call home or return home at the appointed time, “I’m going to kill him.”  It is a statement made to indicate frustration with the situation, Ms. White using her arms to carry food off, with no intent to carry out the threat.  Due to the conclusion that Respondent did not carry its burden of proof, it is unnecessary to address Grievant’s claims that retaliation, favoritism, discrimination, or a hostile work environment played any role in her dismissal.
	The following Conclusions of Law support the Decision reached.
		Conclusions of Law
	1.	The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).
	2.	The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).
	3.	The factors relied on in evaluating whether comments constitute a threat under the West Virginia Division of Personnel’s Workplace Security Policy include whether the threat seems real, and the nature, likelihood and imminence of the potential harm.  Bowe v. Workers Compensation Comm’n, Docket No. 04-WCC-268 (Oct. 27, 2004), (citing Burkhammer v. Dep’t of Health & Human Resources, Docket No. 03-HHR-276 (Nov. 12, 2003)).
	4.	Respondent failed to demonstrate that Grievant engaged in threatening behavior.
	5.	Respondent failed to demonstrate good cause for Grievant’s dismissal.

	Accordingly, this grievance is GRANTED.  Respondent is  reinstate Grievant to her position as an Office Assistant, effective March 11, and to pay her back pay to the date of her suspension without pay, and reinstate all other benefits to which she would have otherwise been entitled, effective from the date of her suspension to the date of her reinstatement.



	Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).


		
							    ______________________________
								      BRENDA L. GOULD
							            Administrative Law Judge

Date:	October 6, 2015




