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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MELISSA CONRAD,



Grievant,

v.






Docket No. 2013-2085-GraED

GRANT COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Melissa Conrad, filed this action on November 4, 2013, against her employer, the Grant County Board of Education.  Grievant challenges the non-renewal of her contract at the end of her probationary period based upon the following grounds: “(1) Ms. Conrad corrected all of her identified weaknesses through successfully completing a plan of improvement; (2) The Superintendent’s statement of reasons for not rehiring Ms. Conrad cannot and were not proven to be correct; (3) Ms. Conrad was not properly evaluated by her principal as is required by law; and (4) Ms. Conrad should not have been terminated.  The non-renewal of her contract occurred for unfair and unjust reasons.”  Grievant seeks reinstatement with back pay.


On May 6, 2013, a hearing was conducted addressing the reasons behind the non-renewal of her contract before a designee of the State Superintendent of Schools.  On May 21, 2013, the designee of the State Superintendent of Schools issued a decision upholding the non-renewal of the Grievant’s probationary contract.  A level two mediation session was conducted on May 23, 2014.  Grievant perfected her appeal to level three on June 23, 2014.  A level three hearing was conducted before the undersigned on October 10, 2014, 
at the Randolph County Senior Center, Elkins, West Virginia.  Grievant appeared in person and by her attorney, Roger D. Forman.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on November 24, 2014.


Synopsis


Grievant, a probationary employee, challenged the non-renewal of her probationary contract.  Respondent properly followed the requirements of state law concerning the limited amount of due process provided in the non-renewal of Grievant’s probationary contract.  Grievant failed to prove that Respondent’s decision was arbitrary and capricious given Grievant’s history of poor attendance and the failure to meet expectations relating to the timely submission of lesson plans.  Accordingly, the grievance is denied.


The following findings of fact are based on the record of this grievance.


Findings of Fact


1.
Grievant was a probationary special education teacher for Respondent.  Grievant performed the third year of her probationary contract during the 2012-2013 school year.


2.
By notice dated April 4, 2013, Grievant was informed that she had not been rehired and not been recommended for rehire for the 2013-2014 school year.  


3.
Grievant requested a statement of reasons for not being rehired on April 19, 2013, and she also requested a hearing on the issue.


4.
By letter dated April 22, 2013, Grievant was provided with a statement of reasons for not being rehired.  The list of reasons included her lack of certification, an unsatisfactory evaluation dated April 4, 2013, her failure to meet expectations concerning regular attendance, and failure to meet expectations relating to the timely submission of lesson plans.


5.
Grievant’s presentation of evidence during the level one hearing consisted, in part, of testimonials from former students in the form of statements and testimony, along with a petition supporting her continued employment, and testimony of the parents of former students.


6.
Grievant’s presentation of evidence during level three consisted, in large part, of testimonial and other evidence that was not offered or considered during her non-renewal hearing before a designee of the State Superintendent of Schools.  Grievant sought to assign blame to her former counsel for failing to offer evidence at her non-renewal hearing.


7.
Grievant persisted in the challenge of her observation and unsatisfactory evaluation, received during the 2012-2013 school year, during the presentation of her testimony at the level three hearing.  Grievant made no effort to challenge the validity of observations and evaluations conducted during the 2012-2013 school year during the May 6, 2013, hearing before the designee of the State Superintendent of Schools.


8.
The record established that Grievant lacked certification, failed to timely challenge an unsatisfactory evaluation, failed to meet expectations concerning regular attendance, and failed to meet expectations relating to the timely submission of lesson plans.


Discussion


The non-renewal of a probationary contract is not a termination and is not a disciplinary matter; thus, an employee whose contract was not renewed has the burden of proof by a preponderance of the evidence.  McClain v. Jackson County Bd. of Educ., Docket No. 04-18-182 (Feb. 28, 2005).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.

The undersigned acknowledges that West Virginia Code § 18A-2-8a gives broad discretion to the county board when determining whether or not to rehire a probationary employee, and to prove her case, Grievant must establish the board’s decision to not renew her contract was arbitrary and capricious.  Mellow v. Jefferson County Bd. of Educ., Docket No. 2010-1397-JefED (Oct. 8, 2010).
  


Respondent’s non-renewal of Grievant’s contract clearly complied with the requirements of West Virginia Code § 18A-2-8a, which is the governing code section in this case.  There being no procedural deficiency, Grievant must prove by a preponderance of the evidence that Respondent’s decision was arbitrary and capricious.  The record established that Grievant lacked the appropriate certification.  Further, the record established that Grievant had difficulty maintaining regular attendance regardless of excuses.  Grievant also experienced difficulty in the timely submission of her lesson plans. 


Grievant persisted in the challenge of her observation and evaluation, received during the 2012-2013 school year, during the level three hearing.  The undersigned allowed Grievant to challenge these deficiencies at level three even though the time limit to challenge them had expired and they should have been presumed valid.  In any event, Grievant was unable to demonstrate that Respondent’s decision to not renew her probationary contract was unreasonable given the shortcomings of Grievant’s performance of her duties.


The following Conclusions of Law support the decision reached.


Conclusions of Law


1.
The non-renewal of a probationary contract is not a termination and is not a disciplinary matter; thus, an employee whose contract was not renewed has the burden of proof by a preponderance of the evidence.  McClain v. Jackson County Bd. of Educ., Docket No. 04-18-182 (Feb. 28, 2005).


2.
West Virginia Code § 18A-2-8a gives broad discretion to the county board when determining whether or not to rehire a probationary employee, and to prove her case, Grievant must establish the board’s decision to not renew her contract was arbitrary and capricious.  Mellow v. Jefferson County Bd. of Educ., Docket No. 2010-1397-JefED (Oct. 8, 2010).


3.
Respondent properly followed the requirements of West Virginia Code § 18A-2-8a in the non-renewal of Grievant’s contract.  Grievant failed to prove that Respondent’s decision was arbitrary and capricious given the record of this case.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 January 9, 2015                           
__________________________________








Ronald L. Reece







  
Administrative Law Judge

�West Virginia Code § 18A-2-8a provides:





The superintendent at a meeting of the board on or before the first Monday in May of each year shall provide in writing to the board a list of all probationary teachers that he recommends to hire for the next ensuing school year.  The board shall act upon the superintendent’s recommendations at that meeting in accordance with section one of this article.  The board at this same meeting shall also act upon the retention of other probationary employees as provided in sections four and five of this article.  Any such probationary teacher or other probationary employee who is not rehired by the board at that meeting shall be notified in writing, by certified mail, return receipt requested, to such persons’ last-known addresses within ten days following said board meeting, of their not having been rehired or not having been recommended for rehiring.





Any probationary teacher who receives notice that he has not been recommended for rehiring or other probationary employee who has not been reemployed may within ten days after receiving the written notice request a statement of the reasons for not having been rehired and may request a hearing before the board.  Such hearing shall be held at the next regularly scheduled board of education meeting or a special meeting of the board called within thirty days of the request for hearing.  At the hearing, the reasons for the nonrehiring must be shown.






