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THE WEST VIRGINIA PUBLIC EMPLOYEES 


GRIEVANCE BOARD

DAVE JAUMOT,



Grievant,

v.






Docket No. 2015-0188-HarED

HARRISON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Dave Jaumot, Grievant, filed this action directly to level three challenging a ten-day suspension without pay.  Grievant seeks compensation for lost wages, restoration of all lost benefits, and removal of any reference to this suspension in Grievant’s personnel file.  Grievant was notified by Respondent’s Superintendent, Dr. Mark Manchin, that he was going to recommend a ten-day suspension to the Board of Education by letter dated August 12, 2014.  Respondent ratified Dr. Manchin’s recommendation on August 19, 2014.  Grievant appealed directly to level three on August 15, 2014.  


A level three hearing was conducted before the undersigned on June 1, 2015, at the Grievance Board’s Westover office.  Grievant appeared in person and by his counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Richard S. Boothby, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on July 31, 2015.


Synopsis


Grievant is employed by Respondent as a bus operator.  Grievant was suspended without pay for ten days for working unauthorized hours over his allotted time.  Respondent requires that all overtime and additional time beyond the employee’s regular work day must have prior written approval from the Superintendent.  Grievant had been disciplined in the past for the violation of this policy, and this was his third violation.  Given the totality of the circumstances, the record supported a finding that Grievant engaged in the wilful neglect of duty in failing to get prior approval for time beyond his regular work day.  This grievance is denied.


The following findings of fact are based on the record developed at level three.


Findings of Fact


1.
Grievant is employed by the Respondent as a bus operator.


2.
Grievant was employed to perform a summer bus operator position for the summer of 2014.  Regenia Hight worked with Grievant as the aide on the bus.


3.
Grievant and Ms. Hight were provided information concerning students for whom they would provide transportation during the summer by Amanda Bailey, Respondent’s Special Education Coordinator.  Grievant and his aide were directed to contact the students and parents to establish a schedule.  The schedule consisted of most days of the week since different students attended summer school during different days of the week.


4.
Respondent’s relevant Policy provides that additional time worked beyond the employee’s regular work day must have prior written approval from the Superintendent.  Respondent’s Exhibit No. 5.


5.
Grievant was previously issued a reprimand and one-day suspension for issues related to his time sheets, including violation of working additional hours without the Superintendent’s prior approval.  Respondent’s Exhibits No. 8 and 9. 


6.
Grievant did not challenge either of these disciplinary measures by the Respondent.


7.
The process of contacting students and parents in order to establish schedules for the summer of 2014 proved to be time consuming.  Grievant worked in excess of his scheduled hours to complete the bus run times and locations.  Grievant reported working an additional 8.5 hours for the relevant time period.


8.
When Grievant turned in his time sheet, Anthony Fratto, Respondent’s Assistant Superintendent for Operations and Facilities, was asked to review it because of the Grievant’s claim for additional hours worked which had not received any prior approval.


9.
Mr. Fratto noted that additional hours claimed by Grievant on this time sheet were not approved to be paid; however, Grievant was paid.  When Grievant realized that he had exceeded the preparation time that he had been allotted, he tried to get retroactive approval.  This request was denied.


10.
When Grievant was told by Respondent that his conduct was a continuing violation of Policy, Grievant offered to resolve the problem by filling out a new time sheet and destroying the one with the extra hours recorded on the back.  Susan Haddix, Respondent’s Chief Business Officer, rejected this offer.


11.
On August 12, 2014, a letter was sent to the Grievant notifying him that the Superintendent had reviewed the matter, considered his discussion with the Grievant during a predetermination meeting, and reviewed past disciplinary incidents in the Grievant’s personnel file.  The Superintendent informed the Grievant that he would recommend to the Board of Education a suspension of 10 days without pay for the reasons contained in the letter.


12.
The Board of Education voted to ratify the Superintendent’s recommendation that Grievant be suspended without pay for 10 days on August 19, 2014.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1  § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id.


The grounds upon which a Board may discipline any person in its employment are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance substantiated by an employee performance evaluation or conviction on a felony charge.  W. Va. Code § 18A-2-8.  The authority of the Board to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, and must be exercised reasonably, not arbitrarily and capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).


Grievant argues that after overstepping his allotted work hour time, Grievant consulted with his supervisors about retroactive approval and when denied such approval, Grievant indicated his willingness to forego the extra hours worked.  Grievant also agreed to prepare and submit a new time sheet without any sort of indication of the extra hours worked.  Grievant also claims he was not aware that he had exceeded the maximum preparation time until it was too late.  In short, Grievant overstepped the allotted preparation time by mistake.


Grievant’s admitted actions amounted to a willful neglect of duty under the circumstances and constituted insubordination.
  The facts of this case make it clear that Grievant’s actions fall within the statutory grounds for disciplining school service personnel.

The record is clear that Grievant violated Respondent’s Policy concerning time keeping on three occasions.  Grievant was punished in accordance with the language of this policy and this action was reasonable in light of the Grievant’s work history.  There is no dispute in the record that Grievant was aware of this policy and its mandates.


The following conclusions of law support the decision reached.

Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1  § 156-1-3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The grounds upon which a Board may discipline any person in its employment are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance substantiated by an employee performance evaluation or conviction on a felony charge.  W. Va. Code § 18A-2-8.


3.
The authority of the Board to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, and must be exercised reasonably, not arbitrarily and capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).



4.
Respondent has met its burden of proof and established the allegations of misconduct on the part of Grievant.  Its decision to impose a ten-day unpaid suspension was not unreasonable and cannot be viewed as  arbitrary and capricious.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   September 4, 2015                   


___________________________









Ronald L. Reece









Administrative Law Judge
�Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Santer v. Kanawha County Bd. of Educ., Docket No. 03-20-092 (June 30, 2003); Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002) (per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be wilful; and (c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.









