THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Irving Everson,



Grievant,

v.







Docket No. 2014-0150-DOT
Division of Highways,



Respondent.

DECISION


Grievant, Irving Everson, is employed by Respondent, Division of Highways.  On August 13, 2013, Grievant filed this grievance against Respondent stating that he was denied “return to work.”  For relief, Grievant seeks “[t]o be made whole in every way including return t[o] work with back pay plus interest & benefits restored.”
On August 21, 2013, the level one grievance evaluator placed the grievance in abeyance stating that the level one conference could not be held while Grievant was on medical leave.  Grievant appealed to level two on August 24, 2013.  Upon Respondent’s motion to remand to level one, the Grievance Board issued a Dismissal and Transfer Order on October 9, 2013, remanding the case to level one and directing the parties to “follow all required timelines in holding a Level One conference or hearing.”  On October 11, 2013, Grievant filed a motion for default.  By order enter March 13, 2014, the Grievance Board found that default had not occurred but that Respondent had improperly held the matter in abeyance and ordered that a level one conference be held within ten days.  By letter dated April 14, 2013, the level one evaluator again held the matter in abeyance, stating that the parties had agreed to waive the timeframe to allow review by the Reasonable Accommodation Committee.  A level one conference was not held and Grievant again appealed to level two.  By order entered July 8, 2014, the Grievance Board again remanded the matter to level one and ordered that a level one conference or hearing be held within required timelines.              

Following the July 23, 2014 level one conference, a level one decision was rendered on August 12, 2014, denying the grievance.  Grievant appealed to level two on August 15, 2014.  Grievant perfected the appeal to level three of the grievance process on November 15, 2014.  A level three hearing was held on February 25, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Rachel L. Phillips.  This matter became mature for decision on March 25, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant is employed by Respondent as a Transportation Worker 2.  Grievant sustained an on-the-job injury that resulted in permanent significant impairment and medical restrictions.  Respondent denied Grievant’s return to work, stating that Grievant could not be returned to safe and productive work given his restrictions.  Grievant did not prove that he could perform the essential functions of his position with or without reasonable accommodation and is, therefore, not entitled to return to work in his current position.  Respondent’s failure to allow Grievant the opportunity to provide additional information for consideration for other positions is arbitrary and capricious.  Accordingly, the grievance is granted in part and denied in part.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is a Transportation Worker 2, Building & Trades, in the Building and Grounds section of Respondent’s District 3.  Grievant has been employed in that position since 2006.
2. The Transportation Worker 2 classification is very broad and Respondent assigns Transportation Worker 2 positions to specific subsections.  The position Grievant holds is in Building & Trades.
3. The duties of Grievant’s specific Transportation Worker 2, Building & Trades, position include construction, remodeling, mowing, weed eating, snow shoveling, painting, spraying, ditch digging, operating a chainsaw, and moving heavy items such as furniture.  
4. On October 15, 2012, Grievant sustained an on-the-job injury in the form of a laceration that nearly severed his left pinky finger.  The injury required surgery to repair the tendon and nerve.  Grievant’s injury in now permanent.  The pinky finger is numb, and all four fingers on his left hand are stiff and have limited range of motion.  As a result, Grievant has poor grip strength in his left hand, and is limited to lifting no more than five pounds with his left hand.  Grievant has not worked since his injury.
5. The Functional Job Description for Grievant’s position describes the following job requirements impacted by Grievant’s impairment:

Constant (more than 2/3 of the time) requirements:  reaching, handling/grasping, lifting/carrying/pushing/pulling up to 10 pounds.

Frequent (1/3 to 2/3 of the time) requirements:  lifting/carrying/pushing/pulling 11 to 50 pounds.

Occasionally (up to 1/3 of the time) requirements:  left hand controls, lifting/carrying/pushing/pulling 50 to 100 pounds.

6. Respondent has a policy governing an injured/ill employee’s return to work and accommodation of employees with disabilities:  West Virginia Division of Highways Administrative Operating Procedures Section II, Chapter 20, Return to Work/Accommodation Policy.
7. The policy states, “It is the policy of Highways to make reasonable accommodations for employees who are deemed by medical practitioners to be temporarily or permanently disabled from performing the essential functions of their currently assigned classification and duties.”  The policy requires the following:

4.2 
In the event the employee reaches maximum medical improvement and is disabled from performing his/her regular duties, Highways shall assess the functional capacity of the employee for the purpose of identifying options for reasonable accommodation.

4.3 
If marginal job functions are the only duties the employee is disabled from performing, the employee’s position may be modified such that the marginal functions will not be required or will be required only to the extent the employee can perform them.  Provided, however, that each case will be considered individually to determine if removal of marginal job functions will place an undue hardship on the organizational unit, and thus constitute an unreasonable accommodation.

4.4 
If an employee is disabled from performing essential job functions, consideration will be given as to whether any form of mechanical or other means can be used to permit the employee to perform the functions. 
4.5
If an employee has reached maximum medical improvement, and no job modification or means can be employed to permit performance of the essential functions of the current position, the employee will be eligible for transfer to another position for which he/she is qualified, and the essential functions of which he/she can perform with or without reasonable accommodation. . . .

4.6 
When an employee has not reached maximum medical improvement, has physical or mental limitations, but has been deemed by a medical practitioner as able to return to temporary modified duty, Highways will assess the current functional capacity of the employee for the purpose of assigning the employee to Transitional Employment. . . .

8. The policy includes the following relevant definitions:

3.4
Reasonable Accommodations:  Modifications or adjustments to the work environment, or to the manner or circumstances under which the employee’s job is customarily performed that enable the employee to perform the essential functions of the job; or transfer to another position, the essential duties of which the employee is not disabled from performing, and for which the employee meets the qualifications. 

3.5  
Qualifications:  The minimum training and experience requirements of a duly established classification specification, or transitional training requirements established by the Division for a specific job.

3.6  
Undue Hardship:  A situation where the reasonable accommodations required for a particular employee’s return to work would cause significant difficulty or require significant expense.  Significant difficulty may be considered in light of the impact of the accommodation upon the operation of the organization, including the impact on the ability of other employees to perform their duties and the impact on the organization’s ability to conduct business.  
3.8  
Transitional Employment:  Temporary assignment of an employee to job duties with essential functions the employee can perform until such time as he/she is able to return to his/her regular duties, or return to the pre-injury/illness job with temporary suspension of some of the essential functions.  Provided, however, that such transitional employment must also be productive work that advances the mission of Highways and the unit involved.  

9. On April 5, 2013, Grievant’s surgeon released Grievant to return to work on April 8, 2013.  Grievant was released for light duty only.  Grievant was restricted to right hand work only.  He could lift no more than five pounds with his left hand and was not to use a ladder or work at heights.  
10. Grievant’s supervisor, Neil Nichols, stated that Grievant could not be returned to safe and productive work with his restrictions, so Grievant was not allowed to return to work. 

11.   On June 14, 2013, Grievant’s surgeon again found that Grievant could return to light duty work with the above restrictions.

12. Again, Mr. Nichols stated that Grievant could not be returned to safe and productive work with his restrictions, so Grievant was not allowed to return to work. 

13. On August 8, 2013, Grievant’s surgeon determined that Grievant had reached maximum medical improvement and stated that Grievant still had the same restrictions.  

14. By letter dated October 10, 2013, Grievant was informed that he may be eligible to receive accommodation under the Americans with Disabilities Act (“ADA”).  Grievant was instructed to provide additional information for review if Grievant wished to be considered for a reasonable accommodation.  There is no explanation in the record why there was a two-month delay before Grievant was informed of his right to request accommodation. 
15. Grievant did not respond to the October 10, 2013 letter, so a second letter was sent on February 18, 2014, to which Grievant responded with the requested information.

16. Again, based solely on the opinion of Mr. Nichols, Respondent determined that Grievant could not perform the essential functions of his position with or without accommodation.  Neither the ADA committee nor the ADA coordinator appeared to review the essential functions of the job against Grievant’s limitations.  

17. In reviewing Grievant’s request for accommodation, Respondent did not engage in an interactive process with Grievant or his doctor.  Respondent provided Grievant no opportunity to explain how he would be able to perform the essential functions of the job.  Respondent provided Grievant no opportunity for his doctor to respond to Mr. Nichols’ assertions that Grievant could not perform the essential functions of the job.  
18. Grievant cannot perform the essential functions of his position with or without accommodation.
19. In searching for an alternative position for Grievant, Respondent did not allow Grievant an opportunity to update his application, instead using Grievant’s original application for employment.  As a result, Respondent was unaware that Grievant holds both a bachelor’s degree and a master’s degree. 
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant asserts that Respondent’s refusal to allow Grievant to return to his position was arbitrary and capricious because Respondent relied only on the opinion of Grievant’s supervisor.  Grievant also asserts that, in seeking an alternate position for Grievant, Respondent has inappropriately relied solely on Grievant’s original application for employment.  Respondent asserts that its actions are justified in that Grievant cannot perform his previous position safely and productively and that there are no other open positions for which Grievant qualifies.   
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).

Grievant’s request to return to work at less than full duty is governed by both the Division of Personnel’s administrative rule and Respondent’s policy.  The administrative rule states:
The appointing authority, after receiving approval of the Director, may deny the request to return or continue to work at less than full duty under conditions including, but not limited to, the following: the employee cannot perform the essential duties of his or her job with or without accommodation; the nature of the employee's job is such that it may aggravate the employee's medical condition; a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or, the approval of the request would seriously impair the conduct of the agency's business.
W. Va. Code St. R. § 143-1-14.4.h.2.  Respondent’s policy is as set forth in the above findings of fact.
Once Grievant’s restrictions became permanent, and Grievant requested accommodation of his restrictions, Respondent was also required to follow the provisions of the ADA.  Although the Grievance Board has no authority to determine liability under the ADA, consideration of the act is still relevant in the grievance process to determine whether a Respondent’s actions were proper.  See Martin v. W. Va. Dep't of Health & Human Res./Jackie Withrow Hosp., Docket No. 2011-1590-DHHR (May 18, 2012), aff’d, Kanawha County Circuit Court, Civil Action No. 12-AA-79 (December 7, 2012); Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (December 22, 2005); Cf. Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).  The basic requirements of the ADA applicable to this case are also required in the administrative rule and Respondent’s policy.

It is clear Respondent’s process in reviewing Grievant’s case was lacking.  The basic requirements of the rule and policy were followed, but there certainly was no real consideration given to accommodating Grievant.  Mr. Nichols’ opinion was the only factor given any true consideration, even though Mr. Nichols was mistaken in at least some of his assertions.  For example, Mr. Nichols testified that Grievant could not paint because he could not carry a paint can and could not mow because he could not load the mower into the truck.  Both of these concerns could easily be accommodated.  Rather than carry the paint can, Grievant could use a smaller container for paint to hold in his left hand while he painted.  A ramp could be provided so that the mower could be returned to the truck.  Clearly there was no thought given to how Grievant’s specific limitations could be accommodated or any real opportunity given to Grievant to answer Mr. Nichols’ concerns.   


However, it is Grievant’s burden to prove that Respondent’s decision not to return him to work in his position was arbitrary and capricious.  Although the process was clearly flawed, Grievant did not prove that he can perform the essential functions of his position, even with accommodation.   Grievant testified that he could do “a lot of things.”  However, when testifying about the specific tasks in his position that he believed he could do, Grievant mostly stated that he could “help” with tasks.  For example, in his cross examination, Grievant said that he could do plumbing, but in his direct examination he said he could help with plumbing.  When asked for specific examples of the plumbing he could do, he stated that he could hold one end of a pipe and another employee could hold the other.  
Grievant did testify to some tasks he stated he could perform by himself, but his testimony does not actually support that he is capable of performing most of the tasks.  Grievant testified that he could mow, but that he could only use one hand to steer the tractor.  One-handed use of a mowing tractor is not safe.  Further, Mr. Nichols asserted that to mow Grievant would also be required to weed eat, which Grievant did not assert that he is able to do, and does not seem able to do given his restriction.  Grievant testified that he would be able to shovel snow, but considering that he also testified that he cannot even grip a steering wheel with his left hand, Grievant would not be able to effectively shovel snow with his reduced grip and ability to lift only five pounds with his left hand.  Effective snow shoveling requires grip and lift with two hands.  Grievant stated that he could do spraying, but part of the spraying he described was of roofs, which he cannot do because he cannot use a ladder.  Grievant did credibly testify that he would be capable of performing light construction work with a hammer or screwdriver, but did not testify to the full range of construction activities he would or would not be able to perform.  Grievant did not offer explanation as to how he would be able to meet the frequent lifting requirements of eleven to fifty pounds with or without accommodation.  Grievant did not dispute that the use of a ladder is required for many of the tasks and that ladder use is required up to twenty percent of the time.    
Respondent is required to allow Grievant reasonable accommodations to perform the essential functions of his position unless those accommodations would cause an undue hardship on Respondent.  There are large portions of the essential functions of Grievant’s position that he is restricted from performing.  He cannot use a ladder, work at heights, grip or lift with his left hand, or carry heavy things.  Every aspect of his position is severely limited by Grievant’s restrictions.  Grievant would require the accommodation that he be paired with another employee and that employee do all the tasks Grievant is restricted from doing.  Grievant would then be performing so little of the functions of the position he could not be said to be performing the essential functions of the position.  As Grievant testified, he could “help,” but the conversion of Grievant’s duties into essentially a helper, would be completely changing the nature of the position, which would not be a reasonable accommodation.

Although Grievant did not prove that he could perform the essential functions of his current position with or without accommodation, Respondent is required to place Grievant in another position for which he is qualified if such a position is available.   Again, Respondent’s process is clearly lacking in this respect.  It is clear that there has been almost no meaningful communication with Grievant on the review of the availability of another position for Grievant.  Most importantly, Grievant holds two degrees and asserts he has the ability to type, which should qualify him for office or other work.  Again, because Respondent has not engaged in a meaningful interaction with Grievant, the Director of Human Resources, who was performing the search for another position for Grievant, was unaware that Grievant has these qualifications.  Respondent engaged in the search for another position for Grievant based on his original application for his Transportation Worker 2 position, which would not necessarily provide good information for the type of office work position in which Grievant might now be placed.  Respondent’s failure to allow Grievant the opportunity to provide additional information for consideration for other positions is arbitrary and capricious.    

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. An employee’s return to work at less than full duty is governed by the Division of Personnel’s administrative rule:
The appointing authority, after receiving approval of the Director, may deny the request to return or continue to work at less than full duty under conditions including, but not limited to, the following: the employee cannot perform the essential duties of his or her job with or without accommodation; the nature of the employee's job is such that it may aggravate the employee's medical condition; a significant risk of substantial harm to the health or safety of the employee or others cannot be eliminated or reduced by reasonable accommodation; or, the approval of the request would seriously impair the conduct of the agency's business.

W. Va. Code St. R. § 143-1-14.4.h.2.  
3. Grievant did not prove that he could perform the essential functions of his position with or without reasonable accommodation and is, therefore, not entitled to return to work in his current position. 
4. Respondent’s failure to allow Grievant the opportunity to provide additional information for consideration for other positions is arbitrary and capricious.    
Accordingly, the grievance is granted in part and denied in part.  Grievant’s request to be allowed to return to work in his current position of Transportation Worker 2 is DENIED.  Grievant’s request to provide additional information to Respondent for purposes of seeking another position is GRANTED.  Respondent shall allow Grievant to provide additional information regarding his education, skills, and experience that might qualify him for an alternative position.  Respondent shall consider this additional information in determining if Grievant is qualified for placement in an alternate position.    
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  April 17, 2015
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Administrative Law Judge
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