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NELSON MCCLOY,

			Grievant,

	v.						DOCKET NO. 2014-1499-DEA

DIVISION OF REHABILITATION SERVICES,

			Respondent.

DECISION

	Grievant, Nelson McCloy, filed this grievance against Respondent, Division of Rehabilitation Services (DRS), on April 26, 2014:
Nonselection for posting RS 14108
Relief sought:  To be made whole in every way including selection and back pay with interest.

	A Level One Conference was held on October 16, 2014.  Grievant did not appear, and was represented by Gordon Simmons, Representative.  By letter dated November 5, 2014, DRS adopted the Level I Hearing Examiner’s Recommended Decision which denied the grievance.  Grievant appealed to Level II, but no agreement resulted from Level II mediation, and Grievant appealed to Level III.  The Level III hearing was held on August 24, 2015, in Westover, West Virginia.  Grievant appeared in person, and was represented by Mr. Simmons, UE Local 170, West Virginia Public Workers Union.  DRS was represented by Katherine A. Campbell, Assistant Attorney General.  This matter became mature for decision on October 5, 2015, the deadline for the parties’ submissions of proposed findings of fact and conclusions of law.
SYNOPSIS
Grievant contests his non-selection for the position of Rehabilitation Office Supervisor, claiming DRS acted in an arbitrary and capricious manner when reviewing his application for the position.  Grievant failed to prove by a preponderance of the evidence that there was a flaw in the selection process, or that the decision was arbitrary and capricious.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
FINDINGS OF FACT
	1.	At all times relevant herein, Grievant was employed by DRS as a Disability Evaluation Specialist, Senior with Disability Determination Services.
	2.	Grievant has been with DRS for approximately eleven and a half years, and he has been in his current position for approximately six years.
	3.	Grievant applied and interviewed for the posted position of “Rehabilitation Office Supervisor” on or about March 13, 2014.
	4.	Six individuals applied for the posted position.
	5.	The successful applicant for the position was Downey Golden.  At all times relevant herein, Ms. Golden was employed by DRS as a Disability Examiner.  She had been employed by DRS in that position for approximately five years at the time of the subject posting.
	6.	The selection panel for the subject position consisted of Clarksburg area administrator Earl Langley, supervisor Pauline Collins and Charleston area administrator David Moss.  Mr. Langley, since retired, served as the leader of the selection panel.
7.	Each member of the interviewing committee had previously participated in multiple interviews of applicants seeking various positions within the agency.
	8.	Grievant and Ms. Golden were both qualified for the subject position.
	9.	Celesta Sanders is the immediate supervisor of both Grievant and Ms. Golden.
	10.	Ms. Sanders completed a Confidential Reference Request to be included in the application packet for both Grievant and Ms. Golden.
11.	Grievant and Ms. Golden were both interviewed by the selection panel on March 27, 2014.
12.	The interviewers employed a typewritten form containing 9 questions which were asked of each of the candidates being interviewed.  Each applicant was scored on his or her responses to these same questions.
13.	The selection panel did not have any prior discussion of the applicants.
14.	The members of the selection panel each reviewed each applicant’s Application for Examination, which included the application itself, the Confidential Reference Request, and the most recent Employee Performance Appraisal.  Ms. Golden’s application packet also included copies of her college transcript, a resume, and a letter of recommendation.  Ms. Golden provided this additional information of her own accord.
15.	Grievant received 2 exceptional marks, 3 above-average marks, and 3 satisfactory marks on the confidential reference request from Ms. Sanders.
16.	Ms. Golden received 8 exceptional marks on the confidential reference request from Ms. Sanders.
17.	Grievant received a “meets expectations” rating on his annual performance appraisal of 1.91.
18.	Ms. Golden received a “meets expectations” rating on her annual performance appraisal of 2.39.
19.	The selection panel considered the candidates’ evaluations, confidential reference requests and interview skills as the most important parts of the selection process.
20.	No background checks were performed on either Grievant or Ms. Golden as they were both in-house candidates, and the position would be a promotion for either of them, as opposed to a new hiring.
21.	The selection panel met again after the interviews and reviewed the documentation as well as their interview notes.  After conferring, the selection panel unanimously selected Ms. Golden as the most suitable candidate for the position.
22.	The selection panel forwarded their recommendation to Terry Blair in Human Resources for approval and processing.
DISCUSSION
	As the grievance does not involve a disciplinary matter, the grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).
In a case where Grievant is challenging his non-selection for a promotion, Grievant has the burden of demonstrating that his employer violated the rules and regulations governing hiring and promotions, acted in an arbitrary and capricious manner, or was clearly wrong in its decision.  Vance v. Dep’t of Transp., Docket No. 06-DOH-418 (Jan. 24, 2007).  See Surbaugh v. Dep’t of Health & Human Serv., Docket No. 97-HHR-235 (Sept. 29, 1997).  In regard to such matters, the grievance process is not intended to be a “super interview,” but rather, serves as a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  See King v. Dep’t of Health & Human Res., Docket No. 2011-0527-DHHR (Oct. 12, 2012).
The Grievance Board recognizes that selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will not generally be overturned.  King, supra; Ashley v. W. Va. Dep’t of Health & Human Res., Docket No. 94-HHR-070 (June 2, 1995); Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  See Jordan v. Div. of Highways, Docket No. 04-DOH-202 (Jan. 26, 2005).  Therefore, unless proven arbitrary and capricious or clearly wrong, an agency’s decision regarding a selection determination will be upheld.  Ashley, supra.
In reviewing an agency action to determine whether it is arbitrary and capricious, consideration should be given to whether the agency relied on prohibited factors, entirely ignored important aspects of the issue to be decided, explained its decision contrary to the available evidence, or whether the decision is so implausible it cannot be ascribed to a difference in view.  See Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017, 1022 (4th Cir. 1985); Woolridge v. Dep’t of Transp., Docket No. 2008-0416-DOT (Jan. 23, 2009).  Although a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the employer.  Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Ultimately, the arbitrary and capricious standard of review is a deferential one which presumes an agency’s actions are valid, as long as the decision is supported by substantial evidence, or by a rational basis.  Adkins v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).
Grievant contends that he should have been the successful candidate for the position because he has more seniority within the department than Ms. Golden, and had even served as her mentor when she was first hired.  Both quality of service and length of service are to be considered in filling such a position.
“When any benefit such as a promotion, wage increase or transfer is to be awarded, or when a withdrawal of a benefit such as a reduction in pay, a layoff or job termination is to be made, and a choice is required between two or more employees in the classified service as to who will receive the benefit or have the benefit withdrawn, and if some or all of the eligible employees have substantially equal or similar qualifications, consideration shall be given to the level of seniority of each of the respective employees as a factor in determining which of the employees will receive the benefit or have the benefit withdrawn, as the case may be.”  W. Va. Code § 29-6-10(4).
However, seniority is merely a factor to be considered, and is not determinative.  An employer certainly retains the discretion to select a less-senior applicant with greater qualifications.  Lewis v. W. Va. Dep't of Admin., Docket No. 96-DOA-027 (June 7, 1996); See Blake v. W. Va. Dep't of Transp./Div. of Highways, Docket No. 97-DOH-416 (May 1, 1998).  That is what happened here.
Additionally, Grievant alleges there are discrepancies in Ms. Golden’s application, and had a background check been done, these would have come to light.  Specifically, he contends Ms. Golden’s representations about her previous managerial experience while employed at Elder-Beerman are suspect.  Grievant relies on a provision of the West Virginia Division of Personnel, Employment References Policy, DOP-P9 to support his position.  That provision states that “an appointing authority may not employ or offer employment to any applicant until the appointing authority has verified the applicant’s relevant past employment and has obtained references indicative of the applicant’s skills, abilities and performance which can be used in the overall evaluation of the applicant’s fitness for employment.”  Id.
Mr. Blair testified that Ms. Golden’s references would have been checked when she was first hired at DRS in 2009.  Because the subject position was a promotion, and she was an in-house candidate, there was no reason to go back and re-check references.  The same applied to Grievant.  While Grievant may find some of Ms. Golden’s representations on her application suspect, he has not shown that the ultimate decision to select her would have been different had a re-check of her references occurred.
	Selecting the “best” applicant from two or more well-qualified candidates involves a subjective decision-making process.  Respondent exercised its discretion under the established promotion process and Grievant, though well qualified, was not chosen.  This selection process has now been reviewed in some detail without the production of preponderant evidence that any prejudicial error, or misapplication of any law, rule, or regulation occurred that makes Respondent’s selection of Ms. Golden instead of Grievant improper.
CONCLUSIONS OF LAW
1.	Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id. 
2.	In a selection case, the grievance procedure is not intended to be a “super interview,” but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes that selection decisions are largely the prerogative of management and, absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency’s decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 
3.	The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins. v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1986)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not substitute [his] judgment for that of the employer.”  Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997).
4.	In order to obtain relief on the basis of an alleged error in a promotion action, a grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different if the selection had been conducted correctly.  Della Mae v. W. Va. Div. of Natural Res., Docket No. 98-DNR-204 (Feb. 26, 1999).
5.	“When any benefit such as a promotion, wage increase or transfer is to be awarded, or when a withdrawal of a benefit such as a reduction in pay, a layoff or job termination is to be made, and a choice is required between two or more employees in the classified service as to who will receive the benefit or have the benefit withdrawn, and if some or all of the eligible employees have substantially equal or similar qualifications, consideration shall be given to the level of seniority of each of the respective employees as a factor in determining which of the employees will receive the benefit or have the benefit withdrawn, as the case may be.”  W. Va. Code § 29-6-10(4).
6.	Seniority is merely a factor to be considered, and is not determinative.  An employer certainly retains the discretion to select a less-senior applicant with greater qualifications.  Lewis v. W. Va. Dep't of Admin., Docket No. 96-DOA-027 (June 7, 1996); See Blake v. W. Va. Dep't of Transp./Div. of Highways, Docket No. 97-DOH-416 (May 1, 1998).   
7.	Grievant did not establish that Respondent violated any statute, regulation or policy, or that it abused its substantial discretion, when it selected Ms. Golden for the position of Rehabilitation Office Supervisor.
Accordingly, this grievance is DENIED.	


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be 
included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
DATED:   October 22, 2015

_____________________________
Mary Jo Swartz
									Administrative Law Judge
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