WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

RICKY WEAVER,



Grievant,

v.






Docket No. 2014-0861-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL and 

DIVISION OF PERSONNEL,



Respondents.

DISMISSAL ORDER


Grievant, Ricky Weaver, is employed by Respondent, Department of Health and Human Resources, at William R. Sharpe, Jr. Hospital. Grievant filed this action on January 13, 2014. The Statement of Grievance provided that “Grievant is performing duties of a HVAC Specialist although classified as an Environmental Control System Technician.” The Relief Sought provides “To be made whole in every way including reclassification with back pay and interest.” 
On February 18, 2014, Respondent, Department of Health and Human Resources, by counsel, Michael E. Bevers, Assistant Attorney General, filed a Motion to Dismiss this grievance, alleging that the issue regarding Grievant’s classification has already been raised in the case of Weaver v. Department of Health and Human Resources, Docket No. 2013-0982-DHHR, and is therefore barred from reconsideration pursuant to the doctrine of res judicata. Respondent further alleges that the grievance was untimely filed and that the Grievance Board does not have authority to grant any of the relief sought by Grievant. Grievant, by representative, Jamie Beaton, filed a Response to Respondent’s Motion to Dismiss dated February 19, 2014.  By Order dated February 25, 2014, the Grievance Board issued an Order Denying Respondent’s Motion to Dismiss and Joining the Division of Personnel as an indispensable party to this grievance. By notice dated October 22, 2014, the Board set this grievance for hearing on February 9, 2015. After a review of the file, the undersigned cancelled the hearing by email dated February 5, 2015, in order to revisit the Motion to Dismiss. Parties were given until March 2, 2015, to submit any additional proposals.  This matter became mature for decision on March 2, 2015, on receipt of Respondent’s, Department of Health and Human Resources, written Memorandum in Support of Department’s Motion to Dismiss. Respondent, Division of Personnel, and Grievant declined to submit written argument. 
Synopsis

Grievant asserts that he is misclassified, and that his duties fall more in line with the HVAC Specialist classification.  Respondent moved to dismiss this grievance as untimely filed and/or as barred by the doctrine of res judicata.  Respondent, Department of Health and Human Resources, proved by a preponderance of the evidence that this grievance was untimely filed.  Accordingly, the grievance is dismissed.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  
Findings of Fact


1.
Grievant, Ricky Weaver, filed a Level One grievance form dated January 13, 2014, alleging that he is misclassified as an Environmental Control System Technician and should be classified as a HVAC Specialist.  

2.
Grievant filed a previous grievance dated December 29, 2012, which provided “Grievant denied pay equity in the duties of his proper classification. As relief Grievant sought “Granted of appropriate pay & pay equity.” That grievance was assigned docket number 2013-0982-DHHR. 

3.
A Level One Waiver was filed by Respondent in grievance docket number 2013-0982-DHHR dated January 4, 2013. By Order dated January 8, 2013, the Grievance Board acknowledged this grievance at Level Two and joined the Division of Personnel as an indispensable party to the claim.  

4.
On February 4, 2013, Respondent, Division of Personnel, by counsel, Karen O’Sullivan Thornton, Assistant Attorney General, filed a Motion for More Definitive State of Grievance and Relief Sought. 

5.
Grievant, by representative, Gordon Simmons, filed a Response to Motion for More Definitive Statement dated February 28, 2013. In the response, Grievant provided “Grievant has been working as an HVAC Specialist, by grade 14 while classified as an Environmental Control System Technician, pay grade 10. Grievant seeks reallocation to HVAC Specialist with commensurate pay increase including back pay with interest for one year.”

6.
A Level Two mediation was conducted and an Order of Unsuccessful Mediation was issued on June 4, 2013. 


7.
Grievant did not appeal Docket No. 2013-0982-DHHR to Level Three of the grievance process. On January 11, 2014, over six months after the Board issued the Order of Unsuccessful Mediation, Grievant filed a Motion to Set Hearing in this grievance, to which the Grievance Board did not respond. 

8.
On January 13, 2014, two days after filing the Motion to Set Hearing in Docket No. 2013-0982-DHHR, Grievant filed the instant grievance. 
Discussion


  Respondent filed a Motion to Dismiss this grievance on February 18, 2014, arguing that this grievance was untimely filed and/or barred by the doctrine of res judicata.  Grievant was provided with an opportunity to respond to this motion.  The undersigned provided all the parties with a final opportunity to present arguments on the issue, and the matter is now mature for consideration and a ruling.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  Timeliness is an affirmative defense, and the burden of proving the affirmative defense by a preponderance of the evidence is upon the party asserting the grievance was not timely filed.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. See Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See also Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).
The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow a public employee and his or her employer to reach solutions to problems which arise within the scope of their employment relationship.  See W. Va. Code § 6C-2-1 et seq.  There are established and recognized constraints for filing and pursuing a grievance in accordance with the West Virginia grievance statutes and applicable regulations.  To be considered timely, and, therefore, within the jurisdiction of the Grievance Procedure, a grievance must be timely filed within the time limits set forth in the grievance statute.  If proven, an untimely filing will defeat a grievance and the merits of the grievance to be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).  If the respondent meets the burden of proving the grievance is not timely, the grievant may attempt to demonstrate that he should be excused from filing within the statutory time lines.  See Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 28, 1997).
West Virginia Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1).  Further, West Virginia Code § 6C-2-4(a)(1) sets forth the time limits for filing a grievance, stating as follows:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).   SEQ CHAPTER \h \r 1The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).  

A grievance contending that an employee is misclassified may be filed at any time (but only once) while Grievant remains in the classification, and relief is limited to fifteen days prior to the initiation of the grievance at level one.  See Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995); Nicholson v. W. Va. Dep’t of Health and Human Res. and Div. of Personnel, Docket No. 07-HHR-210 (Nov. 20, 2008).  “While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee can contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).”  Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000); Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooEd (Feb. 5, 2015).  


It is undisputed that Grievant previously filed a grievance challenging his classification as a Environmental Control System Technician and asserting that he should be classified as a HVAC Specialist.  That grievance was denied at level one, and it was appealed to level two.  However, Grievant failed to perfect his appeal to level three.
  Grievant filed the instant grievance on January 13, 2014, in an effort to reinstate his grievance.  Grievant does not assert that his duties somehow changed since he filled his previous grievance thereby rendering him further misclassified.  While a misclassification can be grieved at any time while an employee remains in the classification, the law is clear that such may only be grieved once.  

It appears undisputed that the two grievances were filed to challenge the same classification, and that Grievant sought in each the position of HVAC Specialist as relief.  The fact that Grievant previously grieved this same alleged misclassification, and that such progressed through two levels of the grievance process, makes the instant grievance untimely filed.  Further, Grievant has demonstrated no reason why he should be excused from filing his grievance within the applicable timelines.  Therefore, the Respondent’s Motion to Dismiss should be granted on the grounds that this grievance was untimely filed.

The following Conclusions of Law support the ruling in this grievance.
Conclusions of Law


1.
When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence. See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996). See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).
2.
If proven, an untimely filing will defeat a grievance and the merits of the grievance to be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).  If the respondent meets the burden of proving the grievance is not timely, the grievant may attempt to demonstrate that he should be excused from filing within the statutory time lines.  See Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 28, 1997).
3.
“Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . .” W. Va. Code § 6C-2-4(a)(1).  
4.
A grievance contending that an employee is misclassified may be filed at any time (but only once) while Grievant remains in the classification, and relief is limited to fifteen days prior to the initiation of the grievance at level one.  See Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995); Nicholson v. W. Va. Dep’t of Health and Human Res. and Div. of Personnel, Docket No. 07-HHR-210 (Nov. 20, 2008).  

5.
“While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee can contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).”  Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000); Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooEd (Feb. 5, 2015).  

6.
Respondent has proved by a preponderance of the evidence that this grievance was untimely filed.  Grievant has not demonstrated any reason for excusing her from filing within the applicable timelines.  

Accordingly, the grievance is DISMISSED. 
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: March 30, 2015.




__________________________









Ronald L. Reece









Administrative Law Judge 
� W. Va. CODE § 6C-2-4(c)(1) sets forth the time limits for appealing from level two and states:


Within ten days of receiving a written report stating that level two was unsuccessful, the grievant may file a written appeal with the employer and the board requesting a level three hearing on the grievance . . . 









