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PUBLIC EMPLOYEES GRIEVANCE BOARD

COREY BOGGESS,



Grievant,

v. 






DOCKET NO. 2015-0079-PSC
PUBLIC SERVICE COMMISSION,


Respondent.  
DECISION

Corey Boggess (“Grievant”), filed this grievance against his employer, the Public Service Commission (“Respondent” or “PSC”), on July 22, 2014, challenging Respondent’s delay in processing a 10% internal equity pay increase following his promotion to a Technical Analyst Trainee position on May 1, 2013.  Grievant’s statement of grievance
 reads as follows:

I was hired on May 1st, 2013 as a Technical Analyst Trainee for the Public Service Commission, I started off at the bottom of the pay scale because I was already a state employee and you can only get so much of a raise unless you don’t reach the minimum of that salary range. I did not reach the minimum so that is what I started off at, however when I was hired they stated they were going to get me an extra 10% raise on top of the minimum as long as the DOP approved it. The Engineering Director and the Gas Pipeline Safety Manager/Director at the time had both recommended it and I believe the Engineering Director approved/signed off on it. It took a year and two months for the raise to get processed/approved and my new salary was effective on July 16, 2014 while my original salary went into effect May 1st, 2013. During this year, I would contact my Administration Division weekly asking for updates and asking if this raise would be retroactive since they were taking a long time. At one point I contacted the Director of Engineering directly so he would get in touch with the Administration [D]ivision to speed things up and I also asked my manager of gas pipeline safety if he would contact this person in [A]dministration also.  The lady I contacted in Administration, stated she was not sure at the time if this type of raise was retroactive or not, however when it finally came around to getting the raise I believe she said it wasn’t retroactive since trying to get this raise for me was a new process that the person processing it was unfamiliar with. Last week however probably on 7/10/14 I was talking to another person in the Administration [D]ivision and she said that our organization has paid retroactively before, so I am filing a grievance to get the retroactive back pay on my raise if it is possible. Since factors unrelated to my direct hire caused it to be delayed. Some of these factors that the Administration personnel stated for it being delayed so long include waiting for our new Gas Pipeline Safety Director to be appointed/hired so that person could sign off on it, waiting for the appropriate time to present this raise to the Chairman so it has a better chance to be approved, and other scheduling conflicts between the Administration and the Chairman. None of these factors should have affected the timing and completion of my raise whatsoever. Waiting on a new director to be hired and appointed was a cause of the delay and a bad excuse in my opinion because it was already recommended by the Director of Engineering which was the division I was originally hired under before they created our own Gas Pipeline Safety [D]ivision and it was also recommended by the Manager of the Gas Pipeline Safety Section before I started. Also in my opinion no one should have waited for anyone to be in a good mood, because it should not matter if the person signing off on the raise is in a good or bad mood. In my opinion, the Chairman’s decision to approve it or not should not be affected by their mood on that specific day but it should be affected by the facts and reasons of the raise. The last inspector that was hired had the situation that I am about to discuss happen to him which is that the private sector gets paid a lot more than state workers and if some people do not get enough pay they could possibly change jobs if they don’t think they are being compensated properly for their work. I have an Industrial Engineering Degree from West Virginia University which deals with safety and I had an internship with Fairmont General Hospital for a year working directly with safety situations. Either way, none of the excuses or reasons why the raise took so long to process and become approved should ever take the amount of time it took for me to get my extra raise. In my opinion it is not acceptable to not pay this raise retroactively for this length of time. The only valid reasoning that it took so long for the Administration Division to process the raise as an Equity Raise rather than an initial hire raise was that they had to process it two different ways, which could cause maybe up to a month delay, which is why I would accept 12 months retroactive back pay for 13 months instead of 14. However the range on the time to be back paid is cited in this grievance and is between 12 and 14 months dependant (sic.) on the Grievance Board’s Decision. Once the raise was processed and approved by the Public Service Commission it took one (1) week to process completely through all the other steps, like the DOP and Treasurer’s office or any other organization, therefore this could have been done in a week to a month’s time or two months maximum after I started but it was not completed until the Middle of June in 2014 I believe which was over a year after my start date. So I believe I deserve paid retroactively to make up for this 1 year to 14 month time I have been working and have not been paid accordingly.

As relief, Grievant is seeking retroactive back pay for the period between the time he was promoted on May 1, 2013 and the effective date of the pay equity raise he received on July 1, 2014.   

The grievance was initially filed alleging a “default” and was elevated directly to Level Three where it was remanded back to Level One on August 13, 2014, because there was no prior grievance filed which could have generated a default, and the grievance did not otherwise meet the requirements in W. Va. Code § 6C-2-4(a)(4) for bypassing the initial levels of the grievance procedure.  Following a Level One conference on August 28, 2014, Respondent PSC denied the grievance on September 18, 2014.  Grievant appealed to Level Two of the grievance procedure on October 2, 2014.  After mediation was completed at Level Two on November 7, 2014, Grievant appealed to Level Three on November 24, 2014.  A Level Three hearing was held before the undersigned Administrative Law Judge on January 13, 2015, at the Grievance Board’s office in Charleston, West Virginia.  Grievant appeared pro se.  Respondent was represented by its Human Resources Attorney, Belinda B. Jackson. During the hearing, Grievant testified in his own behalf and Respondent called Elizabeth Ann Sharp, the Human Resources Manager for the PSC, and David Hippchen, Manager of the PSC’s Gas Pipe Line Safety Division, as witnesses.  At the conclusion of the evidentiary hearing, the parties agreed upon a briefing schedule.  This matter became mature for decision on March 20, 2015, upon receipt by the Grievance Board of the last of the parties’ post-hearing arguments.

Synopsis

Grievant is currently employed by Respondent as a Technical Analyst Trainee in the Gas Pipeline Safety Division of the Public Service Commission (“PSC”).  PSC hired Grievant in 2012 as an Office Assistant II.  Subsequently, Grievant successfully competed for a posted position as a Technical Analyst Trainee, the position he currently holds.  At the time he accepted this promotion, effective May 1, 2013, Grievant was told that he would be submitted for an “internal equity” pay raise involving a ten percent increase beyond the new salary he would be receiving upon promotion, because he was being paid less than other employees in the same classification.  This grievance is based upon the inordinate delay in effectuating that pay raise, which was not accomplished until more than a year later.  Because internal equity pay raises are completely discretionary, and there are no established time limits for granting, denying, or implementing those pay raises which are approved, Grievant cannot show that this delay violated any applicable law, rule, policy or regulation applicable to state employees, and this Grievance Board has no authority to second guess the employer’s actions to create a remedy in the circumstances presented.  Accordingly, this grievance will be denied.     
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the Level Three hearing:
Findings of Fact

1.
Grievant is presently employed by the Public Service Commission (“PSC”) as a Technical Analyst Trainee.  See G Ex C.    
 
2.
Grievant was initially employed by PSC in January 2012 as an Office Assistant II in Pay Grade 5, at an annual salary of $23,700.  See G Ex C.


3.
On an unspecified date in 2013, Grievant applied for a competitive promotion to a vacant Technical Analyst Trainee position in the Gas Pipeline Safety Section of PSC’s Engineering Division.  See G Ex A.


4.
On April 18, 2013, David Hippchen, Senior Engineer in PSC’s Gas Pipeline Safety Section, wrote an e-mail to Grievant which stated, in pertinent part, the following:


As I discussed with you earlier in your office, I am pleased to offer you a job as a Technical Analyst Trainee in the Public Service Commission’s Engineering Division, Gas Pipeline Safety Section.


Your starting salary will be at least $37,140.  We are still working with the Division of Personnel to determine if you are eligible for a higher starting salary in this classification, and please note that this is a contingent offer based on receiving the necessary approvals of the Division of Personnel.  Due to some computer issues at the Division of Personnel, the approval process may not be initiated until later next week.

G Ex A.



5.
Grievant accepted the offered position and began working as a Technical Analyst Trainee in Pay Grade 18 on May 1, 2013, receiving an annual salary of $37,140, the minimum salary for that classification and pay grade.  See R Ex A.



6.
The computerized WV-11 form for Grievant’s promotion included a note in the “justification” section which stated: “Pay equity adjustment request to follow.”  G Ex C.


7.
At all times pertinent to this grievance, Elizabeth Ann Sharp was employed by Respondent in the capacity of its Human Resources Manager.  HT at 73.



8.
On May 13, 2013, Grievant sent an e-mail to Elizabeth Sharp asking if his internal equity pay raise would be retroactive in the event it was not approved before he started in his new position on May 16, 2013.  See G Ex E.  Ms. Sharp responded that same day stating: “this is untested territory for us, so I have no expectation as to the effective date (assuming approval of the additional increase) or whether it is possible to make it retroactive.”  G Ex E 


9.
In the months that followed, Grievant made frequent inquiries regarding the status of his anticipated internal equity pay raise.  See G Ex I. 



10.
In or about May 2014, Mr. Hippchen drafted Grievant’s annual performance appraisal, stating as follows: “Corey was hired at a starting salary of $37,140.  He was promised a salary adjustment to $40,854, and it is still my recommendation and commitment to implement this transaction.” 
 

11.
Mr. Hippchen was never delegated authority to promise Grievant that he would receive an internal equity pay raise in any particular amount at any particular time.   

12.
The West Virginia Division of Personnel (“DOP”) Pay Plan Implementation Policy (“Policy”) in effect at all times pertinent to this grievance states at Section III, D., 3., titled “Internal Equity” as follows:

In situations in which one or more employees are paid at least 20% less than other employees in an agency-defined organizational unit and the same job class who have comparable training and experience, duties and responsibilities, performance level, and years of State/classified service, the appointing authority may recommend an in-range salary adjustment of up to 10% of current salary to each employee in the organizational unit whose salary is at least 20% less than other employees in the unit.  Internal equity raises shall be limited to once every five years for the same job class in the same organizational unit.

 G Ex H.

13.
PSC has no internal rule or policy which requires that an internal equity pay raise for an employee must be accomplished within any specific time period.  In the experience of Elizabeth Sharp, PSC’s Human Resources Coordinator, internal equity pay raises have been made retroactive only when there was an error committed which caused DOP to deny the increase when initially requested, or when the PSC was directed to make such a pay raise retroactive by a Grievance Board decision.


14.
On June 16, 2014, Grievant received an internal equity salary adjustment, increasing his annual salary to $40,860.  See G Ex D.


15.
The computerized WV-11 form for this salary adjustment contained a note in the “justification” section which stated the following: “Salary adjustment for internal equity stemming from promotion from an Office Assistant 2 position to Technical Analyst position.”  G Ex D.

16.
Neither PSC nor DOP took any action to make the internal equity salary adjustment Grievant received on June 16, 2014, retroactive to an earlier date.   
 
Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


The essential facts surrounding this grievance are largely undisputed.  The primary issue is whether PSC’s failure to aggressively pursue obtaining approval for a discretionary pay raise generates an entitlement to full or partial retroactive pay.  Grievant argues that he was told that an additional 10% pay raise would be sought before he even accepted the offer of a promotion.  This pay raise was not received until more than thirteen months later, and the record indicates that PSC’s HR Director delayed processing this request through the required channels, which Grievant contends was unreasonable and unfair.  


W. Va. Code § 6C-2-2(i)(1) defines “grievance” to mean:


a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including:


(i) Any violation, misapplication or misinterpretation regarding compensation, hours, terms and conditions of employment, employment status or discrimination;


(ii) Any discriminatory or otherwise aggrieved application of unwritten policies or practices of his or her employer;


(iii) Any specifically identified incident of harassment;


(iv) Any specifically identified incident of favoritism; or


(v) Any action, policy or practice constituting a substantial detriment to or interference with the effective job performance of the employee or the health and safety of the employee.

The jurisdiction of the Grievance Board is limited to resolving grievances which are cognizable under the language quoted above.  See Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1977).  As the West Virginia Supreme Court of Appeals recognized in Skaff, “[t]he grievance board simply does not have the authority to second guess a state employer’s employment policy.”  Id. at 709, 490 S.E.2d at 796.  Consistent with its statutory authority to adjudicate public employee grievances, this Grievance Board has developed a substantial body of legal precedent for the proposition that granting an internal equity pay raise increase is a decision within the discretion of the employer, and such increases are neither obligatory nor mandatory.  Green v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1577-DHHR (Oct. 1, 2012); Journell v. Dep’t of Envtl. Prot., Docket No. 2008-0609-CONS (Dec. 22, 2008).  See Brining v. Div. of Corr., Docket No. 05-CORR-284 (Dec. 7, 2005).  These decisions recognize that the Division of Personnel’s Pay Plan Implementation Policy does not create an entitlement to this type of pay raise.  Indeed, an agency’s failure or refusal to request an internal equity pay raise is not grievable.  Casto v. Dep’t of Admin, Docket No. 2008-1719-DOA (Mar. 17, 2009); Morgan v. Dep’t of Health & Human Res., Docket No. 07-HHR-131 (June 5, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 07-HHR-141 (May 14, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 05-HHR-383 (Jan. 9, 2006).    Accordingly, PSC had no legal obligation to adjust Grievant’s compensation.
  See Taylor v. Dep’t of Envt’l Protection, Docket No. 2014-0559-CONS (Oct. 29, 2014). 

Although the timing of Grievant’s internal equity pay raise may be unlike the scenarios in other grievance decisions, because those decisions involved employees who had been in their current pay status for some period of time, while Grievant was in the process of receiving a promotion when his raise was discussed, this represents nothing more than a distinction without a difference.  Grievant is seeking to invoke the “no good deed goes unpunished” rule by contending that once his employer voluntarily expressed an intention to exercise its broad discretion to seek an internal equity pay raise for him, it was obligated to do so in a timely and efficient manner, and any failure to diligently proceed toward that goal is simply “unfair.”  This argument ignores the fact that both the PSC Chairman and the West Virginia Division of Personnel had discretion to determine that the raise sought for Grievant was not required or appropriate, and Grievant would have had no recourse, other than filing a grievance that would be destined for denial, given that an agency’s decision not to recommend a discretionary pay raise is generally not grievable.  Morgan v. Dep’t of Health & Human Res., Docket No. 07-HHR-131 (June 5, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 07-HHR-141 (May 14, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 05-HHR-383 (Jan. 9, 2006).

In his post-hearing argument, Grievant also contended, for the first time, that because another employee’s internal equity pay raise was processed at approximately the same time as his increase, and that employee was either hired or promoted more recently, PSC engaged in prohibited discrimination or favoritism by not raising his pay as quickly.  Because this contention was not part of his original grievance, and was not discussed at Level One, this issue is not properly before this Grievance Board.  A grievant may not raise new claims or assert a new basis for relief in his Level Three post-hearing proposals, because the employer has not had an opportunity to defend against them.  Pringle v. Dep’t of Health & Human Res., Docket No. 2012-1424-DHHR (Oct. 22, 2013).  See W. Va. Dep’t of Health & Human Res. v. Hess, 189 W. Va. 357, 432 S.E.2d 27 (1993); Scurlock v. Fayette County Bd. of Educ., Docket No. 93-10-164 (Aug. 3, 1993); Rader v. W. Va. Dep’t of Health & Human Res., Docket No. 91-ES-317 (Sept. 22, 1992); Moore v. Mason County Bd. of Educ., Docket No. 92-26-093 (Sept. 17, 1992).   



 While it is understandable that Grievant is frustrated by his employer’s failure to efficiently process his discretionary pay raise, this circumstance does not violate any law, rule, regulation, procedure or policy applicable to this category of pay increases.  Grievant attempts to distinguish Grievance Board decisions which are adverse to his position without identifying any decisions which support his proposition.  As noted in Green, there are no mandated timetables or deadlines dictating the pace at which pay equity raises are to be considered and decided.  Thus, there is simply no applicable legal basis for authorizing back pay in these circumstances.      

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
Granting an internal equity pay raise increase is a decision within the discretion of the employer, and such increases are neither obligatory nor mandatory.  Green v. W. Va. Dep’t of Health & Human Res., Docket No. 2011-1577-DHHR (Oct. 1, 2012); Journell v. Dep’t of Envtl. Prot., Docket No. 2008-0609-CONS (Dec. 22, 2008).  See Brining v. Div. of Corr., Docket No. 05-CORR-284 (Dec. 7, 2005).  Internal equity pay raises are discretionary on the part of the employing agency, and not an entitlement.  Green, supra.  Further, an agency’s failure or refusal to request an internal equity pay raise is not grievable.  Morgan v. Dep’t of Health & Human Res., Docket No. 07-HHR-131 (June 5, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 07-HHR-141 (May 14, 2008); Lucas v. Dep’t of Health & Human Res., Docket No. 05-HHR-383 (Jan. 9, 2006).    Consequently, PSC was never under any legal obligation to adjust Grievant’s compensation.  See Taylor v. Dep’t of Envt’l Protection, Docket No. 2014-0559-CONS (Oct. 29, 2014). 

     
3.
The Grievance Board does not have authority to second guess a state employer’s employment policy.  Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997); Green, supra.  While the PSC and Division of Personnel have adopted procedures for evaluating and processing internal equity pay raises, these procedures do not contain a timetable requiring that any particular step in the process, or the process in its entirety, be accomplished within a particular time frame.  In accordance with Skaff, this Grievance Board may not infer timelines into a personnel policy where no such timelines exist.    

4.
A grievant may not raise new claims or assert a new basis for relief in his Level Three post-hearing proposals, because the employer has not had an opportunity to defend against them.  Pringle v. Dep’t of Health & Human Res., Docket No. 2012-1424-DHHR (Oct. 22, 2013).  See W. Va. Dep’t of Health & Human Res. v. Hess, 189 W. Va. 357, 432 S.E.2d 27 (1993); Scurlock v. Fayette County Bd. of Educ., Docket No. 93-10-164 (Aug. 3, 1993); Rader v. W. Va. Dep’t of Health & Human Res., Docket No. 91-ES-317 (Sept. 22, 1992); Moore v. Mason County Bd. of Educ., Docket No. 92-26-093 (Sept. 17, 1992).  

5.
Grievant failed to demonstrate a violation of any statute, rule, policy, procedure or regulation which requires that his approved internal equity pay raise be made retroactive, or that he is otherwise entitled to any relief.  

Accordingly, this grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  March 25, 2015      


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

�  On July 29, 2014, Grievant filed an “amended” grievance which revised some of the wording in his statement of grievance without changing the nature of the grievance presented.   


� To the extent Grievant argues that his agency promised that he would receive an internal equity salary adjustment, no PSC official, including the Chairman, was authorized to make such a commitment under the DOP Policy, and any such commitment would have been ultra vires.  
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