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D E C I S I O N

Charles  Adkins, Grievant, filed a grievance against his employer the West Virginia Division of Natural Resources (“DNR”), Respondent, on March 5, 2014.  Grievant protests and challenges his dismissal alleging it was “without good cause.”  As relief, Grievant seeks, “[t]o be made whole in every way including back pay with interest and all benefits restored.”  As authorized by W. Va. Code § 6C-2-4(a)(4), this grievance was filed directly to level three of the grievance process.


A level three hearing was held before the undersigned Administrative Law Judge on July 9, 2014, at the Grievance Board’s Charleston office.  Grievant was represented by Gordon Simmons, UE Local 170, WV Public Workers Union.  Respondent was represented by its counsel, Assistant Attorney General, Jennifer S. Greenlief.  This case became mature for decision on August 29, 2014, upon receipt of the last of the parties’ proposed findings of fact and conclusions of law. Both parties submitted fact/law proposals.

Synopsis

Grievant was issued a dismissal letter for job abandonment.  Grievant was originally hired in or around September 2010 and had worked a total of 64 days with Respondent at the time of his dismissal on February 26, 2014.  Grievant took a significant amount of the time off as a result of physical injuries and some absences were covered by workers’ compensation.  Grievant was released to full duty with no restrictions by the workers’ compensation physician.  Grievant disputed the finding and Grievant failed to return to work.  Respondent attempted to secure clinical information from Grievant.  Grievant failed to provide medical evidence that Respondent determined adequate to confirm the necessity for his leave or a medical release, and indicating a date when he would be physically able to return to perform the essential duties of his position.  Despite numerous efforts to secure Grievant’s return to work, Grievant failed to do so.


Respondent demonstrated that Grievant's extended absence from work was unauthorized.  Unauthorized leave from the workplace is sanctionable conduct.  Applicable policies permit the actions that were exercised by Respondent  The undersigned does not conclude, in the circumstances of this matter, that Respondent’s actions were excessive.  This grievance is DENIED.


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Grievant was employed as a Building Maintenance Mechanic beginning September 16, 2010, at Beech Fork State Park operated by the West Virginia Division of Natural Resources, Respondent.

2. 

Due to various injuries, both pre-existing and on the job, Grievant was almost immediately unavailable for work for long periods of time, including close to two years of leave beginning on December 1, 2010.

3. 

On February 20, 2013, Grievant sustained an on-the-job injury while using a floor buffer, resulting in a workers’ compensation claim. 

4. 

Grievant underwent a workers’ compensation medical examination by Dr. Prasadarao Mukkamala
 on June 20, 2013.

5. 

Grievant was found by Dr. Mukkamala to have reached maximum degree of medical improvement, and Dr. Mukkamala concluded Grievant could return to work at that time at full duty with no restrictions.  R Ex 1(o) 

6. 

Grievant was not in agreement with Dr. Mukkamala’s assessment of his condition and physical capabilities.

7. 

Grievant was of the opinion he was in need of surgical intervention.
 The surgical intervention Grievant desired was not authorized by Workers’ Compensation.  

8. 

On September 25, 2013, Bradley R. Reed, DNR District Administrator
 with responsibility for Beech Fork State Park, corresponded in writing with Grievant advising that Grievant was directed to return to work at full capacity on October 1, 2013, or provide specific medical documentation demonstrating why he could not.  The correspondence had  a number of documents as attachments and noted that American Zurich Insurance Company (Workers’ Compensation) had denied Grievant’s request for surgical treatment. 

9. 

Grievant did not receive the September 25, 2013 correspondence via certified  mail.  Thus, Grievant was contacted by phone.  Arrangements were made so that Grievant could/would receive the document and attachments.

10. 

Grievant received the September 25, 2013 correspondence.  Grievant’s deadline to respond to the request and/or information discussed in the September 25, 2013, was extended by Administrator Reed via a verbal conversation with Grievant. 

11. 

On October 8, 2013, Grievant responded, in writing, to DNR indicating his disagreement with the findings of Dr. Mukkamala and further indicating that his own physician, Dr. Allen Young, opined that Grievant still required surgery.

12. 

At the time of relevant events, Beech Fork State Park was understaffed.  Beech Fork State Park is a highly exhibited park facility; there was a demand for maintenance and upkeep of the facility.  Respondent needed an individual to perform the duties of a Building Maintenance Mechanic at the Park.

13. 

Respondent was not satisfied with the information as presented by Grievant and communicated such to Grievant.  Grievant was given the opportunity to substantiate his opinion and/or belief that he could not return to full duty.

14. 

On or about October 12, 2013, Grievant’s workers’ compensation temporary total disability benefits was closed.  Grievant’s workers’ compensation injury is not disputed by Respondent.

15. 

The surgery desired by Grievant was ruled to be in regard to a physicality unrelated to the work-related injury claim. 

16. 

Administrator Reed corresponded with Grievant advising Grievant of his available leave time.  Further, Grievant was advised that based upon available information, Respondent was of the belief that Grievant was able to return to work at full duty.

17. 

Respondent granted an extension of Grievant’s time to return to work from October 1, 2013, to October 19, 2013, to provide Grievant an opportunity to secure evidence supporting his claim that he was unable to return to work at full duty. 

18. 

Respondent credited Grievant with his accrued leave time to provide him additional approved leave.
  

19. 

Respondent sent Grievant a correspondence dated November 6, 2013.  This document, signed by Administrator Reed, among other information stated:  


I am in receipt of your letter dated October 8, 2013, (attached) which responds to my letter to you dated September 25, 2013, (attached) referencing your mandatory return to work at Beech Fork State Park at 100% physical capacity. As part of my original directive, you were provided opportunity to respond to me with “additional or new information that you believe might justify a change in this directive by September 30, 2013.” I met with you briefly on October 2 and granted a verbal extension of this deadline to October 19 to provide you time and opportunity to visit with your general physician to secure evidence and statements to back your claim that you could not return to work at full capacity. With your letter of October 8, you included a State of West Virginia Physician’s/Practitioner’s Statement (attached) dated the same day which indicates that you will be off work until December 9, 2013, due to “needs shoulder procedure” by Dr. Bal.


I appreciate your version of history and opinions offered in the October 8 letter as well as the physician’s statement; however, the detail provided in the letter is insufficient and unacceptable in terms of offering specific reasoning and medical opinion of why you cannot return to work immediately at 100% physical capacity–which I required in my original letter to you. 


I have attached a letter to you authored by Beech Fork Superintendent Matt Yeager dated February 28, 2011, as well as a formal DOP job description for your position at Beech Fork State Park. Both documents detail general, normal, and daily expectations for you in the performance of your duties as Building Maintenance Mechanic at the park. 


You are hereby directed to present these job descriptions to your attending physician and obtain a letter from him listing your ability to perform all listed tasks in detail and specific to each task. We need to know your physician’s opinion of what tasks from the lists you can perform fully, those in which you may be limited, and to what extent that limitation would be. Additionally, we need firm information regarding the physician’s projected duration of any limitations noted. 


This physician-generated information must be transmitted to me no later than December 1, 2013. Failure to provide the information my result in a directive for you to return to work immediately at 100% capacity which was documented as acceptable by Dr. Mukkamala and potential progressive disciplinary action. 

R Ex 1(g)

20. 

Pursuant to the November 6, 2013, correspondence, Grievant was advised that the material he supplied in response to the September request was insufficient and that Grievant must submit sufficient documentation of his inability to perform his duties no later than December 1, 2013.  Further, Grievant was informed that if he failed to provide the requested documentation, he would be required to return to work immediately thereafter or face disciplinary action. See R Ex 1(g)

21. 

Respondent received no specific information from Grievant in response to the November 2013 correspondence(s).  Commencing on or about November 23, 2013 forward, Grievant was absent from work without approved leave. R Ex 1(e)

22. 

Zurich (Workers’ Compensation) informed Grievant that it was in receipt of the request from Dr. Young recommending “a right shoulder arthroscopy with capsular release and manipulation under anesthesia and biceps tenolysis vs tenodesis with post operative physical therapy.”  Grievant was specifically informed that the “request is DENIED as the treatment requested is neither medically necessary nor reasonably required to treat the compensable condition(s).”  R Ex 1(f)

23. 

Pursuant to a January 8, 2014, correspondence signed by DNR Director Frank Jezioro, Grievant was advised of proposed disciplinary action for his failure to return to work.  R Ex 1e  Director Jezioro noted Grievant’s lack of cooperation in providing sufficient medical documentation for his absence from wotk. Id
24. 

The January 8, 2014, correspondence was four pages. Said document, among other information, stated: 


Further, you have demonstrated no clear desire to return to work at the park. Most recently in that regard, you have failed to meet the deadline imposed by District Administrator Reed which required you to provide job descriptions to your attending physician so that he might tell us what tasks from these descriptions you could or could not perform. This request resulted from an apparent difference of opinion between your physician and that of the specialist retained by the employer’s worker compensation provider. Failure to provide that very reasonable, necessary, and appropriate information robbed us of any options which may have been available to assuage this situation and objectively determined your actual availability for return to active duty. Additionally, your failure to follow that directive demonstrates a general lack of concern for your job, poor judgment, and could be considered directly insubordinate. 


Your past approved absences on workers’ compensation claims and approved leave are not a factor in this proposed disciplinary action. In fact this agency’s patience in this situation demonstrates that we have acted in good faith in safeguarding your employment status even though park operations were negatively impacted. The totality of your general lack of workplace attendance, evident willful and gross disregard of our most recent information requests, your current situation which can be viewed as nothing other than an abandonment of employment, and the need to have an active employee in the Building Maintenance Mechanic role at Beech Fork requires us to act. 

R Ex 1(e)

25. 

Grievant was of the opinion that he could not return to work at full duty. Grievant was again provided copies of his job description for him to secure reliable information , from his attending physician, to warrant authorizing Grievant additional leave time and/or establish the scope of his abilities to perform his job duties.

26. 

On January 24, 2014, Respondent conducted a predetermination conference with Grievant.  In attendance at the meeting were: District Administrator Bradley Reed; Park Superintendent Matthew Yeager; Assistant Superintendent Dillard Price; Grievant and Grievant’s representative. 

27. 

Respondent was of the opinion that Grievant failed to present sufficient information or evidence to justify that Grievant was unavailable for work.

28. 

Grievant requested additional unpaid leave.  Grievant presented Respondent with applications for leave without pay on January 24, 2014, (date of the predetermination meeting) the documents presented were dated January 15, 2014, and January 23, 2014.  R Ex 1(a) and 1(b), also see G Ex 5 

29. 

Grievant was not authorized for any optional surgery at the time of the January 24, 2014, predetermination conference. 

30. 

Grievant was denied an option of return to work with modified duties by Respondent on separate occasions in 2011, 2012 and 2013.
 

31. 

Respondent did not see fit to grant Grievant additional leave time, in response to the request for additional medical leave presented to Respondent on January 24, 2014.

32. 

On February 26, 2014, Director Jezioro issued a letter to Grievant dismissing him from employment. The correspondence in relevant part states:  


During the predetermination conference you were afforded every opportunity to refute the issues noted in the disciplinary letter as well as to offer any new information which may have impacted upon my decision to potentially dismiss you from employment with DNR. Unfortunately, you were not able to provide any reason which would lead me to believe that this decision should be reconsidered. In addition, you have only worked 64 days total for DNR since September 2010. During this time period, you have been granted permission to be off work for a large amount of time without pay, exhausting your paid and unpaid leave time available even under workers compensation coverage. Consequently, your request for another unpaid medical leave of absence from this agency is hereby denied. 


As I stated in earlier correspondence, this agency has been extremely patient and understanding with you in consideration of alleged medical conditions; given the high demands for maintenance and customer service at Beech Fork State Park; and our need for your position to be filled with a working person. 


With this in mind and in consideration of the various reasons listed in the attached disciplinary letter, and in accordance with Subsection 12 of Administrative Rule of the West Virginia Division of Personnel, W. Va. Code R. 143-1-1, I have no choice but to dismiss you from employment with DNR effective March 1, 2014. 

R Ex 1

33. 

A relevant provision for a medical leave of absence in the Administrative Rule of the West Virginia Division of Personnel states: “Failure of the employee to report to work promptly at the expiration of a leave of absence without pay, except for satisfactory reasons submitted in advance to the appointing authority, is cause for dismissal.” Administrative Rule, West Virginia Division of Personnel, §143 CRS 1, 14.8 (d) 3. 


Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. .  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Grievant was a permanent state employee in the classified service.  Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W.Va. Dep’t of Finance and Admin., 164 W.Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W.Va. 461, 141 S.E.2d 364 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W.Va. 657, 661, 600 S.E.2d 554, 558 (2004) (per curiam).  


Respondent asserts that it properly terminated Grievant from employment with the Beech Fork State Park because he refused to return to work after he was found to have been medically able to do so with no restrictions.
  Specifically, Respondent contends that it repeatedly attempted to gain Grievant's compliance with the provision of DOP Administrative Rule at 143 C.S.R. 1§ 14.8.c that requires employees to submit a Physician's Statement to authorize their leave taken for illness or injury. Respondent maintains its actions were lawful and request its determinations be upheld. 


Grievant protests Respondent’s disciplinary action(s).  Grievant among other contentions argues that Respondent’s action was irresponsible in that Respondent failed to give due weight to the opinions of Grievant’s attending physicians and relied upon reports generated by or on behalf of Workers’ Compensation.  Further, Grievant in a convoluted manner presents for discussion the statutory obligations of Respondent toward an employee who requested medical leave.  The undersigned is receptive to the argument but not whole-heartily convinced this discussion was the issue presented by Grievant at the time of relevant events.
 


A relevant provision for a medical leave of absence in the Administrative Rule of the West Virginia Division of Personnel states: “Failure of the employee to report to work promptly at the expiration of a leave of absence without pay, except for satisfactory reasons submitted in advance to the appointing authority, is cause for dismissal.” Administrative Rule, West Virginia Division of Personnel, §143 CRS 1, 14.8 (d) 3. 


Administrative Rule of the West Virginia Division of Personnel, 143 C.S.R. 1 § 12.2(c), provides:

An appointing authority may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays without notice to the appointing authority of the reason for the absence as required by established agency policy.  The dismissal is effective fifteen calendar days after the appointing authority notifies the employee of the dismissal.  Under circumstances in which the term job abandonment becomes synonymous with the term resignation, an employee dismissed for job abandonment is not eligible for severance pay.


Grievant testified at the level three hearing.  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994).  The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra. 
The undersigned Administrative Law Judge had an opportunity to observe the demeanor of the witnesses and to assess their words and actions during their testimony. In the circumstances of this case, the undersigned deems it prudent to address the testimony of Grievant.  Credibility assessments were made from direct observations as well as review of the record.
 


The undersigned ALJ observed Grievant during his testimony.  Grievant’s testimony did not generate a sense of trustworthiness.  Grievant’s demeanor demonstrated that he was aware of the issue(s) being presented and analyzed.  Nevertheless, a significant amount of Grievant’s testimony is dubious.  Grievant’s statements were presented as fact certain while in actuality the information was many times Grievant’s interpretation or   conjecture with little to no validation of the information presented.  The presence or bias  and self-interest was ripe throughout Grievant recollection of events.  Grievant is quick to characterize failure on the part of consulting physicians, regulatory agencies and Respondent’s managerial personnel but assumes little responsibility for his own inaction.  Some weight is due Grievant’s testimony but the veracity of his statements do not support the breadth of his contentions.  The weight that can reasonably be given to Grievant’s testimony must be balanced against his failure to act responsibly.  The credibility of Grievant’s testimony is problematic, perpetuating half truths does not foster a sense of trustworthiness; it is understandable to this trier of fact why Respondent requested independent verification of Grievant’s representation of information.


Grievant was issued a dismissal letter for job abandonment.  Grievant was originally hired in or around September 2010 and had worked a total of 64 days at the time of his dismissal on February 26, 2014.  The parties disagree regarding the relevance, motivation, circumstance and appropriateness of several events and their relationship to the disciplinary actions in discussion.  Grievant was released to full duty with no restrictions by the examining orkers’ compensation physician on or around September 12, 2013.  Grievant disputed this finding and, despite numerous efforts to secure Grievant’s return to work, Grievant failed to do so.  Grievant indicated he would not have been able to return to work until on or around July 1, 2014.  Respondent maintains that Grievant's extended absence from work was unauthorized.  Respondent argues Grievant failed to provide sufficient medical evidence confirming the necessity for his leave or a medical release to his employer indicating a date when he would be physically able to return to perform the essential duties of his position, as required by the DOP Administrative Rule at 143 C.S.R. 1§ 14.4.g.4, “Physician's Statement,” with or without a reasonable accommodation, and failed to return to work. 


It was presented that Grievant had surgery on or about February 18, 2014.  This has some value, but such information is not dispositive of the issue in dispute.  Respondent did not take the position that Grievant did not or may not some day require surgery.  Dr. Mukkamala opined that “[j]ust because the surgery can be done does not mean that it needs to be done.” R Ex 1(o)  Respondent did not argue the necessity of the proposed surgery.  Respondent requested that Grievant provide documentation to substantiate what he verbalized.  Respondent highlights that Grievant failed to meet the deadline(s) imposed, which required him to provide job descriptions to his attending physician so that the physician might inform the agency what tasks from the descriptions Grievant could or could not perform.  Respondent interpreted Grievant’s failure to follow that directive as demonstrating a general lack of concern for his job, poor judgment and potentially insubordinate.  Respondent’s interpretation was not unreasonable given Grievant’s pattern of conduct. 


Evidence of record and medical diagnosis stated that Grievant “should be able to return to work at full duty with no restriction.”  Grievant did not timely present an opposing medical diagnosis.  Grievant gave his interpretation of his doctors’ opinion.  Respondent was seeking, and repeatedly requested, medical documentation.  Grievant repeatedly failed to provide medical verification.  While Grievant may truly believe that Respondent is being unfair, it is also relevant that Grievant failed to follow through on a recognized obligation.  A leave of absence provides the proper mechanism for maintaining a position for an employee who is unable to work for medical reasons, and has exhausted all available leave.  See W. Va. Division of Personnel Administrative Rule, 143 C.S.R. 1 § 14.8(c).  


In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Respondent gave Grievant opportunity to provide requested medical evidence to justify his refusal to return to work.  At level three, Grievant highlights that the “list of specific work routine expectations” presented to Grievant on September 21, 2010, is at variance with the “job description and detail for return to work” presented to Grievant as a basis for denial of modified duties on February 28, 2011.  See G Ex. 1 and R Ex 1(p)  Basically a difference without a viable distinction.  This information in and of itself does not excuse Grievant of the duty to secure a requested medical diagnosis, nor does it explain Grievant’s repeated failure to cooperate with established procedure. 


It is recognized that Respondent had discretion in the circumstance of this case. Yet ultimately, Respondent chose to discharge Grievant.  It is not found that Respondent was being unreasonable requiring more than Grievant’s interpretation.  A written medical diagnosis is far more persuasive than Grievant’s hearsay representation of information.  Respondent has well-balanced rationale for its actions.  Grievant’s allegations of transparent pretext are not persuasive.  Grievant consistently failed to cooperate.


The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 


The circumstances presented by this grievance are analogous to the situations in Cook v. W. Va. Dep’t of Health & Human Resources, Docket No. 99-HHR-298 (Nov. 30, 1999), where the employee failed to provide evidence regarding if or when she could return to her previous job duties following an extended leave of absence, and Hayden v. Dep’t of Health & Human Resources, Docket No. 98-HHR-133 (Nov. 30, 1999), where the employee failed to communicate with his employer following the expiration of a six-month medical leave of absence for a job-related injury. In each of these cases this Grievance Board concluded that the employer had established proper cause for dismissing a state civil servant.  Respondent argues that Grievant’s failure to make any meaningful effort to comply with his employer’s requirements to document his status following multiple notifications, represents more than a trivial or inconsequential failure to comply with a technical requirement. Cf. Adkins v. Dep’t of Health & Human Resources, Docket No. 2011-1392-DHHR (Dec. 22, 2011). 


Grievant was NOT deprived of any meaningful opportunity to submit satisfactory reasons for a medical inability to return to work at full duty.  Commencing on or about November 23, 2013 forward, Grievant was absent from work without approved leave. R Ex 1(e)  Further, it is NOT established that Grievant was unlawfully deprived of a statutory medical leave of absence.
  Respondent’s decision to dismiss Grievant from employment was not arbitrary or capricious.  An employee's failure to return to duty following expiration of a medical leave of absence may provide a proper basis for the employee's dismissal from employment.  Lewis v. W. Va. Dep't of Health and Human Res., Docket No. 94-HHR-1146 (Apr. 25, 1995).


In summary, Respondent is not obligated to ignore Grievant’s failure to comply with established directives indefinitely, due to extenuating circumstances.  The Division of Personnel’s Administrative Rule gives the employer authority to verify that an employee’s absence is due to bona fide reasons.  Grievant failed to comply with Respondent’s reasonable requests, consistent with established written procedures, to properly obtain medical leave of absence status, despite being given multiple opportunities to do so. Grievant failed to follow proper procedure in maintaining (or establishing) a leave of absence. 


The following conclusions of law are appropriate in this matter:




Conclusions of Law
34. 

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).   

35. 

Non-probationary state employees in the classified service may only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Service Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W.Va. 657, 661, 600 S.E.2d 554, 558 (2004) (per curiam).  

36. 

The West Virginia Division of Personnel Administrative Rule, 143 C.S.R. 1 § 12.2(c), authorizes an agency to terminate an employee who fails to follow established agency policy for accounting for an absence from employment.

37. 

An employee's failure to return to duty following expiration of a medical leave of absence may provide a proper basis for the employee's dismissal from employment.  Lewis v. W. Va. Dep't of Health and Human Res., Docket No. 94-HHR-1146 (Apr. 25, 1995).

38. 

“It is well established that job abandonment is a valid ground for termination, even when the employee expresses a desire to eventually return to his position.  See Wolfe v. Dep't of Health & Human Resources, Docket No. 2008-1863-CONS (Mar. 4, 2010); Bachman v. Potomac State Coll. of W. Va. Univ., Docket No. 07-HE-198 (Jan. 17, 2008); Chapman v. Dep't of Health and Human Res., Docket No. 06-HHR-277 (Oct. 31, 2006).” Conley v. W. Va. Div. of Highways, Docket No. 2010-1123-DOT (Dec. 27, 2010). 

39. 

Respondent proved by a preponderance of the evidence that Grievant engaged in job abandonment as that term is used in 143 C.S.R. 1 § 12.2(c).  Thus, Respondent established a valid basis for terminating Grievant’s employment  


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: 
January 30, 2015



_____________________________








 Landon R. Brown








 Administrative Law Judge

� Dr. Prasadarao Mukkamala is a board certified physiatrist with 36 years experience of evaluating and treating musculoskeletal injuries with a certificate of excellence for impairment ratings for disability evaluation issued by the American Academy of Disability Evaluating Physicians.  Dr. Mukkamala is routinely asked to rate the impairment of Workers Compensation claimants. Dr. Mukkamala concluded that Grievant had a 7% whole person impairment resulting from the compensable injury of February 20, 2013.


�  In a letter dated September 12, 2013, titled “Supplemental Report” regarding Grievant, to America Zurich Insurance Co., (Workers Compensation Insurance Agency), Dr. Mukkamala states, in part, “I disagree with the surgical recommendation.... I again state that the claimant has reached maximum degree of medical improvement. I conclude that the claimant should be able to return to work at full duty with no restrictions.” R Ex 1(o) 


�  As a District Administrator for the Division of Natural Resources, Administrator Reeds’ district consists of 14 separate parks which he is responsible for the maintenance, security and operation thereof.  Administrator Reed has 26 years with the agency, serving in a variety of positions.  He has been a District Administrator for approximately four years.


� Respondent represented that Grievant was absent from work with DNR without approved leave from October 12, 2013, until October 31, 2013, at which time Grievant was credited with available sick and annual leave which provided him approved leave from November 1, 2013, through November 22, 2013.  R Ex 1(e)


� The park has a limited staff; however, it continues to accommodate an extremely high level of business and is in fact one of the major operations within the entirety of the West Virginia State Parks.  In various forms of communication, Respondent communicated to Grievant that the Building Maintenance Mechanic positions at Beech Fork are an integral part of the operation there, both in terms of ensuring proper upkeep of buildings and grounds, but also in maintaining them to standards required in state park policy.  Respondent tended to indicate that the park needs a full-time, active, and working employee in the role.  R Ex 1(e)


� Respondent cites evaluation report(s) of Dr. Prasadarao Mukkamala and Workers’ Compensation closure of Grievant’s claim.


� The provision for a medical leave of absence in statute states: “no permanent employee shall be discharged from the classified service for absenteeism upon using all entitlement to annual leave and sick leave when such use has been due to illness or injury as verified by a physician's certification or for other extenuating circumstances beyond the employee's control unless his or her disability is of such a nature as to permanently incapacitate him or her from the performance of the duties of his or her position. Upon exhaustion of annual leave and sick leave credits for the reasons specified herein and with certification by a physician that the employee is unable to perform his or her duties, a permanent employee shall be granted a leave of absence without pay for a period not to exceed six months if such employee is not permanently unable to satisfactorily perform the duties of his or her position.” West Virginia Code §29-6-10(12)


� In assessing the testimony presented, the undersigned used the accepted standards of assessment, but will also note there is not one broad stroke but intermingled determination(s) to be made in the circumstances of this grievance.


� Grievant presented Respondent with an application for leave without pay on the date of the predetermination meeting, January 24, 2014.  The documents presented were dated January 15, 2014, and January 23, 2014.  R Ex 1(a) and 1(b), also see G Ex 5  The application documented Dr. George Bal’s examination of January 23, 2014 and indicates that surgery is recommended.  Grievant’s hail-mary pass is acknowledged and recognized.  Respondent did not see fit to grant Grievant additional leave. See G Ex 1.  It may also be of interest to note that G Ex 7 among other information states “[o]ptions were discussed extensively with the patient and he preferred surgical treatment of his shoulder.”  Facts tend to indicate that Grievant made little to no genuine efforts to comply with Respondent’s request until he was notified that his termination was imminent. 
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