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PUBLIC EMPLOYEES GRIEVANCE BOARD

ESSA ABDULLA,



Grievant,

v. 






DOCKET NO. 2012-1354-CONS
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,


Respondent.  
DECISION

On May 12, 2012, Essa Abdulla (“Grievant”) filed a grievance against his employer, the Department of Health and Human Resources, William R. Sharpe, Jr., Hospital (“Respondent” or “DHHR”), complaining about the lack of a functioning microwave in the hospital’s Duty Room for his use as the on-call physician from Friday to Sunday.  Grievant also alleged that there was no hot water in the Duty Room and the air conditioning and heating were not working properly.  This grievance was assigned Docket Number 2012-1315-DHHR.  Also, on May 12, 2012, Grievant filed a separate grievance complaining that he was not receiving the proper pay from the Payroll Department.  This grievance was assigned Docket Number 2012-1316-DHHR.  These grievances were consolidated under Docket Number 2012-1354-CONS.


Following a Level One hearing on June 7, 2012, Christina M. Bailey, a Grievance Evaluator for Respondent, denied the consolidated grievance in a written decision issued on June 27, 2012.  Grievant appealed to Level Two on July 5, 2012.  Following mediation at Level Two on April 19, 2013, this Grievance Board erroneously dismissed the consolidated grievance.  Grievant appealed to Level Three on May 1, 2013, and the Order dismissing the grievance at Level Two was rescinded on May 14, 2013.  A Level Three hearing set for December 17, 2013 was continued, and the matter placed in abeyance while Grievant recovered from surgery.  On June 27, 2014, Respondent filed a Motion to Dismiss the grievance as moot, based upon Grievant’s retirement from public employment on March 31, 2014.  In an Order dated January 26, 2015, Administrative Law Judge Billie Thacker Catlett granted Respondent’s motion in regard to the issues contained in the matter previously identified by Docket Number 2012-1315-DHHR as moot.  However, because the issues contained in the matter previously identified by Docket Number 2012-1316-DHHR involved a claim for back pay, that portion of the motion was denied.           


This matter was subsequently transferred to the undersigned Administrative Law Judge for administrative reasons.  As previously discussed, the only remaining issues in this consolidated grievance involve Grievant’s claims for back pay, based on being docked for leaving work early on one occasion, and compensation for working beyond his normal 40-hour workweek on one or more occasions. The Level Three hearing was conducted in this Grievance Board’s office in Charleston, West Virginia.  Grievant was represented by Gordon Simmons with Local 170 of the West Virginia Public Employees Union.  Respondent was represented by Assistant Attorney General Michael Bevers. This matter became mature for decision on August 6, 2015, upon receipt of the last of the parties’ post-hearing arguments.

Synopsis

Grievant was employed by Respondent as a physician at William R. Sharpe, Jr. Hospital.  Grievant worked a 40-hour weekend shift from Friday evening through Sunday morning as the sole doctor on call to care for approximately 150 patients.  Grievant established by preponderant evidence that Respondent violated the federal Fair Labor Standards Act (“FLSA”) on one occasion when 15 minutes of Grievant’s pay was docked for leaving 10 minutes or less early at the end of his regular 40-hour weekend shift, when Grievant’s relief physician reported early, and told Grievant he could leave, if he wished.  However, Grievant failed to establish that Respondent’s one-time act of docking his pay forfeited the exemption from paying overtime to a professional employee contained in the FLSA.  Further, Grievant failed to establish a prima facie case of discrimination in regard to payment for work performed in excess of 40 hours per week by salaried, FLSA-exempt professional employees.  Thus, Respondent was not required to provide any additional compensation to Grievant on any occasions when he continued working beyond 40 hours until another physician reported for duty at the hospital.  Accordingly, this grievance will be granted, in part, and denied, in part.     
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the Level One and Level Three hearings:
Findings of Fact

1.
Grievant was employed by Respondent Department of Health and Human Resources as a medical doctor at William R. Sharpe, Jr. Hospital, a psychiatric facility operated by the Bureau of Behavioral Health and Health Facilities.    
 
2.
Grievant was hired by Respondent in 2000 to provide medical coverage for the hospital, working a continuous 40 hour weekend shift from 4:00 PM on Friday through 8:00 AM on Sunday.  At all times during Grievant’s employment, his immediate supervisor was the person serving as the hospital’s Medical Director.

3.
Ordinarily, Grievant was relieved of his duties each Sunday morning at 8:00 AM by another doctor, who would then provide medical coverage for the hospital for the remainder of the weekend.   

4.
 On an unspecified date, Grievant’s relief called in and advised that he would be reporting late.  Grievant was required to remain on duty until this physician arrived to relieve him.  On this one particular occasion, the Medical Director, Dr. Adel, was the physician scheduled to relieve Grievant, and Dr. Adel provided authorization for Grievant to be compensated at his regular hourly rate for the time he worked beyond 40 hours.


5.
On another unspecified date, the physician who was scheduled to relieve Grievant on Sunday morning called in to advise that his vehicle had collided with a deer on his way to the hospital, and he would thus be delayed in reporting for duty.  Grievant remained on duty for several hours until the relief physician could obtain alternate transportation.  Grievant was not compensated for this overtime.


6.
On one occasion, the doctor who was scheduled to relieve Grievant arrived at the hospital several minutes early, and told Grievant he could leave.  The doctor who relieved Grievant was not a supervisor in his chain of supervision.  Grievant clocked out at the time he left, approximately 10 minutes or less before 8:00 AM.  Respondent docked Grievant’s pay for 15 minutes because he did not stay in the hospital for his entire 40-hour shift.  Grievant was not given an opportunity to take annual leave, nor was there any advance notice given or disciplinary action taken.  

7.
Prior to the time that Grievant’s pay was docked, Grievant understood that he was required to remain at the Hospital until his relief arrived, so patients would have medical coverage, but he had not been warned that his pay would be docked in the event he left before the end of his shift. 

Discussion

Because the issues presented in this consolidated grievance do not involve disciplinary matters, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


Grievant alleges in his grievance that he was not paid in accordance with the requirements of the federal Fair Labor Standards Act (“FLSA”).  The grievance procedure for public employees in West Virginia defines a “grievance” to include “a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee . . . .”  W. Va. Code § 6C-2-2(i).   This Grievance Board has jurisdiction to adjudicate claims by state employees alleging violations of the FLSA, a federal statute applicable to state employees.  Belcher v. W. Va. Dep’t of Transp., Docket No. 94-DOH-341 (Apr. 27, 1995).  See generally Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).

Certain employees are exempt from the overtime provisions of the FLSA, including executive, administrative and professional personnel.  See 29 U.S.C. § 213(a) (2015).  As a physician, Grievant is included in the “professional” category of exempt employees.  Like Grievant, exempt employees are typically paid on a salaried basis.  The controlling issue in this grievance is not whether Grievant is employed in a status which is exempt from the requirements of the FLSA, but whether the employer is authorized to dock the pay of such an employee in the circumstances presented here.


In order to remain exempt from the requirements in the FLSA, exempt employees must ordinarily be paid their full salary each week.  There are only three limited exemptions from this rule, allowing deductions from the employee’s weekly salary: (1) when the employee is absent for a day or more for personal reasons; (2) in accordance with a bona fide plan, when the employee is absent for a day or more for sickness or disability; and (3) as a penalty for infractions of safety rules of major significance. 29 C.F.R. § 541.602(b)(2), (3), and (5) (2015).  See Quirk v. Baltimore County, 895 F. Supp. 773, 778 (D. Md. 1995).   

Grievant established by a preponderance of the evidence of record that his pay as a salaried, classified-exempt state employee, was docked for 15 minutes when he signed out of work less than 10 minutes before the end of his regularly scheduled weekend work shift, after his relief physician reported for duty early.  This situation does not constitute one of the allowable exceptions in the FLSA whereby an employer is authorized to dock the pay of an otherwise exempt, salaried employee for specific, limited reasons.  See Shockley v. City of Newport News, 997 F.2d 18, 24-25 (4th Cir. 1993).  Certainly, there is no contention that Grievant’s early departure after his relief physician had already reported for duty created any semblance of a safety issue.  To the extent that state rules or policies purport to add to the exceptions in the FLSA, thereby reducing employee protections in the Act, such rules and policies are preempted by federal law.  See DeKeyser v. Thyssenkrupp Waupaca, Inc., 589 F. Supp. 2d 1026 (E.D. Wis. 2006); Morales v. Showell Farms, Inc., 910 F. Supp. 244, 248 (M.D. N.C. 1995).  Therefore, Grievant has established by a preponderance of the evidence that Respondent violated the FLSA by docking his pay for fifteen minutes.


Grievant also contends that DHHR should pay him for the time he worked over his contracted 40 hours per week, because, by docking his pay, his employer has forfeited its exemption from following the FLSA.  Although there is some authority to support Grievant’s argument, the better view is that deductions have to be regular and recurring to warrant eliminating the exemption.  See Harris v. District of Columbia, 709 F. Supp. 238, 241 (D.D.C. 1989).  Grievant’s evidence failed to establish that docking the pay of Grievant and his similarly situated co-workers in DHHR is an established policy.  Rather, this appears to be a mistaken response to Grievant’s early departure on a single occasion based on an intuitive interpretation of the federal statute and regulations, without taking the time to research the issue presented.  Moreover, Grievant did not present evidence in the record to establish that the instance where he was denied additional compensation for working more than 40 hours in one week occurred subsequent to the date when his pay was docked.  Accordingly, where an employer does not take deductions based on reasons other than those permitted under the FLSA on a regular and recurring basis, the statutory exemption from paying overtime for hours worked in excess of 40 per week remains intact.  See Quirk, supra, at 783. See also Meringolo v. City of New York, 908 F. Supp. 160 (S.D. N.Y. 1995).

Grievant also asserts that he was the victim of discrimination, claiming that other salaried exempt Sharpe Hospital employees receive overtime compensation when they work additional hours.  The grievance procedure for public employees defines “discrimination” as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a prima facie claim of discrimination under the grievance statute, an employee must prove:


(a)
that he or she has been treated differently from one or more 
similarly-


situated employees;


(b)
that the different treatment is not related to the actual job responsibilities 


of the employees; and


(c) 
that the difference in treatment was not agreed to in writing by the 



employee.

Simons v. W. Va. Div. of Highways, Docket No. 2012-0864-DOT (Jan. 31, 2013).  See Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004).  See also Hammond v. W. Va. Dep’t of Transp., 229 W. Va. 108, 727 S.E.2d 652 (2012) (per curiam).  Grievant’s evidence regarding the circumstances under which other salaried employees may receive overtime compensation was too vague and generalized to establish that any of these employees were similarly situated to Grievant.  Indeed, the evidence suggested that, similar to the occasion when Grievant stayed over because his supervisor was delayed in relieving him, other employees, whose supervisors follow the employer’s policies and request overtime pay for a salaried exempt employee who must work beyond a 40-hour week in certain circumstances to maintain the appropriate level of patient care, receive additional compensation.  However, there was no credible evidence that other salaried exempt employees who elect to work additional hours without obtaining appropriate supervisory approval receive any additional compensation.  Accordingly, Grievant failed to establish an essential element of a prima facie case of discrimination.      


Therefore, Grievant established that his pay was improperly docked for 15 minutes and he is entitled to back pay for that amount of time.  The remaining allegations in this consolidated grievance were not established, and no further relief may be awarded.

      
 The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
This Grievance Board has jurisdiction to adjudicate claims by state employees alleging violations of the federal Fair Labor Standards Act (“FLSA”).  Belcher v. W. Va. Dep’t of Transp., Docket No. 94-DOH-341 (Apr. 27, 1995).  See generally Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).


3.
Under the FLSA, exempt employees must ordinarily be paid their full salary each week.  There are only three limited exemptions from this rule, allowing deductions from the employee’s weekly salary: (1) when the employee is absent for a day or more for personal reasons; (2) in accordance with a bona fide plan, when the employee is absent for a day or more for sickness or disability; and (3) as a penalty for infractions of safety rules of major significance. 29 C.F.R. § 541.602(b)(2), (3), and (5) (2015).  See Quirk v. Baltimore County, 895 F. Supp. 773, 778 (D. Md. 1995).

4.
Respondent docked Grievant’s pay for 15 minutes when he left work approximately 10 minutes prior to the end of his regular 40-hour weekend shift in violation of the minimum pay requirements in the FLSA.  See Shockley v. City of Newport News, 997 F.2d 18, 24-25 (4th Cir. 1993).

5.
Grievant did not establish by a preponderance of the evidence that Respondent improperly docked his pay on a regular and recurring basis, or that Respondent docked his pay before failing or refusing to pay him for working in excess of his regular 40-hour workweek, so as to forfeit the exemption from paying overtime to a salaried professional employee.  See Quirk, supra, at 783. See also Meringolo v. City of New York, 908 F. Supp. 160 (S.D. N.Y. 1995).


6.
The grievance procedure for public employees defines “discrimination” as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a prima facie claim of discrimination under the grievance statute, an employee must prove:


(a)
that he or she has been treated differently from one or more 
similarly-


situated employees;


(b)
that the different treatment is not related to the actual job responsibilities 


of the employees; and


(c) 
that the difference in treatment was not agreed to in writing by the 



employee.

Simons v. W. Va. Div. of Highways, Docket No. 2012-0864-DOT (Jan. 31, 2013).  See Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004).  See also Hammond v. W. Va. Dep’t of Transp., 229 W. Va. 108, 727 S.E.2d 652 (2012) (per curiam).  


7.
Grievant failed to establish a prima facie case of discrimination in regard to his claims that other similarly situated employees were paid overtime when working more than 40 hours per week in comparable circumstances.
         


Accordingly, this grievance is GRANTED to the extent that Respondent improperly docked Grievant’s pay for 15 minutes.  Respondent is hereby ORDERED to pay back pay to Grievant for the 15 minutes of improperly docked pay, and to pay prejudgment simple interest on this back pay at the statutory rate currently set in W. Va. Code § 56-6-31.  All other claims in Respondent’s consolidated grievance are DENIED, and no further relief is awarded.   

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  August 12, 2015  
 

 
    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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