THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
LYNN A. DOEBRICH,


Grievant,

v.







Docket No. 2015-1227-WooED
WOOD COUNTY BOARD OF EDUCATION,


Respondent.

DECISION

Grievant, Lynn A. Doebrich, filed an expedited level three grievance against her employer, Respondent, Wood County Board of Education, dated May 4, 2015, stating as follows: 
[f]or the reasons more fully stated on the accompanying Exhibit A, which is incorporated by reference, Grievant, who subject to a reduction in force, was not considered an applicant for a newly created position, for which she was qualified, known to exist prior to February 15, 2015, for the ensuing school year before posting and filling such vacancies, in violation of WV Code 18A-4-7a. 
As relief sought, 
Grievant prays that she be awarded one of the newly created positions (one of which was given to the daughter of a currently sitting member of the Wood County Board of Education) for which she was qualified, and all back pay or other economic loss sustained by her as a result of this wrongful conduct.  
A level three hearing was conducted by the undersigned administrative law judge on September 25, 2015, at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person and by counsel, Patrick E. McFarland, Esquire.  Respondent appeared by counsel, Aaron C. Boone, Esquire, Bowles Rice, PLLC.  This matter became mature for decision on November 3, 2015, upon receipt of Respondent’s proposed Findings of Fact and Conclusions of Law.
    
Synopsis

Grievant was employed by Respondent as an Attendance & Home Services Consultant.  Her position was eliminated through a reduction in force in February 2015.  Soon thereafter, two half-time positions were posted to be filled before the end of the school year.  Grievant did not apply for either position, and was not selected for the same.  Grievant argues that Respondent was required to automatically make her an applicant for the positions because her position had been eliminated.  Respondent asserts that it had no such duty because the positions were not vacant for the ensuing school year; they were vacancies to be filled in the current school year.  Grievant failed to prove her claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact

1.
Grievant was employed by Respondent as an Attendance & Home Services Consultant.  However, Grievant’s position was eliminated in February 2015 due through a reduction in force.


2.
Julie Bertram is the Director of Health Education Services for Wood County Schools.  Ms. Bertram was responsible for overseeing the implementation of the “Now is the Time Project AWARE State Educational Grant” in Wood County.  


3.
On January 27, 2015, Julie Bertram gave a presentation on the Project Aware Grant to the Respondent Board at one of its regularly scheduled meetings.  During this presentation, Ms. Bertram announced that three positions would be hired as a result of the grant:  Local Education Agency (“LEA”) Coordinator, Local Education Agency (“LEA”) First Aid Trainer/Coordinator, and Local Education Agency (“LEA”) Project Evaluator.  

4.
In or about February 2015, Kelli Holmes was selected to fill the position of LEA Coordinator, a full-time position, and was to begin work during the current school year.  However, Respondent did not approve Ms. Holmes’ transfer into the position until April 21, 2015, and such was not effective until April 27, 2015.  

5.
The notices of vacancy for the positions of LEA First Aid Trainer/Coordinator and LEA Project Evaluator were posted at Wood County Schools on or about February 26, 2015.  These were to be half-time positions funded through the Project Aware Grant.  Further, these positions were to be filled immediately, and those hired were to begin work during the current school year.  These postings indicated that applications would be accepted from February 27, 2015, through March 6, 2015.  The time period during which applications would be accepted was extended until March 9, 2015, because inclement weather had closed schools on or about March 5, 2015.     

6.
The two half-time LEA position vacancy notices were posted on the Wood County Schools website, as well as being physically posted in kiosks throughout the schools and in the administration building.  Further, when the deadline for submitting applications was extended, Wood County Schools notified all employees of the same through a recorded message from the telephone callout system.


7.
There were a number of applicants for the two half-time LEA positions.  However, Grievant did not apply for either one.  Applicants for the positions were interviewed; however, it is unclear from the record when the interviews occurred and who conducted them.
 

8.
Travis Smith was the successful applicant for the LEA Project Evaluator position.  Ashlee Davis was the successful applicant for the LEA First Aid Trainer position. 


9.
At the time Travis Smith applied for the half-time LEA position, he was working as a truancy worker in the Attendance Department, and his position had been eliminated just as Grievant’s.  To accept the half-time LEA position, he had to resign his truancy worker position because the LEA work was to begin in April, and his truancy worker contract did not end until the end of the school year.  

10.
The Board approved Travis Smith’s transfer from his position as a truancy worker to LEA Project Evaluator on April 21, 2015, to be effective April 27, 2015.  On that same day, the Board approved Ashlee Davis’s appointment to the position of LEA Youth/Mental Health/First Aid Coordinator to be effective April 27, 2015.
  Mr. Smith and Ms. Davis have remained in these positions since their hiring.  

11.
 Grievant was not automatically made an applicant for the two half-time LEA positions.  As Grievant was not an applicant for the two half-time LEA positions, she was not considered for the jobs.  

12.
The West Virginia Department of Education informed Wood County that it had been awarded the Project Aware Grant by letter dated October 15, 2014.  However, Wood County did not receive the grant funding needed to implement the program and fill the three positions until January 2015.  This delay in receiving the funding caused Wood County to be behind in implementing the program.  Further, the three positions needed to be filled in the spring of 2015 in order to meet grant requirements.
    
Discussion
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant argues that Respondent was required to make her an applicant for the two half-time LEA positions because her position had been eliminated through reduction in force.
  Grievant did not apply for either position, and such is not disputed.  Respondent argues that it was not required to automatically make Grievant an applicant for the two half-time LEA positions because those two positions were not vacant for the ensuing school year; they were vacant and being filled for the current school year.  
West Virginia Code § 18A-4-7a states, in part, as follows:  

(k) Whenever a county board is required to reduce the number of professional personnel in its employment, the employee with the least amount of seniority shall be properly notified and released from employment pursuant to the provisions of section two [18A-2-2], article two of this chapter.  The provisions of this subsection are subject to the following: . . . (2) Notwithstanding any provision of this code to the contrary, all employees subject to release shall be considered applicants for any vacancy in an established, existing or newly created position that, on or before February 15, is known to exist for the ensuing school year, and for which they are qualified, and upon recommendation of the superintendent, the board shall appoint the successful applicant from among them before posting such vacancies for application by other persons . . . .
W. Va. Code § 18A-4-7a(k)(2).  Further, West Virginia State Department of Education Legislative Rule Title 126, Series 126, entitled “Procedures for Designated Hiring and Transfer of School Personnel (5000)” provides, in part, the following:
All employees subject to release shall be considered applicants for any vacancy in an established, existing or newly created position that, on or before February 15, is known to exist for the next ensuing school year, and for which they are qualified, and upon recommendation of the superintendent, the board shall appoint the successful applicant from among them before posting such vacancies for application by other persons.  This provision shall not preclude a county board of education from posting and filling vacancies that exist in the current school year nor shall it supersede or alter the operation of W. Va. Code § 18A-4-8f or W. Va. Code § 18A-4-8i.
W.Va. Code St. R. § 126-126-12.1 (2013)(emphasis added).
  The half-time LEA positions were newly created positions first announced in January 2015; however, they were not posted until February 26, 2015.  These two vacancies were to be filled during the current, 2014-2015, school year, pursuant to grant requirements.  As such, the positions would not be vacant for the ensuing 2015-2016 school year.  Ideally, the positions would have been posted and filled much earlier in the year, but the funding had been delayed.  The two positions were filled in April 2015, and those hired began working immediately thereafter.  No evidence has been presented to suggest otherwise.  As the two half-time LEA positions vacancies were for the current school year instead of the ensuing school year, Respondent had no duty to automatically make Grievant an applicant for them.  However, Grievant could have applied for the positions, and if she had, she would have been considered for the same.  Grievant argues that she did not know of the vacancies, in part, because she had been out of state due to a death in her family.  While the undersigned certainly can sympathize with Grievant, Respondent did everything it could to make the vacancies known to potential applicants.  Notices of the vacancies were physically posted at kiosks in the schools, digitally on the website, and employees were telephoned about the posting extension.  Further, a month before the vacancies were posted, the positions were announced at a regular Board meeting, and they were mentioned in a subsequent article about Project Aware that appeared in the local newspaper.  Respondent had no duty to reach out to Grievant individually and inform her of the vacancies.  Therefore the grievance is DENIED.

Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W.Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
“Whenever a county board is required to reduce the number of professional personnel in its employment, the employee with the least amount of seniority shall be properly notified and released from employment pursuant to the provisions of section two [18A-2-2], article two of this chapter.  The provisions of this subsection are subject to the following: . . . (2) Notwithstanding any provision of this code to the contrary, all employees subject to release shall be considered applicants for any vacancy in an established, existing or newly created position that, on or before February 15, is known to exist for the ensuing school year, and for which they are qualified, and upon recommendation of the superintendent, the board shall appoint the successful applicant from among them before posting such vacancies for application by other persons . . . .” W. Va. Code § 18A-4-7a(k)(2).  

3.
Grievant failed to prove by a preponderance of the evidence that Respondent was required to automatically make her an applicant for the two newly created half-time LEA positions that were posted in February 2015, and filled in April 2015.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: November 19, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� Grievant’s counsel did not submit proposed Findings of Fact and Conclusions of Law. Further, at the commencement of the level three hearing, counsel for Grievant indicated that the facts of this case were not in dispute.  Given this, the undersigned gave the parties an opportunity to submit stipulations of fact; however, none have been received.


� Grievant initially grieved the reduction in force, but later withdrew her grievance.  The instant grievance does not challenge the reduction in force.  


� The telephone system records indicate that Grievant’s telephone number was called with the message, and that the call was answered.  While the call may have been answered, there is no evidence that Grievant, herself, answered it.  Grievant has denied receiving the call.  


� At level three, Grievant clarified that she was not qualified for the position of LEA Coordinator, and was not seeking the same.  Grievant alleges that she was qualified for the two half-time LEA positions, and Respondent should have made her an applicant for them.   


� See, Grievant’s Exhibit 11, Board Meeting Agenda.


� See, testimony of Kelli Holmes and Julie Bertram.  


� Grievant is not challenging her reduction in force in this grievance.  


� See, Respondent’s Exhibit 1.
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