WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DENISE HOKE,



Grievant,

v.







     Docket No. 2015-1088-LinED

LINCOLN COUNTY BOARD OF EDUCATION,


Respondent.

DISMISSAL ORDER


Grievant, Denise Hoke is employed by Respondent, Lincoln County Board of Education, (“Board”). Her position is multi-classified as Clerk II/Accountant II.  By form dated March 27, 2015, Ms. Hoke filed a grievance alleging the following:
WV § 18A-4-8b; reclassification 6C-2-2 discrimination Grievant is requesting reclassification to Executive Secretary/Coordinator.  Position previously classified as Executive Secretary/Coordinator. Duties have remained substantially similar.  Duties also substantially similar to others with the same titles. Answers directly to the treasurer.

As relief, Grievant seeks “Reclassification as well as back pay, seniority and all the related benefits.”


A conference was held on April 21, 2015, and a decision denying the grievance was issued the next day. Grievant filed an appeal to level two, dated April 27, 2015. On May 8, 2015, Respondent filed a Motion to Dismiss the grievance alleging it was barred by the doctrine of res judicata, or in the alternative, that it was untimely filed. Grievant filed a response to the motion dated, June 4, 2015.

A telephonic hearing was scheduled to hear the motion for July 2, 2015. Unfortunately, Grievant’s representative was unable to appear due to serious circumstances beyond his control.  An Order was entered on July 10, 2015, informing the parties that the Motion would be decided based upon the pleadings which had been submitted. This matter is now mature for a ruling on the motion.
Synopsis


Grievant previously filed a virtually identical grievance and did not appeal an adverse level one decision.  Grievant can rely on the concept of a continuing grievance to contest the classification of her position at any time, but only once. After that the grievance is no longer timely filed. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Denise Hoke, is employed by Respondent, Lincoln County Board of Education, (“Board”). Her position is multi-classified as Clerk II/Accountant II.  

2.
Ms. Hoke filed a grievance form dated February 25, 2014, which specifically alleged the following:
Statement of Grievance:

WV § 18A-4-8b; reclassification 6C-2-2 discrimination Grievant is requesting reclassification to Executive Secretary/Coordinator. Position previously classified as Executive Secretary Coordinator. Duties have remained substantially similar. Duties also substantially similar to others with the same titles.

Relief Sought: 
Reclassified as well as back pay, seniority and all other related benefits.


3.
Following a level one conference which was held on March 10, 2014, a decision denying the grievance was entered on March 12, 2014.  Grievant appealed this decision to level two on March 20, 2014.


4.
A level two mediation was scheduled for June 4, 2014.  On that date Grievant, through her representative informed the Grievance Board that she wished to withdraw her grievance. An order dismissing the grievance was entered on June 5, 2014.
No further action was taken with regard to this grievance.

5.
A March 27, 2015, Ms. Hoke filed a second grievance alleging the following:

Statement of Grievance:

WV § 18A-4-8b; reclassification 6C-2-2 discrimination Grievant is requesting reclassification to Executive Secretary/Coordinator.  Position previously classified as Executive Secretary/Coordinator. Duties have remained substantially similar.  Duties also substantially similar to others with the same titles. Answers directly to the treasurer.

Relief Sought:

Reclassification as well as back pay, seniority and all the related benefits.


6.
The statement of grievance and the relief sought in the 2015 grievance is identical to that in the original grievance with the exception of the additional phrase, “Answers directly to the treasurer.”  At the level one conference held on April 21, 2015, Grievant stated that this was essentially the same grievance which she had filed in 2014.
Discussion

Respondent filed a Motion to Dismiss this grievance on May 8, 2015, arguing that this grievance was untimely filed and/or barred by the doctrine of res judicata.  “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  Timeliness and res judicata are affirmative defenses, and the burden of proving any affirmative defense by a preponderance of the evidence is upon the party asserting the defense.  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 3 (2008). 
Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. See Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See also Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).
To be considered timely, and, therefore, within the jurisdiction of the Grievance Procedure, a grievance must be timely filed within the time limits set forth in the grievance statute.  If proven, an untimely filing will defeat a grievance and the merits of the grievance to be addressed.  Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997), aff’d, Circuit Court of Kanawha County, No. 97-AA-110 (Jan. 21, 1999).

West Virginia Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1).  Further, West Virginia Code § 6C-2-4(a)(1) sets forth the time limits for filing a grievance, stating as follows:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . . 

W. Va. Code § 6C-2-4(a)(1).   SEQ CHAPTER \h \r 1The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm'n, 180 W. Va. 634, 378 S.E.2d 843 (1989).  

However, as in this case, a grievance contending that an employee is misclassified may be filed at any time (but only once) while the Grievant remains in the classification, and relief is limited to fifteen days prior to the initiation of the grievance at level one.  See Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995); Nicholson v. W. Va. Dep’t of Health and Human Res. and Div. of Personnel, Docket No. 07-HHR-210 (Nov. 20, 2008).  “While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee can contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).” Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooED (Feb. 5, 2015) (Citing, Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000).  

In this matter, there is no dispute that Ms. Hoke filed a grievance in 2014, contesting the classification of her position as Clerk II/Accountant II.  For whatever reason, the grievance was withdrawn and dismissed prior to the scheduled level two mediation. The present grievance was filed roughly a year later making the same allegations and seeking the same relief. Grievant does not assert that her duties have changed since she filed her previous grievance thereby rendering her further misclassified.  While a misclassification can be grieved at any time while an employee remains in the classification, the law is clear that such may only be grieved once.  A grievant may only once rely upon the continuing grievance provision of the statute to render her misclassification grievance timely. Harris v. Wood County Bd. of Educ., supra. The fact that Grievant previously grieved this same alleged misclassification, and that such progressed to level two of the grievance process, makes the instant grievance untimely filed.

Grievant makes the additional argument that the Motion to Dismiss should not be considered prior to the grievance proceeding to level three. However, the grievance procedure statute requires that “[a]ny assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  Had the Respondent waited to assert this defense until level three it would have been barred by the statute.  It was appropriate pursuant to the statute for an Administrative Law Judge who was not assigned to conduct the mediation to hear and decide the motion at level two. As stated earlier, “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008). 
Ultimately, Grievant has demonstrated no reason why she should be excused from filing her grievance within the applicable timelines.  Therefore, the Respondent’s Motion to Dismiss must be GRANTED.
  
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  


2.
Timeliness and res judicata are affirmative defenses, and the burden of proving any affirmative defense by a preponderance of the evidence is upon the party asserting the defense.  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 3 (2008).  

3.
Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. See Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See also Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).
4.
“Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . .” W. Va. Code § 6C-2-4(a)(1).  

5.
A grievance contending that an employee is misclassified may be filed at any time (but only once) while Grievant remains in the classification, and relief is limited to fifteen days prior to the initiation of the grievance at level one.  See Syl. Pt. 5, Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (W. Va. 1995); Nicholson v. W. Va. Dep’t of Health and Human Res. and Div. of Personnel, Docket No. 07-HHR-210 (Nov. 20, 2008).  

6.
“While it is true that misclassification is a continuing violation, there are limits to a grievant’s attempts to gain relief.  The West Virginia Supreme Court has held that an employee can contest a misclassification at any time, but only once.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).” Harris v. Wood County Bd. of Educ., Docket No. 2014-1496-WooED (Feb. 5, 2015) (Citing, Ashley v. W. Va. Bureau of Senior Services and Div. of Personnel, Docket No. 00-BSS-506 (Aug. 1, 2000).

7.
Respondent has proved by a preponderance of the evidence that this grievance was untimely filed.  Grievant has not proven that there was a recognizable excuse for not filing within the statutory timelines.

Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 27, 2015.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Since the grievance is dismissed as untimely filed, the issue of res judicata will not be discussed herein.,  See Harris v. Wood County Bd. of Educ., supra (Citing, Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997)).
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