THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
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Division of Juvenile Services/
Lorrie Yeager Jr. Juvenile Center,


Respondent.

DECISION


Grievant, Harlan Leroy Lott, is employed by Respondent, Division of Juvenile Services at Lorrie Yeager Jr. Juvenile Center.  On May 30, 2014, Grievant filed this amended grievance
 against Respondent protesting his disciplinary demotion from a Correctional Officer IV (“CO IV”) to a Correctional Officer II (“CO II”).  For relief, Grievant seeks: “Re-instated as Correctional Officer IV/Chief of Security at Lorrie Yeager Jr. Juvenile Center; lawyer fees, pay increase, any and all punitive damages incurred.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held over four days on January 29, 2015, March 10, 2015, March 11, 2015, and May 21, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Andrew J. Katz, The Katz Working Families’ Law Firm, L.C.  Respondent was represented by counsel, Melissa L. Starcher, Assistant Attorney General.  This matter became mature for decision on July 13, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis


Grievant was demoted from his position as the Chief Security Officer
 at Lorrie Yeager Juvenile Center following a riot that occurred at the center.  Grievant was accused of failures in judgment and leadership relating to the riot.  Grievant was also accused of multiple other supervisory failures that occurred prior to the riot for which he had never been notified or given an opportunity to correct.  Ultimately, Respondent failed to prove the majority of the allegations against Grievant.  The few mistakes Respondent did prove Grievant made do not justify his demotion from his position.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant served as the Chief Security Officer (“CSO”) at Lorrie Yeager Jr. Juvenile Center (“LYJC”) for twelve years.  Grievant was classified as a Correctional Officer IV (“CO IV”), with the rank of Sergeant.    
2. LYJC is a coed juvenile correctional center that houses criminal juveniles, which are referred to as “residents.”  At the relevant time, the facility housed eighteen residents.  Janet Haines was the Facility Director.       
3. On February 18, 2014, a riot occurred at LYJC, which resulted in an injury to the ankle of a correctional officer, other minor injuries to residents and correctional officers, and extensive property damage to the facility.
  The riot involved six residents and lasted one hour and thirty-two minutes.  There were four male residents involved, CW, AT, DK, and BW and two female residents involved, AA and BJ. 
      
4. On the day of the riot, sometime after lunch, CO II Clarissa Hill intercepted contraband love letters between CW and AA and AT and BJ, four of the residents who were later involved in the riot.  The residents were going to be charged for the contraband and were very upset.  
5. Also on the day of the riot, resident MF reported to CO II Jeffrey McCrady that residents CW, DK, and AT were planning a disturbance in a stairwell to attempt to escape.  CW and DK are the same residents from whom the letters had been confiscated earlier in the day.  MF had requested to be placed in protective custody due to previous threats made by CW and DK and had been segregated from the other residents for several days.  Although MF was segregated, it was still possible for him to communicate with other residents.  MF was not able to say when this disturbance was supposed to take place and he stated that his information was several days old. 

6. Sometime between 5:15 p.m. and 5:25 p.m., CO II McCrady contacted Grievant to relay the report of MF of the planned disturbance.  Grievant then interviewed MF himself, and MF reported to Grievant essentially what he had reported to CO II McCrady.   
7. Grievant did not believe MF to be credible.  MF was making complaints on the same residents from whom he had sought protection.  MF did not have much specific information and his information was days old.  Grievant also believed that MF had a history of exaggeration.  Grievant did not completely discount MF’s report, but he did not believe it was likely that anything would happen.
8. Residents frequently complain and make reports on each other.  Most of the time, reported behavior does not actually occur.   
9. After speaking with MF, Grievant told CO II McCrady to call Director Haines and him if anything happened.  Grievant’s shift was ending and Grievant left the facility.  Grievant did not interview the residents MF claimed were going to cause a disturbance, or discuss the allegation with any of the officers that were on shift that evening. 
10. On the drive home, Grievant called CO IIs Joshua Lott, Brittany Greynolds, and Jacob Lowe, who were not scheduled to work that evening, to give them a “heads up” because there was a rumor of disturbance.  Grievant stated that he called these three officers because they were the only ones he knew would answer the phone and respond if necessary.  
11. CO II Hill stayed past the end of her shift at 6:00 p.m. to finish the paperwork on the seizure of the love letters, but she was planning to stay anyway because she “knew something was going to happen” because she “could feel the tension and the way the residents were acting.”  CO II McCrady had also told CO II Hill that there was a riot coming.  CO II Hill heard a resident say that he could “take” the officers.  CO II Tibbs was also concerned about the tension and asked CO II Hill and CO II Brian Miller to stay after their day shift ended.  
12. The riot occurred in the dayroom, and several surrounding rooms.  The dayroom is a large room with tables and recreational equipment, including a foosball table, ping pong table, and TV.  All residents were in the dayroom. On the floor were COIIs Brian Miller, Loretta Peters, and Timothy Tibbs, and CO I, Joshua Curfman.  CO II Hill was in the dayroom, but she was still working on the paperwork regarding the love letters. CO II Robert Boyce was stationed in the control room.  The riot began at 6:42 p.m. when officers approached CW as he was sitting at a table in the dayroom.  CW jumped up from the table, yelling at the officers.  He walked several feet away, ripped off his shirt, and then began throwing chairs at the officers.  Within seconds, others had joined in and began running around the room, throwing chairs and turning over tables.  Residents who were not participating in the riot were cleared from the room.  Although officers and a correctional counselor attempted to control the situation for several minutes, the riot continued to escalate and the officers were hit with flying chairs, shoved tables, and other thrown objects.  There were four rioters and only four officers.  Officers do not carry weapons, so the only means of control of the residents would have been physical restraint, which was not possible with the number of officers to rioters.  The rioters were physically stronger than at least one of the officers.  Officer Peters attempted to block one of the rioters with a chair, and the rioter easily ripped the chair from her hands.  After approximately five minutes, all staff retreated from the day room.

13. The rioters were confined to the dayroom and the three staff offices and laundry room located directly off the dayroom.  The rioters proceeded to destroy everything in the rooms they could access, breaking windows, tearing down ductwork and sprinklers, spilling soap and other items from the laundry room, breaking the recreational equipment, and destroying files from the staff offices.  The rioters fashioned weapons from the broken metal poles from the foosball table and the broken glass.  The rioters used the metal poles to break glass to gain entry to the locked staff offices.  The rioters were able to access scissors and restraints from the offices.  The rioters used a small table and then a ping pong table to ram an outside door, which lead to an outside areas bounded with razor wire fencing, but were unsuccessful in opening the door.  Their intent did not appear to be escape, but, rather, to cause as much damage as possible.        
14. The officers observed the rioters from the second floor tier overlooking the day room as they rioted.  The second tier overlooks the dayroom with large windows.  The rioters continued to scream at, threaten, and mock the officers.  The rioters threw debris and shackles at the glass with enough force to crack the glass.          
15. CO II Boyce called 911 from the control room, and law enforcement officers from the Parkersburg City Police and the County Sheriff’s Office responded, including the Parkersburg City Chief of Police, Joe Martin.  
16. CO II Hill called Grievant, who instructed her to call all staff to report and Grievant immediately returned to the facility, arriving at approximately 7:15 p.m.
17. CO IIs Lott, Greynolds, and Lowe, who Grievant had called to be prepared, were called and did respond to the facility.  Cpl. Curtis Jones also responded to the facility and arrived last, at 7:57 p.m.
18. When Grievant arrived, the rioters already had makeshift weapons and were still actively threatening the officers.  The officers who were on site were very concerned about the situation.  One of the officers was crying and was too emotional to be effective in any effort to take back the dayroom.  Grievant was afraid that, because she was small, CO II Hill would be overpowered if she participated in retaking the dayroom.  
19. DJS correctional officers are not authorized to use and do not have weapons or defensive spray.  If the correctional officers were to retake the room without the assistance of law enforcement, they would be required to do so without weapons of any type.  The only equipment available to officers would be their protective gear and mechanical restraints.  

20. There were only five sets of protective gear, and Grievant and most of the officers did not believe that the gear would adequately protect against the rioters’ weapons.  The protective gear was too small to fit CO II Lowe and ill-fitting in general.  The protective gear left arms, the back of the legs, and part of the neck exposed.    
21. DJS did not have any riot training available prior to this riot.  The only training that was offered for correctional officers that might be applicable to the situation was room entry training.  Riot control is different than room entry.  
22. For the majority of the time Grievant was in command during the riot, there were not enough officers on site to safely retake the dayroom.  By the time enough officers had arrived, Director Haines had also arrived and was in command, not Grievant.       
23. Although law enforcement officers were present during the riot, they took no action to control the riot, and Chief Martin stated that he would not take action unless it was approved from the central office.  Chief Martin recorded the riot on his cell phone.

24. The law enforcement officers had already been allowed into the facility before Grievant arrived.  When Grievant spoke with law enforcement, Chief Martin was recording the riot on his cell phone.  Grievant did not instruct the Chief to stop recording.  When the Chief asked while he was recording if there was a policy to follow in the situation, Grievant stated that there was no policy.  Grievant was concerned that Chief Martin was only there for the publicity and he was concerned about sharing the security procedures because they were supposed to be confidential.   
25. Grievant was in command from the time he arrived until Director Haines arrived.  Before Grievant arrived, he had instructed CO II Hill to call in all staff.  After Grievant arrived, while he was in command, he attempted to get instructions from central office personnel, dispatched personnel to shut off the water and secure doors when the rioters broke a sprinkler head, he communicated with law enforcement, and he attempted to negotiate with the rioters three times.  It is unclear when Director Haines arrived, but once she arrived Grievant provided information to Director Haines for her decision.    
26. In his third negotiation with the rioters, Grievant told them to drop their weapons and gather in the center of the room, which the residents did.
27. Director Haines conferred with Grievant and gave the command to retake the room after Grievant stated that the rioters had calmed down enough that it would be safe to retake the room.
28. Officers suited up in the protective gear and an unspecified number of officers entered the dayroom to restrain the rioters.  Several officers entered the dayroom without protective gear, including Grievant.
29. As the officers entered to retake the dayroom, the rioters had put down their weapons and were seated in the center of the room.  Some had put restraints on themselves.  

30. Following the restraint of the rioters, officers gathered in the dining hall for debriefing.  Director Haines ordered that some of the rioters be transferred from the facility immediately.  Director Haines specifically ordered Grievant to participate in transfer of the instigating rioter, CW.  
31. Residents were not properly medically evaluated following the riot.  

32. Grievant worked over thirty hours without sleep as a result of the riot.

33. Following the riot, Investigator Kathleen Faber conducted an investigation.  The investigation included recorded interviews with eighteen staff members and contractors, twenty incident reports, recorded interviews with some residents, multiple video recordings, and other documents.  None of the recordings or the incident reports were provided to the undersigned at level three.  Investigator Faber prepared a report summarizing her interviews and other evidence and offering her conclusions. 

34. Investigator Faber found that Director Haines had violated multiple policies, had failed to control the situation, and had to be ordered to report to the facility when she failed to do so upon being notified of the riot.

35.  Investigator Faber found that Grievant had violated policy when he discounted MF’s report of a possible disturbance, left the facility, and failed to notify Director Haines.  She further found that Grievant had violated policy in failing to respond immediately to an emergency situation, stating that he failed to control the situation, and that he should not have delayed waiting on central office approval to retake the dayroom.  Investigator Faber concluded that there was an hour delay due to Grievant’s failure and that “[d]uring this time the damages that occurred were immense.”  Although Respondent in this action asserts that Grievant should not have participated in the transport of CW, Investigator Faber commended Grievant for his participation in the transport. 
36. A predetermination conference was held between DJS Acting Director Stephanie Bond
 and Grievant on April 23, 2014 to discuss Grievant’s “neglect of supervisory responsibilities.”  Grievant stated that a lot of what happened was out of his control and that he had done all he was told to do.  
37. By letter dated May 15, 2014, Director Bond informed Grievant that he would be demoted with prejudice from a CO IV to a CO II “because of your neglect of supervisory and security responsibilities which has resulted in my loss of confidence in your ability to discharge the functions of your position, and which has undermined the efficient operation of the Lorrie Yeager Juvenile Center. . . .”   Director Bond states further:  
As a sergeant, you are employed to perform security work at the LYJC, a State correctional institution, of the Division of Juvenile Services (DJS).  You are expected to provide for the security of the facility, maintain control over the residents, provide for the residents’ welfare while encouraging their rehabilitation within the structured programs of the facility, and protect the employees and general public.  Your actions and poor judgment, as described below, have not only compromised the security of the facility, but also your leadership position with the residents and staff.  Therefore, I conclude that you have failed to fulfill the duties and responsibilities of your position as a sergeant. 

38. Ms. Bond then explained in detail six specific areas of alleged deficiency:  
· On July 30, 2013, Director Janet Haines met with you to ensure that residents were not being secured between 6am and 8pm per the court order, even for bathroom breaks.  More specifically, the order stated that “residents shall be out of the rooms and involved in programming for most of each waking day (from six a.m. until at least eight p.m.) on both weekdays and weekends.  Except for sleeping hours, youth shall spend their time out of their rooms, engaged in program activities, and shall not be confined to rooms whether doors are open or closed.” On August 26, 2013, Director Haines issued you a memo regarding security issues and directed you to  meet with your staff and ensure compliance with the court order.  You met with your staff regarding this issue and others on August 14, 2013, prior to Director Haines memo.  Yet, during a facility audit conducted in between February and April of 2014, it was determined that compliance with the court order regarding security procedures had not occurred.

· On February 18, 2014, six residents staged a riot in the downstairs day room of the facility and proceeded to destroy and damage state property.  This continued for approximately 2 ½ hours.  During this time frame, you talked with the residents on the radio, but made no other attempts to control the situation.  Your lack of preparation and leadership during this situation compromised the safety of all involved and cannot be tolerated.

· As Chief of Security for LYJC, you were to ensure certain policies and/or procedures were implemented, including the creation of a security manual and the provisions of training to your staff regarding the manual.  At the time of the riot, you informed the Chief of Police that LYJC did not have a security manual, nor were the officers aware that such a manual existed.  After the riot, the manual was located and was not up-to-date.  You also told the Chief of Police that DJS did not have policy on how to deal with a major disturbance or hostage situation.  The aforementioned statements are not only untrue, but are also indicative of your incompetence pertaining to your most essential job responsibility – security.

· As Chief of Security for LYJC, the following issues were also brought forth during the investigation:

· Resident movement – multiple residents were allowed to go up and down the stairwell together without escort; individual and group movement at the facility was not supervised properly.

· Master count board for residents – was not utilized

· Medical assessment follow-up after riots/restraints – residents did not receive medical assessment when they were restrained after the riot or prior to their transfer from the facility.

· You were informed by a resident prior to the start of the riot on February 18, 2014 that three other residents were going to start a riot.  You dismissed the allegation because you felt it had no merit and told an officer that “if anything happens call Janet Haines”.  This disregard for a serious security concern shows poor judgment as Chief of Security.
· Searches/Control of Contraband – searches of the resident rooms were rare; a facility wide search had not been conducted in over a year.

39. Director Bond had felt there was a general lack of leadership at LYJC since she began as Acting Director in 2013.  She had received complaints about the leadership at LYJC from the staff.  Although Director Bond had some concerns about Grievant, she left it up to Facility Director Haines to address.  

40. Director Haines did not address any supervisory failures with Grievant.  Grievant received no counseling or discipline regarding any of the allegations of his failures nor were they part of any performance evaluation.  Grievant was not informed of any alleged supervisory failure and was given no opportunity to correct any perceived supervisory failure.  
41. Prior to the riot, there was an order from the West Virginia Supreme Court which mandated that residents could not be confined to their rooms between 6:00 a.m. and 8:00 p.m.
  At times after the order, residents at LYJC were still being confined to their rooms for bathroom breaks and at other times.  Officers were concerned about the safety of residents due to the coed nature of the facility and lack of staffing.  There was considerable confusion about the court order at LYJC.  It is most likely that this confusion was the result of the lack of direction from Facility Director Haines.  Facility Director Haines was aware of the lockdown procedures and appeared to condone the procedures that may have violated the order.  Respondent did not prove that Grievant defied any order or instruction from Facility Director Haines on this issue. 

42. Grievant was not responsible for the security manual or training.  Although these things appear to ordinarily fall within the responsibility of the CSO, at LYJC, Grievant was not assigned these responsibilities.  John Lamp was the Field Training Officer during all relevant times.  As such, training was his responsibility.  Waitman Hendershot was the Facility Operations Manager, and the security manual had been assigned to him.  Grievant had no supervisory authority over either of these positions.  Both the training and security manual had been assigned to these other positions by the previous facility director and Facility Director Haines continued these assignments.  
43. Residents were supposed to be escorted by an officer at all times, and this was not being done due to staffing.  Facility Director Haines was aware of and condoned these practices.  After the riot, Grievant attempted to address this issue with an order to his staff via memo dated May 1, 2014.  He states, “No resident is permitted to go anywhere in this facility without being escorted by staff.”  This directive was cancelled by Jim Goddard, DJS Director of Operations and Security, who had been temporarily placed in charge of facility following the riot. 

44. There was a master count board located in the control room to track resident movement.  Movement was also tracked on a paper log and in the computer.  The master count board was required to be updated and it was not being updated.  Grievant did not take action to address this issue.  It was very difficult to keep the board updated and the board was a low priority among all of the critical duties required to be performed by the one officer that is stationed in control during each shift.        
45. The DJS policy covering riots, Policy Number 315.00, Major Disturbances and Hostage situations states that “The West Virginia Division of Juvenile Services will expend non-physical and non-lethal force prior to the escalation of more severe force alternatives in containing and resolving major disturbances and hostage situations.”  The goals are “To protect individual life; Assuring public safety and the containment of situation; Apprehension of the violator(s); and Resolution of conflict and the return to normal operations while providing assistance to employee(s), resident(s) and others as needed.”  The policy designates that the course of action to be used will be decided by “the Director of Juvenile Services/Facility Superintendent/Director or Designee.”    
46. The policy authorizes the following actions in order of increasing level of force:

i. Containment and waiting the situation out;
ii. Containment and negotiation by designated authorized official;

iii. Containment and acting on environmental factors (i.e., cutting off utilities, denying food and water, using sound etc.);

iv. Containment and the use of non-lethal weapons;

v. Containment/reduction or elimination of threat.

The policy states that, “[w]henever possible, consideration for negotiations shall be employed by the authorized personnel. . . .”
47. Grievant’s actions during the riot complied with the policy. 

48. The policy states that it is the responsibility of the Facility Director to “ensure that Operational Procedure is written for their respective facility” and “ensure that all staff members are trained in the prescribed procedures and at least annually.”
49. Director Haines was allowed to retire without facing discipline. 
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Grievant argues that Respondent failed to prove any of the allegations against Grievant, that Grievant’s actions during the riot conformed with policy, that any alleged deficiencies in Grievant’s performance were condoned by Director Haines, and that Grievant was never given notice or opportunity to correct any deficiencies.  Respondent asserts that it properly demoted Grievant for his inability to discharge the functions of his position, citing Grievant’s failure to follow the Facility Director Haines’ directives, his lack of judgment and leadership regarding the riot, and Grievant’s failure of supervisory duties prior to and after the riot, and various violations of policy. 
Grievant was demoted for the following deficiencies:  Failure to follow Director Haines’ instruction to ensure compliance with an order of the Supreme Court regarding resident lock down; lack of preparation and leadership during the riot; failure to maintain the security manual, train staff regarding the manual, and denial of the manual’s existence to the Chief of Police; ongoing supervisory failures revealed in the investigation regarding resident movement, the master count board, and medical assessment of residents after the riot; poor judgment in discounting the report that there would be a riot; and failure to order searches.  Respondent further stated in its PFFCL that Grievant had violated the following specific policies: 315.00, 138.00, and 306.00.  As Respondent failed to offer policies 138.00 and 306.00 into evidence, Respondent’s allegation that Grievant violated these policies will not be considered.  Grievant disputes most of the facts underlying his alleged deficiencies.   
Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  
There are video cameras throughout the facility and at the entrances to the facility, which captured relevant information relating to the riot.  These cameras are low quality, with frequent skips, and have no audio.  In addition, there are two videos taken by an employee on a cell phone that are good quality and have audio.  Respondent entered into evidence the recordings from Cameras 3 through 6 and the two videos from the cell phone.  The undersigned reviewed all of the videos that were introduced into evidence and have relied upon the recordings in making some findings of fact and conclusions about the credibility and plausibility of testimony.   
Six officers were called to testify regarding the riot and the facility procedures.   Cpl. Curtis Jones, and CO IIs, Jacob Lowe, Clarissa Hill, Joshua Lott, and Brittany Greynolds, were all present for portions of the riot and also offered testimony about the facility procedures.  Lt. William Westfall now holds the position of CSO, was not present for the riot, and offered testimony about the procedures.  
CO IIs, Lowe, Hill, and Greynolds, all had appropriate demeanors, attitudes toward the action, and had no alleged bias or interest in the grievance.  All were responsive to questions and appeared to have fairly good recall of events.  Cpl. Jones had an appropriate demeanor and attitude toward the action.  Cpl. Jones did at times appear frustrated by some of the questioning, but Cpl. Jones had been in a car accident on the way to the hearing and his car was still stuck in a ditch, so his occasional frustration was understandable and does not impact his credibility.  Cpl. Jones does have possible bias and motive in that there was pre-existing animosity between him and Grievant, Cpl. Jones wanted the CSO position, and was, in fact, temporarily placed in the position when Grievant was demoted.  However, when Cpl. Jones was not awarded the CSO position, he accepted a job as a Deputy Sheriff, and is no longer employed by DJS.  CO II Lott had an appropriate demeanor and attitude toward the action, was responsive to questions, and appeared to have fairly good recall of events.  However, CO II Lott does have possible bias because he is Grievant’s son.  Lt. Westfall also had an appropriate demeanor and attitude toward the action, and was responsive to questions, but does have possible interest in that he now holds the job Grievant would be reinstated to if successful.  However, Lt. Westfall’s interest would be to discredit Grievant and his testimony was actually supportive of some of Grievant’s defenses to the allegations. 
Review of the above witness’ testimony does reveal significant disagreement in the facts both between the officers and the conclusions of Director Bond in disciplining Grievant.  As to the riot, only Cpl. Jones offered testimony supporting the allegation of Grievant’s lack of leadership.  Cpl. Jones took credit for the room entry and he stated that Grievant took no action, was providing no direction, should have retaken the room sooner, and should not have left to transport residents once the riot was quelled.  Contrary to Cpl. Jones’ testimony, Grievant can clearly be seen on the video recording participating in the takeback of the dayroom.
  The charge to retake the dayroom was understandably lead by others who were in the protective gear, but Grievant was unquestionably there.  No other officer who was there during the riot and testified at the hearing questioned Grievant’s decision to wait to retake the room.  On the contrary, those witnesses who testified emphasized the aggression of the rioters, the weapons they had obtained, and the inadequacy of the protective gear.  CO IIs Hill and Greynolds specifically testified that they thought it was too dangerous to send officers back in.  CO II Lowe testified that when he arrived, Grievant was on the phone and telling people to suit up.  He testified that Grievant told Jones to get the team ready.  CO II Lowe also testified that Grievant was the one who got the rioters to sit down in the middle of the room and place restraints on themselves before the officers came in to retake the dayroom.  Further, Cpl. Jones was only there for a very brief time before the room was retaken.  Contrary to his testimony that he arrived at 7:40 p.m., the camera shows that he arrived at 7:57 p.m.  So, at the time that Cpl. Jones arrived on the scene, the riot was effectively over.  The rioters were no longer threatening or aggressive and two of the rioters had already gathered in the middle and put restraints on themselves.  Further, although Cpl. Jones faulted Grievant for taking no actions, Cpl. Jones was one of the last to arrive to the riot.  By the time he arrived, Facility Director Haines was on site, so decisions and action were her responsibility, not Grievant’s.        
Former Field Training Officer John Lamp testified about the training and the security manual.  Mr. Lamp’s demeanor was mostly appropriate, although he became strident on cross examination by Respondent.  Mr. Lamp might have a motive to lie in that he was demoted from his position of Field Training Officer.  Mr. Lamp testified that he was in charge of training and that Mr. Hendershot was in charge of the security manual.  He further testified that he reported directly to the Facility Director, not Grievant.  Although Mr. Lamp might have had a motive to lie, his contention could have been easily disproven if it were not true and Respondent offered no evidence in rebuttal to Mr. Lamp’s assertion.   
Director Bond appeared to be credible.  Her demeanor was calm, forthright, and appropriate.  She appeared to have good recall of events.  She did not appear to have any bias against Grievant or motive to lie.  She obviously had carefully considered her decision based on the evidence she was presented.  However, Director Bond received very different evidence from the investigation than what was presented to the undersigned at level three.  Based on the evidence presented at level three, Director Bond was mistaken in many of her conclusions.  Grievant was clearly not in charge of the training and security manual.  Although it appears that he should have been based on his job duties as CSO, many of those responsibilities had been taken from him by Director Haines and the previous director.  Bond blamed Grievant for failing to get medical evaluations of the residents and for transporting residents after the riot, but the evidence at level three places the blame for these failures squarely on Director Haines.  She was the one in charge of the facility when the evaluations should have been ordered and, according to the uncontested testimony at level three, Director Haines had specifically ordered Grievant to transport the rioting residents out of the facility.  Director Haines was not called to testify, so, if Bond chose to believe Haines on these issues, the undersigned did not have the same ability to evaluate Haines’ assertions.  Bond appeared to place great weight in Chief Martin’s opinions regarding Grievant’s performance during the riot.  However, Chief Martin was not interviewed as part of the investigation nor was he called to testify at level three.  Further, Bond testified that Grievant did not participate in the takeback.  Again, as stated before, this is clearly not what is shown by the video recording.  Bond testified regarding the feelings of fear and insecurity in general present in the staff, but none of the officers who testified at the hearing, even Cpl. Jones who clearly felt that Grievant’s performance was poor, testified in support of that contention.  Bond was also mistaken in the length of the riot, stating in the demotion letter that the riot lasted for two and a half hours and accused Grievant of lack of action “during this time-frame.”  In fact, the riot only lasted for one hour and thirty two minutes, of which Grievant was only on site for one hour.  According to the summary investigative report, eighteen staff members testified and twenty incident reports were filed.  At level three, Respondent offered none of the incident reports and called only two officers to testify, Cpl. Jones and CO II Hill, and CO II Hill’s testimony did not support Respondent’s allegations against Grievant.  The evidence that Bond reviewed in making her decision may have supported what she believed, but that evidence was not presented to the undersigned for consideration.  
Grievant was credible.  Grievant was nervous, but his demeanor was otherwise appropriate.  He was responsive to questions and appeared to be forthright in his answers.  His recall appeared mostly good, although he did admit that he had watched the videos of the incident so many times that he was somewhat confused as to some of the timing and if his memory of some events was from his direct experience on site or from review of the videos.  Although Grievant does have a motive to lie to regain his position, much of Grievant’s testimony was supported by the testimony of others and the videos.    
Respondent introduced and relied heavily on its investigative report and the testimony of Investigator Kathleen Faber in support of her report.  Grievant introduced into evidence the Report of Criminal Investigation by the West Virginia State Police.  These documents, and the testimony of Investigator Faber, contain extensive hearsay.  Relevant hearsay is admissible in administrative hearings; the issue is what weight, if any, such hearsay evidence should be afforded. Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997); Kennedy v. Dep’t Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).  The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants' out of court statements were in writing, signed, or in affidavit form; 3) the agency's explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants' accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  Id.; Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).  

Neither report included signed witness statements, audio or video recordings or transcripts of witness statements, or the official incident reports of the employee witnesses.  Also, Respondent failed to call to testify most of the witnesses upon whose statements it relied in taking disciplinary action against Grievant.  Most importantly, neither Director Haines, whose orders Grievant was alleged to have violated, CO II McCrady, to whom Grievant allegedly made key statements, nor Chief Martin, who’s statements regarding Grievant’s lack of leadership were given great weight in the decision were called to testify.  Investigator Faber concluded that Grievant “did not control the situation” and that “[s]taff and the Chief of Parkersburg Police all witnessed this” even though there is no indication in the investigative report that the investigator interviewed Chief Martin.  Her conclusion seems to be based on an email from Director Bond summarizing a conversation that she had with Chief Martin.  Respondent offered no explanation for why neither testimony, signed statements, nor recordings were entered into evidence.  The investigator was called to testify, but the portion of the report provided includes only the investigator’s summary of her understanding of witnesses’ statements.  Many of the statements in the reports are contradicted by the testimony of the witnesses at the level three hearing.  Further, Investigator Faber was clearly mistaken in her assertion that riot training had been offered at the academy, she was not at all familiar with the protective gear and mistakenly concluded that the riot began at 6:20 p.m. when the videos show it did not begin until 6:42 p.m.
As to the criminal investigation, which Grievant had entered into evidence, Grievant did not call the officer who prepared the criminal report to testify.  Like the DJS report, the criminal report also contains only the summary of what the investigator determined about the facts.  Grievant failed to provide any explanation why the officer was not called to testify.  The hearsay evidence of disputed facts in the investigative and criminal reports and the testimony of Investigator Faber are entitled to no weight.  See Kennedy v. Dep’t Health & Human Res., Docket No. 2009-1443-DHHR (Mar. 11, 2010).   
Respondent failed to prove the majority of the allegations against Grievant, including the most serious, his supposed lack of leadership during the riot.  Respondent did not prove that Grievant failed to follow Director Haines’ instruction to ensure compliance with an order of the Supreme Court regarding resident lock down.  Director Haines did not testify, and neither the order nor the memos and meetings that were alleged to have occurred were introduced into evidence.  The testimony of several witnesses was that there was much confusion surrounding the application of the Supreme Court order to a coed facility on both the central office level and facility level.  Grievant’s unrebutted testimony is that he did follow Director Haines’ instructions regarding lockdowns and that she was aware at all times of the lockdown procedures being followed.  Grievant’s testimony is supported by the testimony of Cpl. Jones who agreed that Haines was aware, by CO II Hill, who testified that the staff was doing “what the Director told us,” and by Lt. Westfall who placed responsibility for the confusion with Director Haines.  All of the officers expressed concern over not being able to lockdown residents during bathroom breaks because the facility is coed and there was not enough staff to make sure that residents were not sneaking into each other’s rooms if the doors were not locked.   
Respondent failed to prove Grievant’s lack of preparation and leadership during the riot.  It appears that the main allegation against Grievant concerning his leadership was that Director Bond and Investigator Faber believed Grievant should have retaken the room sooner.  The general allegation of leadership failure appears to have come in large part from Chief Martin.  In disciplining Grievant, Respondent stated that the riot lasted two and one half hours and destroyed state property, and that “during this time frame, [Grievant] talked with the residents on the radio, but made no other attempts to control the situation.”  In testimony, both Director Bond and Investigator Faber  specifically testified that Grievant should have taken the room sooner, with both opining that Grievant should have attempted one negotiation and then retaken the room. 
Contrary to the finding in the discipline letter, the riot actually only lasted for one hour and thirty-two minutes.  The riot began at 6:42 p.m. and ended at 8:14 p.m.  Grievant was called at approximately 6:50 p.m. and immediately returned to the facility, arriving at approximately 7:15 p.m.  Therefore, Grievant was on site for only one hour of the duration of the riot.  Both the testimony of officers and the video recordings show that, by the time Grievant arrived, the rioters had already overpowered the four officers originally on the floor such that they were forced to retreat from the dayroom.  Testimony and the video recordings also show that the rioters were very aggressive, had obtained makeshift weapons, and were continually threatening and taunting officers.  One of the cell phone video recordings shows that rioters threw debris at the officers on the second tier with such force that it cracked the glass.  
Importantly, DJS officers do not have any weapons available to them.  They do not carry batons, Tasers, or any other form of weapons.  Officers attempting to retake the room would only have the protection afforded to them by the protective gear, restraints, and number of officers.  None of the officers onsite who testified about the protective gear believed that the protective gear would adequately protect against the weapons the rioters had obtained.  Further, the gear leaves the neck, arms, and back of the legs completely exposed.  The gear does not include any type of shield.  There were only five sets of gear, and the gear was too small to fit at least one of the officers.  One of the officers was crying and was too emotionally upset to be effective.  Officer Peters was injured and not available to assist.  Another officer was small and Grievant was concerned the officer would be physically overpowered by the rioters.  No testimony was offered to explain exactly how many officers would have been adequate to retake the room while the rioters were still aggressive, but the last officer to arrive who did actually participate in the takeback did not arrive until almost 8:00 p.m., after Director Haines had arrived.  

The DJS policy covering riots, Policy Number 315.00, Major Disturbances and Hostage situations states that “The West Virginia Division of Juvenile Services will expend non-physical and non-lethal force prior to the escalation of more severe force alternatives in containing and resolving major disturbances and hostage situations.”  The goals are “To protect individual life; Assuring public safety and the containment of situation; Apprehension of the violator(s); and Resolution of conflict and the return to normal operations while providing assistance to employee(s), resident(s) and others as needed.”  The policy designates that the course of action to be used will be decided by “the Director of Juvenile Services/Facility Superintendent/Director or Designee.”  The policy authorizes the following actions in order of increasing level of force:

vi. Containment and waiting the situation out;

vii. Containment and negotiation by designated authorized official;

viii. Containment and acting on environmental factors (i.e., cutting off utilities, denying food and water, using sound etc.);

ix. Containment and the use of non-lethal weapons;

x. Containment/reduction or elimination of threat.

The policy states that, “[w]henever possible, consideration for negotiations shall be employed by the authorized personnel. . . .”

Grievant’s actions complied with the policy.  Grievant contained, waited, and negotiated.  Grievant’s negotiations were ultimately successful, because, prior to the takeback, the rioters had ceased rioting, had gathered, seated, in the middle of the room, and some had placed restraints on themselves.  No serious injury was incurred while Grievant was in command, the rioters were apprehended, and the riot was ended within an hour of Grievant’s arrival.  Respondent points to the large amount of property damage that occurred; however, the policy does not include property damage as a consideration in what actions are to be taken.  Further, while Respondent states that Grievant had the authority to order a takeback of the room, the policy does not clearly support that position.  The policy states that the course of action to be used will be decided by “the Director of Juvenile Services/Facility Superintendent/Director or Designee.”  The policy does not define “Designee” and there was no evidence offered to explain how Grievant would be considered a “Designee.”  While it is possible Grievant would have been an authorized “Designee,” given the circumstances it seems completely reasonable that Grievant sought guidance from the central office during the riot.                   

Even if Grievant was authorized to order that the dayroom be retaken, for at least the majority of the time Grievant was in command before Director Haines arrived, the evidence indicates Grievant could not have directed the room be retaken without significant risk of injury.  For at least the majority of the time he was in command, Grievant did not have adequate staff or gear to retake the room without significant risk.  Grievant’s decision to wait complied with the applicable policy and is supported by the testimony of the majority of the officers onsite who were called to testify.  

Contrary to Respondent’s assertion that Grievant took no action while in command, Grievant ordered that all staff be called in, he attempted to get instructions from central office personnel, dispatched personnel to shut off the water and secured doors when the rioters broke a sprinkler head, and he attempted to negotiate with the rioters three times.  Law Enforcement was present, but Chief Martin had told Grievant he would not take action without approval from the central office, which is part of the reason Grievant spent so much time attempting to communicate with the central office.  While Grievant was in command, the riot was contained to the day room and the few rooms adjacent to the day room.  Officers were able to observe the rioters the entire time.  The rioters rammed an outside locked door, but the door remained secured.  According to the reliable evidence at level three, of the people on site during the riot, only Chief Martin and Cpl. Jones questioned Grievant’s leadership.  Chief Martin was not called to testify and, as stated above, Cpl. Jones testimony is less credible on this point since it was partially contradicted by the video recording and the testimony of other officers and Jones arrived only after the rioters were calm.  
Respondent did not prove that Grievant failed to maintain the security manual or to train staff regarding the manual.  Grievant did not have responsibility for the security manual or training.  Whether it was a good idea or not, or whether the training and security manual should have been the responsibility of the CSO, they were not Grievant’s responsibility.  The previous facility director had placed the responsibility for the security manual with Mr. Hendershot and the training with Mr. Lamp.  Both of these positions reported to the facility director, not Grievant.  Grievant’s position was lateral to these two positions and he had no authority over them or any direct responsibility for either the manual or training.  Further, the contention was that the manual could not be located, was not up-to-date, and that staff did not know about it.  None of these contentions were proven by the evidence.  The testimony shows that staff were aware of the manual and its location in the control room, and that both COII Hill and Cpl. Jones looked at it the night of the riot.  Further, although there was testimony that the manual was not up-to-date, the Facility Audit that was conducted in April 2014, states that the security manual was observed in the control room and that it had last been reviewed in January 2014.      
Respondent failed to prove Grievant’s alleged supervisory failures regarding resident movement, the failure to order searches, or the failure to ensure medical assessment of residents after the riot.  Director Haines was not called to testify and the credible testimony of Grievant and multiple other witnesses place the failures regarding resident movement, the failure to order searches, and the failure to ensure medical assessment of residents after the riot squarely on Director Haines.  Respondent failed to introduce into evidence any policy or procedure relating to these issues that Grievant failed to follow or enforce.  Testimony of the witnesses does indicate that there were deficiencies in these areas, but it was not made clear that these failures were Grievant’s responsibility.  The testimony is that the facility was chronically understaffed and, as a result, residents were not escorted properly, a situation that was condoned by Director Haines.  Multiple witnesses testified that Director Haines had instructed that no searches could be done without probable cause.  Respondent provided no evidence that Grievant was ordered to perform searches that he did not do, or that the searches they allege should have occurred would have been permitted by Director Haines.  Again, Respondent provided no policy or procedure regarding the medical assessment of the residents following the riot.  Absent some policy or procedure, it would appear that it was Director Haines’ responsibility and failure to ensure the medical assessment of the residents as she was on site and in charge of the facility at the time that medical assessment should have occurred.  In fact, the testimonies of Grievant, CO II Greynolds, and CO II Lott show that, even if Grievant did have this responsibility, he was prevented from exercising it when Director Haines ordered that he immediately transport the rioters out of the facility.  
 Although Respondent failed to prove the majority of the allegations against Grievant, Respondent did prove three of the allegations against Grievant.  Respondent proved that Grievant did exhibit some poor judgment in failing to take sufficient actions on MF’s report of a possible disturbance and in his response to Chief Martin’s inquiries about the facilities policies for handling a riot, and proved that Grievant failed in his supervisory duties regarding the master count board.  Respondent asserts that when Chief Martin asked if there was a procedure for handling the riot, Grievant said there was none.  Again, Chief Martin was not called to testify nor was any sworn statement offered for Chief Martin’s assertion.  Grievant asserted that he replied to Chief Martin in this way because Chief Martin was only seeking publicity as he was video recording and that the policies should be kept confidential.  Clearly, this shows poor judgment on Grievant’s part.  If Grievant was concerned about the Chief videotaping the conversation as he asserts, his response should have been that he could not discuss it while being recorded due to safety or confidentiality concerns.  Also, it shows poor judgment that he cast the facility and DJS in a negative light by indicating that they were not prepared for such a situation.  
As to MF’s report, Respondent asserts that Grievant took absolutely no responsibility in the situation.  Respondent asserts that Grievant told the reporting officer to call Janet Haines if anything happened, asserting Grievant’s actions show a total abdication of responsibility.  Again, that officer was not called to testify, nor was his incident report or sworn statement submitted.  Grievant testified that he simply did not find MF’s report that there would be a riot to be credible.  He asserts that he did not completely discount it, which is why he called the three officers to be prepared, just in case.  Grievant testified that what he actually told the officer was to call Janet Haines and Grievant.  This statement would not indicate that Grievant was ignoring his responsibility as Director Haines should also be called for such a situation.  
Respondent did prove that Grievant showed poor judgment in failing to investigate the report.  Grievant says that, earlier in the day, he had spoken with the residents who MF had reported were planning something and saw no indication that there was a problem.  This is contrary to other testimony that it was obvious something was wrong and there was tension.  However, it appears that the tension began in the afternoon after CO II Hill had confiscated the love letters from the residents, so it is possible that the tension was obvious in the afternoon, but not necessarily when Grievant spoke with the residents.  It is clear that if Grievant had investigated after he spoke with MF, the behavior of the residents in question would have indicated there was a problem and Grievant’s officers would have told him that they were concerned.  It is undisputed that there are often complaints and residents trying to get each other in trouble.  Grievant’s assertion is that it is not possible for him to stay for every one, or he would never be able to leave the facility.  While that might be true, this situation was different because there was evidence that a confrontation was likely.  Grievant clearly failed in his responsibilities when he made no effort to investigate MF’s report.  
Grievant admitted that the master count board was to be kept current and that the master count board was not kept current.  However, this appears to be a minor infraction.  Respondent provided no policy or procedure relating to the master count board.  Bond and Goddard testified that the master count board was important and was required to be kept current, but the testimony of almost all of the officers was that the master count board was redundant and meant more for facilities with multiple buildings.  Movement of residents was also tracked with a paper log and in the computer system.  The testimony of all officers was that, because of staffing issues, it was very difficult to keep the board updated, and most testified that the board was the lowest priority of all of the responsibilities of the officer in control.             
Therefore, analysis then turns to the imposition of punishment for the conduct which Respondent proved by a preponderance of the evidence.                                                                                                                                                                                                                                                                  Demotion with prejudice is available when discipline is “due to the inability of an employee to perform the duties of a position or for improper conduct.”  W. Va. Code St. R. § 143-1-11.4 (2012).  Respondent did not offer any agency-specific policy regarding disciplinary demotion.  Respondent did not prove that Grievant is unable to perform his duties or that he engaged in improper conduct serious enough to justify his demotion.  Respondent proved that Grievant did exhibit some poor judgment in failing to take sufficient actions on MF’s report of a possible disturbance and in his response to Chief Martin’s inquiries about the facilities policies for handling a riot, and proved that Grievant failed in his supervisory duties regarding the master count board.  Respondent demoted Grievant due to a laundry list of perceived leadership and supervisory failures which were not proven.  Grievant had never been given any notice that his performance was lacking or any opportunity to improve.  Grievant was hamstrung by facility directors taking responsibilities away from him without a proper evaluation or disciplinary process.  Grievant made mistakes and exhibited some poor judgment in a very difficult situation.  These mistakes are not sufficient to prove that Grievant is unable to perform his duties or otherwise warrant his demotion.      
Even if Grievant’s failures could be considered enough to demote him, this case would clearly warrant mitigation of the punishment.  "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).

"When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997). Mitigation of a penalty is considered on a case by case basis. Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995).  A lesser disciplinary action may be imposed when mitigating circumstances exist.  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996). 


Grievant is a twelve-year employee
 with only one minor disciplinary infraction.  Grievant had been placed in a very difficult position by Director Haines.  He was prevented from fulfilling some of his duties and responsibilities.  Grievant had never been given any notice or opportunity to correct any perceived deficiencies in his performance.  Responsibilities were taken from him with no explanation or opportunity to address whatever problem was present, if any.  Respondent accused Grievant of a laundry list of deficiencies, but only after the riot.  There was no indication that any negative performance evaluation had ever been given to Grievant.  Director Haines, who appeared much more culpable than Grievant, was allowed to retire with no disciplinary action.  Demotion would clearly be disproportionate to the conduct proven by Respondent. 

Respondent also argued in its PFFCL that Grievant should not be reinstated to his position as CSO because, since his demotion DJS has changed the requirements of the position to require the rank of Lieutenant, and Grievant was only a Sergeant.  Respondent argues that to reinstate Grievant to the position would be “unjust enrichment.”  Changes made to the position after Grievant’s demotion are not relevant to this proceeding.  Grievant was improperly demoted from his position as a CO IV and the CSO of LYJC and is entitled to be returned to that position as if the demotion had never happened.  

As part of the relief requested, Grievant seeks attorney’s fees and “all punitive damages incurred.”  Grievant cannot be awarded attorney’s fees or punitive damages.  “[A]n ALJ for the Grievance Board is not authorized by law to grant attorney’s fees. W. Va. Code § 6C-2-6; Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Brown-Stobbe/Riggs v. Dep’t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep’t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008). West Virginia Code § 6C-2-6 states in part, ‘(a) [a]ny expenses incurred relative to the grievance procedure at levels one, two or three shall be borne by the party incurring the expense.’ W. Va. Code § 6C-2-6.”  Stuart v. Div. of Juvenile Serv. Docket No. 2011-0171-MAPS (Sept. 23, 2011).  The Grievance Board cannot award punitive damages.  See Riedel v. West Virginia University, Docket No. 07-HE-395 (Feb. 24, 2009); Spangler v. Cabell County Bd. of Educ., Docket No. 03-06-375 (Mar. 15, 2004); Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997).     

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Demotion with prejudice is available when discipline is “due to the inability of an employee to perform the duties of a position or for improper conduct.”  W. Va. Code St. R. § 143-1-11.4 (2012).  
3. Respondent failed to prove the majority of the allegations against Grievant but did prove that Grievant exhibited some poor judgment in failing to take sufficient actions on the report of a possible disturbance and in his response to Chief Martin’s inquiries about the facilities policies for handling a riot, and proved that Grievant failed in his supervisory duties regarding the master count board.   
4. Respondent failed to prove that Grievant’s mistakes rendered him incapable of performing the duties of his position or that they constituted improper conduct warranting Grievant’s demotion.

5. “[A]n ALJ for the Grievance Board is not authorized by law to grant attorney’s fees. W. Va. Code § 6C-2-6; Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Brown-Stobbe/Riggs v. Dep’t of Health and Human Resources, Docket No. 06-HHR-313 (Nov. 30, 2006); Chafin v. Boone County Health Dep’t, Docket No. 95-BCHD-362R (June 21, 1996); Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008). West Virginia Code § 6C-2-6 states in part, ‘(a) [a]ny expenses incurred relative to the grievance procedure at levels one, two or three shall be borne by the party incurring the expense.’ W. Va. Code § 6C-2-6.”  Stuart v. Div. of Juvenile Serv. Docket No. 2011-0171-MAPS (Sept. 23, 2011).  
6. The Grievance Board cannot award punitive damages.  See Riedel v. West Virginia University, Docket No. 07-HE-395 (Feb. 24, 2009); Spangler v. Cabell County Bd. of Educ., Docket No. 03-06-375 (Mar. 15, 2004); Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997).     
Accordingly, the grievance is granted.  Respondent is ORDERED to reinstate Grievant to his position as a Correctional Officer IV at Lorrie Yeager Juvenile Center effective June 1, 2014, to pay him back pay to that date, with statutory pre-judgment interest on the back pay, and to reinstate all other benefits to which he would have otherwise been entitled, effective that date.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  September 17, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Grievant originally filed his grievance on May 29, 2014, but did not complete a statement or grievance or relief sought.  The amended grievance provides a statement of grievance and relief sought.





� The position is also referred to as “Chief of Security.”


� No actual dollar amount of damages was established in the evidence as estimates of the damage varied widely in the testimony, investigative report, and police report.  


� The undersigned will follow the past practice of the West Virginia Supreme Court in cases involving underage individuals and will refer to the initials only of the involved residents. See In the Matter of Jonathan P., 182 W.Va. 302, 303 n. 1, 387 S.E. 2d 537, 538 n. 1 (1989).  


� It does not appear that this recording was provided to DJS.


� Director Bond served as the Acting Director from February 1, 2013 until she became the Director beginning July 1, 2014.  


� The order was not provided as evidence, but there is no dispute that it exists and that is what it mandates.  


� On the video showing the takeback, Grievant can be identified by his clothing, which is the same clothing Grievant can be seen wearing in a closeup view of Grievant as he reenters the building through the employee entrance after a smoke break.  


� Although testimony indicated that Grievant had been an employee for much longer, Grievant did not present evidence of the specific amount of time he had been employed with DJS.  His only testimony was the length of time he had served as CSO, twelve years. 
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