THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Tammy Marie McGraw,



Grievant,

v.







Docket No. 2015-0666-DOE
Department of Education,



Respondent.

DISMISSAL ORDER


Grievant, Tammy Marie McGraw, was employed by Respondent, Department of Education.  On December 10, 2014, Grievant filed this grievance against Respondent stating:

I was wrongfully terminated without cause.  The reason cited for this action was a loss of confidence in my ability to discharge the duties and responsibilities of my position effectively.  I had only been employed at the Department for 3.5 days which is not sufficient time to make this determination.  Furthermore, I was given no opportunity for improvement.  The Employee Handbook states that “any time an employee’s performance is unsatisfactory prior to the annual evaluation, an improvement plan may be implemented.”  Furthermore, the Employee Handbook provides for the assignment of a mentor who is charged with, among other things, “reviewing state agency and Department of Education procedures relative to daily expectations and requirements of his/her office.”  I was not assigned a mentor and was not informed of any concerns that would constitute unsatisfactory performance.
I was wrongfully terminated based entirely on the content of an anonymous letter received by multiple people within the Department of Education and State Board of Education.  The letter was inflammatory and contained multiple false statements.  It did not reference any report or documentation to substantiate the claims.  I was denied access to the letter until I was informed of the State Superintendent’s decision to terminate my employment.  I was not given an opportunity to speak to Dr. Martirano directly regarding these allegations or the stated reason for dismissal.  Despite multiple attempts by my attorney, John Wooton, to reach Heather Hutchens, she did not respond until after I was informed that my employment was being terminated. 

  For relief, Grievant seeks reinstatement, back pay and benefits, and attorney fees.

The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  On February 19, 2015, Respondent moved to dismiss the grievance asserting that Grievant had failed to allege a substantial public policy that had been violated by the termination of her at-will employment.  A hearing was held on Respondent’s Motion to Dismiss on March 4, 2015, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  The undersigned heard oral argument and allowed the presentation of limited testimonial and documentary evidence related to the issue of dismissal of the grievance.  Grievant was represented by counsel, John D. Wooton, Wooton, Wooton & Davis, PLLC.  Respondent was represented by counsel, Heather L. Huchens, General Counsel.  This matter became mature for decision on April 1, 2015, upon final receipt of the Respondent’s written Proposed Findings of Fact and Conclusions of Law, submitted in the form of a proposed dismissal order.  Grievant did not file written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was employed by Respondent as the Executive Director of the Office of Instructional Technology, an at-will position.  Respondent dismissed Grievant from employment after four days for “loss of confidence in your ability to discharge the duties and responsibilities of your position effectively,” following receipt of an anonymous letter accusing Grievant of wrongdoing in her previous employment.  Grievant failed to state a claim on which relief can be granted because she did not allege that her discharge contravened some substantial public policy.  Accordingly, the grievance is dismissed.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was previously employed by Respondent as the Executive Director of the Office of Instructional Technology.  Grievant was hired effective December 1, 2014 and was dismissed from employment on December 4, 2014.  
2. The Notice of Vacancy for the Executive Director of the Office of Instructional Technology position was posted with a closing date of September 4, 2014.  In the very first paragraph, under Employment Relationship, the posting stated the following:
Department of Education staff are employed upon recommendation of the state superintendent of schools and are state employees.  No representative or employee of the state is authorized to enter into any employment contract or other agreement.  Department staff work under the direction of the state superintendent of schools for the general supervision of the free schools in the state and implementing the policies of the board and other necessary tasks as determined by the state superintendent or his/her designee.  Each employee is “at-will” and subject to termination by the state superintendent at any time, with or without notice, cause or compensation. (emphasis added)
3. Grievant applied for the position on August 30, 2014.  The application included verbatim the above employment relationship language from the posting.
4. Grievant was selected for the position and began employment on December 1, 2014.
5. On the same day, State Superintendent of Schools, Michael J. Martirano, Ed.D received an anonymous letter dated November 28, 2014, which alleged that Grievant was the focus of an ongoing investigation in her former position with the Virginia Department of Education and had been suspended from her employment during the investigation.  The letter was also sent to some the members of West Virginia Board of Education, several employees of Respondent, and the Director of the Joint Committee on Government & Finance, Commission on Special Investigations of the West Virginia Legislature.

6. On December 3, 2014, Deputy Superintendent Charles Heinlein, General Counsel Heather Hutchens, and Legal Services Investigator John Morrison met with Grievant to discuss the anonymous letter.  
7. Dr. Martirano dismissed Grievant from employment by letter dated December 4, 2014.  The stated reason for dismissal was “my loss of confidence in your ability to discharge the duties and responsibilities of your position effectively.”
Discussion


Pursuant to the Rules of Practice and Procedure of the West Virginia Public Employees Grievance Board “[a] grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W. Va. Code St. R. § 156-1-6.11 (2008).  Respondent argues that the grievance must be dismissed for failure to state a claim upon which relief may be granted because Grievant, an at-will employee, did not allege in her grievance that her dismissal from employment contravened some substantial public policy principle.  Grievant asserts that she was not aware that her employment was at-will and that her dismissal did contravene substantial public policy principles.      
Grievant testified that she did not believe the position to be at-will, and that no person in the hiring process ever informed her that the position was at-will.  Grievant was clearly informed through both the posting and the application form that the position was at-will.  Grievant did not allege that any representative of Respondent ever informed her that the position was not at-will.  Grievant’s failure to either read or appreciate the information in the posting or application has no effect on the status of her employment.  The position was clearly at-will and Grievant was an at-will employee.  
An at-will employee serves at the will and pleasure of his or her employer and can be discharged at any time, with or without cause. Wright v. Standard Ultramarine and Color Co., 141 W. Va. 368, 382, 90 S.E.2d 459, 468 (1955).  However, "’[t]he rule that an employer has an absolute right to discharge an at will employee must be tempered by the principle that where the employer's motivation for the discharge  is to contravene some substantial public policy principle, then the employer may be liable to the employee for damages occasioned by this discharge.’ Syl., Harless v. First Nat'l Bank of Fairmont, 162 W. Va. 116, 246 S.E.2d 270 (1978).”  Syl. Pt. 4, Armstrong v. W. Va. Div. of Culture & History, 229 W. Va. 538, 729 S.E.2d 860 (2012).
The Supreme Court of Appeals of West Virginia has specifically found that an at-will employee’s grievance challenging his/her termination of employment may be dismissed without hearing when the employee fails to allege a contravention of substantial public policy.  Wilhelm v. W. Va. Lottery, 198 W.Va. 92, 479 S.E.2d 602 (1996); Armstrong v. W. Va. Div. of Culture & History, 229 W. Va. 538, 729 S.E.2d 860 (2012).  
 “To identify the sources of public policy for purposes of determining whether a retaliatory discharge has occurred, we look to established precepts in our constitution, legislative enactments, legislatively approved regulations, and judicial opinions.”  Syl. pt. 2, Birthisel v. Tri-Cities Health Servs. Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).  Where no specific public policy source is cited, the Supreme Court has “refused to impose a duty on the State of good faith and fair dealing with its at-will employees” because to grant that right would be contrary to the principle that the appointing authority has an unfettered right to terminate an at-will employee barring a violation of substantial public policy. Wilhelm v. West Virginia Lottery, 198 W. Va. 92, 479 S.E.2d 602 (1996)(citing Williams v. Brown, 190 W. Va. 2012 at 208, 437 S.E.2d 775 at 780-81 (1993)). 
The Supreme Court has found that the termination of an at-will employee contravenes substantial public policy when it violates an important right of the employee.  Cordle v. General Hugh Mercer Corp., 174 W. Va. 321, 325 S.E.2d 111 (1984) (employee’s right to privacy violated when discharged for refusing to take a polygraph test); McClung v. Marion County Commission, 178 W. Va. 444, 360 S.E.2d 221 (1987) (employee’s right to seek redress of grievances and seek access to the courts violated when discharged for making a claim for overtime wages not paid); Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 559 S.E.2d 713 (2001) (employee’s right to self-defense violated when discharged for defending self against robber in violation of employer’s policy).
The Supreme Court has also found that the termination of an at-will employee contravenes substantial public policy when it is in retaliation for an employee’s actions regarding a matter of substantial public interest.  Kanagy v. Fiesta Salons, Inc. 208 W. Va. 526, 541 S.E.2d 616 (2000).  (Employee terminated in retaliation for cooperating with the investigation of an employer by state regulatory agency); Tudor v. Charleston Area Medical Center, Inc., 203 W. Va. 111, 506 S.E.2d 554 (1997) (employee terminated in retaliation for expressing concern that employer was violating a state regulation); Page v. Columbia Natural Resources, Inc., 198 W. Va. 378, 480 S.E.2d 817 (1996); (Employee terminated in retaliation for truthfully testifying in a legal action against employer). 

Grievant’s statement of grievance simply does not allege in any way that Respondent’s motivation for her discharge was to contravene some substantial public policy principle.  Grievant’s allegations all relate to Respondent’s alleged lack of cause to discharge Grievant, which is not applicable in the discharge of an at-will employee.  Respondent has the right to discharge an at-will employee with, or without cause.  Grievant simply made no allegation that Respondent’s action was pretextual, retaliatory, discriminatory, or otherwise in violation of law or her rights.  On the contrary, Grievant alleges she was terminated entirely because of the anonymous letter, which accuses her of wrongdoing, not of engaging in a protected activity or having a protected status.  She essentially argues that it is not fair for Respondent to discharge her on the basis of the allegations in the anonymous letter, but Respondent has no duty of good faith and fair dealing with an at-will employee.  
The following Conclusions of Law support the decision reached.

Conclusions of Law

1. “A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W. Va. Code St. R. § 156-1-6.11 (2008).  
2. An at-will employee serves at the will and pleasure of his or her employer and can be discharged at any time, with or without cause. Wright v. Standard Ultramarine and Color Co., 141 W. Va. 368, 382, 90 S.E.2d 459, 468 (1955).  However, “‘[t]he rule that an employer has an absolute right to discharge an at will employee must be tempered by the principle that where the employer's motivation for the discharge  is to contravene some substantial public policy principle, then the employer may be liable to the employee for damages occasioned by this discharge.’ Syl., Harless v. First Nat'l Bank of Fairmont, 162 W. Va. 116, 246 S.E.2d 270 (1978).”  Syl. Pt. 4, Armstrong v. W. Va. Div. of Culture & History, 229 W. Va. 538, 729 S.E.2d 860 (2012).

3. The Supreme Court of Appeals of West Virginia has specifically found that an at-will employee’s grievance challenging his/her termination of employment may be dismissed without hearing when the employee fails to allege a contravention of substantial public policy.  Wilhelm v. W. Va. Lottery, 198 W.Va. 92, 479 S.E.2d 602 (1996); Armstrong v. W. Va. Div. of Culture & History, 229 W. Va. 538, 729 S.E.2d 860 (2012).  

4.  “To identify the sources of public policy for purposes of determining whether a retaliatory discharge has occurred, we look to established precepts in our constitution, legislative enactments, legislatively approved regulations, and judicial opinions.”  Syl. pt. 2, Birthisel v. Tri-Cities Health Servs. Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).  Where no specific public policy source is cited, the Supreme Court has “refused to impose a duty on the State of good faith and fair dealing with its at-will employees” because to grant that right would be contrary to the principle that the appointing authority has an unfettered right to terminate an at will employee barring a violation of substantial public policy. Wilhelm v. West Virginia Lottery, 198 W. Va. 92, 479 S.E.2d 602 (1996) (citing Williams v. Brown, 190 W. Va. 2012 at 208, 437 S.E.2d 775 at 780-81 (1993)). 

5. Grievant, an at-will employee, failed to allege that her discharge contravened some substantial public policy.
6. As Grievant failed to state a claim on which relief can be granted the grievance must be dismissed.  
Accordingly, the grievance is dismissed.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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Billie Thacker Catlett








Administrative Law Judge
� Findings of fact are made based on evidence not in dispute.
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