WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
STEVEN H. YOUNG,
Grievant,

v.






Docket No. 2014-1704 -DOT
DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
Steven Young, Grievant, filed this grievance against his employer the Division of Highways (“DOH”), Respondent.  Grievant is protesting his non-selection for a posted position.  The original grievance was filed on June 24, 2014, and the grievance statement provides:  
The grievant was not selected for the Highway Engineer posting, DOT1400158, for Maintenance Engineer in District One.  Said grievant is considerably more qualified with engineering experience and supervision than the applicant that was selected.  The grievant maintains that WV Code § 29-6-10, Rules of the Division . . . were violated.” 
Grievant’s statement of relief reads:
“I request monetary relief with a permanent 20 percent increase in my monthly salary beginning June 1, 2014 and I pray to be made whole.

A hearing was held at level one on July 17, 2014, and the grievance was denied at that level pursuant to an August 7, 2014, decision.  Grievant appealed to level two on August 25, 2014.  A mediation session was held on October 6, 2014, and further this matter was placed in abeyance for a period of time.  Grievant appealed to level three on or about December 1, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on March 25, 2015, at the Grievance Board(s Charleston office.  Grievant appeared pro se.  Respondent was represented by Jonathan Storage, Esquire, DOH Legal Division.  This matter became mature for decision on May 1, 2015, the deadline for the submission of the parties' proposed findings of fact and conclusions of law documents.

Synopsis
Grievant applied for a Maintenance Engineer position posted by Respondent and was not the chosen candidate.  Grievant failed to demonstrate that his non-selection was the product of unlawful, unreasonable, or arbitrary and capricious behavior.  Grievant failed to demonstrate that he was the overall best candidate for the position.  Respondent articulated a rational explanation for not selecting Grievant for the position.  The successful candidate was qualified and Respondent presented a rational basis for the determination it reached for the selection of the successful applicant.  The decision to not offer Grievant the supervisory position of Maintenance Engineer was not arbitrary and capricious.  This grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant has worked for the West Virginia Division of Highways (DOH), Respondent, for approximately 25 years.  Grievant is a licensed Professional Engineer (P.E.), and he currently holds the position of “Design Engineer” for DOH’s District 1(D-1).

2. Grievant was the Maintenance Engineer for District 1 from 2005-2010. The District 1 Maintenance Engineer is responsible for administering all of the maintenance activities for the District, which is made up of Boone, Clay, Kanawha, Mason, and Putnam Counties. The District’s maintenance activities include supervising maintenance assistants, county supervisors, and interstate supervisors; mowing; pothole patching; ditching and permit approval.  The Maintenance Engineer supervises approximately 250 employees – of whom 4 to 6 are engineers.
3. John McBrayer is currently the Assistant Commissioner of Highways and Deputy Secretary of Transportation for Administration. Commissioner McBrayer oversees the Department of Transportation’s Human Resources, Equal Employment Opportunity, and Legal Divisions. Prior to becoming Assistant Commissioner, Mr. McBrayer served as the District Manager for District 1 (D-1) from 2009 to 2014 and served as the District 10 Manager from 2005 to 2009.  Assistant Commissioner McBrayer has participated in approximately 25 interviews for civil service positions.  He has been employed with Respondent since October 1, 1984.
4. Ronald Smith is the Deputy State Highway Engineer of Operations.  Mr. Smith was involved in the selection process regarding the Maintenance Engineer vacancy in D-1.  

5. Shari Parsons is a Personnel Specialist in D-1 and often assists with interviews.  She has been employed with the DOH since August 15, 2010.  

6. On March 24, 2014, DOH District 1 posted a Maintenance Engineer position (DOT1400158). According to the posting, the duties of the Maintenance Engineer include the following:  “This position will serve as an assistant to the District Manager as the District Maintenance Engineer. This position will be responsible for all maintenance operations within the District, including supervision of county maintenance functions, traffic engineering activities, permits and engineering design work. Also, will be responsible for all administrative/supervisor tasks relative to management of subordinate personnel. Will report and make recommendations to the District Manager. Performs related work as required.” See G Ex A. 
7. The position posting required that candidates have a current license as a registered professional engineer in West Virginia and have various years of experience and higher education degrees.  The deadline for applying was April 2, 2014.
8. Grievant and four other applicants applied for the position.  The five candidates for the position were Martin Dougherty, Travis Knighton, William Murray, Randall Pack, Jr. and Steven Young (Grievant). 
9. Travis Knighton met the qualification requirements for the Maintenance Engineer position (DOT1400158).
10. John McBrayer, Shari Parsons and Ronald Smith were, to varying degrees, the interviewers for the position.  Questions were posed to the various applicants on April 18 and April 21, 2014.  Shari Parsons’ role was more personnel resource issues and clerical than decision maker.
11. Respondent’s interview records for the posted Maintenance Engineer position are of record, but not all forms were fully completed.  Neither the Department of Transportation Applicant Interview Checklist nor the Department of Transportation Application Evaluation Record was filled out for any of the candidate.  
12. Candidates were asked the same written questions and rated on the same qualifications including education, relevant experience, knowledge, skills and abilities, interpersonal skills, flexibility/adaptability and presentability. 
13. Grievant did not establish the ranking of the five candidates for the position in discussion pursuant to the interviewing process. 
14. Grievant was not selected as the successful applicant for the position. 
15. Travis Knighton was selected and subsequently approved for the Maintenance Engineer position by the WVDOH Human Resources Division, WV Division of Personnel, and Governor’s Office with the effective date of June 1, 2014. 
16. Grievant filed a grievance on June 24, 2014, contending he is more qualified with engineering experience and supervision than the applicant that was selected.  Grievant alleges that proper procedures were not followed during the course of the interview process.  Further, Grievant alleged that a memorandum sent to the Governor’s Office identifying Travis Knighton as the successful candidate was somehow flawed due to the fact that the memorandum was not signed and specifically identified the successful candidate.  
17. Grievant did not put forth any evidence that the memorandum lacked authenticity or portrayed inaccurate information.  The memorandum was dated some 10 days after the interviews were completed for the position, and does not evidence pre-selection.
18. Interviewers John McBrayer and Ronald Smith agreed that Travis Knighton was the best overall candidate for the position and that the outcome would not have been different had the Checklist and Interview Record been fully completed.


Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
 SEQ CHAPTER \h \r 1In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault, supra.  Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
Grievant applied for a Maintenance Engineer position posted by Respondent and was not the successful candidate.  Grievant infers and alleges several allegations contending he is unlawfully being hampered from advancement.  Grievant asserts that WV Code §29-6-10 was violated
 and that he is more qualified and has more experience than the successful applicant.  Grievant’s use of the term “pre-selection” is interpreted as a form of discrimination or favoritism.  This Grievance Board is authorized by statute to provide relief to employees for discrimination, and favoritism as those terms are defined in W. Va. Code § 6C-2-2.  “Discrimination” is defined by statute as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.” W. VA. CODE § 6C-2-2(d).  “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee” unless agreed to in writing or related to actual job responsibilities. W. VA. CODE § 6C-2-2(h).  In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant did not establish a prima facie case of discrimination or favoritism.
 SEQ CHAPTER \h \r 1Grievant asserts the selection process in association with the posted position was flawed.  Grievant alleges that proper procedures were not followed during the course of the interview process.  John McBrayer and Ronald Smith were the two interviewers for the position.  Both the elicited testimony and the documentary evidence tend to demonstrate that all of the candidates for the position were asked the same questions and that there was no difference in how the interview paperwork was filled out for any candidate.
 See testimony of Steve Young, John McBrayer, and Ronald Smith; see also Grievant’s Exhibits D1-D5.  Grievant has not established that he was treated differently from the other applicant.  
However, it is of record and not denied that the Department of Transportation Applicant Interview Checklist nor the Department of Transportation Application Evaluation Record was not completed for any of the candidate.  The question presented by this fact is whether this omission constitutes a significant flaw in the selection process.
  While the forms were made a part of each candidate’s interview packet, none of the subject forms were filled out for any candidate.  Assistant Commissioner McBrayer testified that he often delegates the task of filling out the interview documents to support staff, and that in this particular instance, they were not completed.  To the extent that Respondent committed error in not summarizing interview comments in written form, it is not found that Respondent’s error, in the facts pattern of this matter is the fulcrum point of a conspiracy.  Forms used during interviews to summarize interviews comments and other pertinent information greatly assist in establishing mens rea at the time.  It is readily recognized that an agency’s failure to adequately adhere to best practice procedure can disturb the integrity of the interview process.  In some selection cases, lack of documentation or inconsistent documentation is evidence of wrongdoing.  Nevertheless, in the facts pattern of this matter, it is not found that Respondent’s error disturbed the integrity of the selection process.  This flaw, while noteworthy, and to some degree disturbing, it was not a significant factor in Grievant’s non selection. 
Respondent had reservations regarding Grievant’s ability to manage people effectively.  It was not Grievant’s engineering abilities that kept him from being selected for the positon.  The posting of the Maintenance Engineer position in discussion specifically states the incumbent “will be responsible for all administrative/supervisor tasks relative to management of subordinate personnel.” G Ex A. Ronald Smith, Deputy State Highway Engineer for Operations, indicated that the Maintenance Engineer position requires 75% supervisory or management responsibility and skill and 25% engineering knowledge.  This Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121(Aug. 2, 2006); See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005) Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008). 

In evaluating the candidates, the instant interviewers considered how they felt the candidates would adapt to the position, how they would interact with middle managers, and how they would set a positive tone for the 250 employees that the position manages.  As Grievant had occupied the position previously, the interviewer(s) had detailed insight into how Grievant manages and works with others. See testimony of Assistant Commissioner of Highways and Deputy Secretary of Transportation for Administration John McBrayer.  Commissioner McBrayer testified that he strongly felt that Grievant was not suited for the primary duties of the position because of his previous personality conflicts with employees in D-1.
  Mr. McBrayer testified that Grievant and he had different “visions” of how to properly manage.
Respondent’s actions were not limited to a difference of opinion.  Consideration of past conduct within the same or similar position is not improper.  It is not considered arbitrary and capricious to contemplate personality traits and abilities which impact on the effectiveness of recognized duties.  Respondent specifically took into consideration an applicant’s past work history while considering who should be selected to fill the position.  Prior to being selected for the Maintenance Engineer position, Travis Knighton was a project supervisor for the Maintenance Division in the DOH central office.  Mr. Knighton helped build DOH facilities in several different locations throughout the State.  Both Mr. McBrayer and Mr. Smith testified to the exceptional work Mr. Knighton had performed in managing the construction of a District 1 building, which had a budget in the millions of dollars.  Commissioner McBrayer stated that Mr. Knighton communicated and worked well with others and kept the projects on task. See testimony of John McBrayer and Ronald Smith. 

The key issue presented is whether Grievant established that he is the most qualified applicant for the Maintenance Engineer position.  In other words, in order to obtain relief,
 Grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different  Hopkins v. Monroe County Bd of Educ., Docket No. 95-31-477 (Feb 21, 1996).  Grievant has not met his burden.  Additionally, Respondent’s decision must be analyzed according to the arbitrary and capricious standard.  

This Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998). 

It is not established that Grievant is the most qualified applicant.  Nor is it demonstrated by a preponderance of the evidence that the selection process for the position in discussion was significantly flawed.  Counsel for Respondent asked Grievant whether there were any other inconsistencies or abnormalities in the interview process other than the Checklist and Evaluation Record not being filled out. Grievant responded, “Speaking for myself, no.”  Based on the information presented, Respondent factored into consideration an acceptable criterion (standards) to assist in analyzing whether or not Grievant was suitable for the vacancy.  Commissioner McBrayer felt that Grievant was not appropriate for the position due to all the responsibilities associated with the position, (management style, ability to amicably lead, not just Grievant’s engineering qualification).  Therefore, the decision to not offer the Grievant the promotion was not arbitrary and capricious nor was it legally insufficient or unreasonable.  Respondent presented a logical and reasonable explanation for its selection decision.  The successful candidate is qualified and the rational for his selection is plausible. 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). 
Grievant has failed to establish that his non-selection was the product of unlawful, unreasonable, or arbitrary and capricious behavior.  In recognition of qualifications and record of performance Respondent’s selection was not clearly wrong or arbitrary and capricious.  Grievant failed to demonstrate that he was the overall best candidate for the position.
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in non-disciplinary matters rests with the Grievant to prove by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 

4. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001)
5. “Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).” Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).
6. Grievant failed to demonstrate a significant flaw in the selection process. 

7. In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008). 
8. Grievant did not meet the burden of proving he was the victim of favoritism.

9. Grievant did not demonstrate that there was unlawful discrimination in the selection process. 

10. Grievant has failed to establish that the selection of the successful applicant for the Maintenance Engineer position was improper, unreasonable, arbitrary and capricious, or clearly wrong.  Grievant did not demonstrate that the selection decision was unlawful. 
11. Respondent’s determination that Grievant was not the best choice for the position at issue was based upon relevant factors, and was not arbitrary or capricious, or clearly wrong.

Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  July 31, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge
� Respondent’s counsel motioned to have this grievance dismissed on the grounds that this Grievance Board lacks jurisdiction to award Grievant’s requested 20% salary increase. Respondent’s motion is denied.


� Grievant clarified during cross examination that he believed that Respondent violated W. Va. Code § 29-6-10 because the interviewers did not give his experience as much credibility as he thought they should have.  Grievant was unable to articulate or describe to what extent his engineering experience factors into supervising nearly 250 employees who are not engineers.  West Virginia Code § 29-6-10(4) requires an employer to consider seniority in selection decisions “if some or all of the eligible employees have substantially equal or similar qualifications[.]” In other words, seniority is a “tie breaker,” not a primary consideration.  In this case, the qualifications of the candidates, as determined by the interviewers, were not so similar that seniority needed to be used as anything other than evidence of past experience. “An employer may determine that a less senior applicant is more qualified for the position in question on the basis of particular qualities or qualifications that it determines are specifically relevant.”  McKinney, et al., v. Dep't of Transp./Div. of Highways, Docket No. 2008-0316-CONS (Dec. 27, 2007).  Grievant’s interpretation and application of his engineering experience was not established to be in the pertinent context of W. Va. Code § 29-6-10.





� In addition to other specific allegations, Grievant tends to infer that the successful applicant, Travis Knighton, was pre-selected for the position.  Grievant may have been better served to contend that Respondent was prejudiced against him as opposed to being predisposed for the successful applicant.  Grievant did not establish a prima facie case of discrimination or favoritism. 


� It is readily recognized that a state agency’s failure to adequately adhere to the best practices (e.g., proper documentation) in selection cases can undermine the credibility of the personnel decision.


� During his tenure as District 1 Manager, John McBrayer supervised Grievant, who was serving as the District’s Maintenance Engineer. Mr. McBrayer had occasion to counsel Grievant.  Further, McBrayer was aware from his predecessor that Grievant and the former District Manager were not on speaking terms.  Testimony of Assistant Commissioner John McBrayer.


� It may be interesting to note that pursuant to Grievant’s level three testimony, clarification, he was seeking a (20%) pay increase not the award of the Maintenance Engineer position. Respondent strongly objected to appropriateness of this relief request.  The undersigned ALJ does not find it necessary to rule on the definition of “to be made whole” or whether a 20% increase in Grievant’s salary is equivalent to the salary bump of the promotion currently in dispute.
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