WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

OPHELIA COATS-RILEY,



Grievant,

v.







       Docket No. 2015-0297-DOR

TAX DEPARTMENT,



Respondent.

DECISION


Grievant, Ophelia Coats-Riley, was employed by Respondent, State Tax Department (“Tax”) in the Office Assistant 2 classification.  She filed a grievance directly to level three dated September 15, 2014, contesting the termination of her employment. Grievant disagrees with the alleged reasons for her dismissal and feels that it was unjustified.
 As relief, Grievant seeks reinstatement to her position and classification as well as compensation for all wages and benefits she has lost.  Grievant also seeks a “letter of good standing.”

A level three hearing was conducted in the Charleston office of the West Virginia Public Employees Grievance Board over the course of two days; December 2, 2014, and January 16, 2015.  Grievant personally appeared both days pro se.
 Respondent was represented by Cassandra L. Means, Assistant Attorney General.  This matter became mature for decision upon receipt of the last Proposed Findings of Fact and Conclusions of Law on February 17, 2015.

Synopsis


Respondent dismissed Grievant from employment for allegedly not being able to perform all of the necessary duties of her position, especially the need to enter accurate information into the Agency’s specialized database software. Respondent also alleged that Grievant had been insubordinate and had falsified information on a timesheet.  Grievant adamantly denies being insubordinate. She also argues that the problem related to her timesheet was confusion regarding how to submit the time and not a falsification of her records.  With regard to the database, Grievant argues that she did not receive adequate training to properly navigate the database and properly enter the data.  Respondent proved by a preponderance of the evidence that Grievant was unable to perform essential functions of her job after receiving the training and assistance.  The grievance is DENIED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Ophelia Coats-Riley, was employed in the Property Tax Division of the State Tax Department in the Office Assistant classification.

2.
Beginning October 16, 2013, Grievant transferred to the Appraisal Services Unit which is required to appraise all industrial property throughout the State, monitor the performance of county assessors, as well as provide training guidance to the Assessor’s Offices.
 Respondent’s Exhibit 9, page 3.


3.
Grievant’s main duty was to key industrial tax appraisals into the division’s specialized database, the Integrated Assessment System (“IAS”). More than 800 of these appraisals must be keyed in each year. Grievant also had responsibilities for directing incoming calls, filing, mailing and updating spreadsheets. Respondent’s Exhibit 6, EPA-1 for Grievant (October 23, 2013).

4.
Counties base their tax assessment upon these appraisals and the tax tickets sent to industrial clients for payment are based upon the data entered into the IAS program. If the data is placed into the system incorrectly the tax tickets sent to the industrial clients will be in error and there can be serious financial consequences for county budgets based upon erroneous payment, or nonpayment, of property taxes.

5.
When Grievant started working in the Appraisal Services Unit (“ASU”) her supervisor was Luther Dangerfield.  Mr. Dangerfield gave Grievant a manual for using the IAS program, but did not provide her with any training.


6.
On February 16, 2014, LeRoy Baker became the Appraiser Chief and Grievant’s direct supervisor.  The 
ASU has offices with office assistants in Charleston, Clarksburg and Beckley.  Three other offices, located in Martinsburg, Parkersburg and Wheeling have appraisers only.

7.
The Assessor Chief splits his time between the Charleston office and the Clarksburg office.  Accordingly, he regularly communicates instructions to the office assistants in the various offices by e-mail and instant messages (“IM”).
 Because the filing and recording of tax assessments, appraisals, and returns is time sensitive, it is important for the employees in this unit to be prompt in reading and answering the messages they receive electronically.


8.
Grievant was either unable or unwilling to regularly check and respond to electric communications from her supervisor and coworkers.  She would also set her IM to “busy” when she was working on projects, and not check any messages that were sent for long periods of time.
  Grievant would also work at a table or other location away from her desk where she could not answer the telephone or check her e-mail and IM on a regular basis.
  The appraisers would try to answer Grievant’s telephone when she was away from her desk which interrupted their work.

9.
Mr. Barker orally asked Grievant not to set her IM on “busy” to no avail.  By memorandum dated July 3, 2014, Chief Barker gave Grievant written instructions to:
· Not set her IM to “busy” unless instructed to do so by him or another administrator.

· Check her IM and e-mail at least every hour and respond to the messages received if possible.

· Work at her work station rather than a table in the center of the room. She was not to use Mr. Barker’s office when he was not present.

· Grievant could give temporary workers instructions regarding their assignments but she was not their supervisor.

· When mail for companies being appraised was returned to the Charleston Office, Grievant was to attempt to contact the companies to get the correct address for the accounts and re-mail the items rather than sending the items to another office or giving them to the appraisers to find. 
Respondent’s Exhibit 2.


10.
During the ensuing week, Chief Barker sent Grievant e-mails regarding her assignments and activity log sheets for which he received no replies.  Chief Baker and the Director of the Property Tax Division, Jeff Amburgey, met with Grievant on July 10, 2014, to discuss electronic messaging.  In the course of this meeting, Grievant asserted that she had not received a number of e-mails from Chief Barker related to her activity log sheets.  Immediately following the meeting Chief Barker and Grievant checked the electronic message account on Grievant’s computer for these messages.  The account indicated that Grievant had received the message. She had opened some of the messages and had not opened others.


11.
Venus Drummond works in the Clarksburg office of the Appraisal Services Unit.  Ms. Drummond holds an Office Assistant 3 classification and is the lead worker for the other office assistants in the unit, including Grievant.  Ms. Drummond has been employed in the ASU for more than twenty years.  As a lead worker, Ms. Drummond may assign and schedule work for other OAs as well as provide training and guidance regarding how the duties are performed. She has successfully instructed other OAs in the appropriate navigation and use of the Integrated Assessment System software. Ms. Drummond often instructed Grievant regarding her various job duties, including the use of the IAS, but also had difficulty with electronic communications with Grievant. Electronic communication was important since they worked in different offices.

12.
When Grievant began working in the ASU, she was given a manual explaining the use and navigation of the Integrated Assessment System software that was used to enter the tax assessments into the State’s computer system so that tax tickets could be developed for industrial clients located in West Virginia; however, she did not receive individual training in use of the software.

13.
The IAS software can be complicated and confusing to navigate and takes time to learn how to use it properly. Employees who use it regularly indicated that the best way to learn the system was by operating it.


14.
During the months of February, March, and April 2014, Chief Barker and Ms. Drummond instructed Grievant regarding logging into the IAS program and entering data related to tax assessments. These were informal training sessions performed separately by Chief Baker and Ms. Drummond.  During the sessions Grievant appeared to be able to access the system accounts and appropriately enter data. Ms. Drummond provided Grievant with at least as much training as she had provided to other office assistants to enable them to successfully navigate the IAS software.


15.
At one or more points during this training process, Grievant was provided with extensive training documents that consisted of specific instructions related to entering data from industrial personal property tax appraisals and returns into the IAS software. Included in these instructions were screenshots of individual pages from the IAS with step-by-step notations regarding what data was to be entered into particular lines or boxes, where that data was located on forms or in the database, as well as categories and codes to be utilized for entry of specific items.  Grievant’s Exhibit 1.

16.
Notwithstanding this instruction, Grievant often had difficulty logging onto the IAS, finding specific forms and properly entering data into the forms properly when she found them.  When asked about these difficulties Grievant offered reasons including: she could not remember her password; she was typing too fast for the system; the IAS was down or there was an unspecified problems with her individual computer.

17.
On July 15, 2014, Chief Baker asked Grievant to look up a personal property account for an industrial client on the IAS program. Grievant told Chief Barker that she could not log onto the system and that the system must be down.  However, Chief Barker had the system up and functioning properly on his computer at the time. 


18.
In early July 2014, Chief Barker became concerned that Grievant was having difficulty with the IAS and feared that she was getting behind in her assignments.  This was particularly problematic because the unit was about to enter into the busiest time of the year when tax returns and appraisals would be coming in to be placed into the system at a rapid rate.
 


19.
At Chief Barker’s request, Ms. Drummond traveled to Charleston on July 21, 2014, to assess whether Grievant was completing her assignments correctly and on schedule, as well as provide additional instruction to ensure that Grievant was appropriately logging data into the system.


20.
When the industrial returns are received by the Property Tax ASU, the office assistant date stamps them, logs them into the IAS and places them in a specified drawer. The appraisers then review the returns and mark with a red pen the data on the return to be keyed into the IAS by the office assistant. The appraisers then place the returns into a second drawer. The office assistant gets the marked returns, keys the information into the appropriate file in the IAS and places the returns in a third drawer for proofing.  After the return is proofed by an appraiser, it is copied by the office assistant and returned to the appraiser.  The appraisers are responsible for creating new files and assigning account numbers for specific industrial clients when they are initially placed into the IAS.

21.
While working with Grievant on July 21, 2014, Ms. Drummond discovered that Grievant was not coding data properly or logging returns into the system correctly. Ms. Drummond instructed Grievant on basic procedures in the IAS, but was unable to work on more complex issues.

22.
While reviewing Grievant’s work, Ms. Drummond discovered two returns which had been initiated in the IAS.  Grievant had created new account numbers and enter values into the IAS for industrial clients who had existing accounts. Only the appraisers are allowed to create new accounts for industrial clients in the IAS. Grievant had not told anyone that she had created these entries. Had Ms. Drummond not discovered these accounts they may have been erroneously listed as the assessments for the industrial clients instead of the actual existing accounts.
 

23.
Ms. Drummond also discovered several property transfer forms at various spots on Grievant’s desk.  The data from these forms should have been entered and the forms properly filed.


24.
During the month of July 2014, Grievant was under treatment by a licensed physician for “panic and adjustment disorder” as a result of being under significant stress. Grievant’s Exhibit 2. Grievant felt that her supervisors’ approach to Grievant’s job performance significantly and unreasonably contributed to her stress.


25.
After Grievant’s employment was terminated, approximately ten industrial property returns were found underneath a file folder on her desk. These property tax returns were not time stamped as to the date they were received. Industrial tax returns are time sensitive. Failure to properly timestamp the receipt of the returns could cause the taxpayer to be assessed penalties as a late filer or non-filer.
 

26.
On September 2, 2014, Deputy Tax Commissioner Kristin Mounts held a meeting with Grievant to discuss her conduct in performance. Deputy Commissioner Mounts informed Grievant of problems with her job performance and notified Grievant that termination of her employment was being considered. Grievant was given an opportunity to respond to the issues raised by Respondent’s agents.

27.
Following the meeting on September 2, 2014, a letter was issued to Grievant dismissing her from employment for the reasons discussed in the predetermination meeting. Those reasons included the incident set out above describing Grievant’s inability to successfully complete her essential job duties, as well as allegations that:

· On July 31, 2014, Grievant instructed temporary employees to disregard the instructions that were given to them by Chief Barker and to perform tasks assigned by Grievant.

· On August 1, 2014, Grievant was disrespectful to Director Amburgey by not looking up or acknowledging that he was in the room, when Director Amburgey came to the unit to make an announcement.

· On August 4, 2014, Grievant was seen shredding papers and making copies for an extended period of time, which were not duties consistent with the projects to which she had been assigned.

· On June 24, 2014, Grievant was issued a three-day suspension for allegedly falsely claiming overtime pay for a holiday which she did not work.

Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 
Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).


Grievant, as a permanent state employee in the classified service, could only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965). See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam). “Oakes v. W.Va. Dept. of Finance and Administration, supra, requires that a violation sufficient to support a dismissal be of a substantial nature and that if it involves a violation of a statute or official duty, it must be done with wrongful intent.” Serreno v. West Va. Civil Serv. Comm’n, 169 W. Va. 111, 115, 285 S.E.2d 899, 902 (1982) (per curiam). “‘Good cause’ for dismissal will be found when an employee’s conduct shows a gross disregard for professional responsibilities or the public safety.” Drown v. West Va. Civil Serv. Comm’n, 180 W. Va. 143, 145, 375 S.E.2d 775, 777 (1988).


It is undisputed that Grievant’s most essential duty was to key industrial tax appraisals and returns into the Integrated Assessment System (“IAS”) for industrial clients throughout the state.  The IAS program is detailed and complicated. It takes training and use for an employee to effectively utilize.  Respondent argues that after providing Grievant appropriate training opportunities, she was unable to perform the essential duties of her job at an acceptable level. Grievant counters that she was becoming familiar with the computer program, but did not receive sufficient training to acquire proficiency. She also notes that there were technical difficulties with her computer which hampered her progress.

The witnesses called by Grievant generally agreed that the IAS software was difficult to master and that Grievant seem to work steadily and cooperatively. They also indicated that after two or three weeks they were able to successfully navigate the system.  For the first three months that Grievant was employed in the unit she did not receive any formal training related to the IAS that was given access to the manual so that she could familiarize herself with that program. Beginning in February 2014, Chief Barker and Ms. Drummond intermittently gave Grievant instructions on the use of the program and were available to answer any questions that she might have.  As lead worker for the office assistants, Ms. Drummond had provided training on the IAS system to previous employees in the unit. Ms. Drummond testified that Grievant was provided as much if not more assistance in learning the IAS program as previous employees had received.


At one point in her testimony, Grievant noted that she could place the data on an Excel spreadsheet, but her supervisors wanted her to copy data from one part of the IAS and paste it in other locations. Grievant indicated that she did not believe the way her supervisors wanted to enter this data was the most efficient process.  Notwithstanding this belief, Grievant was obligated to learn to operate the program as instructed. Respondent was able to demonstrate by a preponderance of the evidence that Grievant was unable to perform the essential duties of her position after an approximately five month adjustment period.  None of the evidence presented indicated that amount of time period was necessary to become proficient in the duties Grievant was required to perform in the IAS program.

Ultimately, Respondent proved, by a preponderance of the evidence, that Grievant received a reasonable amount of training in the use of the required IAS program, but was still unable to perform the essential duties of her job with sufficient accuracy to meet the needs of the agency and public it serves.  Accordingly, the grievance is DENIED.

Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

2.
A permanent state employee in the classified service may only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965). See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam). 

3.
Respondent proved, by a preponderance of the evidence, that Grievant received a reasonable amount of training in the use of the required IAS program, but was still unable to perform the essential duties of her job with sufficient accuracy to meet the needs of the agency and public it serves.
Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: APRIL 30, 2015



________________________________








WILLIAM B. MCGINLEY








ADMINISTRATIVE LAW JUDGE

� In her post-hearing proposal, Grievant noted that the termination of her employment followed shortly after she filed a grievance contesting a suspension, inferring that the termination was an act of reprisal.  However, Grievant had not previously raised this claim so it cannot be considered. Additionally, Respondent demonstrated a legitimate, non-retaliatory reason for the action, so that issue will not be further addressed herein. See Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Hamilton v. Dep’t of Health & Human Res., Docket No. 2013-1601-CONS (May 27, 2014).


�  “Pro se” is translated from Latin as “for oneself” and in this context means, one who represents oneself in a hearing without a lawyer or other representative.  Black’s Law Dictionary, 8th Edition, © 2004 Thompson/West, page 1258.


� Grievant applied for and received this position.  She was previously employed in another unit in the Tax Department.


� There are various brand names for this type of communication including “Instant Messenger” and “Office Communicator.” The specific brand used by Respondent is unclear.


� Level 3 testimony of LeRoy Baker.


� The “busy” setting does not prevent messages from coming through to the recipient’s computer.  Rather it discourages others from sending messages at that time and alerts the sender that they may not receive a timely response.


� As an OA2, Grievant was responsible for answering the telephone for the office. 





� Level three testimonies of appraisers and office assistants who use the software. The witnesses generally agreed that the software was complicated and took at least a couple of weeks to be comfortable with it. However, they all indicated that the only way to master the software was to work with it on a regular basis.


� Level three testimony of Ms. Drummond.


� Grievant explained that these returns had been submitted early and she had created these accounts to practice using the IAS.  While this may have been a reasonable exercise, her failure to delete the accounts indicated Grievant’s failure to grasp the importance of the accuracy of the database entries.


�  This information was provided through Grievant’s testimony and a document that she asked to be included into the record. Grievant was also going through a very difficult personal issue, but she did not bring that problem to the attention of her supervisors.


� Since returns were found subsequent to Grievant's dismissal they were not considered when the decision to terminate her employment was made. However, this evidence has probative value to support Respondent's position that Grievant was, either intentionally or mistakenly, not properly performing her job


� Grievant denied this allegation. However, the two temporary employees each signed a statement stating that: “When Leroy Barker told us not to work on anything except the “pink” forms, Ophelia told us after he left not to listen. She told us to do what she instructed and when he comes in hide what we're doing and act like we're working on the "pink" forms. Respondent's Exhibit 4.


� Grievant adamantly denies that she intentionally falsified a claim for overtime work and the suspension is the subject of a separate grievance. Since the dismissal of Grievant from employment is justified on other grounds, it is not necessary for the undersigned to address the bulleted issues set out herein.


� Since Respondent proved that Grievant was unable to perform the essential duties of her job, the remaining allegations need not be addressed. It is worth noting that Grievant had been successful in previous employment endeavors and her difficulties in this job, after prior successes, were undoubtedly stressful.  She appeared to be credible, capable, organized, and earnest during all of the level three proceedings.
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