THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TAMMY FERTIG,



Grievant,

v.






Docket No. 2015-0572-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,



Respondent.

DECISION

Grievant, Tammy Fertig, filed two expedited level three grievances against her employer, Respondent, Department of Health and Human Resources (“DHHR”)/Bureau for Children and Families (“BCF”), challenging disciplinary actions taken against her.  The first grievance was dated July 28, 2014, and states as follows: “[s]uspension without good cause.” As relief sought, Grievant requested, “[t]o be made whole in every way including back pay with interest all benefits restored & any disciplinary action removed.”  The statement of grievance dated November 11, 2014, states the following:  “[d]ismissal without good cause.”  As relief, Grievant sought, “[t]o be made whole in every way including back pay, interest, benefits restored.”  These grievances were consolidated by Order entered November 24, 2014.  
A level three hearing was held on December 10, 2014, before the undersigned administrative law judge at Grievance Board’s office in Charleston, West Virginia.  Grievant appeared in person, and with her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Harry C. Bruner, Jr., Esq., Assistant Attorney General.  This matter became mature for decision on January 26, 2015, upon the receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis


Grievant was employed by Respondent as a Family Support Specialist.  DHHR received a report that Grievant was violating certain agency policies pertaining to public assistance benefit cases.  Thereafter, DHHR referred the matter for investigation through the Office of Inspector General.   As a result of the investigation, Respondent charged Grievant with a number of policy infractions, suspended her pending further investigation, and ultimately terminated her employment. Grievant denied all of the charges brought against her except for those pertaining to her having a revoked driver’s license.  Respondent proved by a preponderance of the evidence that Grievant does not meet the minimum qualifications for the Family Support Specialist position, and that she violated DHHR confidentiality policy by having her husband drive her to conduct home visits for DHHR clients.  Therefore, the grievance is DENIED.   
 

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
At all times relevant herein, Grievant, Tammy Fertig, was employed by Respondent as a Family Support Specialist at Respondent’s Kanawha County, West Virginia, office.  The Kanawha County office is within Respondent’s Region II.  Grievant had been employed by DHHR for twenty-two years.  In addition to being a Family Support Specialist, Grievant had held other positions at DHHR, including being an EBT (electronic benefits transfer) Trainer in the Supplemental Nutrition Assistance (SNAP) Program, formerly known as the food stamp program, for six years.


2.
Those employed as Family Support Specialists are required to have valid driver’s licenses and access to transportation because travel is required for the job.
  


3.
Cheryl Salamacha is employed by Respondent as the Director of Region II, the region in which Grievant worked.  Ms. Salamacha began in this position during the summer of 2014.      

4.
Jeff Dean is employed by Respondent as a Family Assistance Coordinator in its Kanawha County office.  Mr. Dean was not Grievant’s direct supervisor.  Instead, Mr. Dean was the direct supervisor of Grievant’s direct supervisor.  The record is unclear as to the identity of Grievant’s direct supervisor.  Nonetheless, Mr. Dean was in Grievant’s chain of command.  Mr. Dean had previously worked as an EBT Trainer.  

5.
Anita Adkins is employed by Respondent as a Community Services Manager at its Kanawha County office.  Ms. Adkins supervises the operations of the Kanawha County DHHR office.

6.
Tina Mitchell is the Deputy Commissioner for BCF.  


7.
Christopher Moses is the Director of Investigations and Fraud Management within the Office of the Inspector General, which is also within DHHR.  


8.
In or about July 2013, Grievant’s former sister-in-law, who was also employed by DHHR, reported to DHHR’s Deputy Secretary for Administration, Warren Keefer, that Grievant was using an EBT (food stamp) card to purchase gas, and that she was also processing benefit applications, or modifying benefit applications, for family members who lived in Putnam County, West Virginia.  Deputy Secretary Keefer reported these allegations to the Office of Inspector General.

9.
The Investigations and Fraud Management section of the Office of Inspector General (“OIG”) received the report of allegations against Grievant on or about July 23, 2013.  Soon thereafter, OIG began a confidential investigation into the allegations made against Grievant.  The investigation was conducted by investigator Timothy Moses.  Christopher Nelson supervised the investigation.  Grievant was not informed of the investigation until in or about May 2014.  Even then, Grievant was not specifically informed that she was being investigated.  

10.
During the investigation, Investigator Moses interviewed a number of people including, Grievant’s former sister-in-law, Grievant’s two nieces, Grievant’s husband (“G.F.”), 
 and Grievant.  Investigator Moses also obtained written statements from two individuals who were purported to be neighbors of G.F.’s brother.  During the course of his investigation, among other things, Investigator Moses reviewed Grievant’s Facebook page, obtained a copy of the Dismissal Order from Grievant’s divorce action, and reviewed security camera footage from a number of grocery/retail stores in which Grievant and/or her husband are seen.  


11.
On or about July 24, 2014, almost one year after the investigation began, Grievant was suspended from work pending an “investigation into allegations of conspiracy to commit welfare fraud.”
  The record is silent as to the duration of this suspension.  No suspension letter was introduced into evidence.  Further, it is presumed that the suspension was without pay, but no evidence was introduced to confirm such.  
12.
Despite Grievant being “suspended pending investigation” in July 2014, Investigator Moses had investigated Grievant for almost one full year before she was ever suspended.  During that year, Grievant was actively working in her Family Support Specialist position with DHHR.  Grievant was suspended only after Investigator Moses’ investigative report was submitted and disseminated to DHHR officials.  Despite this, Director Nelson asserted that their investigation was on-going at the time of the level three hearing.  It is unclear as to what was being investigated at the time of the level three hearing as Grievant no longer worked there.  
13.
Even though the investigation was supposedly on-going, Investigator Moses prepared a written report in July 2014, and Director Nelson submitted the same to the Inspector General, Nancy Exline of DHHR, and Monica Robinson, also of DHHR.  Director Nelson also forwarded a copy to the prosecuting attorney’s office.  A copy of the investigators’ report was also sent to Mr. Dean.  However, the record is unclear as to who sent Mr. Dean his copy of the investigators’ report.  Further, it is unclear whether copies were also sent to Deputy Commissioner Mitchell, Ms. Salamacha, or Ms. Adkins.    


14.
The investigation revealed no evidence to substantiate Grievant’s former sister-in-law’s claim that Grievant used an EBT card to purchase fuel.  Such a feat may not even be possible with the technology.  However, based upon the investigative report from OIG, Respondent charged Grievant with the following infractions:  failure to report herself and her income in G.F.’s SNAP benefits case; using G.F.’s EBT card “with clear knowledge” that she was not an authorized representative on his account; operating a motor vehicle on a revoked driver’s license personally and while conducting West Virginia State business; failure to report that her driver’s license was revoked; accessing the DHHR benefit case of her niece, and participating in the eligibility determination of her niece’s subsequent benefits by acquiring and providing required documentation; and, allowing her husband to drive her to conduct home visits for West Virginia State business in violation of DHHR Confidentiality policy.
    

15.
Mr. Dean conducted a predetermination conference with Grievant.  The parties appear to agree that this conference occurred on October 17, 2014; however, no documentary evidence regarding the predetermination conference was introduced into evidence.  In attendance at the predetermination were Mr. Dean, Grievant, Grievant’s representative, Debra Kaysk, Kathy Brumfield, and Anita Adkins.
  Mr. Dean reviewed the OIG investigative report before he met with Grievant.  Grievant had not seen the investigative report at that time.  Grievant did not receive a copy of the investigative report until after filing this grievance action.    

16.
Following the predetermination conference, Mr. Dean, Ms. Adkins, and Ms. Salamacha discussed the situation and reached a consensus that they should recommend to Deputy Commissioner Mitchell that Grievant be dismissed.  They came to this conclusion based upon the “volume of allegations” made against Grievant in the OIG investigative report.
  BCF management did not conduct any further investigation into the allegations made against Grievant.   

17.
Deputy Commissioner Mitchell made the decision to dismiss Grievant from her employment following receipt of the recommendations of Mr. Dean, Ms. Salamacha, and Ms. Adkins.  


18.
By letter dated November 3, 2014, Respondent dismissed Grievant from employment for the above-stated infractions.  Pursuant to this letter, Grievant’s dismissal was effective November 19, 2014.
   This letter was prepared by Ms. Adkins, but signed by Ms. Salamacha.  

19.
No criminal charges have been brought against Grievant as a result of the OIG investigation.
    



20.
Grievant’s driver’s license was revoked in either late 2011, or early 2012.  The circumstances leading to the revocation of Grievant’s driver’s license were unrelated to Grievant’s employment.  As of the time of the level three hearing, Grievant still had no valid driver’s license; however, Grievant asserted that she had begun taking steps to obtain a driver’s license.  

21.
Grievant did not report the revocation of her driver’s license to her employer.   
Instead, at least on some occasions, when Grievant had to do home visits as a part of her job, G.F. drove Grievant to the DHHR benefit recipients’ homes.  Grievant did not inform her employer of this, and she did not obtain permission from her employer for G.F. to drive her to the home visits.   
22.
By allowing G.F. to drive her to conduct home visits, Grievant was disclosing the home addresses of certain individuals who were receiving public assistance benefits to G.F., who was not employed by DHHR.  
23.
While Grievant has not driven a state-owned vehicle since her driver’s license was revoked, Grievant has admitted to driving a co-worker’s car to and/or from a training session for work on work time.  

Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Respondent asserts that Grievant violated DHHR policies, as well as committed criminal acts, and that as such, her suspension and termination were appropriate.  Grievant denies nearly all of Respondent’s allegations.  At level three, Respondent focused a great deal on the criminal allegations it has made against Grievant.  However, such are irrelevant to this case.  Grievant has not been charged with, or convicted of, the criminal offenses Respondent alleges against her.  Further, various violations of policy were cited as the reasons for Grievant’s suspension and termination.  Therefore, the undersigned will not address any criminal allegations made against Grievant.     

In the November 3, 2014, dismissal letter, Respondent explains that Grievant is being dismissed from her employment for the following infractions: failure to report herself and her income in G.F.’s SNAP benefits case; using G.F.’s EBT card “with clear knowledge” that she was not an authorized representative on his account; operating a motor vehicle on a revoked driver’s license personally and while conducting West Virginia State business; failure to report that her driver’s license was revoked; accessing the DHHR benefit case of her niece, and participating in the eligibility determination of her niece’s subsequent benefits by acquiring and providing required documentation; and, allowing her husband to drive her to conduct home visits for West Virginia State business in violation of DHHR Confidentiality policy.  No other policies are identified in the termination letter.   
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam).  
Many of the facts are disputed in this grievance.  Grievant denies accessing her niece’s DHHR benefit case and denies participating in the eligibility determination of her niece’s subsequent benefits.  Grievant also denies Respondent’s claims that she and G.F. were living together while he received SNAP benefits.  Grievant also denies using G.F.’s SNAP benefit card improperly.  However, it is undisputed that Grievant’s driver’s license was revoked in either late 2011, or early 2012, that she has not had a valid driver’s license since that time. 
  Further, it is undisputed that G.F. drove Grievant to some home visits she was conducting as part of her job duties.  

The classification specification for the position of Family Support Specialist states, in part, as follows:  “[e]mployee must possess a valid driver’s license and must have access to transportation for required travel. . . .”
  Further, such was also stated in the posting for the Family Support Specialist position Grievant applied for and received in November 2011.
  Grievant’s driver’s license was revoked in either December 2011 or in early 2012.  As Grievant does not have a valid driver’s license, and has not had one for several years, she does not meet the minimum qualifications for the Family Support Specialist position.  Grievant did not inform management of her license revocation.  Instead, she continued to drive, and had G.F. drive her to conduct home visits for her job.  Such entailed G.F. driving Grievant to the homes of public assistance benefit recipients.  Grievant did not seek or obtain permission from DHHR for G.F. to drive her to conduct the home visits.  Had Grievant sought such permission, Respondent would likely have discovered that her driver’s license had been revoked.   
As Grievant lacked the minimum qualifications for the position of Family Support Specialist, she was subject to termination for that alone.  “The Grievance Board has dealt with several similar cases involving employees of the Division of Highways where employees who were required to hold a driver’s license as a requirement of their job lost their licenses.  In those cases, the termination of employment was upheld. See Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007); Loudermilk v. W. Va. Dep’t of Transp./Div. of Highways, Docket No. 2010-0558-DOT (Oct. 8, 2010).  Loudermilk, supra, specifically states that where an employer proved by a preponderance of the evidence that a valid driver’s license is required for a grievant’s job and that grievant’s driver’s license had been revoked, the termination of the grievant’s employment was justified. Loudermilk, supra (Conclusion of Law 4).”  Casto v. Wood County Board of Educ., Docket No. 2014-0274-WooED (Jan. 24, 2014). 
DHHR Common Chapters Manual, Confidentiality, section 210, states, in part, as follows:  
[t]he information that must be considered confidential by the staff of the Department falls into two comprehensive classes:  (1) lists of individuals assembled from Department files and (2) information pertaining to individual cases, recorded or unrecorded, from which or about which facts have been secured by a Department worker.  

Workers are often asked to furnish specific information about individual cases.  No details concerning the situation of an individual client should be disclosed by staff of the Department, except for purposes directly related to the administration of the Department’s programs, i.e., determining eligibility for assistance, offering services and/or securing services from other social agencies.

Case material should be discussed only (1) in conference with the supervisor or administrator; (2) with another worker when that worker’s cooperation is needed in planning or treatment of a case situation; (3) in planned group meetings when the identifying data is changed so that the case names are not revealed; and/or (4) with the appropriate reviewing or investigative entities, including the Office of Inspector General, with oversight authority.    

Further, section 240.2 states that, “[t]he Department may release information to other individuals only with the client’s permission.  If the client is a minor or incompetent person, then the authorization of the client’s legal guardian shall be substituted for that of the client.  The worker must use discretion in releasing information even if approved by the client.  The client should be given a thorough explanation of the information to be released and the reason why.  It is of utmost importance to protect the client’s personal feelings and rights to privacy.”  It is noted that Respondent did not introduce into evidence any policy entitled “DHHR Confidentiality Policy” as was referenced in the dismissal letter.   
By having G.F. drive her to clients’ homes to conduct home visits, Grievant violated these policies because she disclosed clients’ home addresses to G.F., even if she disclosed nothing more to him.  Grievant asserts that she told clients that her husband would be driving her to the home visits before she conducted the visits, and they all said such was okay; however, no other evidence to support this claim was presented.  Grievant did not allege that she got releases from the clients, or that she documented their approvals in any way.  Further, even if the clients had given her a verbal “okay,” Grievant’s conduct still violates the policy.  Grievant did not have DHHR’s permission for G.F. to drive her to the home visits.  Additionally, Grievant gave no indication that she thoroughly explained to the clients that by G.F. driving her to the home visits, their addresses and possibly other personally identifying information, such as their names on a mailbox, would be disclosed to another private citizen who did not work for DHHR, and that such was not being disclosed for their benefit whatsoever.  Therefore, the clients had not given permission for the release of this personal information.  Respondent has proved by a preponderance of the evidence that Grievant violated these confidentiality policies when she had G.F. drive her to conduct home visits for her job.
As Grievant’s termination has already been justified by her lack of valid driver’s license, and her violation of confidentiality policies, there is no need to address any of the other allegations of misconduct made against Grievant.  Accordingly, this grievance is DENIED.

The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W. Va. 657, 661, 600 S.E.2d 554, 558 (2004)(per curiam).  

3.
Respondent proved by a preponderance of the evidence that a valid driver’s license is required for Grievant’s job as a Family Support Specialist, and that Grievant’s license has been revoked.  Therefore, the termination of Grievant’s employment was justified.  See Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007); Loudermilk v. W. Va. Dep’t of Transp./Div. of Highways, Docket No. 2010-0558-DOT (Oct. 8, 2010); Casto v. Wood County Board of Educ., Docket No. 2014-0274-WooED (Jan. 24, 2014). 

4.
Respondent proved by a preponderance of the evidence that Grievant violated DHHR confidentiality policies when she allowed her husband to drive her to conduct home visits for DHHR clients.   

 SEQ CHAPTER \h \r 1Accordingly, this grievance is ​​​​​​​​​​​​​​​​​​​​DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: March 27, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Respondent’s Exhibit 2, Investigative Report, Tab 22.


� The identities of these individuals will not be disclosed herein to protect their privacy. None of these individuals were called as witnesses during the level three hearing, and none are parties to this action.    


� See, Respondent’s Exhibit 1, November 3, 2014, dismissal letter.


� See, Respondent’s Exhibit 1. 


� See, testimony of Jeff Dean.  


� See, testimony of Jeff Dean.  See also, testimony of Anita Adkins.  


� As stated previously, the duration of Grievant’s suspension is unknown.  However, the record suggests that Grievant may have been suspended without pay from July 24, 2014, until she was terminated on November 19, 2014.


� No criminal charges were pending against Grievant at the time of the level three hearing.  Further, the undersigned has not been informed of charges being brought against Grievant since the level three hearing.  


� See, Testimony of Grievant, Tammy Fertig.  See also, Respondent’s Exhibit 2, Tab 27, Grievant’s statement to investigator.  


� See, Respondent’s Exhibit 2, Tab 22, Classification Specification for Family Support Specialist.  


� See, Respondent’s Exhibit 2, Tab 22, November 18, 2011, Family Support Specialist Posting.
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