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PUBLIC EMPLOYEES GRIEVANCE BOARD

CHARLES G. LYNCH,


Grievant,

v. 






DOCKET NO. 2015-1582-CONS
CONCORD UNIVERSITY,


Respondent.  
DECISION

Charles G. Lynch (“Grievant”) filed a grievance against his employer, Concord University (“Respondent” or “Concord”), on December 31, 2014, challenging his classification as a Trade Specialist II (Electrician) at pay grade 14 under the Job Evaluation Plan for State College and University Systems of West Virginia.  This grievance was assigned Docket Number 2015-0724-CU. 

Following a Level One conference on January 15, 2015, Concord denied the grievance on February 2, 2015.  Grievant submitted a default claim on January 29, 2015, but thereafter withdrew this aspect of his claim, and his default appeal was dismissed by this Grievance Board on February 18, 2015.  Grievant appealed to Level Two on April 7, 2015.  Following mediation at Level Two on May 15, 2015, Grievant appealed to Level Three of the grievance procedure on May 27, 2015.

On March 31, 2015, Grievant filed a second grievance, this time alleging that the Human Resources Department at Concord made unauthorized changes to his Position Information Questionnaire (“PIQ”), and his PIQ was not properly scored in accordance with the Job Evaluation Plan, resulting in his continued misclassification.  This grievance was assigned Docket Number 2015-1100-CU.  After this grievance was denied at Level One, Grievant appealed to Level Two on April 25, 2015.  Following mediation at Level Two on June 24, 2015, the grievances were consolidated, and a Level Three hearing held before the undersigned Administrative Law Judge on July 8, 2015, at the Raleigh County Commission on Aging in Beckley, West Virginia.  Grievant appeared pro se.  Concord was represented by Assistant Attorney General Brian L. Lutz. Grievant testified in his own behalf while Concord presented testimony from Daniel Fitzpatrick, its Director of Human Resources.  This matter became mature for decision on July 30, 2015, upon receipt of the last of the parties’ post-hearing arguments.

Synopsis

Grievant is currently employed by Respondent as a Trade Specialist II (Electrician).  Grievant contends that the Position Information Questionnaire (“PIQ”) which he submitted for his position, as approved by his supervisors, was not properly evaluated by the Human Resources Office at Concord University or by the Job Classification Committee (“JCC”) of the Higher Education Policy Commission, applying the Job Evaluation Plan (“Plan”) for State College and University Systems of West Virginia.  Grievant challenged the rating levels he was assigned on three of the twelve point factors in his PIQ which the JCC uses to evaluate a position: Knowledge, Experience, and Scope and Effect.  However, Grievant failed to demonstrate that any of the ratings he was assigned by the JCC were clearly wrong, not supported by a rational basis, or obviously erroneous.  The ratings assigned represented a reasonable exercise of the JCC’s substantial discretion in administration of the Plan.  Accordingly, this grievance will be denied.     
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the Level Three hearing:
Findings of Fact

1.
Grievant is employed by Respondent Concord University as a Trade Specialist II (Electrician).      
 
2.
Concord hired Grievant as an Electrician in 2007.  Grievant’s position was classified in pay grade 13 at the time he was hired, and subsequently changed to pay grade 14.  

3.
 In his position as an Electrician in the Physical Plant, Grievant provides services for the installation of new electrical systems and maintains existing electrical systems and equipment for power distribution and lighting for the entire campus at Concord.  See G Ex 14.

4.
Grievant has been licensed as a Master Electrician since 1985.


5.
After Grievant expressed concern that his position was misclassified, Marshall Campbell, Concord’s Director of Human Resources at the time, met with Grievant’s supervisors in or about May or June 2014, and reached an agreement concerning the contents of Grievant’s PIQ.  See G Ex 3.  Mr. Campbell then slotted the position as a Trade Specialist II in pay grade 14, the same level as before.  Grievant appealed this determination to the Job Classification Committee (“JCC”) on or about June 3, 2014.  G Ex 4.  See G Ex 8. 

6.
On June 27, 2014, the JCC for the West Virginia Higher Education Policy Commission met and considered Grievant’s appeal of the classification decision made by Concord on May 27, 2014.  The JCC voted to affirm Concord’s institutional determination, finding Grievant’s PIQ was properly evaluated as a Trade Specialist II in pay grade 14.  G Ex 5.


7.
On July 7, 2014, Patricia Clay, Acting Vice Chancellor for Human Resources, responded to an e-mail inquiry from Grievant, providing the scores for Grievant’s PIQ developed by the JCC in a document called a “data line,” which displays the numerical rating for each element of the Job Evaluation Plan (“Plan”) in a chart format.  Ms. Clay also provided Grievant with a copy of the Plan which the JCC applied to his PIQ.  See G Ex 6.


8.
On August 8, 2014, Ms. Clay responded to an additional inquiry from Grievant, referring him back to the Human Resources Officer at Concord.  G Ex 7.

9.
On September 4, 2014, Grievant met with Daniel Fitzpatrick, Concord’s new Human Resources Officer, to discuss various concerns which Grievant still had with his PIQ.  See G Ex 8.  Grievant left that meeting expecting Mr. Fitzpatrick to get back to him in response to the concerns he expressed.

10.
When Grievant did not receive a response from Mr. Fitzpatrick, he filed a grievance challenging his classification on December 31, 2014.  This grievance was assigned Docket Number 2015-0724-CU.  See G Ex 9.  


11.
On or about February 13, 2015, Grievant’s supervisors made changes to the PIQs of Grievant and other electricians employed by Concord.  Grievant’s PIQ was revised to make a Master Electrician’s License an institutional requirement, rather than a preference.  Mr. Fitzpatrick determined that Grievant should receive a 4.5 rating under Knowledge based on a 4 rating for the equivalent of an associate degree, and an additional one-half (.5) point for holding a required license.  See G Ex 11.


12.
Under the Job Evaluation Plan, an institutional requirement is not treated the same as a statutory requirement.  There is no legal requirement that an electrician working at a public college or university hold a Master Electrician’s License.
 
13.
Mr. Fitzpatrick also changed Grievant’s rating for Experience to a 6 because a Master Electrician is required to have five years of experience beyond the hours required to obtain a basic license.  See G Ex 11.


14.
Based upon the initial evaluation of Grievant’s revised PIQ in February 2015, Grievant’s classification was changed to pay grade 15.  See G Exs 11 & 12.

15.
Mr. Fitzpatrick acknowledged that he made a mistake in rating Grievant’s PIQ at level 6 for Experience.  According to the JCC, all such positions at all institutions require three to four years of experience, which results in a level 4 rating.  Further, experience required to obtain a credential cannot be counted a second time as part of the Experience point factor.  


16.
Grievant did not agree with the scoring assigned to his revised PIQ.  Grievant filed a second grievance which was assigned Docket Number 2015-1100-CU, and was later consolidated with the first grievance under Docket Number 2015-1582-CONS.


17.
As of the Level Three hearing on July 8, 2013, the JCC was reviewing Grievant’s revised PIQ which had been scored in a manner which moved Grievant to pay grade 15.

Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burcham v. Marshall Univ., Docket No. 2010-0873-MU (May 20, 2011); Burke v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).  Grievant is asserting that his position is not properly classified under the Job Evaluation Plan (“Plan”) for State College and University Systems of West Virginia (formerly known as Mercer classification).
  Whether or not Grievant is properly classified involves factual determinations that must be made on a case-by-case basis.  See Hastings v. Bd. of Trustees, Docket No. 94-MBOT-943 (May 28, 1996); Burke, supra.  Subjective determinations involving application of the Plan’s point factor methodology to an employee’s Position Information Questionnaire (“PIQ”) by the Job Classification Committee (“JCC”) will be given great weight unless clearly erroneous.  See Burke, supra.  See generally, Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995).  Likewise, subjective determinations of the JCC regarding application of the point factor methodology in the Plan to an employee are entitled to deference when being reviewed by this Grievance Board.  However, these subjective determinations may nonetheless be found to be arbitrary and capricious if not supported by a rational basis, or found to be clearly wrong if there is no substantial evidence in the record supporting the finding, or a review of the evidence of record makes it clear that a mistake has been made.  Jessen v. Bd. of Trustees, Docket No. 94-MBOT-1059 (Oct. 26, 1995), aff’d, Cir. Ct. of Kanawha County No. 95-AA-290 (Mar. 8, 2000), appeal refused, W. Va. Sup. Ct. of App. No. 001760 (Oct. 5, 2000).  See Frymier-Halloran v. Paige, 193 W. Va. 687, 458 S.E.2d 780 (1995); Bd. of Educ. v. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994).   


The arbitrary and capricious standard of review does not allow an administrative law judge to simply substitute his judgment for that of the JCC.  Miller v. Bd. of Directors, Docket No. 94-MBOD-495 (Oct. 29, 1996).  Under these established legal standards for reviewing a classification matter, a grievant is unlikely to meet his burden of proof in a higher education classification grievance. 

 In this particular grievance, Grievant asserts that Concord University and the JCC incorrectly applied three of the twelve factors used to evaluate his position.  More specifically, Grievant challenges the degree levels assigned to his PIQ under the factors of Knowledge, Experience, and Scope and Effect. Grievant asserts that the JCC inappropriately awarded lower scores on each of these factors, contending that, if his PIQ had been properly evaluated, he would have been classified in pay grade 16.


Grievant contends that he should have been awarded a degree level of 5.5 under the factor of Knowledge.  The Job Evaluation Plan states: “This factor measures the minimum level of education equivalency and/or training typically required for an incumbent to reach acceptable occupational competence on the job.  The factor considers the technical, theoretical, and/or mechanical skills required, and the complexity and diversity of the required skills.”  G Ex 19.  Further, the focus under the Plan is upon the qualifications required of the individual entering the position, not that of the incumbent.  Payne v. Bd. of Directors, Docket No. 94-MBOD-372 (Jan. 8, 1997).   


Respondent awarded Grievant a degree level of D or 4, which the Plan contemplates for a job that “requires basic knowledge in a specific area typically obtained through a business, technical or vocational school as might normally be acquired through up to 18 months of education or training beyond high school.”  G Ex 19.  In order to obtain the next level, E or 5, the Plan “requires broad trade knowledge or specific technical or business knowledge received from a formal registered apprentice or vocational training program or obtained through an associate’s degree of over 18 months and up to 3 years beyond high school.”  G Ex 19.


The Plan specifically authorizes awarding an additional half level (.5) “when certification or licensure is required by statute and conditioned on the passing of an exam.”  G Ex 18.  Both Concord and the JCC awarded Grievant this additional half level, resulting in a 4.5 rating in Knowledge.  The JCC scores all licensed electricians at level 4, whether journeymen or masters.  This makes sense because once an individual obtains journeyman status, he or she is no longer considered an apprentice.  Grievant’s status as a Master Electrician resulted from additional experience obtained as a journeyman, not from a vocational program, obtaining an associate’s degree, or being apprenticed to another Master Electrician.  See 87 C.S.R. 3 § 2.1 (1993).  Grievant has not shown that the JCC’s interpretation of the Plan which assigned a score of 4.5 to his PIQ for Knowledge, rather than a 5.5 rating, represents an abuse of discretion, is clearly wrong, or lacks a rational basis.        


Grievant also challenges the score his PIQ received for the factor of Experience.  The Plan explains that this factor “measures the amount of prior directly related experience required before entering the job.  Previous experience or training should not be credited under this factor if credited under Knowledge.”  G Ex 19.  The JCC awarded Grievant a degree level of D or 4, which equates to “over two years and up to three years of experience.”  G Ex 19.  Grievant contends that his PIQ should have been scored at level F or 6, which provides for “over four years and up to six years of experience.”  G Ex 19.


As explained by Mr. Fitzpatrick, the JCC has determined that the experience requirement for all positions like Grievant’s at all institutions should be rated at a level 4, reflecting over two and up to three years of experience.  See R Ex 1.  This complies with the requirement for consistency and uniformity in applying the Plan.  Further, Mr. Fitzpatrick acknowledged that he failed to recognize that the Plan does not permit time spent to acquire the requisite level of Knowledge to be counted toward Experience, which is only obtained subsequent to earning a required credential.  See Nelson v. Bd. of Trustees, Docket No. 94-MBOT-727 (June 30, 1997).  Grievant did not demonstrate that this interpretation of the Plan was irrational, unreasonable or inconsistent with the prior actions of the JCC.  Therefore, the level 4 rating for Experience on Grievant’s PIQ is not clearly wrong, does not lack a rational basis, nor does it represent an abuse of the JCC’s substantial discretion in applying the Plan.  

Finally, Grievant challenges the degree levels assigned to his PIQ for the factor of Scope and Effect.  The Plan explains:

This factor measures the scope of responsibility of the position with regard to the overall mission of the institution, and/or the West Virginia higher education systems, as well as the magnitude of any potential error.  Decisions regarding the nature of action should consider the levels within the systems that could be affected, as well as impact on the following points of institutional mission: instruction, instructional support, research, public relations, administration, support services, revenue generation, financial and/or asset control, and student advisement and development.  In making these judgments, consider how far-reaching is the impact and of what importance to the institution and/or the higher education systems is the work product, service, or assignment.  Decisions regarding the impact of actions should take into account institutional scope and size as reflected by operating budget, student enrollment and institutional classification.  Also, consideration should be given for the possibility that a unit, program or department within a large institution may be equivalent in size to multiple units, programs or departments within a smaller institution.  In making these interpretations, assume that the incumbent would have normal knowledge, experience and judgment, and that errors are not due to sabotage, mischief or lack of reasonable attention or care.

G Ex 19. 

This point factor consists of two parts, Impact of Actions and Nature of Actions.  These parts are incorporated into a matrix where each part is scored separately and then one is multiplied by the other to obtain a total score.  Concord and the JCC evaluated Grievant’s PIQ at level 2 for Impact of Actions, which states that the “work affects either an entire work unit or several major activities within a department.”  G Ex 19.  Grievant does not disagree with the rating given for this element.  Concord and the JCC also evaluated the Nature of Action element of this point factor at level B or 2, which states that the employee’s “work contributes to the accuracy, reliability, and acceptability of processes, services, or functions. Decisions are limited to the application of standardized or accepted practices and errors could result in some costs and inconveniences within the affected area.”  G Ex 19.
  
However, Grievant contends that the Nature of Action element should have been rated at the D or 4 level, which requires that the employee’s “work contributes to or ensures the effectiveness of operations or services having significant impact within the institution and involves application of policies and practices to complex or important matters.  Errors could easily result in substantial costs, inconveniences, and disruption of services within the affected area.”  G Ex 19.  Grievant’s PIQ states:

Failure to properly service or maintain electrical systems could easily affect the entire work units or several major activities. Electrical outages or electrical fires resulting from improper design, installation or maintenance could easily result in hundreds of thousands of dollars lost, inconveniences and disruption of services provided by the affected area of the University. Proper installation, maintenance, instructing fellow trade specialists on repairs of existing equipment and performing inspection of work being installed by outside contractors insures (sic.) the safety of personnel and future needs of the university.

  G Ex 15.


Assigning a 4 to Nature of Action would result in a total score of 8 on this point factor, rather than the 4 Grievant was assigned by the JCC.  Grievant notes that electrical fires are a major cause of property structure fires nationally.  See G Ex 2.  This information is not correlated with any action, inaction or mistakes by certified electricians.  It is reasonable to expect that an electrician performing his or her duties while applying normal knowledge, skill and experience could be expected to affect an entire work unit, as reflected by the 2 rating assigned to Impact of Actions.  Mr. Fitzpatrick explained that employees who are scored above a 2 on Nature of Action have supervisory responsibilities, unlike Grievant who has none.  Further, Grievant offered no persuasive evidence or argument to justify assigning a 4 rating to the Nature of Action element of the Scope and Effect point factor based upon consequences that would affect the entire institution.  See Hardee v. Bd. of Directors, Docket No. 94-MBOD-373 (Jan. 10, 1997).  Scope and Effect is a particularly subjective point factor, where different evaluators might reasonably disagree on the most appropriate slotting for a position.  See Browning v. Bd. of Directors, Docket No. 94-MBOD-985 (Aug. 15, 1996); Hastings v. Bd. of Trustees, Docket No. 94-MBOT-943 (May 28, 1996).  In any event, the arbitrary and capricious standard of review of the JCC’s determination does not allow an Administrative Law Judge to simply substitute his judgment for that of the JCC or higher education institution.  See Hattman v. Bd. of Directors, Docket No. 98-BOD-439 (Apr. 30, 1999); Miller, supra.

Therefore, Grievant is properly classified as a Trade Specialist II (Electrician) in pay grade 14.  Grievant has not demonstrated that the position he occupies should have been rated in a higher classification at any time.  Further, Grievant did not establish that any of the actions taken by the Human Resources Officer at Concord were improper, or otherwise exceeded the agency’s reasonable discretion in administering the Job Evaluation Plan for State College and University Systems of West Virginia, or violated any law, rule, policy, or regulation applicable to Grievant’s employment.       
      
 The following Conclusions of Law support the Decision reached.
Conclusions of Law

1.
The burden of proof in a misclassification grievance is on the grievant to prove by a preponderance of the evidence that he is not properly classified.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burke v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).

2.
Whether a grievant is properly classified is almost entirely a factual determination.  Accordingly, the JCC’s interpretation and explanation of the point factors and PIQ at issue will be given great weight, unless clearly erroneous.  Jessen v. Bd. of Trustees, Docket No. 94-MBOT-1059 (Oct. 26, 1995), aff’d, Cir. Ct. of Kanawha County No. 95-AA-290 (Mar. 8, 2000), appeal refused, W. Va. Sup. Ct. of App. No. 001760 (Oct. 5, 2000); Burke, supra.  See generally, Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995).

3.
Subjective determinations of the JCC regarding application of the point factor methodology in the Job Evaluation Plan to an employee or group of employees are entitled to deference when being reviewed by this Grievance Board.  Miller v. Bd. of Directors, Docket No. 94-MBOD-495 (Oct. 29, 1996).  These subjective determinations may nonetheless be found to be arbitrary and capricious if not supported by a rational basis, or found to be clearly wrong if there is no substantial evidence in the record supporting the finding, or a review of the evidence of record makes it clear that a mistake has been made.  Jessen, supra.  See Frymier-Halloran v. Paige, 193 W. Va. 687, 458 S.E.2d 780 (1995); Bd. of Educ. v. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994).           

4.
A higher education grievant may prevail by demonstrating the decision on his classification was made in an arbitrary and capricious manner.    Burcham v. Marshall Univ., Docket No. 2010-0873-MU (May 20, 2011).  See Kyle v. W. Va. State Bd. of Rehabilitation, Docket No. VR-88-006 (Mar. 28, 1989).

5.
Grievant failed to establish that the JCC’s evaluation of his PIQ in regard to the scores assigned to Knowledge, Experience, or Scope and Effect under the point factor methodology contained in the Job Evaluation Plan for State College and University Systems of West Virginia, was not developed on a rational basis, was contrary to the clear evidence of record, or otherwise represented arbitrary and capricious decision making.


6.
Grievant failed to establish that he is not properly classified as a Trades Worker II (Electrician) in pay grade 14.


7.
Grievant failed to establish that Concord University or the JCC acted contrary to any law, rule, policy or regulation in the process of evaluating his PIQ, or responding to his grievance challenging his classification.  


Accordingly, this grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  August 20, 2015  



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
�  For a more thorough explanation of the effort to develop a uniform system to classify employees in higher education in West Virginia, the reader is referred to the “background” section of this Grievance Board’s decision in Burke v. Bd. of Directors, Docket No. 94-MBOD-349 (Aug. 8, 1995).
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