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Grievant,
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DOCKET NO. 2014-1630-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Sarah S. Knox, filed a grievance against her employer, West Virginia University, on June 6, 2014, contesting the denial of her request for tenure.  As relief, Grievant seeks “[r]etention of appointment as Professor and award of tenure.”


The parties agreed to waive this matter to level three on October 23, 2014, and a level three hearing was held before the undersigned Administrative Law Judge, on April 13, 2015, in the Grievance Board’s Westover office.  Grievant was represented by Lonnie C. Simmons, Esquire, DiTrapano, Barrett, Dipiero, McGinley & Simmons, PLLC, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  Both parties submitted Proposed Findings of Fact and Conclusions of Law, and this matter became mature for decision on May 20, 2015, on receipt of the last of these proposals.






Synopsis

Grievant was hired by Respondent as a full Professor in the Department of Community Medicine of the School of Medicine in the scientist tenure-track.  Although Grievant’s service, teaching and publication record were historically excellent, her application for tenure was denied because she had not been able to obtain any grant funding.  The Chancellor of Health Sciences, the Dean of the School of Public Health, and the Interim Chair of the Department of Epidemiology conclusions that tenure should be denied were in disregard of the facts and circumstances of the case, and in complete disregard of the change in the funding climate, and based on a mistake of facts.  As such, the decision to deny tenure was arbitrary and capricious.

 
The following Findings of Fact are made based upon the evidence presented at level three.


Findings of Fact

1.
Grievant has been employed by Respondent, West Virginia University (“WVU”) since 2008, as a non-tenured Professor of Epidemiology.  She was hired in the scientist tenure-track in the Department of Community Medicine of the School of Medicine.  In 2012, the Department of Community Medicine and four other departments formed the School of Public Health, which was no longer associated with the School of Medicine, and Grievant was assigned to the Department of Occupational and Environmental Health Sciences in the School of Public Health.  In February 2013, she asked to be moved to the Department of Epidemiology in the School of Public Health, and this request was granted. 


2.
Grievant has a Ph.D. in Experimental Psychology, and a Masters Degree in Clinical and Experimental Psychology.  She was a Senior Scientist at the National Institutes for Health (“NIH”) for almost 5 years, and prior to that, she was a Research HSA for over 12 years at NIH.  Prior to her employment at NIH she was an Associate Professor of Psychiatry at Wayne State Medical School for almost 4 years, and an Associate Professor of Psychology at the University of Stockholm in Sweden for a little over a year.


3.
Grievant’s appointment letter states that the unusual offer of Professor without tenure “recognizes your productive career as an investigator at the National Institutes of Health (NIH), your senior status, and your current full professorship at NIH.” Grievant’s appointment letter further states that, “tenure must be awarded by the end of your sixth year on the faculty (i.e., by the end of 2013-2014 academic year).  For purposes of this appointment letter, 2013-14 is your ‘tentative critical year.’  If you have not earned tenure by that time, you will be offered a terminal contract for your seventh year of employment.”  The appointment letter provided the option for Grievant to apply for tenure early.  The appointment letter specifies Grievant’s primary responsibilities as “conducting research, building a research enterprise in clinical or population aspects of epigenetics, and teaching.”  (Emphasis added.)  The appointment letter also states, “[t]here is an expectation that you will have your own competitive investigator-initiated grants, that you will consistently cover at least 25 percent of your annual salary from external sources, including your own primary investigator-initiated grants, by the beginning of your fourth year of appointment, and that you will show incremental evidence of progress toward that goal in the preceding years, including both grant and peer-review publication productivity.  Tenure-stream faculty who fail to meet these metrics may anticipate the possibility of an early nontenure decision.”  (Emphasis added.)


4.
No changes were made in Grievant’s appointment letter to reflect that she was no longer employed in the School of Medicine, nor was an amended or new appointment letter presented to Grievant to reflect her employment in the School of Public Health.  The record does not reflect whether she was fully informed of the terms and conditions of her employment with the School of Public Health.


5.
Grievant submitted an application for tenure in the Fall of 2013.  Grievant was denied tenure and given a terminal contract for the 2014-2015 academic year.


6.
 WVU has in place Policies and Procedures for Annual Faculty Evaluation, Promotion and Tenure (“WVU Guidelines”).  The WVU Guidelines state that:

In order to be recommended for promotion, a tenured or tenure-track faculty member normally will be expected to demonstrate significant contributions in two of the following areas: teaching in the classroom or other settings, research, and service.  In the third area of endeavor, the faculty member will be expected to make reasonable contributions.  The areas of significant contribution in which each faculty member is expected to perform will be identified in the letter of appointment, or modified in a subsequent document.

The two areas in which Grievant was required to demonstrate significant contributions were research and teaching.


7.
The WVU Guidelines state:

In the teaching context, “significant contributions” are normally those which meet or exceed those of peers recently (normally, within the immediately previous two-year period) achieving similar promotion and/or tenure who are respected for their contributions in teaching at West Virginia University. . . .  The term “significant contributions” in research means performance in research which meets or exceeds that of peers recently achieving similar promotion and/or tenure who are respected for their contributions in research at peer research universities.


8.
The WVU Guidelines state with regard to annual evaluations that:

The performance of individual faculty members is evaluated annually throughout their career at West Virginia University.  These written evaluations, which are required for all full-time and part-time faculty members, provide individuals with a written record of past performance, accomplishments, and continuing expectations, an ongoing critique of strengths and weaknesses, and documents that support recommendations and decisions concerning reappointment, retention, promotion, and tenure as well as program assignments, sabbatical and other leaves of absence, and performance-based salary increases.  The primary purpose of these annual evaluations is to assist individual faculty members in developing their talents and expertise to the maximum extent possible, and in promoting continuing productivity over the course of their careers, consistent with the role and mission of the university.

The Department Chair and the faculty evaluation committee are charged with preparation of faculty annual evaluations.


9.
The WVU Guidelines state with regard to tenure-track faculty that the “annual evaluation provides an assessment of performance and develops information concerning the faculty member’s progress toward promotion and tenure.  It communicates areas of strength and alerts the faculty member to performance deficiencies at the earliest possible time.”  Annual evaluations of the three mission areas are to rate the faculty member’s performance as “Excellent [characterizing performance of high merit], Good [characterizing performance of merit], Satisfactory [characterizing performance sufficient to justify continuation but not to justify promotion or tenure], or Unsatisfactory.  Based on these descriptors, a faculty member with a preponderance of ‘satisfactory’ or ‘unsatisfactory’ ratings, particularly in an area in which significant or important contributions are required, would not qualify for promotion or tenure.”


10.
The School of Public Health has additional, more specific Guidelines for Faculty Appointment, Promotion and Tenure (“SPH Guidelines”).  These Guidelines set forth four separate tenure track options, a scientist track, scientist-collaborator track, clinical scientist track, and an educator-scientist track.  “These tracks are distinguished by differential expectations and weight accorded research, instruction/mentoring, and clinical services.”  The SPH Guidelines state, in pertinent part:

Tenure-track/Scientist faculty ordinarily have an independent, extramurally funded research program as Principal Investigator with appropriate salary coverage for effort allocation, direct, and indirect costs.  The standard is a sustained record of 25% or higher external funding, including as PI, but also including funding as a Co-PI and/or Co-I.  Sole exceptions are biostatisticians, health economists, bioinformaticists, clinical informaticists, and other methodologists whose external funding primarily derives from their supporting role as co-investigators.  Such faculty who are accorded this privilege, however, must meet a higher metric for percentage of salary covered by external funding (unless other duties with specific funding are assigned by chair or dean).  Their standard is 50% or greater external funding.  (Emphasis added.)

All tenure-track/Scientist faculty must also document substantial educational effort and significant contributions in research in order to be tenured and promoted.


11.
The School of Medicine Guidelines for Faculty Appointment, Promotion and Tenure state, “[t]enure-track faculty must have an independent, extramurally funded research program as PI, co-PI or co-I with appropriate salary coverage for effort allocation, direct, and indirect costs.  All research faculty in the tenure-track must also document substantial educational effort and significant contributions in research in order to be tenured and promoted.”  (Emphasis added.)


12.
The WVU Guidelines provide a multi-level evaluation process for the award of tenure, beginning with the Department Promotion and Tenure Committee, then going to the Department Chair and the Dean of the School of Public Health, and concluding with the Chancellor for Health Sciences.  The faculty member may include written rebuttals in the tenure file throughout this process.


13.
The SPH Guidelines provide that faculty shall be evaluated annually in the mission areas as excellent, defined as substantially exceeding expectations for rank and time, good, defined as exceeding expectations for rank and time, satisfactory, defined as meeting the minimal expectations for rank and time, or unsatisfactory, defined as failing to achieve minimal expectations for rank and time.


14.
Applicants for tenure are required to have letters in the evaluation file from five external reviewers.  The applicant submits four to six names and WVU personnel submit four to six names, and the reviewers are selected from these submissions.  The reviews are submitted anonymously.  The reviewers are to be told that the “basis for review should be the quality of the work and the impact or potential impact on the field.”  The WVU Guidelines state that these “[e]xternal evaluations are among the many factors to be considered in the areas of research or service.”  All five reviewers supported the award of tenure to Grievant.  One of the reviewers stated that Grievant’s “paper on the role of ‘omics’ in complex diseases was a major contribution to the field,” and “remains one of the most sought-after scientists when evaluating the influence of depression, negative affect, and emotions in terms of their relation to a variety of diseases.”  This same reviewer concluded that Grievant “is an international leader in integrative and translational medicine, especially related to oncology.  She is also an international leader on the influence of behavioral factors in the etiology of disease.  Your university is very lucky to have a scientist of her caliber.”  Another reviewer stated that Grievant “is recognized as a thought leader in the area of the ‘elusiveness of major heart disease genes,’” is recognized internationally, and “[h]er performance in research far exceeds that of peers achieving tenure at other research universities, including my own.”  This same reviewer stated with regard to Grievant’s P50 grant application that was not funded, while an application with a worse score was funded, “suggests that NCI did not have sufficient funds during this era of sequestration to pay for her grant.  To achieve a score of 34, during the current, highly competitive funding climate is very promising.”  A third researcher noted that “[t]he paradigm-shifting potential of her new approach is starting to be recognized by other investigators, as evidenced by her recent (single-authored) paper in Cancer Cell International(2010). . . . I have no doubt that her most recent paper entitled Oncology and Biophysics: The need for integration, which will soon appear in te Journal of Clinical and Experimental Oncology, will have a similarly high impact on the field of cancer epidemiology.”  A fourth reviewer stated that Grievant’s “broad experience and international reputation in the field of cardiovascular epidemiology more than qualify her for tenure.  Her vast research experience in epidemiology would be an asset to any epidemiology department.”


15.
By memorandum dated January 24, 2014, the School of Public Health Promotion and Tenure Committee recommended by a vote of six to one, that Grievant  be awarded tenure.  The Committee noted that Grievant had 21 peer-reviewed articles published during her time at WVU, including publications in elite journals in her field of Cardiovascular Epidemiology, and 53 national or international conference presentations.  The memorandum stated, “Dr. Knox has enhanced her international reputation in the field of cardiovascular epidemiology through an exemplary record of scholarship.  Her teaching and service record are equally impressive, and exhibit a strong commitment to teaching and mentoring students, and to service at the university, national, and international levels.”


16.
Interim Chair of the Department of Epidemiology Jefferson C. Frisbee, Ph.D., reviewed Grievant’s application and recommended that she not be awarded tenure.  Dr. Frisbee noted that Grievant had not “been successful at acquiring extramural support as an independent investigator,” as is outlined in her appointment letter, and that it was unclear to him whether she had met the publication expectations or the expectations that she establish an “‘epigenetics research enterprise’ and ‘leadership of a planning group in population research.’” He also concluded that Grievant had not met teaching expectations, stating Grievant had “mentored three Doctoral students, although none of these has graduated at the time of writing this letter.  She has also served on the dissertation committees for three additional students.”  Dr. Frisbee stated that “there is a limited body of work from which to draw sound conclusions” with regard to Grievant’s teaching.  Dr. Frisbee found Grievant’s service to be reasonable.  Dr. Frisbee found the external reviewer letters to be “problematic as they generally focus on Dr. Knox’s work in her previous position at NIH.  While all letters recommend Dr. Knox for tenure, this was largely based on her accomplishments prior to arrival at WVU rather than objective accomplishments as outlined in the letter of offer.”  Dr. Frisbee stated that in her positions at NIH, Grievant “was in a setting which afforded her opportunities to develop a national and international reputation and this is clearly evident on her submitted materials.  However, since her arrival at WVU, her activities in this regard do not appear to have been maintained at that level.”  Dr. Frisbee did not indicate how he had arrived at this conclusion, other than to say that there was no supporting documentation for her listed involvement in the German National Cohort Study.  Dr. Frisbee did not address Grievant’s ratings of excellent in all areas on her annual reviews, which she had received every year, except for one rating of good in teaching, nor did he indicate that he even looked at these annual reviews.


17.
Dr. Frisbee has no academic credentials in epidemiology or the field of public health.


18.
The type of research Grievant does, and which she was hired to do, is very expensive, and the funding necessary for her research is available only from large federal agencies, such as the National Institutes of Health (“NIH”).  She cannot do this research with small grants from foundations, even of $100,000 a year, and the Center for Disease Control does not fund the type of research she does.  When Grievant accepted the offer from WVU, she did not foresee a problem in obtaining external funding.  However, shortly thereafter research funding began drying up.  As of March 2014, Grievant’s investigation indicated that 85.7% of the types of grants for which Grievant would be applying were not being funded nationwide.  Respondent was aware of this change in the funding world, but did not make any changes in Grievant’s expectations to reflect this change, nor did Grievant ask for any changes to be made in the external funding expectations.


19.
Grievant did not obtain any external funding during her tenure at WVU as a principal investigator (“PI”).  Six point nine percent of her salary was funded in her third year, and six point one percent of her salary was funded in her fourth year by a grant where she was the co-investigator.  Grievant submitted two P50 Center grant applications and three R01 applications.  One of the P50 Center grant applications submitted by Grievant was for a $9.5 million grant, and it received a fundable score of 34, which was lower than the lowest score funded.  The budget for this application was higher than it might have been because it included contracting out various components, because WVU did not have the infrastructure in place to perform the work.  The application that was funded had a smaller budget than Grievant’s.  This was a highly competitive grant, and no one at WVU had ever gotten a P-50 grant from NIH.  Had Grievant received this grant, it would have covered 35% of her salary before her fourth year at WVU.


20.
The SPH Guidelines are being revised to reflect the change in the funding climate.


21.
The SPH Guidelines state that “[e]vidence of a national/international reputation includes invitations to edit or review for national/international journals/ invited service on national/international research advisory or review panels; election to office in national/international professional academic organizations; serving as a consultant to national/international agencies; and invitations to give state-of-the-art lectures at national/international meetings, to organize symposia, and/or to serve as moderator or session chair at national/international scientific meetings.”


22.
Grievant’s application for tenure included “‘a written summary of an epigenetic program, which is ready to launch when the necessary laboratory infrastructure (e.g., equipment and supplies) becomes available.”  Grievant’s Exhibit No. 7, Rebuttal to Frisbee recommendation.


23.
Eleven of Grievant’s listed 21 peer-reviewed articles are original research.  Ten of these were first author and one was senior author.


24.
Grievant’s appointment letter states with regard to leadership of a planning group: “Because you are a senior investigator, the department may ask you to lead an institutional mission.  An example of what we mean by that is leadership of a planning group in population research.”  Grievant was not asked to lead an institutional mission, or to lead a planning group in population research.  Grievant was also not asked to serve as a Chair or Interim Chair of any Departments, but was willing to do so.


25.
Grievant’s application for tenure was next reviewed by Dean of the School of Public Health Jeffrey H. Coben, M.D.  Dean Coben did not recommend that Grievant be awarded tenure, based on a finding that Grievant “has not met the expectation of teaching one or two courses per year as described in her letter of appointment,” and that “she has not met the extramural funding expectations of her letter of appointment or the guidelines associated with her tenure-track appointment.”  Dr. Coben acknowleded that Grievant “is a high quality teacher and her students have achieved success.”  He also acknowledged that Grievant had “maintained good scholarly productivity and a consistent track record of peer-reviewed publications and grant applications.”


26.
The record does not reflect that Grievant made the determination as to how many courses she would teach each year, or that she refused to teach any courses assigned to her to teach.


27.
Dr. Coben acknowledged that the funding climate has changed, but he placed the burden on faculty to modify their approach, pointing out that the reason for the funding expectation is that faculty in the scientist-track have fewer teaching responsibilities than other faculty, and accordingly, generate less revenue from tuition.  He also acknowledged that Grievant is a very strong, skilled scientist and scholar.  His conclusion was that Grievant could have done other types of research and applied for grants from other foundations and agencies.  He did not indicate how Grievant would be able to build “a research enterprise in clinical or population aspects of epigenetics,” as is set forth in her offer letter, if she shifted to other types of research.


28.
Grievant’s application for tenure was finally reviewed by Christopher Colenda, Chancellor for Health Sciences.  Dr. Colenda found factual errors in Dr. Frisbee’s recommendation that Grievant not be awarded tenure.  He also disagreed with Dr. Coben’s assessment of Grievant’s teaching effort, and concluded that Grievant’s teaching was excellent, her service was excellent, and that she had “published an appropriate number of high quality publications in your area of expertise that continues to affirm your national and international reputation.”  Nonetheless, he decided to deny Grievant tenure based on her failure to obtain external funding.  He referred to the expectation that 25% of Grievant’s salary be funded by grants as a “requirement” which “is not the least bit subjective.”  (Emphasis added.)  Dr. Colenda stated that Grievant had “failed to meet expectations for independent research funding required for tenure in the Scientist-Tenure track,” and concluded that Grievant had not achieved a rating of “significance” in research.  (Emphasis added.)


29.
Dr. Colenda acknowledged that Grievant maintained a publication track record and reputation, that her teaching efforts were appropriate for a senior faculty member, and that her service was meritorious and consistent with what you would want a senior faculty member to do. 


30.
Dr. Colenda acknowledged that the P50 grant for which Grievant had applied is an important, complex, program level grant, and very competitive, and that her application received a meritorious evaluation.


31.
Other faculty at WVU have received extramural funding from 2008 to 2014.  The record does not reflect how many have received funding, or the amounts.  Dr. Coben has received “large grants,” although the record does not indicate the amount or time period this occurred.


32.
Grievant was on the Editorial Boards of Molecular Psychiatry from 2000 to 2011, Frontiers in Computational Physiology and Medicine from 2010 to the present, Journal of Clinical & Experimental Oncology from 2012 to the present, Journal of Integrative Oncology from 2012 to the present, AIMS Molecular Science from 2013 to the present, and Austin Journal of Public Health from 2014 to the present.  She has been Executive Editor of the Journal of Integrative Oncology since 2012, and has been a Guest Editor on four publications.  She served as an ad hoc reviewer for 33 publications.


33.
Grievant’s annual review by the School of Public Health P&T Committee for the period from August 2012 to August 2013, rated her teaching as good, her research as excellent, and her service as excellent.


34.
Grievant’s annual review by Interim Dean Coben rated her teaching as good, her research as good, and her service as excellent. Interim Dean Coben found Grievant’s teaching activities to be limited, although he recognized that “the cancellation of your planned class was unfortunate, and I recognize that this was not under your control.”  Dean Coben noted Grievant’s failure to obtain funding, and stated that she had no first-author or senior-author publications for the year.


35.
Grievant’s annual review by the Department of Occupational and Environmental Health Sciences Interim Chair Michael McCawley, dated February 28, 2013, rated her efforts in research, teaching, and service as excellent.  Dr. McCawley stated in the goals section of the review, “[y]ou are doing the right things to receive funding in a very competitive climate.  All I ask is that you continue to submit one or two well-crafted grant proposals annually and contribute at least two pe[e]r-reviewed activities annually, tied to your research goals.”


36.
Grievant’s annual review by the Department of Community Medicine Chair  Alan M. Ducatman, dated January 8, 2012, rated Grievant’s research, teaching, and service as excellent.  The annual review notes that Grievant does “have to receive funding in a very competitive climate.  You are doing the right things to address this need, and all I ask is that you continue.”  A goal set forth in the review was to “continue to submit one or two well-crafted grant proposals annually.”  Grievant received a second annual review dated January 8, 2012, from Interim Chair McCawley and Dr. Ducatman as Interim Founding Dean, School of Public Health, rated her efforts as excellent in all areas.  This review notes that “you achieved a fundable score as a leader of an ambitious program project grant, but we were informed that the award went to a larger institution with a less impressive score.  That is a policy choice of a funding agency, unrelated to research excellence, and a funding setback for which no one should hold you accountable. . . . You are doing the right things to achieve success, and we appreciate these efforts, as do others. . . . The funding need remains.”  Under goals this review notes “you do have to receive principal investigator funding in a very competitive climate, unless there are ‘rule’ changes in a difficult funding climate.  You are doing the right things to address this need.  We are very clear that you are doing what you can, and all we ask is that you continue.” 


37.
Grievant’s annual review by the Department of Community Medicine P&T Committee dated November 30, 2011, rated Grievant’s teaching as excellent, her research as excellent, and her service as excellent.  The review states, “[t]o achieve tenure as a Professor, Dr. Knox is expected to maintain current levels of teaching and service, acquire external federal research funding as PI, and achieve a national or international reputation as a researcher.”


38.
Grievant’s annual review by the Department of Community Medicine Chair  Dr. Ducatman, dated January 9, 2011, rated Grievant’s research, teaching, and service as excellent.  It notes that “demonstrated success in research funding is a position requirement for the attainment of tenure.”  Under goals it notes that “you do have to receive funding in a very competitive climate.  You are doing the right things to address this need, and all I ask is that you continue.”


39.
Grievant’s annual review by the Department of Community Medicine P&T Committee dated December 7, 2010, rated Grievant’s teaching as excellent, her research as excellent, and her service as excellent.  The review states, “[t]o achieve tenure as a Professor, Dr. Knox is expected to maintain current levels of teaching and service, acquire external federal research funding as PI, and achieve a national or international reputation as a researcher.”


40.
Grievant’s annual review by the Assistant Dean of the School of Medicine, James O’Donnell, and the Interim Dean of the School of Medicine, James Brick, dated February 12, 2010, noted that the P&T Committee and the Department Chair had rated her performance for the relevant time period as excellent in the areas of research and scholarly activity, teaching, and service, and recommended that Grievant be reappointed as a Professor in the tenure track.  The review notes that Grievant had published six papers in peer-reviewed journals in the last year, and that she had been “developing her research program in clinical and population epigenetics.  She was co-PI on a P50 grant to NCI.  A major goal outlined for her is to continue in efforts to establish NIH funding as a PI.”  (Emphasis added.)  The review noted that Grievant “served on the department P&T committee, a faculty search committee, and the RFDG Review Committee.  At the national level she is on the editorial board of Molecular Psychiatry and is an ad hoc reviewer for a number of other journals.”  The review concluded that Grievant “has established herself as a leader in the department and has worked toward establishing a strong research program in epidemiology, examining genetic and epigenetic factors.  She is encouraged to continue in her efforts to establish NIH funding as PI to support her research projects.”  (Emphasis added.)


41.
Grievant’s annual review by the Department of Community Medicine Chair Dr. Ducatman rated Grievant as excellent in all three areas.  The review notes under goals, “you do have to receive funding.  It is a very competitive climate.”


42.
Grievant’s annual review by the Department of Community Medicine P&T Committee dated December 10, 2009, rated Grievant’s teaching as excellent, her research as excellent, and her service as excellent.  The review states, “[t]o achieve tenure as a Professor, Dr. Knox is expected to maintain current levels of teaching and service, acquire external federal research funding as PI, and achieve a national or international reputation as a researcher.”


43.
After Grievant was advised that she would not be awarded tenure, the husband of the Dean of Nursing was hired by WVU and placed in the Department of Epidemiology.


Discussion

Grievant has the burden of proving her grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


 "The decisional subjective process by which promotion and tenure are awarded or denied is best left to the professional judgement of those presumed to possess a special competency in making the evaluation unless shown to be arbitrary and capricious or clearly wrong." Cohen v. W. Va. Univ., Docket No. BOR1-86-247-2 (July 7, 1987).  See Siu v. Johnson, 748 F. 2d 238 (4th Cir. 1984)(Tenure review is "a subjective, evaluative decisional process by academic professionals." The standard of review is whether the decision is "manifestly arbitrary and capricious.")  See also Carpenter v. Bd. of Trustees/W. Va. Univ., Docket No. 93-BOT-220 (Mar. 18, 1994).  "Deference is granted to the subjective determination made by the official[s] administering the process."  Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995); Gardner v. Bd. of Trustees/Marshall Univ., Docket No. 93-BOT-391 (Aug. 26, 1994).  Thus, the  review of an institution of higher learning promotion decision is "generally limited to an inquiry into whether the process by which such decisions are made conforms to applicable college policy or was otherwise arbitrary and capricious." Harrison, supra; Nelson v. Bd. of Trustees/W. Va. Univ., Docket No. 99-BOT-514 (June 22, 2001); Baroni v. Bd. of Directors/Fairmont State College, Docket No. 92-BOD-271 (Feb. 11, 1993). 


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


Further, “[t]he undersigned ‘is limited to considering the record before the decision-maker at the time of the decision.  An applicant is responsible for informing the decision-maker of [his] qualifications for promotion.  If [he] does not do so at the appropriate time, such data cannot be considered later by an Administrative Law Judge, as the purpose of a promotion grievance is to assess the institution's decision at the time it was made, utilizing the data it had before it.’  Baker v. Bd. of Trustees, Docket No. 97-BOT-359 (Apr. 30, 1998)(citations omitted).  See also, Castiglia v. Bd. of Trustees, Docket No. 97-BOT-360 (May 27, 1998).”  Brozik v. Bd. of Trustees, Docket No. 98-BOT-142 (Nov. 30, 1998).


Grievant argued the decision to deny tenure was arbitrary and capricious, pointing to her stellar record at WVU, the change in the funding climate, and to the fact that while her appointment had changed from the School of Medicine to the School of Public Health, WVU had taken no action to inform Grievant as to the expectations in the new School of Public Health.  WVU Board of Governors Policy 2 states at Section 17.1, “[w]hen an initial appointment is made, however, or when the conditions of the appointment change, it is crucial that the faculty member be fully informed of the terms and conditions of employment.  While a formal contract may not be necessary each year, the campus may choose one of several means of notifying faculty about their appointments; a personal letter, a formal contract, or a combination of a letter with a standard contract attached.”   WVU did not revise Grievant’s appointment letter to reflect this important change, nor is there any evidence in the record that Grievant was fully informed of the terms and conditions of employment when she moved to the School of Public Health.  Grievant also pointed out that the statement in the appointment letter about obtaining funding for 25% of her salary was an expectation, not a requirement.


Respondent argued that Grievant failed “to abide by the terms of the appointment letter, the WVU [School of Medicine] Guildelines and the WVU SOPH Guidelines that required her to obtain 25% funding from external sources.”  Respondent argued that “all other similarly-situated faculty that failed to meet the funding requirement during the same time” were likewise denied tenure.  The undersigned finds no evidence in the record to support such a finding.  Dr. Colenda testified that “the Dean” did not recommend tenure in another case for a professor in the scientist-track who had not obtained funding, although the Department Chair and the P&T Committee had recommended tenure, and that another faculty member who did not obtain external funding was given a terminal contract.  It is unclear whether Dr. Colenda was testifying about one faculty member or two.


Dr. Frisbee was clearly wrong with regard to important aspects of Grievant’s teaching and research.  While he stated that it was unclear to him whether Grievant had met the publication expectations, it is quite clear from Grievant’s list of publications and her annual reviews that Grievant’s publication record cannot be questioned.  Dr. Frisbee stated that “there is a limited body of work from which to draw sound conclusions” with regard to Grievant’s teaching; however, Grievant’s annual reviews rated her teaching as excellent every year, except one rating of good.  Dr. Frisbee did not indicate how those reviewing her efforts annually were able to draw conclusions regarding her teaching but he was unable to do.  Dr. Frisbee’s rejection of the extremely favorable comments of the external reviewers, and his conclusions that Grievant had failed to maintain a national and international reputation are suspect at best.  Dr. Colenda acknowledged that Dr. Frisbee’s decision was based on factual errors. 


Dr. Coben’s conclusions that Grievant should be denied tenure based on her failure to achieve external funding and her failure to teach a sufficient number of courses was arbitrary and capricious because he ignored important aspects of the situation and his conclusions were in disregard of the facts and circumstances of the case.  Important facts that were ignored were Grievant’s consistently excellent ratings in teaching and research on her annual reviews, the change in the funding climate, and the fact that Grievant does not determine how many courses she teaches.  It is clear from memoranda placed into evidence that Grievant is assigned courses to teach, and she has done so.  To then say, well, she’s a great teacher, but she didn’t meet the expectations of her offer letter because she was not assigned enough courses to teach is unreasonable.


With regard to funding, Dr. Coben acknowledged that it is tough to get external funding, but suggested that Grievant could have gone after smaller grants.  While Dr. Coben repeatedly pointed to the offer letter to justify his recommendation that tenure be denied, he chose to ignore the offer letter where it states that one of Grievant’s primary responsibilities is to build “a research enterprise in clinical or population aspects of epigenetics.”  The record is clear that Grievant could not do this type of research with small grants.  Dr. Coben’s conclusions ignored this portion of the offer letter, and were in complete disregard of the change in the funding climate which occurred after Grievant was hired.  Grievant’s research record and reputation were otherwise remarkable.


Dr. Colenda’s decision to deny Grievant tenure was clearly wrong because his decision was based on a mistake of fact.  Dr. Colenda repeatedly referred to the expectation that Grievant consistently cover 25% of her salary through grants as a requirement, and concluded that the 25% mark was not subjective.  This is clearly not a requirement, but an expectation, and as such, it certainly is subjective.  Dr. Colenda acknowledged that Grievant’s research, teaching and service were otherwise outstanding.  It is clear from Grievant’s most recent annual reviews that the Department Chairs recognized the effect of the change in the funding climate, and advised Grievant that all they asked was that she continue to submit one or two grant applications each year.  Dr. Colenda’s chose to ignore this.  His decision was in disregard of the facts and circumstances of the case, and in complete disregard of the change in the funding climate. 


While external funding is certainly important to WVU, it is clear from the record that Grievant is an outstanding researcher, who has contributed to the reputation of WVU, and has done very important work in the world of cancer research.  Had WVU had in place the infrastructure necessary to support her grant application, it could well have been the difference in Grievant receiving a huge amount of grant money in a difficult funding climate.  Grievant opined that the denial of tenure has effectively ended her research career.  The decision to deny Grievant tenure is not only puzzling, it was arbitrary and capricious.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving her grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
The Grievance Board's review in cases involving the denial of tenure or promotion in higher education “is generally limited to an inquiry into whether the process by which such decisions are made conform to applicable college policy or was otherwise arbitrary and capricious. Deference is granted to the subjective determinations made by the officials administering that process."  Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995).


3.
"The decisional subjective process by which promotion and tenure are awarded or denied is best left to the professional judgement of those presumed to possess a special competency in making the evaluation unless shown to be arbitrary and capricious or clearly wrong."  Cohen v. W. Va. Univ., Docket No. BOR1-86-247-2 (July 7, 1987).  See Siu v. Johnson, 748 Fed. 2d 238 (4th Cir. 1984).  See also Carpenter v. Bd. of Trustees/W. Va. Univ., Docket No. 93-BOT-220 (Mar. 18, 1994).


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
Grievant demonstrated that the conclusion by the Chancellor that she should be denied tenure was in disregard of the facts and circumstances of the case, and in complete disregard of the change in the funding climate, and was based on a mistake of fact.  The decision to deny tenure was arbitrary and capricious.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to her position as a Professor in the Epidemiology Department in the scientist tenure-track, and to reevaluate her application for tenure during the 2015-2016 academic year, supplemented by any new information relevant to such an application which has been produced since Grievant made her original application which Grievant believes should be added.  Should the application be denied, Grievant would receive a terminal contract for the 2016-2017 academic year.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
July 1, 2015
�  This rebuttal submitted by Grievant notes that she had filed a social justice complaint asserting gender discrimination and compensation.  Grievant did not present any other evidence of this complaint, nor did she make any argument of retaliation.  This complaint should not have been a consideration in the decision to deny tenure.






