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D E C I S I O N
This grievance was filed by Grievant, John Daniel Wheeler, Jr., at level three of the grievance procedure protesting the termination of his employment by the West Virginia Division of Corrections/Beckley Correctional Center, Respondent.  The original grievance statement as filed on September 24, 2014, provides:  

I have been wrongfully terminated from employment with the West Virginia Division of Corrections. I was terminated due to a disability which I had when I started. This disability has been exacerbated by the actions of Beckley Correctional Center’s Warden William Vest. No help was offered.

The relief sought states:
I wish to be reinstated and immediately returned to full duty with all pay and allowances restored. Also seek payment for time lost due to wrongfully termination. Also want help to get through the existing issues.

A level three hearing was held before the undersigned Administrative Law Judge on March 30, 2015, at the Grievance Board(s Beckley office.  Grievant appeared pro se, and Respondent was represented by John Boothroyd, Assistant Attorney General. This matter became mature for decision April 29, 2015, the deadline for the submission of the parties' proposed findings of fact and conclusions of law.  Both parties submitted fact/law proposals.

Synopsis
Grievant protests his termination from employment with the West Virginia Division of Corrections.  Grievant’s work performance and personal history indicates substantial performance issues.  Grievant was terminated from employment after an evaluation was ordered and it was determined that it was not safe for Grievant to be around inmates, and that he was unfit for duty.  Grievant’s aggressive behavior was non-professional, inappropriate and created dangerous situation(s).  Evidence of record demonstrates that Grievant was assessed for fitness for duty and determined unable to carry out the duties of his position in a safe or appropriate manner.  Further, it was opined and found to be highly unlikely that Grievant could or would extensively improve his performance.  Respondent identified and established good cause involving performance deficiencies affecting substantial public interests for the action taken.  Respondent’s actions are not found to be an abuse of discretion.  The grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.

Findings of Fact
1. Grievant, John Wheeler, was employed as a Correctional Officer II at the Beckley Correctional Center (“BCC”)
 since March 1, 2009.  At all relevant times prior to his termination from employment on September 25, 2014, Grievant held the position of Correctional Officer II.
2. BCC is a work release center which houses minimum security inmates, who are classified as non-violent, and are on work release.  Inmates are allowed to leave the facility unaccompanied by an officer at the facility if they have been given a pass to leave.
3. Duties of Grievant’s Correctional Officer II position include: 

Under Direct supervision, performs mid-level correctional officer work.  The employee is responsible for enforcing rules, regulations and state law necessary for the control and management of offenders and the maintenance of public safety.  Employee may be assigned as a lead officer within a unit or shift as an officer assigned to a post or a position requiring special technical skills.  Performs related work as required.
R Ex 14
4. Grievant’s Correctional Officer II position necessarily involves substantial direct contact with inmates/offenders.  Such direct contact with inmates cannot often be closely supervised or monitored by other staff at BCC.
5. Throughout the tenure of Grievant’s employment, Respondent has had to address behavior issues regarding Grievant’s conduct towards inmates, as well as other staff members.
6. Grievant’s Employee Performance Evaluation 3 for the period of January through December 2011 provided that Grievant received “needs improvement” in the Customer Service categories “treats all customers with respect,” “responds to customer needs within agreed time frames,” and “addresses conflicts and problem situations with patience and tact.”  The supervisor’s comments were “Officer Wheeler has a very negative attitude regarding inmates, especially the inmates in the BCC RSAT Unit.  He has very little patience when dealing with inmate issues.”  
7. Pursuant to Grievant’s Employee Performance Evaluation 3 for the period of January through December 2012, Grievant received “needs improvement” in the Customer Service category “addresses conflicts and problem situations with patience and tact.”  The supervisor’s comments were “You could be more patient when dealing with both inmates and staff.  Sometimes it appears that you have a negative reaction when communicating.  Please take a moment before answering and be aware of the language that you use.”  R Ex 12 
8. Grievant’s performance appraisal for 2013, signed by his supervisor on December 15, 2013, rated his performance as “needs improvement” in the areas of “treats all customers with respect” and “addresses conflicts and problem situations with patience and tact.”  Grievant’s supervisor commented on this appraisal that Grievant needs “to be more patient when dealing with both inmates and staff.  Even if you do not mean to do it, it appears that you have a negative and at times, angry, reaction when communicating.  The addressing of problems in the workplace has to be done with in a respectful manner even if you don’t feel like it.  Tempers must be kept at a minimum and improper responses avoided.” Further, Grievant’s supervisor opined that “in this day and age, such negative action and reactions can have detrimental and even legal implications and should be avoided. I cannot emphasis [sic] enough the importance of this.” R Ex 11
9. Grievant received two written reprimands, the first on September 12, 2011 and the second on February 13, 2012, for unprofessional conduct when responding to workplace decisions of his supervisors, Cpl. Ian Patterson and then Sgt. Ron Shelton.  R Exs 8 and 9
10. On March 20, 2014, Grievant received a five-day suspension for unprofessional conduct towards two inmates, to-wit: rushing after an inmate in an aggressive, confrontational and unprofessional manner, and telling an inmate that he did not like her because she was an inmate.
  Grievant grieved this five-day suspension in Wheeler v. Division of Corrections/Beckley Correctional Center, Docket No. 2014-1402-MAPS (Feb. 24, 2015).
 R Ex 24
11. On or about April 4, 2014, Grievant filed an EEO complaint against Respondent alleging that there was “a pattern of an ever increasing discrimination against me due to my disability which is diagnosed and defined as Post Traumatic Stress Disorder.” (PTSD) R Ex 19 An EEO investigation was initiated. As part of the EEO investigation, Grievant was interviewed by James Rollins and Tonya Harrison on May 7, 2014.  
12. In the interview, Grievant told Mr. Rollins/Ms. Harrison about an April 13, 2012 incident, when he was covering a hospital assignment and was called by an officer at BCC that “Pippie” had been calling him at the facility.  Grievant told Mr. Rollins/Ms. Harrison he stated to the officer calling him that when he saw Officer David Thomas (the officer, Grievant believed behind the phone call to him at the hospital); he was going to punch him in the mouth.  Grievant told Mr. Rollins/Ms. Harrison that when he returned home the next morning, he was ready to shoot his neighbor after he was threatened by this neighbor because one of his dogs barked at the neighbor’s car. Grievant stated that his wife woke up twenty minutes later and found the Grievant sitting in a chair with his gun in his lap.  Grievant informed his wife that he was waiting for the neighbor to return and that he was going to shoot the neighbor in the chest eight times because that was all the bullets the gun held. Grievant informed Mr. Rollins/Ms. Harrison that he then went to the VA hospital where he told this information to the physician’s assistant who had been treating him for several years. Grievant stated that the physician’s assistant had never seen him so stressed and upset. The physician’s assistant wanted to send him to Salem for a few days, but the Grievant declined because he feared Salem would not let him out and if Salem tried to hold him, he would hurt someone. Grievant told Mr. Rollins/Ms. Harrison that he subsequently had to take off from work for six weeks, during which time he was heavily medicated.  See R Exs 16,18, and 21 
13. On June 5, 2014, Grievant had a meeting with Deputy Warden Paul Parry in which Grievant informed him that it was hard for him to not discuss his grievances against management while at work due to him having PTSD. Grievant also informed Mr. Parry that he was on enough medication to choke a horse. Subsequently, and based on Grievant’s assertions of having PTSD and being heavily medicated, Mr. Parry revoked Grievant’s authorization to carry a state issued weapon as part of his Correctional Officer duties.  R Ex 23 

14. On June 6, 2014, Mr. Rollins sent an email notifying Terri Arthur, the EEO Coordinator for Corrections’ Central Office, that the EEO investigation was almost finished.  Mr. Rollins noted he had discussed with Grievant that, based upon his statements that he had PTSD and threatened acts of violence, Respondent may request Grievant undergo a “fitness for duty” evaluation.  

15. On June 9, 2014, Mr. Rollins provided Ms. Arthur with a summary of an April 13, 2012 “gun incident,” as described by Grievant during his interview with Mr. Rollins/Ms. Harrison.   R Ex 21
16. The information regarding Grievant’s statements during the EEO investigation regarding a “gun incident,” as well as the Grievant’s complaints about PTSD, were forwarded for review to the Commissioner’s office and to BCC Warden William Vest.  See R Ex 18
17. On June 24, 2014, Grievant received a three-day suspension for being overly familiar with an inmate; telling that inmate about his divorce and complaining about his grievances against BCC.
18. On July 1, 2014, Grievant was informed, by letter from the Commissioner that he was to undergo a “fitness for duty” evaluation at Clayman and Associates, PLLC.  The letter explained:

In your position as a Correctional Officer II, and as an employee of the West Virginia Division of Corrections, you work in an environment which involves daily contact with inmates, and involves many stressful duties and responsibilities.  Based upon the statements you have made, and past incidents of aggressive and inappropriate behavior, I have reason to believe there is a possibility that your condition of Post Traumatic Stress Disorder is legitimate, and that there may be stress triggers at work, which could lead to violent or inappropriate behavior.  It is my concern that the condition of Post Traumatic Stress Disorder, depending upon the nature of your condition, may impede your ability to work effectively in your present work environment.  Such concerns need to be resolved.
R Ex 3
19. On July 7, 2014, Grievant was evaluated at Clayman and Associates by Beverly A. Branson, M.A.  The evaluation consisted primarily of a number of psychological tests, an extensive interview by Ms. Branson, and a review of relevant documentation.  The relevant records provided to Ms. Branson included Grievant’s disciplinary history, his Employee Performance Appraisals, a timeline of events, the recording of Grievant’s interview with Mr. Rollins/Ms. Harrison and medical records provided by the Beckley VAMC from January 29, 2014, to July 9, 2014.
20. Grievant relayed to Ms. Branson his history at BCC and events which caused him stress.  Grievant related in particular that when he told Respondent he had PTSD and did not need the extra stress of working as a shift commander, he did not mean that he was afraid that the extra stress could lead to violence, but that he did not want the extra stress without first being in a higher pay grade.
21. During the interview by Ms. Branson, Grievant discussed various events of his employment and some personal history.
  
22. Grievant had participated in group therapy for PTSD.  Grievant informed Ms. Branson that the therapy was not helpful, telling her “I don’t need anger management.  I need people to stop doing stupid stuff to piss me off … Nobody’s going to walk on me.  I won’t be wronged.  I won’t be insulted.”  Grievant related to Ms. Branson about the April 13, 2012 “gun incident,” and his issues with taking and discontinuing medications.
23. On August 8, 2014, Ms. Branson submitted a twelve page report/forensic psychological evaluation (“report”) regarding Grievant’s Fitness for Duty/Risk Assessment.  This report was reviewed and approved by Dr. David Clayman.  R Ex 2
24. The report provided a clinical diagnosis that:

Based upon the available data and observations, Mr. Wheeler appears to meet the DSM-IV-TR diagnostic criteria for Personality Disorder Not Otherwise Specified.  There are indications that his maladaptive personality traits have caused substantial interference in his job performance.  These traits appear to be long-standing in nature and have presented in a variety of contexts including, but not limited to, educational, military service, social interactions, occupational difficulties, and marital instability.  Despite VAMC records giving the diagnoses of Major Depressive Disorder, Generalized Anxiety Disorder, and Post Traumatic Stress Disorder, Mr. Wheeler did not report these types of symptoms on interview, nor did he present as depressed or anxious.  (p. 10 of 12)
R Ex 2
25. The report found the existence of extreme paranoia, noting in part that:

Mr. Wheeler described a level of suspiciousness and mistrust in relationships that is unusual even in persons undergoing inpatient psychiatric treatment.  He is likely to harbor anger and resentment with hostility and paranoia of nearly delusional proportions.  Quick to feel he is being unfairly treated, Mr. Wheeler may hold grudges even if the perceived mistreatment is unintentional.  He often becomes frustrated with the inability or unwillingness of those around him to keep up with his unrealistic demands.  This usually results in accusations that others are intentionally trying to thwart his success and achievement.  Work relationships are likely to be very strained, despite any efforts by others to demonstrate support or assistance.  Furthermore, he may have difficulty interpreting the normal nuances of interpersonal relationships due to impaired social skills.  Mr. Wheeler is likely to be controlling and distant in relationships and often seeks more than he is willing to give to others.  (p. 9 of 12).

The report also found a high risk for aggression and violence, noting in part that:

Mr. Wheeler is likely to have a history of intense, volatile relationships and may have a fear of being abandoned or rejected by those around him.  He may be prone to self-destructive behaviors.  Mr. Wheeler endorsed items suggesting that he experienced a disturbing traumatic event in the past which continues to distress him and cause anxiety.  Mr. Wheeler likely engages in physically aggressive and violent behavior and may lose control of his temper regularly.  Individuals with similar profiles are likely to engage in antisocial behaviors, tend to behave aggressively towards others, and may find it difficult to conform to societal standards or expectations…  It is important to note that Mr. Wheeler’s risk for aggressive behavior is compounded by his emotional lability, impulsivity, and sense of persecution. (p. 10 of 12)
R Ex 2
26. The report was reviewed by Warden Vest and the Commissioner’s Office.  It was determined that, based upon the conclusions of the report and Grievant’s statements and work history, Grievant was not able to carry out the duties and responsibilities of the Correctional Officer II position in a manner which was consistent with the safety of the offenders, with the safety of fellow staff and supervisors and with the rehabilitative needs of the inmates.  Of particular concern to the Respondent was the Grievant’s history of willingly using firearms. Grievant’s clinically documented issues with anger and paranoia, and Grievant’s being in a work setting in which Grievant would necessarily face stress triggers, including inmates routinely attempting to challenge/upset officers and management necessarily supervising Grievant in a manner not to Grievant’s liking.
27. On September 10, 2014, Grievant was informed in writing by Warden Vest that he was being terminated effective September 25, 2014. R Ex 1 The termination correspondence in relevant part provided:   

The purpose of this letter is to advise you of my decision to dismiss you from employment as a Correctional Officer II with the West Virginia Division of Corrections, effective 10 September 2014 – 15 calendar days from the date of the letter. 

…


On 10 September 2014, Warden William J. Vest held a discussion with you regarding your inability to perform the essential functions of your position. At that time it was shared with you that your dismissal from employment was being considered. Your response was, most of my problems here came from interacting with you (Warden).

…


So that you may understand the specific reason for your dismissal I recount the following: 


During an investigation with James Rollins, from the State EEO office, you stated to him that you have Post Traumatic Stress Disorder, and if you are assigned certain duties involving stress, including shift commander, your condition could lead to violent or inappropriate behavior. Because of this disclosure, and your past history of aggressive and inappropriate behavior, you were asked to complete a Fitness for Duty Evaluation. This evaluation was necessary to determine if you are impeded by your disclosed condition to effectively perform the essential functions of your job, or if public safety is affected, given your present work environment. 


During the evaluation, you stated that your group therapy was not helpful in that “I don’t need anger management. I need people to stop doing stupid stuff to piss me off…Nobody’s going to walk on me. I won’t be wronged. I won’t be insulted.” You disclosed that, after an argument with a neighbor, your wife found you in your living room with a gun threatening to shoot the neighbor if he came onto your property. Jennifer Paugh, a social worker, reports that you stated to her on June 17, 2014, that you were having problems at work and “Put it this way, at the hearing either the warden is getting fired, or I’m beating his ass.” 


In the Fitness for Duty/Risk Assessment Forensic Psychological Evaluation report, Dr. Clayman and Beverly Branson have disclosed and opined the following: 


Although Mr. Wheeler is currently seeking treatment through the VAMC, there are several issues that are likely to impair the success of the treatment. He has a history of non-compliance with care including discontinuing his prescribed medication, restarting medication without a recent prescription, not following recommendations for inpatient treatment, missing appointments, and not revealing a suicide attempt to avoid inpatient treatment. Records indicate that his therapy sessions to date appear to be supportive in nature. This type of treatment is unlikely to bring about substantial improvement in Mr. Wheeler’s condition. 


Given these impressions with consideration for the safety of inmates and Warden Vest, Mr. Wheeler is not capable of safety and effectively performing his job at this time. 


As a Correctional Officer, you are employed to perform security work at a State correctional institution, Beckley Correctional Center. You are expected to provide for the security of the institution, maintain control over the residents, provide for the residents’ welfare while encouraging their rehabilitation within the structured programs of the facility, and protect the employees and general public. While maintaining a secure environment, you are to interact with the inmates to facilitate their development and their improvement in daily living and social skills. Your role as a Correctional Officer is also to encourage positive behavior changes by listening and responding appropriately to the inmate’s problems and complaints. Your inability to perform your duties as described above, not only compromise the security of the institution, but also your leadership position with the residents. Therefore, I conclude that you are unable to fulfill the duties and responsibilities of your position as a Correctional Officer. 


The State of West Virginia and its agencies have reason to expect their employees to observe a standard of conduct which will not reflect discredit on the abilities and integrity of their employees, or create suspicion with reference to their employees’ capability in discharging their duties and responsibilities. Your inability to perform the essential functions of your position cannot be tolerated, and, as warden of this facility, with the overall responsibility for the safety and security of the inmates and staff, I must take appropriate action to correct such behavior. I believe your inability to perform the functions of your position compromises the safety of staff, inmates and the public and is sufficient to cause me to conclude that your dismissal is necessary. 

…

William J. Vest

Warden 

  
R Ex 1

Discussion
The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008). "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Beckley Correctional Center (BCC) is a work release center which houses minimum security inmates. Grievant was employed as a Correctional Officer II (also see FOF 3).  Grievant acknowledges significant behavior issues.  Respondent maintains Grievant’s work performance and inability to perform the essential functions of his position provides good cause for the termination of his employment.
  Grievant tends to indicate that Respondent is obligated to assist and provide him with support so he might manage and cope with his professed issues.  This grievance matter is not pursued as a disability entitlement matter.
  Essential facts are not in dispute.  Nevertheless, Grievant disputes the conclusions reached based upon the information readily a part of his employment record.  Grievant’s work performance and personal history indicate substantial performance issues.  Grievant’s aggressive behavior was unprofessional, inappropriate, and created dangerous situation(s). e.g., see Wheeler v. Division of Corrections/Beckley Correctional Center, Docket No. 2014-1402-MAPS (Feb. 24, 2015).  R Ex 24  Grievant also, from time to time, fails to recognize that his conduct is contrary to policy and practice.
The August 8, 2014, forensic psychological evaluation report regarding Grievant’s Fitness for Duty/Risk Assessment was clear. R Ex 2  Among the variety of information discussed/analyzed, the report compared Grievant’s psychological make-up with other Correctional Officers and found:

When compared to other hired, post-probationary correctional officers, he again indicated extreme anxiety, depression, paranoia, and aggressive attitudes and tendencies.  Results indicated that he has a high risk of being “poorly suited” for a position in law enforcement with a high likelihood of anger management problems.  (p. 10 of 12).

Further, the report assessed the potential for Grievant to address his mental health issues.  The report noted:

Although Mr. Wheeler is currently seeking treatment through the VAMC, there are several issues that are likely to impair the success of the treatment.  He has a history of non-compliance with care including discontinuing his prescribed medications, restart medication without a recent prescription, not following recommendations for inpatient treatment, missing appointments, and not revealing a suicide attempt in an attempt to avoid inpatient treatment.  Records indicate that his therapy sessions to date appear to be supportive in nature.  This type of treatment is unlikely to bring about substantial improvement in Mr. Wheeler’s condition.  (p. 11 of 12).

The report concluded:

Given these impressions with consideration for the safety of inmates and Warden Vest, Mr. Wheeler is not capable of safely and effectively performing his job at this time.  (p. 11 of 12).   

R Ex 2
This board has recognized that where an employee cannot perform the essential duties of his position as required by the employer, there is good cause for dismissal.  Adkins v. Division of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005).  West Virginia Division of Personnel’s Administrative Rule, 143 C.S.R. §1, Rule 3.39 defines “fitness” as “suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.”  
Personnel’s Administrative Rule, 143 C.S.R. § 1, Rule 12.2 allows for dismissal of an employee “for cause.”  “For cause” includes dismissal for conduct and performance deficiencies, which substantially affect the public interest.  See Oakes v. W.Va. Dep’t of Finance and Admin., 164 W.Va. 384, 264 S.E.2d 151 (1980).  In regards to Correctional Officers, the West Virginia Supreme Court of Appeals has acknowledged that Respondent has a duty to protect inmates from violence, and has stated, point blank, “[t]hose [guards/officers] found psychologically unsuited for employment as guards shall not be or continue to be employed.”  State ex rel. Harrah v. Leverette, 165 W.Va. 665, 681, 271 S.E.2d 322, 332 (1980).  

A review of employment (Employee Performance Appraisals) and disciplinary history of Grievant shows that he has demonstrated unacceptable conduct at work, documented by negative Employee Performance Appraisals and several disciplinary actions.  The disciplined conduct includes failure to control his temper towards inmates (and staff), acts considered to be overly aggressive with a potential for violence and acts demonstrating unprofessional responses to management decisions.  Further, Grievant repeatedly made verbal statements indicating he was of the state of mind that would/could readily lead to violence.
  It was reasonable for Respondent to request a “Fitness for Duty Evaluation” of Grievant. 
In the circumstances of this matter, it is readily apparent the decision to terminate Grievant was for cause and was in the public interest.  Respondent has established by a preponderance of the evidence that Grievant is unable to perform the duties and responsibilities of his position in a manner consistent with public safety and professional expectations, i.e., psychologically unsuited for the position.  Grievant has issues.  The various issues affect Grievant’s ability to interact with others.  Respondent has a duty to act responsibly.  Grievant, if kept employed, would continue to be triggered by events at the workplace.  It has been shown by past history, and in his fitness of duty evaluation, that the responses of Grievant to these triggers will be contrary to performance expectations at work and will have the potential for serious violence against either staff or inmates.  The fitness for duty evaluation explored the potential for the Grievant to improve and make the necessary corrections to his behaviors and found that it was highly likely that the Grievant would not be able to make the necessary corrections.  This finding was based upon Grievant’s past history of not following treatment plans, the seriousness of his mental health issues and Grievant’s own statements.  Ultimately, given the totality of the information, Respondent could not, consistent with the public interest and the safety of its inmates and staff, allow the Grievant to continue his employment as a Correctional Officer II.  Respondent’s decision to terminate Grievant’s employment is not deemed excessive in the circumstance of this case and is reasonably within the discretion of an employing agency.
Respondent has shown by a preponderance of the evidence that Grievant cannot perform the essential duties of his position in the manner required.
  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). 

"Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 

"When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997). Mitigation of a penalty is considered on a case by case basis. A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996).  Mitigation is not found to be appropriate in the circumstances of the instant matter. 

The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. Permanent state employees who are in the classified service can be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).
3. Where an employee cannot perform the essential duties of his position as reasonably required by the employer, there is good cause for dismissal.  Adkins v. Division of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005).  Respondent has shown by a preponderance of the evidence that Grievant cannot perform the essential duties of his position in the manner required.
4. Respondent has met its burden of proof and demonstrated Grievant is unable to perform essential duties of the position.  Accordingly, Grievant is not "fit" to continue in the position.
5. It is well-settled that the “Grievance Board does not have jurisdiction to determine whether the ADA has been violated, based upon the West Virginia Supreme Court of Appeal's holding in Vest v. Board of Education of County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995). Adkins v. Dep't of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005); Teel v. Bureau of Employment Programs Workers' Compensation Div., Docket No. 01-BEP-466 (June 10, 2002). See Prince v. Bd. of Trustees/W. Va. Univ., Docket No. 7-BOT-276 (Nov. 5, 1997); Keatley v. Mingo County Bd. of Educ., Docket No. 95-29-257 (Sept. 25, 1995).” Ruckle v. Dep’t of Health and Human Res., Docket No. 04-HHR-367 (Dec. 22, 2005). T.M.D v Division of Highways , Docket No 2009-1528-CONS (Mar. 10, 2010).
6. Respondent demonstrated good cause for termination of Grievant’s employment. 
7. “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001) 
8. Grievant did not demonstrate that the corrective action imposed was clearly excessive.
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  July 10, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� BCC has two inmate housing sections; one section, which houses inmates participating in the Residential Substance Abuse Treatment Program, and a second section, which houses inmates participating in work release. 


� By letter dated March 20, 2014, Grievant was advised that he was being suspended for five days without pay for inappropriate and unacceptable behavior “in that you have displayed confrontational actions. . . . Not only has your behavior disrupted our operations and good labor relations, but it has been destructive to the morale of your coworkers.”  The letter details two specific incidents, and notes violations of Corrections’ Policy Directives and Operational Procedures.  The letter also characterized Grievant’s behavior as being “in violation of the West Virginia Division of Personnel’s (DOP) Prohibited Workplace Harassment Policy (DOP-P6) Section II, Paragraph H.  Nondiscriminatory Hostile Workplace Harassment: A form of harassment commonly referred to as ‘bullying’ that involves verbal, non-verbal or physical conduct that is not discriminatory in nature but is so atrocious, intolerable, extreme and outrageous in nature that it exceeds the bounds of decency and creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way unreasonably over burdens or precludes an employee from reasonably performing her or her work.”  (Emphasis in original)  See Wheeler v. Division of Corrections/Beckley Correctional Center, Docket No. 2014-1402-MAPS (Feb. 24, 2015), Finding of Fact 13.  R Ex 24


� West Virginia Public Employees Grievance Board upheld the suspension.  Respondent demonstrated that Grievant’s aggressive behavior was non-professional and inappropriate, and created a dangerous situation.





� While various facts and information regarding uncontested events are readily of record, not every event need be set out in the body of this decision to adequately discuss the termination/dismissal issue in litigation.


� The administrative rules of the West Virginia Division of Personnel provide that an employee in the classified service may be dismissed for "cause." 143 C.S.R. § 12.2, Administrative Rule, W. Va. Div. of Personnel.  Permanent state employees who are in the classified service can be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965). Respondent maintains Grievant’s work performance and inability to perform the essential functions of his position provides good cause for the termination of his employment.





� Grievant did not argue his position is protected by the Americans with Disabilities Act ("ADA"), nor is it established that Grievant fulfilled essential procedural triggering mechanisms.  Even if Respondent could do something more to accommodate Grievant's behavior and were required to do so under the ADA, "[i]t has previously been held that this Grievance Board does not have jurisdiction to determine whether the ADA has been violated, based upon the West Virginia Supreme Court of Appeal's holding in Vest v. Board of Education of County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781 (1995).” Ruckle v. W. Va. Dep't of Health & Human Res./Office of Maternal and Child Health, Docket No. 04-HHR-367 (Dec. 22, 2005); T.M.D v Division of Highways, Docket No 2009-1528-CONS (Mar. 10, 2010); Adkins v. Dep't of Labor, Docket No. 04-DOL-071 (Jan. 25, 2005); Teel v. Bureau of Employment Programs Workers' Compensation Div., Docket No. 01-BEP-466 (June 10, 2002). Also see Prince v. Bd. of Trustees/W. Va. Univ., Docket No. 7-BOT-276 (Nov. 5, 1997); Keatley v. Mingo County Bd. of Educ., Docket No. 95-29-257 (Sept. 25, 1995).


�  It may be interesting to note that when Mr. Rollins/Ms. Harrison asked Grievant what his doctors had told him to do about his situation, Grievant stated that his medical advisors told him that he should find another job.


� It is further recognized that Corrections’ Policy Directive 129.00 (Progressive Discipline), Section V, Subsection J, sets forth a list of conduct intended to be illustrative but not all-inclusive of conduct considered contrary to expected performance standards and subject to discipline, and includes the following types of conduct:


	5.	Instances of inadequate or unsatisfactory job performance.


28.	Unprofessional treatment of persons contrary to division policy, operational procedure, court order, or philosophy.


	35.	Acts of physical violence, fighting, or dangerous horseplay.


	37.	Physical abuse on an inmate.


	41.	Threatening or coercing other persons.
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