THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Paul Raines,



Grievant,

v.







Docket No. 2014-1011-KanED
Kanawha County Board of Education,



Respondent.

DECISION


Grievant, Paul Raines, is employed by Respondent, Kanawha County Board of Education.  On February 14, 2014, Grievant filed this grievance against Respondent stating, “WV § 18A-4-8b(f); 6C-2-2 & 18A-4-7a.  Overtime is not being rotated within the classification.  Water delivery in Kanawha County Water Emergency.  Overtime is Extra Duty and as such should be fairly rotated or posted (see Myers v. Mon).  Favoritism and lack of uniformity regarding overtime rules and assignments within the classification.”
  For relief, Grievant seeks for overtime assignments to rotate and to receive payment for missed overtime rotations plus interest and related benefits. 

 
Following the March 4, 2014 level one conference, a level one decision was rendered on April 3, 2014, denying the grievance.  Grievant appealed to level two on April 10, 2014.  Grievant perfected the appeal to level three of the grievance process on August 8, 2014.  A level three hearing was held on November 21, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Ben Barkey, West Virginia Education Association.  Respondent was represented by counsel, James W. Withrow, General Counsel, Kanawha County Board of Education.  This matter became mature for decision on December 23, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant, a Truck Driver, grieved Respondent’s decision to assign extra-duty overtime water delivery to the Truck Drivers of a particular department for the entirety of the need for delivery of water.  Grievant proved that Respondent’s assignment of extra-duty overtime to employees in a specific department rather than by seniority in the entire employment category was arbitrary and capricious.  Grievant failed to prove that Respondent’s decision to consider the entire period of water delivery as one assignment was arbitrary and capricious.  Grievant failed to prove he was “next in line,” or offer argument that Respondent’s practices in assigning overtime were so deficient that it is impossible to tell who would have been next in line.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Truck Driver.  Grievant has been employed by Respondent for approximately nineteen years, and has been employed as a Truck Driver for five to six years.  
2. On January 9, 2014, a chemical spill into the Elk River contaminated the water supply of Kanawha County and other surrounding counties.  The water supply could not be used for cooking or drinking for many days.  The majority of Respondent’s schools were affected, with the exception of a few schools served by municipal water sources not fed by the Elk River.  

3. Respondent’s schools were initially closed, and when schools were allowed to reopen the schools were required to use bottled water supplies for drinking and cooking.  The National Guard delivered many tractor trailer loads of bottled water supplies all at once to Respondent at their Crede Warehouse and made the first deliveries of water to individual schools.  On the day the water supplies were first delivered, it was very cold and the water was in danger of freezing.  All available employees at the warehouse were assigned to store the water on an emergency basis to prevent freezing on that day.  Thereafter, Respondent was responsible for distributing water to individual schools.  

4. Superintendent Ronald Duerring assigned Respondent’s physical response to the water emergency to Terry Hollandsworth, Director of Maintenance, including responsibility for directing the distribution of water supplies.  Superintendent Duerring chose Director Hollandsworth to head the response because it involved plumbing, which was within Director Hollandsworth’s oversight.  

5. Director Hollandsworth assigned responsibility for water delivery to the Supervisor of Plumbing and Grounds, Mr. Gibson.  Mr. Gibson assigned the two Truck Drivers in the Maintenance Department, Richard Spencer and Mike Chandler, to drive the trucks for water delivery.  
6. Respondent employs eight truck drivers who are assigned among four different departments.  Grievant is assigned to work in the Purchasing and Supply Management Department, of which Timothy Easterday is the Director.
7. Grievant, Mr. Spencer, and Mr. Chandler all work from the Crede Warehouse.  The water to be delivered was stored at the Crede Warehouse. 
8. Mr. Spencer and Mr. Chandler made water deliveries for several weeks and received a significant amount of overtime pay.  Other than one emergency delivery of water on the day the National Guard delivered the water supplies, Grievant was not assigned to water delivery and did not receive overtime.  

Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant argues that the water delivery during the water crisis was an extra-duty assignment, which was required to be assigned on a rotating basis by seniority on a daily basis.  Respondent argues that it has discretion to assign overtime by location and department and not throughout the entire classification, that the assignment should continue for the duration of the crisis, and that Grievant failed to prove he was next in line for the assignment.   
Extra-duty assignments are defined and governed by statute: 
(1) For the purpose of this section, "extra-duty assignment" means an irregular job that occurs periodically or occasionally such as, but not limited to, field trips, athletic events, proms, banquets and band festival trips. 

(2) Notwithstanding any other provisions of this chapter to the contrary, decisions affecting service personnel with respect to extra-duty assignments are made in the following manner: 

(A) A service person with the greatest length of service time in a particular category of employment is given priority in accepting extra duty assignments, followed by other fellow employees on a rotating basis according to the length of their service time until all employees have had an opportunity to perform similar assignments. The cycle then is repeated. 

(B) An alternative procedure for making extra-duty assignments within a particular classification category of employment may be used if the alternative procedure is approved both by the county board and by an affirmative vote of two-thirds of the employees within that classification category of employment.

W. Va. Code § 18A-4-8b(f).  
Respondent asserts it has considerable discretion in the assignment of its personnel and that to rotate overtime assignments in a large county without regard to location is “unnecessarily inefficient.”  “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel. Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” 
Syl. pt. 3, Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986).  Respondent does not have discretion to violate the clear requirements of a statute it finds inconvenient.  “The statute makes no provision for the allocation of overtime assignments which depend on an employee's site or job location.  Rather it states that seniority within a particular category of employment shall determine who receives first priority.  Alternatively, it provides that other procedures for overtime assignments may be utilized for employees within a particular classification category of employment when such alternative procedures have been duly approved by the school board and affected employees.”  Yoho v. Marshall County Bd. of Educ., Docket No. 25-86-073-2 (Dec. 3, 1986).  Respondent has the option under the statute to create other procedures if strict overtime rotation is problematic in Kanawha County due to its size, but there was no evidence it had done so.  Otherwise, the statute is quite clear:  assignments must rotate by seniority within an employment category.  
Even if Respondent had a valid argument that some types of overtime should be rotated with consideration to location, this case involves failure to rotate overtime at the same location.  Grievant and the employees assigned to do the water delivery all work out of the Crede Warehouse.  They work at the same location; they simply work for different departments within that location.  There is no valid reason to refuse to rotate overtime at the same location simply because the employees are assigned to a different department when that assignment has no requirement of department-specific knowledge.  
Respondent also asserts that the employees who were assigned to deliver water were entitled to retain the assignment until it was completed.  Grievant contends that the assignment was completed daily and should have rotated on a daily basis.  Respondent cites Stapleton v. Logan County Bd. of Educ., Docket No. 96-23-128 (Sep. 20, 1996) and Sizemore v. Raleigh County Bd. of Educ., Docket No. 96-41-418 (Sept. 4, 1997) in support of its position.  In Stapleton, several employees were assigned to build cabinets, desks, and shelving for a particular school.  This project was completed over several weekends, and the same employees remained in the assignment until all construction was completed.  The grievant argued that the assignment should have rotated each weekend.  The Grievance Board denied the grievance finding that “it would be inefficient and disruptive to require the individuals who began building the cabinets to relinquish their assignment to others in the middle of the construction project.”  In Sizemore, a custodian had been assigned the cleanup of water damage to a school caused by a plumbing leak.  The custodian was called out on an emergency basis on the day the leak occurred, and then worked three additional days on the cleanup.  The grievant asserted that each day of the cleanup should have been rotated.  In denying the grievance, the Grievance Board found that to determine “a new extra-duty assignment is created at each interval of a project which requires more than one work day” would be too restrictive an interpretation of the statute.     
In this case, Mr. Spencer and Mr. Chandler delivered water both during their regular work day and also during overtime.  During the crisis, Mr. Spencer and Mr. Chandler typically worked from six in the morning until six in the evening through the week and also worked overtime on Saturday delivering water to between sixty to sixty-five schools.  Mr. Spencer and Mr. Chandler worked a significant amount of overtime. 
   No other evidence was presented regarding the specifics of the assignment.  It is Grievant’s burden to prove the facts of his case and that Respondent’s actions were arbitrary and capricious.  Grievant did not prove the specific length of the assignment or how many hours of overtime were worked.  

Grievant argues that Respondent should have assigned more people to deliver the water and that Grievant might have been denied the overtime due to communication difficulties between Director Hollandsworth and Director Easterday.  "'A grievant's belief that his supervisor's management decisions are incorrect is not grievable unless these decisions violate some rule, regulation, or statute, or constitute a substantial detriment to, or interference with, the employee's effective job performance or health and safety.' Rice v. Div. of Highways, Docket No. 96-DOH-247 (Aug. 29, 1997)."  Viski v. Preston County Bd. of Educ., Docket No. 99-39-271 (Nov. 30, 1999). The Grievance Board may not substitute its management philosophy for that of an employer.  Skaff v. Pridemore, 200 W. Va. 700, 709, 490 S.E.2d 787, 796 (1997).  Grievant failed to prove factually that each day of delivery was a separate assignment or that Respondent’s decision to consider all the days of delivery as one assignment was arbitrary and capricious or otherwise violated law or policy.    
Further, “[i]n order for a grievant to demonstrate entitlement to a position or compensation, it is necessary to establish he or she was ‘next in line.’”  Jamison v. Monongalia Co. Bd. of Educ., Docket No. 05-30-338 (Jan. 20, 2006) (citing in support Richards v. Kanawha Co. Bd. of Educ., Docket No. 99-20-108 (May 26, 1999);  Clark v. Putnam County Bd. of Educ., Docket No. 97-40-313 (Apr. 30, 1998); Little v. Kanawha County Bd. of Educ., Docket No. 96-20-352 (Apr. 30, 1997)).  See also Jamison v. Monongalia County Bd. of Educ., Docket No. 2008-0293-MonED (Aug. 27, 2008).  Given Respondent’s position that it is proper for it to rotate overtime within a department in certain circumstances, it is questionable that Mr. Spencer and Mr. Chandler were the next in line to receive overtime within the Truck Driver category.  However, it is Grievant’s burden to prove that he was the next in line to receive overtime when the assignment was given to Mr. Spencer and Mr. Chandler.  There are eight truck drivers employed by Respondent.  Grievant did not present evidence that he was next in line, or that Respondent’s practices in assigning overtime were so deficient that it is impossible to tell who would have been next in line, he merely argued that he was entitled to a third of the overtime that Mr. Spencer and Mr. Chandler received based on his assertion that the overtime must rotate daily.    
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. Extra-duty assignments are defined and governed by statute: 
(1) For the purpose of this section, "extra-duty assignment" means an irregular job that occurs periodically or occasionally such as, but not limited to, field trips, athletic events, proms, banquets and band festival trips. 

(2) Notwithstanding any other provisions of this chapter to the contrary, decisions affecting service personnel with respect to extra-duty assignments are made in the following manner: 

(A) A service person with the greatest length of service time in a particular category of employment is given priority in accepting extra duty assignments, followed by other fellow employees on a rotating basis according to the length of their service time until all employees have had an opportunity to perform similar assignments. The cycle then is repeated. 

(B) An alternative procedure for making extra-duty assignments within a particular classification category of employment may be used if the alternative procedure is approved both by the county board and by an affirmative vote of two-thirds of the employees within that classification category of employment.

W. Va. Code § 18A-4-8b(f).  

3. “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. pt. 3, Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986).  
4. “The statute makes no provision for the allocation of overtime assignments which depend on an employee's site or job location.  Rather it states that seniority within a particular category of employment shall determine who receives first priority.  Alternatively, it provides that other procedures for overtime assignments may be utilized for employees within a particular classification category of employment when such alternative procedures have been duly approved by the school board and affected employees.”  Yoho v. Marshall County Bd. of Educ., Docket No. 25-86-073-2 (Dec. 3, 1986).
5. Grievant proved that Respondent’s assignment of extra-duty overtime to employees in a specific department rather than by seniority in the entire employment category to deliver water was arbitrary and capricious.  
6. A school board is not required to consider each day of a multi-day extra-duty assignment a separate assignment.  Sizemore v. Raleigh County Bd. of Educ., Docket No. 96-41-418 (Sept. 4, 1997); Stapleton v. Logan County Bd. of Educ., Docket No. 96-23-128 (Sep. 20, 1996).
7. Grievant failed to prove that Respondent’s decision to consider the entire period of water delivery as one assignment was arbitrary and capricious.  

8. “In order for a grievant to demonstrate entitlement to a position or compensation, it is necessary to establish he or she was ‘next in line.’”  Jamison v. Monongalia Co. Bd. of Educ., Docket No. 05-30-338 (Jan. 20, 2006) (citing in support Richards v. Kanawha Co. Bd. of Educ., Docket No. 99-20-108 (May 26, 1999);  Clark v. Putnam County Bd. of Educ., Docket No. 97-40-313 (Apr. 30, 1998); Little v. Kanawha County Bd. of Educ., Docket No. 96-20-352 (Apr. 30, 1997)).  See also Jamison v. Monongalia County Bd. of Educ., Docket No. 2008-0293-MonED (Aug. 27, 2008).  
9. Grievant failed to prove he was “next in line,” or offer argument that Respondent’s practices in assigning overtime were so deficient that it is impossible to tell who would have been next in line.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  April 7, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� The grievance statement is reproduced verbatim. 


� Testimony on these points was very general.  Grievant entered into evidence a report of total overtime hours, that showed Mr. Spencer worked 60 hours of overtime in January and 130.75 hours of overtime in February and that Mr. Chandler worked 66 hours of overtime in January and  94.50 hours of overtime in February.  It is not clear what portion of those hours were worked doing water delivery and the dates of the deliveries were not provided.  Testimony regarding how long the water deliveries continued was vague and ranged from “many days” to “a few weeks.”     
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