THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

DeVonna Jo Jobo,



Grievant,

v.







Docket No. 2014-0377-MAPS
Regional Jail and Correctional Facility Authority,



Respondent.

DECISION


Grievant, DeVonna Jo Jobo, is employed by Respondent, Regional Jail and Correctional Facility Authority.  On September 25, 2013, Grievant filed this grievance against Respondent alleging that a less qualified applicant was selected for a position for which Grievant applied.  For relief, Grievant seeks to be “[r]eclassified to Administrative Services Assistant I and a 15% pay increase.”

Following the October 9, 2013 level one conference, a level one decision was rendered on October 25, 2013, denying the grievance.  Grievant appealed to level two on October 29, 2013.  Grievant perfected the appeal to level three of the grievance process on March 10, 2014.  A level three hearing was held on December 16, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Katherine L. Dooley.  Respondent was represented by counsel, Allison C. Anderson, General Counsel.  This matter became mature for decision on January 20, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant, an Office Assistant II employed by Respondent, was not selected for an Administrative Services Assistant I position.  The selection process did not comply with Respondent’s policy and was arbitrary and capricious, but Grievant failed to prove she was the most qualified candidate.  Where the selection process is proven to be arbitrary and capricious, but the Grievant fails to prove that he/she should have been selected for the position, the position should be reposted and a new selection process undertaken.  Accordingly, the grievance is granted in part and denied in part.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as an Office Assistant II for Southwestern Regional Jail.

2. On August 12, 2013, Respondent posted a vacancy for an Administrative Services Assistant I at Southwestern Regional Jail.

3. The posting listed the following as the duties of the position:

This position will serve as the Human Resources contact at the Southwestern Regional Jail to assist the central office as well as the employees with all human resources issues, including but not limited to all aspects of the hiring process, recruitment and retention issues, payroll issues, unemployment issues, leave and tenure issues.  This employee must also maintain field files and monitor employee performance evaluations.  This employee must also be weapon certified to run criminal history checks for potential employees.  This employee must have knowledge of regulation, process and procedures of the WV Regional Jail Authority, knowledge of federal laws and regulations, ability to collect and compile accurate information, the ability to prepare flowcharts, graphs and status reports, the ability to communicate with a wide variety of people both orally and in writing, and be able to perform basic arithmetic.  This employee will distribute work to others, check the work of others, train subordinate employees, establish unit policy/procedures in the area of employment and other human resources and recommend new hires for approval.  Performs other duties as assigned. 

4. The posting lists the following requirements for the position:

Training:  Graduation from an accredited college or university.  Preference may be given to candidates with a major in the area of public or business administration, accounting, industrial relations, communications or related field.  

Substitution:  Additional qualifying experience as described below may be substituted on a year-for-year basis for the required training.

Experience:  One year of full-time or equivalent part-time paid employment in a technical or advanced clerical position providing administrative services such as accounting, budgeting, project monitoring and report, personnel, or procurement and property experience.  Must have been at the Office Assistant III or Accounting Assistant III level or higher.

Substitution:  Successful completion of graduate study in an accredited college or university in one of the above fields may be substituted for the required experience on a year-for-year basis.

5. Eight people, including Grievant, applied for the position.  

6. Respondent’s selection process is governed by policy: WV Regional Jail and Correctional Facility Authority Policy and Procedure Statement 3003.  The policy requires a three-person Oral Interview Board (“OIB”) and states in relevant part:
The Authority shall employ, retain and promote those individuals who are best qualified to function in their respective job classification.  Equal consideration shall be given to those who meet minimum eligibility requirements.
The Authority shall use written competitive examinations, physical requirements and oral interviews to objectively measure minimum training, experience and suitability for a particular assignment.

Certain personality and behavioral characteristics can best be assessed in an interview situation: therefore, the Authority will consider the interview a critical element of the selection process.
The policy further requires that “[a] written summary of the findings of the Oral Interview Board shall be submitted to the agency’s personnel officer with a recommendation from the Board.”
7. The OIB was comprised of Director of Human Resources, Wayne Armstrong, Director of Programs and Policy, John Lopez, and Southern Regional Jail Human Resources Director, Lori Lynch.
  The Board interviewed each applicant separately, took notes, and discussed the candidates.
  Respondent selected Lisa Vance for the position.  The OIB’s second choice was Toby Allen, and Grievant was their third choice.  The OIB did not submit a written summary of their findings as required by the policy.  The OIB made its decision based solely on the applicants’ performance in the interview and no consideration was given to the applicants’ experience.      
8. Grievant holds an Associate in Science in Business Accounting degree.  Grievant has been employed by Respondent since 1998.  Grievant worked as an Office Assistant II/Billing Clerk from February 1998 through October 2000, as an Accounting Technician III/Fiscal Clerk from October 2000 through June 2013, and as an Office Assistant II from July 2012 through the present.  Grievant had one year of supervisory experience.  Grievant did not have previous experience in recruitment and hiring.  
9. The successful applicant, Ms. Vance, holds only a high school diploma.  Ms. Vance was employed as an Office Manager for Marcum Trucking from January 1992 through March 1997.  Ms. Vance then was employed as an Office Assistant from March 1997 through March 1998 at the Division of Highways.  Ms. Vance began employment with Respondent as an Office Assistant II/Billing Clerk in March 1998, where she remained through her selection for the disputed position.   Ms. Vance had ten years of supervisory experience and also had previous experience in recruitment and hiring. 
10. Mr. Allen did not meet the minimum qualifications for the position.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

Grievant argues that the selection process was flawed, that Respondent did not actually consider the qualifications of the applicants in making the selection decision, and that Grievant was the most qualified applicant.  Respondent asserts that, while the selection process had a procedural flaw, the selection process was not arbitrary and capricious and that Grievant did not prove she was the most qualified applicant.   
The only member of the OIB who testified was Ms. Lynch.  Respondent subpoenaed Mr. Lopez to testify, but did not call him to testify or request that the undersigned enforce the subpoena.  Neither party subpoenaed Mr. Armstrong to testify.  Ms. Lynch admitted in her testimony that no consideration was given to experience in the selection process and that the selection decision was based solely on performance in the interview.  Ms. Lynch offered no explanation as to why Ms. Vance’s application and interview notes were missing or why the written summary required by the policy was not completed.  The failure to retain the information of the successful applicant is highly irregular and suspicious.  
"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  The selection process in this case did not comply with Respondent’s policy and was arbitrary and capricious.  A written summary was not completed as required, and the methodology employed did not serve to properly evaluate the candidate who was “best qualified.”  Per policy, the OIB is tasked to “objectively measure minimum training, experience and suitability for a particular assignment.”  The policy does allow that the interview is “a critical element of the selection process,” but nothing in the policy allows for the selection decision to be based solely on performance in the interview without consideration to the applicants’ qualifications.  
However, in order to be instated into the position, Grievant must not only prove that the selection was arbitrary and capricious, but also that she was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  Grievant did not prove that she was the most qualified candidate.  While Grievant does have superior education to Ms. Vance, the position allows for the substitution of experience for required education.  Both were long-term employees of Respondent hired in 1998.  The posting required experience at the Office Assistant III or Accounting Technician III level.  Grievant had eleven years of that experience and Ms. Lynch had five years of that experience.
  Of other relevant experience, Ms. Vance demonstrated much more experience.  Ms. Vance had supervised employees for ten years and Grievant had only supervised employees for one year.  Ms. Vance also had previous experience in recruitment and hiring, including recruitment for Respondent specifically.  Grievant demonstrated no experience of that type.  As Respondent considered recruitment and retention to be the most important aspect of the position, Ms. Vance’s specific recruitment experience is particularly important.
“Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that he should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Personnel, Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  Grievant has failed to prove she was the most qualified applicant, but the selection process was clearly arbitrary and capricious.  The position must be reposted.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

4. "An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  
5. The selection process did not comply with Respondent’s policy and was arbitrary and capricious.

6. In order to be instated into the position, Grievant must not only prove that the selection was arbitrary and capricious, but also that she was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  
7. Grievant failed to prove she was the most qualified candidate.

8. “Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that he should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Personnel, Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  
Accordingly, the grievance is granted in part and denied in part.  Respondent is ORDERED to repost the position of Administrative Services Assistant I within thirty days of the receipt of this decision, and select the most qualified applicant for the position in compliance with Respondent’s policy.  
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:   May 14, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge
� The preceding job titles were held at the time of the selection process.    


� Respondent provided to Grievant in discovery the notes and applications for all applicants except the successful applicant.  At the time of the level three hearing, Respondent claimed that the notes for the successful applicant had been “lost,” but that a copy of the successful applicant’s application had been recovered.  The undersigned did not allow the notes to be admitted into evidence as the notes were incomplete without the inclusion of those regarding the successful applicant.  As all applications were available, the applications were permitted to be entered into evidence.  


� Although Grievant testified that she had previous experience as an office manager, Grievant did not include that experience on her application, even though the application specifically states to list all experience.  Grievant’s alleged other experience will not be considered.    
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