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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ALLYSON SCOTT,



Grievant,

v.






Docket No. 2015-0851-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES,



Respondent.


DECISION


Grievant, Allyson Scott, filed this action challenging the suspension and termination of her employment as a Child Protective Services Worker at the Elkins office of the West Virginia Department of Health and Human Resources.  Grievant seeks reinstatement and to be made whole, including lost pay, benefits, tenure and interest.  A level three hearing was conducted before the undersigned at the Grievance Board’s Elkins office location on May 18, 2015.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on July 6, 2015.


Synopsis


Grievant was employed as a Child Protective Services Worker in the Bureau for Children and Families.  The Department received an intake alleging abuse and/or neglect, and the intake was assigned to the Grievant.  Ms. Scott met with the family members and documented a contact with an infant child on July 15, 2014. In November 2014, the 
Department received another intake alleging abuse and/or neglect in the same family, and the intake was assigned to a different Child Protective Services Worker.  When the Child Protective Services Worker reported confusion over the infant being listed in the previous assessment, the Department investigated and discovered that the infant had died the same day he was born on February 7, 2014, five months before Grievant reported she observed the infant.  The Department suspended Grievant pending investigation, and later terminated her for falsifying documents.


Respondent failed to meet its burden of proof to establish that Grievant engaged in gross misconduct.  The record failed to provide a meaningful investigation in support of the charge, and lacked testimony of Grievant’s supervisors concerning the decisions made in coming to the conclusion to terminate Grievant’s employment.  The Grievant was not questioned prior to the decision to terminate, therefore, she was unable to explain that what had happened in drafting the assessment was a mistake.  The record failed to establish the existence of corroborating evidence that Grievant engaged in the deliberate falsification of the assessment.


The following findings of fact are based on the record developed at level three.


Findings of Fact

1.
Grievant has been employed as a Child Protective Services Worker for more than twelve years at the Elkins office of the West Virginia Department of Health and Human Resources.


2.
In addition to her caseload as a Child Protective Services Worker, from 2004 until 2012, Grievant acted as the sole Child Protective Services Worker trainer in a statewide program for law enforcement, prosecutors and emergency response employees in performing forensic investigations in abuse and neglect cases.


3.
Grievant was also assigned a number of highly sensitive conflict cases, often in other counties, which included investigating referrals involving law enforcement personnel, elected political officials, educators and attorneys, in which it was essential to follow agency policy.


4.
In 2011, Grievant was awarded a designation as Social Worker of the Year by Respondent’s Bureau of Children and Families.


5.
Thelma K. Caplinger, Child Protective Services Supervisor, was Grievant’s direct supervisor for approximately six years.  Ms. Caplinger indicated that as an employee, Grievant had many positive qualities.  Ms. Caplinger described Grievant as highly motivated, flexible, having good critical thinking, and always receiving positive performance appraisals.


6.
Ms. Caplinger described the events that led up to Grievant’s termination.  On July 14, 2014, the Bureau for Children and Families Office received an intake alleging abuse and/or neglect for a Randolph County family.  The Office accepted the intake and assigned the case to Grievant for assessment.  The Client Contact Report for the investigation shows Grievant made her first contact with the family members on July 15, 2014.  Grievant documented making a client contact with a certain infant on July 15, 2014, at the nine-member household in Randolph County.


7.
The first page of the July 14, 2014, intake worksheet listed five children in the household, including the above-mentioned infant, with a February 7, 2014, date of birth.


8.
Although listed as a household member on the July 14, 2014, intake worksheet, the infant had, in fact, died on the same date as the date of birth.


9.
Ms. Caplinger estimated that Child Protective Service Workers spend about 25% of their work time testifying in circuit court.  Ms. Caplinger described such testimony as an essential job duty.  Ms. Caplinger reported that since Grievant was suspended, judges have ordered the Respondent to produce Grievant’s employment records and prosecutors have inquired about Grievant’s cases.  Ms. Caplinger opined that the fallout from Grievant’s reporting that she had observed an infant four months after the infant had died was leading to the Respondent’s loss of credibility in the criminal justice system.  


10.
Michael Phillips, Community Services Manager for Randolph and Tucker Counties Office of the Bureau of Children and Families for the past 7 years, has worked for Respondent almost seventeen years.  Mr. Phillips oversees the Respondent’s social service programs, such as Child Protective Services, Adult Protective Services, Economic Services, and Family Services.  


11.
Mr. Phillips noted that Grievant’s performance evaluations showed she exceeded expectations and she was described as an exemplary employee.


12.
Mr. Phillips began researching the case and the family information.  Mr. Phillips accessed the Interstate Paternity Acknowledgment Certification Transmission (IPACT) System.  The IPACT System showed that the infant in question was born and died on February 7, 2014.  Mr. Phillips confirmed the date of death with the Randolph County Clerk on November 17, 2014.  Mr. Phillips sent the information to his supervisor, Regional Director Lisa McMullen, and from that point, followed directions from Ms. McMullen and her supervisors.


13.
Mr. Phillips met with Grievant on December 1, 2014, to inform her she would be suspended pending an investigation into allegations of falsifying documents.


14.
After the investigation was concluded, Mr. Phillips held a pre-determination conference with Grievant on January 6, 2015.  Mr. Phillips showed Grievant the original Intake Worksheet, Contact Report, page 12 of the Family Functioning Assessment Grievant had completed on the family, and the Death Certificate of the infant that was from five months before she documented observing the infant.  Grievant responded that she did not intentionally falsify her report.


15.
Mr. Phillips noted that he did not find any evidence of Grievant falsifying documents in forty-two other Family Functioning Assessments, just the one report noted above.  Mr. Phillips indicated that he first thought a thirty-day suspension would be appropriate, but the Bureau’s Deputy Commissioner and Commission ultimately decided that Grievant’s termination would be necessary.


16.
Mr. Phillips believed Grievant came back to the office after assessing the Randolph County family.  Grievant thought she had missed a child in the household, so she added information about the infant to her report.  


17.
Grievant denied intentionally falsifying the Contact Report and the Family Functioning Assessment she had completed on the family.  Grievant explained that she had worked with the family in question before she received the July 2014 intake.  Grievant knew that the infant’s mother had lost the baby in February 2014.


18.
Grievant believes that she went straight through several Family Functioning Assessmetns and typed in the infant without thinking about what she was doing.  Grievant acknowledged that it was a stupid mistake, but she was overworked and under time constraints.  Grievant said she had not deliberately entered the incorrect information about the deceased infant.  Grievant said she was ashamed of herself.


19.
Grievant stated that she started working at Valley Health Care on February 16, 2015, five weeks after the effective date of her termination on January 9, 2015.


Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  Where the evidence equally supports both sides, the employer has not met its burden.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


Respondent’s position is that Grievant’s conduct, whether or not she intended to falsify the Family Assessment Functioning documents, was gross misconduct for which she should be terminated.  The "term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees."  Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)).  See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).


In support of this charge of gross misconduct, Respondent alleges that Grievant failed to be accurate when completing records, and be ethical, alert, and attentive to the responsibilities associated with her job.  Grievant also violated Public Policy.  The Bureau for Children and Families is responsible for assessing the safely of children and making determination as to whether children have been abused or neglected.  Grievant’s failure to accurately complete the Family Functioning Assessment potentially compromised the safety and well-being of the other children in the family.  Respondent can no longer trust her assessments are accurate and whether children are safe, and the courts cannot trust her testimony about whether children are safe.  The undersigned is not persuaded by these spurious arguments.


Grievant’s year-end employee performance appraisals, beginning with the first year of her permanent, post-probationary service as a Child Protective Services Worker, confirm much of the testimony given at the hearing regarding Grievant’s job performance.  The overall depiction of Grievant in her appraisals supports the finding that Grievant was an exemplary, if overworked, employee, intent on securing the safety of West Virginia children throughout her twelve years with the Bureau for Children and Families.  


The record did not support a finding that Grievant engaged in activity that demonstrated a willful disregard of the Respondent’s interest or a wanton disregard of standards of behavior which the Respondent has a right to expect of its employees.  Grievant made a mistake.  The record established that Mr. Phillips did not discover any evidence that Grievant falsified any documents over her twelve-year career other than the single document in question.  More troubling, the record demonstrated that Regional Director Lisa McMullen instructed Mr. Phillips to make no mention to Grievant, or seek any explanation from her, of the allegation that she deliberately falsified several documents.  
The level three hearing provided Grievant with a forum to defend herself against the charge of gross misconduct.   Grievant denied intentionally falsifying the Contact Report and the Family Functioning Assessment she had completed on the family.  Grievant explained that she had worked with the family in question before she received the July 2014 intake.  Grievant knew that the infant’s mother had lost the baby in February 2014.  Grievant believes that she went straight through several Family Functioning Assessmetns and typed in the infant without thinking about what she was doing.  Grievant acknowledged the it was a stupid mistake, but she was overworked and under time constraints.  Grievant said she had not deliberately entered the incorrect information about the deceased infant.  Contrary to the suggestion of the Respondent, the record provided no indication that there was any problem with the Randolph County home visit or any harm that came to the other children of the household as a result of Grievant’s mistake.


Finally, the undersigned is perplexed by Respondent’s position that Grievant has been henceforth deprived of any credibility as a witness in future legal actions undertaken by the Bureau for Children and Families.  Given the outcome of this grievance, it can simply be disclosed in future circuit court proceedings that a mistake was made by the Grievant, but in no way could be viewed as gross misconduct or the intentional falsification of documents.  As Mr. Simmons notes, it can only be hoped that Grievant’s twelve-year track record of established legal and professional integrity can be completely rehabilitated in spite of Respondent’s wrongful allegation of gross misconduct.  Grievant acknowledged that she did rush at times to meet deadlines, resulting in some errors or missing information.  This is unfortunate and needs to be addressed by the Grievant in the future when drafting assessments and other work-related documents.  Nevertheless, it does not rise to the level of good cause to discipline the Grievant by terminating her employment.


The following conclusions of law support the decision reached.

Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).


3.
Respondent failed to prove by a preponderance of the evidence good cause  to terminate Grievant’s employment.


Accordingly, this grievance is GRANTED.  Respondent is ORDERED to reinstate Grievant to her position, and to pay her all back pay to which she is entitled from the date her employment was terminated, and back pay for the period of time she was suspended without pay, plus interest, and restore all benefits, as though she had not been suspended or dismissed.  This amount can be offset by her income as a result of her employment at Valley Health Care.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: August 6, 2015                        


___________________________









Ronald L. Reece









Administrative Law Judge

