WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
CHRISTOPHER L. HESS,

Grievant,

v.






Docket No. 2015-0986-MAPS

W. VA. DIVISION OF CORRECTIONS/

MT. OLIVE CORRECTIONAL COMPLEX,



Respondent.

DECISION

Grievant, Christopher Hess, was employed by Respondent, West Virginia Division of Corrections ("DOC") at the Mt. Olive Correctional Complex (“Mt. Olive”) as a Correctional Officer III (“CO”), with the rank of Corporal. Mr. Hess filed a grievance against Respondent on March 10, 2015, at Docket No. 2015-0986-MAPS, stating, "was dismissed without good cause." The relief sought was, "To be reinstated at my former rank and position. All pay and benefits that I would have earned since February 23, 2015, all annual and medical leave that was existing as of June 30, 2014." Because the grievance concerns a disciplinary matter, it was filed directly to Level III, pursuant to W. VA. CODE § 6C-2-4 (a). Level III hearings were held before the undersigned on May 26, 2015 and August 17, 2015. Grievant appeared in person, pro se. DOC/Mt. Olive was represented by Mr. John Boothroyd, Assistant Attorney General. At the conclusion of the last day of hearing on August 17, 2015, the parties agreed to submit post-hearing arguments, the last of which was received on September 18, 2015, upon which date this matter became mature for decision.
Synopsis
Respondent contends that its dismissal of Grievant from his position as a Correctional Officer III was justified because his conduct, on two separate occasions, was prohibited under DOC disciplinary policies, in that Grievant, inter alia, breached facility security, willfully defied orders and damaged state property when he repeatedly kicked a security door in anger and refused to wait to submit to a contraband search. 


Grievant responds that his conduct did not create a security breach. Though he admitted to some of the conduct for which he was terminated, he contends that his discharge was too severe a punishment. He further asserts that his termination was retaliatory and/or discriminatory, based upon the fact that he filed an EEO complaint and grievance shortly prior to his termination. Grievant believes that after he filed the EEO complaint, Respondent repeatedly required him to work in violation of its leave and staffing policies and, further, improperly detained him after a shift for a contraband search. Grievant believes Respondent acted deliberately to prevent him from taking leave for the religious holiday and timely departing for his Doctor’s appointment. 

Respondent did not prove that the malfunction of the security door, caused by Grievant kicking the door, created a security breach, given that the door continued to lock. Nonetheless, Respondent established Grievant engaged in prohibited conduct, under the relevant provision(s) of DOC Policy Directive 129 during two separate incidences, by his emotional and angry outbursts, and refusal to obey orders. Moreover, Grievant's violations were willful, in that they were directly contrary to established and published directives and his conduct did not conform to either the requirements of his EPA or the classification specifications for a CO III. 

Respondent also showed some history of similar past misconduct for which Grievant was disciplined. 

Grievant failed to establish that Respondent violated the policies cited, and did not establish a prima facie case of discrimination or retaliation. Finally, Grievant failed to demonstrate that the disciplinary measure of dismissal was disproportionate to the offenses, arbitrary and capricious, or an abuse of discretion by Respondent.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.
Findings of Fact

1. Grievant, Christopher Hess, worked as a Correctional Officer III, with the final rank of Corporal, at Mt. Olive.  Mt. Olive is a maximum-security prison for adult male inmates sentenced on felony convictions in West Virginia, which operates under the authority of the West Virginia DOC.

2.
The West Virginia Division of Personnel’s (“DOP”) classification specifications for the Correctional Officer III states that the position “serves as a first-line supervisor of Correctional Officers.”

3.
The “MOCC Performance Standards and Expectations”
 for the Corporal/ Correctional Officer III position sets forth, in part, that:

1. Under direct supervision, performs full performance, journey level Correctional Officer work in enforcing rules, regulations and state law necessary for control and management of offenders and the maintenance of public safety.  Employee may be assigned as a lead officer within a unit or shift or as an officer assigned to a post requiring special technical skills.  Performs related work as required.

2. Ensures the safe, secure smooth orderly and efficient operation of the facility, the control of offenders and the maintenance of public safety.  Resolve problems and conflict in a creative productive professional manner.

4. On the morning of June 8, 2014, Grievant had completed his night shift from 7:00 PM to 7:00 AM at Mt. Olive, and was departing from work. Grievant entered the reception area for Mt. Olive and obtained his employee I.D. card from the reception desk, while Correctional Officer II Lyle Lesher, ("CO II Lesher") was stationed there.
5. Grievant walked past the reception desk and attempted to depart through the secure double doors of the reception area, which lead outside into the staff parking lot.
6. The first secure door (“the door”) was locked. It leads out of the reception area and to a hall with another secure door, which exits to the parking lot. The secure double doors to the outside are used by employees and the public to enter/exit the facility. (Respondent’s Exhibit 20- Drawing of Reception area and doors.)

7. To maintain security of the door, in order for an employee to exit, another employee at the reception desk must press a button, which unlocks the first secure door, permitting the departing employee to open it. This design prevents inmates, who may sometimes be present in the reception area, from using the front doors to gain unauthorized access to Mt. Olive’s main building and staff parking lot.

8. Grievant attempted to open the first secure door by kicking it, then by using his hands. When the door did not open, Grievant did not wait for CO II Lesher to unlock the secure door from reception, or talk with CO II Lesher about trying to open the door.
9. When Grievant could not immediately open the door, he admittedly “lost it,” said, “F*** it, I’ll kick the damn door open,” and kicked the door approximately six more times.  (Grievant's Level III testimony and Respondent's Exhibit 1- Memorandum from CO II Corey DeMello.)

10. CO II Corey DeMello, (“CO II DeMello”) who observed the incident, described Grievant as acting normally, then being emotionally out of control such that, if Grievant had been an inmate, CO II DeMello would have used a pepper spray on Grievant to control him.

11. Grievant was unsuccessful in kicking the secure door open, but bent a portion of the locking mechanism in kicking it, such that the door could no longer be unlocked from the reception area or by using the keypad.
12.
The failure of the door to open properly was discovered immediately after the kicking incident. Given that the door would not open, Grievant and other employees were waiting to exit the facility.

13.
Perimeter Officer, CO II Joseph Evans (“CO II Evans”) was called to the area to assist in opening the door and, within approximately fifteen minutes, he was able to open the door from the outside, allowing employees to exit.

14.
The secure door is part of the overall security system at Mt. Olive, and controls access into and out of the administrative building. The door still locked after Grievant kicked it. The door was broken in that it had to be opened manually, with keys, as the keypad would not unlock it.
15.
The secure door needed to be repaired. A bill of $325.00 for repair of the security door was produced by Respondent.

16.
The door had been propped open in the past, and it was not deemed a security situation/risk. (Testimony of Grievant and CO II DeMello.)

17.
Grievant prepared a memo dated June 11, 2014, to the Associate Warden of Security Jonathan Frame, describing the incident and stating, “when CO II Lesher was being slow to open the last door I just snap[p]ed.”
18.
Grievant explained he had been having problems in the workplace, prior to June 8, 2014, and by the end of his shift was upset to the point that he wanted to quit his job at Mt. Olive. Grievant recounted the events that upset him.

19.
On or about April 5, 2014, all employees entering the facility on the shift to which Grievant was assigned that day were required to submit any beverages they intended to take into the facility for inspection ("beverage inspection") to determine whether anyone was attempting to bring alcohol into the facility.

20.
Grievant was offended and very upset when his chocolate milk, which was contained in a Gatorade bottle, was inspected to determine whether it contained alcohol. Grievant objected to the inspection because the inspecting officer “sniffed” the chocolate milk for alcohol, rather than using an “alco-sensor” test, which would not have required the sniffing. He apparently believed this “sniff” test was unhygienic.
21.
Grievant felt particularly inconvenienced because, as a diabetic, he needed his chocolate milk, could not leave it behind and would be forced to drink from the bottle after the offending test.
22.
All of the other employees who entered the facility on Grievant’s shift were also subject to the same inspection as Grievant, i.e., the alco-sensor test was not used to inspect their beverages either.
23.
Following the beverage inspection, Grievant filed an Equal Employment Opportunity (“EEO”) complaint against the Captain who denied his request for use of the alco-sensor test. The complaint was investigated and determined to be without merit.

24.
Grievant further explained he was upset because he had been assigned, on several occasions, to work mandatory overtime, when he had annual leave or was scheduled to be off, and really needed to be elsewhere.
25.
On or before February 1, 2014, Grievant put a request in for annual leave on June 3 and 4, 2014 and June 8 and 9, 2014, as those were days of religious observation for his faith. He was granted leave for those days, in accordance with Respondent's leave policy.

26.
Operational Procedure 1.21, at Section S, "Overtime Program" 2 d. states, "The Shift Commander will make a good-faith effort to:  2.) Avoid directing Correctional Officers to work mandatory overtime prior to and at the end of scheduled and approved annual leave days.”
27.
Grievant was again assigned mandatory overtime on his scheduled day off, May 23, 2014, when he needed to pick his wife up from the airport. However, the Shift Commander did not reschedule this mandatory overtime. Grievant called off, and risked being disciplined.
28.
Captain Clifford, after the “call off,” asked Grievant for an explanation for why he was absent. Grievant explained the situation and there was no discipline taken against Grievant for calling off work on May 23, 2014, though Respondent's policies permitted such discipline.

29.
Sometime in early June of 2014, Grievant was again assigned to work mandatory overtime on his scheduled day off, June 7, 2014. Grievant intended to use this scheduled day off to observe “Shavot,” an important religious holiday of his faith.

30.
When Grievant complained about being scheduled for this mandatory overtime, Lieutenant Warren Dempsey (“Lieut.”) informed him it was probably an oversight and that he (the Lieut.) would try removing Grievant from the schedule.

31.
However, Grievant then told Lieut. Dempsey he would work the mandatory overtime for him. Lieut. Dempsey decided to keep Grievant on the overtime schedule, to avoid requiring another employee to work overtime on all three of his regularly scheduled days off. Therefore, on June 7, 2014, Grievant was "held over" to cover the upcoming night shift.
32.
On June 7, 2014, observing the number of staff working on that shift, Grievant believed there was more than sufficient coverage and that he was not really needed. He then requested to leave work that night, but his request was denied.
33.
Respondent attempts to make a good-faith effort to avoid "freezing over"/scheduling Correctional Officers to work on the day before their annual leave. However, due to lack of adequate staffing, sometimes the facility must schedule correctional officers on those days.
34.
Respondent’s level of staffing on June 7-8, 2014, was not necessarily unusual and there was no policy or procedure in evidence that dictated that staff must always be kept to the “minimums.” The staffing level on June 7-8, 2014, allowed the facility to operate more efficiently and safely, and to better meet its obligations to inmates, than with less staff. For example, Lieut. Dempsey explained that he liked to keep at least four employees on each of the Quilliams Units, to allow inmates to shower. (Level III Testimony of Lieut. Dempsey and Capt. Caudill.)

35.
On the Quilliams 1 and 2 Units on which Grievant worked, it is the "practice" to have five Correctional Officers working; however, the unit can run with four or five, with three as the absolute minimum. If there are only three Correctional Officers working, then there is "zero movement/recreation for segregated inmates." Inmates are required to have recreation five times per week. The recreation cycle begins on Sundays and ends on Saturdays.
 If staffing permits, and “if all is done accordingly," then recreation is completed by Saturday. (Level III Testimony of Capt. Caudill.)

36.
Records of staffing on June 4, 2014, and June 7, 2014, show that there were 4 or 5 more employees on the night shifts on the Quilliams Unit on June 7, 2014, than on June 4, 2014.
37.
At the time Grievant was scheduled to work on June 7-8, 2014, the facility was low on staff and employees only had one day a week off, typically. (Level III Testimony of Lieut. Dempsey.)

38.
No other correctional officers have responded to mandatory overtime in the same manner as Grievant, though mandatory overtime is obviously unpopular and inconveniences correctional officers.

39.
Grievant admittedly grew very upset after his request to leave was denied, during his shift on June 7-8 2014, because he believed he was unnecessarily at work, rather than observing a day of religious significance to his faith, as he had originally planned. By his own admission, by the time Grievant was leaving Mt. Olive following his shift on the morning of June 8, 2014, he was “ready to quit work,” leading him to “snap,” when CO II Lesher was “too slow” in opening the door for his exit.
40.
By memo dated June 11, 2014, Grievant described the incident of June 8, 2014, to then Assistant Warden Jonathan Frame and further described other dates on which he was "frozen" to work." (Respondent's Exhibit 5.)

41.
Grievant is a Messianic Jew. Grievant's supervisors and fellow correctional officers/employees of Respondent were likely aware of Grievant’s faith, as he discussed it with employees in the workplace from time to time.

42.
There is no evidence Grievant requested an accommodation from his employer to be exempt from working on the Sabbath, Hanukah, “Shavot” or any other day of religious observation of his faith.
43.
Employees of Respondent have to work on the religious holidays/days of religious observation of their various faiths, e.g., Easter, and can be "frozen" to stay over and work on these days, absent a proper request for accommodation based on their faith and observance of those holidays.

44.
DOC Policy Directive 129.00 Section V, at Subsection J, sets forth a list of offenses intended to be illustrative, but not all-inclusive, of conduct subject to discipline, including:

-Instances of disrespectful conduct or the use of insulting, abusive or obscene language to or about others.

-Instances of inadequate or unsatisfactory job performance.

-Disruptive behavior.

-Willfully or negligently damaging of defacing state records, state property, or other person’s property.

-Breach of facility security or failure to report any breach or possible breach of facility security.

All of the above conduct is subject to disciplinary action, including written reprimand, suspension, demotion and dismissal.

45.
Policy Directive 129.00 on Progressive Discipline, at Section V, G 4, states dismissal “[m]ay be issued when infractions/deficiencies in performance and/or behavior continue after the employee has had adequate opportunity for correction or the employee commits a singular offense of such severity that dismissal is warranted.”

46.
Prior to June 8, 2014, the following disciplinary actions had been taken against Grievant, pursuant to the Progressive Discipline policy: 


- A five-day suspension was issued on September 14, 2011, due to two separate incidents of unprofessional conduct.  During the first incidence of misconduct, Grievant used insulting, abusive, or obscene language towards several officers, during which Grievant responded to a superior officer’s question as to why he did not answer a “call override”  saying, “I don’t know, I guess it’s because I don’t give a f***.”  Grievant further informed that officer that he was unconcerned with whether the inmates ate. During the second incidence of misconduct, Grievant failed to assist an officer who needed keys to a vehicle. Grievant again behaved unprofessionally by using insulting, abusive, and obscene language, including telling the officer to “just shut the f*** up.”


- A three day suspension on October 13, 2009, due to Grievant's inappropriate "pat down" search of a female officer.

47.
Warden Ballard (“Warden”) at Mt. Olive requested Grievant’s dismissal, based upon the incident of June 8, 2014, when Grievant "snapped" and intentionally and repeatedly kicked the secured door, thereby breaking it. Warden Ballard found this behavior by Grievant, which was observed by other officers, including Grievant's subordinates, to be unacceptable and unprofessional, and in violation of DOC Policy Directive 129.00 Section V, at Subsection J. Warden Ballard forwarded this request to the Commissioner’s Office for approval.

48.
While the Warden’s request was pending/being considered by the Commissioner’s Office, Grievant was involved in another incident, during which he refused to submit to a contraband search.
49.
On June 30, 2014, at approximately 7:00 AM, at the conclusion of the night shift, Mt. Olive conducted an unannounced contraband search of all of the night shift employees before they exited the facility, including Grievant.

50.
Upon exiting the secured part of the facility, all of the night shift employees were directed to go to the “muster” room and wait to be searched. Grievant was not permitted to “clock out” and leave the facility, as was the usual practice.

51.
All the night shift employees were asked to sit at one of several tables in the “muster” room, where they would be searched. Sgt. David Miller and Sgt. Kyle Wolfe were assisting in conducting the search. All night shift employees were instructed to empty their pockets, remove their shoes, and place their lunch boxes on the tables.
52.
Once the search began, Grievant realized he was seated at a table that was unlikely to be among the first tables of employees searched. Grievant had an appointment with a mental healthcare professional after his shift and was concerned he would miss it or be late if he continued to wait and wanted to leave. (Level III Testimony of Grievant.)

53.
Grievant informed Sgt. Miller he had an appointment, and stated he wished to be searched before other staff due to this appointment so he could depart sooner. Grievant did not disclose the nature of his appointment.

54.
Grievant began removing items from his lunchbox to be searched.

55.
Sgt. Miller told Grievant that he would not be searched immediately; but made an assurance that the search would get to him as soon as it could.
56.
Grievant quickly became upset and argued with Sgt. Miller. When Sergeant Miller instructed Grievant to leave the items in the lunchbox until Sgt. Wolfe and Sgt. Hill got to him and could search him, Grievant did not comply. (Level III Testimony of Sgt. Miller and Sgt. Wolfe.)

57.
Grievant stated, “F*** this shit I’m tired of it I’m done, I quit, you guys don’t care that I have a doctor’s appointment,” pulled off his uniform shirt, threw it and other personal items down, and removed his shoes. Sgt. Miller attempted to calm Grievant, but he only became further agitated and stated several times that he "was done." (Level III Testimony of Sgt. Miller and Respondent's Exhibit 11, Memorandum from Sgt. Miller to Major Robert Rhodes.)

58.
The Deputy Warden, Mr. Ralph Terry, was standing in the hallway outside the “muster” room when he heard yelling.  Deputy Warden Terry entered the “muster” room and saw Grievant had removed his uniform shirt and shoes and heard Grievant say, “There, take it all, I am done, I quit.” (Level III Testimony of Deputy Warden Terry.)

59.
Major Robert Rhodes also entered the muster room because he heard the disturbance Grievant was creating from outside the room. He saw Grievant removing his shirt and shoes and heard Grievant state, “I am tired of this shit.”  Major Rhodes told Grievant several times that he needed to cooperate with the search. Grievant responded with “to hell with this I am done” and began to walk out. When asked where he was going, Grievant told Major Rhodes he was going “to get the things out of my locker.” Major Rhodes instructed Grievant to wait and had another officer escort him to the locker room to gather his personal belongings.

60.
Grievant exited the “muster” room, without waiting to be searched, as requested, but left all of his clothes and personal belongings behind to be searched.

61.
Grievant’s outburst was so loud, it was heard outside the muster room by staff.

62.
Grievant’s demeanor was described as "disrespectful and belligerent." (Respondent's Exhibit 11-Memorandum from Sgt. David Miller to Major Robert Rhodes and Respondent’s Exhibit 13-Memorandum from Sgt. Wolf through Major Rhodes to Deputy Warden Ralph Terry.)
63.
By his own admission, Grievant became upset and “unglued” when his request to be immediately searched was denied. Grievant stated he "lost it," and "I was messed up and I admit it." According to Grievant, this occurred after Major Rhodes told Sgt. Miller to put him at the back of the line to be searched. (Level III Testimony of Grievant.)

64.
Prior to the incident in the muster room, Grievant did not tell anyone in a supervisory position over him that he had a doctor’s appointment to address psychological issues he was having.
65.
However, Grievant did tell someone in a supervisory position over him that he did not want be "frozen over" on June 30, 2104, because he had a doctor’s appointment and on June 30, 2014, after his shift, he told Captain Caudill that he had a Dr.’s appointment, before he went into the muster room. Grievant did not disclose, to anyone in a supervisory position over him that his appointment was with a mental health care specialist however.  Grievant did not want to tell the shift commander that he was going to see a psychiatrist. (Level III Testimony of Grievant.)

66.
DOC Policy Directive 131.00 concerning Reasonable Accommodations, at section “C.” states, “Each institution … Shall provide a mechanism to process requests for reasonable accommodation to the known physical and/or mental impairments of a qualified individual with a disability, either an applicant or employee. …” (Grievant's Exhibit No. 18.)

67.
Grievant did not establish that he was a qualified individual with a disability and did not request any accommodation for disability from Respondent.
68.
DOC Policy Directive 143.00, “Employee Assistance Program” states that it “… provides counseling and/or referrals to any employee with a personal problem that is affecting or has the potential to affect the individual's work performance,” and “ … assists the employee in identifying the problem and locating sources of treatment or rehabilitative help."

69.
Respondent asserted Grievant effectively resigned his position during this outburst and immediately accepted and processed his verbal “resignation.” Therefore, the Commissioner’s Office ended its consideration and processing of the Warden’s prior request for dismissal, and did not seek any discipline of Grievant based upon his conduct of June 8, 2014.
70.
Grievant challenged Mt. Olive’s determination that he had effectively, voluntarily resigned his position through the grievance process and his grievance was granted. The Grievance Board ordered DOC to reinstate Grievant into his position. See, Hess v. Division of Corrections, Docket No. 2015-0080-MAPS (Feb. 6, 2015).

71.
Following Grievant's reinstatement, Mt. Olive renewed its prior request to the Commissioner’s Office for Grievant's dismissal; this time based upon Grievant's misconduct during the contraband search of June 30, 2014, in addition to his misconduct on June 8, 2014.
72.
The Commissioner’s Office reviewed and approved Mt. Olive’s request to dismiss Grievant.

73.
On February 23, 2015, Grievant was notified of his dismissal in writing.  With regard to the incident of June 8, 2014, the dismissal letter stated:

An estimate of the damage to replace the door locks and labor is approximately $325.00. The monetary cost associated with this destructive outburst pales in comparison to the hostile work environment your actions created.  Though, most concerning to me is the breach in security that you single-handedly caused at this maximum-security correctional facility.  I cannot tolerate anyone, let alone a supervisory officer, damaging security equipment.
Regarding the June 30, 2014, incident, the dismissal letter noted:

The control of contraband is an essential component of fulfilling our mission of public safety. Your conduct and behavior is judged to be inappropriate and unacceptable in that you have displayed unnecessarily confrontational actions and irrational behavior.  An employer has the basic responsibility for maintaining order.  Not only has your behavior disrupted our operations and good labor relations, but it has been destructive to the morale of your coworkers.

…As a supervisory officer, it is your responsibility to serve as a mentor and role model for subordinate staff and to lead by example for your subordinates. The cumulative effect of your behavior is such that it discredits yourself and distracts from your ability to effectively lead subordinates and supervise inmates … 

The dismissal letter further noted, “This is not the first instance of unacceptable behavior demonstrated by you.  Destructive and aggressive outbursts, regardless of the circumstances, cannot be tolerated.”

Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employee Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not." Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). Where the evidence equally supports both sides, the employer has not met its burden. Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Given that Grievant was a tenured employee in the state’s classified service, the employer must demonstrate that the misconduct which forms the basis for the dismissal was of a "substantial nature directly affecting the rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989). "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.' " Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)." Scragg v. Bd. of Dir. W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).

The West Virginia Supreme Court of Appeals has also stated “the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct.” Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985). See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).

Respondent demonstrated that it had taken prior disciplinary action against Grievant, in accordance with DOC’s Policy Directive 129.00 on progressive discipline. During Grievant’s employment at Mt. Olive, he had a three-day suspension on October 13, 2009, for "an inappropriate pat down search of a female officer." Additionally, Grievant had a five-day suspension on September 14, 2011, for two separate incidences of unprofessional conduct, during which he used insulting, abusive and obscene language toward several officers, and expressed contempt for the inmates' basic needs, saying he did not care whether the inmates ate. Grievant did not grieve these prior disciplinary actions. If an employee does not grieve specific disciplinary incidents, he cannot place the merits of such discipline in issue in a subsequent grievance proceeding.  Nguyen v. Div. of Highways, Docket No. 2012-1368-DOT (Jan. 16, 2013); Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., (Docket No. 96-HHR-371 (Oct.30, 1996).  In such cases, the information contained in prior disciplinary documentation must be accepted as true.  Nguyen, supra; Aglinsky, supra.  See Womack v. Dep’t of Admin., Docket No. 93-ADMIN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). Such prior discipline is not at issue in this case because Grievant failed to challenge the above prior disciplinary actions. Therefore, all the information reflected in these disciplinary documents will be taken as true.
In these instances of prior discipline, Respondent clearly documented Grievant's unprofessional conduct. The undersigned notes that these incidents were remote in time, in that one was in 2011 and another in 2009. However, it is also noted that the conduct for which Grievant was disciplined in September of 2011, is similar to the conduct at issue in this grievance, in that Grievant used obscene language to other officers and/or defied orders during the incidents documented.
Respondent contends that Grievant’s dismissal was justified because his conduct on June 8, 2014, and June 30, 2014, was prohibited under DOC Policy Directive 129.00, Section V, Subsection J, which sets forth conduct subject to discipline, including:

-Instances of disrespectful conduct or the use of insulting, abusive or obscene language to or about others.

-Instances of inadequate or unsatisfactory job performance.

-Disruptive behavior.

-Willfully or negligently damaging of defacing state records, state property, or other person’s property.

-Breach of facility security or failure to report any breach or possible breach of facility security.

All of the above conduct is subject to disciplinary action, including written reprimand, suspension, demotion and dismissal.

Although not expressly stated, Respondent's claim that Grievant violated the foregoing Policy Directive, particularly by his “… disrespectful conduct …(i.e., failure to obey orders) ” and “disruptive behavior,” amounts to a claim that he was insubordinate. “[F]or there to be "insubordination," the following must be present: (a) an employee must refuse to obey an order; (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid. Butts v. Higher Educ. Governing Bd./Shepherd College, 212 W. Va. 209, 569 S.E.2d 456 (W. Va. 2002). 

Grievant admittedly kicked the door and lost his temper on June 8, 2014, and refused to wait to be searched for contraband on June 30, 2014. However, he challenges that he broke the security door and, even if he did, that the broken door created a security breach. Respondent must meet its burden of proving that the alleged violations occurred and establish Grievant's violations were willful insubordination and of a nature that merited termination. Grievant contends that his discharge was retaliatory and discriminatory, as shown by Respondent’s various policy violations and/or its arbitrary application of those policies as they related to him and was, therefore, unjustified. 

 Grievant’s conduct of June 8, 2014, as justifiable cause for discharge for dismissal:

Respondent asserted Grievant’s dismissal was justified, in part, because his conduct on June 8, 2014, was sanctionable under DOC Policy Directive 129.00, Section V, Subsection J. Respondent asserts, inter alia, that Grievant broke the security door by kicking it, which constituted a breach in security and willful damage of state property. In response, Grievant does not contest that he was very angry and kicked the door multiple times. However, Grievant attempted to prove that he did not damage the door, based upon Officer DeMello’s testimony that the door failed to operate when Grievant first attempted to open it. Yet, the door was in operation immediately before Grievant kicked it and the other officers near the scene credibly testified that it would not open directly afterward, which tends to show Grievant damaged the door. Moreover, Respondent introduced photos of the bent locking mechanism, taken following the kicking incident, further substantiating Grievant caused the door to break. The undersigned finds that the evidence tends to show that the door was, in fact, broken by Grievant.

In support of his claim that Respondent was retaliating or discriminating against him, Grievant elicited testimony from other officers that they had seen the door propped open in the past, i.e., it was unsecured, but this had not been viewed as a "security breach," Yet in this instance, the broken door was treated as a security breach.
 For purposes of the grievance procedure, discrimination, whether religious or otherwise, is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.” W. VA. CODE § 6C-2-2(d).
 In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove: (a) that he or she has been treated differently from one or more similarly-situated employee(s); (b) that the different treatment is not related to the actual job responsibilities of the employees; and, (c) that the difference in treatment was not agreed to in writing by the employee. Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008). Grievant seems to contend that his willful and deliberate kicking of the door should be excused given that there were, apparently, negligent security lapses in the past, in that the door was left open. However, Grievant's violent disruption and willful damage to property certainly distinguish this situation from the foregoing, and this conduct tends to warrant the discipline imposed. Moreover, Grievant did not point to any similarly situated employee, who was treated differently than he with respect to Respondent's application of its discipline policy and, as such, did not establish a prima facie showing of discrimination.
Grievant also argued that, assuming the door was broken and he broke it, there was no real breach of security in that the door did not fail to lock after he kicked it. It was not entirely clear from the record, but it seems the malfunction Grievant caused with the door did not prevent it from locking when closed, but prevented the door from being unlocked remotely or with a keypad. The officers apparently had to open it manually, with keys, until repaired. Therefore, given that the door still locked, Grievant contends Respondent did not show he breached security.
 The undersigned agrees, finding that the broken door did not create a security breach, because it continued to lock. Grievant nonetheless violated numerous provisions of Policy Directive 129.00 regarding prohibited conduct. Respondent’s witness confirmed that Grievant, uttering expletives, affirmatively stated he was going to kick the door in/out, proving Grievant intentionally and willfully acted to damage state property. In conclusion, the evidence certainly shows Grievant willfully damaged state property in breaking the door, exhibited disrespectful conduct, used obscene language, engaged in extremely disruptive behavior and failed to satisfy the expectations and requirements of his supervisory position during this incident. In summary, Grievant's conduct tends to warrant the discipline imposed. 

 Grievant’s conduct of June 30, 2014, as justifiable cause for discharge:
Respondent further asserted that Grievant’s dismissal was justified, in part, by his conduct on June 30, 2014, which was sanctionable under DOC Policy Directive 129.00, Section V, Subsection J. Grievant did not deny that he failed to follow the orders issued in connection with the contraband search in the muster room. Grievant also admits he became "unglued," during the incident. The testimony of Major Rhodes and Sgts. Miller and Wolfe all substantiate that Grievant lost his temper, was yelling, swearing and refused to follow orders. He angrily removed his shirt and undershirt (which was entirely unnecessary), socks and shoes, turned his pockets inside out, and removed or “dumped’” the contents from his lunch box before it was time for him to be to searched, in defiance of Sgt. Miller's instructions.
The search for contraband was a part of Mt. Olive’s practice to maintain a secure correctional facility. During the years he worked at Mt. Olive, Grievant had been through this type of search, before a shift, numerous times before. He had been searched after a shift three times before. These necessarily random, unannounced searches, with short "detentions" of the employees during same, are important security measures to which the officers must submit as a part of their jobs. Grievant was clearly aware of the mandatory nature of the searches, and the potential that a search could take place following one of his shifts. Respondent asserted in Grievant's letter of suspension, “The control of contraband is an essential component of fulfilling our mission of public safety. Your conduct and behavior is judged to be inappropriate and unacceptable in that you have displayed unnecessarily confrontational actions and irrational behavior.  An employer has the basic responsibility for maintaining order.  Not only has your behavior disrupted our operations and good labor relations, but it has been destructive to the morale of your coworkers.” (Emphasis added.) In summary, Respondent proved that on June 30, 2014, Grievant’s conduct was explicitly prohibited by the foregoing DOC policy, as he refused to comply with the contraband search that was necessary to maintaining public safety, engaged in disruptive behavior, and defied orders.
In addition, Respondent asserted Grievant's conduct on both June 8, 2014, and June 30, 2014, fell short of the “MOCC Performance Standards and Expectations,” for the Corporal/Correctional Officer III position to, “Ensure the safe, secure smooth orderly and efficient operation of the facility, the control of offenders and the maintenance of public safety,” and, “Resolve problems and conflict in a creative, productive, professional manner.” As Respondent stated, it can neither risk having an individual who has exhibited this volatile temperament dealing with inmates, nor subject its other employees, particularly Grievant’s insubordinates, to such displays of unprofessionalism. The evidence plainly shows Grievant’s behavior did not meet the foregoing expectations of his position and formed a proper basis for Grievant’s termination. Accordingly, Respondent has met its burden to demonstrate that Grievant's misconduct, on June 8, 2014, and June 30, 2014, which formed the basis for the dismissal, was of a "substantial nature directly affecting the rights and interests of the public."  House, supra.
Grievant responds that his conduct does not justify termination and that his discharge was retaliatory and discriminatory
Grievant avers that he was discriminated against and ultimately discharged based on his religion and that his discharge was therefore unjustified. Grievant further asserts that his termination was retaliatory because he filed an EEO complaint related to the search for alcohol and the grievance challenging that he effectively resigned.
 Reprisal is “retaliation of an employer or agent toward a grievant or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to address it.” W. VA. CODE §18-29-2(p). A grievant claiming retaliation may establish a prima facie case of reprisal by presenting evidence as follows:
(1) that he/she engaged in a protected activity, e.g., filing a grievance;
(2) that he/she was subsequently treated in an adverse manner by the employer or an agent;
(3) that the employer's official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and,

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Gruen v. Bd. of Directors, Concord College, Docket No. 95-BOD-281 (Mar. 6, 1997). See Frank's Shoe Store v. W. Va. Human Rights Comm'n, 365 S.E.2d 251 (W. Va. 1986); Fareydoon-Nezhad v. W. Va. Bd. of Trustees/Marshall Univ., Docket No. 94-BOT-088 (Sept. 19, 1994).  If a grievant establishes a prima facie case of reprisal, the employer may rebut the presumption of retaliation by offering legitimate, nonretaliatory reasons for the adverse action.  If the respondent rebuts the claim of reprisal, the employee may then establish by a preponderance of the evidence that the offered reasons are merely pretextual. Burchell v. Bd. of Trustees/Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).

Filing of the EEO complaint and the grievance were both protected activities, but with regard to the EEO filing, the identity of the complainant is supposed to remain confidential. It is uncertain whether the individuals who recommended Grievant’s discipline, specifically Deputy Warden Terry and Warden Ballard, knew of Grievant's EEO complaint before they made recommendations as to how he should be disciplined.
 Assuming, arguendo, that they did; Grievant must still establish a causal connection between the EEO filing and his termination. It is certain Respondent knew of Grievant’s prior grievance and he must, likewise, prove a causal connection between that filing and his subsequent discharge to make a prima facie case of reprisal. Therefore, the undersigned will examine the record to determine whether Grievant proved he was the victim of a retaliatory or discriminatory discharge.

Examination of credibility of witnesses as evidence of reprisal or discrimination:
To assess whether Respondent discriminated against or acted in retaliation against Grievant in recommending his termination, it is necessary to examine the credibility of the witnesses, and whether they evidenced any animus toward Grievant; particularly any witnesses with authority to make recommendations concerning appropriate discipline for Grievant in this matter. As indicated, Warden David Ballard made the recommendation to the Commissioner's Office that Grievant should be terminated, but he did not appear at the hearing.
 In addition, Deputy Warden Terry also had significant input into Grievant's discipline and held the predetermination meeting with Grievant in this matter. The undersigned had opportunity to examine Deputy Warden Terry's demeanor at hearing to gauge whether he had any apparent bias against Grievant, which might suggest a retaliatory or discriminatory motive for discharge, as well as to assess other factors related to his credibility.
An Administrative Law Judge is charged with assessing the credibility of the witnesses who appear before her. Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dept. of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. In addition the ALJ should consider: 1) the absence of bias, interest or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness’s statement.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999); Perdue v. Dep’t. of Health & Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). Apparently, Grievant chose not to subpoena Warden Ballard to appear at hearing.
Deputy Warden Terry explained that, as a part of his position, he meets with the Warden to determine how employees should be disciplined. Deputy Warden Terry then holds predetermination meetings with employees to hear their explanation of events and, at times, Respondent elects to "go with a different discipline than originally discussed." Grievant attempted to elicit testimony from Deputy Warden Terry that the broken door constituted a minor security breach, if any. However, Deputy Warden Terry explained that, on the day after the incident, he was unable to use the keypad on the door to open it, which he believed constituted a security breach. He admitted, however, that a code/condition yellow was not called. He explained inmates could be creative with respect to security breaches and exploit them. In addition, Deputy Warden Terry testified there was no prohibition on a "sniff test" of beverages. It was a permissible "judgment call" by the Captain who was in charge to use the “sniff test,” rather than the Alco-sensor test on the employees’ beverages.
Deputy Warden Terry witnessed some of Grievant’s behavior during the contraband search and was calm and forthright in describing what he saw and in explaining why Grievant was disciplined as he was. Deputy Warden Terry noted that Grievant was not the only officer who was upset with mandatory overtime and “the security situation;” but the officers, nonetheless, have to obey orders. Deputy Warden Terry credibly testified at hearing that Grievant’s conduct was properly subject to discipline under the relevant/cited DOC policies, as it disrupted order. In summary, the Deputy Warden’s testimony concerning Respondent’s reasons for the disciplinary action taken against Grievant was found to be professional and not personal in nature, evidencing a legitimate, non-retaliatory reason for Grievant’s discharge.

Grievant asserts that Major Rhodes, who was in a supervisory position over him, acted in retaliation against him because Major Rhodes was a good friend of the Captain against whom Grievant filed the EEO complaint. Even assuming Major Rhodes and the Captain were good friends, and that the friendship biased Major Rhodes against Grievant, Major Rhodes did not have authority to determine what disciplinary action would be taken against Grievant. However, Grievant asserts that he lost his temper after Major Rhodes refused to allow him to move ahead to be searched sooner and apparently believes Major Rhodes made this directive in reprisal for the EEO filing. Moreover, it could be reasonably argued that Major Rhodes had the ability to influence Grievant's discipline in that he prepared a report concerning Grievant's conduct, which was reviewed by the actual decision-makers. Therefore, a determination as to his credibility and demeanor is also warranted.
The undersigned had opportunity to examine Major Rhodes’ demeanor at hearing to determine whether he evidenced any animus against Grievant. Major Rhodes personally observed Grievant's conduct on June 30, 2014, recounted the facts in a straightforward manner, and credibly testified that Grievant was cursing during the search and directly defied his (the Major’s) orders. Major Rhodes indicated at hearing that, due to Grievant's unprofessional and disruptive conduct, he did not agree to allow Grievant to move up/ahead to be among the first employees searched. It is significant that Major Rhodes (undisputedly) entered the muster room only after Grievant had created a disturbance loud enough to be heard in the hallway. It appeared at hearing that Major Rhodes strongly disapproved of Grievant’s conduct, given his stern responses, but that disapproval did not necessarily indicate hostility toward Grievant, nor was it surprising, given Grievant’s repeated unpredictable and disruptive behaviors.
Major Rhodes prepared a written report/statement regarding Grievant's conduct during the contraband search. The undersigned finds that Major Rhodes’ report/ statement does not show any particular bias against Grievant, because it was generally corroborated by the testimony of several other witnesses and Grievant himself.
In addition, in observing the demeanors of the other officers who testified concerning the events of June 8, 2014, and June 30, 2014, the undersigned saw no evidence of hostility against Grievant. Significantly, the Associate Warden of Security, Mr. Frame, testified and admitted Grievant probably should not have been "frozen," on May 8, 2014, but added he understood Grievant told Lieut. Dempsey that he was willing to work after all. Associate Warden Frame appeared to genuinely like Grievant, and stated "I hated to see you go,” but further said Grievant “did not behave as a professional.”
Also, there was no suggestion that anyone in “the chain of command” either attempted to bias the officers whom they supervised against Grievant, or covertly urged them to inaccurately report on Grievant's conduct. Finally, there was no evidence that the Captain, now resigned, against whom Grievant filed the EEO complaint, or the individual under his command who actually “sniffed” the beverages (who was not a witness to the incidents of June 8 and 30, 2014), had any influence on Grievant’s discipline in this matter. Thus, Grievant did not offer any evidence showing a causal connection between his prior EEO complaint and/or grievance and his subsequent termination in this grievance.  Therefore, he has failed to establish that the termination of his employment was the result of reprisal for making the EEO complaint. Moreover, Respondent offered legitimate, non-retaliatory reasons for terminating Grievant's employment, as will be more fully discussed below.

Grievant asserts discrimination and retaliation by Respondent, as evidenced by asserted policy violations and/or arbitrary and capricious application of said policies by Respondent
i.  Alleged violation of Policy Directive 131.00 concerning “Reasonable Accommodations”

Grievant asserts Respondent violated DOC Policy Directive 131.00, concerning “Reasonable Accommodations,” when it detained him after his shift on June 30, 2014, for the contraband search, because he “needed” to go to that appointment. At hearing, Grievant admitted that his appointment was with a mental health care specialist, relating to obtaining treatment of Post-Traumatic Stress Disorder (“PTSD”), with which Grievant has evidently been diagnosed.  However, Grievant did not tell anyone in the muster room the exact nature of his appointment. According to Grievant's testimony, his supervisor knew, a day or so before June 30, 2014, that he had a doctor’s appointment on June 30, 2014, sometime after work. He also told Captain Caudill this before going to the muster room on June 30, 2014. However, Grievant clearly indicated at hearing that he did not want his supervisor to know the reason for his appointment. In fact, Grievant admittedly did not divulge the nature of this appointment to anyone in a supervisory position over him. Major Rhodes, the Shift Commander, testified that if Grievant had not lost his temper and handled the situation so unprofessionally in the muster room, he would have, likely, taken Grievant into the hall and searched him, allowing him to leave early. However, when Major Rhodes came into the muster room, Grievant was out of control, angrily removing his clothes, cursing and yelling.
 Under those circumstances, and by that time, Major Rhodes would not allow Grievant to be searched first.
This Grievance Board has held that if an employee has an affliction, which might entitle him/her to an accommodation, the employee has an obligation to advise the employer of such a situation unless he is prevented from meaningfully doing so by the employer, the condition, or circumstances beyond his control.  See Lewis v. Mason County Bd. of Educ., Docket No. 94-26-175 (Dec. 12, 1994); Howell v. W. Va. Dept. of Health and Human Res., Docket No. 90-H-484 (Sept. 27, 1991); Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991). Grievant may have made informal disclosure of his issues with PTSD and need for mental health or medical treatment due to stress in the workplace. However, there is no evidence that he communicated to Respondent that he had PTSD, and/or psychological/mental/physical health issues that might entitle him to an accommodation. It was Grievant’s obligation to demonstrate to his employer that he had a disability, and to request accommodations, if needed, but there is no proof that he did so.
Moreover, it is not the employer's duty or burden to research its employees' medical conditions to determine whether they rise to the level of a disability." Myers v. W. Va. Dept. of Transp., Docket No. 96-DMV-304 (Feb. 10, 1997); Lewis v. Mason County Bd. of Educ., Docket No. 94-26-175 (Dec. 12, 1994); Howell v. W. Va. Dept. of Health and Human Res., Docket No. 90-H-484 (Sept. 27, 1991); Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991). Even if Grievant did have PTSD, or mental health issues, that did not necessarily render him disabled and he did not demonstrate to Respondent that he was a qualified person with a disability. See Bowman v. W. Va. Educational Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997). Even assuming Respondent knew Grievant had PTSD or a mental health issue, Respondent was not responsible to “research" those conditions to determine if he had a disability. Finally, the Respondent’s cited policy does not require it to seek out/discover its employee’s medical conditions, as Grievant seemingly believes. Also, if the employer did so, it would almost certainly invade the employee’s right to privacy in such matters. Grievant did not prove that any other similarly situated employee was treated differently than he by, for example, being given accommodations without providing proof of a disability. Based upon the foregoing, Grievant failed to prove Respondent violated Policy Directive 131.00 or that it either retaliated or discriminated against him in connection with this policy.
ii.  Alleged violation of DOC Policy Directive 143.00 concerning the “Employee Assistance Program”

Additionally, Grievant asserts Respondent violated DOC Policy Directive 143.00, concerning the “Employee Assistance Program,” which provides “counseling and/or referrals to any employee with a personal problem that is affecting or has the potential to affect the individual's work performance,” and “assists the employee in identifying the problem and locating sources of treatment or rehabilitative help," because it did not offer him assistance under this program.
 Even after the incident on June 8, 2014, in Grievant's letter describing same to his supervisors, he elected not to discuss his mental health issues at all, but only complained he was wrongly "frozen over" to work on June 8, 2014, despite the fact that he had properly scheduled that day for annual leave, to observe a religious holiday. Grievant admittedly did not wish to divulge to his employer that he had an appointment with a mental health care specialist on June 30, 2014. Thus, Grievant did not demonstrate Respondent was sufficiently aware of the extent of his mental health/personal problems, such that it could be reasonably expected to offer counseling under the program/policy. Additionally, Grievant did not show that Respondent arbitrarily refused to offer him treatment under said policy, or that it treated similarly situated employees any differently than him, i.e., by offering counseling under Policy Directive 143.00 policy to other employees, in lieu of discipline, for similar offenses. Thus, Grievant failed to prove discrimination/favoritism or retaliation in connection with this policy.
Finally, Respondent apparently did not find correction or counseling, whether under Policy Directive 143.00 or any other policy, to be feasible alternatives under the circumstances, wherein Grievant compromised the public safety and/or security of the facility by his actions. His assertion that Respondent was either retaliatory or discriminatory because it did not offer correction through the Employee Assistance Program is unsupported.

iii.  Discrimination with respect to the beverage and contraband inspections based upon Grievant’s religion:

Grievant also insists he was discriminated against with respect to the beverage and contraband inspections. But the evidence shows Grievant was not “singled out,” in connection with the beverage inspection, or the contraband search for that matter, because all other employees entering or leaving the shift on the days in question had to submit to the same inspections. Therefore, Grievant did establish a prima facie case that Respondent’s conduct toward him during either of these searches was discriminatory.
iv.  Grievant asserts Respondent violated and/or arbitrarily applied its leave and staffing policies, demonstrating retaliatory or discriminatory discharge
Grievant further attempted to show Respondent retaliated or discriminated against him for filing the EEO compliant and/or grievance, by "freezing him over” to work on May 23, 2014, June 4, 2014, and June 8, 2014, in violation of its overtime and leave policies.
 Grievant specifically asserts Respondent “failed to make a good-faith effort to comply with its “Operational Procedure 1.21,” contending it provides “staff are to be frozen to the minimums, and not to some arbitrary level determined by each individual shift commander." Operational Procedure 1.21, at Section S, "Overtime Program " 2 d. states, "The Shift Commander will make a good-faith effort to:  2.) Avoid directing Correctional Officers to work mandatory overtime prior to and at the end of scheduled and approved annual leave days.” Grievant also cites to DOC Policy Directive 129.08, “Authorized Employee Leave/Absences,” to show that he properly applied for leave. Though Grievant surely knows differently, he seemed to assert that once annual leave has been approved, Respondent is prohibited from requiring its most senior Mount Olive Correctional Officers to come to work, even in the event of staff shortages. That is simply not the case.  Respondent is clearly permitted to schedule its employees to work on days when they have annual leave scheduled, when it is short of staff. It goes through the list of officers, by rank, alphabetically, and Grievant did not show that Respondent went out of order, to “target” him.
Grievant was originally scheduled for leave on May 23, 2014, but was told on May 22, 2014, that he was “frozen” for the following day. Grievant informed Lieut. Fernandez that he could not work on May 23, 2014, because he had to pick his wife up from the airport that day. However, Grievant was not removed from the schedule, so he called off. Though Respondent could have summarily disciplined Grievant for failing to come into work on that day, he was asked to provide an explanation for his absence. After hearing his explanation, no disciplinary action was taken, which certainly tends to disprove discrimination and/or retaliation by Respondent in this instance. In fact, this decision to except Grievant from discipline was, if anything, lenient and favorable treatment.
Grievant was also “frozen over” to work on June 4, 2014, a day on which he was scheduled to have annual leave. Grievant worked the assigned shift, on the scan-line, all night. Grievant contends that Quilliams Units 1 and 2 were unnecessarily staffed “above minimums,” which he asserts is evidence that Respondent was retaliating/discriminating against him by scheduling him on that shift, in violation of overtime policy.

Grievant was again "frozen" to work on June 8, 2014, and asserts further violations of the same policies. Grievant agreed to work on June 8, 2014, but after coming to work, believed he was not needed, given the staffing levels on Quilliams Units 1 and 2. There were five staff members in each of the Quilliams Units; two in medical; two in mental health; one in CERT and another in scan-line. Grievant asserts he was not permitted to go home after beginning to work the shift due to reprisal and discrimination by Respondent.
In analyzing the facts, the undisputed evidence is that Respondent agreed to try to take Grievant off the schedule on June 7-8, 2014. The Lieutenant’s ready admission that Grievant was probably scheduled in error and his quick agreement to attempt to correct the scheduling error tends to show that scheduling Grievant for mandatory overtime on the date in question was simply an error, rather than an act of reprisal. Moreover, Grievant admittedly consented to work that shift and Respondent reasonably acted upon that agreement. The undersigned finds that, by his agreement to work, Grievant waived any subsequent objection to working that shift and to claiming the alleged policy violations. Therefore, Grievant did not establish a prima facie case of reprisal against Respondent, based upon violations of leave and staffing policy.

However, assuming arguendo that Grievant established a prima facie case of reprisal, the employer may rebut the presumption of retaliation by offering legitimate, nonretaliatory reasons for the adverse action.  If the respondent rebuts the claim of reprisal, the employee may then establish by a preponderance of the evidence that the offered reasons are merely pretextual. Burchell v. Bd. of Trustees/Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997). The relevant section of the Over-Time Policy provides that Respondent should make a "good-faith effort," to staff the facility as indicated, allowing far greater flexibility with scheduling than Grievant contends. It is apparent Respondent must sometimes use the minimum number of employees per shift due to staffing shortages. However, Mr. Frame confirmed that "normal operations" require four or five employees on Quilliams Units 1 and 2, credibly refuting Grievant's contention that the units would have been adequately staffed at the minimum of three employees on June 4, and 8, 2014, when Grievant was “frozen” for mandatory overtime. The records of staffing on June 4, 2014, and June 7, 2014, show that there were 3 or 4 more employees on the night shift on June 7, 2014, than on June 4, 2014. However, Respondent provided testimony that its level of staffing on June 7-8, 2014, was not necessarily unusual or prohibited.
Respondent's witnesses credibly testified that the facility can better serve the inmates and ensure security of the Quilliams Units when they are staffed with four or five employees per unit, rather than the minimum of three. For example, Respondent’s witness explained that Mount Olive is compelled by law to allow the inmates to have recreation a designated number of times per week and the facility is less equipped to meet those requirements if it is not staffed “above the minimums.” Additionally, permitting inmates to shower or supervising showering is better accomplished with more than the “minimums.” Respondent thereby demonstrated that this staffing level on the nights Grievant was “frozen over” allowed the facility to operate more efficiently and safely than it could with less staff, effectively rebutting the presumption of retaliation.
Based upon the foregoing, the undersigned finds that Grievant did not demonstrate by a preponderance of the evidence that Respondent’s reason for requiring him to work the June 4 and June 7-8, 2014 shifts, i.e., the need for adequate staffing, was pretextual. Moreover, Grievant did not show that other similarly situated employees were treated any differently than he with respect to application of these policies and, as such, did not establish a prima facie case of discrimination either.
Grievant further alleged that his First Amendment rights were violated by Respondent in connection with his termination, but did not develop evidence to support this claim and it is deemed abandoned.
Grievant bears the burden of showing that the penalty of dismissal was too severe or was an abuse of discretion. An allegation that a disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995); see also, Martin v. West Virginia State Fire Commission, Docket No. 89-SFC-145 (Aug. 8, 1989). Grievant’s past EPA’s were all satisfactory. However, based upon all of the foregoing, and considering Grievant’s very volatile behavior and his disciplinary history, Grievant failed to demonstrate that the disciplinary measure of dismissal was disproportionate to the offense, arbitrary and capricious, or an abuse of discretion by Respondent.
In summary, on June 8, 2014, Grievant admittedly “snapped.” He plainly lost his temper, used profanity, and repeatedly kicked the door. The undersigned finds that Grievant kicked and broke the door. However, Respondent did not prove by preponderance of the evidence that this necessarily constituted a security hazard as the door continued to lock. Nonetheless, the preponderant evidence establishes Grievant engaged in conduct prohibited under the relevant provision(s) of DOC Policy Directive 129 on June 8, 2014, and June 30, 2014. Moreover, Grievant's violations were willful, in that they were directly contrary to established and published directives. Additionally, Respondent showed Grievant’s conduct did not conform to either the requirements of his EPA or the classification specifications for a CO III. Finally, Grievant failed to demonstrate that the disciplinary measure of dismissal was disproportionate to the offense, arbitrary and capricious, or an abuse of discretion by Respondent.
Grievant believed that he was asked to work because he filed an EEO complaint and a grievance, but the facts simply do not bear this out. In particular, Grievant was not disciplined for calling off on or about May 22, 2014, when he could have been, and because the Lieutenant told him he would try to get him off the schedule for June 8, 2014, when Grievant complained that he should not be “frozen” prior to annual leave, but then Grievant agreed to work.

It seemed that Grievant performed his job well for a period of time, absent discipline for several continuous years. Then, inexplicably, his conduct was erratic and insubordinate during the subject incidences, which were just three weeks apart. Grievant may, very unfortunately, be suffering from PTSD, as many veterans undeniably do, and the behaviors for which he was terminated may be attributable, in large part, to this disorder. Apparently, to his credit, near the end of June of 2014, Grievant was beginning to seek help to resolve the issues he was having relating to this disorder. Unfortunately, he did not disclose to his employer that he had mental health issues, and establish that this constituted a disability that would permit accommodation and/or request counseling under the employee aid program. However, that said, the maximum-security facility setting, in particular, requires order, discipline and certainly adherence to procedures initiated for the safety and security of inmates and employees alike, as well as the public safety, such as contraband searches.
Grievant, for whatever reason, exhibited conduct for which he was properly and justifiably discharged, as that conduct was prohibited under the relevant provisions of Policy Directive 129, amounted to willful insubordination, and was of a nature that merited termination.

Conclusions of Law
1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id.
2.
Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); The West Virginia Supreme Court of Appeals has also stated that “the work record of a long term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct.” Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985). See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).
3.
“[F]or there to be "insubordination," the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid. Butts v. Higher Educ. Interim Governing Bd./Shepherd College, 212 W. Va. 209, 569 S.E.2d 456 (W. Va. 2002).
4.
In order to establish insubordination, an employer must demonstrate that a policy or directive that applied to the employee was in existence at the time of the violation, and the employee's failure to comply was sufficiently knowing and intentional to constitute the defiance of authority inherent in a charge of insubordination. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).
5.
Respondent met its burden of proving Grievant's insubordination was willful and of a substantial nature.
6.
For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.” W. VA. CODE § 6C-2-2(d).
7.
In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove: (a) that he or she has been treated differently from one or more similarly-situated employee(s); (b) that the different treatment is not related to the actual job responsibilities of the employees; and, (c) that the difference in treatment was not agreed to in writing by the employee. Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).

8.
Grievant did not establish his termination was based upon discrimination.

9.
W. VA. CODE § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.” A grievant claiming retaliation may establish a prima facie case of reprisal by presenting evidence as follows:
(1) that he/she engaged in a protected activity (i.e. filing a grievance);
(2) that he/she was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer's official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and,

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Gruen v. Bd. of Directors, Concord College, Docket No. 95-BOD-281 (Mar. 6, 1997). See also, Frank's Shoe Store v. W. Va. Human Rights Comm'n, 365 S.E.2d 251 (W. Va. 1986); Fareydoon-Nezhad v. W. Va. Bd. of Trustees/Marshall Univ., Docket No. 94-BOT-088 (Sept. 19, 1994).  If a grievant establishes a prima facie case of reprisal, the employer may rebut the presumption of retaliation by offering legitimate, nonretaliatory reasons for the adverse action.  If the respondent rebuts the claim of reprisal, the employee may then establish by a preponderance of the evidence that the offered reasons are merely pretextual. Burchell v. Bd. of Trustees/Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).
10.
Grievant failed to make a prima facie case of reprisal by Respondent.
11.
Even assuming that Grievant made a prima facie case of reprisal by Respondent, Respondent rebutted that presumption by providing legitimate, nonretaliatory reasons for the termination of Grievant's employment and grievant failed to show that the reasons offered were pretextual.
12. Grievant did not meet his burden of proving his termination was retaliatory.
13. It is not the employer's duty or burden to research its employees' medical conditions to determine whether they rise to the level of a disability." Myers v. W. Va. Dept. of Transp., Docket No. 96-DMV-304 (Feb. 10, 1997); Lewis v. Mason County Bd. of Educ., Docket No. 94-26-175 (Dec. 12, 1994); Howell v. W. Va. Dept. of Health and Human Res., Docket No. 90-H-484 (Sept. 27, 1991); Cordray v. Wood County Bd. of Educ., Docket No. 90-54-267 (Jan. 31, 1991). See Bowman v. W. Va. Educational Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997).
14. The fact that Grievant may have had PTSD did not necessarily render him disabled and he did not demonstrate to Respondent that he was a qualified person with a disability.
15.
Grievant bears the burden of showing that the penalty of dismissal was too severe or was an abuse of discretion.  An allegation that a disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995); see also, Martin v. West Virginia State Fire Commission, Docket No. 89-SFC-145 (Aug. 8, 1989).

16.
Grievant failed to demonstrate that the disciplinary measure of dismissal was disproportionate to the offense, arbitrary and capricious, or an abuse of discretion by Respondent.

For the foregoing reasons, this grievance is hereby DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 17, 2015

_____________________________








Susan L. Basile








Administrative Law Judge
	� See Grievant’s Employee Performance Appraisal 1(“EPA-1”), provided to him on May 27, 2014.


� Alcohol is prohibited to inmates and, as such, there is a risk that employees may smuggle it in, to obtain above-market prices/payment for it.


� Grievant believed it was improperly dismissed and ignored by Mt. Olive because the Captain he complained about had, by then, resigned from Mt. Olive.


� Capt. Clifford's first name was not provided.


� This day of religious observation was written on Grievant’s calendar, as spelled above, “Shavot.” There was no evidence that Grievant had requested a Title VII, of the federal Civil Rights Act of 1964, accommodation from Respondent for observation of this religious holiday. Grievant simply scheduled this day off, timely and in conformance with leave policies.


� There was no evidence admitted concerning whether recreation for inmates was in jeopardy during the week of June 7-8, 2014.


� Because Mt. Olive had not dismissed Grievant for misconduct, the decision in Hess, supra., addressed only the issue of whether Grievant had resigned, and did not address Grievant’s conduct on June 7-8, 2014, or June 30, 2014, or whether such misconduct warranted dismissal.


� (Testimony of CO II DeMello.) A fair amount of testimony was taken concerning whether the broken door constituted a true security breach, including discussion of whether the open door had constituted a code or condition “yellow" breach of security, when the facility goes on lock down, in the past.


� This Grievance Board does not have primary jurisdiction to adjudicate disputes that arise under Title VII of the federal Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e, et seq., or the West Virginia Human Rights Act (WVHRA), W. Va. Code §§ 5-11-1, et seq. Harrison County Bd. of Educ. v. Carson-Leggett, 195 W. Va. 196, 466 S.E.2d 447 (1995); Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995).


� It is not clear from the record whether the broken door was propped open to avoid the necessity to use keys.


� Given that Grievant appeared pro se, Grievant’s arguments were not entirely clear, but the undersigned believes that he contended Respondent’s action in terminating him was both retaliatory and discriminatory.


� Deputy Warden Terry testified that he made recommendations as to disciplinary action against Grievant for his conduct on June 8, 2014, but not for June 30, 2014. Grievant contends that Deputy Warden Terry knew of the EEO complaint. However, he did not acknowledge knowing of it before making his recommendation.


� Apparently, Grievant chose not to subpoena Warden Ballard to appear at hearing.


	� It is not clear that Major Rhodes even knew that Grievant had an appointment with a doctor.


� Grievant did not specifically grieve Respondent’s asserted breach of this Policy Directive in this grievance.


� As provided by Respondent, Policy Directive 129.00 (Progressive Discipline), Section V, G 4, states that dismissal “[m]ay be issued when infractions/deficiencies in performance and/or behavior continue after the employee has had adequate opportunity for correction or the employee commits a singular offense of such severity that dismissal is warranted.”


� Grievant did not specifically grieve the alleged policy violations on these three dates. There was no evidence that Warden Ballard knew of the EEO filing. But assuming, arguendo, that he did learn of it, given that the EEO complaint was filed within months of June 7-8, 2014, an inference may be drawn that the mandatory overtime assignment was a retaliatory action.


	� There were over three employees on the each of the Quilliams Units, 1 and 2, on that shift.
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