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PUBLIC EMPLOYEES GRIEVANCE BOARD

LUCAS EVAN EDWARDS,



Grievant,

v. 






DOCKET NO. 2015-0844-MAPS

DIVISION OF CORRECTIONS/LAKIN

CORRECTIONAL CENTER,



Respondent.  

DECISION

Lucas Evan Edwards (“Grievant”) filed this grievance on February 2, 2015, against his employer, the Division of Corrections (“Respondent” or “DOC”), challenging his employer’s practice of declaring employees who are facing a disciplinary suspension ineligible to perform voluntary overtime during the week before, the week after, and the week during which the employee’s suspension takes place.  Grievant contends that this practice is inconsistent with Respondent’s written policy governing overtime of Correctional Officers, as supplemented by Lakin Correctional Center (“LCC”).  


Following a Level One hearing conducted on March 4, 2015, the Hearing Examiner, Terri J. Arthur, issued a decision recommending the grievance be denied.  On March 31, 2015, Jim Rubenstein, Commissioner of the Division of Corrections, issued a decision concurring with the Hearing Examiner’s recommendation, and denying the Grievance at Level One.  Grievant appealed to Level Two on April 17, 2015.  Following completion of mediation at Level Two on July 10, 2015, Grievant appealed to Level Three on July 20, 2015.  A Level Three hearing was held before the undersigned Administrative Law Judge on September 30, 2015, at this Grievance Board’s office in Charleston, West Virginia.  Grievant was represented by Joseph Brandal.  DOC was represented by Assistant Attorney General John H. Boothroyd.  This matter became mature for decision on October 30, 2015, upon receipt of the last of the parties’ post-hearing arguments.  

Synopsis

Grievant is currently employed by Respondent as a Corrections Officer at LCC.  Respondent DOC has an established written Policy Directive governing the assignment of voluntary compensable overtime to Correctional Officers on a fair and equitable basis.  Grievant was issued a three-day disciplinary suspension and instructed that he would not be eligible for voluntary overtime during the week preceding, the week during, and the week following, his disciplinary suspension.  This denial of overtime was consistent with a practice at LCC that has been in place for several years, and which is intended to provide assurance that suspended employees are not able to eliminate the financial impact from a disciplinary suspension by working additional paid overtime.  LCC’s unwritten practice is inconsistent with and contrary to the scheme for assigning voluntary overtime in DOC’s written Policy Directive and, under the line of cases which started with Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977), LCC has failed to follow the required procedures for assigning overtime.  Accordingly, this grievance will be granted, at least in part.     

The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the Level One and Level Three hearings:

Findings of Fact

1.
Grievant is employed by the Division of Corrections (“DOC”) as a Correctional Officer II at Lakin Correctional Center (“LCC”).    

 
2.
 On January 28, 2015, Grievant was notified that he was being suspended without pay for 24 working hours, the equivalent of three working days, beginning on February 5, 2015 and ending on February 6, 2015.  See G Ex 1.  Essentially, the suspension covered two twelve-hour shifts.


3.
This grievance does not challenge any portion of that three-day suspension.


4.
At the time of Grievant’s suspension, his regular work schedule consisted of one work week of three twelve hour shifts (36 hours) and a second work week of four twelve hour shifts (48 hours).


5.
On January 23, 2015, during a predetermination meeting at LCC concerning Grievant’s proposed suspension, Captain Howard Stoffel informed Grievant that he would not be permitted to volunteer to work overtime the week before, the week during, and the week after his suspension.  See G Ex 2 at L I.


6.
On January 1, 2004, DOC promulgated Policy Directive 129.02, entitled “Voluntary Compensable Overtime for Correctional Officers,” and which states in relevant part:

I.  POLICY:
It is the policy of the West Virginia Division of Corrections to maintain a mechanism that ensures compensable voluntary overtime be offered to employees who possess Pay Grade 12 or below in a systematic fashion that affords equal opportunity to properly classified employees to perform essential duties consistent with the classification title and the level of work to be performed.  Overtime will be offered within the classification whenever practical.  However, when offering compensable voluntary overtime to employees with a higher classification title than necessary for the work to be performed, every effort will be made to offer the compensable voluntary overtime to the next higher level of classification only after working the entire voluntary overtime rotation listing within the original classification.  Uniformed employees can opt out of the voluntary overtime list by putting their request in writing and this request can only be revoked in writing as well.

* * *

This policy in no way precludes the Division of Corrections from requiring employees to work mandatory overtime as needed or in situations, that affect the public interest.

In essence, this policy provides both uniformed employees the opportunity to work compensable voluntary overtime up to Pay Grade 12.  Employees who possess Pay Grade 13 or higher can work voluntary overtime only at the discretion of the Appointing Authority (or his/her Designee).  

The procedures set out in this document are intended solely for the guidance of Division of Corrections personnel.  They are not intended and cannot be relied upon to create rights, substantive or procedural.  The West Virginia Division of Corrections reserves the right to conduct business in variance with this Policy and to change it at any time without notice.

G Ex 5 at L I.


7.
LCC has adopted Operational Procedure # 1.11 to implement DOC Policy Directive 129.02.  This written procedure describes how LCC administrators will comply with Policy Directive 129.02 when assigning voluntary compensable overtime.  The procedure states: “The Associate Warden-Security has the authorization to deviate from this Operational Procedure to ensure adequate staffing requirements within their Division are met when such measures must be taken in the interests of maintaining institutional control and public safety.”  G Ex 3 at L I.


8.
Respondent presented no credible evidence to establish that institutional control and public safety would be threatened within the meaning of Operational Procedure # 1.11 by permitting Grievant to work voluntary compensable overtime during the week before, or the week after, his disciplinary suspension.

9.
LCC deviated from its practice of prohibiting employees facing a disciplinary suspension from working voluntary compensable overtime during the week before, the week of, and the week following the suspension by barring Grievant from working voluntary overtime on two additional days, January 24, and 25, 2015. 

Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


The facts in this matter are essentially undisputed.  DOC has a policy under which Correctional Officers are permitted to volunteer to perform available compensated overtime work “in a systematic fashion that provides equal opportunity.”  G Ex 5 at L I.  Beyond a general policy disclaimer which allows DOC to change the policy or vary from the policy “without notice,” the written policy makes no reference to employees who are facing, are serving, or have just completed, a disciplinary unpaid suspension.  See G Ex 5 at L I.  The administrators at LCC established a practice, sometimes referred to as the “Ryan Edwards Rule,” which provides that a Correctional Officer facing an unpaid disciplinary suspension is disqualified from volunteering to perform compensable overtime during the week immediately preceding, the week of, and the week immediately following, any such unpaid disciplinary suspension.


Ostensibly, the reason for adopting this practice was to ensure that a disciplined employee could not volunteer to work sufficient compensable overtime so as to be able to offset the negative financial consequences of the disciplinary suspension.  The practice is informally referred to as the “Ryan Edwards Rule” after a Correctional Officer who voluntarily worked sufficient overtime, on some occasion prior to the adoption of the current practice, whereby he earned sufficient additional compensation to offset the pay lost from a three-day disciplinary suspension.  The record indicates that this practice has been followed indiscriminately subsequent to its adoption, and that substantially similar practices are followed at other DOC facilities, such as Mount Olive Correctional Complex.


There is a substantial body of jurisprudence in West Virginia which holds that “an administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs.” Syl. pt. 2, Hooper v. Jensen, 174 W. Va. 643, 328 S.E.2d 519 (1985); Syl. pt. 1, State ex rel. Wilson v. Truby, 167 W. Va. 179, 281 S.E.2d 231 (1981); Syl. pt. 1, Trimboli v. Bd. of Educ., 163 W. Va. 1, 254 S.E.2d 561 (1979); Syl. pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977).  Grievant correctly alleges that LCC’s practice restricting correctional officers from working voluntary compensable overtime during the weeks surrounding a disciplinary suspension is inconsistent with the written rule set forth by DOC in Policy Directive 129.02.   
      


 DOC, as stated in its Policy Directive, may revise and amend the policy in its discretion.  However, absent such unambiguous revision by DOC, Respondent LCC may not rely upon an unofficial, unwritten policy, which is inconsistent with the written policy promulgated at the Division level, as a basis for disregarding the scheme for assigning voluntary overtime established in Policy Directive 129.02.  See State ex rel. Hawkins v. Tyler County Bd. of Educ., 198 W. Va. 363, 372, 275 S.E.2d 908, 915 (1980).  It is not legally significant that DOC managers are aware of this practice and have made no effort to intervene, tacitly approving LCC’s actions.  Under Powell and its progeny, not even the promulgator of a policy is permitted to deviate from the policy, unless such authority is explicitly reserved in the policy.  Here, the deviation is occurring at the facility level, and is not only inconsistent with DOC Policy Directive 129.02, but also contravenes the established procedures for administering the assignment of voluntary compensable overtime in LCC Operating Procedure # 1.11.  


Policy Directive 129.02, as supplemented by LCC Operating Procedure # 1.11, created a reasonable expectation for Grievant that he would be allowed to volunteer to work compensable overtime shifts as provided in those policies.  There is no exemption in these policies which states that employees facing a disciplinary suspension will be excluded from these opportunities during a particular time frame.  The mere fact that LCC’s practice has been applied consistently over an extended time frame does not excuse the failure to follow the established policy on voluntary compensable overtime.  See Powell, supra.  


It is not clear if Grievant is contending that he should have been allowed to volunteer for overtime during the time he was serving a disciplinary suspension.  Although Policy Directive 129.02 was not addressed in Arbogast v. Division of Corrections, Docket No. 2008-1758-CONS (Jan. 30, 2009), this Administrative Law Judge agrees with the holding in that grievance which stated that the suspended employee had no right to work overtime “during the period encompassed by his suspension.”  However, Cox v. West Virginia Division of Corrections, Docket No. 05-CORR-141 (July 21, 2005), also cited by Respondent in support of this proposition, is inapposite because it was decided solely on the basis that the grievance was not timely filed.


It is also noted that LCC did not adhere to its own ultra vires practice in excluding Grievant from voluntary compensable overtime surrounding his suspension.  As Respondent conceded in its post-hearing argument, “the prohibition against . . .  volunteering for overtime  . . . was extended by two days.”  Clearly, Grievant was improperly denied an additional opportunity for overtime beyond the time he was otherwise ineligible for overtime because he was serving a disciplinary suspension.  In order to make Grievant whole in this situation, it will be necessary for Respondent DOC to reconstruct the entire period during which Grievant was denied overtime under LCC’s practice, including any mistaken application of that practice, and credit Grievant with working overtime on each and every day he would have otherwise been eligible to work voluntary compensable overtime in accordance with Policy Directive 129.02, during the week preceding, the week following, and the week of, his three-day suspension, solely excluding those days on which he was actually suspended.  Further, Respondent DOC will be required to pay back pay and accompanying benefits to Grievant, with statutory interest, for each of the days where Grievant would have been eligible to work in accordance with DOC Policy Directive 129.02 and LCC Operational Procedure # 1.11, notwithstanding LCC’s improperly established practice, except as explicitly permitted herein.  See Graf v. W. Va. Univ., 189 W. Va. 214, 429 S.E.2d 496 (1992).            

      
 The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
“An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs.” Syl. pt. 2, Hooper v. Jensen, 174 W. Va. 643, 328 S.E.2d 519 (1985); Syl. pt. 1, State ex rel. Wilson v. Truby, 167 W. Va. 179, 281 S.E.2d 231 (1981); Syl. pt. 1, Trimboli v. Bd. of Educ., 163 W. Va. 1, 254 S.E.2d 561 (1979); Syl. pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977).


3.
Ordinarily, an employee is not entitled to work overtime during the period encompassed by his or her suspension.  Arbogast v. Div. of Corr., Docket No. 2008-1758-CONS (Jan. 30, 2009).


4.
LCC improperly excluded Grievant from volunteering to work compensable overtime by applying an unwritten practice that is inconsistent with a written Policy Directive issued by DOC and LCC’s own written Operating Procedure.


Accordingly, this grievance is GRANTED, IN PART.   Respondent DOC is hereby ORDERED to reconstruct Grievant’s work schedule in accordance with the guidance previously set forth in this Decision, and to pay Grievant back pay, with simple interest at the statutory rate currently set in W. Va. Code § 56-6-31, and appropriate benefits, for the additional time he could have worked, but for the application of LCC’s unwritten practice.  All other relief is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  November 25, 2015


    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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