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DECISION
Grievant, Teresa McDonald, was employed by the Wood County Board of Education (“Board”) as a transportation aide and filed a grievance against Respondent dated June 3, 2014, alleging:

In the summer of 2013 I was awarded a job on a special needs summer run.  This after being contacted to return to my previous summer position.  I was told they were giving the job to Tammy Lemley.  According to 18-5-39(f), I should retain this position until I give it up.  I was awarded the job correctly according to the above mentioned law.
As relief, Grievant seeks the following:

I want to retain my summer position and to be paid for the summer position for 2014 and beyond.

A Level I hearing was held on June 12, 2014, and a Level I decision in favor of the Respondent was issued on June 24, 2014.  The grievance proceeded to Level II on September 11, 2014.  A Level III hearing was held before the undersigned on December 1, 2014, at the Charleston offices of the Grievance Board.  John E. Roush, Grievant’s attorney, appeared with Grievant in person.  Richard S. Boothby, the Board’s counsel, also appeared in person.  At the conclusion of the hearing, the parties agreed to submit Proposed Findings of Fact and Conclusions of Law. The Grievance Board received the last of these post-hearing arguments on January 13, 2015, upon which date this matter became mature for decision. 
Synopsis
Due to a necessary reduction in force, Respondent Wood County School Board  (“Board”) was required to decide whom it should properly hire, between two eligible employees, for a 2014 summer position as a transportation aide (“aide”). W. Va. Code §18-5-39(g) governs reduction in force and priority in re-employment of service personnel in summer positions. However, W. Va. Code §18-5-39(g) does not define how a service employee’s prior summer service time is to be calculated, beyond stating that it must be determined by “the length of service time in the particular summer program or classification.” Therefore, Respondent was required to interpret this phrase to determine seniority between the candidates. Respondent calculated “length of service time”/seniority based upon the total number of days worked by Grievant and the other employee during their respective seven summers employed as aides. Grievant served 55.5 days and the other employee 105 days and, therefore, Respondent offered the position to the other employee. Grievant contended that Respondent erroneously interpreted this phrase to mean days, rather than years, served. Grievant contends that her seniority should have been determined by one of three means, preferably the first: 1) using the date Grievant first began working in the summer program, which was two years before the selected employee; 2) finding a “tie” in service between the two employees, as they had each served seven years in the summer program and comparing the “regular” seniority of the two employees to break the tie or; 3) utilizing a random selection system such as that provided for breaking seniority ties between the regular seniority dates of service personnel at W. Va. Code § 18A-4-8g(i). Grievant asserts that using either the first or second methods would have given preference in hiring to her. Though the methods of determining seniority proposed by Grievant may be permissible under the pertinent language of the statute, the sole issue before the Grievance Board is whether Respondent's particular interpretation of "length of service time," to allow it to count days rather than years served in order to determine seniority is permissible. W. Va. Code §18-5-39(g). Respondent’s method of calculating seniority based upon the total days served by Grievant and the other employee during their respective seven years of summer employment was both permissible and reasonable. Grievant failed to demonstrate that she should have been selected for the position as a summer aide based upon “length of service time”/seniority or to offer proof that she was physically incapable of taking the custodian position offered to her for the summer of 2014.   
Accordingly, the grievance is DENIED.
The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.

Findings of Fact
1. At all times relevant to this grievance, Grievant worked as a summer school transportation aide for the Board.

2. During the 2013 summer school program, the Board employed five transportation aides, including Grievant and Ms. Tammy Lemley.  

3. For the 2014 summer school program, the Board found it necessary to reduce the number of transportation aides to four.

4. Mr. Mike Fling is Assistant Superintendent for School Services for the Board and has held that position since July 20, 2013. He is responsible for hiring service employees for the Board. 

5. Three of the transportation aides who worked during the summer of 2013 had more summer seniority than either Grievant or Ms. Lemley and were employed by the Board as aides in 2014.
  
6. Mr. Fling determined that the fourth and last position available for a 2014 summer school transportation aide would be filled by either Grievant or Ms. Lemley. 
7. Mr. Fling explained that he knew how to properly determine “regular” seniority for employees, but not summer seniority. Therefore, Mr. Fling contacted legal counsel for advice on how to determine who should be offered the last available aide position. 

8.
Mr. Fling was informed by counsel that the controlling statute relating to summer school service personnel reductions in force and priority in re-employment is W. Va. Code §18-5-39(g). Mr. Fling learned that the Circuit Court of Kanawha County had interpreted how seniority should be determined in W. Va. Code § 18-5-39(e), which concerns how the Board must fill professional positions in summer school programs; on the basis of the “length of time the professional has been employed in the county’s summer school program.” The Circuit Court interpreted this phrase as total days served in the summer program, rather than “years” in which the employee participated in the summer school program. Respondent’s Exhibit No. 4, Marshall County Bd. of Educ. v. Byron Freeland, Civil Action No. 05-AA-186 (April 18, 2006) (appeal of Docket No. 05-25-259, November 29, 2005).

9.
Given that the relevant phrase concerning seniority in W. Va. Code §18-5-39(e) is very similar to that found in W. Va. Code §18-5-39(g), Mr. Fling gathered and consulted Board records to allow him to calculate seniority based upon the total number of days each employee had served during her seven years of summer employment. 
8. Mr. Fling explained that in the past, the Board had determined seniority by the number of years in which an employee had served/taken a position in summer school/summer school programs. However, Mr. Fling provided an example of what sometimes occurred when the Board determined seniority on a “yearly,” basis; some employees would work for just a few days in the positions they had taken and then take a leave of absence to “protect” their position. Determining seniority on a daily basis was a response to that issue.  

11. 
Mr. Fling created a summer seniority spreadsheet showing the number of summers Board employees had worked from 1980 to 2013. 
12.   Prior to the summer of 2014, Grievant worked for Respondent for seven summers as an aide, in 1986, 1987, 1988, 1989, 1997, 2008, 2012 and 2013. 
13. 
Prior to the summer of 2014, Ms. Lemley worked for Respondent for seven summers as an aide, in 1988, 1989, 1990, 1991, 1992, 2012 and 2013. 
14. 
Mr. Fling also investigated relevant payroll records to determine the number of days each Board employee had worked in summer programs. 
15.
Respondent's records showed that Grievant previously worked a total of 55.5 days as a summer school transportation aide. 
16.
Ms. Lemley previously worked a total of 105 days as a summer school transportation aide; nearly twice the length of Grievant’s prior service in this classification. 
17.
Based upon the advice of his counsel and the ruling in Marshall, County Bd. of Educ., supra, using the number of days served to determine seniority, Mr. Fling determined that Ms. Lemley had the greatest “length of service time in the particular … classification” and offered her the fourth summer school transportation aide position for the summer of 2014.
 
18.
Mr. Fling offered Grievant a 2014 summer school maintenance position, but Grievant did not accept it, asserting that she was physically incapable of performing the work it required. 
19.
Grievant has never requested a workplace accommodation for any physical disability. Level III Testimony of Grievant. 
Discussion


In a non-selection grievance, Grievant bears the burden of proving, by preponderance of the evidence, that she should have been selected for a particular position rather than another applicant. Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986); Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof. Id.  A preponderance “is generally recognized as evidence of greater weight, or which is more convincing than the evidence which is offered in opposition to it.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). 
W. Va. Code § 18-5-39(g) addresses summer school service personnel reductions in force and priority in re-employment, providing that:

If a board reduces in force the number of employees to be employed in a particular summer program or classification from the number employed in that position in previous summers, the reductions in force and priority in reemployment to that summer position shall be based upon the length of service time in the particular summer program or classification. (Emphasis added.) 
West Virginia Code § 18-5-39(g) does not define how a service employee’s prior summer service time is to be calculated for reduction in force and re-employment purposes, other than stating that the basis for such decisions must be determined by “the length of service time in the particular summer program or classification.” “If the statute is silent ... with respect to the specific issue, the question for the court is whether the [Board's] answer is based on a permissible construction of the statute.” Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984).  See also, Lilly v. Fayette County Bd. of Educ., Docket No. 00-10-044 (March 21, 2000)(citing Chevron).
A reviewing court or administrative agency is required to show deference to the Board’s interpretation of the relevant statute so long as it is reasonable and based on a permissible construction of the language at issue. Keatley v. Mercer Bd. of Educ., 200 W.Va. 487 (1997). In Keatley, supra, the West Virginia Supreme Court of Appeals had to determine whether to uphold a school board’s interpretation of statute, and a related decision by the Grievance Board. The Supreme Court of Appeals looked to the Chevron rule for guidance.  In Chevron, Id., the United States Supreme Court held: 
(1) First, always, is the question whether Congress has spoken directly to the precise question at issue.  If the intent of Congress is clear, that is the end of the matter; for the court as well as the agency must give effect to the unambiguously expressed intent of Congress.

If the Court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction of the statute . . . Rather,

(2) [I]f the statute is silent or ambiguous with respect to the specific question, the issue for the court is whether the agency’s answer is based on a permissible construction of the statute.  

Chevron at  842–843. The West Virginia Supreme Court of Appeals upheld the school board’s interpretation of the statute at issue in that greivance, finding the same to be a reasonable construction under the Chevron Rule. 
In this grievance, as in Keatley, Id., a statute is silent on the issue before the Grievance Board, whether Respondent permissibly and reasonably construed “length of service time,” in W. Va. Code § 18-5-39(g) to allow it to count days rather than years served to determine seniority of summer service personnel for the purposes of reduction in force and re-employment. Assistant Superintendent Fling consulted a ruling of the Circuit Court of Kanawha County ("Circuit Court") that addressed and interpreted very similar language from another provision of the same statute. In Marshall County Bd. of Educ. v. Byron Freeland, Civil Action No. 05‑AA-186, the Circuit Court interpreted W. Va. Code § 18-5-39(e), which provides that the Board must fill professional positions in summer school programs on the basis of the “length of time the professional has been employed in the county’s summer school program.” The Circuit Court interpreted “length of time” in that provision to mean days served in a summer program, rather than years served. In its reasoning, the Circuit Court reversed the Grievance Board’s decision and specifically rejected a construction that considered only the number of summers that an employee had previously worked because that construction fails to accurately account for the length of an employee’s actual prior service time. "[T]he ALJ gave Respondent credit for sixteen years of service for summer school employment. However, only eight years of his service was full-time, the remaining eight years he was a substitute, four years of which he served a total of six days as a substitute, averaging barely over one day per year. The ALJ articulates no reasonable relationship between the six days of service and the four 'years’ credit given to Respondent. Ms. Young, the individual awarded the job, had 13 years full-time service. To allow Respondent to have four years credit for only six days of service gives him a windfall.” (Emphasis in original.)
 Also see, Scarbrough v. Fayette County Board. Of Educ., Docket No. 08-10-004 (Sept. 5, 2008), in which the ALJ counted days served in a summer program to determine seniority for professional personnel.
Grievant asserts that Respondent’s interpretation is erroneous and contends that summer service personnel seniority should be calculated in the same way that regular service personnel seniority is calculated, as set forth in W. Va. Code 18A-4-8g(a)(1), which specifies that seniority accumulation, “Begins on the date the employee enters upon regular employment duties pursuant to a contract.“ Applying the "earliest summer seniority date" method, Grievant contends she would receive seniority preference, as she began working in the summer program two years before Ms. Lemley. Grievant asserts that the Grievance Board used the "earliest seniority date" method in Carr. v. Tucker County Board of Education, Docket No. 01-47-469 (Dec. 27, 2001), to determine summer seniority for service personnel. However, it is unclear in Carr, Id., whether the Grievance Board rendered its decision based upon the earliest summer seniority dates of the employees involved or actual days of service in the particular summer school program. The employee who was hired for one of the positions for which Grievant therein (“grievant”) applied had one additional day of service than grievant and also began working one day prior to grievant. The Grievance Board decided that the School Board therein properly hired that other employee over grievant. Though the Grievance Board discussed both factors, it was not explicit as to which it considered as the determining factor.
 In addition, there is no indication at W. Va. Code § 18-5-39(g) that the earliest summer start date should be considered to determine seniority. 

Additionally, in Marshall County Bd. of Educ., supra, both the Grievance Board and Circuit Court observed that Mr. Freeland had sixteen years of summer experience and Ms. Young had only thirteen years experience. However, it is noteworthy that the date that each candidate first began to work in a summer school program, i.e., the "earliest summer seniority date," was neither provided nor was the potential import/effect of this date discussed. As such, the “earliest seniority date” was apparently not deemed to be relevant by the Circuit Court to determine seniority of professional employees for employment in a summer school position. Only the “years” in a summer school position and the actual days in said positions were discussed or considered. Respondent’s reliance on the Circuit Court’s reasoning and facts omitted/considered is not misplaced and lends credence to its decision to refer to days served, rather than the "earliest seniority date," to calculate seniority. 
Alternatively, Grievant asserts that seven years of summer service each by Ms. Lemley and Grievant arguably creates a “tie” between them, which should be “broken” by determining seniority by one of two methods: 1) comparing the regular seniority of the two employees; or 2) utilizing a random selection system such as that provided for breaking seniority ties between the regular seniority dates of service personnel at W. Va. Code § 18A-4-8g(i). 
If using regular seniority to "break the tie," Grievant contends she would receive seniority preference, as she has more “regular” aide seniority than Ms. Lemley. In support of this position, Grievant points out that the Grievance Board in Carr, Id., referred to an employee who was selected over grievant therein for one of the positions in question because the other employee had the same summer seniority, but greater regular seniority than grievant. 
 In Carr, the ALJ noted that the Board properly preferred the other employee over grievant upon that basis. However, as previously noted, Respondent in this grievance did not find a “tie” of summer seniority between the applicants based upon the seven years of service of each, and then resort to days served to break the tie, nor does W. Va. Code § 18-5-39(g) give any indication that this is the preferred method for determining seniority under such circumstances. Because the School Board in Carr, Id., chose this method to determine summer seniority, Respondent is not precluded from adopting another/different method, provided that its method results from a permissible and reasonable construction of W. Va. Code § 18-5-39(g). 
Moreover, Respondent accurately asserts that W. Va. Code §18A-4-8g(a), makes no reference to or mention of summer service personnel positions. In addition, W. Va. Code § 18-5-39(g) does not refer to regular employment dates in calculating seniority or call for application of these dates. Thus, Respondent was not required to employ this method of calculating seniority. 

Finally, with respect to Grievant’s contention that Respondent should utilize a random selection system, such as that provided for breaking seniority ties between the regular seniority dates of service personnel at W. Va. Code § 18A-4-8g(i), there is, likewise, no suggestion of or reference to a random selection system in W. Va. Code § 18-5-39(g) that would require seniority to be calculated in this fashion. 
Though the methods of determining seniority proposed by Grievant may be permissible under the pertinent language of the statute, the sole issue before the Grievance Board is whether Respondent's particular interpretation of "length of service time," to allow it to count days rather than years served in order to determine seniority is reasonable and permissible. As is the case with W. Va. Code § 18-5-39(e), the means of determining seniority in W. Va. Code § 18-5-39(g) is not apparent based upon the language of the statute. There is no meaningful distinction between the phrases “length of time,” found in W. Va. Code § 18-5-39(e), and “length of service time,” found in W. Va. Code § 18-5-39(g). Therefore, Respondent's reliance upon the Circuit Court’s opinion in Marshall County Bd. of Educ., supra, is not misplaced and the undersigned concludes that the Board permissibly construed the relevant statutory language to allow it to calculate summer personnel seniority based upon days, rather than years, served.
 
Finally, even assuming that the Board should have offered the transportation aide position at issue to Grievant, she is prohibited from receiving any back pay, because she declined the summer maintenance position Mr. Fling offered to her. Grievant never requested or received a workplace accommodation for any alleged physical limitations and failed to demonstrate that she was physically incapable of performing in that position. Moreover, as Grievant bears the burden of proof in this grievance, it was incumbent upon her to present evidence supporting her claim for back pay, but she did not do so. The only evidence of record is that Grievant refused a 2014 summer school maintenance position that would have provided her with more days of work than the position at issue.  Any claim for back pay is, therefore, denied. 
Based upon the foregoing, this grievance is DENIED.  

Conclusions of Law

1.
In a non-selection grievance, Grievant bears the burden of proving, by preponderance of the evidence, that she should have been selected for a particular position rather than another applicant. Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986); Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof. Id.  A preponderance “is generally recognized as evidence of greater weight, or which is more convincing than the evidence which is offered in opposition to it.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). W. Va. Code § 18-5-39(g) addresses summer school service personnel reductions in force and priority in re-employment. West Virginia Code § 18-5-39(g) does not define how a service employee’s prior summer service time is to be calculated for reduction in force and re-employment purposes, other than stating that the basis for such decisions must be determined by “the length of service time in the particular summer program or classification.” 

2.
 “If the statute is silent ... with respect to the specific issue, the question for the court is whether the [Board's] answer is based on a permissible construction of the statute.” Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984), Also see Keatley v. Mercer Bd. of Educ., 200 W.Va. 487, 491-92 (1997).

3.
The Board’s interpretation of the phrase “based upon the length of service time in the particular summer program or classification” in W. Va. Code § 18-5-39(g), to allow it to calculate seniority based upon the total days,  rather than years, served by its summer service personnel was both permissible and reasonable. 

4.
Grievant failed to meet her burden to prove, by a preponderance of the evidence, that Respondent violated any applicable statutes, rules, policies or procedures in connection with her non-selection for a 2014 summer school transportation aide position. 
Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County.   Any such appeal must be filed within thirty (30) days of receipt of this Decision. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.   However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also, 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE:  February 27, 2015


________________________








SUSAN L. BASILE

ADMINISTRATIVE LAW JUDGE 
� For unclear reasons, Grievant filed another grievance on June 5, 2014, with the same statement of grievance as in the June 3, 2014 filing. Both grievances have been assigned the above docket number. 





� Michelle Boise, Mary Buck and Dianne Proffitt were the other employees who were hired. It is not evident from the record whether their seniority was calculated based upon yearly or daily service in the Board’s summer school.  A record of their yearly service was provided. However, their seniority was not contested by Grievant and is not at issue.  


� The undersigned notes that Mr. Fling did not first determine that Grievant and Ms. Lemley were "tied" with seven years of summer service each, and then refer to days served to “break the tie,” but rather, simply chose to calculate seniority based upon days served in the summer program by each. 





� The Circuit Court noted that Respondent, in his sixteen "years" of experience, served a total of two hundred six days, while Ms. Young, with her thirteen "years" experience served three hundred twenty five days, giving Ms. Young one hundred nineteen days more service time than Respondent. 





� The ALJ notes in his decision that," … Mr. Blosser was selected over Grievant for the first job because of the extra one day of summer seniority he earned in 2000 by starting the job one day earlier than Grievant.”  The ALJ concludes that, "One of those employees, Mr. Blosser, began accruing his summer seniority one day earlier than the others, including grievant below, when he was called to work a day earlier in the summer of 2000, and so accumulated greater summary seniority than grievant.” 








� The other employee, Ms. Eye, “ … had greater overall seniority than Grievant but the same summer seniority, so she was also selected for the first job." When grievant and Ms. Eye applied for the position in question, they both had one short-term summer employment for the Board during the prior summer, which jobs ran consecutively, i.e., apparently began and ended at the same time.





� However, given that W. Va. Code § 18-5-39(e) does not require County  Boards of Education to calculate seniority in any particular way, based upon its plain language, the undersigned notes that this construction is not mandatory.
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