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D E C I S I O N
Ralph Pedersen, Grievant, filed this grievance against his employer the West Virginia Housing Development Fund (“HDF”), Respondent, protesting his classification, job title and the corresponding salary.  The grievance was filed on September 26, 2014 and the grievance statement provides:  

Since the retirement of the West Virginia Housing Development Fund's previous staff architect in October 2012, I have been assigned and have been performing the work of staff architect, a Grade 8 position, in addition to my work as Senior Technical Services Administrator, a Grade 6 position, without being reclassified, receiving promotion, or being compensated for the higher level of work. Senior staff at the WVHDF have repeatedly denied my requests for review and reconsideration of my position (most recently on September 10, 2014, by J. Brown) due to the additional and higher level of work responsibilities I have been performing. Further, members of senior staff subjected me to an internal investigation in retaliation for my attempts to seek a re-evaluation of my employment position and appropriate compensation based on work responsibilities, qualifications and experience.

The relief request sought:
Reclassification and promotion to a staff position commensurate with qualifications, experience, and work responsibilities, with appropriate adjustment of compensation, as outlined in the WVHDF Employee Manual ("Basis of Determining Pay" page 29) in effect in October 2012; back pay for the difference between the amount of compensation that should have been paid for the Grade 8 position and the amount actually paid, for the period starting November 1, 2012, to the current date; payment to the WV Public Employees Retirement System equal to the difference between what should have been paid into PERS for the higher compensation level and what was actually paid, based on the adjustment in compensation from November 1, 2012, to the present.

A level one conference commenced on October 29, 2014.  The grievance was denied at that level on November 17, 2014.  At level one of the grievance process, HDF Acting Executive Director Erica Boggess concluded:

 Following each of your requests, HDF management including your direct and indirect supervisors, Human Resources, and I have reviewed your job functions and salary level. While you are a licensed architect, plan reviews do not require an architect. Such reviews can also be completed by a professional engineer or an individual that has passed the test to be a certified plans examiner. Your salary is determined by the job responsibilities that you perform and not by the credentials you hold, especially where those credentials are not required for your job responsibilities.  The HDF does pay your annual licensing fees, as it does for all other professionally licensed staff including staff attorneys and certified public accountants. You presented no new information during the Level 1 Conference that would justify a promotion or pay increase at this time.  
R Ex 10
Grievant appealed to level two on November 26, 2014, and a mediation session was held on January 6, 2015.  Grievant appealed to level three, and a level three hearing was held before the undersigned Administrative Law Judge on April 6, 2015, at the Grievance Board’s Charleston office.  Grievant appeared in person with counsel, Gregory Schillace of Schillace Law Office.  Respondent was represented by counsel, Erin Magee, Jackson Kelly PLLC, and Kristin Shaffer, HDF’s legal counsel.

This matter became mature for decision upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on or about May 15, 2015.  Both parties submitted fact/law proposals. 
Synopsis
Grievant is employed by Respondent in a position designated as a Senior Technical Services Administrator, pay grade 6.  He seeks to have the position recognized as a Managing Director - Architectural & Technical Services, pay grade 8.  Management personnel reviewed and assessed Grievant’s position and salary multiple times before this proceeding and on occasion Grievant received salary increases.  Respondent maintains that Grievant’s position is lawfully classified. 
While Grievant is a licensed architect, the job responsibilities that he is required to perform does not require said credentials to perform the job duties.  Grievant failed to establish by a preponderance of the evidence that Respondent violated any section of West Virginia Code or acted in an arbitrary or capricious manner.  Grievant did not demonstrate that Respondent’s classification decision is clearly wrong and/or he should be compensated as a Managing Director.  Accordingly this grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Through a variety of federal and state programs, the West Virginia Housing Development Fund (HDF), Respondent, makes funding available for developers to build properties that are able to serve low income populations.
  Respondent is not involved in the design or construction of the housing facilities, but provides technical expertise during portions of the project proposal and development stage to protect its investment and ensure that construction complies with various program and contractual requirements.   R Ex 20
2. Respondent (HDF) is a quasi-public agency that participates in the Public Employees Retirement System and in the Public Employee Grievance process. However, Respondent’s employees are not civil servants but, instead, are employed “at will.”  HDF adopts its own job descriptions and pay grades, independent of the State Division of Personnel.
3. Grievant was hired on January 5, 2010 as a Technical Service Administrator (Staff Inspector).  Grievant’s initial salary was set at one pay increment above the grade 6 minimum. 
4. Grievant is currently employed by Respondent as a Senior Technical Services Administrator with a HDF salary level of grade 6, which has no maximum salary amount - only a minimum.   SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1Grievant is a licensed architect.
5. Grievant is not the only staff inspector currently employed by Respondent. 
6. Grievant’s original job description (G Ex 1 and R Ex 12) reads:

TECHNICAL SERVICES ADMINISTRATOR

Multi-Family and Community Development & Technical Services Division

Summary:

Performs highly skilled work involving the inspection of building construction, housing and building rehabilitation, existing rental housing and evaluates structures for eligibility or suitability for occupancy under current federal affordable housing programs and Fund-operated, administered and/or serviced programs. Performs detailed work involving the application of State or federal labor standards, including the provisions of Davis-Bacon prevailing wage rates. Performs or assists with environmental reviews complying with the provisions of the National Environmental Policy Act. Exercises independent, sound judgment. The Inspector operates under the supervision of the Manager of Construction and Technical Services.

Examples of Work:

Conducts review inspections of single-family owner-occupied homes, REO inventory, multi-family rental projects, water, sewer, economic development, and land development;

Prepares cost estimates, site feasibility studies, assists with construction management, files written reports, determines conformity to plans and specifications, conformity to safety regulations, resolves problems with federal regulations, HDF requirements, codes and ordinances, inspects for disbursements, verifies compliance with wage requirements, prepares environment assessments, reviews lead based paint reports;

Provides detailed information about federal, State, and local code requirements to owners, tenants, Housing Development Fund staff, program applicants, communities, or others as requested;

Reviews plans, specifications and cost estimates for conformance to applicable building code and programmatic requirements;

Upon request, visits Single Family REO to determine current condition and status;

Other duties may be assigned.

Supervisory Responsibilities: (If Applicable) 

N/A

Qualifications:

Must be a certified IBC/IRC inspector in one or more functional inspection areas, a qualified HUD Housing Quality Standards Inspector, or the ability to acquire one or more of these credentials; a thorough knowledge of the HUD environmental review process based on the National Environmental Policy Act; State and federal labor standards including Davis-Bacon and other related Acts; and the Lead-Based Paint Hazard Reduction Act. Thorough knowledge of design, specifications and plans, and cost analysis in their application to varying levels of construction, rehabilitation, and major repairs. Ability to detect foundation and structural defects, inadequate materials or workmanship, and other discrepancies and to suggest corrective measures; ability to develop and maintain effective working relationships with contractors, owners, and agency representatives, as well as the general public. Ability to organize and coordinate site activities and provide technical assistance to all involved parties, including design and development of specifications to facilitate proper correction of deficiencies. Excellent written and verbal communication skills. Functional knowledge of the use of computers for communications and analysis. Have good working knowledge of all IBC/IRC building codes. Have initiative, integrity, and good judgment.

Education and/or Experience:

Certification in a minimum of one functional area as a IBC/IRC Inspector, a qualified HUD Housing Quality Standards Inspector, or the ability to acquire one or more of these credentials. Certification or training as a Lead-based Paint Inspector or Risk Assessor preferred. College degree preferred.

7. There are three Staff Inspectors currently employed by Respondent.  They are generally assigned different areas of the State.  Their duties are typically as described in the preceding finding of fact, they perform inspections of new construction and rehabilitation properties the agency is lending money.  Plan reviews
 are part of the job functions for Staff Inspectors.  The position as identified does not require the individual holding that position to be a certified architect.  The agency is of the opinion that a Staff Inspector must be a certified IBC/IRC inspector in one or more functional inspection areas.
8. During the interview process, HDF personnel informed Grievant that his qualifications exceeded those required for the position.  

9. The other two Staff Inspectors employed by Respondent are John Ballard and Hunter Hoffman.  Both conduct plan reviews, including those for multi-family units, inspect projects and monitor cost compliance.
10. Grievant’s current job title, within the Technical Service Administrator classification, is Senior Technical Service Administrator.  The job description to reflect this title provides: 
SENIOR TECHNICAL SERVICES ADMINISTRATOR

Multi-Family and Community Development & Technical Services Division

Summary:

Performs highly skilled work involving the inspection of building construction, housing and building rehabilitation, existing rental housing and evaluates structures for eligibility or suitability for occupancy under current federal affordable housing programs and Fund-operated, administered and/or serviced programs. Performs detailed work involving the application of State or federal labor standards, including the provisions of Davis-Bacon prevailing wage rates. Performs or assists with environmental reviews complying with the provisions of the National Environmental Policy Act. Exercises independent, sound judgment. The Inspector operates under the supervision of the Manager of Construction and Technical Services.

Examples of Work:

Conducts review inspections of single-family owner-occupied homes, REO inventory, multi-family rental projects, water, sewer, economic development, and land development;

Prepares cost estimates, site feasibility studies, assists with construction management, files written reports, determines conformity to plans and specifications, conformity to safety regulations, resolves problems with federal regulations, HDF requirements, codes and ordinances, inspects for disbursements, verifies compliance with wage requirements, prepares environment assessments, reviews lead based paint reports;

Provides detailed information about federal, State, and local code requirements to owners, tenants, Housing Development Fund staff, program applicants, communities, or others as requested;

Reviews plans, specifications and cost estimates for conformance to applicable building code and programmatic requirements;

Upon request, visits Single Family REO to determine current condition and status; 

Other duties may be assigned.

Supervisory Responsibilities: (If Applicable)

N/A

Qualifications:

Must be a certified IBC/IRC inspector in one or more functional inspection areas, a qualified HUD Housing Quality Standards Inspector, or the ability to acquire one or more of these credentials; a thorough knowledge of the HUD environmental review process based on the National Environmental Policy Act; State and federal labor standards including Davis-Bacon and other related Acts; and the Lead-Based Paint Hazard Reduction Act. Thorough knowledge of design, specifications and plans, and cost analysis in their application to varying levels of construction, rehabilitation, and major repairs. Ability to detect foundation and structural defects, inadequate materials or workmanship, and other discrepancies and to suggest corrective measures; ability to develop and maintain effective working relationships with contractors, owners, and agency representatives, as well as the general public. Ability to organize and coordinate site activities and provide technical assistance to all involved parties, including design and development of specifications to facilitate proper correction of deficiencies. Excellent written and verbal communication skills. Functional knowledge of the use of computers for communications and analysis. Have good working knowledge of all IBC/IRC building codes. Have initiative, integrity, and good judgment.

Education and/or Experience:

Certification in a minimum of one functional area as a IBC/IRC Inspector, a qualified HUD Housing Quality Standards Inspector, or the ability to acquire one or more of these credentials. Certification or training as a Lead-based Paint Inspector or Risk Assessor preferred. College degree preferred.

11. Grievant is compensated at a rate higher than the other two staff inspectors.  The amount of his compensation ranges from 10% to 18% above that of the other two inspectors. 
12. Grievant performs one additional duty not generally performed by the other two inspectors.  The review of multi-family plans is primarily performed by Grievant.  This task is recognized as a perspective task within the Technical Service Administrators classification. 
13. The job title of Anand Chaturvedi was Managing Director–Architectural & Technical Services, he was Respondent’s Staff Architect who retired on October 31, 2012. 
14. Respondent decided to eliminate the Staff Architect position after the retirement of Mr. Chaturvedi, who had been with the HDF for over 37 years.
15.  Respondent did not hire someone to specifically replace Mr. Chaturvedi, and a number of his responsibilities were absorbed by others.
16. The Staff Architect job references conducting plan reviews and assisting with coordination of draw requests. However, the Staff Architect job includes multiple other functions that are above and beyond both those identified in Grievant’s job description and the tasks that Grievant currently performs
. For example the Staff Architect position included a supervisory role responsible for oversight of four, the staff inspectors and Grievant’s direct supervisor. 
17. Respondent has reviewed Grievant’s job duties and salary several times since the time that Staff Architect Chaturvedi retired. Grievant was specifically informed that there was no need or intent by the agency to further employ a Staff Architect. R Ex 9 

18. On or around October 2, 2012, Grievant met with Steve Fisher, Deputy Director – Program Operations, regarding his job responsibilities and compensation. At that time, Grievant was informed that Mr. Chaturvedi would not be replaced and that Grievant’s position and salary would remain the same.
19. On or around March 6, 2013, Grievant had a follow up meeting with Mr. Fisher, who again advised that, for business reasons, the agency would not be filling the Staff Architect position and that Grievant’s job description reflected his current position. 
20. Grievant sent a memo dated April 2, 2013 to Adola Miller, Senior Director - Human Resources and Communication, and asked for a review of his compensation.  Respondent reviewed Grievant’s position and compensation. 
21. Mr. Fisher discussed the issue with John Welch, (then Grievant’s supervisor) who did not believe that Grievant was performing the duties of the former Staff Architect, but did recommend a salary increase. 
22. In 2013, approximately June 1, Grievant was granted a pay increase.  This pay increase was in the amount of $4,992 (or 11%) to reflect some difficult work assignments with plan reviews, cost certification and wage interviews for HUD compliance.  G Ex 4; R Ex 3 
23. In October 2013, Grievant approached Acting Executive Director Erica Boggess with concerns about what he characterized as “job creep.”  At that time, Mr. Fisher again met with Mr. Welch to discuss Grievant’s job responsibilities and involved Taran Wolford, from the HDF’s Human Resources Department, in the process.  It was concluded that Grievant, Mr. Ballard and Mr. Hoffman were all capable of performing all of the responsibilities of the Staff Inspector position and did so.  Mr. Fisher also noted that the HDF had only one USDA - insured project in development and that while the USDA preferred having a certified architect review plans, it did not require one to do so and, even if it did, one project was not enough to justify reinstating the Staff Architect position.  See R Ex 5
24. Mr. Fisher, Ms. Wolford, and Ms. Boggess concluded that Grievant was appropriately classified and compensated. 
25. In a November 12, 2013 Memorandum, Ms. Boggess explained:

In October you met with me to discuss your current assignments, increased workload and reasons why you were again requesting a salary evaluation. Following our conversation, I asked Human Resources and Steve Fisher, Deputy Director, to carefully review your current job description in comparison with the work you had recently been assigned by your supervisor, John Welch, including assisting the HOME program with Environmental Assessments.

Human Resources held several discussions with myself, Steve and John to determine the current workflow of the department along with projected needs and desired direction of our multifamily business. Based on these discussions and present federal regulations for multifamily plan reviews, it has been concluded that the current projects being financed by the Fund may not require the review of a licensed Architect nor is there sufficient project volume to support the need for a licensed Architect on staff at this time. Although the USDA "would prefer" the review of multifamily plans and specifications by a Fund licensed Architect, again it is not a program requirement. Plan reviews may be completed by licensed architects, professional engineers and certified plan examiners. Fund staff will be working to complete various plan examiner certifications in the very near future.

We attempted to involve the technical services staff with Environmental Assessments and I understand your supervisor adjusted a portion of your inspection responsibilities to other inspectors within the department. Moving forward, alternative Fund staff will be trained to complete Environmental Assessments so the inspection and plan review workload may be distributed appropriately among the four technical service employees. I have also taken into consideration that both John Welch and Hunter Hoffman are preparing to test for additional credentials and certifications within the next couple of months which will allow them to complete the same plan reviews currently being assigned only to you.

Ralph, there is no question of the quality work you produce for the Fund; you are a valued contributor to our inspections team. However at the present time, especially after receiving a two increment increase less than six months ago, I cannot recommend a salary increase or promotion to staff Architect as all indicators and regulations have not supported the need for one with our current developments. In the future, should our focus shift and new multifamily projects emerge then the Fund will certainly be open to re-evaluating the need for a licensed Architect.

R Ex 6

26. Joshua Brown, Managing Director, Asset Management & Technical Services, assumed responsibility for supervision of Staff Inspectors.  Soon thereafter, Grievant approached him about his salary and job title.  
27. Managing Director Brown investigated Grievant’s concerns and reached a conclusion on the issue, which was the same conclusion as previously reached by several other administrative personnel.  Director Brown further wrote a September 10, 2014 Memorandum. R Ex 9  Mr. Brown noted:

On the above date I met, with Mr. Pedersen in my office to discuss my findings related to my agreement to review his duties and related compensation which stemmed from his July complaint. I began by informing Ralph that it was my understanding that the only duties that he was performing that are above and beyond that of the other inspectors is that he conducts the multi-family plan reviews. I asked if that was accurate and Ralph agreed that this is the case. I then informed Ralph that I also compared his rate of pay with that of the other two inspectors and determined that he is already paid approximately 10% above the other two and further that I felt that was appropriate for the one task that he performed that is different than theirs.

Ralph explained that he felt that his years of experience, quality of work and advanced certifications warranted a higher rate of pay. He also indicated that when he was hired he was informed that his starting salary was higher than the minimum due to his experience and qualifications and that he was promised that he would be able to transition into the position of staff architect upon the retirement of the then occupant of that position. He also stated that he feels that; he has been asked to do the work that was previously done by the staff architect and is not being compensated for it.

I explained that the decision on whether to fill the staff architect position or to do away with it was made prior to my arrival.  However, given my current assessment it is apparent that a full time staff architect is not needed and that the duties of that position were dispersed throughout, the organization. One of those duties, the review of multi-family plans, was given to Ralph and that is the only additional duty he is performing.  For that additional duty he is being compensated at approximately 10% higher than the other inspectors.

I informed Ralph that I appreciate his work and the fact that I can depend on him to be thorough and clear in his reviews and reporting.  I explained that I am sorry that we do not agree on this issue but that this is my assessment of the situation.

28. Despite a recognized wage freeze at West Virginia Housing Development Fund (HDF) Grievant has received several positive (increases) adjustments to his salary.  These salary increases were represented to be:
April 2010   $1,200


April 2011   $1,200

May 2011   $2000


April 2010   $1000
April 2013   $1000


June 2013   $4,992


Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
 SEQ CHAPTER \h \r 1Grievant maintains that he has been assigned and performs duties beyond that which is designated work assigned to a Technical Service Administrator.  Grievant asserts that the work that he has been assigned is appropriately classified as a Managing Director - Architectural & Technical Services.  Grievant asserts his position is misclassified and contends that he, among other duties, has assumed a more significant role {Staff Architect} and believes that his job title and compensation should reflect that work.  Grievant’s burden is to prove by a preponderance of the evidence that Respondent’s decision regarding his classification and salary was clearly wrong or was made in an arbitrary and capricious manner.  
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). 
 SEQ CHAPTER \h \r 1In order to prevail upon a claim of misclassification, a Grievant must prove by a preponderance of the evidence that his duties for the relevant period of time more closely match those of another cited classification specification than the classification to which he is currently assigned.  See generally, Hayes v. W. Va. Department of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989).  Grievant has not met this burden. 
Respondent’s Staff Architect retired on or about October 31, 2012.  Among other contentions Grievant avers that from November 1, 2012 until January 2015, he was the only employee with sufficient license to perform multi-family and building plan reviews. The instant Grievant’s interpretation of facts is not established to be the same as an accurate reading of relevant event(s).  The performance of multi-family and building plan reviews is clearly set forth as a function of a staff inspector, see applicable job descriptions both Senior and Technical Service Administrator, infra.  The performance of this duty does not establish Grievant’s contention that he is misclassified. 
 SEQ CHAPTER \h \r 1On or about May 18, 2013, Grievant’s direct supervisor, John Welch, recommended to Steve Fisher, the Deputy Director of Program Operations, that Grievant be compensated for the use of his services as a registered architect.  The initial request submitted was rejected with the supervisor being required to submit a more detailed memorandum regarding the request.  Later that same day, on May 18, 2013, Grievant’s supervisor, submitted a more detailed explanation of the work being performed by Grievant (Document of record in both Grievant’s and Respondent’s exhibits).   SEQ CHAPTER \h \r 1Grievant was given an increase in compensation; however, this compensation does not concede nor prove the contention that Grievant is performing the duties of a Managing Director or functioning as the Staff Architect.  
The Managing Director - Architectural & Technical Services, (Staff Architect) job includes multiple other functions that are above and beyond both those identified in Grievant’s job description and the functions that Grievant performs.  The Staff Architect position being discussed included a supervisory role responsible for oversight of four Staff Inspectors, including Grievant and his direct supervisor.  This supervisory function/role is currently being adequately performed by another employee.
  Respondent has reviewed Grievant’s job duties and salary no less than four times since the time that Mr. Chaturvedi retired.   SEQ CHAPTER \h \r 1The performing of a duty not previously done, but identified within one’s own class specification does not traditionally trigger reclassification or a significant adjustment in compensation. Respondent determined that the duties Grievant performed justified a 11% salary increase in 2013.  However, these duties do not constitute a significant change in the kind of duties Grievant performed.

Grievant’s opinion of what duties he is required to perform beyond the job duties of Senior Technical Services Administrator and what are actually duties of a higher job classification are not synonymous.  Grievant has not established he is performing duties beyond his recognized job classification.  
Grievant conceded that he does not design, plan, develop or create buildings.  Grievant does not certify or “sign off” on any plans in his capacity as an architect.  Respondent’s Staff Inspectors do not enforce building codes or other laws or ordinances; they simply monitor compliance with program and contractual requirements. R EX 2 Respondent had decided to eliminate the Staff Architect position.  It was recognized and explained that that current staff inspectors are capable of performing plan reviews, including those for multi-family units, inspect projects and monitor cost compliance as currently positioned.  Except for isolated events, work is divided among the three Staff Inspectors geographically.  Generally, Grievant handles projects in the Northern part of the State, while the other two cover Southern West Virginia.
 (a good faith attempt is put forth to divide the work equitable).  While Grievant is paid significantly more (18%) than the other two Staff Inspectors, according to Managing Director Brown, there is no substantive difference between the work products that the three produce. 
Grievant has not established a significant change in the kind of duties he performs. Grievant has received salary increases throughout his tenure with the agency. Nevertheless, Grievant is unsatisfied with his level of compensation, this is unfortunate.
  Grievant is desirous of an increase in his salary.  This desire is not a unique or unprecedented grievance issue. The Grievance Board's role is not to act as an expert in matters of classification of positions, job analysis, and compensation schemes.  Rather, the role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion.  If a grievant can demonstrate his or her classification was made in an arbitrary and capricious manner or was an abuse of discretion, then he or she has met the required burden of proof.  It is fair to say that a grievant challenging his classification has an uphill battle. See W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993).  Grievant has not met his burden of proof.
Respondent’s determination regarding the classification of Grievant’s position is supported by the evidence.  Grievant is an architect, however, the mere fact that he holds said credentials and the knowledge of that profession does not mandate he is entitled to the Staff Architect position or a salary comparable to the individual who formerly held that position (particularly given that the retiree had 37 years tenure).  Grievant does not perform the job duties of the eliminated Staff Architect position.  Grievant has failed to identify and establish that he is and/or was required to perform job duties to any significant degree beyond that of a Senior Technical Services Administrator.  He also failed to establish by a preponderance of the evidence that he is entitled to additional compensation.  Grievant did not establish he was performing the duties of Managing Director and/or he should be recognized as the Staff Architect.  Grievant has failed to establish that he is required to perform the duties of higher job classification.
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in non-disciplinary matters rests with the Grievant to prove by a preponderance of the evidence that the elements of the action. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  
2. In a misclassification grievance, the focus is upon the grievant’s duties for the relevant period, and whether they more closely match those of another cited classification specification than the classification to which he is currently assigned. See generally, Hayes v. W. Va. Dep't of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989)  

3.  SEQ CHAPTER \h \r 1The key to the analysis is to ascertain whether Grievant’s current classification constitutes the “best fit” for his required duties.  Simmons v. W. Va. Dep’t of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991); Propst v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 93-HHR-351 (Dec. 3, 1993).

4. Grievant did not demonstrate that the classification he identified was a better fit for his position’s duties than the classification determination of the employing agency, Respondent.

5. Employees have a substantial obstacle to overcome when contesting their classification, as the Grievance Board’s review is supposed to be limited to determining whether or not the agencies actions in classifying the position were arbitrary and capricious.  W. Va. Dept. of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993). 

6.  SEQ CHAPTER \h \r 1An action is arbitrary and capricious if the agency making the decision did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion.  See, Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996). 

7. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re: Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)); Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204 (2007).

8.  SEQ CHAPTER \h \r 1Grievant did not demonstrate that Respondent violated any statute, rule, regulation, policy, practice, or that he was otherwise entitled to additional compensation and/or have his position reclassified. 

9. Grievant was unable to prove by a preponderance of the evidence that the classification decision for his position was clearly wrong or arbitrary and capricious. 

Accordingly, this grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  August 19, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievant’s initial statement raises a claim of retaliation; Grievant did not introduce any evidence related to this allegation. This was noted and acknowledged at the level three hearing.  The undersigned finds this portion of the grievance to be abandoned; it will not be addressed further. 


� The West Virginia Housing Development Fund (“HDF”) lends money for the construction of affordable housing throughout the State of West Virginia. 


� It was provided that a plan review is a review of the planned documents to make sure the projects being built will stand good for the loan to be provided by the agency.  Level three testimony of Joshua Brown. 


� The job specification for the Managing Director - Architectural & Technical Services (Staff Architect) is a part of the record. G Ex 2 and R Ex 15 


� In addition to other roles at the HDF, Joshua Brown, Managing Director, Asset Management & Technical Services, is responsibility for supervision of Staff Inspectors.  


� It is acknowledged that in the past, Inspectors would work outside of their region when the workload required.  However, since taking responsibility for the department in June 2014, Mr. Brown has strived to fairly allocate the same work between the three.  


� Salaries may be affected by numerous factors not exclusively limited to experience and training. Pay differences may be “based on market forces, education, experience, recommendations, qualifications, meritorious service, length of service, availability of funds, or other special identifiable criteria that are reasonable and that advance the interest of the employer.” Largent v. W. Va. Div. of Health and Div. of Pers., 192 W. Va. 239, 452 S.E.2d 42 (1994).
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