THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
BRIAN P. DOUGHTY


Grievant,

v.






Docket No. 2015-0865-DVA
DEPARTMENT OF VETERANS ASSISTANCE,



Respondent.

DECISION
Grievant, Brian P. Doughty, filed an expedited level three grievance
 dated February 9, 2015, against his employer, Respondent, Department of Veterans Assistance (“DVA”), stating as follows: “I was left in my probation stage for unwarned and fabrications of the truth, which can be verified by witnesses.”  As relief sought, Grievant asks “[d]isciplinary actions or possible termination of ‘CEM ADMI,’ 9 [months] insurance continued, back pay, my job back if possible, firing expunged from my state record.”
  
The level three hearing was conducted on May 19, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Mark S. Weiler, Assistant Attorney General.  This matter became mature for decision on June 29, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
 
Synopsis

Grievant was employed by Respondent as a groundskeeper.  Grievant was dismissed from employment within his six-month probationary period following altercations with his supervisor and the Cemetery Administrator. However, in the dismissal letter, the Cemetery Administrator cited both performance issues, as well as misconduct, including insubordination, as the reason for Grievant’s dismissal.  Grievant denies Respondent’s claims.  As Respondent’s allegations of insubordination and misconduct were significant factors in the decision to dismiss Grievant, the undersigned concludes that the dismissal was for misconduct, rather than performance; therefore, Respondent bears the burden of proof in this grievance.  Respondent proved by a preponderance of the evidence that Grievant engaged in insubordinate conduct toward his supervisor and the Cemetery Administrator, and that Grievant’s dismissal was warranted.    Therefore, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant was employed by Respondent as a groundskeeper at the Donel C. Kinnard Memorial State Veterans Cemetery in Kanawha County, West Virginia.  Grievant began working at the cemetery on October 16, 2014, and was still within his six-month probationary period when he was dismissed from employment.  

2.
Larissa Wines is employed by Respondent as the Administrator of the Donel C. Kinnard Memorial State Veteran’s Cemetery.  Ms. Wines is classified as an Administrative Services Manager 1.


3.
Kevin Garrett is employed by Respondent as a “foreman”, or Maintenance Supervisor, at the Donel C. Kinnard Memorial State Veterans Cemetery (“Cemetery”).
  Mr. Garrett was Grievant’s immediate supervisor.  Mr. Garrett reports to Ms. Wines.

4.
In addition to Grievant, Ms. Wines, and Mr. Garrett, only two other people were employed at the Cemetery during the time relevant herein: Corey Collins, groundskeeper, and Jamie Cochran, Ms. Wines’s assistant. 

5.
Ms. Wines and Ms. Cochran work in the administrative building at the Cemetery.  Grievant, Mr. Garrett, and Mr. Collins were based in the maintenance complex and worked on the Cemetery grounds.

6.
On October 22, 2014, Mr. Garrett completed an initial Employee Performance Appraisal (“EPA-1”) for Grievant.
  The EPA-1 set out the following as essential duties and responsibilities of his job:  “[m]aintain cemetery grounds, keeping the site up to NCA
 standards, including but not exclusive of lawns, shrubbery, trees, and other landscape areas; assist in interment or inurnment of deceased veterans, using heavy equipment as well as tools; assist the Maintenance Supervisor in maintaining equipment, such as monthly or hourly maintenance or minor repairs; maintain all janitorial responsibilities, such as cleaning floors, washing windows, cleaning bathrooms and/or replacing all paper products, on a daily and/or weekly basis; educate self in the standards held by the NCA for the maintenance of cemetery grounds; other duties as assigned.”  Further, in the EPA-1 section entitled, “Performance Standard and Expectations: Objectives to be accomplished during this rating period,” the following were listed:  “[f]amiliarize self with the standards set forth by the NCA; attend training as provided by the State of WV deemed necessary by the Supervisor; follow all rules and regulations set forth by the NCA, Cemetery Administrator and Supervisor; maintain the janitorial duties as directed by the Supervisor; maintain grounds in conjunction with landscaping contractor; and, other duties as assigned.”  Grievant and Mr. Garrett signed this EPA-1 on October 22, 2014. 

7.
While not specifically identified in his EPA-1, one of Grievant’s primary responsibilities was to install headstones for the graves.  Grievant and Mr. Collins worked together to install the headstones.  Mr. Garrett trained Grievant and Mr. Collins on the procedure for installing the headstones, as dictated by the NCA standards.  The NCA sets forth specific rules and guidelines for the installation of headstones, among other things, and evaluates cemetery performance each year.  

8.
Respondent received a $14 million Veterans Cemetery Grant from the U.S. Department of Veterans Affairs for funding the Donel C. Kinnard Memorial State Veterans Cemetery.  A condition for receiving this grant was that the cemetery would be “maintained and operated in accordance with the operational standards and measures of the National Cemetery Association.”
  If Respondent fails to operate the Cemetery in this manner, it could be required to pay back the $14 million.
  Respondent’s goal is for the Cemetery to attain National Shrine status, which also requires NCA compliance.  

9.
Over the course of his employment with Respondent, Grievant had some disagreements with Mr. Garrett and Ms. Wines over the installation of headstones, a process that is dictated by the NCA standards.  They explained to Grievant that they could not change the standards and had to follow the same as written, but such did not satisfy him.  Grievant continued to argue about how to install the headstones.  While Respondent introduced no NCA standards into evidence, testimony offered suggested that they require things such as the installation of headstones within a certain time period following an interment/inurnment, and that the headstones be installed in straight lines, a specific distance apart.

10.
Cemetery management requires groundskeepers to wear navy blue uniforms.
  The uniforms are provided to the employees.  However, probationary employees required to wear used uniforms.  When an employee attains permanent status, Cemetery management orders new, personalized uniforms for the employee.  
11.
Grievant did not wear the required uniform for employees at the Cemetery during his employment.  When presented with the used uniforms from which he was to select the ones he would use, Grievant asserted that none of the used uniform shirts fit him.  Grievant, apparently, found at least one pair of the used uniform pants that he could wear.  Grievant informed Mr. Garrett and Ms. Wines that none of the shirts fit him.  Grievant asked if he could have the used uniform shirts altered, but was told no.  Therefore, without permission or authorization from anyone, Grievant purchased navy blue t-shirts and sweatshirts, and wore the same to work with his uniform pants.   Mr. Garrett and Ms. Wines spoke to Grievant about his refusal to wear the uniform shirts a few times, but Grievant would only assert that none of the shirts fit, and continued to wear his own navy blue clothing.
12.
It is unclear from the record whether Grievant tried on the used uniforms before asserting that none fit.   The evidence suggests that, at some point, Grievant tried on the uniforms in the presence of Mr. Garrett and, possibly, Ms. Cochran, but refused to do so in the presence of Ms. Wines.  While it appears that none of the uniform shirts were Grievant’s exact size, most being too big, Grievant could have made do with some of them for the duration of his probationary period.

13.
On January 15, 2015, three months after Grievant was hired, Ms. Wines issued a memo to the Cemetery staff entitled “Appropriate Work Attire.”  This memo sets forth the rules for appropriate work attire for the office staff and the grounds and maintenance staff.  Regarding the grounds and maintenance staff work attire, the memo states, in part, as follows: “[t]he standard blue uniform, provided by the state, will be worn at all times, with a plain black, white, olive green or blue t-shirt underneath.  Uniform shirt will be tucked in and a black belt, provided by the state, will be worn at all times.  Steel toe boots, provided by the state, will be worn at all times . . . .”
  
14.
Grievant was observed smoking cigarettes while operating Cemetery equipment and the Cemetery vehicle.  Also, Grievant was seen flicking a cigarette into a nearby creek.  Thereafter, Grievant was told to cease such behavior.  No policies regarding smoking were introduced into evidence, and nothing was introduced into evidence to suggest that Grievant acknowledged receipt of any such policy.  
15.
During the little over 90 days Grievant was employed at the Cemetery, Mr. Garrett reviewed Grievant’s performance three times.  These reviews were conducted at the 30, 60, and 90 day marks of Grievant’s employment.  Mr. Garrett drafted a short memo for each review, signed the same, reviewed them with Grievant and had Grievant sign, then forwarded to Ms. Wines.  It is noted that Grievant was given a copy of each memo, as well.  Ms. Wines asserts that these memos were mere communications between Mr. Garrett and her, and were not employee performance evaluations.
  

16.
The first memo from Mr. Garrett to Ms. Wines regarding Grievant’s performance was dated November 17, 2014, and states as follows:  

“*Displays a willingness to attempt any job assigned to him.

*He continues to work hard and doing a good job.

*He continues to arrive at work in a timely fashion.

*Brian is a good team leader.”


17.
The second memo from Mr. Garrett to Ms. Wines regarding Grievant’s performance is dated December 17, 2014, and states as follows:

Brian is a hard worker, interacts with the public well and has shown good leadership skills.  His upkeep and maintenance of equipment is highly commendable with bringing the equipment and documentation up to federal standards.  

Wreaths Across America, an important event at the cemetery, was on 12/13/14.  Brian maintained his professionalism and hardworking standards that was necessary for such an important event.

Brian needs to use his chain of command for questions, concerns and complaints.  Brian needs to read the Operational Standards & Measures and the Organizational Assessment & Improvement to further his understanding of why the cemetery operates as it does.
  


18.
The third memo from Mr. Garrett to Ms. Wines regarding Grievant’s performance is dated 1/14/15, and states as follows: “Brian is a hard worker and self motivator to the team.  Brian contineues (sic) to arrive at work on time and good employees (sic).  And it’s been (sic) good 90 days working and training with Mr.Doughty.”
  

19.
In his memos to Ms. Wines, Mr. Garrett intentionally focused only on the positive aspects of Grievant’s performance.  None of the negative aspects of his performance or conduct are noted in these memos, such as the smoking, the uniform issues, or the disagreements over how to install headstones.  Mr. Garrett explained that he did not want to interfere with Grievant’s livelihood, and just wanted to get him through his 90 days.  Further, Mr. Garrett did not want to write Grievant up for his behavior; Mr. Garrett preferred to talk to Grievant to try to resolve any issues, so that is what he did.
 

20.
At no time did Mr. Garrett or Ms. Wines use the Division of Personnel’s EPA-2 to address any problems they found with Grievant’s performance.  
21.
On January 23, 2015, Grievant argued with Mr. Garrett over a Job Content Questionnaire (“JCQ”) he was given that day to sign.  Grievant’s complaint was that the description of his job as written in the JCQ was not an accurate reflection of his actual job duties and responsibilities.  The exchange became heated.  Grievant used profanity toward Mr. Garrett, then proceeded to sign his name on the form at every signature line, even those reserved for others to sign.  After all of this, Grievant handed the JCQ to Mr. Garrett.

22.
On January 26, 2015, Grievant arrived at work to find a member of the honor guard for a funeral being held that morning waiting outside the administration building.  Neither Ms. Wines nor Ms. Cochran had arrived at work at the time.  Grievant unlocked the building, and allowed the honor guard member to enter.  Grievant made coffee then left the honor guard member unattended in the building.  The honor guard members are not employees of the Cemetery or the State; they are volunteers.  When Ms. Wines arrived that morning, she found the honor guard member eating a sandwich in the conference room.  He was the only person in the building at that time.  
23.
While in the administration building that morning, the honor guard member had access to the area around Ms. Cochran’s desk, a hallway, and a conference room; however, records containing personally identifiable information (“PII”) kept at the building were in a separate locked room.
  There was no indication that the honor guard member did anything improper while he was in the building alone, and such has not been alleged.
  

24.
Later on January 26, 2015, Grievant received a written reprimand for leaving the honor guard member in the administration building alone, his conduct toward Mr. Garrett regarding the JCQ, refusing to wear the required uniform, smoking while operating equipment, and for being “continuously argumentative with his supervisor and the cemetery administrator about how things are run at the cemetery and why we follow the federal rules and regulations set forth by the National Cemetery Administration (NCA).” Mr. Garrett, Ms. Wines, and Grievant signed the reprimand this same day.
  

25.
Grievant submitted to management his written response to the reprimand which stated as follows:  “1. Was not told that I could not leave the building by my supervisor; 2. Was not exspalined (sic) to me by my supervisor; 3. Never was given uniforms-was told to try on uniforms from employees that are no longer here; 4. Was not told that I could not smoke while performing my duties.”
  Grievant did not file a grievance over this reprimand.

26.
On January 28, 2015, Ms. Wines went to the maintenance building to look at the available uniforms and have Grievant try them on so that she could purchase uniforms.  Grievant yelled at Ms. Wines and refused to try on the uniforms again.  Grievant accused Ms. Wines of harassment and threatened to take actions against her.  However, Grievant did manage to yell to her that he needed a size Medium Extra Long.  
27.
By letter dated January 29, 2015, Ms. Wines terminated Grievant’s employment with the cemetery citing misconduct, insubordination, failure to follow proper safety and security measures, unwillingness to wear the required uniform, and smoking while performing his duties.  Ms. Wines also cites the incidents occurring on January 23, 2015, January 26, 2015, and January 28, 2015.

 
Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).  Grievant “is required to prove that it is more likely than not that his services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  
However, if a probationary employee is terminated on the grounds of misconduct, the termination is disciplinary, and the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  See Cosner v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 08-HHR-008 (Dec. 30, 2008); Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See also W. Va. Code ST. R. § 156-1-3 (2008).  See also Lott v. Div. Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999).  


 . . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

The Division of Personnel’s administrative rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” W. Va. Code ST. R. § 143-1-10.1(a) (2008). The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” Id. A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. Id. at § 10.5(a). Therefore, the Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. See Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  Further, 
[a] probationary employee is not entitled to the usual protections enjoyed by a state employee. The probationary period is used by the employer to ensure that the employee will provide satisfactory service. An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires. 
Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).

The parties dispute which of them bears the burden of proof in this matter.  Respondent asserts that Grievant was terminated for unsatisfactory performance; however, Grievant asserts that he was terminated for misconduct.  Respondent acknowledges that there may have been some overlap between performance and misconduct in the decision to terminate Grievant’s employment.  In fact, Respondent substantially blurred the lines between the two in the January 29, 2015, dismissal letter.
  It appears that Respondent dismissed Grievant for both his performance and for misconduct toward Mr. Garrett and Ms. Wines.  Given that allegations of misconduct and insubordination were significant factors in the decision to dismiss Grievant from his employment, the undersigned concludes that the dismissal was for misconduct.  Therefore, Respondent bears the burden of proof in this matter, and must prove the charges against Grievant by a preponderance of the evidence.  
Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  “[F]or there to be ‘insubordination,’ the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and c) the order (or rule or regulation) must be reasonable and valid.” Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  “Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.”  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  See Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See also Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Corley, et al., v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  

Grievant’s conduct toward Ms. Wines on January 28, 2015, and Mr. Garrett on January 23, 2015, was disrespectful, inappropriate, and abusive, and certainly meets the definition of insubordination.  Such conduct negatively impacted the workplace and created stress among the employees.  Both Mr. Garrett and Mr. Collins testified that Grievant’s conduct made the working environment stressful.  The undersigned notes that Mr. Collins testified that he did not witness the argument between Ms. Wines and Grievant on January 28, 2015, because he saw that it was going to get bad, so he left. Such suggests he had witnessed other arguments between the two, and wanted no part of it.  Grievant’s behavior undoubtedly caused disruption and stress for the other employees.  
Further, Grievant’s refusal to wear a uniform shirt also constitutes insubordination.  It appears that Mr. Garrett tried to talk to Grievant about the problem and resolve it informally, but he was unsuccessful.  Mr. Garrett and Ms. Wines made it clear to Grievant that he was required to wear the uniform, and Grievant would not comply.  Grievant clearly wanted his own uniform and did not want to wear an old, used one.  Grievant’s work consisted largely of physically demanding manual labor in the elements.  A perfectly fitted over-shirt is not required for the same.  While Grievant went out and purchased his own navy blue t-shirts and sweatshirts for work, he had no permission, or authority, to wear an alternate uniform.  He just did it on his own.  Grievant worked for over 90 days without wearing the required uniform shirt despite Mr. Garrett trying many times to get him to comply.  Grievant’s conduct was insubordinate, and clearly unacceptable.            
The issue then becomes whether Respondent’s decision to terminate Grievant’s employment was proper.  “[W]hile an employer has great discretion in terminating a probationary employee, that termination cannot be for unlawful reasons, or arbitrary or capricious.  McCoy v. W. Va. Dep’t of Transp., Docket No. 98-DOH-399 (June 18, 1999); Nicholson v. W. Va. Dep’t of Health and Human Res., Docket No. 99-HHR-299 (Aug. 31, 1999).”  Lott v. W. Va. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

The evidence presented establishes that Grievant engaged in insubordinate conduct toward his immediate supervisor and the Cemetery Administrator.  Grievant yelled at them, used profanity toward Mr. Garrett, and willfully disregarded their instructions and/or directives.  Grievant’s conduct was disruptive and caused stress in the workplace and among the employees.  Given the evidence presented, as well as the low threshold to justify the termination of a probationary employee, the undersigned cannot conclude that the decision to terminate Grievant’s employment was arbitrary and capricious, or otherwise unreasonable.   
As the Respondent has proved by a preponderance of the evidence that Grievant engaged in insubordinate conduct, and that his dismissal was justified, there is no reason to address the allegations of unsatisfactory work performance.  As such, the same will not be addressed herein. 
Therefore, this grievance is DENIED.  
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
If a probationary employee is terminated on the grounds of misconduct, the termination is disciplinary, and the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  See Cosner v. Dep’t of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 08-HHR-008 (Dec. 30, 2008); Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See also W. Va. Code ST. R. § 156-1-3 (2008).

2.
The Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. See Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  

3.
“A probationary employee is not entitled to the usual protections enjoyed by a state employee. The probationary period is used by the employer to ensure that the employee will provide satisfactory service. An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.” Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).
4.
Insubordination “includes, and perhaps requires, a willful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior.” Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 212, 569 S.E.2d 456, 459 (2002) (per curiam). See also Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994); Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  “[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and c) the order (or rule or regulation) must be reasonable and valid.” Butts, 212 W. Va. at 212, 569 S.E.2d at 459.
5.
 SEQ CHAPTER \h \r 1The Grievance Board has previously recognized that insubordination “encompasses more than an explicit order and subsequent refusal to carry it out.  It may also involve a flagrant or willful disregard for implied directions of an employer.”  Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988) (citing Weber v. Buncombe County Bd. of Educ., 266 S.E.2d 42 (N.C. 1980)).  “Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.”  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).  Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  See Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See also Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000); Corley, et al., v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  


6.
Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

7.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

8.
Respondent proved by a preponderance of the evidence that Grievant engaged in insubordinate conduct and that his dismissal was justified.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: July 21, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� See West Virginia Code § 6C-2-4(a)(4).


� “It is a well-settled rule that the Grievance Board does not have the authority to order an agency to impose discipline on an employee.  Relief which entails an adverse personnel action against another employee is extraordinary, and is generally unavailable from the Grievance Board.  Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  Any decision concerning disciplinary action generally resides with the employer. Dunlap v. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009); Cassella v. Div. of Highways, Docket No. 2012-0496-DOT (Dec. 11, 2012).  The grievance procedure is intended to resolve disputes between employees and their employers, not between fellow employees. See generally, W. Va. Code § 6C-2-1.” McGee v. Div. of Highways, Docket No. 2015-0055-DOT (Oct. 30, 2014).





� Respondent’s proposed Findings of Fact and Conclusions of Law were received on June 26, 2015.  Grievant’s post-hearing submission was received on June 29, 2015.  


� See, Respondent’s Exhibit 10, Grievant’s Job Classification Questionnaire (“JCQ”).


� According to the documents Respondent introduced into evidence, Mr. Garrett is classified as a Building Maintenance Supervisor I.  See, Respondent’s Exhibit 6, Grievant’s EPA-1, dated October 22, 2014, and Exhibit 10.  However, from the testimony presented, it appears that Mr. Garrett is commonly referred to as “foreman.”  


� See, Respondent’s Exhibit 6.


� National Cemetery Administration.


� See, Respondent’s Exhibit 11, Veterans Cemetery Grants Program/Grant Information Kit; testimony of Larissa Wines.


� See, testimony of Larissa Wines.


� See, testimony of Larissa Wines, Kevin Garrett.


� It is unclear from the record whether the NCA standards require the groundskeepers to wear uniforms.  No such standards were offered as evidence.    


� See, Respondent’s Exhibit 8, January 15, 2015, Memo.


� See, Grievant’s Exhibit 2; testimony of Kevin Garrett; testimony of Larissa Wines.


� See, Grievant’s Exhibit 2.


� See, Grievant’s Exhibit 2.


� See, Grievant’s Exhibit 2.


� See, testimony of Kevin Garrett.  


� See, testimony of Kevin Garrett; testimony of Brian Doughty.  It appears from the record that there is a dispute as to which profane word was used during this exchange.  However, it appears that Mr. Garrett and Grievant agree that Grievant used some kind of profanity.  Therefore, the undersigned will not address which word was used.  Such is irrelevant.    


�  See, testimony of Larissa Wines; testimony of Brian Doughty. 


�  See, testimony of Larissa Wines; testimony of Brian Doughty.


�  See, Respondent’s Exhibit 4, reprimand.


� See, Respondent’s Exhibit 4.


� See, Respondent’s Exhibit 3, January 29, 2015, dismissal letter.  It is noted that the letter incorrectly identifying the events of January 23 and 26 as occurring in 2014.  This is clearly a typographical error as Grievant did not work for Respondent in January 2014.  Accordingly, the undersigned has referenced the correct year, 2015, when discussing the same in this decision.    


� See, Respondent’s Exhibit 3.  
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