WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
DAVID E. MAYNARD
Grievant,

v.






Docket No. 2014-1670-DOT
DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
David E. Maynard, Grievant, filed this grievance against his employer the West Virginia Department of Transportation, Division of Highways (“DOH”), Respondent, on June 16, 2014, challenging the termination of his employment.  Grievant seeks to return to work and any back pay with interest awarded.  As authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process.  A level three hearing was conducted before the undersigned Administrative Law Judge on December 16, 2014, at the Raleigh County Senior Center, Beckley, West Virginia.  Grievant appeared in person and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by its counsel, Ashley Wright, Legal Division.  The case became mature for consideration on January 15, 2015, following receipt of the parties’ proposed findings of fact and conclusions of Law.  Both parties submitted fact/law proposals.


Synopsis
 SEQ CHAPTER \h \r 1Grievant protests being dismissed for job abandonment.  Grievant was off work after being in a car accident and suffering recognized physical injury.  Grievant was authorized for a Medical Leave of Absence (MLOA), commencing from the onset of the event.  After a significant amount of time, two years, Grievant was contacted requesting additional medical documentation.  Respondent sought reliable information regarding the medical status of Grievant and prospective timeline for his return to duty.   SEQ CHAPTER \h \r 1Grievant failed to provide documentation that Respondent determined sufficient to justify authorizing additional leave.
According to applicable administrative procedures, failure of an employee to report promptly at the expiration of a medical leave of absence, except for satisfactory reasons submitted in advance, is cause for recommendation for dismissal.  Respondent demonstrated that Grievant's absence from work was unauthorized.  Applicable policies permit the actions that were exercised by Respondent.  The undersigned does not conclude, in the circumstances of this matter, that Respondent’s actions were unlawful.  This grievance is DENIED.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant was employed as a Transportation Worker 1 - Craft Worker in Respondent’s District 2, Mingo County operations. Grievant’s employment with Respondent commenced in October, 2008. 
2. On December 2, 2011, Grievant was involved in a severe motor vehicle accident.  Grievant suffered extensive injuries as a result of the accident.  He was placed on a Medical Leave of Absence without pay commencing on December 2, 2011.
3. Grievant was off work for a significant amount of time due to his injuries.

4. West Virginia Department of Transportation’s (“DOT”) Administrative Procedures, Volume III, Chapter 10.B.2, states the maximum period of leave is twenty-four months for a non-work related injury or illness.  The procedure indicates that an employee must furnish a statement from the attending physician indicating the ability of employee to return to work.  Pursuant to applicable provision, the procedure states that failure of the employee to report promptly at the expiration of a medical leave of absence is cause for recommendation of dismissal.  DOT Medical Leave Policy, R Ex 5
5. On February 4, 2014, Respondent sent Grievant a letter to inform him that his Medical Leave of Absence without pay was limited to a 24-month period.  The correspondence was signed by District 2 Manager Scott Eplin.  

6. The February 4, 2014, document indicated that Grievant’s MLOA had been exhausted and Grievant was informed that he must return to work no later than February 18, 2014, in order to comply with departmental policy, or his dismissal would be recommended.  Furthermore, a DOP-L3 Physician’s Statement (“physician’s statement”) was enclosed for Grievant’s physician to complete.  Grievant was instructed to provide a written statement from his physician indicating his ability to return to work. See R Ex 2
7. Grievant received the February 4, 2014 letter, on or around February 7, 2014.
8. The standard physician’s statement form utilized by Respondent under the Employee Limitations/Restrictions subsection, states that “[P]atient was or may be able to resume full duty employment, with no restrictions in work activities, on,” and a blank is left for the physician to indicate on which date the patient may return to full duty employment.
9. Grievant sought treatment on February 14, 2014, at Pikeville Neurology Clinic. 

10. On the specific physician’s statement Grievant submitted to Respondent, the physician failed to indicate a date Grievant could return to work.  The date was simply left blank.  See R Ex 3
11. The physician’s statement supplied did not release Grievant to return to full duty employment or light duty employment, and required another doctor to clear Grievant to return to work.  R Ex 3
12. The DOP-L3, from Pikeville Neurology Clinic states that Grievant was unable to return to work at (full duty.(  The limitation or restriction on Grievant(s return to work note is (will need clearance from opthamologist ( should not drive on days of dizziness.(  R Ex 3
13. Grievant presented the DOP-L3 form to Respondent(s Mingo County office on February 14, 2014.
14. Grievant provided no other physician’s statement or documentation indicating he could return to full duty employment.  Dempsey, L-3 Testimony
15. Respondent reviewed the submitted physician’s statement and it was Respondent’s determination/opinion that due to the severity of Grievant’s injuries, he could not adequately perform the duties of his position.  
16. On April 16, 2014, Respondent sent, via certified mail, a Form RL-544 to Grievant indicating that his dismissal was being recommended.  The document was signed by Administrative Service Manager, Harold Jones and Scott Eplin.  The document in relevant part stated, (I advised you that you had exhausted the allowable leave of absence following your injury and instructed you to obtain a medical release and return to work no later than February 18, 2014. You provided documentation from your physician showing you still were incapacitated. Because you have not returned to work since December 2, 2011, I am requesting your dismissal in accordance with DOT Administrative Procedures Volume III Chapter 10.(  R Ex 4, Form-RL 544 
17. The RL-544 form also indicated that a meeting was being set on April 30, 2014, in order to give Grievant an opportunity to meet with an agency representative, Scott Eplin.  Information stated on Grievant’s RL-544 form specifically noted that: 

For any disciplinary action, you are hereby given an opportunity to respond in writing or in person to the Agency Representative. If you desire to meet in person, an appointment has been scheduled for you on 4/30/2014 (date) at 10:30 a.m. (time) in District Manager’s Office (place). Written comments shall be made no later than five days after your receipt of this notice. 

R Ex 4 

18. Grievant received the RL-544 notice of dismissal as indicated by the certified mail return receipt.  See R Ex 4
19. Grievant did not attend the meeting set on April 30, 2014, nor did he respond by any other recognized manner.  See R Ex 4, Form-RL 546
20. A RL-546 form is a standard form which the Respondent uses to document an employee’s remarks and/or provide additional explanation regarding a relevant disciplinary action.  Typed on the RL-546 form relevant to this matter is the sentence, “I David Maynard, have been given an opportunity to meet with Scott Eplin personally or present a written explanation concerning the charges against me.”  In a section marked Summary of Employee’s Remarks it is specified “Individual did not attend meeting or respond by any other means.”  The document is signed and dated by Scott Eplin. R Ex 4 

21. On May 28, 2014, Director Kathleen Dempsey
 sent Grievant a termination letter for job abandonment stating that Grievant’s twenty-four month medical leave benefits were exhausted as of December 2, 2013, and Grievant had not returned to work.  Grievant’s termination was effective June 13, 2014.  R Ex 7 and Dempsey L-3 testimony
22. Grievant received his termination letter by certified mail.  R Ex 7  

23.  West Virginia Division of Personnel’s (“DOP”) Legislative Rule 143 C.S.R. 1 § 12.2 (c), provides that the DOH “may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays or scheduled shifts without notice to the appointing authority of the reason for the absence as required by established agency policy.”  R Ex 6 

24. Specifically the May 28, 2014 dismissal letter, in relevant part, stated:

Prior to this recommendation and my concurrence being made, you were given an opportunity by your District Manager to discuss personally or reply in writing to the reasons for this action. 


The reason for your termination is job abandonment. More specifically, but not limited to: 


Your 24 month medical leave benefits were exhausted as of December 2, 2013 and you have not returned to work or resigned. Job abandonment is defined as absence from work for more than three (3) consecutive workdays or scheduled shifts without notice as required by the agency. By your actions, you clearly have abandoned your position and therefore you are being dismissed based on job abandonment. 

R Ex 7
25. Grievant failed to furnish a physician’s statement authorizing him to return to full duty employment.  Additionally Grievant failed to provide any further written communication between him and Respondent from February 2014 to May 2014.
26. Pursuant to applicable DOP rules and regulation, Medical Leave of Absence (MLOA) is generally authorized for six (6) months within a twelve-month period.  A provision relevant to a medical leave of absence in the Administrative Rule of the West Virginia Division of Personnel states: “Failure of the employee to report to work promptly at the expiration of a leave of absence without pay, except for satisfactory reasons submitted in advance to the appointing authority, is cause for dismissal.” Administrative Rule, West Virginia Division of Personnel, §143 CRS 1, 14.8 (c) 1 & 14.8 (d) 3. 

27. Applicable West Virginia Department of Transportation’s (“DOT”) Administrative Procedures, Volume III, Chapter 10.B.2, provides that the maximum period of leave is twenty-four months for a non-work related injury or illness.
28. Respondent gave Grievant time in excess to the time period identified as the maximum authorized MLOA to comply with applicable extended leave procedure.
 

29. Grievant exhausted his medical leave of absence on December 2, 2013.  Grievant’s termination was effective June 13, 2014. Grievant was absent from work, after his medical leave of absence expired, for over six months before he was terminated.
30. Pursuant to applicable administrative rule, “job abandonment” is defined as “the absence from work under such condition as to be synonymous with resignation.”
 §143 C.S.R. 1 § 3.47 

Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.( Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Grievant was a state employee in the classified service position.  State employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 1, Oakes v. W.Va. Dep’t of Finance and Admin., 164 W.Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W.Va. 461, 141 S.E.2d 364 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W.Va. 657, 661, 600 S.E.2d 554, 558 (2004) (per curiam).  

Grievant protests Respondent’s disciplinary action.  Grievant maintains he did not abandon his job and avers that Respondent did not establish that he violated a rational application of identified policy.  Grievant, among other contentions, argues that Respondent’s action was irresponsible in that Respondent failed to give due weight to the totality of the circumstances.  Respondent asserts that it lawfully terminated Grievant from employment.  Specifically, Respondent contends that Grievant’s conduct constitutes job abandonment as defined in the Administrative Rule of the West Virginia Division of Personnel. 
The undersigned was receptive and sympathetic to the argument that this dismissal appears to be unduly harsh and seemly punishes a worker who has suffered through some hard times.  Nevertheless, provisions relevant to a medical leave of absence in the Administrative Rule of the West Virginia Division of Personnel state: A leave of absence provides the proper mechanism for maintaining a position for an employee who is unable to work for medical reasons, and has exhausted all available leave.  See W. Va. Division of Personnel Administrative Rule, 143 C.S.R. 1 § 14.8(c). “Failure of the employee to report to work promptly at the expiration of a leave of absence without pay, except for satisfactory reasons submitted in advance to the appointing authority, is cause for dismissal.” Administrative Rule, West Virginia Division of Personnel, §143 CRS 1, 14.8 (d) 3.  
Grievant highlights that he was visited in hospital by District 2 Manager Scott Eplin along with Mingo County Supervisor Ray Messer and Assistant Supervisor Michael Spry. Grievant testified that during the December 2, 2011, hospital visit he expressed that he was worried about his job. (Scott Eplin told me, (Don(t worry about it. Your job will be waiting for you.(( Testimony of Grievant, Level III hearing.  Despite Grievant’s inference, this statement does not create a verbal contract or a legal obligation for Respondent to hold a position in perpetuity for Grievant.  Whether Supervisor Spry was consoling a co-worker making a statement designed to have Grievant focus on more pressing issues (getting well), or whether he indeed was attempting to promise Grievant his job would be waiting for him, there is no enforceable unilateral contract created.  Supervisor Spry’s authority to bind Respondent is limited and he cannot authorize actions beyond his purview.   SEQ CHAPTER \h \r 1Such promises are not enforceable.  It is well settled that a supervisor’s promises cannot be binding against an agency when the supervisor does not possess the authority to actually make the determination.  Ollar v. W. Va. Dep’t. of Health and Human Serv., Docket No. 92-HHR-186 (Jan. 22, 1993); Sealing v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 01-PEDTA-507 (Mar. 21, 2002). 

To the extent that anything any agency employee said could be construed by Grievant as a promise, it was unauthorized and of no legal effect.  Unauthorized or ultra vires promises to an employee do not confer any enforceable rights on that employee.  See Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Freeman v. Poling, 175 W. Va. 814, 338 S.E.2d 415 (1985).  In this case, this information as presented by Grievant is of limited legal value.  Said statement did SEQ CHAPTER \h \r 1 not create an entitlement for Grievant. 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  (While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].(  Trimboli v. Dep't of Health and Human Res., Docket No. 93‑HHR‑322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01‑20‑470 (Oct. 29, 2001). 
Respondent infers that Grievant will never reach a level of recovery that will permit him to return to employment as a Transportation Worker,
 but officially maintains that Grievant’s failure to return to duty following expiration of a medical leave of absence is proper basis for his dismissal.  Some degree of discretion in the circumstances of this matter is perceived, but Respondent has elected to terminate Grievant’s employment.  This determination is not necessarily improper, and the undersigned Administrative Law Judge shall not substitute his judgment for that of the employer.   SEQ CHAPTER \h \r 1An employee's failure to return to duty following expiration of a medical leave of absence may provide a proper basis for the employee's dismissal from employment.  Lewis v. W. Va. Dep't of Health and Human Res., Docket No. 94-HHR-1146 (Apr. 25, 1995).  Further, in accordance with the West Virginia Department of Transportation’s Administrative Procedures, Volume III, Chapter 10.B.2, the maximum period of leave is twenty-four months for a non-work related injury or illness.  Respondent demonstrated that Grievant's absence from work was unauthorized.  
Grievant’s argument that  SEQ CHAPTER \h \r 1Respondent’s failure to provide Grievant a predetermination conference prior to his dismissal, violated Grievant’s right to due process is inaccurate.  Respondent maintains it did not violate Grievant’s rights. 
"An essential principle of due process is that a deprivation of life, liberty or property 'be preceded by notice and an opportunity for hearing appropriate to the nature of the case.'" Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542, 105 S.Ct. 1487, 84 L.Ed.2d 494, (1985), citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950).  See also West Virginia Supreme Court of Appeals case Board of Education of the County of Mercer v. Wirt, 192 W. Va. 568, 453 S.E.2d 402 (1994). The question is whether the due process protections afforded Grievant were sufficient.
  It has previously been held that a full-blown hearing is generally not required before an employee may be terminated, but that employee has the minimum pre-deprivation right to at least have an opportunity to respond to the charges either orally or in writing. Loudermill, 470 U.S. at 542.  An employee is also entitled to written notice of the charges and an explanation of the evidence. Wirt, supra.  In other words, notice of the charges, explanation of the evidence, and an opportunity to respond is required to be provided. 

Grievant was informed, orally and in writing, of the charges against him, and Respondent explained the rationale for the termination of his employment.  The identified Form RL-544 which was delivered to Grievant specifically informed him that an appointment had been scheduled for him to respond in writing or in person to an agency representative.  Grievant did not show for the April 30, 2014, conference. See FOF17-20.  Grievant was provided with notice and an opportunity to be heard before his dismissal from employment was effective.  On May 28, 2014, Respondent issued a dismissal letter to Grievant. R Ex 7 Grievant was absent from work, after his medical leave of absence expired, for over six months before he was terminated.  Grievant exhausted his medical leave of absence on December 2, 2013.  Grievant’s termination was effective June 13, 2014.  Grievant was not unlawfully denied due process in the circumstances of this case.

In summary, Respondent is not obligated to ignore Grievant’s failure to comply with established directives indefinitely due to extenuating circumstances.  The Division of Personnel’s Administrative Rule gives the employer authority to verify that an employee’s absence is due to bona fide reasons.  Grievant failed to comply with Respondent’s requests, consistent with established written procedures, to properly obtain medical leave of absence status, or return to work.  Applicable policies permit the actions that were exercised by Respondent.  The undersigned does not conclude, in the circumstances of this matter, that Respondent’s actions were unlawful.  
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008). 
2. Non-probationary state employees in the classified service may only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 2, Buskirk v. Civil Service Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Service Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965).  See also Sloan v. Dep’t of Health & Human Res., 215 W.Va. 657, 661, 600 S.E.2d 554, 558 (2004) (per curiam).  

3. The West Virginia Division of Personnel Administrative Rule, 143 C.S.R. 1 § 12.2(c), authorizes an agency to terminate an employee who fails to follow established agency policy for accounting for an absence from employment.
4. In accordance with the West Virginia Department of Transportation’s (“DOT”) Administrative Procedures, Volume III, Chapter 10.B.2, the maximum period of leave is twenty-four months for a non-work related injury or illness.  

5. Respondent established by preponderant evidence that Grievant failed to furnish a physician’s statement allowing him to return to full duty employment, as required by applicable DOT’s Medical Leave of Absence Procedure.

6. An employee's failure to return to duty following expiration of a medical leave of absence may provide a proper basis for the employee's dismissal from employment.  Lewis v. W. Va. Dep't of Health and Human Res., Docket No. 94-HHR-1146 (Apr. 25, 1995).

7. Applicable DOP’s Legislative Rule, related to the dismissal of a state classified employee states the following: 

An appointing authority may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays without notice to the appointing authority of the reason for the absence as required by established agency policy. The dismissal is effective fifteen calendar days after the appointing authority notifies the employee of the dismissal. Under circumstances in which the term job abandonment becomes synonymous with the term resignation, an employee dismissed for job abandonment is not eligible for severance pay. 

143 C.S.R. 1 § 12.2 (c).
8. Respondent established a valid basis for terminating Grievant’s employment.
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  April 9, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievant testified that, subsequent to and resulting from his accident injuries, he underwent extensive medical treatment, including multiple MRI(s, psychiatric evaluations and several months in an out-of-state rehabilitation facility for traumatic brain injury and, due to a severed optic nerve, and lost vision in one eye. 


� Kathleen Dempsey is the Director of Human Resources for Respondent.  Among numerous other recognized responsibilities, Director Dempsey’s duties involve consideration and implementation of personnel actions for employees of WV Department of Transportation, Division of Highways, Respondent.


� Grievant received a copy of the DOT’s Employee Handbook and acknowledged his responsibility in becoming familiar with the policies, including the DOT’s Administrative Procedures and the DOP’s Legislative Rule.  R Ex 8, also see Grievant L-3 testimony


� Resignation -- Voluntary separation from employment, including job abandonment, by an employee. §143 C.S.R. 1 § 3.76  


�  Grievant suffered extensive injuries as a result of the accident.  At the time of the December 16, 2014, hearing, Grievant testified that he had been working for more than one year with the West Virginia Division of Rehabilitation Services (DRS) in the attempt to get him back to work.  As part of his DRS assistance, Grievant underwent an occupational assessment measuring his functional abilities. G Ex 2


� The West Virginia Supreme Court of Appeals has recognized that "due process is a flexible concept, and that the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (citing Clark v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)). "What is required to meet procedural due process under the Fourteenth Amendment is controlled by the circumstances of each case." Barker v. Hardway, 238 F. Supplement 228 (W. Va. 1968); See Buskirk, supra; Edwards v. Berkeley County Bd. of Educ., Docket No. 89-02-234 (Nov. 28, 1989).
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