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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

KATHERINE J. JONES,



Grievant,

v. 






DOCKET NO. 2015-1150-CONS

DEPARTMENT OF VETERANS ASSISTANCE,



Respondent.


DECISION

Grievant, Katherine J. Jones, filed two grievances at level three of the grievance procedure contesting her suspension without pay and subsequent dismissal by Respondent, the Department of Veterans Assistance.  The suspension grievance was filed on March 25, 2015, and the statement of grievance reads, “[c]harges of neglect were maliciously leveled against me resulting in my suspension and loss of pay.”  The relief sought by Grievant was: “[c]lear the charges of neglect from my record and restore my position of LPN on the Alzheimer’s unit day shift.”  The dismissal grievance was filed on April 11, 2015, and the statement of grievance reads, “[d]ismissal without good cause.”  The relief sought was, “[t]o be made whole in every way including back pay with interest and all benefits restored.”  The suspension and subsequent dismissal resulted from the same incident, and the grievances were consolidated for hearing and decision.


Two days of hearing were held at  level three before the undersigned Administrative Law Judge, on September 11 and October 7, 2015, at the Grievance Board’s Westover, West Virginia office.  Grievant was represented by John Thompson, UE International Representative, UE Local 170, West Virginia Public Workers Union, and Respondent was represented by Mark S. Weiler, Esquire, Assistant Attorney General.  This matter became mature for decision on November 9, 2015, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law or written argument.


Synopsis

Grievant was dismissed from her employment by Respondent for gross negligence when she failed to attend to the medical needs of a resident whose blood pressure was extremely high, failed to properly document the administration of medication, and failed to properly report the medical conditions of three patients to the next shift nurse.  Respondent proved the most serious charges against Grievant, and that it had good cause for her dismissal.

  
The following Findings of Fact are made based on the record developed at the level three hearing.


Findings of Fact

1.
Grievant was employed by the Department of Veterans Assistance (“DVA” or “Respondent”), as a permanent employee in the classified service, as a Licensed Practical Nurse at the West Virginia Veterans Nursing Facility (“VNF”) in Clarksburg, West Virginia.  She had been employed by DVA for over five years.


2.
By letter dated April 6, 2015, Administrator Kevin B. Crickard notified Grievant that she was being dismissed from her employment, effective April 21, 2015.  The dismissal letter recites the incident leading to the decision to dismiss Grievant as follows:

On the evening of March 11th, 2015 you were informed of three abnormally high blood pressure readings by the Health Service Workers who collected the vitals from three separate veteran residents.  For each of the residents you failed to administer “as needed” (PRN)
 blood pressure medication.  There was a physician order for each resident that when a specific threshold was crossed, the PRN medication was to be administered.  One particular resident’s blood pressure was high enough to be considered a “medical emergency”.  In all three cases you neglected to follow physician’s orders.  The [sic] in the medical emergency case, your failure to timely administer a PRN medication is gross negligence by placing the veteran resident at serious risk for bodily harm.  Additionally, you 1) failed to report to the RN Supervisor a medical emergency; 2) failed to properly complete the medication administration sheets; 3) failed to note on the shift report any abnormal vitals, and 4) failed to notify the oncoming nurse of abnormal vitals.  These mistakes violate one or more of the following policies: Blood Pressure Prescriber Medication Orders, Specific Procedures for all Medications, Standing Orders, Convulsions/Seizures, Documentation of PRN pain medication, and/or Medication Administration General Guidelines.


3.
Grievant was suspended without pay on March 13, 2015, for a period not to exceed 30 days, pending the investigation of the incident which led to her dismissal.  Grievant was not told the specifics of the allegations against her when she was suspended.


4.
On March 11, 2015, Grievant was working the 5:30 a.m. to 7:00 p.m. shift at the VNF.  Susan Zirkle was the Licensed Practical Nurse working the 5:30 p.m. to 7:00 a.m. shift that day at the VNF.  Ms. Zirkle was employed by the VNF through a staffing agency, and was not an employee of Respondent.


5.
Courtney Boyles, Registered Nurse Unit Director for the Alzheimer’s Unit at the VNF, was of the belief that the purpose of overlapping shifts was so the nurses could help each other out during this period of time.


6.
Ms. Zirkle clocked in for her shift on March 11, 2015, at 5:22 p.m.  Ms. Zirkle and Grievant had a strained relationship. Ms. Zirkle did not make any effort to assist Grievant with nursing duties when she arrived at work, nor did she check on the medical condition of any of the residents, rather she chose to help serve  the residents dinner in the dining room.  One witness testified that Ms. Zirkle did not perform some task during this shift because “she was too busy on her phone.”


7.
At the beginning of their shift, the Health Service Workers on the night shift take the vital signs of the residents whose names have been listed by the night shift nurse that morning on the “Vital Signs Nightshift” form, and they record the information on this form.  The Health Service Workers on the night shift on March 11, 2015, at the beginning of the shift were Arlene McKinney and Karla Greathouse.  Ms. Greathouse was filling in for another worker who was running late.  Beginning around 5:30 p.m., Ms. Greathouse assisted Ms. McKinney in taking the temperature, blood pressure, pulse, and respirations of the six residents listed on the Vitals Signs Nightshift form.  Three of the six residents, T.M.
, K..S., and R.P., had blood pressure readings that were elevated above the level where the standing doctor’s orders called for an as needed medication, PRN, clonidine, to be administered.  The blood pressure reading for resident T.M. was 192/72, which is so high that it could have caused the resident to experience a stroke, seizures, or other possible severe medical consequences.


8.
Grievant was passing medications to the residents and checking insulin levels before the end of her shift, and was very busy.  Nurses may administer medication to a resident as early as one hour before or as late as one hour after the scheduled time for the medication to be administered, meaning that medication scheduled to be administered at 5:00 p.m. could be administered anytime between 4:00 and 6:00 p.m.


9.
Ms. McKinney reported to Grievant that K.S. and R.P. had elevated blood pressure readings.  K.S. was scheduled to receive blood pressure medication (hydrolozine) at 5:00 p.m., and R.P. was scheduled to receive blood pressure medication (hydrolozine) at 6:00 p.m., and Grievant gave both residents their blood pressure medication prior to the end of her shift.  She did not administer the PRN.  The proper procedure would have been to wait one-half hour to one hour after administering the blood pressure medication, and then a Nurse should have taken the blood pressure of the two residents again to determine if the blood pressure medication had brought the residents’ blood pressure down.  If the blood pressure of the residents was still elevated, then the PRN should have been administered at that time.


10.
Grievant did not recheck the blood pressure of K.S. or R.P. after they received their medication because they were eating their dinner as she was finishing her shift, nor did she document in the Nursing Progress Notes or 24 hour report sheet used to document resident issues and to be passed on to Ms. Zirkle that this needed to be done or that the blood pressure of K.S. and R.P. had been elevated at around 5:30 p.m., nor did she verbally advise Ms. Zirkle of any of this.


11.
Grievant did not document that she had given R.P. his 6:00 p.m. blood pressure medication in the Medical Administration Record, as she is required to do.  If this is not documented, then the next shift does not know whether the medication was administered, and the resident could receive the medication again.


12.
It is not unusual for Grievant or other nurses at the VNF to neglect to mark that medication has been given, as the boxes to be initialed for this task are small, and are not to be marked until the medication has actually been dispensed, and the nurse has made sure the resident actually took the medication given to him.


13.
No one checked the blood pressure of K.S. or R.P. within one-half hour to one hour after the administration of the 5:00 p.m. and 6:00 p.m. blood pressure medication.  Ms. Zirkle checked K.S.’s blood pressure, and it had come down to a level where a PRN was not called for.  R.P.’s blood pressure was not rechecked during the night shift because he had already gone to sleep by the time Ms. Zirkle became aware of his elevated blood pressure, and he is combative.


14.
The blood pressure of T.M. at 5:35 p.m. of 192/72, was extremely high, and a PRN should have been administered immediately.  Ms. McKinney attempted to tell Grievant that T.M.’s blood pressure was elevated.  Grievant recalled at the level three hearing that she was trying to get an insulin injection ready for a resident who needed the injection prior to dinner when she was approached by Ms. McKinney.  Grievant did not recall Ms. McKinney telling her how high T.M.’s blood pressure was, and believed she had told Ms. McKinney that Ms. Zirkle would need to handle T.M.’s blood pressure issue.  Grievant did not ask Ms. Zirkle if she could take care of T.M.’s elevated blood pressure, nor did Ms. Zirkle tell Grievant that she would take care of the issue.   Grievant did not check on T.M. or take any action to remedy the situation.  Grievant did not document the problem in the Nursing Progress Notes or 24 hour report sheet, nor did she discuss T.M.’s elevated blood pressure with Ms. Zirkle when she passed on information to her before Grievant left work, or otherwise take any steps to assure that the situation with T.M. was taken care of.


15.
Ms. Zirkle did not review the Vitals Signs Nightshift form before she started passing medications, and reviewed it for the first time at 9:44 p.m. on March 11, 2015.  As soon as she saw that T.M.’s blood pressure was listed at 192/72, she had a Health Service Worker recheck his blood pressure.  T.M.’s blood pressure had dropped to 175/70, but was still in the range where a PRN was called for by the doctor’s orders.  Ms. Zirkle administered the prescribed PRN at 9:45 p.m., and rechecked T.M.’s blood pressure at 11:15 p.m., at which time his blood pressure had dropped again.


16.
Tom McVay, the Director of Nursing at the VNF, believed that the Nurse working the night shift should check the Vital Signs Nightshift form when she clocked in, or at least before she started passing medications to residents listed on the form.  Ms. Boyles agreed that a good nurse should review the Vitals Signs Nightshift form before passing medications to residents.


17.
VNF Procedure Number I.B.5.a, Shift Report, states the purpose of the Shift Report Procedure is “[t]o ensure good communication between caregivers and ensure continuity of resident care by providing appropriate and accurate information of resident’s status, scheduled care, any procedures or new physician’s orders.”  The procedure for accomplishing this is set forth as follows:

1.
Information received from observations and documentation of previous shift care to be given to on coming shift nurse, caregiver and team members assigned to a particular resident.

2.
The nurse caring for the resident may not relinquish responsibility of care for that resident until report is given to the nurse assuming responsibility of care for that resident, while allowing the opportunity for questions.


. . .

6.
At shift change, team members this includes RN’s, LPN’s and HSW’s will make walking rounds on all residents assigned.

Emphasis added.


18.
The record does not reflect that Grievant was required to notify the nurse supervisor of any of the elevated blood pressure readings, or that she should have done so, as is noted in the dismissal letter.  Grievant could have contacted the nurse supervisor if she needed help dealing with all the residents’ medical needs, but she did not do so.


19.
Grievant was not advised of the charges against her until she met with Mr. McVay and Ms. Boyles on March 19, 2015.  She could only recall at that meeting that one resident had an elevated blood pressure reading, and stated that she had given him his blood pressure medication before she completed her shift, and she had told Ms. Zirkle his blood pressure would need to be rechecked.


20.
At a predetermination meeting with Grievant on March 30, 2015, Grievant stated that Judi Russell was the Health Service Worker working the night shift on March 11, 2015, who told her about the three elevated blood pressures, and that Ms. Zirkle was at the Nurse’s Station when Ms. Russell reported to her T.M.’s elevated blood pressure.  She stated she told Ms. Russell that Ms. Zirkle would have to take care of this issue, and that Ms. Zirkle and Ms. Russell made eye contact.  Ms. Russell was not working night shift on March 11, 2015, and Ms. Zirkle stated that she was not at the Nurse’s Station when it was reported that any resident had an elevated blood pressure.


21.
As of the level three hearing, Ms. Zirkle did not regularly work at the VNF through the staffing agency, but was still allowed to work there on occasion.


22.
On August 23, 2013, Grievant was placed on a Performance Improvement Plan in an effort to correct deficiencies related to proper documentation of medical information and other areas.  The record does not reflect whether the Performance Improvement Plan was successfully completed.


23.
On November 27, 2012, Grievant received a written warning for failure to properly document medical information for residents.


24.
On August 3, 2012, Grievant was counseled for failure to complete a weekly assessment of patient medical information.


25.
On July 24, 2012, Grievant received a written warning for failure to provide proper notification to a family member of a resident, failure to properly document a near elopement in the Nursing Progress Notes, and failure to properly document medical information for a resident.


26.
On July 17, 2012, Grievant received a verbal warning for leave abuse.


27.
On June 12, 2012, Grievant received a verbal warning for failure to properly document a near elopement incident in the Nursing Progress Notes.


28.
On April 9, 2012, Grievant received a written warning for failure to properly document a medical incident related to a resident.


29.
On March 21, 2012, Grievant was verbally counseled for yelling at another employee and directing another employee to withhold snacks from a resident until he took his medication in an effort to persuade the resident to take his medication.


30.
On January 6, 2012, Grievant was coached for giving her name badge to maintenance personnel and allowing them to enter the medication room without adequate supervision.  The coaching session was documented in writing.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


Grievant argued that she made clear to the Health Service Workers and Ms. Zirkle that she was busy with an insulin issue, and did not have time to deal with the third instance of elevated blood pressure, and that Ms. Zirkle would have to handle it.  She asserted that the resident with the extremely elevated blood pressure was Ms. Zirkle’s responsibility, not hers.  Grievant was adamant that Ms. Zirkle was at the Nurse’s Station when the extremely elevated blood pressure was reported, and that Ms. Zirkle knew it needed to be dealt with.  Grievant, however, was wrong in her recollection of which Health Service Workers were working on the night in question, and was hampered in her ability to recall what had occurred by the delay by Respondent in advising her of the charges.  Ms. Zirkle testified that she was not at the Nurse’s Station when Ms. McKinney reported any of the elevated blood pressure readings, nor was she made aware of the elevated blood pressures until several hours after Grievant left.  Neither of the Health Service Workers was called to testify, and their written statements say that the elevated blood pressures were reported “to the nurse.”  Neither statement indicates to which nurse the report was made, although Ms. McKinney’s statement has a handwritten note after her signature in what appears to be Ms. McKinney’s writing, which reads, “Day Shift Nurse was Cathy Jones.”  Mr. McVay, Ms. Boyles and Mr. Crickard testified that Ms. McKinney told them when she was interviewed that she reported this information to Grievant.  Ms. McKinney’s statement does say that the nurse was busy when she gave her the report.  Neither written statement addresses whether Ms. Zirkle was present.  Erica Halsey, a Health Service Worker at the VNF who worked the night shift on March 11, 2015, relieving Ms. Greathouse, testified that Ms. McKinney told Ms. Zirkle that she had told her about T.M.’s elevated blood pressure when Ms. Zirkle asked why no one had told her.  Ms. Halsey also testified that Ms. Zirkle had told her to retake the blood pressure of the residents, when she believed it was the Nurse’s job to do so, that when she asked about using the manual blood pressure cuff Ms. Zirkle didn’t know where it was, so she used the electronic blood pressure machine, and that Ms. Zirkle was “too busy on her phone.”  Ms. Zirkle, however, testified that she had taken the blood pressure of T.M. using the manual cuff, even though the reading she reported was not a reading that was possible according to Mr. McVay and other witnesses trained in such matters.  In addition, some of the information contained in Ms. Zirkle’s written statement provided to Ms. Boyles and Mr. McVay contains inaccuracies.  Ms. Zirkle’s testimony is suspect, as is Grievant’s recall of events.


Respondent presented no excuse for its decision not to call Ms. McKinney or Ms. Greathouse as witnesses at the level three hearing, instead relying on the hearsay testimony of its other witnesses, and the short, undetailed statements written by the Health Service Workers.  Of course, Grievant could also have called Ms. Greathouse or Ms. McKinney to corroborate that Ms. Zirkle was present when T.M.’s elevated blood pressure was reported, and that Ms. Zirkle was made aware that she needed to take care of that issue.  The undersigned is left with the testimony of Grievant that Ms. Zirkle was present, the testimony of Ms. Zirkle that she was not, the hearsay testimony that the Health Service Workers said the nurse to whom they reported the elevated blood pressures was Grievant, and the hearsay testimony of Ms. Halsey that Ms. Greathouse told Ms. Zirkle she had told her before 9:44 p.m. about T.M.’s elevated blood pressure.  While the undersigned could certainly analyze the weight to be assigned the hearsay, and make credibility determinations, this is not required here.


Despite Grievant’s assertions that she was not responsible for the failure to deal with the extremely high blood pressure of one resident, the procedures in place at the VNF state otherwise.  The Shift Report Procedure states clearly that, “The nurse caring for the resident may not relinquish responsibility of care for that resident until report is given to the nurse assuming responsibility of care for that resident, while allowing the opportunity for questions.”  Further, it is clear that Grievant did not document any of the elevated blood pressures in the Nursing Progress Notes or 24 hour report sheet, she did not verbally pass on the information to Ms. Zirkle, she did not follow-up on the two residents who needed their blood pressure rechecked within an hour after she gave them their blood pressure medications, nor did she make any effort to assure that Ms. Zirkle had in fact acted on the report of the third elevated blood pressure or that she would know to recheck the blood pressure of the other two residents.  While Ms. Zirkle is far from blameless, beginning with her unwillingness to see what needed to be done to take care of the medical issues of the residents when she arrived at work and her failure to look at the Vitals Signs Nightshift form, Grievant did not take those actions required by VNF policy to protect the safety of its residents, nor did she act in a responsible manner, and her failure to do so put three residents at risk.  It was Grievant’s responsibility to take care of the residents’ medical needs while she was working, and to document special medical issues which arose during her shift so that the next shift would be on alert that the issues needed attention.  While Respondent did not demonstrate that Grievant acted improperly in not administering a PRN to K.S. and R.P., Respondent proved that Grievant did not take the actions required of her to protect the residents of the VNF.  Respondent demonstrated good cause for Grievant’s dismissal.


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


5.
Respondent proved the most serious of the charges against Grievant, and demonstrated good cause for Grievant’s dismissal.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD








            Administrative Law Judge

Date:
December 9, 2015
�  PRN is the abbreviation for “pro re nata,” meaning when necessary.


�  Consistent with Grievance Board practice, the initials of the residents will be used throughout this decision to maintain their confidentiality.






