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BRENDA THOMAS-REE,



Grievant,

v.



                                 



Docket No. 2014-0773-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.

DECISION


Grievant, Brenda Thomas-Ree, filed this action at level one against her employer, Respondent, Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, on December 12, 2013, which provided “Mandatory transfer; denied orientation when requested.” As relief, Grievant sought “To be made whole in every way including restoration to assignment.”A level one hearing was conducted on April 22, 2014, and was denied at level one by decision dated May 9, 2014.  A level two mediation session was conducted on August 22, 2014.  Grievant perfected her appeal to level three on September 3, 2014.  A level three hearing was scheduled to be held on February 26, 2015, but prior to the hearing, Respondent, by counsel, Steven R. Compton, Senior Assistant Attorney General, submitted a Joint Motion to Submit on Lower Level Record.  This request was granted on February 24, 2015. Grievant appeared by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union. The parties were given until May 11, 2015, to submit proposed findings of fact and conclusions of law.  The matter is in the proper posture for a ruling.

Synopsis


In December 2013, Grievant and a co-worker were moved from their shared unit to different units in the hospital because of conflict between each other.  Respondent asserts that both employees were moved to avoid the appearance of favoritism.  Grievant asserts that she was moved in retaliation for a previous grievance she had filed.  Grievant established by a preponderance of the evidence that Respondent’s justification for moving her to another unit involved a pretext for prohibited retaliation.  Accordingly, Respondent is ordered to place Grievant back to Unit C2.

The following findings of fact are based on the record developed at level one.

Finding of Fact


1.
Grievant has been employed at the William R. Sharpe, Jr. Hospital as a Licensed Practical Nurse for almost six years.


2.
Grievant was initially hired on Respondent’s C2 Unit, and had worked there continuously for her first six years of employment.


3.
On or about February 10, 2011, Grievant filed a previous grievance alleging that her immediate supervisor, Terri Coakley, had created a hostile work environment.


4.
Grievant had previously transferred from the evening shift on C2 to day shift in order to get out from under the supervision of Terri Coakley.  Ms. Coakley was eventually reassigned to day shift, although Respondent was aware of Grievant’s complaints about working under Ms. Coakley’s supervision.


5.
On January 15, 2013, Debbie Cook, Human Resources Director, informed Grievant that Respondent would investigate Ms. Coakley’s conduct towards the Grievant.
6.
On or about December 1, 2013, Respondent transferred Grievant from C2  to E2, and the instant grievance was filed on December 12, 2013.  Grievant claims that Respondent made this change in retaliation for filing a grievance four years ago against Terry Coakley for hostile work environment and harassment.


7.
Grievant and Ms. Coakley have worked together for a number of years and have had conflict between each other throughout the years.  Respondent tried different conflict resolutions with the two of them including having both of them meeting on a weekly basis to work out the differences with an individual that neither one of them knew.  All of the measures taken to resolve the conflict were unsuccessful.


8.
At the same time Grievant was transferred from C2 to E2, Ms. Coakley was transferred from C2 to G1.  


9.
Grievant believed she was transferred to Unit E2 because she felt it was one of the hardest units in the hospital for her to work.  Grievant has bad knees and cannot stand for long periods of time.  In essence, Grievant is forced to stand for up to two hours, and the unit is uncomfortably hot and has poor air circulation.


10.
Terry Small, Assistant Administrator, indicated that both employees were transferred because management felt it would be unfair to move one employee and not the other employee.


11.
Mr. Small agreed that she was unaware of any specific complaints that had been made against the Grievant while she was on Unit C2.  


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant asserts that her mandatory transfer to another unit of the hospital was in retaliation for filing a hostile work environment grievance against her employer.  W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);

(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;

(3)
that, thereafter, an adverse employment action was taken by the employer; and

(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 

See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).  See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

Grievant clearly established a prima facie case of retaliation in that she engaged in activity protected by the statute by filing a grievance alleging a hostile work environment, the employer was well aware of this activity, the record established that the mandatory transfer would likely be considered adverse, and the change was made after acknowledging years of contentious interaction with another employee.  Thus, the employer must show legitimate, non-retaliatory reasons for its actions.  See Frank’s Shoe Store, supra; Graley, supra.  See generally McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1972). 

While the employer may ordinarily change an employee’s unit assignment for any reason, whether a good reason or a bad reason, the employer may not change an employee’s unit assignment for a prohibited reason, such as in retaliation for the employee’s participation in the grievance procedure.  In this matter, Respondent effectively addressed the hostile work environment by moving Grievant’s co-worker to another unit.       
For reasons that can only be viewed as adverse, Respondent also moved Grievant to another unit.  The record is undisputed that Grievant had worked on Unit C2 for five years prior to the management decision to move her as well as her co-worker.  It is also undisputed that this move  was undesirable given the requirement that Grievant remain on her feet for long periods of time on this new unit.  Grievant has therefore demonstrated that her unit assignment was changed for improper, retaliatory reasons, and she is entitled to return to her previous unit.


The following conclusions of law support the decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);

(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;

(3)
that, thereafter, an adverse employment action was taken by the employer; and

(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 

See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

3.
Grievant established by a preponderance of the evidence that the reasons given by her employer for changing her unit assignment after using the grievance procedure to address a hostile work environment were merely a pretext for prohibited retaliation.  See generally W. Va. Dep’t of Natural Res. v. Myers, 191 W. Va. 72, 443 S.E.2d 229 (1994).

4.
The record did not support a finding that Respondent has shown legitimate, non-retaliatory reasons for its actions. 

Accordingly, this grievance is GRANTED.  Respondent is hereby ORDERED to return Grievant to Unit C2 at the William R. Sharpe, Jr. Hospital.  

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   June 10, 2015                   


_____________________









Ronald L. Reece









Administrative Law Judge





