THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Macie K. Salser,



Grievant,

v.







Docket No. 2014-0540-MAPS

Division of Corrections/

Lakin Correctional CENTER,



Respondent.

DECISION


Grievant, Macie K. Salser, is employed by Respondent, Division of Corrections as a Correctional Officer II at Lakin Correctional Center.  On October 28, 2013, Grievant filed this grievance against Respondent protesting her disciplinary demotion.  For relief, Grievant seeks “to be made whole, back pay, no retaliation from staff, to be heard in detail with no belittling.”
Following the December 16, 2013 level one conference, a level one decision was rendered on January 6, 2014, denying the grievance.  Grievant appealed to level two on January 14, 2014.  Grievant perfected the appeal to level three of the grievance process on March 31, 2014.  A level three hearing was held over two days on June 30, 2014, and December 5, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Jack Ferrell, Communication Workers of America.  Respondent was represented by counsel, John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on January 28, 2015, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant was demoted from Correctional Officer III to Correctional Officer II for her failure to act when her commanding officer fell asleep for more than an hour and could not be wakened, for breaching security by then leaving her commanding officer alone in Central Control, and for her previous disciplinary history.  Respondent proved the charges against Grievant and that demotion was an appropriate penalty under rule and policy.  Grievant failed to prove that mitigation was warranted given Grievant’s previous performance as a supervisor, her disciplinary history, and the seriousness of her conduct.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Correctional Officer III at Lakin Correctional Center for eleven years before her demotion.  A Correctional Officer III has the rank of Corporal and acts in a supervisory capacity.  A Correctional Officer III “is responsible for enforcing or supervising the enforcement of the rules, regulations and state law necessary for the control and management of offenders and the maintenance of public safety.  The officer supervises and reviews the work of subordinates to ensure facility security….” 
2. On August 28, 2013 and August 29, 2013, Grievant was assigned to Central Control for the night shift from seven in the evening until seven in the morning.    Central Control is the most important security point in the facility.  Central Control houses the facility door locks, all alarms, surveillance, all communications, and monitoring for officer duress calls.  Grievant was the only officer assigned to Central Control that shift, and was responsible for all of these critical functions.       
3. Grievant took a break around 3:00 a.m. and was relieved by Correctional Officer IV, Sergeant Timothy Halley.  Sgt. Halley was the Assistant Shift Commander, so was second in charge of the facility that night.  
4. When Grievant returned from her break, she observed Sgt. Halley falling asleep standing up.  He could not keep his balance and was weaving as he walked.  Sgt. Halley said he was sleepy and that “all I seem to do is sleep lately.”  Grievant told Sgt. Halley to sit down.
5. Once Sgt. Halley sat down, he leaned back in the chair and put his feet up on the desk.  Within minutes, Sgt. Halley either passed out or fell deeply asleep.  While Sgt. Halley slept, Grievant observed him gurgling, mumbling, and clenching his fists.  Grievant was afraid to approach Sgt. Halley.  Grievant made no attempt to wake Sgt. Halley for over an hour.  Grievant also made no attempt to report his behavior to the officer in charge, Lieutenant Brenda Livingston.  
6. As the 4:30 a.m. inmate count approached, Grievant attempted to wake Sgt. Halley up verbally, for around fifteen minutes.  She was afraid to approach Sgt. Halley to wake him up physically because she believed he might punch her upon waking.  
7. Sgt. Halley had previously fallen asleep at work, but Grievant was able to wake him up verbally and easily on previous occasions.  Grievant had never filed a report of his sleeping as required by policy, but had previously verbally informed Lt. Livingston of Sgt. Halley sleeping on several occasions.  Lt. Livingston had counseled Sgt. Halley for sleeping, but had not taken other disciplinary action.    
8. When Corporal Timothy Farley entered the facility at approximately 4:30 a.m., Grievant stopped him to tell him that Sgt. Halley was asleep and she had been unable to wake him up for around fifteen minutes.  Grievant appeared worried.  Cpl. Farley asked to be let into Central Control.
9. While Grievant observed from a few feet away, Cpl. Farley attempted to wake Sgt. Halley.  During his attempts, Cpl. Farley spoke to Sgt. Halley and then yelled at him.  He touched and then shook Sgt. Halley.  He clapped next to his ear.  Eventually, he grabbed the back of Sgt. Halley’s chair and shook it up and down.  He eventually shook the chair violently enough that Sgt. Halley almost fell out of the chair and his arm flopped down.  It took Cpl. Farley six minutes to wake Sgt. Halley.  
10. While Cpl. Farley attempted to wake Sgt. Halley, Sgt. Halley was pale, his breathing was shallow and interrupted, his fists were clenched, and he made a noise somewhat like a growl.  At one point, Sgt. Halley stopped breathing for around 20 seconds.  Grievant was in view of this for almost the entire six minutes.   
11. When Sgt. Halley finally woke, he immediately stood up in a defensive stance and grabbed Cpl. Farley’s arm.  He appeared confused, looked angry, and did not know where he was or who Cpl. Farley was.  When Cpl. Farley began talking to Sgt. Halley, Sgt. Halley then responded that he was “fine” or “ok.”  However, Sgt. Halley then began repeatedly slapping himself on the face, hard.  He went into the bathroom and splashed water on his face.  When he came back out, he said he was fine, but he still looked “really sleepy” to Grievant.  
12. Cpl. Farley then left Central Control.  Cpl. Salser remained in Central Control with Sgt. Halley for a few more minutes.  She gave him a candy bar to eat in hopes that the sugar might wake him up.  She then asked Sgt. Halley if she could go on break.
13. Grievant left Sgt. Halley by himself in Central Control.  She went outside on her break with Cpl. Farley and Lt. Livingston.  She did not tell Lt. Livingston about Sgt. Halley’s behavior.  After the break was over, Lt. Livingston made some short comment about Sgt. Halley sleeping, to which Grievant simply nodded, offering no actual information about what had just happened with Sgt. Halley.  
14. While Sgt. Halley was alone in Central Control his behavior was very erratic.  He paced back and forth frantically, often rubbing his face and head.  His gait was unsteady and he stumbled.  He leaned over and steadied himself on the desk while appearing to vomit into a trash can numerous times.  While leaved over, his knees appeared to be trying to buckle.  Sgt. Halley banged his head on the wall and hit the wall and a filing cabinet with his fists.  He appeared to either stumble into or ram himself into the wall several times.  
15. Upon Grievant’s return to Central Control, it took an unusually long time for Sgt. Halley to unlock the door, and Grievant could hear Sgt. Halley inside punching the filing cabinets.  Upon entering Central Control, Grievant could see that Sgt. Halley was having difficultly standing up and that his pupils were very dilated.  Sgt. Halley then sat back down in the chair.  His breathing sounded like he had liquid in his lungs.                 
16. Grievant then passed a post it note out the security window to Officer Matthew Graham, which said something to the effect of, “Get Brenda, help, and shut up!”  Officer Graham delivered the note to Lt. Livingston, who proceeded to Central Control.
17. When Lt. Livingston arrived, Grievant whispered to her that Sgt. Halley was acting weird and that she was scared of him.  Although Grievant was scared of Sgt. Halley, she went to the restroom and left Lt. Livingston alone with Sgt. Halley without informing her of the particulars of his disturbing behavior.    
18. When Lt. Livingston approached Sgt. Halley, he was leaned back in the chair, punching the wall behind his head.  He did not appear to be aware of her presence and she had to speak to him several times before he acknowledged her.  Lt. Livingston eventually convinced Sgt. Halley to leave Central Control to go on break with her.  Grievant remained in Central Control.  Sgt. Halley’s behavior continued to deteriorate and Lt. Livingston eventually ordered him to go home.  He refused a ride home and was involved in a car accident on the way home. 
19. Grievant did not prepare a memorandum or incident report of what had happened with Sgt. Halley.  Cpl. Farley prepared a memorandum and Lt. Livingston prepared an incident report.
20. An investigation into the incident began later that day, which was conducted by Investigator Robin Ramey.  When Grievant was questioned about her decision to leave Sgt. Halley alone in Central Control after his bizarre behavior, Grievant became defensive and said, “So, I didn’t do this fast enough and this is all my fault that he did this?”  Further, she said she had not prepared an incident report because she was waiting for someone to tell her to do so. 
21. As Grievant had not prepared and incident report, Investigator Ramey   instructed her to prepare one immediately, which Grievant then completed. 
22. A pre-determination meeting was held on October 11, 2013 with Grievant, Warden Lori Nohe, Associate Warden of Security Joseph Wood, and Associate Warden of Programs Craig Roberts.  Grievant’s representative, Elaine Harris, attended by telephone.  Grievant stated that she had reported Sgt. Halley’s sleeping to Lt. Livingston, that she had previously told about the sleeping and nothing had been done, and described herself as “a peon.”
23. By letter dated October 15, 2013, Grievant was demoted to Correctional Officer II, a non-supervisory position.  In explaining the demotion, Warden Nohe stated, in part: 
[B]ecause of your failure to act appropriately during a situation on August 29, 2013 which involved a coworker being unresponsive while on duty and posted in the Lakin Correctional Center Central Control.  Your lack of proper action not only put your coworker at risk but caused a breach of facility security.  A review of your disciplinary work history and your inactions in this situation has resulted in my loss of confidence in your ability to discharge the functions of your position and which has undermined the efficient operation of the WV Division of Corrections Lakin Correctional Center.
Grievant was charged with violation of the following provisions of WV Division of Corrections Policy Directive 129.00, Section V, Paragraph J: 
1.
Failure to comply with Policy Directives, Operational Procedures, or Post Orders.

5.
Instances of inadequate or unsatisfactory job                                                                                                                                performance.

15.
Careless workmanship or negligence resulting in spoilage or waste of materials or delay in work procedures.
17.
Failure to observe precautions or personal safety, posted rules, institutional operational procedures, signs, written or oral safety instructions, or failure to use protective clothing and equipment.

31.
Failure to respond immediately to an emergency situation.

47.
Breach of facility security or failure to report any breach or possible breach or facility security.

Grievant was also charged with violation of Lakin Correctional Center Operational Procedure 3.02, Daily Logs & Incident Reports, Section V, Paragraph G:
Staff witnessing or becoming aware of an incident which would be confidential in nature (i.e. staff misconduct reports) shall ensure that it is documented in memorandum form to the Warden.  Staff shall deliver the memorandum to the Warden’s/designee’s office.  In the event the Warden/designee is not available the staff member shall place the memorandum in an envelope and slide it under the Warden’s/designee’s door.  Confidential information that is in need of immediate attention shall be reported to the highest ranking person on duty at the time of discovery, and documented to the Warden as described above.

24. Grievant had been disciplined on four previous occasions, receiving three written reprimands and a suspension.  
25. Sgt. Halley was dismissed from employment and Grievant and Cpl. Farley were both demoted to Correctional Officer II.  Lt. Livingston was not disciplined. 
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

It is very clear from the surveillance video and Grievant’s testimony that Sgt. Halley was not simply sleeping.  Before Sgt. Halley went to sleep, Grievant observed him falling asleep standing up, losing his balance, and weaving when he walked.  He told her that “all I seem to do is sleep lately.”  Once he fell asleep, Grievant was afraid to wake him up because of his strange behavior while asleep:  gurgling, muttering, and clenching his fists.  She said she had tried to verbally wake him up for fifteen minutes.  It then took Cpl. Farley six minutes of concerted effort to wake Sgt. Halley up, including jerking his chair up and down so violently that he almost fell out of the chair and his arm flopped to the floor.  While Cpl. Farley attempted to wake him up, Sgt. Halley was pale, his breathing was shallow, and he was growling.  Once Sgt. Halley did wake up, he appeared to be disoriented.  He slapped himself repeatedly in the face, hard, and Grievant stated that he still looked “very sleepy.”  She gave him a candy bar in hopes that the sugar would wake him up.  
There was something seriously wrong with Sgt. Halley.  This was not an inappropriate but fairly normal instance of someone getting sleepy on the night shift and nodding off.  Sgt. Halley’s behavior was very unusual and disturbing, and Grievant took absolutely no action to address that situation.  She was afraid of Sgt. Halley because of his behavior, yet, rather than contacting Lt. Livingston as she would have been required to do under policy, she roped Cpl. Farley into confronting Sgt. Halley.  She stated that if she had seen an inmate exhibiting the same symptoms, she would have immediately sought medical help, yet did not do so for Sgt. Halley.  Even though it was clear that Sgt. Halley was still behaving oddly, and if nothing else was still “really sleepy,” she then left Sgt. Halley alone in command of the most critical security post in the building.  
By her own testimony, Grievant did not proactively tell Lt. Livingston that Sgt. Halley had been sleeping, much less all the other very abnormal behaviors; it was Lt. Livingston who asked Grievant if Sgt. Halley had been sleeping and Grievant merely nodded in response.  That in no way gave Lt. Livingston the information she needed to know that there was a real problem with Sgt. Halley.  An employee nodding off is a discipline issue, an employee who cannot be wakened with vigorous shaking is an emergency and a serious security concern.  When Grievant finally sought Lt. Livingston’s help because she was so afraid of Sgt. Halley’s behavior, she then left Lt. Livingston completely alone with him to go to the restroom.  Grievant then failed to make any report of the incident, which she was required to report immediately, because she was waiting for someone to tell her to do so.  She only made a report when specifically ordered to do so by the investigator.  Respondent has proven the charges against Grievant.  
Therefore, analysis then turns to the imposition of punishment for the conduct which Respondent proved by a preponderance of the evidence.  Grievant argues demotion was not justified because Grievant did write the report for which she was disciplined for failing to write,  and that Respondent should have corrected Sgt. Halley’s behavior before this incident per Grievant’s complaints.  Grievant argues alternatively that the punishment should be mitigated.  
Demotion with prejudice is available when discipline is “due to the inability of an employee to perform the duties of a position or for improper conduct.”  W. Va. Code St. R. § 143-1-11.4 (2012).  Demotion follows suspension and is the final attempt at corrective action before dismissal under Respondent’s progressive discipline policy, which requires that discipline be based on the severity of the offense.  WV Division of Corrections Policy Directive 129.00.  In this case, Grievant had a string of disciplinary actions preceding her demotion.  She had received three written warnings and a suspension.  All of these disciplinary actions related to Grievant’s failure to follow the rules, including two other security breaches, and her lack of leadership abilities.  Lack of confidence in Grievant’s leadership abilities was the true reason for her demotion, not her failure to timely file a report as Grievant asserts.  Grievant’s actions show she was clearly unsuited for a leadership position.  She took no responsibility for the situation or her own actions.  She failed to follow the clear policies and procedures required in the situation.  She showed a serious lack of judgment.  She refused to acknowledge the responsibilities of her position as a corporal.  It is beyond the scope of this decision to determine what exactly was wrong with Sgt. Halley, but what is most important and crystal clear was that something was seriously wrong with him and there was no way he was capable of being in charge of the control room.  Grievant was more concerned with her own discomfort at the situation and her desire to take a break than the safety of everyone in the facility.  Further, when confronted with her behavior in the investigation, Grievant failed to acknowledge the dangers of her inaction or accept any responsibility for the decisions she made or rules she broke.  Demotion was an appropriate disciplinary action.        
"Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  
Grievant has failed to prove mitigation is warranted in this case.  Grievant’s conduct violated the clear policies of Respondent, placed the inmates and staff needlessly in jeopardy, and demonstrated a continuing lack of leadership.  Demotion for this conduct was not excessive, disproportionate, or an abuse of discretion, particularly with Grievant’s previous disciplinary history and the leadership concerns noted in her evaluations.  
Grievant argues that fairness dictates mitigation because Grievant was only put in the situation due to Respondent’s failure to take previous action against Sgt. Halley.  In support of this argument, Grievant cites Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996), aff’d, Kan. Co. Cir Ct., Civil Action No. 96-AA-120 (Sep. 25, 1997), which states, “Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and include consideration of an employee's long service with a history of otherwise satisfactory work performance.”  Grievant does have a history of long service with Respondent, however she does not have a history of otherwise satisfactory work performance.  Grievant had been previously disciplined on four other occasions for conduct including security breaches and lack of leadership.  Grievant’s performance evaluations since 2009 also show concerns with her leadership ability, and Grievant’s most recent performance evaluation rated her performance as only fair with improvement needed.  While it is unfortunate Grievant was placed in this situation, she failed to prove Respondent had culpability, and any unfairness is outweighed by Grievant’s utter failure to take any responsibility for her own conduct.    

The following Conclusions of Law support the decision reached.

Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Demotion with prejudice is available when discipline is ”due to the inability of an employee to perform the duties of a position or for improper conduct.”  W. Va. Code St. R. § 143-1-11.4 (2012).  
3. Respondent proved the charges against Grievant and that demotion was an appropriate penalty under rule and policy. 
4. "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  

5. “Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and include consideration of an employee's long service with a history of otherwise satisfactory work performance.”  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996), aff’d, Kan. Co. Cir Ct., Civil Action No. 96-AA-120 (Sep. 25, 1997).

6. Grievant failed to prove that mitigation was warranted given Grievant’s previous performance as a supervisor, her disciplinary history, and the seriousness of her conduct.  
Accordingly, the grievance is denied.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  March 4, 2015
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Administrative Law Judge
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