THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Ali R. Dabiri,



Grievant,

v.







Docket No. 2014-1657-DOA
Office of Technology,



Respondent,
and

NATALIE W. FAULKNER,



Intervenor.
DECISION


Grievant, Ali R. Dabiri, is employed by Respondent, Office of Technology.  On June 6, 2014, Grievant filed this grievance against Respondent alleging that he was not selected for a position even though the other candidates were less qualified than he.  For relief, Grievant seeks instatement into the position for which he was not selected.

Following the June 24, 2014 level one conference, a level one decision was rendered on August 11, 2014, denying the grievance.  Grievant appealed to level two on June 24, 2014.  Grievant perfected the appeal to level three of the grievance process on August 6, 2014.  A level three hearing was held on November 14, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by counsel, Walt Auvil, Rusen & Auvil, PLLC.  Respondent was represented by counsel, Greg S. Foster, Assistant Attorney General.  This matter became mature for decision on December 16, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis


Grievant was not selected for a management position despite his many years of experience and education.  Respondent selected Intervenor, another employee with many years of experience, based on her broader experience and management skills.  Respondent clearly explained why Intervenor was best suited to the position, which explanation was supported by the evidence in the record.  Grievant failed to prove that the selection process or decision violated law or policy or was otherwise arbitrary and capricious.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Database Administrator 2.
2. On January 16, 2014, Respondent posted the vacant position of Information Systems Manager 3 (“ISM 3”).  
3. The position was to manage the Data Management and Business Intelligence Unit of the Application Solutions Section.  The Application Solutions Section has four units:  Data Management and Business Intelligence (“DMBI”), Application Architecture and Environmental Support (“AAES”), Application Operation and Support Services (“AOSS”), and Design and Delivery Services (“DADS”).  Timothy Phillips is the Director of the Application Solutions Section. 
4. Numerous internal and external candidates applied for the position, including Grievant and the successful candidate, Intervenor.

5. Preliminary interviews were conducted to weed out the numerous candidates, and eight candidates, including Grievant and Intervenor, were selected to interview with Director Phillips for the position.

6. Director Phillips had interviewed Grievant and one other candidate when Chief Technology Officer Gale Given, the director of the Office of Technology, informed him that there was a budgetary issue that might prevent the hiring of positions in his section.
7. Director Phillips had also posted for other management positions in his section
  in addition to the DMBI management position. 

8. Eventually, Chief Technology Officer Given, determined that the budget could only sustain the hiring of one management position.  That position would manage the DMBI, AAES, and AOSS units.
9. Director Phillips decided not to repost the position, but to make the selection decision for the one allowed management position from the applicants who had responded to the previous posting.  

10.   Director Phillips finished interviewing the six remaining candidates, including Intervenor.  Director Phillips re-interviewed Grievant and the other candidate who had interviewed before the decision was made to combine the management positions, to ask the additional questions relating to the addition of the two units to the position.  At the conclusions of interviews, all candidates had been asked the same questions.  
11. Director Phillips created a matrix to score the candidates.  The candidates were scored on qualities relating to each unit to be managed and management skills in general.  The total available score was seventy points with category points as follows:  ten points for AOSS, fifteen points for DMBI, twenty points for AAES, and twenty-five points for general management.  The matrix, introduced as Respondent’s Exhibit 1, is reproduced below:
	
	10
	15
	20
	25
	70

	
	Apps
	DBA
	AAES
	MGT
	Total

	Brown
	9
	12
	19
	24
	64

	Faulkner
	9
	14
	16
	23
	62

	Kolar
	7
	12
	19
	21
	59

	Foster
	9
	10
	17
	21
	57

	Wilson
	8
	10
	18
	21
	57

	Longfellow
	7
	10
	16
	21
	54

	Dabiri
	8
	12
	14
	19
	53

	Arjuna
	7
	12
	12
	19
	50


12. The posting required a four-year college degree and “six years of full-time or equivalent part-time paid experience in computer programming, office automation planning, purchasing and implementation of hardware and software, teleprocessing, system analysis, or supervision of computer operations.”  Additional experience could be substituted for the degree on a year-for-year basis.  
13. The posting listed the duties of the position as follows:

ISM3 - Data Management and Business Intelligence Manager.  Responsible for organizing, assigning, directing and reviewing the work of the DMBI unit within the Application Solutions Section of the WV Office of Technology.  This unit will be responsible for supporting the WVOT customers with regards to their data needs; including, but not limited to: database design; database administration; database maintenance; database support; database monitoring; business intelligence; data migration; and data integration.  Tools/technologies supported include, but are not limited to, are: Oracle; SQL Server; DB2; Microsoft Access; Scribe; Crystal Reports; Microsoft SSRS; and various performance monitoring tools.  Primary responsibilities of the DMBI Manager include, but are not limited to: managing the DMBI group and all required functions of personnel management; defining and setting standards for policies, procedures and best practices; working with Director and other mangers in Application Solutions to coordinate efforts in meeting customers’ needs; developing alternate methods to ensure cost recovery  objectives are achieved equitable to our customers; and ensuring a high level of performance and accessibility to the data required by our customers and their applications.  This position will also address and resolve customer issues that cross multiple disciplines and organizational units with the office of Technology that will require assistance, cooperation, and resources from other managers, WVOT directors, and their staff.
  
14. Intervenor held an Associate Degree in Computer Science.  Intervenor had a total of thirty-two years of relevant experience, including twenty-nine years of experience with the State, and twelve years of experience with Respondent.
  Intervenor had nine and one half years of supervisory experience, also within the state service.  Intervenor had broad experience in the state service having held the following positions:  Programmer/Analyst I through IV, Database Administrator I and II, and Systems Programmer I and II.  Intervenor had also served as a Senior Programmer Analyst in the private sector.  Intervener’s combination of education and experience exceeded the minimum qualifications of the position at issue.  
15. Grievant held two degrees: a Bachelor Degree in Computer Management and Data Processing and a Bachelor Degree in Business Management.  Grievant had a total of thirty-three years of relevant experience, including twenty-three years with the state, and four and one half years of experience with Respondent.  Grievant had six years of supervisory experience in the state service.  Grievant had served as a Programmer/Analyst II and a Database Administrator II within the state service and had served as a Senior Technical Consultant in the private sector.  Grievant’s combination of education and experience exceeded the minimum qualifications of the position at issue.  
16. The position was offered to the candidate with the highest total score, Mr. Brown, who declined the position.  Intervenor, who had the next highest score, was then offered the position and accepted.  Grievant was ranked seventh of the eight candidates.        
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

Grievant argues that Respondent’s nonselection of Grievant was arbitrary and capricious in that Respondent considered factors not included in the job posting,  and that Respondent’s conclusion that the successful applicant had more experience was erroneous.
  Grievant cited no statute, case, rule, or policy in support of his contentions. Respondent asserts that the successful candidate was the best qualified applicant, and that the selection decision was based on relevant factors.  
Although Grievant does not state this challenge directly, Grievant’s arguments flow from the contention that it was improper for Respondent to combine the multiple positions it posted.  Respondent had posted several management positions within the Application Solutions Section, including the DMBI manager position for which Grievant applied.  Due to budgetary considerations, Chief Technology Officer Given determined that only one manager could be hired, so that the position would manage the DMBI, AAES, and AOSS units of the Application Solutions Section.  Although Grievant points out in his PFFCL that the duties and responsibilities of the position changed after the posting, and argues that Respondent is limited to hiring based on the very specific language of the posting, Grievant made no argument that this was prohibited by law or that the position changed beyond the capacity of the posting.
The position posted was for an Information Systems Manager 3.  The posting specified that it was specifically for the DMBI unit manager, but the addition of the other two units did not change the essential position from an Information Systems Manager 3 for the Application Solutions Section.  The majority of the posting describes the general duties of a manager within the Application Solutions Section, which would apply to the manager of any unit within the section.  In addition, of the specific duties listed, the posting stated they were descriptive, but not limited to those specific duties.  Grievant did not argue or prove that it was improper to add additional duties of the same type that are properly included in the actual job classification of Information Systems Manager 3.  Grievant did not prove Respondent’s consideration of qualifications relating to all three units was in violation of law or policy or was otherwise arbitrary and capricious.    
Grievant disputed Respondent’s calculation of the years of relevant experience between Grievant and Intervenor.  The total years of experience between Grievant and Intervenor are quite close, with Grievant having thirty-three years of experience, and Intervenor having thirty-two years of experience.  Intervenor had superior experience with Respondent, having served twelve years and four months, to Grievant’s four years and nine months.  
In contention are the relative experience of the two regarding supervisory experience and database administration experience.  Intervenor also had superior supervisory experience with nine and one half years to Grievant’s six years.  Grievant attempted to count as supervisory experience those years in which he “[o]ccasionally supervised I.T, employees in the absence of the I.T. Manger.”  Director Phillips did not consider this comparable experience based on Grievant’s interview and Grievant provided no evidence in this proceeding to justify credit for those years of experience.  Covering for the typical absence of a manager would not generally rise to the level of true supervisory experience, unless that manager was on an extended leave and the covering employee was responsible for such things as approval of leave, discipline, and evaluation of other employees.  Directing the work of other employees is closer to lead worker responsibility than supervisor responsibility.  Grievant offered no evidence as to the specifics of this alleged supervisory experience, so did not sufficiently prove that he should be given credit for that experience.         
Grievant’s biggest assertion of error is in the calculation of experience in database administration.  Grievant had six years and eight months of database administration experience as a Database Administrator II.  Intervenor had four years and nine months of database administration experience as a Database Administrator I and II.  At issue is the propriety of Director Phillips’ consideration of database administration experience gained by Intervenor in her twelve years as a Systems Programmer I and II.  Director Phillips and Intervenor contend that Intervenor gained experience in systems database administration in those positions.  
In testimony, Grievant asserted that there is no such thing as systems versus application database administration as there is only database administration.  Grievant’s factual contention is not persuasive in that the Division of Personnel’s class specification for Grievant’s current classification, Database Administrator 2, states that a Database Administrator 2 “[m]ay perform as an applications database administrator as well as a systems database administrator.” (emphasis added)  
Grievant further asserts that the only experience that should be counted as database administration is that gained through the Database Administrator job title.  Grievant cited no law, rule, or policy to support this contention.  It is the experience that matters, not the specific job title held.  Although Grievant contends that Intervenor could not have gained database administration experience as a Systems Programmer, his argument is rooted in his assertion that there is no such thing as systems database administration.  
Both Intervenor and Director Phillips contend that Intervenor did gain database administration experience as a Systems Programmer.  Intervenor testified that she had daily database administration experience as a Systems Programmer and included this experience on her application and resume.  This contention is corroborated by the Division of Personnel’s classification specifications for Systems Programmer II.  The classification specification states in part, “Provides technical guidance to programmer analysts in the methods of . . . the database management on database communication systems.”  Further, the position requires “[k]nowledge of the design, execution and operation of extremely complex system software such as . . . database management.”  In her resume, Intervenor lists her experience as a Systems Programmer to include installing, configuring, maintaining, and “tuning” software packages, including several of the listed databases.  Also, both Intervenor and Grievant claimed database administration experience as Programmer/Analyst IIs.  Both worked for six years as Programmer/Analyst IIs in which they listed database administration as part of their job duties.  However, without more specific testimony about the amount of time spent on database administration, it is not possible to determine what amount of experience credit should be given.  
Intervenor is entitled to credit for database administration experience as a Systems Programmer, but the record does not support a year for year grant of database administration experience.  It is clear she is not entitled to the eighteen years of experience that Director Phillips testified she had gained.  However, based on her testimony that she had daily database administration duties in her twelve years of service as a Systems Programmer, her experience is substantial.  Ultimately, it is Grievant’s burden to prove his contention that he had more experience than Intervenor.  Based on the record, Grievant has not proven it is more likely than not that he has more database administration experience.
Grievant also alleged Director Phillips erred in preferring Intervenor’s training experience and in not giving Grievant consideration for the superiority of his two bachelor’s degrees.  Intervenor specifically listed in her application her training responsibilities as a Systems Programmer I and II, and discussed the same in her interview.  Although Grievant argues that his experience as a college professor should have been rated more highly than Intervenor’s experience, Grievant did not list his employment as a college professor on his application.  It is also unclear if Grievant tied this experience to management responsibilities in his interview.  Clearly, a college professor would have valuable skills in performing training for staff, but a manager has other responsibilities relating to training, including procurement and reporting.  In her interview, Intervenor directly tied her training experience into the duties of the management position she sought.  Grievant did not prove he did the same.  Grievant did clearly list his superior education in his application.  However, Director Phillips testified he felt education was less important than experience in this particular position.  Both Grievant and Intervenor had extensive experience, and both well exceeded the minimum qualifications of the position, which allowed for substitution of experience for education.  Grievant did not prove that Director Phillips’ decision to value experience more highly was in violation of any policy or otherwise arbitrary and capricious.  

While there were some irregularities in the selection process, Grievant did not prove that the selection itself was arbitrary and capricious.  Director Phillips interviewed all eight candidates and asked them the same questions.  Grievant and one other candidate were interviewed before the position was changed to include management of the three units.  In those interviews, Director Phillips asked general management questions and questions specific to the DMBI unit.  When Director Phillips interviewed Intervenor and the remaining five candidates, Director Phillips asked the same questions and then asked additional questions related to the management of the AOSS and AAES units.  Director Phillips then conducted a supplemental interview with Grievant to ask him the new questions about the AOSS and AAES units.  In the end, all candidates were asked the same questions.  If anything, Grievant had an advantage in being given a second opportunity to interview in which he could have improved some of his previous interview responses.  

Also, the methodology of the scoring was unclear in the record, but Grievant did not prove that the methodology itself was arbitrary and capricious.  The only document submitted regarding the scoring was the table created by Director Phillips showing the total score he assigned to each candidate in the four categories he considered.  However, neither Grievant nor Respondent asked Director Phillips specific questions about how he arrived at the scores.  Chief Technology Officer Given testified that there is typically a score sheet used in interviewing and she believed that the table was the aggregate of the scoring sheets, but those questions were not asked of Director Phillips.  While there are unanswered questions surrounding the selection decision in this grievance, Grievant did not put forth sufficient evidence to prove that the selection decision was arbitrary and capricious.    
Importantly, Director Phillips was able to clearly explain in some detail why he considered Intervenor the best candidate for the position.  An employer has discretion in determining the best qualified applicant, but the individuals who make that determination must be able to explain why the successful candidate is best qualified. Spears v. Dep't of Health & Human Res., Docket No. 04-HHR-284 (July 27, 2005).  Although Grievant contended that Respondent should have been limited to considering only the qualifications relevant to the manager of the DMBI unit, as stated above, he did not prove this contention.  Director Phillips explained that Intervenor had broader experience relating to the combined position.  Intervenor had experience related to all three units, whereas Grievant had experience relating only to two units.  
Director Phillips further explained that the most important consideration for this position was management skills, not technical skills.  Intervenor had greater demonstrated management skills in that she had more supervisory experience and also already had experience in procurement and training, including coordinating statewide trainings.  Director Phillips also believed that Intervenor’s personality was better suited to the position, particularly her tact and sensitivity.  “[W]hen a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006);  See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).”  Neely v. Dep’t of Transp./Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  Director Phillips’ explanations are supported by the evidence in the record, and his preference for Intervenor does not appear to be unreasonable.  

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

4. An employer has discretion in determining the best qualified applicant, but the individuals who make that determination must be able to explain why the successful candidate is best qualified. Spears v. Dep't of Health & Human Res., Docket No. 04-HHR-284 (July 27, 2005).  
5. “[W]hen a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006);  See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005); Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).”  Neely v. Dep’t of Transp./Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  

6. Grievant failed to prove Respondent’s nonselection of Grievant was arbitrary and capricious or otherwise in violation of law or policy.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  March 27, 2015
_____________________________








Billie Thacker Catlett








Administrative Law Judge
� These postings were not entered into evidence and the testimony regarding these positions was unspecific.  However, Grievant does not dispute that there were other postings around the time of his application for the DMBI position.  


� The language of the posting is reproduced verbatim, changing the format only.


� In calculating all years of experience for Grievant and Intervenor, the undersigned calculated the length of experience through January 2014, the month in which Grievant and Intervenor applied for the position.  This date was chosen as the only clear date for comparison as the evidence does not show when the interviews for the position were actually held.  


� Although Grievant alleged retaliation in his level one conference, that allegation was not developed at level three and was not included in Grievant’s PFFCL, so is deemed abandoned. 
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