WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
MATT RINEHART,
Grievant,

v.






Docket No. 2014-0984-DOT
DIVISION OF HIGHWAYS,
Respondent.






D E C I S I O N
Matt Rinehart, Grievant, filed this grievance against his employer the West Virginia Department of Transportation, Division of Highways (“DOH”) Respondent, protesting his dismissal.  The original grievance was filed on February 6, 2014, which provides “[d]ismissal without good cause.”  The relief sought states, “To be made whole in every way including restoration of job with back and interest and all benefits restored.” 
As authorized by W. Va. Code ( 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process.  A level three hearing was held before the undersigned Administrative Law Judge on October 24, 2014, at the Grievance Board(s Beckley office.  Grievant appeared in person and was represented by Gordon Simmons, UE Local 170, WV Public Workers Union.  Respondent was represented by Rachel Phillips, Esq., DOH Legal Division.  Both parties submitted Proposed Findings of Fact and Conclusions of Law, and this matter became mature for decision on November 24, 2014, on receipt of the last of these proposals.

Synopsis
Grievant was employed in a classification which required that he maintain a valid driver’s license.  Grievant lost his driver’s license as a result of being arrested and convicted for Driving Under the Influence of Alcohol (hereinafter DUI). Respondent terminated Grievant’s employment.  Respondent asserts it terminated Grievant because he no longer was able to meet the minimum qualification of the job.  Respondent has met the burden of proof in this case.  This grievance is DENIED.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant’s employment with DOH began in or about October 2011. He was employed by Respondent as a Transportation Worker 1 – Craftsworker.  
2.  A minimum qualification of the Transportation Worker 1 classification is possession of a valid Motor Vehicle Operators’ License.  R Ex 1. The applicable classification specs specifically state this requirement. 

3. Grievant received a driving under the influence (“DUI”) citation on June 9, 2013.  Grievant was convicted of the DUI and his West Virginia Driver’s license was revoked on or about October 21, 2013.
 R Ex 2.  The effective date of the revocation was November 13, 2013.  
4. Grievant was aware that a valid driver’s license was a requirement of his position.  R Ex 6.
5. On February 4, 2014, Grievant was notified via Form RL-544 that his dismissal would be recommended because he no longer met the minimum requirements of his job classification, due to his license revocation.
6. The RL-544 form along with other information provided that the reasons for the noted action:

On 10/21/13 you [were] convicted of a DUI which in turn caused your license to be revoked. As per the Division of Personnel’s specifications a valid driver’s license is required for a TWICW. At this time we are recommending dismissal due to the DOH Administrative Operating Procedures Section II, Chapter 6-5g. An employee may be dismissed for cause for failure to re-acquire licensure, when the same is a requirement for the employee’s job classification. Since you no longer meet the minimum job requirements for the position we are recommending dismissal. 
R Ex 4. 
7. The Form RL-544 was delivered in person to Grievant. (Johnny Vass L-3 Testimony).  Grievant received but refused to sign the RL-544 form.  R Ex 4. 
8. Information stated on Grievant’s RL-544 form specifically noted that: 

For any disciplinary action, you are hereby given an opportunity to respond in writing or in person to the Agency Representative. If you desire to meet in person, an appointment has been scheduled for you on 2/10/2014 (date) at 8:30 am (time) in District Managers Office-Princeton (place). Written comments shall be made no later than five days after your receipt of this notice. 
R Ex 4. 

9. Grievant was not present for the scheduled February 10, 2014, meeting/ pre-determination conference.  R Ex 4, and Thomas Camden, District 10 Manager, testimony.
10. A RL-546 form is a standard form which the Respondent uses to document an employee’s remarks and/or provided additional explanation regarding a relevant disciplinary action.  Typed on the RL-546 form relevant to this matter is the sentence, “I Matt Rihehart, have been given an opportunity to meet with Tom Camden, District Manager personally or present a written explanation concerning the charges against me.”  In a section marked Summary of Employee’s Remarks it is written “Did not Show.”  The document is signed and dated by Tom Camden.  See R Ex 4.  

11.  SEQ CHAPTER \h \r 1On March 6, 2014, Respondent issued a dismissal letter to Grievant, stating, “The reason for your termination is failure to maintain licensure required for your position.  More specifically, but not limited to: Your driver’s license has been revoked. Possession of a valid driver’s license is a minimum requirement of your job classification.” R Ex 7.
12. The effective date of Grievant’s severance of employment was close of business on March 23, 2014.  R Ex 7.

Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  

 SEQ CHAPTER \h \r 1State employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention."  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  Additionally, Division of Personnel Rule 3.39 defines "Fitness" as an employee’s “[s]uitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.”  DOP Administrative Rule, 143 W. Va. Code R. 1 § 3.39.  Lack of fitness constitutes good cause for dismissal.  Adkins v. Div. of Labor, Docket No. 04-DOL-071 (2005).


The evidence presented by Respondent was clear; Grievant was employed as a Transportation Worker 1 – Craftsworker and one of the specific minimum qualifications of the position is possession of a valid driver's license. R Ex 1  As Grievant's driver's license was revoked, Respondent avers that Grievant did not meet the definition of fitness as stated by the Division of Personnel.  Issue was simple and direct.  Grievant disagrees and protests.  Grievant puts forth at least three contentions challenging Respondent’s action; the existence of good cause, due process and discrimination.
  The issue presented is whether Respondent violated any statutes, policies, rules or regulations in terminating Grievant's employment.  
Grievant alleges that Respondent’s disciplinary action was discriminatory in nature, and that the agency practices a form of favoritism in enforcing the regulation. Grievant cites that an employee by the name of Marty Walker remained employed by Respondent after the suspension of his license.  Little to no other evidence was offered to support these claims.  Respondent provides that Mr. Walker’s commercial driver’s license (“CDL”) revocation was due to a clerical error, not a DUI, and was for a short period of time. 
 SEQ CHAPTER \h \r 1For purposes of the Public Employees Grievance Procedure, discrimination means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees. W. Va. Code § 6C-2-2 (d) (2008).  SEQ CHAPTER \h \r 1“Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless agreed to in writing or related to actual job responsibilities.” W. Va. Code § 6C-2-2(h).  To establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008); Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004).


Grievant did not establish that he was a similarly-situated employee as the identified employee.  Not every classification of employees employed by Respondent performs their assigned duties within the same conditions or frequency of events.   Further, it was provided the nature and length of the license revocation was not similar.   SEQ CHAPTER \h \r 1Grievant has not met the burden of showing he was similarly-situated to another employee who was treated differently.  Respondent proceeded in a rational manner. Grievant was employed as a Transportation Worker 1 and one of the specific minimum qualifications of the position is possession of a valid driver's license.  Grievant's driver's license was revoked.  After Respondent became aware of this information, it began the process of discharging Grievant.  This is rational, not arbitrary and or capricious.
  Grievant’s licensure was to be restricted for a period to exceed one year.
  
This Grievance Board has dealt with several similar cases involving employees of the Division of Highways where employees who were required to hold a driver’s license as a requirement of their jobs lost their licenses.
  In those cases, the termination of employment was upheld. See Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Elmore v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1042-DOT (May 26, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007); Loudermilk v. W. Va. Dep’t of Transp./Div. of Highways, Docket No. 2010-0558-DOT (Oct. 8, 2010). Loudermilk specifically states that where an employer proved by a preponderance of the evidence that a valid driver’s license is required for a grievant’s job and that grievant’s driver’s license had been revoked, the termination of the grievant’s employment was justified. Loudermilk, supra. (Conclusion of Law 4.)  In the circumstances of this case Respondent’s actions are not found to be unlawful discrimination or favoritism.

Grievant argues that  SEQ CHAPTER \h \r 1Respondent’s failure to provide Grievant a predetermination conference/meeting prior to his discipline, violated Grievant’s right to due process. Grievant avers that his grievance must be granted because his constitutional rights have been violated.  Respondent maintains it did not violate Grievant rights. 
The West Virginia Supreme Court of Appeals has recognized that "due process is a flexible concept, and that the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (citing Clark v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)). "What is required to meet procedural due process under the Fourteenth Amendment is controlled by the circumstances of each case." Barker v. Hardway, 238 F. Supplement 228 (W. Va. 1968); See Buskirk, supra; Edwards v. Berkeley County Bd. Of Educ., Docket No. 89-02-234 (Nov. 28, 1989).

"An essential principle of due process is that a deprivation of life, liberty or property 'be preceded by notice and an opportunity for hearing appropriate to the nature of the case.'" Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542, 105 S.Ct. 1487, 84 L.Ed.2d 494, (1985), citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950). The question is whether the due process protections afforded Grievant were sufficient.  It has previously been held that a full-blown hearing is generally not required before an employee may be terminated, but that employee has the minimum pre-deprivation right to at least have an opportunity to respond to the charges either orally or in writing. Loudermill, 470 U.S. at 542.  An employee is also entitled to written notice of the charges and an explanation of the evidence. Wirt, supra.  In other words, notice of the charges, explanation of the evidence, and an opportunity to respond is required to be provided. 
Grievant was informed, orally and in writing, of the charges against him, and Respondent explained the rationale for the termination of his employment.
  The identified Form RL-544 which was delivered, in person, to Grievant specifically informed him that an appointment had been scheduled for him to respond in writing or in person to an agency representative.  Grievant did not show for the February 10, 2014, conference. See FOF 5-10.  Grievant was provided with notice and an opportunity to be heard before his dismissal from employment was effective.  On March 6, 2014, Respondent issued a dismissal letter to Grievant, stating, “The reason for your termination is failure to maintain licensure required for your position.” R Ex 7  Grievant was not unlawfully denied due process in the circumstances of this case.
Respondent met its burden of proving it had good cause to dismiss Grievant because he was unfit for his position.  Upon suspension of Grievant’s Motor Vehicle Operator’s License, Grievant no longer met the minimum qualifications for a Transportation Worker 1 position. 
The following conclusions of law are appropriate in this matter:


Conclusions of Law
1.  SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  In dismissal cases involving classified employees, the burden of proof is upon the employer to establish the charges relied upon by a preponderance of the evidence and to establish good cause for dismissing an employee. Davis v. W. Va. Dep’t. of Motor Vehicles, Docket No. 89-DMV-569 (Jan. 22, 1990); Broughton v. W. Va. Div. of Highways, Docket No. 92-DOH-325 (Dec. 31, 1992).
2. State employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention."  Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965). 

3. Fitness is defined as an employee’s “[s]uitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.”  DOP Administrative Rule, 143 W. Va. Code R. 1 § 3.39.  Lack of fitness constitutes good cause for dismissal.  Adkins v. Div. of Labor, Docket No. 04-DOL-071 (2005).
4. Respondent met its burden of proving it had good cause to dismiss Grievant.

5.  SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1For purposes of the Public Employees Grievance Procedure, discrimination means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees. W. Va. Code § 6C-2-2 (d) (2008).  SEQ CHAPTER \h \r 1“Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless agreed to in writing or related to actual job responsibilities.” W. Va. Code § 6C-2-2(h).  To establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008); Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004).

6.  SEQ CHAPTER \h \r 1Grievant failed to demonstrate that he was a victim of discrimination or favoritism.
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  March 25, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Grievant testifies that the suspension was to be for a period of three years.


� Grievant also highlights that he had been able to perform his assigned duties (of the position) for a time period (3 months) after the revocation of his license. Grievant offered he is now employed in a similar job classification with the city of Beckley, and performs the duties of that position without a valid Motor Vehicle Operators’ License.


� Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).(  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the authoritarian agency. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).


� Respondent’s disciplinary policy provides that an “employee may be dismissed for cause,” including failure to re-acquire licensure, when the same is a requirement for an employee’s job classification, within a time frame specified by the agency. R Ex 9.  � SEQ CHAPTER \h \r 1�Error! Main Document Only.�Kathleen Dempsey is the Director of Human Resources for Respondent.  Among numerous other recognized responsibilities, Director Dempsey’s duties involve consideration and implementation of disciplinary actions for employees of West Virginia Department of Transportation, Division of Highways, Respondent.  Director Dempsey testified that six months after a license revocation was “the rule of thumb” in proceeding with dismissal.  Dempsey Testimony Level III hearing.


� It is believed that Respondent has dismissed in excess of fifteen employees for loss of driving privileges.


� On February 4, 2014, Grievant was notified via Form RL-544 that his dismissal would be recommended because he no longer met the minimum requirements of his job classification due to his license revocation.  Grievant was instructed that he had the right to respond with reasons why dismissal was not warranted.  
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