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DECISION


Grievant, Christopher Lee Fink was employed at the New River Community and Technical College (New River) as an Instructor of Business and Management, as well as the Department Chair of the Department Business and Computer Science.  On December 15, 2014, Instructor Fink filed a grievance contesting a reprimand and demotion by the termination of his contract as department chair for allegedly making offensive comments in class.
  As relief, Grievant seeks “Removal of coaching documentation from my personnel file, payment of the remaining $2500 for which I contracted, Protection from retaliation by members of the administration, and such relief demand by law as to make me whole.”  Mr. Fink sought an expedited grievance directly to level three.

On February 10, 2015, Mr. Fink filed a second grievance contesting the reassignment of his duties which removed him from all his teaching and committee assignments and the nonrenewal of his contract as an instructor.
 As relief Mr. Fink seeks, “Removal of all coaching documentation from my personnel file. Restoration to full duty and academic status. Protection from further retaliation by the administration and New River ordered to renew my faculty contract for the 2015-2016 year.”

On March 3, 2015, a telephonic hearing was held on Grievant’s motion to consolidate the two grievances. Grievant participated in the hearing pro se, and Respondent was represented by Scott E. Johnson, Assistant Attorney General.  Respondent opposed the motion to consolidate and asked that the grievances be remanded to level one instead of being expedited to level three. The undersigned found that the two grievances dealt with the same subject matter and the same witnesses would testify in both cases.  Accordingly, the grievances were consolidated.  The undersigned also found that the grievances involved a dismissal of Grievant from his position as Department Chair since he was removed from those duties prior to the expiration of the contract term.  Since the conditions of West Virginia Code § 6C-2-4(a)(4)
 for an expedited hearing were found to be met, the consolidated grievances were set for a level three hearing.


A level three hearing was held in Beckley West Virginia on April 13, 2015. Grievant appeared pro se and Respondent was represented by Scott E. Johnson, Assistant Attorney General. This matter became mature for decision on May 18, 2015, upon receipt of the last Proposed Findings of Fact and Conclusions of Law submitted by the parties.
Synopsis


In two separate actions, and for distinctly different reasons, Respondent terminated Grievant’s appointment as the Department Chair and decided not to renew Grievant’s appointment as a full-time faculty member. Grievant argues that Respondent did not prove that their actions were justified, and that comments that he made during his lectures, which served as the reason for Respondent’s actions, were protected under the doctrine of “academic freedom.”  Respondent failed to demonstrate adequate reason for terminating Grievant’s Department Chair position prior to its expiration. However, Respondent did prove that the reasons for not renewing Grievant’s full-time faculty appointment were not arbitrary and capricious, and did not violate Grievant’s right to academic freedom. The grievance is GRANTED-IN-PART and DENIED-IN-PART. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
During the 2014-2015 academic year, Grievant was employed as an Instructor at New River through a Notice of New River and Technical College Faculty Appointment which ran through May 19, 2015.
  Grievant also held a Temporary Appointment Notice for overload classes, and a Temporary Appointment Notice as a Department Chair. 

2.
Grievant’s temporary appointment as the Department Chair was for the period of August 1, 2014, through May 31, 2015, with a salary of $5000. The salary was to be paid in two equal installments on December 31, 2014, and June 15, 2015.

3.
During the Fall Semester, 2014, Grievant taught a Management 230 (“MGMT 230”) class, entitled “Organizational Behavior.” The class originated from the Greenbrier Valley Campus and was broadcast to New River campuses in three other counties: Mercer, Nicholas, and Raleigh.

4.
Grievant took the position of Chair for the Department of Business at New River in the 2013-2014 academic year, and was chosen to be the Department Chair again for the 2014-2015 academic year.

5.
Willis Nordlund, Ph.D. is a tenured Professor of Economics and Business at New River.
  Doctor Nordlund had been the Business Department Chair from 2007 through May 2011. Respondent’s Exhibit 2. Dr. Nordlund was also in the United States Marines and served in Vietnam. 


6.
Grievant was nominated to be the Department Chair for the 2014-2015 academic year, and Dr. Nordlund nominated himself to be the Chair.  Dr. Amy DeSonia appointed Grievant to the position instead of Dr. Nordlund.
 

7.
In the past, Dr. Nordlund had taught Human Resources Management and Organizational Behavior.  He made it known that he wanted to continue to teach these classes but they were given to Grievant.

8.
Grievant was teaching the Organizational Behavior class on October 29, 2014.  Grievant was located and broadcasting from the Lewisburg campus, with students also participating by video connection
 in Princeton, Beckley, and Summersville.  The topic of this particular class was conflict in organizations.  

9.
The first twenty minutes or more of the class were taken up by students in the remote locations complaining about various issues with the college. Much of that discussion concerned instructors and specifically Dr. Nordlund. Grievant listened to these complaints and informed the students that they needed to take the performance surveys given to students seriously, and that if they had specific complaints they could send an e-mail outlining their concerns to Dr. Amy DeSonia, Vice President for Academic Affairs.

10.
One student complained that she answered a question in Dr. Nordlund’s class and he abruptly told her the answer was wrong.  When attempting to explain Dr. Nordlund’s response, Grievant said: 

He’s not a Keynesian economist, he does not believe in supply and demand. He believes you can have aggregated demand.  He’s a commie, it’s okay, that’s just how it is.  It’s two different theories. It’s the capitalist free market system where supply and demand drive the market, and the other side that says that a central planning body can drive the market.


11.
Grievant used the problems that the students were complaining about as an example of organizational conflict.  He noted that the students who attended the class where Dr. Nordlund was present tended to like the class but students who watched it over the video feed did not.  The conflict was created by the sparsity of funds and available instructors to provide for live instruction in each location.  He also noted the conflict of teaching styles and course content, some of which are more or less conducive to effective distance learning.  Grievant concluded:
The conflict you are experiencing is not about the man. It’s about learning styles and learning environments. The man is a genius, he is.  The students in Beckley think it’s a wonderful class, but folks in other areas complain. It’s about adaptation to change.  It’s not about content delivery; it’s about methodology behind the content delivery.


12.
On October 30, 2014, a student in Grievant’s MGMT 230 sent an e-mail to Dr. Amy DeSonia, complaining about Grievant’s behavior in the classroom.  The student alleged inter alia that: Grievant called Dr. Nordlund a “commie” because of their different beliefs; made inappropriate remarks related to women; made remarks against practitioners of the Islamic faith and referred to Walmart as “the evil empire.” Respondent’s Exhibit 6.  

13.
On November 6, 2015, Leah Taylor and Amanda Baker, Director of Human Resources, began an informal investigation and met with the student about her complaints. On the same day, Dr. Nordlund sent an e-mail to Dr. L. Marshall Washington, President of New River, reporting an incident involving Grievant telling the students in his MGMT 230 class that Dr. Nordlund was a “commie” because of how Dr. Nordlund oriented his classroom discussion of the U. S. economic system.  Dr. Nordlund characterized Grievant’s comments as unprofessional and slanderous.  Respondent’s Exhibit 6.

14.
On November 19, 2015, the student filed a formal complaint regarding her allegations of misconduct by Grievant and a copy was sent to President Washington.  President Washington decided that there should be two separate investigations: one concerning the comments regarding a fellow faculty member and another regarding what was characterized as “sexual and other forms of harassment” in the form of inappropriate comments made by Grievant during his lectures. 

15.
Leah Taylor and Ms. Baker had investigated the matter related to Dr. Nordlund by viewing the video of the class, and interviewing the student, Grievant, and Dr. Nordlund.  President Washington appointed Dr. Allen Withers, Vice President for Student Affairs, to conduct investigation into the harassment allegations.

16.
When Leah Taylor and Ms. Baker interviewed Dr. Nordlund, he told the interviewers that one of the worst comments a person could make about a Vietnam Veteran was to call him a “commie.” Dr. Nordlund had been informed of the comment by a student who said he was furious as well. Dr. Nordlund told the interviewers that he had a “get-well plan” which included the following:


1. Remove Mr. Fink from Department Chair,



2. Terminate Mr. Fink’s employment,



3. A written statement from the College that Mr. Fink will not be rehired,



4. Institution provided attorney,



5. Doctor Washington issue a statement to the faculty and staff,



6. A written statement of apology from Mr. Fink.

Ms. Taylor informed Dr. Nordlund that New River could not provide number three through six above due to confidentiality. Further, New River could not require an employee to apologize to another employee in writing. Dr. Nordlund stated that he understood, but number one and two were not negotiable. Respondent’s Exhibit 6.


17.
When Grievant was interviewed, his first response was to note that any comments made during the class were protected by the New River policy on academic freedom.  He noted that:

Students understand in my class that when I make a joke or comment it is not a value judgement but it is a representation of difference in beliefs but that all beliefs are valid and even if we disagree we are still entitled to our opinion.
When asked about calling Dr. Nordlund a commie he indicated that he believed the word he used was “communist,” and noted that, “commie would be pejorative.”

18.
President Washington met with Grievant to discuss the allegations regarding comments made in the MGMT 230 class.  Following that meeting, President Washington issued Grievant a “Written Warning” dated December 5, 2014.  In that warning Dr. Washington immediately removed Grievant from his position as Department Chair.  He informed Grievant that he would be paid $2500 on December 31, 2014, for the services he had already performed under the contract, but he would not receive the remainder of the pay for the position.  The specific reason for this action:
[A] complaint received on November 6, 2014 alleging you displayed unprofessional and slanderous behavior during your October 29, 2014 Management 230 lecture. . . . After reviewing the investigation report, I have determined that your comment “he is a commie” referring to Dr. Willis Nordlund was inappropriate. 
As support for this action Dr. Washington found that Grievant violated the New River Faculty Handbook which states: 

It is expected that New River employees act in a responsible and professional manner, remaining sensitive to treating coworkers with dignity and respect, and help provide a productive work environment. . . Professors do not discriminate or harass their colleagues. They respect and defend the free inquiry of their associates. In exchange of criticism and ideas they showed due respect of opinion of others. They acknowledge their academic debts and tried to be objective in their professional judgment of colleagues.
Faculty responsibilities include, . . .[treating] fairly, courteously, and professionally their students, colleagues, and other members of the academic community.

Respondent’s Exhibit 7, Written Warning, December 5, 2014.


19.
Dr. Withers conducted a separate investigation into the allegation that Grievant made multiple inappropriate remarks in class related to women, followers of Islam, and Walmart, the “evil empire.” Dr. Withers and President Washington met with the student who filed the complaint against Grievant on November 21, 2014.  Dr. Withers met with the student a subsequent time.  An extension was granted to Dr. Withers to complete the investigation due to the Thanksgiving Holiday and the Holiday Semester Break.  


20.
Upon reviewing the recordings of Grievant’s MGMT 230 lectures from the fall semester, Dr. Withers discovered that Grievant had made the following statements to the class:

August 18, 2014:

· I’ve decided that when I retire I want to be a sizer at Victoria’s Secret. I can only do one size, it’s either a handful or it’s not.
· That’s how the thong was invented, the big girls wearing the regular fashions and they just kinda ended up there.

· So y’all know what my favorite retirement job would be right and I’d only work like prior to prom and that kind of thing so you’d have a better traffic flow.

· If I had a daughter, she would not shop at Victoria’s Secret until she was like thirty because Victoria Secret is a hoe.

· It’s all basically giftwrap anyway. . . It’s like Christmas time, the pretty wrapping always ends up on the floor. . .  It all looks the same on the floor, that’s my theory.

August 20, 2014:

· Why did he jump into the three foot end of the pool? Because a girl was watching . . . So instead of impressing the cute girl, she looked at him and said, “dumbass”, and started dating someone else. . . We don’t let the dumb ones breed.

September 3, 2014:

· Telephone, telegraph, tell a woman, isn’t that how it goes to get something known or spread?

· If I was in a room full of naked strippers, with an unlimited supply of dollar bills, is it the same situation as me being a room full of strippers with an unlimited dollar bills and my wife?

September 15, 2014:

· You might think that there isn’t anything wrong with going to the Hollywood Humps thing. . . Is it the Chippendales? . . . You may have no problem going to a Chippendale show. Do you want your significant other going to a gentlemen’s club? . . . A single man will be motivated to do things contrary to what a married man might do . . . Can everyone follow where I’m trying to go without just being blatant about it? The nuance, hit it or quit it?

· Please would you flash for $100? . . . No, you’re standing right here, I put $100 on your desk, and you must flash your IVN classroom.
· We take this to the Jihad work ethic. Blowing yourself up will get you into Heaven. It’s the same type of belief structure. . .
· Jihadists are going boom to go to heaven with virgins. I’d rather have experienced ladies waiting for me. Just saying, it’s a whole lot better story, think about it. If it’s the ultimate paradise, don’t you at least want someone who knows what they’re doing? . . . The sad thing is, a virgin at the time of the Quran was like twelve. So theoretically you’re blowing yourself up. . . When you get to heaven you had seventeen 12-year-old girls waiting on you. . . I think Muhammad’s wife was like nine, she was nine when he raped her.

October 1, 2014:

· Get knocked up by several different dudes and you have a lot of income for life.

· The book argues about quality stress, which it calls optimum. I say bullshit on that one.
October 29, 2014:
· My son, at ten, doesn’t care. You know what we were doing the other day? We were threatening to chop off each other’s peters.


21.
The student found these statements to be offensive and degrading to women as well as Moslems. She and other students considered dropping the class but stayed in it because it was needed for graduation. One student quit attending the class because he was offended by the statements about Islam and sexually related comments. At least one other student walked out of the class early because she was offended by Grievant’s comments. Other students interviewed said they were not offended by the comments Grievant made, but felt that his approach was unorthodox. No student made any comment or complaints to Grievant about his examples being offensive. Respondent’s Exhibit 8.

22.
On December 17, Doctor Withers interviewed Grievant concerning the complaint and the comment that he had made in class. Grievant uses what he described as extreme examples to make a concept stick and to make his point. His stated intention is to challenge the students’ value judgments. With regard to the Victoria’s Secret discussion, the example was used to point out the importance of putting people in the appropriate job. He was illustrating that it would be an improper fit to have a man in the sizing job. He compared this to the example of having a pedophile in a day care setting or an atheist in a Christian bookstore.

With regard to the discussion of Islamic beliefs, Grievant made those comments in the context of a comparison between the value system of the Islamic culture and the predominant culture in the United States and the value system of America. Value systems have an impact on organizational behaviors. 


23.
Dr. Withers submitted his completed report to President Washington on January 20, 2015, with the following findings:

· The remarks about “women’s anatomy, remarks against the people who may have the Islam beliefs, the ‘evil empire’ which is Walmart” were made.

· Statements were made by Instructor Chris Fink (evident in the class tapes and based on statements made by student witnesses) made some students feel uncomfortable and some students feel offended. The reasons why students felt this way are varied and not generalizable to the entire class of students.

· Some students (not all of the six students interviewed) felt that some statements were “unprofessional” and “inappropriate” for a College class.
Respondent’s Exhibit 8.

24.
On February 5, 2015, President Washington gave Grievant a document entitled “Second Written Warning/Reassignment of Duties.” The document indicated Grievant’s inappropriate behavior violated the New River Faculty Handbook and New River 
Values Statements. Dr. Washington relieved Grievant of all his classroom and committee duties and assigned Grievant the duties of reviewing the College Catalog and the Student Handbook and making suggestions for enhancements of those documents. During the spring semester, Grievant was to report directly to Dr. Amy DeSonia. Grievant was informed that he would be paid through May 19, 2015 the last day of his Faculty Appointment, and that his employment with New River would not be renewed. Respondent’s Exhibit 9.

25.
Grievant has not been subject to prior disciplinary actions, warnings or reprimands.  The prior student evaluations of Grievant’s classes have been favorable.

Discussion


Grievant held an administrative appointment as Department Chair and a Faculty appointment as an Instructor.  One appointment was terminated before the term expired and one was not renewed, and they were each ended for separate and discrete reasons. Consequently, they will be discussed separately.

Department Chair:


Grievant was given a Temporary Appointment Notice for the position of Department Chair for the 2014 - 2015 academic year.  The notice gave a “Contract Period” of August 1, 2014 through May 31, 2015. The only conditions placed upon this administrative contract where the following:
Your appointment is subject to the fulfillment of your position responsibilities during the life of the agreement. In accordance with the provisions of the Community and Technical College System of West Virginia, Procedural Rule Series 9, you are offered an appointment to the position identified under the these terms and conditions your specific assignment will be prescribed by the President of the Institution or a designated representative this agreement is contingent upon adequate funding
Grievance Exhibit 3, Temporary Appointment Notice.

The West Virginia Supreme Court of Appeals has held that higher education employees assigned as administrators have only the rights attendant to their current contracts. In such cases, an employer may refuse to renew these types of employee contracts without giving a reason and without providing a hearing. "The only exception to this general principle is in cases where an employee demonstrates that he had a property right in continued employment, entitling him to due process of law." State ex rel. Tuck v. Cole, 182 W. Va. 178, 181, 386 S.E.2d 835 (1989); Loundmon-Clay v. HEPC/Bluefield State College, Docket No. 02-HEPC-013 (Aug. 29, 2002); Smith v. Bd. of Directors/Fairmont State College, Docket No. 97-BOD-238 (Sept. 11, 1997). "For [an] employee to possess a property interest in his employment he must have a sufficient expectancy of continued employment derived from state law, rules or understandings. . .

[t]he expectation must be more than unilateral." Scragg v. Bd. of Directors/W. Va. State

College, Docket No. 93-BOD-436R (Jan. 30, 1996).


Grievant was hired by Respondent into a Department Chair position, under a one year temporary appointment and contract. This is not a case where Respondent simply declined to renew the annual appointment; rather, Respondent, prior to the end of the appointment, terminated Grievant’s employment as Department Chair. The Grievance Board has determined that in cases where the grievant has been given an annual notice of appointment, the grievant has an expectation of continued employment through at least the end of the contract term, in this case May 31, 2015, dependent solely upon “the fulfillment of [the] position responsibilities during the life of the agreement”, and “adequate funding” of the position.” Accordingly, Respondent bears the burden of proving the charges by a preponderance of the evidence. Cuda v. W. Va. Univ., Docket No. 2011-0167-WVU (May 27, 2011); Wycherly v. Northern Comm. Coll., Docket No. 2013-1097-NCC (Feb. 28, 2014);  Olmsted v. Bd. of Directors/Bluefield State College, Docket No. 98-BOD-108 (Oct. 21, 1998); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989). A preponderance of the evidence is defined as “evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.” Black’s Law Dictionary (6th ed. 1991), Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, a party has not met its burden of proof. Id.


The sole reason for the termination of Grievant’s contract as Department Chair was that he referred to Dr. Nordlund as a “commie” in his lecture. President Washington found this comment to be inappropriate and in violation of the New River Faculty Handbook by failing to treat a coworker with dignity and respect.  Dr. Washington also cited the New River Values Statement which has similar requirements. 


Grievant argues that his comments to the class, taken as a whole, were supportive of Dr. Nordlund and his use of the term “commie” was in reference to what he perceived as Dr. Nordlund’s philosophy of economics rather than any fealty to a country or political beliefs.  Indeed, Grievant did point out to the students that perceived problems with Dr. Nordlund were actually related to the distance learning experience rather than Dr. Nordlund as a professor. After using the term “commie” Grievant went on to explain the difference between the basic Keynesian economics philosophy and communist economic philosophy.  There is no doubt that Grievant would have been better served to use the word communist. He himself admitted that “commie” was a pejorative term. However, in the full context of the discussion, it was clear that Grievant was encouraging the students to view Dr. Nordlund respectfully. When interviewed, Grievant stated that he viewed Dr. Nordlund as a mentor and that he would have apologized both personally and publicly had he known that his comment had offended Dr. Nordlund. 

Additionally, Dr. Nordlund appeared to overreact to this situation. It appeared from his interview that he was as upset with Grievant being the Department Chair and teaching classes that Dr. Nordlund had previously taught as he was about the individual comment. To demand that Grievant be fired over this single comment was clearly unreasonable. It appears that the administration’s action against Grievant was intended to mollify Dr. Nordlund as much as it was to punish Grievant for his conduct. Given the totality of the circumstances and the fact that Grievant had not had any prior discipline or counseling, Respondent failed to prove that this single action justified the termination of Grievant’s contract as Department Chair. There was certainly no evidence presented that Grievant failed to perform his responsibilities as the Department Chair, nor that funding had become unavailable; which are the only two reasons listed in the faculty appointment for terminating the contract. Grievance Exhibit 3. Obviously, that contract has expired and Respondent was under no obligation to renew it. The only remedy available to Grievant is payment of the additional $2500 he would have received had he been allowed to complete the contract term.
Non-Renewal of Faculty Appointment:

Unlike Grievant’s appointment to 
the Department Chair position, Respondent did not terminate Grievant’s faculty appointment prior to its expiration. Rather, Respondent chose not to renew Grievant’s faculty appointment. Therefore, the first issue to be considered is whether Grievant has a sufficient expectation of continued employment to require that his contract be renewed.  


The West Virginia Council for Community and Technical College Education procedural rules related to Promotion and Tenure provide that  “Full-time appointments to the faculty of an institution, other than those designated as clinical-track, instructional specialist, library-track, term, or non-tenure-track, shall be either tenured or tenure-track.” 135 C. S. R. 9 § 4.1. Unfortunately, neither party introduced Grievant’s Faculty Appointment document into evidence, nor provided any testimony regarding the nature of that appointment. All that is clear from the testimony is that Grievant was employed by New River as an Instructor and that he had received a New River Community and Technical College Faculty Appointment which expired on May 19, 2015. Respondent’s Exhibit 9. Grievant did not hold tenure. Grievant could have been employed as a “term” instructor or he could have been “tenure-track.” The difference is significant.


 “West Virginia has set out a very specific system of procedural protections that apply to different carefully defined categories of college employees.” State ex rel. Tuck v. Cole, 182 W.Va. 178, 180, 386 S.E.2d 835, 837 (1989). “Temporary (non-tenure-track) faculty members . . . have only the rights attendant to their current contracts.” Tuck, 182 W.Va. at 181, 386 S.E.2d at 838. In Tuck, the employee had a temporary faculty contract that the College did not extend. In rejecting the employee’s claim that he had a property right to his job, the Court stated that the employee’s “property right in employment ended when his contract with the College ended . . . .” Id. For a property right to exist, “a person clearly must have more than an abstract need or desire for it. He must have more than a unilateral expectation of it. He must, instead, have a legitimate claim of entitlement to it.” Tuck, 182 W.Va. at 179, 386 S.E.2d at 836 (citation omitted). Without a property right, “the employer may refuse to renew.” Id.


In Whitaker v. Board of Directors/West Liberty State College, Docket No. 99-BOD-231 (Jan. 11, 2000), the employee grieved West Liberty State College’s decision to not renew his temporary term teaching contract of employment. In denying the grievance, the ALJ stated, “[f]or [an] employee to possess a property interest in his employment he must have a sufficient expectancy of continued employment derived from state law, rules or understanding . . . [t]he expectation must be more than unilateral.” Id. (citations omitted). The Whitaker decision also noted that “[w]hile it is true that temporary faculty have few rights . . . temporary faculty are told this when they are hired. By signing the contract they have agreed to be employed in this capacity with the inherent limitations.” Id. See also Jerrell v. New River Comm. & Tech. Coll., Docket No. 2008-1826-NRCTC (Oct. 7, 2009); Kloc v. Bd. of Trustees/WVU, Docket No. 96-BOT-507 (Aug. 20, 1997); Smith v. Bd. of Directors/Fairmont State College, Docket No. 97-BOD-238 (Sept. 11, 1997).  Accordingly, if Grievant held a term contract with New River, he would have no legal expectation that the contract would be renewed.


On the other hand, it is quite possible that Grievant was a “tenure-track” instructor. The Community and Technical College rules provide that “[w]hen a full-time faculty member is appointed on other than a clinical-track, instructional specialist, librarian track, term, non-tenure-track or tenure basis, the appointment shall be tenure-track.” 135 C.S.R. 9 § 10.1.1. The rules also require that:
During the tenure-track period, contracts may be issued on a year-to-year basis, and appointments may be terminated at the end of the contract year. During said tenure-track period, notice of non-appointment may be issued for any reason that is not arbitrary, capricious, or without factual basis. Any documented information relating to the decision for nonretention or dismissal shall be provided promptly to the faculty member upon request.

135 C.S.R. 9 § 10.4. If Grievant’s appointment was to a tenure-track position, Respondent would have to prove that the reasons for nonrenewal of his appointment were not arbitrary or capricious. 

“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions are closely related to actions that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).

President Washington’s decision not to renew Grievant’s contract was based upon a thorough investigation which showed that Grievant had made numerous inappropriate comments related to women, as well as statements derogatory to the Islam faith, during his lectures.  These statements caused students to be very uncomfortable and created an atmosphere that was not conducive to learning.  These actions were in violation of the standard set forth in the New River Faculty Handbook inasmuch as they did not “demonstrate respect for the student as individuals or adhere to the proper role as intellectual guidance counselor.” In fact, Grievant’s comments were extremely disrespectful to women and Moslems. Accordingly, Respondent proved by a preponderance of the evidence that the reasons for nonrenewal and Grievant’s faculty appointment were neither arbitrary nor capricious.

Finally, Grievant argues that the comments he made were intended to challenge the students’ perceptions and make them think critically. As such, Grievant avers that these comments were protected pursuant to the concept of “academic freedom.” The concept of “Academic freedom” is derived from the first and fourteenth amendments to the Constitution of the United States and Article III, Section 7 of the West Virginia Constitution. See, Meckley v. Kanawha County Bd. of Educ., 181 W. Va. 657, 383 S.E.2d 839 (1989). 
Even though if Grievant does not have a property or liberty expectation in the renewal of his faculty appointment, there are nevertheless some reasons upon which the government may not rely in denying a benefit. It may not deny a benefit to a person on a basis that infringes his constitutionally protected interests . . . ” Perry v. Sinderman, 408 U.S. 593, 597 (1972); See Chitwood v. Fester, 468 F.2d 359 (4th Cir. 1972); See Holliman v. Martin, 330 F. Supp. 1 (W.D. Va. 1971); See generally McClung v. Marion County Comm’n, 178 W. Va. 444, 360 S.E.2d 221 (1987); Barnhart v. W.Va. Dep’t of Educ., Docket No. 03-DOE-027 (Dec. 17, 2004); Jerrell v. New River Comm. & Tech. Coll., Docket No. 2008-1826-NRCTC (Oct. 7, 2009); Dr. P.E. v. Marshall Univ., Docket No. 06-HE-216 (Mar. 5, 2008).


“'Academic freedom’ is defined as liberty to pursue and teach relevant knowledge and to discuss it freely without restriction from school or public officials or from sources of influence. The American Heritage Dictionary at 70.”  Kilburn v. Bd. of Directors/W. Va. State College, Docket No. 94-BOD-1046 (Dec. 29, 1995).” McCoy v. Bd. of Dir./Southern W. Va. Community College, Docket No. 97-BOD-182 (Aug. 18, 1998). The Community and Technical College rules state that:
Academic freedom at public institutions of higher education in West Virginia under the jurisdiction of the Council of community and Technical College Education is necessary to enable the institutions to perform their societal obligation as established by the legislature. The Council recognizes the vigilant protection of constitutional freedoms is nowhere more vital than the institutions under its jurisdiction. Faculty members and students always remain free to inquire, study, and evaluate.
135 C.S.R. 9 § 2.1.


In discussing the limitations of academic freedom, the West Virginia Supreme Court of Appeals has stated, that "the right to free speech is not absolute." Tiernan v. Charleston Area Med. Ctr., Inc., 203 W. Va. 135, 143, 506 S.E.2d 578, 586 (1998).  "[T]he State, as an employer, also has an interest in the efficient and orderly operation of its affairs that must be balanced with the public employees' right to free speech, which is not absolute." Orr, 173 W. Va. at 343-44, 315 S.E.2d at 601.” Trimble v. W. Va. Bd. of Dirs., 209 W. Va. 420, 426 (W. Va. 2001). Additionally, the United States Supreme Court has held that, "Academic freedom is not a license for activity at variance with job related procedures and requirements, nor does it encompass activities which are internally destructive to the proper function of the university or disruptive to the education process." Pickering v. Bd. of Educ., 391 U.S. 563, 572, S. Ct. 1731, 1736 (1969).   


In the present case, Respondent is not limiting what topics and ideas may be explored or researched by Grievant. What Respondent objects to is Grievant’s use of embarrassing and disrespectful examples in trying to demonstrate those ideas. The inappropriate and disrespectful comments which Grievant made about women and Moslems were unnecessary to the presentations of the ideas he was trying to get across to his students. More importantly, they created an environment where at least some of his students felt uncomfortable and unwelcome.  Grievant’s comments were not protected by academic freedom. Accordingly, the grievance is GRANTED IN PART and DENIED IN PART.

Conclusions of Law


1.
"For [an] employee to possess a property interest in his employment he must have a sufficient expectancy of continued employment derived from state law, rules or understandings. . .[t]he expectation must be more than unilateral." Scragg v. Bd. of Directors/W. Va. State College, Docket No. 93-BOD-436R (Jan. 30, 1996).

2.
Where a grievant has been given an annual notice of appointment, the grievant has an expectation of continued employment through at least the end of the contract term. Accordingly, Respondent bears the burden of proving the reasons for terminating Grievant’s appointment to the Department Chair position by a preponderance of the evidence. Cuda v. W. Va. Univ., Docket No. 2011-0167-WVU (May 27, 2011); Wycherly v. Northern Comm. Coll., Docket No. 2013-1097-NCC (Feb. 28, 2014);  Olmsted v. Bd. of Directors/Bluefield State College, Docket No. 98-BOD-108 (Oct. 21, 1998); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989). 


3.
A preponderance of the evidence is defined as “evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.” Black’s Law Dictionary (6th ed. 1991), Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 


4.
Given the totality of the circumstances, and the fact that Grievant had not had any prior discipline or counseling, Respondent failed to prove that this single action justified the termination of Grievant’s contract as Department Chair.


5.
Since the only evidence introduced regarding Grievant’s faculty appointment was that he was a full-time instructor without tenure, the most favorable contract he could have held was that of tenure-track. In order to not renew a tenure-track contract, Respondent had to have reasons which were not arbitrary or capricious. 135 C.S.R. 9 § 10.4.


6.
 Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).

7.
Respondent proved by a preponderance of the evidence that the reasons for nonrenewal and Grievant’s faculty appointment were neither arbitrary nor capricious.


8.
“'Academic freedom’ is defined as liberty to pursue and teach relevant knowledge and to discuss it freely without restriction from school or public officials or from sources of influence. The American Heritage Dictionary at 70.”  Kilburn v. Bd. of Directors/W. Va. State College, Docket No. 94-BOD-1046 (Dec. 29, 1995).” McCoy v. Bd. of Dir./Southern W. Va. Community College. Docket No. 97-BOD-182 (Aug. 18, 1998).


9.
"Academic freedom is not a license for activity at variance with job related procedures and requirements, nor does it encompass activities which are internally destructive to the proper function of the university or disruptive to the education process." Pickering v. Bd. of Educ., 391 U.S. 563, 572, S. Ct. 1731, 1736 (1969).


10.
The classroom comments which were the basis for the decision not to renew his faculty appointment were not protected by academic freedom.


Accordingly, the grievance is GRANTED-IN-PART and DENIED-IN-PART. The Grievance is GRANTED to the extent that Respondent is Ordered to pay Grievant $2500, which is the amount he would have received had he been allowed to remain in his Department Chair position, plus statutory interest.  In all other respects, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: AUGUST 19, 2015.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� The entire statement of the grievance was attached to the grievance form and is incorporated into the record by reference herein.


� The entire grievance statement is incorporated herein by reference. See FN 1.


� (4) An employee may proceed directly to level three upon the agreement of the parties or when the grievant has been discharged, suspended without pay or demoted or reclassified resulting in a loss of compensation or benefits. Level one and level two proceedings are waived in these matters. (emphasis added) W. Va. Code § 6C-2-4(a)(4).


� See Order of Consolidation, March 26, 2015.


� Neither party introduced a copy of Grievant's appointment as a Instructor into the record. There is nothing on the record to indicate whether Grievant's appointment was for a “tenure-track” position or a “term” position. 


� Dr. Nordlund also serves as an Adjunct Associate Professor of Economics and Business at Concord University and Bluefield State College.


� Respondent's Exhibit 6; an investigation report related to a complaint made against Grievant and summaries of statements by Dr. Nordlund during the investigation.


� The video system used to broadcast the classes to remote locations is referred to in the testimony and documents as IVN (Interactive Video Network).


� Respondent's Exhibit 4, New River Faculty Handbook, pages sixteen and seventeen.


� Respondent's Exhibit 8, (Investigation Report of Doctor Weathers) and Respondent's Exhibit 1, (recordings of Grievant’s MGMT 230 lectures and selected statements taken from the lectures).
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