THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

JANICE WOOFTER,


Grievant,

v.






Docket No. 2016-0603-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,


Respondent.

DISMISSAL ORDER
On October 15, 2015, Grievant filed a grievance against Respondent stating,
Per Hartley court order I was to receive 82,574 plus 3% retention instead I received the maximum of DOP paygrade of 77,220.  I spoke with HR director, who shared the raise was the maximum of the pay grade.  HR director checked with Ginny Fitzwater, who shared they were checking into a process to follow the court order but it involved DOP as well.  To date, I still have not received the money that was court order and was verbally offered by the CEO and CFO in 2014.
  
A level one decision dismissing the grievance for lack of jurisdiction was entered on October 26, 2015.  Grievant appealed to level two on November 2, 2015.  On November 23, 2015, Respondent, by counsel, filed and properly served upon Grievant the Department’s Motion to Dismiss Grievance, asserting that the Grievance Board lacks jurisdiction to hear this matter.  Grievant responded to the motion to dismiss by email on November 30, 2015, stating that she did not wish for the grievance to be dismissed and asking “to be given what was verbally offered to me.”  Grievant is pro se
 and Respondent is represented by counsel, Michael E. Bevers, Assistant Attorney General.     
Synopsis


  Grievant grieves Respondent’s failure to pay Grievant a salary set in a Circuit Court settlement agreement and order in an ongoing lawsuit.  The Grievance Board lacks jurisdiction to enforce a Circuit Court settlement agreement or order.  Accordingly, Respondent’s motion to dismiss should be granted, and this grievance, DISMISSED. 
 SEQ CHAPTER \h \r 1The undersigned makes the following Findings of Fact:
Findings of Fact


1.
Grievant was employed as the Chief Nurse Executive by Respondent, Department of Health and Human Resources, at William R. Sharpe, Jr. Hospital (“Sharpe”) until her retirement in October 2015.  

2. 
In an ongoing Circuit Court lawsuit, commonly referred to as the Hartley case, Respondent had entered into a settlement agreement that would provide pay increases to certain types of employees of Sharpe, which agreement was memorialized in an agreed order entered August 13, 2014. 
3.
In her statement of grievance, Grievant specifically states that the pay increase she is grieving was “[p]er the Hartley court order.”
Discussion
 “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W.Va. Code St. R. § 156-1-6.2 (2008).  This issue before the undersigned is Respondent’s motion to dismiss.  The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  
"Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication."  Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  The Grievance Board’s jurisdiction is limited to hearing grievances, defined as "a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .”  W. Va. Code § 6C-2-2(i)(1).  
Although issues involving compensation are grievable, the pay increase Grievant grieves was to be granted as a result of the order of the Circuit Court in the Hartley case.  The Grievance Board lacks jurisdiction to enforce the Circuit Court order.  “The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions.  An inferior court has no authority to enforce the order of a superior court. . . . The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County.  W. Va. Code § 6C-2-5(a).”  Miser et al. v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  See also Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-1413-CONS (June 17, 2014); Latif, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-2243-CONS (June 18, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./William R. Sharpe, Jr. Hospital and Div. of Personnel, Docket No. 2014-0733-CONS (July 25, 2014).  Therefore, the Grievance Board lacks jurisdiction in this matter, and the grievance must be dismissed.  

 SEQ CHAPTER \h \r 1The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W.Va. Code St. R. § 156-1-6.2 (2008).  
2.
"Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication."  Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  
3.
The Grievance Board’s jurisdiction is limited to hearing grievances, defined as "a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .”  W. Va. Code § 6C-2-2(i)(1).  
4.
“The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions.  An inferior court has no authority to enforce the order of a superior court. . . . The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County.  W. Va. Code § 6C-2-5(a).”  Miser et al. v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  See also Albright, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-1413-CONS (June 17, 2014); Latif, et al., v. Dep’t of Health and Human Res./Mildred Mitchell-Bateman Hospital, Docket No. 2013-2243-CONS (June 18, 2014); DaSilva, et al., v. Dep’t of Health and Human Res./William R. Sharpe, Jr. Hospital and Div. of Personnel, Docket No. 2014-0733-CONS (July 25, 2014).    
5.
Although issues involving compensation are grievable, the pay increase Grievant grieves was to be granted as a result of the order of the Circuit Court.  The Grievance Board lacks jurisdiction to hear the grievance.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.




Any party may appeal this Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Order.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008). 

DATE:  December 7, 2015  











_____________________________








Billie Thacker Catlett







Chief Administrative Law Judge
� Grievant’s statement is reproduced as it appears on the level one grievance form. 


� For one’s own behalf.  Black’s Law Dictionary 1221 (6th ed. 1990).
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