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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MATTHEW SLAUGHTER,



Grievant,

v. 






DOCKET NO. 2015-1640-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Matthew Slaughter, filed this grievance against his employer, West Virginia University, directly at level three on June 25, 2015, after he was notified that his employment was being terminated.  The statement of grievance is quite lengthy, but generally details the medical issues faced by Grievant and his significant other which he asserts resulted in his failure to report to work when he had no leave time available.  As relief Grievant sought to be returned to his job, with back pay and benefits restored.


A level three hearing was held before the undersigned Administrative Law Judge on October 27, 2015, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law, on December 2, 2015.  Grievant declined to submit written proposals.





Synopsis

Grievant’s employment was terminated by Respondent for repeated instances of taking off work when he did not have enough accumulated leave time to cover his absence, referred to as unauthorized leave.  Respondent demonstrated that Grievant was advised on multiple occasions that he was not to take time off work if he did not have enough leave time accumulated to do so, that he needed to better manage his leave, and that if he continued to take time off work when he did not have leave to cover it, more severe disciplinary consequences would follow.  After taking 12 days of unauthorized leave in April and May, 2015, and receiving three written warnings, Grievant took yet another day of unauthorized leave on June 9, 2015, at which point Respondent decided Grievant had been given enough chances.  Respondent proved the charges against Grievant.


The following Findings of Fact are made based on the evidence presented at level three.


Findings of Fact

1.
Grievant began his employment with Respondent, West Virginia University (“WVU”), as a Trades Specialist I (Plumber), in 2012.  He worked in the Plumbing Shop of the Facilities Management Department.


2.
By Memorandum dated June 15, 2015, Grievant was notified by his supervisor, Patrick Kight, that Respondent intended to terminate his employment for repeated instances of failure to maintain an adequate leave balance resulting in unauthorized absences, the most recent occurrence being June 9, 2015, when he was absent from work without leave to cover the absence.  Grievant was given the opportunity to meet with Mr. Kight on June 19, 2015, regarding this matter and present any information he believed should be taken into account by Respondent.  Grievant did not attend the June 19, 2015 meeting or ask that it be rescheduled.  By letter dated June 19, 2015, Grievant was notified by Mr. Kight that his employment would be terminated by Respondent effective June 23, 2015.


3.
The record does not reflect why Grievant did not report to work on June 9, 2015.


4.
Grievant was given a “Final Written Warning” on May 29, 2015, by Mr. Kight for an unauthorized absence from work without sufficient leave to cover the absence on May 27, 2015.  This warning cited WVU’s Administrative Procedure 4.1 regarding failure to properly report off work, and failure to maintain adequate leave balances.  This warning stated, “[i]mmediate and sustained improvement is expected.  Any similar unacceptable behavior or performance, or violations in the future may lead to further disciplinary action up to and including termination of employment.”  The record does not reflect why Grievant was absent on May 27, 2015.


5.
WVU HR Administrative Procedure 4.1 states:

The University has the right to expect a reliable workforce, and employees are expected to be present and functioning at work as scheduled.  Employees are to obtain proper authorization to be away from the work site for any reason.  Prior to their normal start time, employees must notify their supervisor if unable to report to work for any reason.  Prior to leaving the work site, employees must notify their supervisor if unable to continue work for any reason.  Employees are to maintain adequate leave accruals to cover absences from the work place or, to provide proper notification, documentation and obtain prior authorization for a leave of absence without pay.  Failure to comply with any of these expectations results in unauthorized leave.


6.
Grievant’s significant other, referred to only as Sherry, suffered a heart attack on April 9, 2015, and Grievant accompanied her to the hospital.  Sherry had bypass surgery and was in the hospital for a month.  Grievant asked to take a medical leave of absence under the Family and Medical Leave Act, but this situation did not meet the requirements for such leave because he was not married to Sherry, and Grievant was made aware of this.  Grievant was approved to take sick leave to stay with Sherry under WVU’s policies, as she lived with Grievant, if he had accumulated sick leave available to take, which he did not.  Grievant believed he should stay at the hospital with Sherry and chose to stay with Sherry rather than report to work.  Grievant did not report to work for 10 days between April 13 and  28, 2015, he did not have leave time accrued to cover his absences, and he was aware he did not have any leave time accumulated to cover his absences.


7.
Grievant received a second written warning from Mr. Kight dated May 13, 2015, for unauthorized absences.  This warning stated that Grievant was absent from work ten times, from April 13 through 18, April 20, 21, and 28, 2015, and that he did not have leave available to cover his absences.  This warning cited WVU’s Administrative Procedure 4.1 regarding failure to properly report off work, and failure to maintain adequate leave balances.  This warning stated, “[i]mmediate and sustained improvement is expected.  Any similar unacceptable behavior or performance, or violations in the future may lead to further disciplinary action up to and including termination of employment.”


8.
Grievant received a “First Written Warning,” from Mr. Kight dated April 10, 2015, for an unauthorized absence on April 2, 2015.  Mr. Kight advised Grievant that he needed to do a better job of managing his leave time.


9.
Grievant was verbally counseled on August 5, 2014, by Mr. Kight for not calling off work prior to the start of his shift, which was considered an unauthorized absence.


10.
On November 13, 2013, Grievant exhausted all his sick and annual leave, and was allowed to take leave without pay.  Grievant’s supervisor at that time, Ross Schlobohm, discussed this with Grievant.  Grievant was again absent from work and had no accumulated leave to cover his absence on December 13, 16, 17, 18, 19, and 20, 2013.  Mr. Schlobohm discussed this issue with Grievant on January 2, 2014, and made Grievant aware that he could not take time off work if he did not have enough accumulated leave to do so.


11.
Respondent has the discretion to allow employees to work an altered work schedule, referred to as flex-time, but Respondent does not allow employees to flex their time to make up for days when they take off work for personal or family illnesses.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Grievant was told multiple times that WVU’s Procedures did not allow him to not report to work if he did not have enough leave accumulated to cover the absence.  Respondent allowed Grievant to take many days off in April 2015, to be with his significant other, with nothing more than a written warning.  Grievant, however, continued his pattern of taking unauthorized leave into late May and then June 2015.  Respondent has a right to expect its employees to report to work as scheduled.  Respondent proved the charges against Grievant.


Grievant argued that Respondent allowed other employees to work flex-time, but had denied him this opportunity.  Respondent acknowledged that flex-time is available to employees, but it does not allow employees to work an altered work schedule to make up time taken off for illness.  Grievant did not demonstrate that flex-time was improperly denied to him at any time


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


2.
Respondent proved the charges against Grievant.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
December 10, 2015

