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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOSEPH SITES,



Grievant,

v. 






DOCKET NO. 2015-0710-MAPS

DIVISION OF CORRECTIONS/HUTTONSVILLE

CORRECTIONAL CENTER,



Respondent.


DECISION

This grievance was filed at level three of the grievance procedure by Grievant, Joseph Sites, on December 26, 2014, challenging the termination of his employment by Respondent, the Division of Corrections.  The  statement of grievance reads: “[m]y dismissal from employment was excessive.  Like punishment for like offenses.”  The relief sought by Grievant is: “reinstatement to be made whole.”


A level three hearing was held before the undersigned Administrative Law Judge on May 27, 2015, in Elkins, West Virginia.  Grievant  appeared pro se, and Respondent was represented by Cynthia R.M. Gardner, Assistant Attorney General.  This matter became mature for decision on June 22, 2015, on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written proposals.


Synopsis

Grievant was dismissed from his employment by Respondent when he signed a statement written by or on behalf of an inmate for the inmate’s disciplinary appeal, and the statement contradicted his testimony at the inmate’s disciplinary hearing.  Respondent proved the charges against Grievant, and that his credibility had been compromised.  Grievant did not demonstrate that the penalty imposed was clearly excessive, or different from that imposed on other employees for the same offense.
 
The following Findings of Fact are made based on the record developed at the level three hearing.


Findings of Fact

1.
Grievant was employed by the Division of Corrections (“Corrections” or “Respondent”), as a permanent employee in the classified service, a Correctional Officer II, at the Huttonsville Correctional Center (“HCC”).  Grievant has been employed at HCC by Respondent for over six years.


2.
By letter dated December 10, 2014, Grievant was advised that he was being  dismissed from his employment effective December 25, 2014.  The letter advises Grievant that he violated a number of Policy Directives and Operational Procedures when he signed a statement prepared for or by an inmate, which statement contradicted the testimony he had given at a disciplinary hearing regarding that inmate.


3.
On September 24, 2014, Grievant observed that inmate BG
 had bruising on his nose and cuts and bruises on his right hand, which caused him to believe that inmate BG had been in a fight.  Grievant reviewed the tapes from a camera on inmate Dorm 8 at HCC, and saw evidence on the tape of inmate BG being “involved in a physical altercation with [inmate RT] [inmate number omitted].”  Grievant prepared an incident report noting his observations and an inmate violation report charging the inmates with fighting.


4.
A disciplinary hearing was held on October 14, 2014, regarding the charge against inmate BG of fighting.  Grievant testified at the hearing that when he reviewed the HCC camera tape, he saw “[Mr. BG] swing going in with a foot.  The other inmate kinda ducks on the way out.”  He further testified, “I did not see [Mr. BG] strike.  I saw what appeared to be a swinging hand.”


5.
Inmate BG was found guilty of engaging in fighting, and he appealed the decision to the Warden, and then to Corrections’ Central Office.  Inmate BG attached a new statement signed by Grievant to this latter appeal, which inmate BG or someone assisting him had prepared, and which stated: “ I COII Joseph Sites did not see [Mr. BG] [inmate number omitted] strike or swing at [RT] [inmate number omitted] on Sept. 24th.  The disposition states that I saw [Mr. BG] swing at [Mr. RT].  I never said that and I repeatedly said this in the hearing.”


6.
Employees of HCC know they are not to sign anything for inmates or perform any legal work for inmates, or assist them in any way with appeals.  This is set forth in HCC’s Operational Procedure Number 1.41, “The Ethics Act,” which is provided to employees.


7.
HCC Operational Procedure 3.00-1, “General Security Order,” prohibits employees from becoming overly familiar with inmates and performing favors for inmates.


8.
It is part of Grievant’s job to provide testimony at inmate disciplinary hearings and possibly other types of hearings.


9.
Respondent’s decision to terminate Grievant’s employment was based, in part, on the belief that Grievant  would not have any credibility when testifying at a hearing involving inmate misconduct at HCC.  Respondent also was concerned that Grievant had allowed himself to be compromised by an inmate.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


Respondent demonstrated that Grievant signed a statement written by or on behalf of an inmate for the inmate’s disciplinary appeal, in violation of HCC’s Operational Procedures, and that the statement contradicted his testimony given under oath at the inmate’s disciplinary hearing, undermining Grievant’s credibility.  As a Correctional Officer at HCC, Grievant would be called upon to testify in other inmate disciplinary hearings, and possibly other types of hearings.  Respondent proved the charges against Grievant, and that the charges were of a substantial nature.


Grievant asserted that the discipline imposed was too severe, and/or that other employees had been treated differently.  Grievant, however, presented no evidence in support of his assertions.  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

Since Grievant presented no evidence in support of his claims, he has not met his burden of proof. 


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


3.
Respondent proved the charges against Grievant, and that the charges were of a substantial nature.


4.
  “The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’  Martin v. W. Va. [State] Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).”  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).


5.
In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995)(citations omitted).  The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  “Respondent  has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge shall not substitute her judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998); Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).”  Meadows, supra.

6.
Grievant did not demonstrate that termination of his employment was too severe a penalty. 


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD








            Administrative Law Judge

Date:
July 29, 2015
�  Consistent with Grievance Board practice, the initials of the inmates will be used in place of their full names, and their inmate numbers will be omitted when quoting from documents.  






