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v.
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and

TERRY SPROUSE, GERALD E. PAUGH,

and SAMUEL WEST, 






Intervenors.

DISMISSAL ORDER

Grievant, Stephen J. Freda, filed this grievance against Respondent, Lewis County Board of Education, November 19, 2014: 
Grievant served as a bus operator trainer as an extracurricular assignment from 2003 through 2009.  Respondent revived this position this year.  Instead of recalling Grievant to recertify and assume the duties of bus operator trainer, two other bus operators were certified and assigned this duty.  Grievant alleges a violation of W.Va.Code 18A-4-16.
Relief sought:  Grievant seeks recertification as a bus operator trainer, assignment to the position of bus operator trainer and compensation for all lost wages and/or benefits resulting from the failure of Respondent to recall him to this position earlier this year.  Grievant also seeks interest on all sums of money to which he is entitled.


A Level I conference was held on December 12, 2014, and the grievance was denied by decision dated December 16, 2014.  Grievant appealed to Level II on December 29, 2014.  A mediation session was held on May 26, 2015, but proved unsuccessful in reaching a settlement to the grievance.  Grievant appealed to Level III on June 3, 2015.  The Level III hearing was held on October 22, 2015, in Westover, West Virginia.  Grievant appeared in person, and was represented by John E. Roush, WVSSPA.  The Lewis County Board of Education (“Respondent”) was represented by Denise Spatafore, Dinsmore & Shohl, LLP.  Intervenors were represented by Jeremy Radabaugh, WVEA.  This matter became mature for decision on November 20, 2015, the deadline for the parties’ submissions of proposed findings of fact and conclusions of law.
SYNOPSIS

Grievant challenged the selection of bus trainer operators to be employed by RESA in the education and training of bus operators in the county.  Grievant argued the selection violated various statutes involving the hiring and retention for extracurricular assignments.  The decision to hire the bus operator trainers was made by RESA, albeit with input from the county board.  As a county board employee, Grievant cannot use the grievance process to challenge a decision made by RESA regarding a position within its employ, and this grievance states a claim upon which relief cannot be granted.
FINDINGS OF FACT

1.
Stephen Freda, Grievant, is a regular employee of Respondent.  Grievant holds the classification title of bus operator.


2.
Intervenors are regular employees of Respondent.  Intervenors hold the classification title of bus operator.


3.
From 2002 through 2009, Grievant served Respondent as a bus trainer, i.e., as an employee who trained prospective bus operators for certification as bus operators.  The position was not posted, but was offered to all regular bus operators.  Grievant was the most senior applicant to accept this assignment.


4.
On October 29, 2004, Grievant signed an agreement titled “Extra Duty Contract”, for the purpose of “[T]raining drivers from the WV. School Bus Operator Institutional Manual.”  R. Ex. 1.

5.
Grievant was initially paid at his extra-duty assignment rate, i.e., an hourly rate of one-seventh of his daily salary.  However, his pay rate was almost immediately changed to Respondent’s extracurricular assignment rate.  R. Ex. 4.


6.
Grievant continued training bus operators for Respondent until 2009.  At that point, Regional Education Service Agency VII (“RESA VII) assumed the responsibility for training Respondent’s prospective bus operators.


7.
RESA VII is one of several multi-county agencies which were created by statute “to provide for high quality, cost effective education programs and services to students, schools and school systems.”  W. Va. Code § 18-2-26(a). 

   
8.
RESA VII hired its own bus operator trainer during this time.

9.
In the Fall of 2014, RESA VII changed its system of training bus operators.  Instead of using the one bus operator trainer at its facility, RESA VII asked each of its member counties to recommend no more than two (2) bus drivers who could serve as trainers for the respective counties.

10.
Terry Cogar, Respondent’s Transportation Supervisor, asked Grievant if he was interested in training again.  There was no posting or sign up list for the training positions.

11.
RESA VII provided no input on how to select the bus operator trainers.


12.
A meeting was held to discuss who would be chosen for the training positions.  Present at this meeting were Mr. Skarzinski, Respondent’s Transportation Director, Mr. Cogar, Grievant, and Intervenors Sprouse, West and Paugh.


13.
Mr. Skarzinksi and Mr. Cogar decided to submit all four operators names to RESA VII, in order of seniority.  R. Exs. 2, 3.


14.
 RESA VII replied they could only have two.  Mr. Cogar picked the two bus operators with the most county seniority, Gerald Paugh and Samuel West.  R. Ex. 2.

15.
RESA VII pays Intervenors, then submits an invoice to Respondent for reimbursement.

DISCUSSION

Grievant asserts he should have been selected as one of the bus operator trainers due to his prior experience in that position, pursuant to W. Va. Code § 18A-4-16(6), which provides: 
An employee who was employed in any service personnel extracurricular assignment during the previous school year shall have the option of retaining the assignment if it continues to exist in any succeeding school year.  . . . If an extracurricular contract has been terminated and is reestablished in any succeeding school year, it shall be offered to the employee who held the assignment at the time of its termination.  

Respondent argues this grievance should be dismissed because it is RESA VII, not Respondent, that employs the bus operator trainers.  “An employee may not use the grievance procedure to challenge actions which were not taken by his or her employer.”  Shamburg v. Berkeley County Bd. of Educ., Docket No. 2011-0232-BerED (June 27, 2012); See also Rainey v. Division of Motor Vehicles, Docket No. 2008-0278-DOT (Mar. 11, 2008); McConnell v. Barbour County Bd. of Educ., Docket No. 07-01-390 (Mar. 11, 2008).

In Shamburg, supra, the grievant argued that the respondent chose to utilize a Regional Education Services Agency (“RESA”) to transport two autistic students in order to get around the posting requirement and filling of a service personnel position on the basis of the seniority requirement of W. Va. Code § 18A-4-8b and § 18-5-39.  The record established that the special needs of the students were taken into account when making the decision to contract with RESA VIII for transportation services.  In addition, the respondent took no action and made no decision regarding the selection of the bus operator to continue transporting the students in question.  It was held the grievant was challenging a decision which was not made by his employer.   


In McConnell, supra, RESA posted a professional position.  An interview committee, comprised of two Board members and a representative from a contractor, selected the individual, and RESA hired that individual.  The ALJ concluded that the decision who to hire for the position was made by RESA, “albeit with input from the Board.”  McConnell, supra.

In the instant case, Intervenors were recommended for the bus operator trainer positions by Respondent, and RESA hired Intervenors, “albeit with input from the Board.”  McConnell, supra.

The above finding renders the remainder of Grievant’s complaint moot, i.e., that Respondent violated the hiring statutes involving extracurricular assignments.  The Grievance Board has held that “[t]he various statutes under Section 18A of the West Virginia Code governing the contract and procedural rights of county board of education employees do not apply to employees of the several state Regional Education Service Agencies.”  St. Clair v. RESA-V, Docket No. RESA-88-186 (Apr. 27, 1990).  See R.H.S. v. RESA IV, Docket No. 96-RESA-348 (Mar. 31, 1997); Sark v. RESA IV, Docket No. 89-RESA-131 (Aug. 30, 1989).
CONCLUSIONS OF LAW

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 1, 1993).

2.
An employee may not use the grievance procedure to challenge actions which were not taken by his or her employer.”  Shamburg v. Berkeley County Bd. of Educ., Docket No. 2011-0232-BerED (June 27, 2012); See also Rainey v. Division of Motor Vehicles, Docket No. 2008-0278-DOT (Mar. 11, 2008); McConnell v. Barbour County Bd. of Educ., Docket No. 07-01-390 (Mar. 11, 2008).

3.
In the instant case, Intervenors were recommended for the bus operator trainer positions by Respondent, and RESA VII hired Intervenors, “albeit with input from the Board.”  McConnell, supra.


4.
“The various statutes under Section 18A of the West Virginia Code governing the contract and procedural rights of county board of education employees do not apply to employees of the several state Regional Education Service Agencies.”  St. Clair v. RESA-V, Docket No. RESA-88-186 (Apr. 27, 1990).  See R.H.S. v. RESA IV, Docket No. 96-RESA-348 (Mar. 31, 1997); Sark v. RESA IV, Docket No. 89-RESA-131 (Aug. 30, 1989).


WHEREFORE, this grievance is hereby DISMISSED.

 Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008). 

DATED:   December 22, 2015.
_____________________________ 
Mary Jo Swartz









Administrative Law Judge
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