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SAMUEL RICHARD WHITE, II,
Grievant,
	
v.							Docket No. 2015-0230-DOR

ALCOHOL BEVERAGE CONTROL ADMINISTRATION,
Respondent.					

	D E C I S I O N

Grievant, Samuel Richard White, II, filed this grievance against his employer the West Virginia Alcohol Beverage Control Administration (“WVABCA”), Respondent.  The original grievance, filed on August 26, 2014, provided the following grievance statement:
I was written up for doing the same duties I have been doing since 2008, but since I complained to my supervisor (Kim Hayes) that she was showing bias towards LB&B (trucking company that delivers liquor to stores) because Kim’s husband is a driver for LB&B. 

The relief sought portion of the grievance form was blank.
On September 26, 2014, the WVABCA issued a letter to Grievant dismissing the grievance on the basis that it was untimely filed; no conference on the underlying merits was conducted.  Grievant appealed to level two on October 9, 2014.  It was later discovered that, due to confusion created by the existence of several grievances,[footnoteRef:1] the level one grievance with regard to the instant matter should not have been dismissed. Following the appearance of both parties on December 9, 2014, for a level two mediation, the parties submitted an agreed joint motion to remand this matter back to level one.  A remand order was entered on December 11, 2014.  Thereafter, a level one hearing was held on January 5, 2015. The grievance was denied at level one pursuant to a January 15, 2015 decision. [1:  At or near the time of relevant events Grievant and Respondent were attempting to properly administer multiple pending grievances filed by Grievant.] 

On January 29, 2015, Grievant appealed to level two and the parties participated in a mediation session on March 3, 2015.  Grievant appealed to level three on March 26, 2015.  A level three hearing was held before undersigned Administrative Law Judge on June 30, July 15, and July 24, 2015, at the Grievance Board’s Charleston office.  Grievant appeared pro se and, due to Grievant’s vision impairment, the Grievance Board provided Grievant with accommodations to assist with note taking and witness questioning.[footnoteRef:2]  Respondent was represented by counsel, Cassandra L. Means, Assistant Attorney General.  Both parties submitted Proposed Findings of Fact and Conclusions of Law, and this matter became mature for decision on September 23, 2015, on receipt of the last of these proposals. [2:  Grievant was granted access to a Grievance Board laptop with an adjusted contrast level.  Grievant was additionally provided with an administrative assistant/paralegal to facilitate questioning from Grievant’s notes.] 

	Synopsis
Employed as an Office Assistant II, Grievant received a written reprimand.  Grievant contends he received the disciplinary action because he complained to his supervisor that she was showing bias toward a vendor that employs her husband and maintains that he is doing the same duties that he has been doing since 2008.  Respondent presented persuasive documentary and testimonial evidence supporting the allegation in the written reprimand.  Grievant has failed to provide reliable evidence to demonstrate that the written reprimand was an act of reprisal.  By a preponderance of the evidence, Respondent met its burden of proof demonstrating proper justification for the disciplinary action of written reprimand.  For reasons detailed below, this grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.

	Findings of Fact
Alcoholic liquors in West Virginia are sold by and through the West Virginia Alcohol Beverage Control Commission. See W.Va. Code of State Rules § 60-1-4.  As part of this function, Respondent WVABCA operates a warehouse in Nitro, West Virginia. Liquor manufacturers deliver their product to the warehouse via bailment, where retailers purchase the liquor and transfer money by and through the WVABCA. The liquor is then delivered to retailers by a third-party vendor.
Grievant has been employed as an Office Assistant II in the Spirits and Wine Division of the West Virginia Alcohol Beverage Control Administration since 2008.
During the timeframe relevant to this proceeding, Grievant worked in Respondent’s Warehouse in Nitro on various tasks such as scheduling inbound deliveries and answering phone calls.
A Job Content Questionnaire completed and signed by Grievant listed the following purpose for Grievant’s position:
   Under direct supervision, at the full-performance level, rapidly and accurately enters alpha/numeric data from routine, complex, or rough source documents into computer usable form. Maintain contact relationships. Responsible for assuring that orders are taken for each store on their specified order day, via phone or fax. Responsible for communicating item information to stores and coordinating with the liquor warehouse to assure that all orders are filled accurately. Suggests necessary action and resolves issues as directed. Receives and processes special order requests. Responsible for receiving claims and return information from stores, researching orders, and notifying warehouse of instances of damages or shortages. Processes credits or debits for damages or shortages.
R Ex 3

All of the Grievant’s job duties are performed under supervisory control. Grievant has no supervisory duties of his own.  R Ex 3  
Grievant’s immediate supervisor is Kimberly Hayes, who has served in a supervisory capacity with Respondent for two years.[footnoteRef:3] Specifically, Ms. Hayes oversees the Spirits, Wine, Order Entry and Bottle Hospital sections of the WVABCA.  [3:  During the time relevant to instant matters Ms. Kimberly Hayes got married; her former name was Kimberly Canterbury. Thus, some documents will reference Ms. Hayes as Ms. Canterbury, name change notwithstanding, she is Grievant’s immediate supervisor.] 

All of Respondent’s employees are provided with a copy of the Employee Code and Conduct.  R Ex 4   Employees are expected to familiarize themselves with the provisions therein and govern their actions accordingly.  
Pertinent sections of the WV Alcohol Beverage Control Administration Employee Code of Conduct highlighted by Respondent provide as follows:
· “A fundamental component of the ABCA’s mission is to foster, to the fullest possible, public confidence in the honesty, integrity, and dependability of the ABCA.” (p. 1.)

· “Employees whose conduct does not conform to the rules and guidelines contained in this Code of Conduct may be subjected to disciplinary action, including, but not limited to, reprimand, suspension, demotion, or termination.” (p. 3.)

· “Employees shall comply with all of the policies and operating procedures of the ABCA. This requirement includes, but is not limited to, all ABCA policies and procedures. Employees shall respond forthrightly and promptly to the work-related directives of their supervisors.” (p. 4.)

· “Employees are expected to conduct themselves, in their official relations with the public and with their employees, in a manner that will enhance public respect and confidence in the employee and in the State as a whole.” (p. 4.)

· “[A]ll employees shall avoid any action that may result in or create the reasonable basis for the impression of: a) using public office for private gain; b) giving preferential treatment to any citizen; c) making work-related decision(s) that are contrary to official ABCA policy; or d) using an official position to harass, intimidate, or enrich an person or entity.” (p. 4.)

R Ex 4

Grievant received and signed various documents related to his Employee Performance Appraisal during 2013 and 2014.  Respondent was not satisfied with Grievant’s interpersonal skills and demonstrated ability to follow the chain of command.
· On June 4, 2013, Grievant received a coaching rating from his supervisor which noted that Grievant should utilize the chain of command and report issues directly to his supervisor. The rating further advised Grievant to not address emails to (LB&B) personnel. R Ex 24

· On August 16, 2013, Grievant received an interim Employee Performance Appraisal that made note that Grievant “will continue working on his interpersonal skills with agency staff, departments and contractors.” R Ex 25
 	
· On February 11, 2014, Grievant received a rating that made note that Grievant “will continue building and maintaining relationships with agency staff, vendors, transportation companies and contractors.” R Ex 26

Grievant’s supervisor and Deputy Commissioner met with Grievant on multiple occasions regarding his work performance specifically in relation to his interpersonal skills and their expectations. 
In March 2014, Grievant was involved in a dispute with his supervisor and co-workers regarding providing return credit to a vendor and proper procedure.  Grievant was ultimately advised via email to not include third-party vendors when disagreeing with internal decisions.  R Ex 6
On July 28, 2014, Grievant participated in a meeting regarding what his supervisors deemed to be unacceptable performance and conduct by Grievant.  A Corrective Action Plan was developed in conjunction with or subsequent to this meeting.
The Corrective Action Plan was for an improvement period of 30 days from July 28, 2014 through August 26, 2014.[footnoteRef:4]  See R Ex 5 [4:  The Corrective Action Plan outlined numerous job expectations for Grievant which included: Will call supervisor and obtain permission before entering a same day will call for pick up; will address and communicate with coworkers and vendors in a respectful tone and manner and will not talk about coworkers or vendors to retailers or give his personal opinion about how they do their jobs. Grievant may not accept or make phone calls or texts on his personal cell phone from retail liquor outlets regarding work related issues. Grievant will not be involved in the breakage claims process. Grievant will not email or contact vendor, LB&B. Grievant will continue to work on his interpersonal skills and overall conduct.  R. Ex 5] 

On August 5, 2014, Grievant received and signed that he acknowledged being read and understood a written reprimand alleging numerous violations of Respondent policies and practices.  The reprimand letter further attached a copy of the above noted Corrective Action Plan.  The allegations of improper conduct consist of:[footnoteRef:5] [5:  The written reprimand included numerous allegations of undesirable conduct, or events of note, approximately twelve.  Not all the alleged infractions were of the same weight and one or two of the allegations were repetitive or restatement of the same or similar event of note thus, it should not be interpreted that there are literally 12 infractions, but it was readily apparent that Respondent wanted Grievant to alter his workplace performance with regard to a number of internal actions and external communications. ] 

 1: Same Day Will Calls without Permission

 2: Granting Permission for Product Returns without Supporting WVABCA Forms and Approval


 3: Requesting or Advocating for Payments to be made to Retail Liquor Outlets from the WVABCA’s Vendor

 4: Unauthorized Claim Approval

 5: Combative and Confrontational Communications with Co-workers and Vendors

 6: Making False Remarks to Supervisor After Being Advised To Not Be Involved in Private Issue Between Retailer and Vendor

 7: Communicating After Hours with Retailers on Personal Cell Phone

 8: Scheduling Two Inbound Deliveries Against the Directives of a Superior  

 9: Malicious Remarks

10: Grievant’s Conflicts with the IT Department Regarding Order Submissions

11: Refusal to Follow Chain of Command

12: Requesting Add On Orders Contrary to Directives


See R Ex 5 
Grievant disagrees with a limited amount of the factual assertions contained in the written reprimand.  Grievant grieves the appropriateness of the disciplinary action.
Subsequent to July 28, 2014 and/or August 5, 2014, Grievant’s conduct was duly subject to a corrective plan developed by Respondent to assist Grievant with workplace conduct and communication.[footnoteRef:6]  The parameters of Grievant’s employment is a relevant issue in one or more of Grievant’s pending grievances.  [6:  Grievant and Respondent have pending grievances, the parameters of Grievant’s employment is a relevant issue in this and other grievances being resolved.] 

Grievant testified and presented three (3) witnesses at the level three hearing.  Specifically, Grievant introduced testimony from two co-workers, Jackie Dunlap and William Steven Miller. Both of these witnesses serve as equipment operators at Respondent’s Warehouse. They have different job duties than Grievant. Grievant’s witnesses also work under different supervisors in a different division. 
 Grievant additionally presented the testimony of Bruce Peters, who is an employee at Retail Store No. 576 in Barboursville, West Virginia.  Mr. Peters’ testimony was limited to the events alleged in Allegation No. 2: Granting Permission for Product Returns without Supporting WVABCA Forms and Approval.
A retail outlet is assigned a specific day of the week to place product orders. If a retailer places its order on a Monday, the order is typically processed and “picked” off the shelves at the warehouse on Tuesday. On Wednesday, the ordered product is delivered to the retailer. 
A will call order is an order placed on a day that deviates from a retailer’s regular order day.
Same day will call orders must receive prior approval because the result is the retailer receiving product before any money is taken from the retailer’s account. 
West Virginia Code of State Rules § 175-1-4.6.c. provides that all orders must be placed using the online order entry system.  The rule further provides that “[o]nly during emergency situations, as authorized by the Commissioner, are licensed retailers permitted to place telephone or fax orders with the ABCC…”  Given the mechanics of the online order entry system and the assignment of specified order days, any same day will call orders must be placed via telephone or fax thereby triggering the need for the Commissioner’s authorization.  R Ex 7
In addition to having access to the legislative rules regarding the same, Grievant assisted in the creation of a procedures manual for the Spirits and Wine Division which clearly stated that “ALL same day orders require Commissioner’s approval.” R Ex 8 
On July 8, 2014, Grievant’s supervisor received an email from Distribution Center Manager Ed Hart inquiring if she had approved a 40-case same day will call order.  Subsequent investigation revealed that Grievant had not made an approval request to the Commissioner and there was no documentation for a request, approval or disapproval. 
An “Order Summary Inquiry” and “Tranfile Detail Inquiry” from Respondent’s order entry system establishes that Grievant placed a same day will call order for 40 cases of product at 10:54 a.m. on July 8, 2014.  The total cost of the will call order was $5,441.94.  R Exs 10 and 11

Additional Findings of Fact re Allegation No. 2: 
Granting Permission for Product Returns 
Without Supporting WVABCA Forms and Approval

The procedure for the return of delivered liquor is delineated in the West Virginia Code of State Rules as approved by the West Virginia Legislature. This procedure involves the completion of a “Retail Claim Form.”  See Ex 7; W. Va. Code of State Rules § 175-1-1, et seq.
These rules are readily available to Grievant and Grievant was reminded of the policies on a recurrent basis. 
The claim forms serve as an important tracking function. Further, the forms assist to assign responsibility for breakage, shortages, overages, etc.  Breakage liability can be assigned to Respondent, a third-party vendor, or the retail outlet. 
A claim form requires the provision of a great deal of information related to the return including, but not limited to, specific information about the product, the reason for the return, what follow-up was conducted, and audit findings. The form also requires the retailer’s signature.  R Ex 13
Grievant’s job duties include collecting information for claims and returns and processing credits and debits for damages and shortages.  Grievant is not tasked with the determination of liability.  R Ex 3
On June 18, 2014, Grievant sent an email to Store 544 giving permission to return eight cases of product. R Ex 15  A subsequent investigation by Ms. Hayes, Grievant’s immediate supervisor, revealed that there was no type of claim form filled out prior to the return of product.
Respondent maintains Grievant is not authorized to independently grant permission for product returns.[footnoteRef:7]    [7:  In the fact pattern of this matter, official authorization and functional ability is recognized as distinct but such distinction is not necessarily readily apparent to all parties.  Functional ability is recognized as the ability to perform or facilitate the performance of a task or deed whether authorized or not. Grievant recognizes his ability to facilitate the occurrence of certain day-to-day activity at or in regard to WVABCA warehouse operations. ] 

On June 25, 2014, Ms. Hayes received an email from David Pike of LB&B Trucking regarding a separate incident and the return of $3,400.00 for bottle(s) of Hennessey. Mr. Pike advised that the owner of Store 639 had received email authorization from Grievant to return the product. R Ex 16 No claim form was completed for the Hennessey return. 


Findings of Fact for Allegation No. 3: 
Interjection in Dispute(s) Between Retailer and Vendor

Liquor is transported from Respondent’s Warehouse to the purchasing retailer by a third-party vendor. LB&B Trucking entered into a contract with Respondent to serve this function in June 2012.
In June 2014, LB&B Trucking and a retail store had a disagreement over the return of product. LB&B had additionally made a private agreement with the retail store as the result of a late delivery.  Grievant interjected himself into this disagreement to advocate for the retailer. 
David Pike, Logistics Manager for LB&B, expressed his displeasure to Grievant’s supervisor regarding Grievant’s involvement in the June 2014 dispute. R Ex 18
On June 24, 2014, Mr. Pike filed a written complaint with Respondent against Grievant.  Mr. Pike alleged that Grievant “has caused us problems with the retailers in the past and it is continuing.” Mr. Pike specifically referenced a June 4, 2014 incident in which Grievant sent an email to LB&B Director of Commercial Services Graham Thompson. The complaint cited to a June 18, 2014 email from Grievant to Mr. Pike about the return of product from a retail store.  Mr. Pike alleged that Grievant told the retailer that he could send product back on the same day of delivery in violation of State policy.  Mr. Pike stated that “it puts LB&B in the precarious position of enforcing the State’s policy, contradicting one of the State’s own employees.”  R Ex 18
On June 18, 2014, Grievant’s supervisor sent an email to Grievant reminding him that it “is not your place to advocate for finances for the store. Please do not send any emails on behalf of the stores they are to contact Dave of LB&B.”  Grievant responded that “[i]t is my place to contact LB&B, since the store asked me to do so & I really don’t think you should cover for LB&B since your husband works for them! Really Kim! Isn’t this a conflict of interest!”  R Ex 17
Kimberly Hayes’ husband, Jeremy Hayes, has been employed as a truck driver for LB&B for two years.  Kimberly Hayes has no work-related communication with any LB&B truck drivers as part of her duties with Respondent WVABCA.
Jeremy Hayes does not serve in an executive role at LB&B Trucking and has no decision making authority regarding the LB&B contract with Respondent. 
Kimberly Hayes played no role in Respondent’s selection of LB&B Trucking as the third-party vendor through a sealed bid process.  

Findings of Fact for Allegation No. 4: 
Unauthorized Claim Approval

On June 25, 2014, Grievant received a phone call from Store No. 525 regarding the return of one 6-bottle case of Bacardi Classic at an invoiced cost of $86.36. Grievant entered this information on the top portion of a Report of Claims, Returns, and Invoice Exceptions.  R Ex 19
When the retailer returned the product to Respondent’s warehouse, glass was falling from the box.  Additional investigation revealed that the box contained one dry broken bottle. Due to the condition of the box, Respondent determined that the breakage was the fault of the retailer and the retailer would only receive credit for the return of five bottles.  
On June 26, 2014, a new Report of Claims, Returns, and Invoice Exceptions was created to reflect the return of five bottles of Bacardi Classic for a total credit of $71.95. Specifically, the retailer was not to be credited for the broken bottle. R Ex 20 
Grievant was advised that the retailer would only be getting credit for five bottles as opposed to six bottles. 
A “Tranfile Detail Inquiry” from the order entry system shows that on July 1, 2014, at 9:50 a.m., Grievant manipulated the system without authorization and issued a credit to Store 525 in the amount of $86.36, which equated to a credit for the entire case as opposed to the return of five bottles.  R Ex 21
Grievant’s supervisor was of the opinion that the credit was granted in a manner to conceal the unauthorized credit since it was credited on a different day from the retail liquor outlet’s actual order date. Specifically, the credit was backdated to July 1, 2014, as opposed to the retailer’s normal order date of July 3, 2014. The July 3, 2014, date would have auto-populated into the order entry system, so Grievant had to willfully change the date to July 1, 2014. 

Additional Findings of Fact for Allegation No. 5, 6 and related to 3: 
Combative and Confrontational Communications with Co-Workers and Vendors

On June 4, 2013, Grievant sent an email to Graham Thompson of third-party vendor LB&B regarding the delivery schedule.  The content of the email fell outside of Grievant’s job duties.  The June 4, 2013 email contained the following excerpts:
· I’m pretty sure he did know that he was going to be a driver short on Tuesday and Wednesday, and I’m pretty sure he knew that it was not a double delivery day on Tuesday.

· My point – why did he change the delivery date? Because he only found out about this situation on Tuesday? I don’t think so.

· I’m sure you know the schedule I’m speaking of, it’s the one where you (LB&B) signed off on & agreed to.

· As far as Dave and LB&B “bending over backwards”, really Graham? I have taken so many calls/complaints about LB&B not delivering on time, about your drivers having bad attitudes, & not being informed about changes to the schedule…if anyone has “bent over backwards” it’s the retailers!

On June 18, 2014, Grievant sent an email to Dave Pike at LB&B Trucking asking if he “was going to make good on his agreement” in regard to an alleged statement about payment for a service for the retail liquor outlet.  Grievant’s supervisor responded and directed Grievant to not advocate for retail liquor outlets nor send emails on behalf of any of the outlets.  Grievant’s supervisor further stated that if the retail liquor outlets should have issues with the vendor, they need to contact the vendor directly. R Ex 17

Findings of Fact for Allegation No. 7: 
Communicating After Hours with Retailers on Personal Cell Phone


Respondent alleges that Grievant was sending, on an ongoing basis, texts to retailers from his personal cell phone. 
WVABCA Human Resources Director Lisa Wensil testified that Grievant’s job duties do not require after hours communications and he was not provided with an office cell phone. 
Respondent’s employees with afterhours work obligations are provided with WVABCA cell phones. 


Findings of Fact for Allegation No. 8:
Scheduling Two Inbound Deliveries Against the Directives of a Superior


  On June 26, 2014, Grievant was instructed by Distribution Center Manager Ed Hart to not schedule any additional inbound deliveries for Wednesday, July 2, 2014. Mr. Hart advised Grievant that the outbound shipments would be heavy that day and receiving workers needed to help process pick orders. R Ex 27 
Mr. Hart testified that Grievant acknowledged his request.  
During holiday weeks, Respondent’s Warehouse has a “double pick day.” Specifically, stores that normally order on Monday and Tuesday would be combined into one day requiring the product to be picked from the WVABCA shelves on the following day. This essentially doubles the normal workload and requires the WVABCA to use its manpower to the best of its abilities. 
Mr. Hart made the request due to a condensed schedule as the result of the West Virginia Day and Independence Day holidays. 
On July 1, 2014, Mr. Hart examined the Advanced Shipping Notice schedule and noticed that a second load was added for July 2, 2015.  Mr. Hart ultimately determined that Grievant had scheduled the additional load despite his being instructed not to do so.  R Ex 27
As a result of the additional inbound loads scheduled by Grievant for July 2, 2014, Respondent was forced to pay multiple employees overtime in order to complete the tasks for that day.  R Ex 27


Additional Findings of Fact for Allegation No. 9: 
   Malicious Remarks by Grievant


 WVABCA Warehouse Supervisor Bradie Shaffer testified and provided a written statement that he has heard Grievant say negative things about the Commissioner, Ed Hart, Dave Pike, and LB&B to retailers. R Ex 28
A complaint filed by LB&B Trucking with Respondent against Grievant cited to first-hand observance of Grievant “absolutely castigating LB&B for their service, personnel selection, and management.” R Ex 18

Findings of Fact for Allegation No. 10: 
   Grievant’s Conflicts with IT Department Regarding Order Submissions


Information and Technology Director Randy Haynes has worked for Respondent for 19 years. His job duties include maintaining servers, web presence, and online orders. 
Mr. Haynes provided testimony regarding the order entry system in place during the time frame relevant to this grievance. The system required retailers to place the product they wished to purchase into a virtual shopping cart. On their order date, the retailer would have to click the checkout button to finalize the order.  Following the order cut-off time, all internal users needed to log out of the system for order processing. 
Grievant and Mr. Haynes often disagreed because Grievant wanted to submit for the retailers any orders that were placed into the carts that were not finalized.
Mr. Haynes testified that the Commissioner advised that WVABCA employees should never submit an order for a retailer because the finalization of the order results in spending the retailer’s money. 
On multiple occasions, Mr. Haynes and his staff would have to call Grievant to request that he log out of the system and Grievant would refuse to log out until the retailer’s orders were submitted. 
Due to the Grievant’s refusal to log out of the system, the IT staff would have to use a “kill” command about once per week to remotely remove Grievant from the system so that the orders could be processed.  The need to use the “kill” command or the forcibly removal of an employee was hardly ever used on other employees except in circumstances where employees are away from their desk. 

Additional Findings of Fact for Allegation No. 11: 
   Grievant’s Refusal to Follow Chain of Command


Grievant’s supervisor testified that Grievant would refuse to follow the chain of command when reporting issues or requests.  Ms. Hayes specifically testified that Grievant would directly contact third-party vendor, LB&B, for issues which were outside of his job duties.  She also testified that he would contact the IT Department without following established procedures. 

Findings of Fact for Allegation No. 12: 
  Grievant’s Soliciting Add-On Orders Contrary to Directives

An add-on order is the addition of any product to an original order after the normal 11:59 a.m. order cut off time.  Any add-ons submitted after 3:00 p.m. require supervisor approval and it is the retailer’s duty to affirmatively request an add-on to its original order. 
Grievant would, from time to time, call stores to request if they had any add on orders late in the day pursuant to his own initiative.
	Discussion
In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1  3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, [t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dept of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Respondent issued a written reprimand to Grievant on August 5, 2014, which expressed dissatisfaction and concern regarding Grievant’s attitude, job performance and conduct.  The reprimand presented delineated representative occurrences of Grievant failing to meet the agency’s work expectations.  R Ex 5 See FOF 14. 
Grievant contends that he received the written reprimand for doing the same duties that he has been doing since 2008, he maintains this reprimand was because he complained to and about his supervisor, showing bias toward a vendor that employs her husband.  Respondent presented multiple exhibits and witnesses in support of the allegations contained in the written reprimand.  At the level three hearing, Respondent introduced twenty-eight (28) exhibits and presented six (6) witnesses regarding the alleged violations.[footnoteRef:8]  Grievant failed to directly dispute many of the allegations during the multi-day level three hearing.  Nevertheless, Grievant grieves the basis of the reprimand, in fact and spirit.[footnoteRef:9]   [8:  Specifically, the Respondent presented the testimony of Lisa Wensil (Human Resources Director); Kimberly Hayes (Wine and Spirits Supervisor); Edward Hart (Warehouse Manager); Bradie Shaffer (Warehouse Supervisor); Randy Haynes (IT Director); and Graham Thompson (employee of third-party vendor). Each of these witnesses had some knowledge or information regarding one or more of the alleged violations contained in the written reprimand.]  [9:  Grievant was given the opportunity to respond to the allegations and perceived behavioral deficiencies in person and in written format.] 

	A written reprimand is a form of corrective disciplinary action.  A written reprimand should advise an employee, with specificity, of his or her failure to meet the required standards of work, and examples of deficiencies should be provided.  A critical issue is whether Grievant’s conduct reasonably constituted a need for a disciplinary measure.  Respondent’s intent and facts are extremely relevant.  Mere allegation, without substantiating facts, is insufficient to sustain a disciplinary action.  A key component to a productive corrective disciplinary action is that an employee realizes that his or her work performance or behavior is unsatisfactory and what is expected in terms of improvement.  It is noted that Respondent, in addition to a written reprimand, provided Grievant with a Corrective Action Plan, providing an improvement period from July 28, 2014 through August 26, 2014.  R Ex 5 
It is clear that Grievant is an intelligent, resourceful and strong willed individual.[footnoteRef:10]  It is also abundantly clear that Respondent and Grievant are in the mist of ongoing discontent.  It is counterproductive to the workplace.  Respondent is well within its purview to set forth Grievant’s workplace responsibilities and to expect Grievant to conduct his job-related duties as prescribed by lawful parameters.  [10:  It is also noted that Grievant has a visual handicap, he is legally blind.] 

"Employees are expected to respect authority and do not have the unfettered discretion to disobey or ignore clear instructions." Reynolds v. Kanawha-Charleston Health Dep't, Docket No. 90-H-128 (Aug. 8, 1990). As a rule, few defenses are available to the employee who disobeys a lawful directive; the prudent employee complies first and expresses his disagreement later. See Day v. Morgan Co. Health Dep’t, Docket No. 07-CHD-121 (Dec. 14, 2007). An employee's belief that management’s decisions are incorrect or the result of incompetence, absent a threat to the employee’s health and safety, does not confer upon him the right to ignore or disregard the order, rule, or directive. Vickers v. Bd. of Directors/W. Va. State College, Docket No. 97-BOD-112B (Aug. 7, 1998). See Parker v. W. Va. Dep't of Health and Human Resources, Docket No. 97-HHR-042B (Sept. 30, 1997); Santer v. Kanawha County Bd. of Educ., Docket No. 03-20-092 (June 30, 2003).
	Grievant is uniquely aware of relevant rules and regulations governing the distribution of alcoholic liquors in the State of West Virginia.  Grievant has been employed by Respondent for over seven years and has assisted in the creation of a procedures manual for the Spirits and Wine Division.  See FOF 24.  He is also acutely aware of what might be referenced as positional power.[footnoteRef:11]  Grievant is not confused or mistaken regarding the vast majority of his contentious actions.  Further, not all of his actions are done with the same or similar intent.  At times, Grievant has altruistic intent.[footnoteRef:12]  This however is not sufficient justification to violate established policy or disrupt agency efficiency on a fairly regular basis.  Grievant must respect and adhere to the confines of his assigned duties and limited authority.  It is proper for Respondent to expect Grievant to govern his work place conduct in accordance with the applicable rules and regulations. Despite good, bad or indifferent intentions, Grievant’s conduct was disruptive and not in accordance with W. Va. Code of State Rules § 175-1-1, et seq. (Legislative Rules re Licensed Retailer Operations) and the W. Va. Alcohol Beverage Control Administration Employee Code of Conduct. [11:  While Grievant is aware of certain prescribed procedural safeguards such as obtaining the Commissioner’s approval for same day will call orders, Grievant is also aware he sits in a pivotal communication position which affords him the opportunity to circumvent procedure.]  [12:  Attempting to aid another in a less influential position.  Grievant’s attempts to avoid, control or alleviate potential operational situations “at times” has led to or facilitated complications and discord, internally and externally.  See Findings of Fact, supra. ] 

Considerable deference is afforded to employers in disciplinary grievances.  See Lynn v. Monongalia County Health Dep't, Docket No. 2009-0425-MonCH (Mar. 27, 2009).  Respondent has wide discretion in managing its personnel in the performance of their duties, however it cannot exercise its discretion in an arbitrary or capricious manner.[footnoteRef:13]   [13:  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.   See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts.] 

In the circumstances of this matter, Respondent identified several situations in need of being addressed with regard to Grievant’s conduct, e.g., Combative and confrontational communications with co-workers and vendors; Reluctant and/or Refusal to follow chain of command; Exceeding the authority of position. (List not necessarily complete)  Select issues are duly recognized as being significant.  Respondent provided credible testimony that Grievant’s behavior disrupted the work environment.[footnoteRef:14]  Respondent also provided specific examples on how the work environment and/or agency’s operations were circumvented or acerbated by Grievant’s conduct.  See FOFs 35-39.  Respondent received written and verbal complaints that Grievant was interjecting himself in issues and matters of operations beyond his assigned responsibility and such participation was creating discord.  Also See FOFs 10-11, 49-50, and 61.  Grievant circumvented direct and unambiguous procedure. See FOFs 24-25 and 69-70.  Grievant facilitated activity in opposition to his superiors expressed wishes.  See FOFs 46-48, 54-59, and 62-67.    [14:  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95‑23‑235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93‑HHR‑050 (Feb. 4, 1994). The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99‑BOD‑216 (Dec. 28, 1999); Perdue, supra.] 

Grievant filed this grievance emphasizing that he received a “write-up” because he complained that his supervisor shows bias to LB&B Trucking.  While not specifically stated, Grievant’s probable assertion is that the reprimand was an act of reprisal.  WEST VIRGINIA CODE  6C-2-2(o) defines reprisal as the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:
(1) that he engaged in protected activity (i.e., filing a grievance);
(2) that he was subsequently treated in an adverse manner by the employer or an agent;
	
(3) that the employers official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dept, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Franks Shoe Store v. W. Va. Human Rights Commn, 179 W. Va. 53, 365 S.E.2d 251 (1986).  
If a grievant establishes a prima facie case of reprisal, the employer may rebut the presumption of retaliation by offering legitimate, non-retaliatory reasons for the adverse action. If the respondent rebuts the claim of reprisal, the employee may then establish by a preponderance of the evidence that the offered reasons are merely pretextual. Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  
Grievant failed to establish that he was engaged in a protected activity. Specifically, Grievant had not filed a grievance prior to the issuance of the August 5, 2014 reprimand.  Rather, Grievant sent a June 18, 2014 e-mail to his supervisor questioning if she had a conflict of interest. R Ex 17  This email does not constitute a “protected activity” and perhaps was not even a valid or verifiable complaint but, for discussion sake, “if” Grievant’s email to his supervisor constituted a “protected activity,” Grievant has not shown any causal connection between this activity and any adverse treatment.  Respondent has established, via witness testimony and various documents, specific instances of Grievant’s failure to meet performance expectations.  Such incidents establish a proper basis for the disciplinary action implemented.  
Work performance issues were shared with Grievant through Employee Performance Appraisal forms, formal meetings, informal meetings and emails. See Findings of Fact, supra.  Respondent provided a multitude of legitimate and non-retaliatory reasons for the basis of its written reprimand.  Evidence of record clearly demonstrates a work performance which justifies corrective action.  Grievant has a history of exceeding the bounds of his job duties, refusing to follow directives from his superiors, not following the chain of command, and demonstrating dubious interpersonal skills with “some” co-workers, and vendors.  The events of record are not insignificant dispute, intent is debated, but not the majority of the events (minor factual clarification exists but not of significant nature to excuse Grievant’s conduct or truly undermine Respondent’s corrective action).[footnoteRef:15] Grievant acknowledges the factual basis of the events for which he was reprimanded. Moreover, it is not established that Grievant’s Supervisor, Kimberly Hayes, was acting in a biased manner towards him or anyone else. Nor is it established that Ms. Hayes was the catalyst for the written reprimand or corrective action plan. Grievant failed to introduce facts into the record that demonstrate a case of reprisal.   [15:  Grievant avers that he has been performing his assigned duties without specific action approval for an extended period of time. Grievant professes that his Supervisor has encouraged him to correct procedural errors upon discovery. He is not required to seek reaffirmation for his corrective actions. Grievant maintains, in isolated examples, that he was assisting a vendor or attempting to prevent future complications, such limited exception, is not found to be sufficient justification for the numerous events of record.  Grievant was at times attempting to assist a vendor, but he was also aware of proper procedure and knowingly proceeded with activity in excess of his authority or prudent behavior.] 

The undersigned Administrative Law Judge, as the trier of fact, is not of the opinion that Respondent’s rationale for corrective discipline is limited to one isolated comment.[footnoteRef:16] Further, having observed the speech, mannerisms, expressions, demeanor and body language of the witnesses, and in review of the evidence, the undersigned finds that Respondent credibly established proper grounds to support corrective disciplinary action.  Respondent established Grievant’s deficient workplace conduct.  Respondent established by a preponderance of the evidence that Grievant engaged in conduct, isolated incident(s) and a continuing pattern of performance sufficient to warrant a written reprimand.   [16:  “When it becomes necessary for a supervisor or manager to take corrective action, the action may be precipitated by a wide variety of situations, each with a unique combination of circumstances.” Supervisor’s Guide to Progressive Corrective and Disciplinary Action.  ] 

Respondent has met the burden of proving by a preponderance of the evidence that the written reprimand issued to Grievant is justified and not improper.  Respondent’s written reprimand was not an excessive disciplinary action or disproportionate corrective measure for established conduct of Grievant. 
The following conclusions of law are appropriate in this matter:

	Conclusions of Law
1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 3 (2008).  
1. Respondent is a state agency operating as established and governed by State Code and applicable rules and regulations. See W.Va. Code of State Rules § 60-1-4. Also see, W. Va. Code Rules § 175-1-1, et seq. and relevant WV Alcohol Beverage Control Administration Employee Code of Conduct.  
1. Respondent established by a preponderance of the evidence that Grievant’s workplace conduct violated established applicable agency policies.
1. Respondent established that Grievant’s misconduct was periodically disruptive to the efficiency of the agency 
1.  WEST VIRGINIA CODE 6C-2-2(o) defines reprisal as the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:
(1) that he engaged in protected activity (i.e., filing a grievance);
(2) that he was subsequently treated in an adverse manner by the employer or an agent;
	
(3) that the employers official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  
1. Grievant did not demonstrate that the written reprimand was issued as an act of reprisal, as defined in W. VA. CODE 6C-2-2(o).
1. Grievant did not establish by a preponderance of the evidence that there was a causal connection between the disciplinary action of Respondent and his accusation regarding his supervisor alleged conflict. 
1. “Employees are expected to respect authority and do not have unfettered discretion to disobey or ignore clear instructions.” Reynolds v. Kanawha-Charleston Health Dept., Docket No. 90-H-128 (August 8, 1990). An employee’s belief that management’s decisions are incorrect, absent a threat to the employee’s health or safety, does not confer the right upon him to ignore or disregard the order, rule or directive. Vickers v. Bd. of Directors/W. Va. State College, Docket No. 97-BOD-112B (August 7, 1998) 
1. “An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer’s discretion, or an inherent disproportion between the offense and the personnel action.”  Miller, supra, citing Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).
1. The record of this grievance does not establish that a written reprimand is clearly disproportionate disciplinary action for the proven conduct of Grievant.  It is not established that Respondent’s disciplinary action was an abuse of discretion or an arbitrary and capricious action.
1. Respondent has met the burden of proving by a preponderance of the evidence that the written reprimand issued to Grievant is justified and not improper.
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 6.20 (2008).

Date:  October 30, 2015		_____________________________
 Landon R. Brown
 Administrative Law Judge
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