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	DECISION

	Grievant, Brenda Lee Sayre, filed a grievance against her employer, the Hancock County Board of Education, on July 5, 2013.  The statement of grievance reads:  “I feel the Board has violated WV Code 18A-4-8b and WV Code 6C-2-2(1)(i)(i)(iii)(v).  See attached letter.”  The attached letter indicates that Grievant was removed from a summer bus run because her CPR certification had expired while she was on a leave of absence, and the Transportation Coordinator had deliberately failed to advise her of this. As relief Grievant sought, for the summer of 2014, “to be reinstated into the summer bridges bus operator position that I had received through the bidding process.  I want to also be compensated for any lost wages plus interested [sic] along with the summer school seniority that I lost.  I want a thorough investigation into the harassment charges and if is found that Mr. Reinard [the Transportation Coordinator] deliberately withheld information from me, I want him terminated.”[footnoteRef:1] [1:   Mr. Reinard retired at the end of the 2012-2013 school year, and Grievant indicated that she is no longer seeking this relief.] 

	A hearing was held at level one on July 16, 2013, and a decision denying the grievance was issued on August 27, 2013.  Grievant appealed to level two on September 20, 2013, and a mediation session was held on October 17, 2014.  Grievant appealed to level three on October 27, 2014, and a level three hearing was held before the undersigned Administrative Law Judge on August 26, 2015, at the Grievance Board’s Westover, West Virginia, office.  Grievant was represented by Jeremy Radabaugh, West Virginia Education Association, Respondent was represented by David F. Cross, Esquire, and Intervenor was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association.  This matter became mature for decision on September 18, 2015, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.
	Synopsis
	Grievant is employed by Respondent as a bus operator.  She was off work on a medical leave of absence at the time Respondent normally provides CPR training for bus operators, and did not get her CPR certification renewed.  Grievant had lost her CPR card, and had not tried to replace it.  She asked HBOE personnel if she needed to do anything in order to return to work, and was not advised that her CPR certification had expired.  No HBOE personnel reviewed Grievant’s records to make sure all her training and certifications were up to date prior to Grievant returning to work, or for several months after she returned to work, nor did Grievant make any effort to check her records herself.  When the Superintendent became aware that Grievant’s CPR certification had expired, she told Grievant she could not drive the summer bus run she had been awarded, because her CPR certification had expired, and the decision to award Grievant the summer bus run was reversed because her CPR certification was expired at the time she was placed in the position.  Regardless of who was at fault, Grievant could not drive a school bus if she did not have all the necessary certifications, and she could not be awarded a position if she was not qualified for the position at the time the position was posted and filled.
	The following Findings of Fact are properly made from the record developed at  level three.
	Findings of Fact
	1.	Grievant has been employed by the Hancock County Board of Education (“HBOE”) since 1998, and is a bus operator.
	2.	Grievant was off work on approved medical leave from November 10, 2012, through March 31, 2013.  Prior to returning to work, Grievant contacted the HBOE transportation office to inquire as to whether she needed “to do anything” prior to returning to work.  Based on her conversations with Tim Reinard, HBOE Transportation Coordinator, Grievant believed that Mr. Reinard was checking to make sure she did not need to complete any training prior to returning to work.  Mr. Reinard did not inform Grievant that she needed to complete any training prior to returning to work, nor did he recall that Grievant had made any inquiry regarding whether she needed any training hours or certifications.  The Secretary for the HBOE Transportation Department maintains files on all bus operators for the county, and Grievant could have asked to look at her file.  She did not do so.
	3.	Grievant returned to work on April 1, 2013, and began driving a school bus on April 2, 2013.  She drove the school bus through the end of the school year.  The last day of school was June 3, 2013.
	4.	Sometime after April 1, 2013, Debbie Lawton, HBOE’s Staff Development person, notified Grievant that she was required to complete some staff development hours, and Grievant did so.
	5.	On April 12, 2013, HBOE posted a summer bus operator position for the summer Bridges Program.  The position would run 15 days, and the successful applicant would be paid for 3 ½ hours per day.
	6.	Grievant applied for the posted summer bus operator position, and was awarded the position on May 13, 2013.  Grievant drove the run on the first day of the summer program, June 10, 2013.
	7.	Mr. Reinard became aware on May 31, 2013, that Grievant’s CPR certification had expired, and he informed Assistant Superintendent Wayne Neely of this that same day.  Mr. Neely informed HBOE Superintendent Suzan Smith of this, and at some point she contacted Ben Shue at the State Department of Education regarding this issue and was told that a bus operator must have current CPR certification in order to be allowed to drive a school bus.
	8.	Grievant had last received CPR certification on February 21, 2011.  Grievant’s CPR certification card states that the “Recommended Renewal Date” is February 2013.[footnoteRef:2] [2:   Grievant did not argue that her certification had not officially expired.  Accordingly, the undersigned will not address what is meant by “Recommended Renewal Date.”] 

	9.	On June 1, 2013, Mr. Reinard told Grievant her CPR certification had expired.  Grievant believed she would need to make her own arrangements to complete the training.  	10.	Grievant’s purse had been stolen and she had lost her CPR certification card with this theft.  Grievant was not aware that her CPR certification expired in February 2013, nor did she make any arrangements to obtain a replacement card.  Respondent had for many years scheduled CPR training for all its bus operators, and this training had been conducted while Grievant was off work on medical leave.
	11.	Grievant contacted Deputy Dezso Polgar regarding obtaining CPR training.  Mr. Polgar told her he would have to call her back later when his schedule opened up.  Grievant was not concerned that she needed the training immediately, because she had been allowed to drive the bus for two months without it, and Mr. Reinard did not tell her she could not drive the bus again until she completed the training.
	12.	By letter dated June 3, 2015, Superintendent Smith advised Grievant, among other things, that she was “requiring you to provide a current first-aid CPR certification prior to driving the bus [at the] beginning of the 2013-2014 school year.  Failure to meet these requirements will be reason for suspension of proper certification of school bus operators.”  At the time she wrote this letter, Superintendent Smith did not recall that Grievant had been awarded a summer position.
	13.	Mr. Reinard arranged for another bus operator to provide CPR training to Grievant on June 6, 2013,[footnoteRef:3] without checking with Grievant to see if she was available.  Grievant was not able to take the training at that time due to a prior commitment. [3:   Grievant testified that Mr. Reinard stopped her after she completed her bus run on June 6, 2013, and told her he had arranged for this training right then.  Mr. Reinard testified that he had called Grievant prior to June 6, 2013, to inform her he had scheduled  this training, and another witness testified that the last day of school for students was June 3, 2013.  All the witnesses seemed to be confused about the dates various events occurred.] 

	14.	When Grievant exited the bus after the first day of her summer bus run on June 10, 2013, Superintendent Smith met her at the bus and told her she would not be allowed to drive a school bus until her CPR certification was renewed.
	15.	Grievant was removed from the summer bus operator position which she had been awarded, and the position was awarded to Intervenor Jeff Plimpton.
	16.	Grievant scheduled her CPR training, took the training, and her CPR certification was issued on June 12, 2013.
			Discussion
	As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
	Grievant apparently believes she should not have been removed from the summer bus operator position because she was unaware that her CPR certification had expired, Mr. Reinard should have told her this, and no one told her that she had to immediately obtain CPR certification.  Respondent and Intervenor pointed out that it is the bus operator’s responsibility to make sure his or her certification is current and complete, and that a bus operator who does not hold the necessary certification is not competent or qualified to drive a school bus.  Grievant does not dispute that her CPR certification had expired.
	The State Department of Education is responsible for certification of bus operators prior to a bus operator assuming his or her duties, and is also responsible for re-certification of bus operators.  To that end, the State Department of Education has in place Rules setting forth the bus operator certification requirements.  Those Rules provide that “[t]he school bus operator shall meet the following criteria to be certified: . . .  The candidate shall have first aid and CPR certification from a program approved by the State Director.”  126 C.S.R. 92  § 15.2.9.  The Grievance Board has found that a bus operator who fails to maintain his or her bus operator certification is no longer qualified for a bus operator position.
	It is clear that any person hired to operate a school bus must achieve certification before assuming the duties of the position and once that certification is lost, the person is ineligible to continue in the position.  In those circumstances the employee no longer fits the definition of bus operator contained in  W. VA. CODE § 18A-4-8 and therefore does not have the qualifications upon which the decision to fill positions is based pursuant to  W. VA. CODE § 18A-4-8b.  A county board of education may, of course, retain the employee until certification is regained but it may refuse to consider his or her application for bus operator positions until that time.

Yeager v. Kanawha County Bd. of Educ., Docket No. 20-88-050 (Nov. 3, 1988).
	In this case, Respondent mistakenly allowed Grievant to resume driving a school bus when she returned to work from a leave of absence, without checking to make sure all her certification requirements were up to date.  However, once it came to light that Grievant had not maintained all the certification requirements, Respondent acted to correct its error.  Regardless of who said what to whom in this case, the bottom line is that Grievant did not hold current CPR certification, and without this certification, she was not qualified to drive a school bus.  Grievant did not demonstrate that she was qualified to retain the summer school bus operator position.
	At the beginning of the level three hearing, Respondent asserted that Grievant had acted in bad faith in pursuing this grievance, and requested that Respondent be awarded costs.  “The administrative law judge may make a determination of bad faith and, in extreme instances, allocate the cost of a hearing to the party found to be acting in bad faith.  The allocation of costs shall be based on the relative ability of the party to pay the costs.”  W. VA. CODE § 6C-2-4(6).(Emphasis added.)  Grievant was allowed to drive a school bus for several months without proper certification due to the failure of both Grievant and Respondent to verify that she had completed all the necessary requirements to maintain certification.  When it was brought to Grievant’s attention that her CPR certification had expired, she did not understand the urgency of obtaining the CPR certification, and felt she had been treated poorly and that Respondent did not act responsibly toward her.  Certainly, one would expect that it would be a simple, routine, and necessary matter for Respondent’s personnel to check its records prior to allowing a bus operator to resume driving a school bus after an extended leave of absence.  The undersigned finds nothing extreme in Grievant’s decision to pursue this grievance to level three, nor does she find that Grievant pursued this grievance in bad faith.
		The following Conclusions of Law support the Decision reached.
	Conclusions of Law
	1.	As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
	2.	School bus operators must “have first aid and CPR certification from a program approved by the State Director” in order to be certified to drive a school bus.  126 C.S.R. 92  § 15.2.9.
	3.	The Grievance Board has found that a bus operator who fails to maintain his or her certification is no longer qualified to be selected for a bus operator position.
	It is clear that any person hired to operate a school bus must achieve certification before assuming the duties of the position and once that certification is lost, the person is ineligible to continue in the position.  In those circumstances the employee no longer fits the definition of bus operator contained in  W. VA. CODE § 18A-4-8 and therefore does not have the qualifications upon which the decision to fill positions is based pursuant to  W. VA. CODE § 18A-4-8b.  A county board of education may, of course, retain the employee until certification is regained but it may refuse to consider his or her application for bus operator positions until that time.

Yeager v. Kanawha County Bd. of Educ., Docket No. 20-88-050 (Nov. 3, 1988).
	4.	Grievant did not meet the qualifications to be a bus operator, and could not be placed in the position at issue.
	5.	“The administrative law judge may make a determination of bad faith and, in extreme instances, allocate the cost of a hearing to the party found to be acting in bad faith.  The allocation of costs shall be based on the relative ability of the party to pay the costs.”  W. VA. CODE § 6C-2-4(6).
	6.	Respondent did not demonstrate that Grievant acted in bad faith in pursuing this grievance.

	Accordingly, this grievance is DENIED.









	Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

	
							    ______________________________
								      BRENDA L. GOULD
Date:	October 29, 2015					Administrative Law Judge




