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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JAMIE C. WALKER,



Grievant,

v. 






DOCKET NO. 2014-0211-PocED

POCAHONTAS COUNTY BOARD OF EDUCATION,



Respondent, and

JUSTIN ANDREW TAYLOR and IAN BOYD BENNETT,



Intervenors.


DECISION

Grievant, Jamie C. Walker, filed a grievance against his employer, the Pocahontas County Board of Education, on August 23, 2013, challenging modification of the contract terms of two positions which had been posted as 240-day positions and filled, and were then changed to 261-day positions immediately thereafter.  As relief Grievant sought “to be considered for the Head Mechanic Position at 261 day employment or have the two (2) positions placed back to 240 days of employment, as was previously posted when I applied for them.”


A conference was held at level one on September 5, 2013, and a decision denying the grievance was issued on September 11, 2013.  Grievant appealed to level two on September 23, 2013, and a mediation session was held on January 10, 2014.  Grievant appealed to level three on January 27, 2014.  Two days of hearing were held at level three before the undersigned Administrative Law Judge on October 8, 2014, and April 20, 2015, in Elkins, West Virginia.
  Grievant was represented by J. Steven Hunter, Esquire, Steve Hunter Associates, l.c., Respondent was represented by Jason S. Long, Esquire, Dinsmore & Shohl, LLP, and Intervenors were represented by Mary Snelson, West Virginia Education Association.  This matter became mature for decision on receipt of the last of the parties’ written arguments, on June 16, 2015.


Synopsis

 Grievant applied for two positions posted as 240-day positions.  He interviewed for the positions, and would have been the successful applicant for one of them.  During the interview he asked the Superintendent about the possibility of either position being made a 261-day position, and was told that would not happen.  Based on the posting and this confirmation, Grievant withdrew his applications.  Less than a month after Respondent filled the two posted positions, it changed the contracts to 261-day contracts, at which time this grievance was filed.  When a board of education posts a position as a 240-day position for the school year, places a person in that position for the school year, and then three weeks later changes the contract to a 261-day contract, the change in the contract term is so close in time to the posting and filling of the position that the board has clearly misled the potential applicants for the position, and violated the notice requirements of West Virginia Code Section 18A-4-8b.  The grievance was timely filed as Grievant was not working at the time he learned of the events giving rise to the grievance, and Grievant had standing to challenge the misleading posting when Respondent changed the contract terms.

The following Findings of Fact are properly made from the record developed at  level three, including stipulations agreed to by the parties at the level three hearing.


Findings of Fact

1.
Grievant has been employed by the Pocahontas County Board of Education (“PBOE”) as a Bus Operator since 2001, and is employed under a 200-day contract.  He has also passed the Mechanic competency test, and is on the emergency Mechanic substitute list.  Grievant has never been called to substitute as a Mechanic by PBOE personnel.


2.
On June 18, 2013, PBOE posted two vacancies in school service personnel positions, for a Mechanic and a Chief Mechanic.  Both postings state the term of employment as 240 days, “[e]ffective July 1, 2013 for the remainder of the 2012-2013 [school year].”


3.
On June 21, 2013, Grievant applied for both the Mechanic and Chief Mechanic positions.  Grievant  was qualified for both positions, and he was interviewed for both by PBOE Superintendent C.C. Lester.


4.
Grievant withdrew his applications for the Mechanic and Chief Mechanic positions on June 28, 2013, after Superintendent Lester confirmed for him that the positions would remain 240-day positions.  Grievant was not interested in a 240-day contract, because it would not offer sufficient income and benefits for Grievant to abandon his other work commitments to accept one of these full-time positions.


5.
Another qualified applicant also withdrew his application after the interview.


6.
Intervenors Justin Andrew Taylor and Ian Boyd Bennett applied for the two posted positions.  Mr. Bennett was employed in a substitute Mechanic position, and Mr. Taylor had been on the PBOE substitute list since January 2013, but had never worked in a position.  PBOE hired Mr. Taylor as the Chief Mechanic and Mr. Bennett as a Mechanic, on July 8, 2013, retroactive to July 1, 2013, to work under 240-day contracts, “for the remainder of the 2013-2014 fiscal year.”  Both Mr. Taylor and Mr. Bennett accepted the jobs as offered to them.


7.
At a PBOE meeting on July 22, 2013, Mr. Taylor and Mr. Bennett asked that their contract terms be increased to 261 days.  This request was placed on the PBOE meeting agenda for a subsequent meeting, and PBOE approved this request on July 29, 2013, effective July 31, 2013.


8.
Grievant became aware that PBOE had changed the contract terms of the posted positions to 261-day contracts on July 31 or August 1, 2013.  At the time he was on vacation out of state, and did not return to West Virginia for another week.


9.
Had Grievant not withdrawn his application, he had more seniority than either Intervenor, and would have been the successful applicant for either the Mechanic or Chief Mechanic position.  Had Grievant known the positions would be made 261-day positions, Grievant would not have withdrawn his applications, and would have accepted one of the positions.


10.
Not only is there a salary difference associated with the number of contract days to be worked, benefits, including paid vacation days, are affected when an employee goes from a 240-day contract to a 261-day contract.


11.
At the time Grievant applied for the posted positions, he was a member of the Pocahontas County Commission.  The Pocahontas County Commission holds one regular meeting each month which begins at 8:30 a.m.  The Pocahontas County Commission also holds one regular meeting each month which begins at 5:30 p.m.


Discussion

Respondent first argues that Grievant does not have standing to pursue this grievance, because Grievant withdrew his applications for the posted positions.  Respondent asserts that, having demonstrated that he was no longer interested in the posted positions, he cannot now challenge the decision to place Intervenors in the positions.  


"Standing, defined simply, is a legal requirement that a party must have a personal stake in the outcome of the controversy."  Wagner v. Hardy County Bd. of Educ., Docket No. 95-16-504 (Feb. 23, 1996); See Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  In order to have a personal stake in the outcome, Grievants must have been harmed or suffered damages.  Farley v. W. Va. Parkway Auth., Docket No. 96-PEDTA-204 (Feb. 21, 1997).  It is necessary for Grievants to "allege an injury in fact, either economic or otherwise, which is the result of the challenged action and shows that the interest [they seek] to protect by way of the institution of legal proceedings is arguably within the zone of interests protected by the statute, regulation or constitutional guarantee which is the basis for the lawsuit."  Shobe v. Latimer, 162 W. Va. 779, 253 S.E.2d 54 (1979).  Without some allegation of personal injury, Grievants are without standing to pursue this grievance.  Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990).  Even if the employer has misapplied applicable regulations regarding the classification and/or a corresponding salary increase to another employee, where a grievant is not personally harmed, there is no cognizable grievance. See Cremeans v. Bd. of Trustees, Docket No. 96-BOT-099 (Dec. 30, 1996); Pomphrey v. Monroe County Bd. of Educ., Docket No. 94-31-183 (July 1, 1994); Mills v. W. Va. Dep’t of Transp., Docket No. 92-DOH-053 (Apr. 24, 1992).  Although poor morale among the workers resulting from such an error is a real and difficult problem, it simply does not give Grievants standing to contest [another employee’s] reallocation, which did not otherwise personally harm them.

Mason, et al., v. W. Va. Dep’t of Transp., Docket No. 00-DOH-345 (Mar. 28, 2001).


It is quite true that Grievant was not interested in either position as posted.  Grievant, however, is not challenging the selection itself.  Grievant is challenging the action of PBOE in posting two positions as 240-day contracts, filling the positions as 240-day contract positions, and then immediately changing the contracts to 261-day contracts.  Grievant has standing to challenge the posting as misleading and inaccurate, and PBOE’s action in changing the contract terms immediately after filling the positions.


Respondent and Intervenors next argued the grievance was not timely filed.  The burden of proof is on the party asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the party asserting this defense meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).


West Virginia Code section  6C-2-3(a)(1) states that, “[a]n employee shall file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-4(a)(1)  provides, in pertinent part:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  The employee shall also file a copy of the grievance with the board.  State government employees shall further file a copy of the grievance with the Director of the Division of Personnel.

Further, “[t]he specified time limits . . . shall be extended whenever a grievant is not working because of accident, sickness, death in the immediate family or other cause for which the grievant has approved leave from employment.”  The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


The decision being challenged is the change in the contract terms from 240 days, as was stated in the posting, to 261 days immediately after the positions were filled.  Grievant became aware of this decision on July 31 or August 1, 2013, and filed this grievance on August 23, 2013, which is 16 days from August 1.  However, Grievant was employed under a 200-day contract, and was not working during the summer.  In fact, he was on vacation out of state at the time he learned of the decision.  The time period for filing the grievance was tolled, and the grievance was timely filed.


Grievant has the burden of proving his grievance by a preponderance of the evidence.  Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employee has not met his burden.  Id.


Grievant argued he withdrew his application based on the assurances of the Superintendent that the positions would remain 240-day positions.  Respondent correctly points out that PBOE is not bound by promises made by the Superintendent, citing Blevins v. Raleigh County Board of Education, Docket No. 97-41-314 (January 29, 1998).  “It is well settled that a supervisor's oral representation is not binding on an agency, where the supervisor does not possess authority to make that determination.  Blevins v. Raleigh County Bd. of Educ., Docket No. 97-41-314 (Jan. 29, 1998).  See Fraley v. W. Va. Dep't of Health and Human Resources, Docket No. 92-HHR-448 (Mar. 12, 1993);  Ollar v. W. Va. Dep't of Health and Human Resources/W. Va. Div. of Personnel, Docket No. 92-HHR-186 (Jan. 22, 1993).”  Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001).  However, where the act is not in violation of rule or statute, or where justice so requires, the doctrine of equitable estoppel may apply. Underwood v. Dep’t of Health & Human Res., Docket No. 2008-1254-DHHR (May 5, 2009). (Citing, Herland v. Dep’t of Health & Human Res., Docket No. 92-HHR-416 (Aug. 9, 1993); Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711 (2007)(per curiam).

In Hudkins v. Public Retirement Bd., supra, the West Virginia Supreme Court of Appeals applied the doctrine of equitable estoppel to a state agency where the agency’s employee made assertions to a beneficiary regarding benefits and those assertions were contrary to DOP rules.  These statements misled the beneficiary to take certain actions related to retirement that she would not have made if not for the incorrect information she was provided.  In their analysis of the doctrine of estoppel the Supreme Court noted:

“‘[t]he doctrine of estoppel should be applied cautiously, only when equity clearly requires that it be done, and this principle is applied with especial force when one undertakes to assert the doctrine against the state.’ Syllabus Point 7, Samsell v. State Line Development Company, 154 W.Va. 48, 174 S.E.2d 318 (1970).” Syl. Pt. 3, Hudkins v. Public Retirement Bd., 220 W.Va. 275, 647 S.E.2d 711. 

The Court then set forth the elements that must exist in a particular case for the doctrine of equitable estoppel to apply by noting the following:

“‘[t]he general rule governing the doctrine of equitable estoppel is that in order to constitute equitable estoppel or estoppel in pais there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of  the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.’ Syllabus Point 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956).” Id. at Syl Pt. 4.

Upon analyzing the elements, the Court balanced “injury and injustice” caused to the beneficiary against “public interest” of the state agency in protecting state  funds. Hudkins, supra.
Nuzum v. Div. of Nat. Res., Docket No. 2010-1354-DOC (Mar. 23, 2011).


In this case, the Superintendent did not have knowledge of the fact that PBOE would consider changing the contract terms to 261 days, and his representations to Grievant were not knowingly false, nor did he conceal any material facts.


Respondent further pointed out that West Virginia Code Section 18A-4-19(b) states that when Respondent changes the number of days in the employment term for a service personnel position under contract, the change in the number of days “shall not be deemed the creation of a new position, nor shall such alteration require the posting of the position.”  However, as Grievant points out,  West Virginia Code Section 18A-4-8b requires that notice be given of all job vacancies by a posting of the vacancy.  This statutory provision states that the “[n]otice of a job vacancy shall include the job description, the period of employment, the work site, the starting and ending time of the daily shift, the amount of pay and any benefits and other information that is helpful to prospective applicants to understand the particulars of the job.”  (Emphasis added.)  It is clear from this language that the posting requirement is intended to provide notice to all employees of the particulars of the vacancy so they can  decide whether the hours, location, benefits, and salary associated with the posted position  render it a position they are interested in accepting.  When a board of education posts a position as a 240-day position for the school year, places a person in that position for the school year, and then three weeks later changes the contract to a 261-day contract, the change in the contract term is so close in time to the posting and filling of the position that the board has clearly misled the potential applicants for the position, and violated the notice requirements of West Virginia Code Section 18A-4-8b.


The question now is what remedy is appropriate after two years.  Grievant demonstrated that he would have been the successful applicant for one of the positions based on the applications.  One other applicant withdrew his application, and it was asserted that this was also done because the positions were 240-day positions.  While the parties seemed to indicate that there would have been no other applicants had the posting listed the contract at 261 days, this is merely speculation.  It also seems somewhat unfair to oust Intervenors from their positions after two years; however, they created this mess.  The undersigned concludes that if Respondent wishes to continue to have the two positions be 261-day positions, it must repost them as such.  In addition, Grievant is entitled to back pay, benefits lost, and seniority as a Chief Mechanic from July1, 2013, until such time as the positions are reposted and filled, with the back pay being the difference between what he earned as a 200-day bus operator and the amount he would have earned had he been placed in the Chief Mechanic position at 240 days from July 1 to July 31, 2013, and 261 days from August 1, 2013, forward.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
"’Standing, defined simply, is a legal requirement that a party must have a personal stake in the outcome of the controversy.’  Wagner v. Hardy County Bd. of Educ., Docket No. 95-16-504 (Feb. 23, 1996); See Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  It is necessary for Grievants to ‘allege an injury in fact, either economic or otherwise, which is the result of the challenged action and shows that the interest [they seek] to protect by way of the institution of legal proceedings is arguably within the zone of interests protected by the statute, regulation or constitutional guarantee which is the basis for the lawsuit.’  Shobe v. Latimer, 162 W. Va. 779, 253 S.E.2d 54 (1979).  Without some allegation of personal injury, Grievants are without standing to pursue this grievance.  Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990).”  Mason, et al., v. W. Va. Dep’t of Transp., Docket No. 00-DOH-345 (Mar. 28, 2001).


2.
Grievant demonstrated an interest in the posted positions, and had standing to challenge the change in the contract terms of the posted positions three weeks after the positions were filled, as a misleading notice of the vacancies to applicants and potential applicants.


3.
The burden of proof is on the party asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the party asserting this defense meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).


4.
Grievant filed this grievance 16 days after he learned of the grievable event. However, Grievant was employed under a 200-day contract, and was not working during the summer, and was on vacation out of state at the time he learned of the grievable event. The time period for filing the grievance was tolled, and the grievance was timely filed.


5.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


6.
West Virginia Code Section 18A-4-8b requires that notice be given of all job vacancies by a posting of the vacancy.  This statutory provision states that the “[n]otice of a job vacancy shall include the job description, the period of employment, the work site, the starting and ending time of the daily shift, the amount of pay and any benefits and other information that is helpful to prospective applicants to understand the particulars of the job.”  (Emphasis added.)


7.
The posting requirement in West Virginia Code Section 18A-4-8b is intended to provide notice to all employees of the particulars of the vacancy so they can  decide whether the hours, location, benefits, and salary associated with the posted position  render it a position they are interested in accepting.


8.
When a board of education posts a position as a 240-day position for the school year, places a person in that position for the school year, and then three weeks later changes the contract to a 261-day contract, the change in the contract term is so close in time to the posting and filling of the position that the board has clearly misled the potential applicants for the position, and violated the notice requirements of West Virginia Code Section 18A-4-8b.


Accordingly, this grievance is GRANTED.  If Respondent wishes to continue to have the Mechanic and Chief Mechanic positions be 261-day positions, it is ORDERED to repost them as such.  In addition, Respondent is ORDERED to pay Grievant back pay, and credit him with any additional benefits to which he would have been entitled had he been placed in the Chief Mechanic position effective July 1, 2013, and credit him with seniority as a Chief Mechanic from July 1, 2013, until such time as the positions are reposted and filled, or the positions are made 240-day positions; with the back pay being the difference between what Grievant earned as a 200-day bus operator and the amount he would have earned had he been placed in the Chief Mechanic position at 240 days from July 1 to July 31, 2013, and 261 days from August 1, 2013, forward.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
July 23 , 2015




Administrative Law Judge
�  The parties appeared for a hearing on March 13, 2015, but no evidence was taken due to the withdrawal of Grievant’s counsel when the hearing was convened.


�  This Finding of Fact is included because the parties stipulated to it.  The undersigned does not find it to be relevant to the conclusions reached or the relief granted.






