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D E C I S I O N
Virgil Lee Crockett, Grievant, filed this grievance against his employer the Wayne County Board of Education ("WCBE"), Respondent, protesting Respondent’s refusal to grant Grievant credit for personal leave earned with a prior public employer.  The grievance was filed on September 23, 2014, Grievant alleges a violation of West Virginia Code (( 18A-4-10 & 6C-2-2 (discrimination/favoritism).  For relief, Grievant “seeks transfer of his accumulated personal leave from Marshall University to Respondent.”
A level one conference was held on October 8, 2014. The grievance was denied at that level on October 28, 2014.  Grievant appealed to level two on November 12, 2014, and a mediation session was held on February 23, 2015.  Grievant appealed to level three on February 23, 2015.  A level three hearing was held before the undersigned Administrative Law Judge on May 7, 2015, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by counsel, John Roush, Esquire, West Virginia School Service Personnel Association.  Respondent was represented by its General Counsel, David Lycan.  This case became mature for decision on June 5, 2015, the established mailing date for the submission of the parties' proposed findings of fact and conclusions of law.  Both parties submitted fact/law proposals.


Synopsis
Grievant is employed by Respondent as a bus operator.  Respondent refused to grant Grievant credit for personal leave earned with a prior public employer.  Grievant alleges discrimination, favoritism and violation of West Virginia Code.  Grievant seeks transfer of his accumulated sick leave.  Grievant highlights past conduct of Respondent. Grievant contends his unused personal leave accumulated during his employment at a state university should transfer his unused credit to his employment with a county board of education, because both Marshall University and the Wayne County Board of Education are public education entities within the state and that W. Va. Code §18A-4-10 applies.  Respondent maintains it is not required to recognize and/or give credit to benefits accrued with the identified employer. 

Despite the past highlighted actions of Respondent, which are not established to be a sanctioned practice of the agency, Respondent’s actions in this matter are not without merit and rational justification.  Grievant has not demonstrated, by a preponderance of the evidence, that Respondent is compelled to grant him credit for accumulated leave with the identified previous employer.  Accordingly, this grievance is DENIED.

After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant is employed by Respondent as a bus operator. Grievant began work as a regular employee of Respondent at the beginning of the 2013-2014 school year.  Grievant worked as a substitute driver for Respondent 
2. Prior to being employed by the Respondent as a bus operator, Grievant was employed by Marshall University for 21 years, from August 11, 1992 through August 13, 2013; at the time of his resignation, his position was Manager of Physical Plant II.
3. Grievant worked for Marshall University in the maintenance department, performing work in the heating and air conditioning and electrical areas, prior to coming to work for Respondent.
4. At the time of his resignation as an employee of Marshall University, Grievant had amassed sick leave that was unused and to his credit.
5. Respondent has no written and/or approved county policy granting personal leave time to its service personnel employees of sick or annual leave accumulated by said employee while working for a prior employer.

6. Loren Perry is Respondent’s personnel director of service personnel employees.  When discussing the issue of receipt of unused leave time with a prior public employer, Mr. Perry advised Grievant that he would have to check on the issue.  
7. By letter dated August 28, 2014, Katherine Hetzer, an employee of Marshall University’s personnel department, advised Mr. Perry that Grievant had accrued a total of 159.47 hours or 21.26 days of unused leave at the time Grievant left employment with Marshall University. 
8. Approximately a week to 10 days after receipt of the August 28, 2014 letter from Ms. Hetzer, Mr. Perry advised Grievant that he would not be credited with his unused leave time with Marshall University. 
9. Respondent has an intermittent history regarding granting of personal leave time to service personnel, which had been earned while working for a prior employer.
10. Grievant identified four individuals who Respondent had given credit for personal leave days accumulated while these individuals had been employed by other employers:  The four identified individuals were:
10. Randall Robertson for his employment at the W. Va. Department of Highways; 
10. Malinda Gibson (now retired) for her employment with the Wayne County Health Department; 
10. Janie May for her employment with the Wayne County Health Department; and 
10. Frank Roberts (now retired) for his employment with Marshall University. 
11. Respondent’s Service Personnel Director, Loren Perry, testified at the level three hearing. 
12. There is no known record nor was any information found tending to indicate that Wayne County Board of Education has an approved county policy with regard to the granting of any credit to its employees for sick leave or personal leave accumulated by its employees through previous employers.
13. Respondent’s search for written documentation validating the issue in dispute including personnel files, records or minutes from past agendas or minutes or other records to indicate that the Wayne County Board of Education ever voted to approve credit for personal leave accumulated through prior employment to any of the employees named by the Grievant (Randall Robertson; Malinda Gibson; Janie May; and Frank Roberts). 

13. Randall Robertson is currently employed as a 261-day employee by the Respondent in its maintenance department as a Plumber II/Electrician/Truck Driver and has been employed by Respondent as a service personnel employee in the maintenance department since December 15, 1993. The issue is whether Respondent approved Mr. Robertson for credit for unused personal leave days accumulated by him while a maintenance employee of the West Virginia Department of Highways.

13. Janie May is employed by the Respondent as a bus operator and has been employed as such by Respondent since April 30, 1992. Prior to her employment with Respondent, she was employed by the Wayne County Health Department as a case worker’s aide.  Respondent challenges the validity of the process used to credit Ms. May for unused personal leave days accumulated by her while a case worker’s aide of the Wayne County Health Department. 
13. Malinda Gibson is a retired former registered county board of education health nurse and a former professional employee of the Respondent.  Of issue is whether the Wayne County Board of Education had approved Ms. Gibson for credit for unused personal leave days accumulated by her while a nurse employee of the Wayne County Health Department.
13. Frank Roberts was employed as a 261-day maintenance department employee by the Respondent as an Electrician II beginning in the fall of 1988 until he resigned, for retirement purposes, effective June 29, 1999. Respondent disputes that Mr. Roberts was provided “approved” credit for unused personal leave days accumulated by him while a maintenance employee of Marshall University.

14. Respondent asserts Grievant is not similarly situated to the compared employees who may have received credit for personal leave accumulated at employment with a prior employer, citing Crockett et. al. v. Wayne Co. Bd. of Educ., Docket No. 2014-1698-CONS (February 19, 2015).  Further, Respondent asserts that any credit given to any of the identified individuals the credit was given through ultra vires acts and not properly approved by the Wayne County Board of Education.
  

Discussion
Respondent’s attorney raised the defense of timeliness during the level three hearing, as he had previously done during the Level I conference with regard to this grievance, highlighting the fact that Grievant resigned his position with Marshall University and became a regular employee of Respondent on August 8, 2013, but did not file his grievance until September 23, 2014, over a year later.  “If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed.  Lynch v. W. Va. Dep't of Transp., Docket No. 97-DOH-060 (July 16, 1997).”  Carnes v. Raleigh County Bd. of Educ., Docket No. 01-41-351 (Nov. 13, 2001). The issue of timeliness was raised and must be addressed. 
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence.  Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991). 


W. VA. CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article."  W. VA. CODE § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm’n, 180 W. Va. 634, 378 S.E.2d 843 (1989).  In this matter, Grievant professes he filed this grievance after he became aware that he would not be receiving credit for unused sick leave.

When discussing the issue of receipt of unused leave time with a prior public employer, Mr. Perry advised Grievant that he would have to check on the issue, (the issue in question, was not decided, and/or the answer was unknown to principle parties).  Mr. Perry did indeed inquire regarding the issue.  Midst the information collected, Mr. Perry received a correspondence from Katherine Hetzer, an employee of Marshall University’s personnel department, advising him of Grievant’s unused leave at the time Grievant left Marshall University.  After the receipt of the August 28, 2014 letter from Ms. Hetzer, Mr. Perry advised Grievant that he would not be credited with his unused leave time with Marshall University.  Pursuant to the facts presented, Grievant was not unequivocally notified of the decision until approximately a week to ten days after receipt of Marshall’s declaration of Grievant’s unused leave time.
 
Respondent’s point in questioning Grievant’s failure to pursue the issue during the first 12 months of employment is well received.  It is peculiar!  Further, Grievant’s explanation is convoluted; however, as correctly highlighted by Grievant’s counsel, the grievable event is not Grievant’s employment date.  The grievable event is the unequivocal denial of Grievant’s request for credit for unused personal leave time.  This did not occur until approximately a week to ten days after August 28, 2014.  Neither Grievant nor Mr. Perry is able to specify a more definitive timeline or date certain.  The next business day after August 29, 2014, was September 2, 2014, the Tuesday after Labor Day.  Therefore, Grievant became aware that his request was denied on or about September 5, 2014.  Grievant initiated the present grievance on September 23, 2014, within the fifteen-day time limit for initiation of a grievance.  Grievant’s action is found to be within the statutory definition of timely as defined by pertinent West Virginia Code and applicable case law.
Respondent has failed to establish, by a preponderance of the evidence, that Grievant did not file the instant grievance in a timely manner.  The merits of the current grievance matter are ripe for discussion.  The issue is should Respondent be required to recognize and give Grievant full faith and credit for personal leave time accumulated during employment with a prior public employer.
Merits 

“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).(  While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of the authoritarian agency. See generally Harrison v. Ginsberg, 169 W. Va. 162, 286 S.E.2d 276, 283 (1982).

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 ( 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, ([t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.(  Leichliter v. W. Va. Dep(t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.
Grievant avers that his unused personal leave accumulated by him at a state university should transfer to his credit to his employment with a county board of education, because both Marshall University and the Wayne County Board of Education are public education entities within the state and that West Virginia Code ( 18A-4-10 applies.  Further, Grievant alleges he is being discriminated against, in that Respondent has previously given credit to identified individuals for personal leave days unused and accumulated while those individuals had been employed by other employers.  

Respondent maintains that it has not engaged in any recognized practice of granting service or professional employees’ credit for unused personal leave accumulated during employment with a prior employer.
 Further, Respondent is not inclined to commence such a practice.  The identified instances in which such credit has been given to service personnel employees in Wayne County appears to be on four or five occasions several (15-20) years ago through administrators, and not by any officially approved Wayne County Board of Education actions.  Respondent vehemently avers that these isolated acts by previous administrators are not established policy or approved agency actions.  Respondent argues the actions should be recognized as ultra vires acts on the part of county administrators, and not part of any common practice of the Respondent.
It must be noted from the onset, in today’s world, fiscal responsibility is a relevant issue.  Even government must be mindful and prudent when it comes to expending funds.  Further, not all governmental entities share a common source of funding,  meaning the operating funds of Marshal University and that of Wayne County Board of Education is not homogeneous.  The money used to pay employees’ salaries and to compensate for related employment benefits come from the operating capital of the individual agency.  County board funds and WV Higher Education funds are distinguishable.  To require Wayne County Board of Education to assume an acquired debt of another independent agency is not an insignificant ruling.  There is no clear language mandating the practice between the institutions identified. 

W. Va. Code §18A-4-10(a)(1) states the following:  “At the beginning of the employment term, any full-time employee of a county board is entitled annually to at least one and one-half days personal leave for each employment month or major fraction in the employee’s employment term.  Unused leave shall be accumulative and without limitation and is transferable within the state.  A change in job assignment during the school year does not affect the employee’s rights or benefits.”  Further, West Virginia Code §18A-4-10(b)(5), provides: 
A county board may supplement the leave provisions in any manner it considers advisable in accordance with applicable rules of the State Board and the provisions of this chapter and chapter eighteen of this code. (Emphasis added)
Grievant asserts that this language means the board of education is permitted to supplement the 1.5 personal leave days per 20 days of employment term received by school employees with unused personal leave with a prior public employer.  However, what is not present in the cited language is a mandatory requirement compelling Respondent to expand the personal leave provided to employees.  Respondent is resistant to the granting of personal leave credit for time acquired under a different employment system and with a wholly distinct employer. 

Title 133 Procedural Rule Higher Education Policy Commission, Series 38 Employee Leave, Section 2.7 of General Leave Coverage states:
Up to fifteen (15) days of annual leave may be transferred from other agencies of state government and state higher education institutions to other higher education institutions.  Certification of the balance which existed in the agency or institution from which the employee is transferring must accompany the request for transfer and bear the signature of an officer of that agency.  
Title 133, a higher education policy, allows an employee of higher education or other agencies of state government to transfer a limited number of annual leave days from one such state institution of higher learning or other agencies of state government, to another such state entity.  A county board of education is not a state agency.  Further, it is noted that Title 133 does not provide for a state entity to recognize and allow a county board of education employee to transfer such accumulated personal leave from a county position to a state position of higher learning or other agency of state government.
  More directly stated the statuary language of W. Va. Code §18A-4-10 applies to county-to- county employment while Title 133 applies to Higher Education employees (State employee).  The systems are not designed to be interchangeable as being attempted herein.  The instant grievant is not the first to request this process.  See Parsons v. Cabell County Bd. of Educ., 06-87-067-1 (Mar 8, 1988).  
Without mandating language to compel such a practice, Grievant looks to infer past practice as a compelling mechanism.  The undersigned is not persuaded.  There was no policy at all, simply isolated incidents, erratic occurrences, which Respondent maintains is not an authorized practice.  It is also of interest that the examples provided were relatively dated, 15-20 years old.  No recent occurrences were present for comparison.  The county administrator(s) who authored or allowed the transfer of personal leave were not called to testify.
  Nor are they still employed by Respondent. Grievant has not persuasively rebutted Respondent’s contention that the identified events were anomalies and/or the actions of a previous administrator.  Grievant did not establish that the isolated events were approved agency action.  Any such actions taken by a county superintendent or other administrators without proper authority and/or Board approval arguable are arguably ultra vires acts. 
It is well settled that representations are not binding on an agency, where the individual does not possess authority to make that determination.  Blevins v. Raleigh Co. Bd. of Educ., Docket No. 97-41-314 (Jan. 29, 1998).  The board of education is the final authority on the use of its funds, and “[u]lta vires acts of a government agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to follow such acts.”  Franz v. Dep’t of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).  See Long v. Kanawha County Bd. of Educ., Docket No. 00-20-308 (Mar. 29, 2001); Crowder v. Kanawha County Bd. of Educ., Docket No. 00-20-178 (Sept. 15, 2000).  See also Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991). Harless v. Kanawha Co. Bd. of Educ., 2009-1705-KanED (Aug. 13, 2010).

The weight that is applicable to the issue of alleged past practices is not simply answered.  Some difference of opinion is inevitable.  Nevertheless, a school service employee salary is not and cannot be independently negotiated.  School service employee salaries are set by statute, which assigns each class title a pay grade and assigns each pay grade a salary, including additional pay for each year of experience.  W. Va. Code § 18A-4-8a.  A county school board may choose to establish salary schedules in excess of the amounts mandated in West Virginia Code Section 18A-4-8a, but “uniformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county.”  W. Va. Code § 18A-4-5b.  
County boards of education are required to provide uniform benefits and compensation only to similarly situated employees, meaning those who have “like classifications, ranks, assignments, duties and actual working days.” Bd. of Educ. v. Airhart, 212 W. Va. 175, 569 S.E.2d 422 (2002); Covert v. Putnam County Bd. of Educ., Docket No. 99-40-463 (Feb. 29, 2000); Stanley v. Hancock County Bd. of Educ., Docket No. 95-15-217 (Sept. 29, 1995). Grievants seeking to enforce the uniformity provisions must establish that their duties and assignments are like those of the employees to whom they are attempting to compare themselves. Lockett v. Fayette County Bd. of Educ., Docket No. 01-10-477 (Dec. 28, 2001); Adkins v. Lincoln County Bd. of Educ., Docket No. 97-22-105 (Sept. 24, 1997).
Grievant’s accusations of discrimination and favoritism are also not persuasive.
  Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless agreed to in writing or related to actual job responsibilities.”  W. Va. Code § 6C-2-2(h).  In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more

similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities

of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the

employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant has not met this burden.  Notable distinctions between Grievant and the highlighted employees who received some form of transferred credit for personal leave earned with a prior employer exist.  Such distinction includes, but is not necessarily limited to: classification, length of service, duties, prior employer and time frame of the action. 

It is not established that Grievant is similarly situated or performing like assignments and duties as Ms. Gibson, Mr. Roberts or Mr. Robertson.  Grievant is a service employee, a bus operator.  Ms. Gibson was a Registered Nurse, a professional service employee.  Mr. Roberts was an Electrician II, and Mr. Robertson, Plumber II/Electrician/Truck Driver.  As Ms. Gibson and Mr. Roberts are no longer employees of Respondent, comparison to them tends to be meaningless.  Nevertheless, Grievant is not similarly situated or performing like assignments and duties to Ms. Gibson, Mr. Roberts or Mr. Robertson.
The most similarly situated employee identified was Janie May, who testified at the level three hearing.  Ms. May is employed by Respondent as a bus operator and has been employed as such by Respondent since April 30, 1992.  Prior to her employment with Respondent, she was employed by the Wayne County Health Department as a case worker’s aide.  Pursuant to Ms. May’s testimony, she was somehow given credit for the unused personal leave, but was not sure by what process and she had no knowledge of whether such credit had ever been approved by the Wayne County Board of Education.  Given the expiration of twenty-three (23) years since the event in question transpired, the uncertainty of the process, and given that Respondent challenges the validity of the authorization used, the weight of persuasion is of limited application.  Ms. May’s former employer was not a State agency but a Wayne County employer.
  A singular action, by a previous administrator, that long ago does not establish a common agency practice or mandate repetition of the controversial conduct.  Grievant did not prove Respondent’s failure to award him personal leave credit for his identified prior employer was favoritism, discriminatory or a violation of uniformity of compensation.
Respondent has no written policy related to the granting of personal leave time to service personnel, which had been earned while working for a prior employer.  Respondent’s reluctance to implement such a program is understandable. Fiscal stability is a relevant issue.  To voluntarily provide employees with benefits accrued from a prior employer without some fiscal counter balancing mechanism could be an economic burden of epic proportions.  Grievant has failed to demonstrate, by a preponderance of the evidence, that Respondent is compelled to grant him credit for accumulated leave with the identified previous employer. 
The following conclusions of law are appropriate in this matter:

Conclusions of Law
1. Because the subject of this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.

2. If proven, an untimely filing will defeat a grievance, in which case the merits of the case need not be addressed. Lynch v. W. Va. Dep’t of Transp., Docket No. 97-DOH-060 (July 16, 1997).  

3. A timeliness defense is an affirmative defense which the employer must establish by a preponderance of the evidence.  Harvey v. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1968); Kessler v. W. Va. Dep’t of Transp., Docket No. 96-DOH-445 (July 29, 1997); Higginbotham v. W. Va. Dep’t of Public Safety, Docket No. 97-DPS-018 (Mar. 31, 1997).

4. W. Va. Code § 6C-2-3(a)(1) requires an employee to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-4(a)(1) identifies the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing . . . .

5. The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).  See Rose v. Raleigh County Bd. of Educ., 199 W. Va. 220, 483 S.E.2d 566 (1997); Naylor v. W. Va. Human Rights Comm’n, 180 W. Va. 634, 378 S.E.2d 843 (1989).

6. Under W. Va. Code § 6C-2-3(c)(1), “[a]ny assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  Respondent timely asserted this affirmative defense. 
7. Respondent did not establish, by a preponderance of the evidence, that Grievant’s filing of the instant grievance was in violation of applicable timelines as defined by pertinent West Virginia Code and applicable case law. 

8.  Evidence of record indicates that Grievant filed his grievance within fifteen days of the recognized grievable event.  
9. “County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.”  Syl. Pt. 3, Dillon v. Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  
10. Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).   
11. Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-277 (Jan. 31, 1996). See, Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 98-HHR-228 (Nov. 30, 1998).
12. “[E]mployees who do not have the same classifications are not performing ‘like assignments and duties’" for uniformity purposes and cannot show they are similarly situated for discrimination and favoritism purposes.  Flint v. Bd. of Educ., 207 W. Va. 251, 257, 531 S.E.2d 76, 82 (1999) (per curiam), overruled in part and on other grounds by Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Sisson v. Raleigh County Bd. of Educ., Docket No. 2009-0945-CONS (Dec. 18, 2009); Clark, et al., v. Preston County Bd. of Educ., Docket No. 2013-2251-CONS (July 22, 2014).  

13.   SEQ CHAPTER \h \r 1Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  “Favoritism” is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless agreed to in writing or related to actual job responsibilities.”   W. Va. Code § 6C-2-2(h).

14. In order to establish a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more

similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities

of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the

employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).
15. Grievant did not prove Respondent’s failure to award him personal leave credit for his identified prior employer was favoritism, discriminatory or a violation of uniformity of compensation.
16.  Respondent is not mandated by existing law or isolated past event to recognize and give Grievant full faith credit for personal leave time accumulated during employment with the identified prior public employer.
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  September 30, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-277 (Jan. 31, 1996). See, Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 98-HHR-228 (Nov. 30, 1998).


�  Exactly when Grievant began to inquire regarding the transfer of personal days and experience credits is unclear. In addition to the instant case Grievant attempted to receive additional compensation based upon job experience, see Crockett, et. al., v. Wayne Co. Bd. of Educ., Docket No. 2014-1698-CONS (Feb 19, 2015).  The answers to Grievant’s inquiries was not readily known or communicated with great certainty. 


� The testimony of Grievant and Mr. Perry is in accord on this point. 


� Respondent maintains it gives full faith and credit for as authorized by W. Va. Code §18A-4-10, however interprets W. Va. Code §18A-4-10, with regard to transfer of a county board of education’s employee’s unused leave from one employment to another employment, only applies to situations where an employee of one W. Va. county board of education obtains employment with another W. Va. county board of education, and such automatic transfer of unused personal leave does not apply when an employee of a West Virginia college or university obtains employment with a county board of education within the State.


� Lisa Harper, an Accountant/Auditor employee of the Respondent, testified during the level three hearing and opined that if Grievant’s situation was reversed and he was attempting to transfer his unused sick leave days accumulated at a county board of education to his employment at Marshall University, that such a request for a transfer of such personal leave would be denied. See also R. Ex 2. 


� Janie May, bus operator, employed by Respondent April 30, 1992, testified at the level three hearing that when she became regularly employed as a bus operator in 1992, she made inquiry to then Transportation Department Supervisor as to whether she would be given credit for her unused personal leave that she had accumulated while employed by the Wayne County Health Department and whether she would be given credit for prior work experience. Ms. May stated that she was advised by the then Supervisor that she would be given credit for unused personal leave days that she had accumulated, but not be given credit for prior work experience. Ms. May testified that she was somehow given credit for the unused personal leave, but was not sure by what process and she had no knowledge of whether such credit had ever been approved by the Wayne County Board of Education. (Emphasis added)


� The requirement in uniformity that the compared employees be “performing like assignments and duties” is essentially the same requirement as in discrimination and favoritism, in which the grievant and compared employee must be “similarly situated.”  “[E]mployees who do not have the same classifications are not performing ‘like assignments and duties’" for uniformity purposes and cannot show they are similarly situated for discrimination and favoritism purposes.  Flint v. Bd. of Educ., 207 W. Va. 251, 257, 531 S.E.2d 76, 82 (1999) (per curiam), overruled in part and on other grounds by Bd. of Educ. v. White, 216 W. Va. 242, 605 S.E.2d 814 (2004); Sisson v. Raleigh County Bd. of Educ., Docket No. 2009-0945-CONS (Dec. 18, 2009); Clark et al. v. Preston County Bd. of Educ., Docket No. 2013-2251-CONS (July 22, 2014).  


� The undersigned is without insight as to what inter-county exchange of personnel leave was or was not in existence a quarter of a century ago. Thus, it is noted with interest that Ms. May was somehow credited for unused personal leave days accumulated by her while a case worker’s aide of the Wayne County Health Department.  Ms. May and Grievant were co-grievants in Crockett et. al. v. Wayne Co. Bd. of Educ., Docket No. 2014-1698-CONS (February 19, 2015).





