

	THE WEST VIRGINIA PUBLIC EMPLOYEES
	GRIEVANCE BOARD


THOMAS LARUE III,
		Grievant,


v.							Docket No.  2014-1336-WetED


WETZEL COUNTY BOARD OF EDUCATION,
		Respondent.


	DECISION

	Grievant, Thomas LaRue III, employed by the Wetzel County Board of Education, filed this grievance on April 11, 2014, alleging the following:
Since January 2, 2014, Grievant has been required to perform point-of-service duties for the food service program at his school.  Grievant contends that this duty falls outside his current classification.  Grievant alleges a violation of W. Va. Code 18A-4-8.

Grievant seeks the following relief:

Compensation for performance of the point-of-service duty retroactive to the extent permitted by law with interest and either removal of the duty or appropriate compensation for performance of the duty in the future.

	A level one hearing was conducted by Dennis Albright, Chief Administrator, on May 9, 2014.  By decision dated June 9, 2014, the grievance was denied.  Grievant appealed to level two on June 24, 2014.  A level two mediation session was conducted on September 22, 2014.  Grievant perfected his appeal to level three on October 3, 2014.  A level three evidentiary hearing was conducted before the undersigned on July 24, 2015.  Grievant appeared in person and by his counsel, John Everett Roush, West Virginia School Service Personnel.  Respondent appeared by its counsel, Richard S. Boothby, 





Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on September 9, 2015.
	Synopsis
	Grievant complains that his duties in the cafeteria and kitchen are not consistent with the his job description for a custodian/painter.  Grievant seeks compensation for those duties or removal of the duties in the cafeteria and kitchen.  Grievant was unable to demonstrate, by a preponderance of the evidence, any statute, regulation or policy authorizing Respondent to pay Grievant additional compensation for performing these duties.
	The following findings of fact are based on the record of this case.
	Findings of Fact
	1.	Grievant is employed by Respondent as a Custodian/Painter at Valley High School.  Grievant’s assignment at Valley High School started on January 2, 2014.
	2.	Grievant’s work shift at Valley High School starts at 6:30 a.m. and ends at 2:30 p.m. each day.
	3.	Upon arriving at Valley High School in the morning, Grievant moves prepared foods from a cooler to a hot box which warms the food items.  Grievant is responsible for turning the hot box on.  Grievant then starts a dishwasher by flipping a couple switches on the dishwasher.  This process takes Grievant about five minutes or less.
	4.	During the first breakfast period, which occurs from 7:30 a.m. to 8:00 a.m., Grievant works in the school cafeteria.
	5.	During this breakfast period, Grievant rolls a computer station to a certain place in the cafeteria and he stands by the computer station observing students as they scan their fingerprints.  These prints are recognized by the computer and entered into food service payment data.  Grievant’s role is making sure that the computer records the fact that a student is present and receiving a meal.
	6.	In May of each school year, seniors are required to pay their food services balances in full.  Students are instructed to take that money to Pam Jackson, the school secretary.
	7.	On rare occasions, Grievant will be given money by a senior who is trying to bring his or her account current.
	8.	Grievant performs the same kind of duties during lunch periods that occur each school day.
	9.	At all times while Grievant is working the computer station in the cafeteria, professional employees of the Respondent are on duty in the cafeteria to supervise the students.  
	10.	Starting with the 2015-2016 school year, all students in Wetzel County will receive free meals and it will no longer be necessary for any school employee to determine which students have paid for their meals.  In addition, the current Superintendent, Leatha Williams, has decided that Grievant and other custodians will not be asked to perform any duties similar to those challenged in this grievance.
	Discussion
	As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
	Respondent does not dispute that the duties in the cafeteria and kitchen are not typical custodian duties.[footnoteRef:1]  However, the record supports a finding that Grievant would be on duty in the cafeteria during the breakfast and lunch periods whether he was performing these duties or not.  More importantly, Grievant did not provide the undersigned with any statute, regulation or policy authorizing Respondent to pay Grievant additional compensation for performing these duties.  The undersigned was not provided with legal authority permitting Respondent to use funds to pay additional monies to a custodian who operates a cafeteria computer or similar non-custodial duties.   [1: See W. VA. CODE § 18A-4-8(i)(32) and (33).] 

	Grievant’s main argument is that he supervised students when carrying out the duties at issue and, therefore, should be paid as a supervisory aide.  The undersigned agrees with Respondent that Grievant is operating under a mistaken belief.  State law sets forth a detailed explanation of how an aide becomes a supervisory aide and the kind of supervisory duties required of those aides.[footnoteRef:2]  Grievant is not and never has been employed by Respondent as an aide.  Following Grievant’s reasoning, all bus operators or even cooks would be entitled to supervisory aide pay based on their daily interactions with students, which is certainly not the case.  Grievant’s argument that he is entitled to additional compensation because he is supervising students is without merit. [2: See W. VA. CODE § 18A-5-8.  ] 

	The following conclusions of law support the ruling in this case.
	Conclusions of Law
	1.	As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
	2.	Grievant has failed to establish by a preponderance of the evidence that he is entitled to supervisory aide pay or any other form of monetary relief.  The record established that Respondent removed the duties at issue for the 2015-2016 school year, the other component of the relief sought by Grievant.
	Accordingly, this grievance is DENIED.
	Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).





Date: October 6, 2015                        			___________________________
								Ronald L. Reece
								Administrative Law Judge
	

	 




