THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
KEITH COOK and WAYNE SALMONS,



Grievants,

v.






Docket No. 2015-0132-CONS
LINCOLN COUNTY BOARD OF EDUCATION,


Respondent.

DECISION

Grievants, Keith Cook and Wayne Salmons, filed this grievance against their employer, Respondent, Lincoln County Board of Education, dated July 23, 2014, stating as follows: “(Discrimination) We were told Keith & Wayne was (sic) not approved to do work as the most two senior groundskeepers in county.  We have been denied work assignments and less senior personnel have been working.  I was hired for grounds keeping and mowing discrimination (sic) and maintenance guys are being worked for overtime.”  As relief sought, Grievants state, “I want future work to be offered to me first and back pay since April when everyone was working and we were not.”  At level two, the statement of grievance was amended to state, “Grievants contend that less senior Groundsmen are receiving assignments instead of the Grievants.  Grievants allege violation of W. Va. 6C-2-2 (discrimination/favoritism), 18A-4-8b, 18A-4-16 & 18-5-39.”  The relief sought was amended to state, “Grievant[s] seek compensation for lost wages with interest and preference in future assignments due to their seniority.”  
A level one conference was held on October 6, 2014.  The grievance was denied at level one by decision issued October 23, 2014.  Grievants appealed to level two on October 30, 2014.  A level two mediation was conducted on January 20, 2015.  Grievants perfected their appeal to level three on January 20, 2015.  A level three hearing was conducted by Administrative Law Judge William B. McGinley on April 30, 2015, at the Grievance Board’s Charleston, West Virginia, office.
  Grievants appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association. Respondent, Lincoln County Board of Education, appeared by counsel, Leslie Tyree, Esquire.  This matter became mature for decision on June 15, 2015.
    
Synopsis

Grievants held extracurricular groundsman contracts with Respondent for the summer of 2014.  Grievants received groundsman work assignments in June 2014, and in August 2014.  A total of 68 hours of groundsman work was assigned during July 2014.  However, Grievant Cook received only 7 hours of groundsman work assigned that month, and Grievant Salmons received none.  The remaining 61 hours of work were assigned to two other employees who also held extracurricular groundsman contracts that summer.  Grievants assert that Respondent engaged in discrimination and favoritism when it assigned the 61 hours of groundsman work to the other two employees.  Respondent denied Grievants’ claims.  Grievants proved their claims of discrimination and favoritism by a preponderance of the evidence.  Therefore, this grievance is GRANTED.   

   SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant Keith Cook is regularly employed by Respondent as a bus operator.  In addition to his regular employment, Grievant Cook held an extracurricular contract as a groundsman during the summer of 2014.  Grievant Cook also held a contract as a summer bus operator for that summer.
   

2.
Grievant Wayne Salmons is regularly employed by Respondent as a bus operator.  In addition to his regular employment, Grievant Salmons held an extracurricular contract as a groundsman during the summer of 2014.  Grievant Salmons also held a contract as a summer bus operator for that summer.
   

3.
Grievants have held extracurricular groundsman contracts since at least 2010.  Initially, Grievants performed groundsman duties throughout the school year.  However, in recent years, their groundsman duties have been limited to the summer months primarily.
  

4.
Doug Skeens and David Owens held extracurricular groundsman contracts with Respondent for the summer of 2014.  Mr. Skeens is regularly employed by Respondent as a Bus Operator.  Mr. Skeens also held a summer bus operator contract that summer.  Mr. Owens is regularly employed by Respondent as a Mechanic. 

5.
Grievants, Mr. Skeens, and Mr. Owens were the only people employed by Respondent to perform groundsman duties during the summer of 2014.
   

6.
Grievants have held extracurricular groundsman contracts longer than Mr. Skeens and Mr. Owens.  


7.
During the summer of 2014, Grievants and Mr. Skeens worked their summer bus operator positions from approximately 7:00 a.m. until 8:30 a.m., and from approximately 11:30 a.m. until 1:00 p.m.


8.
During the summer of 2014, Mr. Owens worked his mechanic position from approximately 6:00 a.m. until 2:00 p.m.  


9.
Dana Smith is the Director of Maintenance for Lincoln County Schools.  Mr. Smith was responsible for assigning the groundsman work during the summer of 2014.  

10.
Grievants received groundsman work assignments in June 2014.  However, in July 2014, the number of groundsman work assignments Grievants received decreased.
  

11.
Grievant Salmons was assigned no groundsman work during July 2014.  Grievant Salmons was absent and not available to work on July 8, 17, 23, and 30, 2014. Grievant began to receive groundsman assignments in August 2014.
 

12.
Grievant Cook worked 3.5 hours on July 7, 2014, performing groundsman duties.  Grievant Cook worked another 3.5 hours on July 8, 2014.  Grievant Cook was absent and unavailable to work from July 14, 2014, through July 18, 2014.  However, before deciding to take these days off, Grievant Cook asked Mr. Smith if he would have any groundsman work to assign him that week.  Mr. Smith replied that he would not.  As such, Grievant Cook took these days off. Grievant began receiving additional groundsman assignments in August 2014.

13.
In July 2014, Mr. Skeens was assigned to perform groundsman duties on the following dates:  July 11, 2014 (7.50 hours); July 17, 2014 (6.0 hours); July 18, 2014 (5.0 hours); and, July 22, 2014 (8 hours).  Thus, Mr. Skeens worked a total of 26.50 hours performing groundsman duties in the month of July in addition to performing his summer bus operator duties.
  
14.
In July 2014, Mr. Owens was assigned to perform groundsman duties on the following dates:  July 7, 2014 (3.50 hours); July 8, 2014 (4.25 hours); July 9, 2014 (2.25 hours); July 22, 2014 (3.0 hours); July 23, 2014 (2.50 hours); July 25, 2014 (4.50 hours); July 28, 2014 (3.0 hours); July 29, 2014 (3.50 hours); July 30, 2014 (4.0 hours); and, July 31, 2014 (4.0 hours).  Thus, Mr. Owens worked a total of 34.50 hours performing groundsman duties in the month of July in addition to performing his regular mechanic job duties.
  
15.
In July 2014, Grievant Cook asked Mr. Smith if he had any groundsman work for him to do.  Mr. Smith informed Grievant Cook that he was not approved to work groundsman jobs.  Mr. Smith did not testify at the level three hearing, and there has been no explanation offered for any such comment.   

16.
Respondent Board had issued a directive in or about June 2014 that required all overtime to be reduced.  The approval of Assistant Superintendent Jeffrey Midkiff or Superintendent Patricia Lucas was required before an employee could be assigned extra work.
  No written documentation regarding this directive was presented at the level three hearing.  It is unknown whether this directive was written or verbal.     

17.
The groundsman duties Mr. Skeens and Mr. Owens performed in July 2014 appear to have been primarily mowing and weedeating.  Grievant Cook performed similar duties when he worked as a groundsman on the two days that month.  
18.
Grievants and Mr. Skeens worked similar, if not the same, schedules as bus operators in July 2014; therefore, they were generally available to perform groundsman duties at the same time.  Mr. Owens was not available to perform groundsman duties until after 2:00 p.m. after his mechanic shift ended.  
19.
In years past, Grievants worked in the summer for RESA as bus trainers.  During those years, Grievants held groundsman contracts and performed groundsman duties, but not mowing.  Grievants asked not to be assigned such work because of their bus training jobs.  Grievants had not performed mowing work in approximately three years.
  
20.
Grievants did not work as bus trainers during the summer of 2014.
21.
Grievants did not decline any groundsman work offered to them in July 2014.  
22.
Grievants began to receive groundsman work assignments in August 2014 after the filing of this grievance. 

Discussion
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievants allege that Respondent violated West Virginia Code § 18A-4-16(6) by failing to assign them an equal share of the groundsman work in July 2014.  Grievants further assert that Respondent’s conduct constituted discrimination and favoritism.  Respondent appears to deny Grievants’ claims, and to assert that Grievants were not assigned as much groundsman work as Mr. Skeens and Mr. Owens in July 2014 because of the Board’s need to reduce overtime costs.
  

West Virginia Code § 18A-4-16(6) states as follows:
[a]n employee who was employed in any service personnel extracurricular assignment during the previous school year shall have the option of retaining the assignment if it continues to exist in any succeeding school year.  A county board of education may terminate any school service personnel extracurricular assignment for lack of need pursuant to section seven [§ 18A-4-8b], article two of this chapter.  If an extracurricular contract has been terminated and is reestablished in any succeeding school year, it shall be offered to the employee who held the assignment at the time of its termination.  If the employee declines the assignment, the extracurricular assignment shall be posted and filled pursuant to section eight-b of this article.    
W. Va. Code § 18A-4-16(6)(2014).  It is undisputed that Grievants held the summer extracurricular groundsman contracts during the summer of 2014.  Grievants received groundsman work in June 2014 and August 2014.  Grievant Cook received only two groundsman assignments in July 2014, and Grievant Salmons received none.  No one has asserted that the contacts were terminated.  Grievants are grieving the fact that they did not get groundsman assignments in July, when the other two employees did.  Therefore, this statute does not apply.  
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   “‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  In order to establish discrimination and favoritism claims under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  
(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  
Grievants compare themselves to Mr. Skeens and Mr. Owens.  Grievants, Mr. Skeens, and Mr. Owens were the only people holding extracurricular groundsman contracts during the summer of 2014.  Mr. Skeens and Mr. Owens were regularly assigned groundsman work in July 2014; however, Grievants were not.  Mr. Skeens held a summer bus operator contract, as did Grievants, and worked a similar, if not the same, schedule that month.  Mr. Owens was not a summer bus operator, but was regularly employed as a Mechanic each day from 6:00 a.m. until 2:00 p.m.  Grievants and Mr. Skeens were available to perform groundsman duties each weekday between 8:30 a.m. and 11:30 a.m., then again after 1:00 p.m.  Mr. Owens was available to perform groundsman work each weekday after 2:00 p.m.  Mr. Owens was assigned a total of 34.50 hours groundsman work during July 2014.  Mr. Skeens was assigned 26.50 hours groundsman work that month.  However, Mr. Cook was only assigned 7.0 hours, and Mr. Salmons was assigned none.  Grievants, Mr. Skeens, and Mr. Owens are similarly situated employees.  All held the extracurricular goundsman contracts, all had other jobs to perform in addition to groundsman duties, and all were available to perform groundsman duties at the same times, generally, each weekday.  Nonetheless, Mr. Owens and Mr. Skeens were assigned all but seven hours of groundsman duties performed that month.  The different treatment that Mr. Owens and Mr. Skeens received was not related to their job responsibilities.  Further, there was no written agreement regarding this different treatment.  Respondent appears to argue that the groundsman work was assigned primarily to Mr. Owens and Mr. Skeens because of the Board’s directive to reduce overtime.  However, such does not explain why Mr. Skeens and Mr. Owens were assigned nearly all of the groundsman work in July 2014.  Accordingly, Grievants have met their burden of proving their discrimination and favoritism claims by a preponderance of the evidence.  Therefore, this grievance is GRANTED.    

The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
“‘Discrimination’ means any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).   

3.
“‘Favoritism’ means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.”  W. Va. Code § 6C-2-2(h).  

4.
Grievants proved by a preponderance of the evidence that Respondent engaged in discrimination and favoritism by assigning all but seven hours of groundsman work to the two other groundsman employees during the month of July 2014.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED.

Respondent is ORDERED to compensate Grievant Cook for 10 hours of work at the appropriate rate, Groundsman Pay Grade B, representing the 10 additional hours of work he should have been assigned in July 2014, plus interest.
 Respondent is ORDERED to compensate Grievant Salmons for 17 hours of work at the appropriate rate, Groundsman Pay Grade B, representing the 17 additional hours of work he should have been assigned in July 2014, plus interest.
  Further, Grievants shall be granted any and all benefits they would have received, including seniority, had they been properly assigned groundsman work in July 2014.
Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: September 18, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� This matter was reassigned to the undersigned on September 10, 2015, for administrative purposes.


� By email correspondence dated June 2, 2015, ALJ McGinley extended the deadline for the submission of proposed Findings of Fact and Conclusions of Law until June 15, 2015.  Grievants, by counsel, submitted proposed Findings of Fact and Conclusions of Law.  Respondent did not submit proposals.  


� See, Grievants’ Exhibit 4. Grievants’ 2014 summer bus operator contracts were included in this exhibit.  However, the only extracurricular groundsman contracts introduced into the record, also part of Grievants’ Exhibit 4, were from 2010.  It is unclear from the record whether Grievants signed new groundsman contracts each year, or whether the 2010 contract is the only contract that exists.  Despite this, all parties appear to agree that Grievants held valid groundsman contracts for the summer of 2014.    


� See, Grievants’ Exhibit 4.


� See, testimony of Grievant Keith Cook.


� The parties appear to agree on this point.  However, no postings for the groundsman position were introduced by either party.  The level one decision references a posting, and emphasizes that Grievants were hired to perform groundsman work as needed.  The level one proceeding was a conference, not a hearing.  Therefore, there is no record from such.  Further, no level one exhibits were identified, and there were no attachments to the level one decision.  


� See, testimony of Grievant Keith Cook; testimony of Grievant Wayne Salmons; Respondent’s Exhibit 1, pay records.  


� See, testimony of Grievant Wayne Salmons; Respondent’s Exhibit 1. 


� See, testimony of Grievant Keith Cook; Respondent’s Exhibit 1.


� See, Grievants’ Exhibit 1.


� See, Grievants’ Exhibit 2.  It is noted that Grievants mistakenly counted dates and hours worked by Mr. Skeens in their recitation of dates and hours worked by Mr. Owens.  See, Grievants’ Findings of Fact and Conclusions of Law, paragraph 13, page 3.  Further, Grievants’ did not include the 4.50 hours Mr. Owens worked on July 25, 2014.  As such, Grievants’ calculation of hours worked by Mr. Owens as 56.50 is incorrect.  The undersigned arrived at the total of 34.50 by adding the hours worked by Mr. Owens as indicated on Grievants’ Exhibit 2, Supplemental Pay Voucher.    


� See, testimony of Jeffrey Midkiff.


� See, testimony of Grievant Wayne Salmons.


� Respondent did not submit proposed Findings of Fact and Conclusions of Law following the hearing, which is its right.  Respondent also made no opening statement or closing argument at the hearing.  The undersigned’s understanding of Respondent’s position is based upon the evidence Respondent presented during its questioning of witness Jeffrey Midkiff. 


� 68 hours total groundsman work assigned ÷ 4 goundsman - 7 hours worked = 10.


� 68 hours total groundsman work assigned ÷ 4 goundsman = 17.
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