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D E C I S I O N

Barry Jividen, Grievant, filed this grievance against his employer, the West Virginia Department of Transportation/Division of Highways (“DOH”), Respondent, on November 4, 2013, protesting “suspension without good cause.” The relief sought was to be made whole.  As authorized by W. Va. Code § 6C-2-4(a)(4), the grievance was filed directly to level three of the grievance process.


A level three hearing was held before the undersigned Administrative Law Judge on July 15, 2014, in the Grievance Board’s Charleston office.  Grievant was represented by Gordon Simmons, UE Local 170, WV Public Workers Union and Respondent was represented by counsel Rachel L. Phillips, Esq., DOH Legal Division.  This case became mature for decision on August 15, 2014, upon receipt of the last of the parties’ proposed findings of fact and conclusions of law.  Both parties submitted fact/law proposals.


Synopsis

Grievant was suspended for one (1) day after he was discovered sleeping in a state vehicle in a bar parking lot.  Sleeping on the job, among other delineated offenses, is a duly identified and sanctionable violation of agency policy.  See West Virginia Division of Highways Administrative Operating Procedures.  Grievant challenges the discipline imposed.  Grievant failed to carry the affirmative burden of proof in demonstrating that the disciplinary action taken against him was excessive. Respondent established by a preponderance of the evidence that Grievant violated applicable DOH Administrative Operating Procedures.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.  It is not established that Respondent abused its discretionary options in the circumstances of this case.  This grievance is DENIED.


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Barry Jividen, Grievant, is employed by Respondent, as a Transportation Worker II, Equipment Operator in District 1.  The number of years that Grievant has been employed by Respondent was not established in the record. 

2. 

On October 30, 2013, Ernie Watterson, Mason County Administrator, received a telephone call from a citizen. The citizen reported seeing a DOH vehicle in the parking lot of Tara’s Pub with two employees sleeping inside. 

3. 

Grievant was assigned to operate a mower on October 30, 2013.

4. 

A citizen observed a DOH vehicle Grievant and Merrell Hopper, a co-worker, parked at Tara’s Pub, a bar in Gallipolis Ferry.  Grievant’s mowing tractor was parked in close proximity to the truck.

5. 

Administrator Watterson attempted to contact Grievant by radio, but received no response.

6. 

Administrator Watterson then went to Tara’s Pub to investigate.  Watterson arrived sometime after 9:00 a.m.

7. 

After arriving at Tara’s Pub, Administrator Watterson found Grievant and Hopper asleep inside the vehicle and took a photograph with his cell phone.  See R Ex 4, picture. 

8. 

Grievant does not deny he was sleeping.  Grievant was sleeping.

9. 

Administrator Watterson was of the opinion that Grievant be given a five-day unpaid suspension.

10. 

On November 4, 2013, Grievant received an RL-544, notifying him that it was recommended that he receive a 5-day suspension. R Ex 2 

11. 

Margie Withthrow is the Administrative Services Manager in charge of Human Resources, such as disciplinary matters for District 1.

12. 

On December 9, 2013, Grievant was notified by letter that he would be receiving a one day suspension for sleeping on the job. R Ex 3

13. 

Merrell Hopper, the other employee asleep inside the vehicle, also received a one day suspension.  Employee Hopper did not grieve his discipline.

14. 

Respondent found it to be particularly egregious that a private citizen reported DOH employees sleeping on the job and that they were sleeping in a bar parking lot. See  Margie Withrow testimony.


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.   Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In the case at hand, Grievant did not contest the charges against him.  Grievant’s representative specifically stated that Grievant only challenges the discipline imposed. Grievant contends he should not have received a suspension for his conduct of October 30, 2013, and argues that Respondent should have sanctioned him with a written reprimand. 


It is true that West Virginia Division of Highways Administrative Operating Procedures, Section II, Chapter 6, Part III-B-2, (Resp. Ex 1, pages 4-5) states as follows:

Written Reprimand: Examples of poor performance or misconduct that may warrant written reprimand in response to a single performance issue or instance of misconduct include but are not limited to those for which the imposition of an oral reprimand would be warranted and the following:


a.
refusal to work overtime;


b.
failure to report for regular or overtime duty as required;


c.
failure to follow major instructions;


d.
damage or neglect to equipment, materials, or property;


e.
safety violations;


f.
leaving assigned work area without permission;


g.
horseplay;


h.
chargeable accidents;


i.
sleeping on the job;


j.
insulting, abusive, threatening, offensive, defamatory, harassing, or discriminatory conduct or language, including but not limited to sexual harassment;


k.
disclosure or distribution of State, employee, or other confidential data and information without proper authorization or cause and with significant potential harm or effect;


l.
major purchasing card violations;


m.
any similar performance issue or misconduct.

(Emphasis added) 

This language as written is empowering not a mandatory discipline.  While a written reprimand is typically warranted for sleeping on the job, the above language does not mandate or restrict Respondent to levying a written reprimand for every offense listed, despite the facts of the event.
  Disciplinary action may be taken in the form of oral reprimand, written reprimand, demotion, suspension or dismissal. Id at p3.


The principles of progressive discipline are well known, but the concept does not prohibit an employer from commencing the disciplinary process on a higher rung of the process than the employee might prefer.  The facts and circumstances of a matter are of importance in determining appropriate disciplinary action. 


The argument that discipline is excessive given the facts of the situation is an affirmative defense and Grievant bears the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.’ Conner v. Barbour Cnty. Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995); Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  Grievant has not met this burden.


Grievant tends to ignore such fundamental considerations as context and professionalism that appears to be an indirect focal point of Respondent (public perception of DOH workers and work ethics). Respondent found it to be particularly egregious that a private citizen reported DOH employees sleeping on the job and they were sleeping in a bar parking lot.  Respondent has substantial discretion to determine a penalty in these types of situations.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute his judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 


Grievant failed to present evidence sufficient to demonstrate that the disciplinary measure imposed was so clearly disproportionate to the offense that it constituted an abuse of discretion by Respondent.  Grievant failed to prove that Respondent had a mandatory obligation to impose a lesser form of discipline for the charged offense.  West Virginia Division of Highways Administrative Operating Procedures, Section II, Chapter 6, Part III-B-2 provides applicable language to sanction Grievant; however, the disciplinary measure specified is not exclusive barring any other disciplinary actions available to Respondent.


In the circumstances of this case, Respondent demonstrated, by a preponderance of the evidence, that Grievant violated an identifiable agency rule or regulation.  Grievant’s conduct, when observed by the general public, fosters a negative image of the hard-working Division of Highways employees.  It is reasonable that Respondent would want to  discourage the promotion of such negative public imagery.


The following conclusions of law are appropriate in this matter:




Conclusions of Law
15. 

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.   Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  

16. 

"A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993)

17. 

Respondent proved by a preponderance of the evidence that Grievant violated applicable West Virginia Division of Highways Administrative Operating Procedures. 

18. 

In assessing the penalty imposed, "[w]hether to mitigate the punishment imposed by the employer depends on a finding that the penalty was clearly excessive in light of the employee's past work record and the clarity of existing rules or prohibitions regarding the situation in question and any mitigating circumstances, all of which must be determined on a case by case basis."  McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995) (citations omitted).

19. 

The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation."  Overbee v. Dep’t of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996);  Hoover v. Wirt County Bd. of Educ., Docket No. 2008-1482-WirED (Feb. 12, 2009). 

20. 

Grievant failed to demonstrate the penalty levied was clearly excessive or reflects an inherent disproportion between the offense and the personnel action.

21. 

It is not determined that Respondent abused its discretionary options in the circumstances of this case.


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: 
January 8, 2015



_____________________________








 Landon R. Brown








 Administrative Law Judge
�Watterson testified that it is a requirement for all employees to keep their radios on while on duty.


� While a written reprimand is typically warranted for sleeping on the job, DOH’s Disciplinary Action Policy also states that progressive discipline does not have to be used in every situation.
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