WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

CLIFF REICHARD,
		Grievant,

v.								        Docket No. 2015-1188-DOT

DIVISION OF HIGHWAYS,
		Respondent.

DECISION

	Grievant, Cliff Reichard, is employed by Respondent, Division of Highways (“DOH”), in Roane County, West Virginia. He is classified as a Transportation Worker 2, Equipment Operator. Pursuant to W. VA. CODE § 6C-2-4(a)(4) Mr. Reichard filed an expedited grievance to level three dated April 21, 2015, alleging that he was suspended without good cause.  As relief, he seeks “[t]o be made whole in every way including back pay with interest and all benefits restored.”
	A level three hearing was held at the Charleston office of the West Virginia Public Employees Grievance Board on August 13, 2015.  Grievant personally appeared at the hearing with his representative Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by Ashley D. Wright, Esquire, DOH Legal Division. This matter became mature for decision upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law on September 14, 2015.
Synopsis
	Grievant was given a three-day suspension for failing to follow instructions while the work crew was removing a fallen tree from the highway, and for refusing to drive a truck that was assigned to him for snow removal and ice control. Grievant was accused of addressing his crew supervisor inappropriately during this incident, as well as slamming a door hard enough to break the closure mechanism.  Grievant contends that he did not refuse to follow instructions and that his crew supervisor intentionally goaded him into a negative reaction in an effort to get him fired. There was conflicting testimony regarding the tree removal incident but Respondent proved sufficient misconduct by Grievant to warrant the three-day suspension.
	The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  
Findings of Fact
	1.	Grievant, Cliff Reichard, is employed by Respondent, Division of Highways (“DOH”), in District 3. He is classified as a Transportation Worker 2, Equipment Operator.  Grievant has worked for the DOH for more than ten years.  His entire tenure has been served in Roane County. 
	2.	 During the 2014-2015 snow removal and ice control (“SRIC”) season, Grievant was working at the Roane County DOH substation located in Left Hand, West Virginia.
	3.	In March 2015, Kevin Means was assigned to work for two weeks at the Left Hand substation to assist with SRIC.  Mr. Means is classified as a Transportation Crew Supervisor 2, and he usually leads a crew of workers at the Spencer facility.  Mr. Means has been employed by the DOH for four years and has been a supervisor for less than one. 
	4.	Before Mr. Means went to the Left Hand substation he had been told that Grievant and others at that substation were going to give him a tough time because they did not believe he should have been selected for the crew supervisor position.   He did not know if these statements were true and Mr. Means was expecting resistance to his leadership when he went to the Left Hand substation.
	5.	On the cold and rainy day of March 2, 2015, Crew Supervisor Means took Grievant and Transportation Worker 3, Jason Conrad, to a rural road near Clio, West Virginia, to remove a “big ole Sycamore”[footnoteRef:1] tree which had fallen across the road.  This ancient denizen of the wood was so large that it stretched across the road, and its canopy branches were submerged in the adjacent creek, which was swollen from the recent deluge. [1:  Level three testimony of Jason Conrad.] 

	6.	Grievant adamantly contended that they should hook a chain to this behemoth and pull it from the road with the truck they had arrived in.  Crew Supervisor Means felt this strategy was hopeless, but decided it would be better to allow Grievant to try and fail than to argue the point.
	7.	Grievant took a standard chain from the truck, attached one end to the tree and the other to the truck. Although the truck was a heavy duty model with four wheel drive and high torque in low gear, it was no match for this titanic timber and all four of its wheels began to spin helplessly without budging the majestic Sycamore.[footnoteRef:2] [2:  The testimony of the three participants differs on the point of whether all four wheels were on the blacktop spinning or two of the wheels had slipped off the road and lost traction in the mud.] 

	8.	At this point, Mr. Means told Grievant to stop the truck and retrieved a chainsaw from the truck.  He intended to employ his original strategy of cutting the mammoth tree into smaller sections that they could handle with their equipment.  While Mr. Means was engaged in this pursuit, Grievant again tried to move the tree with a surge of power from the truck causing the chain to snap. This, of course, startled Crew Supervisor Means who chastised Grievant for not following safe practices. 
	9.	While Means was again engaged in cutting the fallen sycamore into sections, Grievant retrieved a second, stronger chain from the back of the truck. Means noticed that Grievant had fastened the second chain to the tree and ordered him to stop. 
	10.	At Mr. Mean’s direction, Transportation Worker Conrad began unhooking the chain from the log. Grievant, in another attempt to move the tree, hit the truck’s accelerator which caused the chain to tighten and scrape the skin off of the back of Mr. Conrad’s knuckles and hand.  He did not need to seek immediate medical treatment.
	11.	Grievant got out of the truck and apologized stating that he did not want anyone to be hurt.  Mr. Means again chastised Grievant for not stopping the truck when he was told and for not operating the equipment safely.[footnoteRef:3] [3:  All three of the workers testified and there were significant differences in their accounts, including where Mr. Means was standing when he told Grievant to stop moving the truck, whether the truck window was down or up, and whether Grievant heard Mr. Means tell Mr. Conrad to remove the chain.  Ultimately, these differences have little consequence since Grievant attached a new chain to the tree after being told not to try to pull it anymore until it was cut into pieces.  Additionally, Grievant should not have attempted to pull the tree until he was sure that his coworkers were safely away from the tree.] 

	12.	Crew Supervisor Means reported this incident to Gary Alvis, the Highway Administrator for District 3, which consists of nine counties including Roane County.
	13.	On March 6, 2015, there had been a heavy snowfall in Roane County. Four employees were available for SRIC at the Left Hand substation: Crew Supervisor Means; Jason Conrad; Jeff Sloan; and Grievant, Cliff Reichard.  All of the snow plow trucks at the substation were out of service and in need of repair.  The plow hitch was broken on the truck Grievant typically drove and could not safely plow.  
	14.	Conversely, the Spencer facility had more working trucks available than drivers, so a spare truck was sent to the Left Hand substation from Spencer to help with the snow removal.
	15.	Jeff Sloan was the only certified welder on the crew so Mr. Means assigned him the task of fixing the trucks in need of service, some of which needed parts welded.  
	16.	There was a road grader available at the Left Hand substation and Jeff Conrad was the only crew member available who was certified to operate the grader.  Mr. Means assigned Mr. Conrad to utilize the grader to remove snow from the roads.
	17. Crew Supervisor Means assigned Grievant to use the loaner truck from Spencer to plow the roads since he was his last available driver.
	18.	When Crew Supervisor Means informed Grievant that he would be driving the truck from Spencer, Grievant became angry and loud.  He told Mr. Means that he was not going to drive the loaner truck, he was going to stay in the shop and work on his truck. He insisted other people had been allowed to work on their own trucks.  Mr. Means told Grievant that if he was not going to drive he might as well go home.[footnoteRef:4] [4:  Meaning take the day off without pay.] 

	19.	Grievant continued to argue and headed toward the door of the shop, kicking a trash can over on the way.  Grievant went out the door and slammed it hard with both hands causing the closing mechanism to break.[footnoteRef:5] [5:  Witnesses agreed that the crew had problems with the screws coming out of the closing mechanism all winter.  However, no one denied that Grievant forcefully slammed the door and a witness called by Grievant testified that the door was slammed so hard it broke the heads off the screws holding the closing mechanism to the door.] 

	20.	Grievant was apparently going to his normally assigned truck to get his gloves from the cab.  Mr. Means believed that Grievant was going to drive his regular truck and followed Grievant out the door to stop him.  Mr. Means warned Grievant about not doing what he was assigned and the two briefly exchanged more words.
	21.	Grievant came back into the shop and called Administrator Alvis. Grievant asked if the loaner truck from Spencer had been sent to Left Hand for him to drive. Mr. Alvis responded that it was sent to be driven by whomever Kevin needed to drive it.  Grievant then told Mr. Alvis that if Kevin followed him outside again he would “not go back looking good.”[footnoteRef:6] (Respondent’s Exhibit 1). Grievant then drove the truck to plow as directed. [6:  “Kevin” is Crew Supervisor Kevin Means.] 

	22.	Mr. Means reported the March 6, 2015, incident to Highway Administrator Alvis and an investigation was conducted which included statements related to both incidents being taken from some members of the crew. (Respondent’s Exhibit 7).[footnoteRef:7] [7:  Only one of the statements was entered into the record but it was apparent that others were taken.  Since the statements are not part of the record they were not considered in this decision.] 

	23.	Grievant received a written reprimand on July 16, 2012, for yelling “fuck you” at a woman who had been uncooperative while driving through an area where Grievant and others were moving a tree out of the road.  Grievant did not contest this reprimand but testified at this level three hearing that the woman had cussed at him first and “if someone cusses me I cuss them no matter who they are.”
	24.	 Administrator Alvis issued a Form RL-544 notice to Grievant stating that he was recommending that Grievant be suspended for three days without pay for his conduct in these incidents.  Mr. Alvis described the incidents and stated that Grievant’s actions violated the following standards of conduct set out in the Division of Highways Administrative Operating Procedures, Section II, Chapter 6:
· Maintenance of high standards of personal conduct and courtesy in dealing with the public, fellow employees, subordinates, supervisors, and officials.
· Careful and diligent use and safeguarding of all state properties, facilities, equipment, and records, and use of the same for designated or approved uses only.
· Performance of assigned duties in accordance with the standards and instructions given by an appropriate supervisor.
· Observance of and respect for the chain of command.
· Refusal to engage in insulting, abusive, threatening, offensive, defamatory, harassing, or discriminatory conduct or language and prompt reporting of the same to the appropriate authority.

Mr. Alvis further noted that Grievant previously had received a written reprimand for use of profanity towards a private citizen.  He stated that Grievant had become argumentative, used offensive language, and destroyed state property when he was given an assignment he did not like from his supervisor. Mr. Alvis concluded that Grievant’s behavior toward his supervisor was “inappropriate, disrespectful, and insubordinate.”
	25.	Grievant was given an opportunity to have a predetermination meeting with James E. Roten, Jr., DOH District Engineer/Manager, to discuss the recommended suspension.  Grievant did not avail himself of that opportunity. (Respondent’s Exhibit 1, Form RL-546).



Discussion
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va.500, 729 S.E.2d 822] at 833 (2012) (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

 W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).
	Respondent gave Grievant a three-day suspension for behavior that failed to meet specific standards for conduct sent out in the DOH Administrative Operating Procedures. In the Form RL–544, Highways Administrator Alvis cited the following specific sections of the policy that were violated by Grievant’s conduct:
3. Maintenance of high standards of professional conduct and courtesy in dealing with the public, fellow employees, subordinates, superiors, and officials.[footnoteRef:8] [8:  Underlining in original.] 


	This section requires employees to work “harmoniously” with their fellow employees and supervisors. Respondent proved that Grievant’s conduct was extremely disrespectful to Mr. Means when he shouted at him, kicked the trash can over and slammed the door hard enough to break it, merely because the Crew Supervisor instructed him to drive a loaner snowplow when his truck was disabled.  Grievant’s primary function on that day was to remove snow and control the ice on the public roads. The instructions given to him by Crew Supervisor Means were legitimate and appropriate especially in light of the fact that the other two workers held specific certification qualifying them to do other important tasks at the unit. Grievant’s outburst was disrespectful, immature and clearly in violation of this section of the standards of conduct.
5. Compliance with working rules, policies, procedures, regulations, and laws that apply to Division of Highways employees, including but not limited to those promulgated by organizational units, the Division of Highways, the Division of Personnel, and the Department of Transportation, or any other State agency.

	This section deals with non-compliance with specific rules adopted by a specific state agency.  In this case, Respondent appears to be referring to Grievant’s threat that if his supervisor followed him outside again, “he would not go back looking good.” The testimony was that this violated the Division of Personnel Workplace Security Policy, which prohibits threatening or assaultive behavior.  That policy specifically provides:
In determining whether an individual poses a threat or a danger, consideration must be given to the context in which a threat is made and to the following:

· the perception that a threat is real;
· the nature and severity of the potential harm;
· the likelihood harm will occur;
· the eminence of potential harm;
· the duration of risk; and/or,
· the past behavior of an individual.

	Grievant appeared to be blowing off steam rather than making any real threat of violence toward Mr. Means. Crew Supervisor Means knew about the comment, yet he specifically stated that Grievant’s behavior was “offensive but not threatening.” Indeed, none of the witnesses believed that Grievant’s behavior or comment posed a real threat to anybody. Accordingly, Respondent failed to prove that Grievant violated this section of the standards of conduct.
7. Careful and diligent use and safeguarding of all state properties, facilities, equipment, and records, and the use of the same for designated and approved uses only.

	As an explanation of this standard, the policy contains the following statement: “WVDOT employees will use their position, property, and their on-duty time for the benefit of the department and the public in general – not for their own private gain or private gain of any other person(s) or entity.”  This section is clearly intended to prohibit employees from converting state equipment to their own personal use or exposing confidential data and information to theft or misuse. Respondent did not provide any proof that Grievant engaged in this sort of behavior.
8. Performance of assigned duties in accordance with the standards and instructions given by an appropriate supervisor.

	Grievant’s behavior clearly violated this section. Initially Grievant argued with Crew Supervisor Means regarding how the fallen sycamore should be removed from the road. After being told not to pull on the tree with the chain, Grievant did so while Mr. Means was getting into position to cut the tree, thereby breaking the chain and placing Mr. Means in danger.  Grievant repeated this behavior with the larger chain causing an injury to Mr. Conrad. Additionally, Grievant initially refused to drive the loaner truck for snow removal when instructed to do so by Supervisor Means. Respondent proved that Grievant’s misconduct violated this section of the standards of conduct.
9. Observance of and respect for the chain of command.
	This section of the policy requires DOH employees to “be respectful of their supervisors.” As stated before, Grievant’s angry outburst after being told that he would have to drive the loaner truck was inappropriate and disrespectful in violation of this standard of conduct.
10.  Refusal to engage in insulting, abusive, threatening, offensive, defamatory, harassing, or discriminatory conduct or language and prompt reporting of the same to the appropriate authority.

	Respondent appears to be citing this provision because it prohibits profanity in the workplace. Grievant is alleged to have used profanity when refusing the instruction by Mr. Means to operate the loaner snow plow truck. While Mr. Means testified that Grievant did use profanity, Grievant denied doing so and none of the other witnesses who were present confirmed that he did. Accordingly, it was not proven to be more likely than not that Grievant was profane in his outburst on March 6, 2015.
	One section that was implicated by the evidence, but not specifically cited by Administrator Alvis was:
 4.	Compliance with accepted safe working practices.  
	An example of an infraction under this section is “Reckless operation of state equipment.” Respondent proved that Grievant continued to try to move a very large tree with an inadequate chain after being instructed to stop. He also engaged in this behavior without ensuring that his coworkers were clear of the tree or the chain, thus exposing them to potentially serious injury.  Grievant’s actions clearly violates this standard of conduct.
	Grievant counters that on March 2, 2015, it was raining, so he had the windows rolled up on the truck, and he could not hear Supervisor Means instruct him to stop pulling the tree with the chain or instruct Transportation Worker Conrad to remove the chain from the tree.	Consequently, he did not refuse to follow Mr. Means’ instructions.  However, his coworker, Jason Conrad, testified that the window of the truck was rolled down. More importantly, this does not excuse Grievant’s failure to make sure that his coworkers were clear of the tree and the chain before trying to move the tree, which is a matter of common sense. 
	With regard to the incident on March 6, 2015, Grievant notes that Supervisor Means came to the Left Hand substation with the preconceived notion that Grievant was going to cause him trouble. He seems to imply that Mr. Means provoked Grievant’s misconduct. Supervisor Means admitted that he had been warned that Grievant and others were unhappy that he received a supervisor position and might be disruptive. However, there was no proof that he did anything to provoke Grievant’s rash flare-up over simply being given a reasonable assignment.  
	Grievant admitted to losing his temper but stated that “intelligent human beings should be able to make mistakes without losing pay or their job.”  This argument might be more persuasive if Grievant had not already been given a written reprimand for similar conduct. Respondent proved the charges against Grievant by a preponderance of the evidence. Since Grievant had previously received a written reprimand for similar conduct, the three-day suspension was warranted.  Accordingly, the grievance is DENIED.
Conclusions of Law
	1.	As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008). 
. . . See [Watkins v. McDowell County Bd. of Educ., 229 W.Va.500, 729 S.E.2d 822] at 833 (2012) (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . . 

 W. Va. Dep’t of Trans., Div. of Highways v. Litten, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).
	2.	Respondent proved that the three-day suspension was warranted because Grievant’s conduct, on two separate occasions, did not comply with specific provisions of Section II, Chapter 6 of the Division of Highways Administrative Operating Procedures, Standards of Work Performance and Conduct and he had been given a written reprimand previously for similar conduct.

	Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
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							ADMINISTRATIVE LAW JUDGE
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