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DIVISION OF HIGHWAYS,



Respondent.

DECISION
Grievant, William Lee Elliott, filed an expedited level three grievance
 dated March 21, 2015, against his employer, Respondent, Division of Highways (“DOH”), stating as follows: “Dismissal without good cause.”  As relief sought, Grievant asks “[t]o be made whole in every way including back pay with interest and benefits restored.”  
The level three hearing was conducted on June 8, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Jason Workman, Esquire, DOH Legal Division.  This matter became mature for decision on July 13, 2015, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law. 
Synopsis

Grievant was employed as a probationary employee by Respondent.  Grievant was absent from work on two consecutive days during a weather-related State of Emergency while he was assigned to snow removal and ice control duty.  Grievant argued that he was unable to report to work because the roads near his home were impassible.  Respondent argued that Grievant made comments to his supervisors suggesting that he would report to work if he were provided lodging and meals.  As such, Respondent determined that Grievant’s failure to report to work on the two days constituted unsatisfactory performance, and dismissed him from employment.  Grievant denied Respondent’s claims, asserting that he never made such comments, and that his services were satisfactory.  Grievant failed to prove his claims by a preponderance of the evidence.   Therefore, the grievance is DENIED.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant was employed by Respondent as a Transportation Worker 2 Equipment Operator.  Grievant began working for Respondent on September 15, 2014, and was assigned to work with the District 3 heavy maintenance (“Disforce”).  In November 2014, Grievant was temporarily assigned to Respondent’s Medina Interstate garage for snow removal and ice control (“SRIC”).  

2.
Grievant resides in Pomeroy, Ohio, and commuted to work in West Virginia.  Grievant’s commute was about forty miles each way.  

3.
From September 2014 until his temporary reassignment in November 2014, Grievant’s direct supervisor was James Smith.  Mr. Smith is a crew supervisor in District 3 Disforce.  David Underwood was the construction superintendent for District 3 Disforce during the same time period, and was also Grievant’s supervisor.    

4.
After Grievant was assigned to Medina, his supervisors included Michael Johnson and Jimmy Belcher, both crew supervisors, and Neil Reed, Maintenance Assistant.   


5.
Grievant’s supervisors at District 3 Disforce were pleased with Grievant’s work performance and attendance.  Grievant regularly reported to work early, and did not miss work often.  Grievant used some of his earned leave for planned medical appointments, but did not take off work without advance notice and approval.
    


6.
The Governor of West Virginia declared a State of Emergency sometime during the evening of March 4, 2015, because of a snow storm affecting the area.  This State of Emergency remained in effect on March 5, 2015, and March 6, 2015.

7.
Grievant worked as scheduled on March 4, 2015.  Grievant completed his shift at 4:00 p.m., and went home after work.  No one informed Grievant that a State of Emergency had been declared.   

8.
Grievant awoke in the early morning hours of March 5, 2015, to find that there were about sixteen inches of snow on the ground.  After a few failed attempts to get his vehicle out of his driveway and drive to work, Grievant called in and reported off from work, but the details of those conversations are disputed.  Nonetheless, Grievant did call in to inform his supervisors that he would not be at work that day.  Grievant also called in and reported off work on March 6, 2015.  


9.
On the morning of March 5, 2015, Grievant first called Michael Johnson at SRIC to report off from work.  Mr. Johnson said he would have Mr. Belcher call him.
  

10.
Mr. Belcher called Grievant during the morning of March 5, 2015.  Grievant informed him that he could not get to work because of the snow.  Mr. Belcher asserts that Grievant further stated that if they would get him a hotel room and pay for his meals, he would come in to work.  Grievant denies making this statement.  Mr. Belcher told Grievant to call Mr. Reed.  


11.
Grievant called Mr. Reed on March 5, 2015, after speaking to Mr. Belcher.  Grievant informed Mr. Reed that he could not get to work because of the snow.  Mr. Reed told Grievant that he was putting his job in jeopardy by not reporting to work.  Mr. Reed asserts that Grievant then stated he would try to come in to work if they would get him a hotel room.  Grievant denies making this statement.      


12.
Grievant called in and reported off work on March 6, 2015.  However, it is unclear from the record to whom he spoke that day.  Grievant asserts that he spoke to Mr. Reed.  However, Mr. Reed appears to assert he did not speak to Grievant on that day, and that Grievant instead called Mr. Johnson.  

13.
Based upon Grievant’s failure to report to work on March 5, 2015, and March 6, 2015, Mr. Reed decided to recommend Grievant’s dismissal, or non-retention.  Mr. Reed did not consult with anyone in District 3 Disforce before making this decision.


14.
On March 6, 2015, Debbie Farnsworth, the District 3 Human Resources Director, telephoned Grievant and informed him that his non-retention, or dismissal, was being recommended, and that he would receive an RL-544 by certified mail.  Ms. Farnsworth also informed Grievant that he would have the opportunity to discuss the recommendation with James E. Roten, District Engineer/Manager, at a meeting to be held on March 10, 2015, at the District Headquarters.  Ms. Farnsworth further stated that this meeting would be Grievant’s chance to tell his side of the story to Mr. Roten.
  


15.
During the March 6, 2015, telephone conversation, Grievant asked Ms. Farnsworth if he needed to bring his lawyer with him to the March 10, 2015, meeting.  Ms. Farnsworth answered that such was probably not necessary.
  


16.
The RL-544 form recommended Grievant’s non-retention citing the following:

Due to a major snow storm, a State of Emergency was declared by the Governor.  On Thursday, March 5, 2015, you were scheduled for a temporary assignment to work from 6:00 am to 6:00 pm to perform snow and ice removal duties for the Interstate Expressway at Medina.  Prior to the start of your work day, you called off work.  Later on Thursday, you spoke with Neil Reed, Maintenance Assistant, and he explained that your presence was needed and that if you did not report for work, your job could be in jeopardy.  You called off work again on your temporary assignment scheduled shift on Friday, March 6th.

The Division of Highways expects its employees to meet certain standards of work performance and conduct regardless of the type of work unit to which they are assigned, as listed in the DOH Administrative Operating Procedures, Section II, Chapter 6, Disciplinary Action.  You acknowledged receipt of these standards on September 15, 2014.  The standards include, but are not limited to:
· Performance of assigned duties in accordance with the standard and instructions given by an appropriate supervisor.

· Compliance with working rules, policies, procedures, regulations, and laws that apply to Division of Highways employees, including but not limited to those promulgated by organizational units, the Division of Highways, the Division of Personnel, the Department of Transportation, or any other State agency.  

The probationary period of a new employee is a trial work period designed to allow the Division of Highways an opportunity to evaluate the ability of an employee to effectively perform the work assigned and adjust to the organization.  Your probationary period began on September 15, 2014.  Due to you (sic) unsatisfactory performance during your probationary period, termination of your employment is being recommended.  


17.
Grievant met with Mr. Roten on March 10, 2015, as scheduled, about the RL-544 and the recommendation for his dismissal.  Grievant did not bring an attorney with him.  In attendance at this meeting were Grievant, Mr. Roten, and Ms. Farnsworth. Following the meeting, the RL-544, the RL-546 (Grievant’s response to the charges made against him), and the written witness statements were forwarded to Kathleen Dempsey, Human Resources Director, to pursue Grievant’s dismissal.


18.
Ms. Dempsey received and reviewed the RL-544, RL-546, and witness statements sent to her from District 3.  Upon her review of these documents, Ms. Dempsey concurred with Mr. Roten that Grievant’s non-retention, or dismissal, was appropriate.  Ms. Dempsey then drafted the termination letter.
   

 
19.
By letter dated March 11, 2015, Grievant was dismissed from his employment with Respondent, effective March 27, 2015.  Grievant was still within his probationary employment period at the time he was informed of his dismissal.  The dismissal letter states that Grievant was being dismissed for “poor performance,” citing that Grievant had called in to report off work on March 5, 2015, and March 6, 2015, during a State of Emergency.
  
20.
Respondent’s allegations that Grievant demanded a hotel room are not mentioned in either the RL-544 or the termination letter.   
Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).  Grievant “is required to prove that it is more likely than not that his services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  
However, if a probationary employee is terminated on the grounds of misconduct, the termination is disciplinary, and the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  See Cosner v. Dep’t of Health and Human Res./William R. Sharpe, Jr. Hospital, Docket No. 08-HHR-008 (Dec. 30, 2008); Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See also W. Va. Code ST. R. § 156-1-3 (2008).  See also Lott v. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999).  


The Division of Personnel’s administrative rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” W. Va. Code ST. R. § 143-1-10.1(a) (2012). The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” Id.  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. Id. at § 10.5(a). Therefore, the Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. See Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  Further, 
[a] probationary employee is not entitled to the usual protections enjoyed by a state employee. The probationary period is used by the employer to ensure that the employee will provide satisfactory service. An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires. 
Hammond v. Div. of Veterans Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).

The parties dispute which of them bears the burden of proof in this matter.  Respondent argues that it dismissed Grievant for unsatisfactory performance because he called off work on March 5, 2015, and March 6, 2015, during a State of Emergency. Therefore, the dismissal was for unsatisfactory performance, and Grievant has the burden on proof.  Grievant admits that he was absent from work on March 5 and March 6, 2015, but denies Respondent’s allegation of unsatisfactory performance.  Further, Grievant argues that Respondent has actually accused him of insubordination, and followed the procedure for a disciplinary dismissal, rather than following the procedure used for non-retention for unsatisfactory performance.  Therefore, Grievant asserts that he was dismissed for alleged misconduct, and that Respondent bears the burden of proof as the case is disciplinary in nature.  It is noted that Grievant denies engaging in misconduct.
“[P]rior decisions of this Grievance Board clearly establish that attendance is an essential component of a probationary employee’s satisfactory performance.  Therefore, termination of a probationary employee for attendance-related issues involves a non-disciplinary matter.  Johnson v. Dep’t of Health and Human Res., Docket No. 2012-1444-DHHR (Jan. 10, 2014); Bennett, supra; Sheba v. W. Va. Div. of Corr., Docket No. 00-CORR-005 (June 21, 2000); Giberson v. W. Va. Div. of Corr., Docket No. 98-CORR-002 (May 29, 1998). See Swiger v. Dep’t of Veterans Assistance, Docket No. 2012-1386-DVA (Oct. 7, 2013).” Lester v. Div. of Highways, Docket No. 2015-0872-DOT (Jul. 14, 2015). However, given Grievant’s argument that Respondent used the incorrect procedure for dismissing him for unsatisfactory performance, a review of the applicable rules is needed before deciding the burden issue.  
Grievant relies on the following passage of Rule 10.2.a.: “[f]our weeks prior to the end of the probationary period, the appointing authority shall obtain from the probationary employee’s supervisor a statement in writing recommending that the employee be continued or not be continued in service.  This statement shall include an appraisal of the employee’s services and should include a service rating in conformity with the system of performance evaluation prescribed by the Director. . . .”  W.Va. Code St. R. § 143-1-10.2.a. (2012).  No such written recommendation was prepared regarding whether Grievant should be continued in service, and Grievant was not evaluated.  From this, Grievant asserts that Respondent dismissed him in violation of the Administrative Rule.  
Rule 10.2 of the Administrative Rule is entitled, “Conditions Preliminary to Permanent Appointment.”  In addition to the quote above, Rule 10.2.a. further states, “[i]f the appointing authority determines that the services of the employee shall be retained, the appointing authority shall notify the employee and the Director of the action no later than the last day of the probationary period.” Id.  Rule 10.2.b. pertains to situations where an employer takes no action on the status of a probationary employee.  See W.Va. Code St. R. § 143-1-10.2.b. (2012).  Rule 10.2. contains no discussion of the dismissal of a probationary employee.  In fact, the word “dismissal” does not appear in that rule.  Instead, dismissal is addressed in Rule 10.5, entitled “Dismissal during Probation.”   Rule 10.5.a. states as follows:
[i]f at any time during the probationary period, the appointing authority determines that the services of the employee are unsatisfactory, the appointing authority may dismiss the employee in accordance with subsection 12.2. of this rule.  If the appointing authority gives the fifteen (15) calendar days notice on or before the last day of the probationary period, but less than fifteen (15) calendar days in advance of that date, the probationary period shall be extended fifteen (15) days from the date of the notice and the employee shall not attain permanent status.  This extension shall not apply to employees serving a twelve-month probationary period.    

W.Va. Code St. R. § 143-1-10.5.a. (2012) (emphasis added).  Rule 12.2, as referenced in Rule 10.5.a., is entitled, “Dismissal,” and sets forth the process by which an appointing authority may dismiss an employee for cause.  This rule applies to all employees, not just probationary employees.  Rule 12.2.a. states as follows:
[a]n appointing authority may dismiss any employee for cause.  Prior to the effective date of the dismissal, the appointing authority or his or her designee shall:


12.2.a.1. meet with the employee in a predetermination conference and advise the employee of the contemplated dismissal;


12.2.a.2.  give the employee oral notice confirmed in writing within three (3) working days, or written notice of the specific reason or reasons for the dismissal; and,


12.2.a.3.  give the employee a minimum of fifteen (15) calendar days advance notice of the dismissal to allow the employee reasonable time to reply to the dismissal in writing, or upon request to appear personally and reply to the appointing authority or his or her designee.
The appointing authority shall file the reasons for dismissal in the reply, if any, with the Director.  A predetermination conference and fifteen (15) days notice are not required when the public interests are best served by withholding the notice or when the cause of dismissal is gross misconduct. . . . 

W.Va. Code St. R. § 143-1-12.2.a. (2012).  Therefore, pursuant to Rule 10.5.a., the procedure set out in Rule 12.2.a. is to be used when dismissing a probationary employee for unsatisfactory performance at any time during the probationary period, and it not limited to instances where the dismissal is for cause.     

A similar issue was addressed in the case of Giberson v. W. Va. Div. of Corr., Docket No. 98-CORR-002 (May 29, 1998).  In that case, a probationary employee was dismissed from employment during his probationary period, and the employer had not complied with the provisions of Rule 10.2.
 requiring a written recommendation and evaluation.  Instead, the employer dismissed the probationary employee pursuant to Rule 10.5. before the expiration of his probationary period, and used the Rule 12.2. procedure referenced therein.  The administrative law judge recognized that the employer had failed to comply with Rule 10.2, but stated, in part, that “there is no provision or implication in the Administrative Rule that failure to comply with Section 10.02(a) entitles the employee to permanent employment . . . The employer’s failure to follow the provisions of Section 10.02 does not entitle Grievant to any relief.” Id.  Further, the administrative law judge stated, “[i]n this case, DOC elected to exercise its rights under Section 10.05, dismissing Grievant prior to the end of his probationary period, taking action upon his status as mandated by Section 10.02(b).  Dismissal under Section 10.05 is allowed ‘at any time during the probationary period.’  Accordingly, DOC was perfectly within its rights to implement the provisions of this regulation in dismissing Grievant.  The Administrative Rule neither states nor implies that an employer cannot dismiss an employee for unsatisfactory performance during the last four weeks of the probationary period.” Id.  The administrative law judge also noted that the employer “followed the letter of Sections 10.05 and 12.02 relating to dismissals.” Id.   
Accordingly, as Grievant’s dismissal was attendance-related, this is a non-disciplinary matter, and Grievant bears the burden of proving that his services were satisfactory.  Further, Respondent dismissed Grievant as allowed by Rule 10.5, and it followed the dismissal procedure stated in that rule.  The fact that this dismissal procedure is the same as that used in situations where a dismissal is for cause does not make this a disciplinary dismissal, or change which party bears the burden of proof.  Moreover, Respondent’s failure to comply with the provisions of Rule 10.2 does not render the dismissal invalid.  See Giberson v. W. Va. Div. of Corr., Docket No. 98-CORR-002 (May 29, 1998).   

While no policies pertaining to SRIC, or any of its requirements, were introduced into evidence, the parties do not appear to dispute its importance.  Further, the parties do not appear to dispute that SRIC was an essential function of Grievant’s job during the winter months.  The dispute is whether the absences constituted unsatisfactory performance.  Mr. Belcher and Mr. Reed suggested that it is possible for employee absences during SRIC to be considered excused, or at least, not unsatisfactory performance.
  Again, no policies regarding SRIC or its requirements were introduced into evidence.  Mr. Belcher and Mr. Reed testified that they did not believe Grievant’s claim that he could not report to work because the roads were impassable.  They contend that Grievant’s comments to them on March 5 suggested that he could have reported to work, but would not.  Grievant denies the same.  As it appears that employee absences during SRIC may not always be considered unsatisfactory performance, this issue should be explored. 
Grievant argues that he was unable to report to work on the two days in question because the roads where he lived were impassable.  Therefore, as it was impossible for him to report to work, his absences do not constitute unsatisfactory performance. Grievant further argued that his services were satisfactory, as evidenced by the testimony of his two supervisors from Disforce.  Mr. Belcher and Mr. Reed testified that during their telephone conversations with Grievant on March 5, 2015, Grievant indicated that he would report to work if they provided him a hotel room and meals.  Grievant denies making any such comments.  Grievant seems to assert that there was some kind of misunderstanding.  While there is no mention of these comments in the RL-544 or the termination letter, Mr. Reed and Ms. Dempsey testified that the hotel room comment was a significant factor in their decision to dismiss Grievant.  Thus, the only fact in dispute is whether Grievant made the comments to Mr. Reed and Mr. Belcher.  
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).  

The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984). Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  Id. See Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Grievant testified at the level three hearing.  His demeanor was appropriate, and he answered the questions asked of him.  He was not evasive.  However, Grievant’s testimony was inconsistent.  Grievant testified that he did not mention anything about a hotel room during his conversations with Mr. Belcher and Mr. Reed.  Grievant appeared to contradict himself, testifying that he had asked them about the status of a prior request for reimbursement of hotel expenses.  However, Grievant had also testified that he was told a couple of weeks before this conversation that his request for reimbursement had been denied.  Grievant further testified that during his conversations with Mr. Reed and Mr. Belcher, he told them he would need a hotel room if and when he got to work, but he did not ask the Respondent pay for it.  While it is possible that Grievant was confused by the questions, or confused as to what he was being asked, there were several significant inconsistencies in his testimony, and such affects his credibility.  Also, as Grievant is seeking reinstatement, he has an obvious interest in this matter.     

Mr. Belcher testified at the level three hearing.  His demeanor was appropriate, and he did not appear evasive.  Mr. Belcher testified that he called Grievant on the morning of March 5 about reporting to work that day.  Mr. Belcher testified that during this conversation, Grievant said he would come into work if Respondent paid for his meals and hotel room.  Mr. Belcher testified that he informed Grievant that he could not do that, and told Grievant to call Mr. Reed.  Mr. Belcher acknowledged that the weather was bad that day, and that it was the second time he could recall that they had to use chains on their trucks.  Mr. Belcher further testified that he had believed Grievant was snowed in and could not make it to work until he made the “room and board” comment.
  Mr. Belcher testified that the comment suggested that Grievant could get to work if he wanted.  Mr. Belcher was consistent in his testimony, and his testimony was consistent with the written statement he provided to Mr. Reed.  However, it is noted that Mr. Belcher has used the words “room,” “motel,” and “room and board” interchangeably in his statement and testimony.  However, the gist of the conversation has remained consistent.  Mr. Belcher was not involved in the decision to dismiss Grievant.  Further, Mr. Belcher does not appear to have any interest in this matter, or motive to be untruthful.  

Mr. Reed testified at the level three hearing.  His demeanor was appropriate and he did not appear evasive.  Mr. Reed is the person who initiated Grievant’s dismissal.  Mr. Reed testified that during his telephone conversation with Grievant on March 5, he told Grievant that he needed to come in to work and that his job was in jeopardy.  However, Mr. Reed denied threatening to fire Grievant.  Mr. Reed testified that, in response, Grievant said he would come in if they paid for a motel room, or his food and lodging.  It is noted that Mr. Reed also used the phrase “room and board” at the level three hearing, but used the words “motel” and “food” in his written statement.
  Also, in his written statement, Mr. Reed reported that Grievant said he would “try to come in to work” if they paid for a motel room and his food.
  Mr. Reed testified that Grievant’s comment about the motel room made him believe Grievant really could get to work.  Based upon that, Mr. Reed determined Grievant’s performance unsatisfactory, and made the decision to recommend Grievant’s non-retention for unsatisfactory performance.  Mr. Reed’s testimony was generally consistent with his written statement; however, differences in the words he has used to describe Grievant’s comments are noted.  Further, as Mr. Reed initiated Grievant’s dismissal, he may have some motive to be untruthful.  


Given the evidence presented, Grievant, more likely than not, made comments to Mr. Reed and Mr. Belcher to suggest he would report to work if Respondent paid for him to stay in a hotel and/or his meals.  Such would then suggest that Grievant could get to work, and was not snowed in.  Accordingly, Grievant’s failure to report to work SRIC on March 5 and 6 during a State of Emergency could certainly be deemed unsatisfactory performance.  
“[W]hile an employer has great discretion in terminating a probationary employee, that termination cannot be for unlawful reasons, or arbitrary or capricious.  McCoy v. W. Va. Dep’t of Transp., Docket No. 98-DOH-399 (June 18, 1999); Nicholson v. W. Va. Dep’t of Health and Human Res., Docket No. 99-HHR-299 (Aug. 31, 1999).”  Lott v. W. Va. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

Further, the “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

Grievant did not report to work SRIC on March 5 and 6, during a weather-related State of Emergency.  Grievant then made comments to his supervisors that suggested he could get to work, despite his initial claims that the roads were impassable.  Respondent found Grievant’s absences to be unsatisfactory performance.   Given the evidence presented, as well as the low threshold to justify the termination of a probationary employee, the undersigned cannot conclude that the decision to terminate Grievant’s employment was arbitrary and capricious, or otherwise unreasonable.   
Lastly, Grievant also challenges his dismissal asserting that he was denied his right to have a representative present during his March 10, 2015, meeting with Mr. Roten.  On March 6, 2015, Debbie Farnsworth telephoned Grievant informing him that his non-retention was being recommended and that an RL-544 was being mailed to him.  Ms. Farnsworth informed Grievant that he would have the opportunity to meet with Mr. Roten to discuss the same on March 10, 2015, at 1:00 p.m.  Grievant asked Ms. Farnsworth if he needed to bring his lawyer to this meeting.  Ms. Farnsworth replied that it was “probably not necessary.”
  Ms. Farnsworth did not say that Grievant could not bring his lawyer, or representative.  Further, Grievant was in no way prohibited from bringing his lawyer, or representative, to the meeting.  Therefore, Grievant was not deprived his right to representation.    

Therefore, this grievance is DENIED.  
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).  Grievant “is required to prove that it is more likely than not that his services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).

2.
The Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. See Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  

3.
“A probationary employee is not entitled to the usual protections enjoyed by a state employee. The probationary period is used by the employer to ensure that the employee will provide satisfactory service. An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.” Hammond v. Div. of Veterans Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).
4.
“[W]hile an employer has great discretion in terminating a probationary employee, that termination cannot be for unlawful reasons, or arbitrary or capricious.  McCoy v. W. Va. Dep’t of Transp., Docket No. 98-DOH-399 (June 18, 1999); Nicholson v. W. Va. Dep’t of Health and Human Res., Docket No. 99-HHR-299 (Aug. 31, 1999).”  Lott v. W. Va. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999).
5.
Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  See State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.”  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).    “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  

6.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].” Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

7.
Grievant failed to prove by a preponderance of the evidence that his services were satisfactory.  Further, Grievant failed to prove that his dismissal was arbitrary and capricious, or otherwise unreasonable.  
  SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: August 14, 2015.
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Carrie H. LeFevre








Administrative Law Judge
� See West Virginia Code § 6C-2-4(a)(4).


� See, testimony of James Smith; testimony of David Underwood; testimony of Grievant.


� See, testimony of Grievant; Respondent’s Exhibit 6, statement of Mr. Johnson.  Mr. Johnson was not called to testify at the level three hearing.  


� See, testimony of Debbie Farnsworth; Respondent’s Exhibit 6, written statement of Farnsworth.


� See, testimony of Grievant; testimony of Debbie Farnsworth; Respondent’s Exhibit 6, written statement of Farnsworth.


� See, testimony of Kathleen Dempsey.


� See, Respondent’s Exhibit 4.


� It appears that in 1998, the Administrative Rule was numbered differently. Such numbering differences can be seen in Giberson.  However, the substance of the rules discussed herein does not appear to have changed significantly, if at all.       


� See, testimony of Jimmy Belcher; testimony of Neil Reed.


� See, testimony of Jimmy Belcher.


� See, Respondent’s Exhibit 6, written statement of Neil Reed, dated March 6, 2015.


� See, Respondent’s Exhibit 6.


� See, testimony of Debbie Farnsworth; testimony of Grievant.
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