THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
BILLY JACK PARSLEY,



Grievant,

v.






Docket No. 2015-0762-DOT
DIVISION OF HIGHWAYS,



Respondent.

DECISION

Grievant, Billy Jack Parsley, filed an expedited level three grievance dated January 12, 2015, against his employer, Respondent, Division of Highways (“DOH”), challenging a suspension without pay, stating as follows: “[o]n Dec 19 they said I refused a drug test, when in fact I was never told by supervisor I had to take one.  I was dropping off Brad Newsome a guy that rides with [me] daily and I had a dr. app.”    As relief sought, the Grievant states, “I ask that you give my days back which exceeded five days due to holidays in between it.  I never refused nothing.  This was all misinterpreted.  This has caused hardship on my family.” (Emphasis included in original).   
A level three hearing was held on March 31, 2015, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Jesseca R. Church, Esquire.  This matter became mature for decision on May 5, 2015, upon the receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis


Grievant is employed by Respondent as a Transportation Crew Supervisor 1, in Mingo County.  Grievant was selected for random drug testing to be conducted in Huntington, West Virginia, on December 19, 2014; however, Grievant did not appear for the same.  Instead, Grievant left work without telling any member of management, and without permission to leave.  Respondent charged Grievant with violating the Respondent’s Drug and Alcohol Testing Policy and suspended him for five days without pay.  Grievant asserts that he was not informed that the trip to Huntington was for a drug test, and that he did not refuse to take the drug test.  Grievant argues that this was all a misunderstanding, and that he had to be at a medical appointment that day and could not go to Huntington.  Respondent proved the charges against Grievant by a preponderance of the evidence, and that his suspension was warranted.  Accordingly, this grievance is DENIED.    

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a review of the record created in this grievance:
Findings of Fact


1.
Grievant, Billy Jack Parsley, is employed by Respondent as a Transportation Crew Supervisor 1, in Respondent’s District II, Mingo County.


2.
Ray Messer is a Highway Administrator 2 in District II, Mingo County.  Mr. Messer is Grievant’s supervisor.  

3.
Gordon Cook is the coordinator for the drug and alcohol testing program for the DOH.

4.
  Shaunda Marcum is an Equipment Operator 2 in District II, Mingo County.

5.
Brenda Hall is a Transportation Worker 3, Equipment Operator in District II, Mingo County.  


6.
For his job, Grievant is required to have a West Virginia Drivers License and a Commercial Drivers License (“CDL”).  


7.
The Division of Personnel’s Drug and Alcohol Free Workplace Policy requires that employees remain drug and alcohol free. Grievant acknowledged his receipt of the policy by his signature on August 11, 1999. 

8.
Employees who are required to hold a CDL as a condition of employment must participate in drug and alcohol testing under the Department of Transportation’s WVDOT Drug and Alcohol Testing Policy: Division of Highways, Parkways Economic Development and Tourism Authority, which is a policy mandated by federal regulations. This policy requires that such employees are subject to random testing.
  Refusal to test results in an automatic positive test, and failure to report to the collection site for testing constitutes a refusal to test under the policy.
 Grievant acknowledged his receipt of the policy by his signature on ​​​​​​​​​​​​​​​​​​​July 13, 2000. 
9.
Grievant had reported to work on December 19, 2014, at about 7:30 a.m.  

10.
On ​​​​​​​​​​​​​​​​​​December 19, 2014, Mr. Messer was informed that three of his employees had been selected for a random drug and alcohol test: Grievant, Shaunda Marcum, and Bobby Stodrige.  Ms. Marcum was nearby when Mr. Messer was informed of the drug testing selection.  As it was a busy morning, he informed Ms. Marcum that she was selected for testing, and directed her to get a truck, tell Grievant and Mr. Stodrige, and go to Huntington for the testing.  All of this occurred at around 7:30 a.m.
11.
Ms. Marcum did as she was instructed by Mr. Messer.  She found Grievant in the Crew Bay and told him about the testing, and told him that she would let him know what time they were leaving.  Grievant said nothing in response to Ms. Marcum.  After speaking to both Mr. Stodrige and Grievant, Ms. Marcum returned to Mr. Messer’s office and was informed that they could leave for the testing right then.  There was a holiday dinner planned for the employees that day, and they wanted to get back in time for it. 

12.
Ms. Marcum went back to Grievant and Mr. Stodrige and told them that they could leave for the testing right then.  Grievant told Ms. Marcum that he had a dentist appointment and could not go.  Ms. Marcum and Mr. Stodrige got in the vehicle and left for their testing.  Ms. Marcum did not see Grievant again that day.
13.
Grievant left work at about 7:50 a.m. and did not return that day.  The sign-in sheet for that day indicates that Grievant was signed-in at 7:30 a.m., but such was scratched out, and the word “Dentist” was written in beside it.  Grievant did not go speak to Mr. Messer, or anyone else, about not being able to go for drug testing that morning or about having a dentist appointment.  Further, Grievant did not speak to Mr. Messer, or anyone else, about leaving work that morning before he left, nor did he ask permission.
14.
Grievant did not appear for drug testing in Huntington, West Virginia, on December 19, 2014.  

15.        Grievant was paid for working 7:30 a.m. until 7:50 a.m. on December 19, 2014.  Mr. Messer determined that Grievant left work at 7:50 a.m. by reviewing security video footage.
16.
Grievant never filled out a leave slip for his absence on December 19, 2014, or offered a doctor’s excuse for his absence.
  Grievant was charged with unauthorized leave on January 12, 2015, for his December 19, 2014, absence. However, such is not an issue in this grievance.  It is unknown whether Grievant filed a grievance regarding the charge of unauthorized leave.       

17.
By letter dated December 19, 2014, Grievant was suspended for five working days for violating “the West Virginia Department of Transportation’s Policy on Drug and Alcohol testing” by refusing to comply with drug and alcohol testing.
  The letter states that the suspension would begin at the close of business on December 19, 2014.  Grievant was given a copy of this letter on December 22, 2014, when he arrived at work, and he was immediately sent home.  Also, this letter was mailed to Grievant by certified mail.  Grievant signed for the letter on January 6, 2015.  
18.
Grievant returned to work on January 12, 2015, having served his five-day suspension without pay.  
Discussion

 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  See Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Grievant argues that he was wrongly suspended from work as he did not refuse a drug test.  Grievant asserts that this was all a misunderstanding, and that Ms. Marcum did not tell him that they had to go to Huntington for the drug test.  Grievant argues that he had to see a dentist that day because of a tooth infection.  Respondent denies Grievant’s allegations and asserts that the discipline it imposed on Grievant was proper and warranted.  
The DOH’s drug and alcohol policy is clear:  a failure to appear at a collection site for testing is considered a refusal to test, and a refusal to test is considered an automatic positive result.  Grievant did not report for testing.  However, he seems to argue that Ms. Marcum did not tell him that they had to go to Huntington for drug testing, but instead told him only that they had to go to Huntington.  Grievant also argues that Mr. Messer should have been the one to inform him of the testing.  
The evidence presented establishes that it was more likely than not that Ms. Marcum told Grievant that they had to go to Huntington for drug testing.  Both Ms. Marcum and Brenda Hall, another co-worker, offered testimony on this issue.  Ms. Hall testified that she heard Ms. Marcum tell Grievant that they had to go to Huntington for drug testing.  Grievant only argues that he did not understand that the trip was for drug testing.  Further, Grievant’s argument that he could not go to Huntington that day because he had a dentist appointment also fails.  Grievant was not scheduled to be on sick leave that day, and even if his tooth condition was something that arose unexpectedly the night before work, Grievant made no effort to speak to Mr. Messer or any other member of management, about needing to take sick leave that day.  Grievant did not even ask for permission to leave work; he just left abruptly after his conversation with Ms. Marcum about the trip to Huntington.  Moreover, Grievant never filled out a leave slip for December 19, 2014, upon his return to work, and never offered his employer a doctor’s excuse for his absence.  Instead, at the level three hearing, Grievant asked to introduce as an exhibit a copy of a doctor’s slip indicating that he was seen by a D.O., not a dentist, on December 19, 2014.  There was no testimony about this exhibit offered at the hearing.  Grievant chose not to testify and he did not call the D.O. as a witness.  Therefore, the doctor’s slip is entitled to no weight.  Grievant called one witness in his case-in-chief, Brad Newsome, who rides with Grievant to work each day.  Mr. Newsome testified that Grievant told him about his tooth infection, his need to go to the dentist, and asked to borrow Mr. Newsome’s vehicle to do so.  However, this is of little consequence.  Grievant’s explanation of why he did not appear at the collection site for drug testing on December 19, 2014, is not plausible.  Lastly, Grievant offered no evidence to support his claim that only a supervisor can inform an employee of a drug test appointment.  

The evidence presented establishes that more likely than not, Grievant was told of his need to take a drug test, he left work without permission or even speaking with his supervisor or other member of management, and he did not appear at the collection site to take his test.  Accordingly, Grievant violated the DOH Drug and Alcohol Testing Policy, and his five-day suspension was justified.  Therefore, this grievance is denied.  
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  See Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 


2.
Respondent proved by a preponderance of the evidence that Grievant violated its Drug and Alcohol Testing Policy by failing to appear for a random drug test, and that the five-day suspension imposed upon Grievant for this violation was justified.  
 
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is ​​​​​​​​​​​​​​​DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: May 15, 2015.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Respondent’s Exhibit 4, WVDOT Drug and Alcohol Testing Policy, p. 5, paragraph 2.  


� See, Respondent’s Exhibit 4, p. 8, “Refusal to Test.”


� It is noted that Grievant introduced at the level three hearing a copy of a note from Scott A. Siegel, D.O., Eden Family Practice, Inc., stating that Grievant was seen in the doctor’s office on December 19, 2014.  Such bears the signature of Dr. Siegel.  See, Grievant’s Exhibit 1.  


� See, Respondent’s Exhibit 7, December 19, 2014, letter.  
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