
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MOHAMMAD H. SAIFI,



Grievant,

v. 






DOCKET NO. 2014-0956-PSCWVU    

WEST VIRGINIA UNIVERSITY

POTOMAC STATE COLLEGE,



Respondent.






DECISION

Grievant, Mohammad H. Saifi, filed a grievance against his employer, the Potomac State College Division of West Virginia University, on January 27, 2014.  The statement of grievance reads, “I have worked as a professor of Engineering and Computer Science at PSC of West Virginia University for the past thirty years and it has become apparent to me that my salary has not increased at nearly the same rate or magnitude as my colleague has received at Potomac State college as an instructors [sic] with only a few years of experience.” As relief, Grievant sought, “I believe an increase in my compensation commensurate with my position as a full professor, my experience, and my strong peer evaluations is justified.”


Respondent filed a Motion to Dismiss this grievance at level one as untimely filed, and the grievance was dismissed at that level on February 10, 2014.  Grievant appealed to level two on February 19, 2014, and a mediation session was held on August 14, 2014.  Grievant appealed to level three on September 19, 2014, and a level three hearing was held before the undersigned Administrative Law Judge on February 3, 2015, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  Both parties submitted written argument, and this matter became mature for decision on March 3, 2015.





Synopsis

Grievant believes his salary at Potomac State College should be higher, and that Respondent should look to the prevailing wage to adjust his salary.  Grievant did not demonstrate that he was entitled to an adjustment to his salary.  Grievant’s delay in filing his grievance did not result in untimely filing, as this situation falls into the continuing practice exception.

 
The following Findings of Fact are made based on the evidence presented at level three.


Findings of Fact

1.
Grievant has been employed by Respondent, West Virginia University (“WVU”), in the Department of Electrical Engineering at the Potomac State College Division (“PSC”) for 32 years.  He is a tenured Full Professor, and teaches Electrical Engineering and Computer Science.


2.
Deepak Mehra was hired at PSC nine years ago as a Professor of Engineering.  He was a foreign national, hired on an H1B Visa as a full-time faculty member.  As such, WVU believed it was subject to the requirement of the federal Department of Labor that Professor Mehra be paid the prevailing wage for an engineer in the area designated by the Department of Labor where Keyser is located, resulting in Professor Mehra being paid a higher starting salary than other professors at PSC.  After three years, the Visa was renewed, and WVU increased Professor Mehra’s salary commensurate with the new prevailing wage rate in accordance with federal requirements.  Because of a backlog for issuance of Green Cards for foreign nationals who were from India or China, the Visa was renewed again after six years, rather than a Green Card being issued, resulting in another salary increase commensurate with the new prevailing wage.


3.
Grievant is a citizen of the United States, and is not employed under an H1B Visa.


4.
In the fall of 2013, Grievant learned that Professor Deepak was being paid more than other professors at PSC who had been employed there the same length of time, or longer, and that he was receiving salary increases which he and other professors were not receiving.  Grievant spoke with WVU Associate Provost C.B. Wilson on September 10, 2013, regarding this issue.  Grievant believed, after speaking with Associate Provost Wilson, that Professor Deepak’s salary was only minimally higher than that of other professors at PSC.  Grievant filed this grievance when he received information that the salary difference was not what he considered to be a minimal amount.


5.
PSC Campus Provost Colelli recently prepared a proposal to increase the salaries of all faculty members at PSC, and that proposal was approved, resulting in a five percent salary increase for Grievant to $70,944.35, effective August 16, 2014.


6.
Grievant is now the fifth highest paid faculty member at PSC.  The four faculty members at PSC with higher salaries than Grievant have been employed at PSC for from 5 to 10 years longer than Grievant.  When merit raises have been available to faculty at PSC, Grievant has received a merit raise, and he has also received two “super professor” raises, which recognize that once a Professor at PSC achieves the status of Full Professor, he is no longer eligible for the 10% pay increases associated with movement from one level to another.


Discussion

Respondent filed a Motion to Dismiss this grievance at level three as untimely filed.  The burden of proof is on the respondent asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the respondent meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).


W. Va. Code § 6C-2-3(a)(1) states that, “[a]n employee shall file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-4(a)(1)  provides, in pertinent part:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  The employee shall also file a copy of the grievance with the board.  State government employees shall further file a copy of the grievance with the Director of the Division of Personnel.

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.”  Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).


A continuing practice may be grieved with each new occurrence.  Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to ten days preceding the filing of the grievance.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).  In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e.[,] the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).


However, “when a grievant challenges a salary determination which was made in the past, which the grievant alleges should have been greater, this ‘can only be classified as a continuing damage arising from the alleged wrongful act which occurred in [the past].  Continuing damage cannot be converted into a continuing practice giving rise to a timely grievance pursuant to Code §29-6A-4(a).  See, Spahr v. Preston Co. Bd. of Educ., [182 W. Va. 726,] 391 S.E.2d 739 (1990).’  Nutter v. W. Va. Dep’t of Health and Human Resources, Docket No. 94-HHR-630 (Mar. 23, 1995).  See also Jones v. Div. of Rehabilitation Services, Docket No. 00-RS-046 (June 22, 2000) (the grievable event in merit increase grievances is ordinarily the failure to receive a merit increase, not learning that others have received merit increases).”  Young v. Div. of Corrections, Docket No. 01-CORR-059 (July 10, 2001).


The undersigned concludes that this grievance challenges pay disparity, which the Grievance Board has found to be a continuing violation, and that the grievance was timely filed.


Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant made clear at the level three hearing that he did not believe Respondent was discriminating against him, although he did seem to indicate that the federal government is discriminating against citizens via the provisions which protect the wages of foreign nationals.  The undersigned, however, has no authority to change federal law.  In his written proposals, Grievant argued that he was being deprived of due process.  The undersigned fails to see how Respondent’s compliance with federal requirements applicable to wages for foreign nationals has anything to do with due process.  Likewise, the undersigned fails to grasp how Grievant’s reference to a federal statute related to conspiracy to defraud the United States is relevant here.  Grievant further cited several provisions of state law related to higher education, none of which support a conclusion that Grievant is entitled to a salary increase.


Finally, Grievant also pointed out that the average salary for faculty employed at WVU is higher than that of faculty at PSC.  Respondent pointed out that faculty at WVU must engage in research and obtaining grants, while faculty at PSC are not required to do so.  Certainly there are many differences between the PSC campus requirements and those of WVU, but regardless of this, Grievant pointed to no statute, rule, regulation, policy, or practice which has been violated by Respondent or which requires that he be paid a higher salary.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof is on the respondent asserting that a grievance was not timely filed to prove this affirmative defense by a preponderance of the evidence.  Hale and Brown v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  If the respondent meets this burden, the grievant may then attempt to demonstrate that he should be excused from filing within the statutory time lines.  Kessler v. W. Va. Dep't of Transp., Docket No. 96-DOH-445 (July 28, 1997).


2.
W. Va. Code § 6C-2-3(a)(1) states that, “[a]n employee shall file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-4(a)(1)  provides, in pertinent part:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance . . ..


3.
 A continuing practice may be grieved with each new occurrence.  Misclassification, for example, is a continuing practice; however, it is well-settled that, where the employer raises the defense of timeliness in such a case, the right to back pay is limited to ten days preceding the filing of the grievance.  Martin v. Randolph County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995); Craig v. W. Va. Dep’t of Health and Human Resources, Docket No. 98-HHR-334 (June 24, 1999).  In addition, the “‘Grievance Board has consistently recognized that, in accordance with Martin v. Randolph County Board of Education, 195 W. Va. 297, 465 S.E.2d 399 (1995), disputes alleging pay disparity are continuing violations, which may be grieved within fifteen days of the most recent occurrence, i.e.[,] the issuance of a paycheck.  See Haddox v. Mason County Bd. of Educ., Docket No. 98-26-283 (Nov. 30, 1998); Casto v. Kanawha County Bd. of Educ., Docket No. 95-20-567 (May 30, 1996).’  Fleece v. Morgan County Bd. of Educ., Docket No. 99-32-090 (Aug. 13, 1999).”  See v. Dep’t of Educ., Docket No. 03-DOE-047 (June 25, 2003).


4.
This grievance challenges pay disparity, which the Grievance Board has found to be a continuing violation, and the grievance was timely filed.


5.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


6.
Grievant pointed to no statute, rule, regulation, policy, or practice which has been violated by Respondent or which requires that he be paid a higher salary, or that his salary be adjusted to the prevailing wage.


Accordingly, this grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
April 10, 2015
�  Grievant would not state what he believed his salary should be.






