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HEALTH AND HEALTH FACILITIES,
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DECISION


Grievant, Lisa Bruer, was employed by Respondent, West Virginia Department of Health and Human Resources (“DHHR”) with the Bureau for Behavioral Health and Health Facilities ("BHHF”) as the DUI Program Coordinator. Ms. Bruer filed a grievance against Respondent on December 9, 2014, at Docket No. 2015-0643-DHHR, stating, "Suspended without good cause." The relief sought was, "To be made whole including Back (sic) pay with interest & benefits restored.” Grievant filed a second grievance against Respondent dated December 23, 2014, at Docket No. 2015-0707-DHHR, stating, "Grievant placed on improper attendance improvement plan along with provision for her demotion." The relief sought was, "To be made whole in every way including removal of AIP (Attendance Improvement Plan) & rescission of any demotion & loss of pay." Both grievances were filed directly to Level III. These two grievances were consolidated at Docket 2015-1105-CONS by Order dated April 14, 2015. A Level III hearing was held before the undersigned on August 12, 2015.  Grievant appeared in person and was represented by Mr. Gordon Simmons. Mr. Harry C. Bruner, Jr., Assistant Attorney General, represented Respondent DHHR/BHHF. At the conclusion of the hearing, the parties agreed to submit post-hearing arguments, the last of which was received on September 14, 2015, upon which date this matter became mature for decision.
Synopsis
Grievant asserted her three-day suspension was unjustified. However, Respondent proved Grievant’s pattern of leave use became so frequent that her attendance and service to the DUI Unit was not sufficiently dependable to allow proper performance of some of the elements of her position, justifying the suspension.
Grievant further challenged whether her EIP/AIP was proper. As relief, Grievant requested removal of the AIP and rescission of any demotion and loss of pay. There was no evidence that Grievant was demoted or lost pay. Additionally, Grievant voluntarily resigned her position sometime after April 6, 2015. As such, the remedy of "removal of AIP” is no longer available. Thus, the issue of whether the AIP was improper is now moot and will not be addressed.
Grievant also contends that she was entitled, under W. Va. Code § 6C-2-3(g)(1), to have a representative present, as requested, at an EPA meeting, because she had reason to believe it could result in demotion or disciplinary action. The evidence substantiated Grievant's belief, prior to the meeting, that Respondent might demote or discipline her at the EPA meeting. However, there is no evidence Grievant made a request to have a representative in the EPA meeting, in advance of that meeting. As such, Grievant failed to establish that she was entitled to have a representative present at the subject EPA meeting.
The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.
Findings of Fact

1. Grievant was employed with the Bureau of Behavioral Health and Health Facilities (“BHHF” or “Respondent”) of the West Virginia Department of Health and Human Resources (“DHHR” or “Respondent”) beginning on April 15, 1999.
2. In August of 2009, Grievant was placed in charge of Respondent’s DUI Unit. (Testimony of Grievant, Level III hearing.)
3. Grievant was the DUI Coordinator of the BHHF program operated under the statutory provisions of W. Va. Code § 17C-5A-3, which monitors treatment of clients seeking reinstatement of their drivers’ licenses, revoked for conviction of operating a motor vehicle while under the influence of drugs or alcohol. Grievant was classified under the Division of Personnel’s ("DOP") classification system as a Health and Human Resources Specialist Senior. In keeping with that classification, Grievant had supervisory responsibilities in her role as DUI Coordinator.
4.
In May of 2012, Ms. Rachel Moss was hired by Respondent as a Program Manager I. Grievant was under the direct supervision of Ms. Moss from May of 2012, until Grievant voluntarily resigned her position as DUI Coordinator for another position elsewhere. (Testimony of Ms. Moss, Level III hearing.)
5.
Grievant’s performance, as indicated by her EPAs, either met or exceeded expectations, before Ms. Moss supervised her. (Testimony of Grievant, Level III hearing and Respondent’s Ex. 11, Level III hearing.)
6.
After acting as Grievant's supervisor for a while, it came to Ms. Moss’ attention that Grievant was frequently absent from work. Due to Grievant's "excessive absenteeism," Ms. Moss “coached” Grievant, beginning in August 2013, to specify exactly how Grievant should request future leave, including making advanced requests for non-emergency leave, posting leave dates on an Outlook calendar and notifying Ms. Moss of emergency leave situations. Ms. Moss also requested Grievant not to call off so frequently for non-emergency reasons.
7.
W. Va. Code § 12-2-2 requires all cash collections to be deposited within twenty-four hours of receipt. It had been Grievant's responsibility, since taking the DUI Coordinator position in 2009, to insure that these collections were properly deposited. However, on November 6, 2013, BHHF staff informed Ms. Moss that Grievant failed to follow this statutory/procedural requirement, as she kept approximately 60-90 payments that had been made to the DUI Safety and Treatment Program beyond the statutorily-prescribed twenty-four hour period, rather than promptly turning in said payments. Some of the payments were dated over 1.5 months prior to the date they were finally entered and/or deposited. (Resp. Ex. 1 - Verbal Warning/Ms. Moss Statement.)
8.
As a part of the coaching in August of 2013, Ms. Moss also instructed Grievant on the proper procedures for entering these collections/payments in the DUI database, and delivering them timely to fiscal staff (Resp. Ex. 1, Verbal Warning Ms. Moss Statement.)
9. Grievant had been responsible to deposit these payments since she had been the DUI Coordinator.

10. To avoid future mishandling of these payments, Grievant was required to relinquish her management of those payments to the DUI Unit's HHR specialist. This change in responsibility was effective immediately upon Ms. Moss’ discovery of the mishandling of the payments. Grievant explained this change or loss of responsibility, in part, by saying that the individual who undertook the responsibility had a “great work ethic" and "took things and made them happen."

11.
Grievant's EPA-1 for October 2013 through October 2014, signed and dated by Grievant and Ms. Moss on October 10, 2013, set forth long-term goals for the year, among them:

To increase supervisor, leadership and program oversight, while reducing direct involvement with case management.

To positively impact DUI Unit's work environment with effective leadership.

To become more organized, resolute, and consistent in management of the DUI programming, so that the program and products are thorough, cohesive, and professional.
To become more purposeful in planning and requesting leave time.
12.
On November 6, 2013, Ms. Moss was unable to locate Grievant, as she had left the workplace. Ms. Moss was available and in the office all of that day and the two work in the same building, in close proximity to one another. Yet, Grievant did not notify Ms. Moss that she was leaving work, as she had been instructed to do in the coaching sessions. Grievant failed to follow the clear instructions on leave protocols that Ms. Moss provided to her in coaching sessions in August and October of 2013 (Resp. Ex. 1).
13.
Based on the November 6, 2013, incidents of Grievant’s unapproved absence from work and failure to timely make deposits for the DUI Safety and Treatment program, Ms. Moss issued a verbal warning to Grievant, dated November 15, 2013. (Resp. Ex. 1, Verbal Warning Ms. Moss Statement.)

14.
On January 15, 2014, Respondent issued a written reprimand to Grievant for failing to both meet the expectations of her EPA-1 for October 2013 through October 2014, and to notify Ms. Moss of leave she had taken. Grievant failed to comply with the notification and documentation of leave requirements in two instances, as cited in the letter. Specifically, on January 10, 2014, Ms. Moss was unable to locate Grievant in the office from approximately 11:00 AM until 3:20 PM. Grievant did not notify Ms. Moss of her absence. Again, on January 15, 2014, Grievant could not be found in the office, had a job interview and went home on a lunch break.  Grievant first stated that she was in the office all day.
15.
Grievant first stated that she was in the office all day on January 15, 2014. 

Grievant later admitted she had a job interview scheduled in the building, the interview "ran over" and she then went home for a lunch break, but did not know how long she was gone. (See Resp. Ex. 1, Written Reprimand dated January 15, 2014, and Grievant’s Level III testimony.)

16.
On January 15, 2014, Grievant was placed on a three-month Employee Improvement Plan.
17.
Grievant worked for a particular secondary employer for years. However, in 2014, Grievant failed to inform Respondent of her work for the secondary employer and neglected to file the paperwork to allow determination of whether that employment was permissible, i.e., whether it presented a conflict of interest with her primary employment at BHHF.
18. Grievant stated that she had submitted the proper paperwork regarding secondary employment in 2008, when asked to do so by her then-supervisor, and was unaware that she had to submit the form annually.

19.
Grievant admittedly used her work computer to scan and store non-work related materials when she scanned/stored a schedule of her employment with a secondary employer.

20.
On May 5, 2014, Grievant took emergency annual leave to work for her secondary employer, without notifying her supervisor of same.
21.
Grievant's EPA-2, for the rating period of October 2013, through approximately May 2014, signed and dated by Grievant and Ms. Moss on May 5, 2014, stated Grievant’s performance did not meet expectations. It repeated, inter alia, the long-term goals cited in EPA-1 for October 2013 through October 2014.

22.
Grievant's EPA-3 for the rating period of May 2013, through October 2014, specified, "Needs Improvement," with an alpha score of 1.29 and “Summary Comments,” by Ms. Moss that, " … only minimal strides have been made with only a few items listed … and overall lack of consistency in the execution of tasks outweighed any areas where forward progress was made.” Multiple observations were also made concerning Grievant's “Management Style,” inter alia, “ … too often creates frustration for subordinates, co-workers and customers/providers,” and "(d)oes not consistently uphold program standards; often acts/makes decisions without referring to protocol." In addition, various comments described Grievant as lacking in “Leadership,” stating, inter alia, “ … often creates frustration for subordinates and/or tension between Lisa and subordinates; Program Manager too often sought to resolve issues/situations.”
23. On May 5, 2014, Grievant was given a written reprimand for failure to obtain approval of her secondary employment and for storing non work-related materials on the state's equipment/computer.
 The written reprimand warned that, " … should you incur another violation or exhibit behavior of a similar nature … failure on your part will be grounds for further disciplinary action up to and including dismissal from employment."
24. Also on May 5, 2014, Respondent placed Grievant on a "revised and extended improvement plan to assist … in bringing your attendance and performance to an acceptable standard. This plan will outline actions you must perform to meet agency expectations.” The EIP had 14 directives. The first seven were leave restrictions/procedures for requesting future emergency or planned leave, family sick leave and personal sick leave, and specified whom Grievant should notify when she was going to be late or had to leave early and how to notify them. The letter concluded saying that a meeting would be scheduled shortly after October 15, 2014, to discuss Grievant's progress and reiterated a portion of her written reprimand that, " … should you incur another violation or exhibit behavior of a similar nature … failure on your part will be grounds for further disciplinary action up to and including dismissal from employment.
25. Grievant’s EPA-1 for October 2014, through October 2015, signed by Grievant and Ms. Moss on October 30, 2014, set forth Grievant's job duties and performance expectations for the year. (Respondent’s Ex. 3.)

26.
By letter dated November 6, 2014, Respondent’s Personnel Director, Ms. Ginny Fitzwater, informed Grievant that she had "taken 400+ hours of leave, which has contributed significantly to … attendance issues in that (Grievant) had failed to satisfy her job duties …” reflected by her low-scoring EPA-2 and EPA-3. The letter further stated, "It will be necessary to discuss these issues in a predetermination conference scheduled for Monday, November 10, 2014, … with your immediate supervisor, Rachel Moss, and me.” Grievant was further advised that she was permitted to have a representative with her during the conference.
27. The predetermination conference took place on or about November 13, 2014.
28. By letter dated November 17, 2014, Grievant was suspended for three days, without pay, from her position. The letter stated, in pertinent part: “Your suspension is the result of excessive absenteeism (over 400+ leave hours taken, failure to meet the Responsibilities, Performance Standards and Expectations described within your Employee Performance Appraisals (EPA) for 2013-2014 and failure to comply with an existing Employee Improvement Plan.” It added, “This action follows a path of corrective action including: Verbal Warning issued 11/15/13, Written Reprimand and corresponding Employee Improvement Plan issued 1/15/14, second Written Reprimand and amended Employee Improvement Plan issued 5/5/14 and Employee Performance Appraisals II and III for 2013-2014.” (Respondent’s Ex.1, Level III hearing.)
29.
On December 19, 2014, Ms. Moss and Ms. Fitzwater conducted a Performance Improvement Plan meeting with Grievant. (Respondent’s Ex.1, Level III hearing.)
30.
Ms. Moss began the December 19, 2014, meeting by informing Grievant that she had been compliant with the directives of her May 2014, EIP for documenting leave use. (Grievant’s Ex. 2 and Grievant’s Ex. 3, p. 1, Level III hearing.)
31.
Ms. Moss further stated that if continued attendance and performance issues were reflected in Grievant's EPA-2 in March, Respondent “would start talking about potentially evolving” Grievant's role within the Unit, by eliminating her supervisory functions.
 Ms. Moss further stated that the “crux” of Grievant's performance/work issues stemmed from her struggles with her supervisory function.
 (Grievant’s Ex. 2 and Grievant’s Ex. 3, Level III hearing.)
32.
At the December 19, 2014, meeting, Grievant was placed on an extended EIP. Pursuant to that EIP, Grievant would be required to build/accrue balances for her annual and sick leave, beginning in December 2014 through the end of March 2015, when Grievant would again be evaluated, as scheduled, for her EPA-2.
 (Grievant’s Ex. 2 and Grievant’s Ex. 3, p. 1, Level III hearing.)
33.
The extended EIP of December 2014, remained much the same as Grievant's prior EIP, but added, “You are expected to increase your Annual Leave Balance to 90.04 hours by March 31st. Failure to achieve this leave balance will result in disciplinary action. You are expected to increase you (sic) Sick Leave Balance to 58.50 hours by March 31st. Failure to achieve this leave balance will result in disciplinary action.” (Respondent’s Ex.1, Level III hearing.)
34.
This EIP further stated, at directive 15: “You are expected to meet the responsibilities, performance standards and expectations set forth in your 2014-2015 EPA1 [sic] without exception for your availability for work. Failure to demonstrate ability to fulfill these duties will result in being relieved of all supervisory functions.” (Respondent’s Ex.1, Level III hearing.)
35.
While in the December 19, 2014, meeting with Ms. Moss and Ms. Fitzwater, Grievant stated that she had begun the process of requesting FMLA for her son and herself. Ms. Fitzwater replied that she was aware of this request. (Grievant’s Ex. 2 and Grievant’s Ex. 3, p. 2, Level III hearing.)

36.
Grievant was next evaluated at her EPA-2 meeting of April 6, 2015. Prior to that meeting, Grievant did not request to have a representative in that meeting.
37.
Grievant's absences for the period of November 2014 through March 2014, if any, were not discussed in the April 6, 2015 meeting. Likewise, there was no discussion in the meeting of whether Grievant had accrued the leave balances specified in December 2014, EIP.
38.
After her performance was discussed, Grievant questioned why Ms. Fitzwater was present in the EPA-2 meeting and why she was not meeting with Ms. Moss alone. (Grievant’s Ex. 2 and Grievant’s Ex. 4, p. 7, Level III hearing.)
39.
Ms. Moss responded that, “this is historical, based on your statement that I was creating a hostile work environment. So moving forward with evaluations, I am always going to have someone present.” (Grievant’s Ex. 2 and Grievant’s Ex. 4, p. 7, Level III hearing.)

40.
Ms. Fitzwater typically does not attend EPA meetings. However, at the April 6, 2015, meeting, Ms. Fitzwater was present to monitor discussions because Grievant had previously alleged that a supervisor (Ms. Moss) had created a hostile work environment for her.
 According to Ms. Fitzwater, this allegation was investigated and "found to be without merit."
41.
Ms. Fitzwater was at the meeting based upon the request of Ms. Moss, rather than Grievant.

42.
Ms. Fitzwater asked Ms. Moss if she told Grievant that at Grievant’s next EPA meeting, demotion could occur for Grievant and Ms. Moss replied, "Yes.”

43.
While she was in the April 6, 2015, EPA-2 meeting, Grievant asked why she did not/could not have a representative present. (Grievant’s Ex. 2 and Grievant’s Ex. 4, p. 7, Level III hearing.)

44.
Ms. Fitzwater explained that evaluations are not disciplinary. (Grievant’s Ex. 2 and Grievant’s Ex. 4, p. 8, Level III hearing.)
45.
Grievant responded that her evaluations in the past had been disciplinary actions. (Grievant’s Ex. 2 and Grievant’s Ex. 4, p. 8, Level III hearing.)

46.
Ms. Fitzwater further explained that evaluations were not disciplinary/investigatory and, accordingly, advised that it was not "department policy” to allow representatives to sit in during evaluations. Ms. Fitzwater added that, “Disciplinary actions can result if you don't meet, maybe, your expectations … on your evaluation.” (Grievant’s Ex. 4, p. 8, Level III hearing.) (Emphasis added.)
47.
Grievant reiterated her desire to have a representative present in the EPA-2 meeting, which had nearly concluded.
48.
Neither Ms. Moss nor Ms. Fitzwater discussed any discipline or demotion of Grievant during the EPA-2 meeting. The April 6, 2015 meeting exclusively concerned Grievant's performance of her duties, and discussion of Grievant’s supervisory responsibility was limited to Ms. Moss's comment that "… we’re going to continue to work together. But your supervisory role, again, we’re still developing that up and how working with (another employee) and making sure that everything in the unit is taken care of … it's just consistency and/or overall execution is… lacking in those." (Grievant’s Ex. 4, p. 1, Level III hearing.)

49.
At the April 6, 2015, EPA-2 meeting with Ms. Moss and Ms. Fitzwater, there was no discussion of whether Grievant met the requirement of her December, 2014, EIP to increase her annual and sick leave balances as instructed in the EIP or of her absences, if any.

50.
Respondent did not offer Grievant's April 6, 2015, EPA-2 into evidence or provide it to Grievant in response to her discovery requests.

51.
Grievant was not given any discipline during the April 6, 2015, EPA-2 meeting for failure to meet EPA goals or the leave balances mandated by her December 2014 EIP.

52.
Grievant was not demoted or disciplined in any way following the April 6, 2015, EPA-2 meeting.
53.
Sometime after April 6, 2015, Grievant voluntarily resigned her position as DUI Coordinator for state employment elsewhere.
Discussion
Admission of transcripts into the record of the recordings Grievant made of meetings with supervisor/management, made without their knowledge:

First, the undersigned will address an evidentiary issue raised at the Level III hearing. In hearing, Respondent objected to admitting transcripts into the record of the recordings Grievant made of the meetings she attended on December 19, 2014, and April 6, 2015, with Ms. Moss and Ms. Fitzwater, which were introduced to rebut testimony of Respondent's witnesses that conflicted with Grievant’s testimony (which will be more fully discussed below). Grievant recorded these conversations, without the knowledge of Ms. Moss or Ms. Fitzwater, on a cell phone that was unavailable at hearing. The two transcripts were typed by Mr. Simmons’ office. Over Respondent's objection, the undersigned admitted those documents, and reserved a final ruling on their admissibility until after the hearing. Later in the hearing, Ms. Moss fully reviewed the transcripts and stated that Grievant's Ex. 3, of the December 19, 2014, meeting concerning Grievant's EIP, was "overall" accurate, but she would not agree that it was “verbatim” and that Grievant's Ex. 4 was not "100% verbatim," but reflected the “gist” of the information discussed. The parties agreed to further address, in their post-hearing arguments, whether these transcripts should be properly admitted into evidence. In her Proposed Findings of Fact and Conclusions of Law, Grievant maintained that the transcripts, based upon the recordings, are admissible. “It is understood that the West Virginia Wiretapping and Surveillance Act has an explicit exception to its prohibition on the interception and disclosure of wire, oral, or electronic communication — consent. W. Va. Code § 62-10-3 (2009). Interception and subsequent disclosure is lawful under the act provided one party to the communication has given prior consent to such communication. W. Va. Code § 62-10-3(e). Referenced generally as a one party consent state.” Francisco v. Putnam County Board of Education, Docket No. 2011-0235-PutED (May 1, 2013). See also Dyer v. West Virginia Office of Administrative Hearings, Docket No. 2013-0548-DOT (February 12, 2013). Respondent did not address this issue in its post-hearing filing. Based upon the foregoing, the undersigned has decided that W. Va. Code § 62-10-3(e) permits the admission of the subject transcripts, Grievant’s Exs. 3 and 4, into evidence.
I. Grievance of December 9, 2014 / Suspended without good cause:
There are two consolidated grievances in this matter, the first challenged whether Grievant's three-day suspension in December of 2014 was justified. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not." Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  Where the evidence equally supports both sides, the employer has not met its burden.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Given that suspension is a disciplinary matter, Respondent bears the burden of proof.
The administrative rule of the West Virginia Division of Personnel (“DOP”) provides that an employee in the classified service may be suspended for "cause." 143 CSR § 12.3, Administrative Rule, West Virginia Division of Personnel. The phrase "good cause" has been determined by the West Virginia Supreme Court of Appeals to apply to dismissals and suspensions of employees whose misconduct was of a "substantial nature, and not trivial or inconsequential, nor a mere technical violation of statute or official duty without wrongful intention." Syllabus Point 2, Buskirk v. Civil Service Commission, 175 W. Va. 279, 332 S.E.2d 579 (1985); Syl. Pt. 1, Oakes v. West Virginia Department of Finance and Administration, 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Service Commission, 149 W. Va. 461, 141 S.E.2d 364 (1965). See Westfall v. West Virginia Department of Transportation, Docket No. 97-DOH-349 (January 16, 1998); Hercules v. West Virginia Division of Highways, Docket No. 97-DOH-006 (April 17, 1997).  Respondent asserts it followed DOP’s progressive discipline policy and had good cause to suspend Grievant
 In support, Respondent provided testimony and documentation concerning its coaching of Grievant, the verbal and written reprimands it issued concerning Grievant’s allegedly excessive absences, her various policy violations and alleged performance deficits.
At hearing and in post-hearing arguments, Grievant attempted to address whether, prior to her December 2014 suspension, other disciplinary actions Respondent took against her were proper. In particular, Grievant asserted that Respondent did not properly specify, inter alia, which policies she allegedly violated when she used the state’s computer to scan and copy her schedule for a secondary employer (and whether her use constituted an actual violation) and when she failed to complete the proper forms to obtain Respondent’s approval of her secondary employment.
 However, Grievant did not file any grievances concerning these prior disciplinary actions. If an employee does not grieve specific disciplinary incidents, he cannot place the merits of such discipline at issue in a subsequent grievance proceeding. Jones v. W. Va. Dept. of Health & Human Resources, Docket 96-HHR-371 (Oct. 30, 1996); See Stamper v. W. Va. Dept. of Health & Human Resources, Docket 95-HHR-144 (Mar. 20, 1996); Womack v. Dept. of Admin., Docket  93-ADMN-430 (Mar. 30, 1994). In such cases, the information contained in prior disciplinary documentation must be accepted as true. See Perdue v. Dept. of Health & Human Resources, Docket 93-HHR-050 (Feb. 4, 1994).” Aglinsky v. Bd. of Trustees, Docket  97-BOT-256 (Oct. 27, 1997), aff’d, Mon. Co. Cir. Ct. Docket 97-C-AP-96 (Dec. 7, 1999), appeal refused, W.Va. Sup Ct. App. Docket  No. 001096 (July 6, 2000). Thus, the disciplinary actions taken by Respondent prior to Grievant’s suspension of December 2014, may not now be challenged and any information in Respondent’s disciplinary documentation related to Grievant is accepted as true.
Respondent asserts that it justifiably suspended Grievant for three days due to Grievant’s, " … excessive absenteeism, (over 400+ leave hours taken), failure to meet the Responsibilities, Performance Standards and Expectations described within your Employee Performance Appraisals (EPA) 2013-2014 and failure to comply with an existing Employee Improvement Plan,” as cited in the suspension letter. The undersigned will now address below whether Respondent proved each of the asserted foregoing “failures” of Grievant/her performance.
i. Failure to comply with IEP of May 2014:

The undersigned will first address whether Grievant complied with the May 5, 2014, IEP.
 The improvement plan is a management tool used to correct unsatisfactory performance. Metz v. Dep’t of Health & Human Res./Office of the Inspector General, Docket No. 2013-2256-CONS (Aug. 7, 2014). An improvement plan, in this instance, an attendance improvement plan, is a management tool used to correct unsatisfactory performance. Such improvement plans are not disciplinary actions. See Wells v. W. Va. Human Rights Comm’n, Docket No. 2009-1279-HRC (June 14, 2010); Metz, supra.; See Samosky v. Dep’t of Health and Human Serv., Docket No. 2014-0229-DHHR (Jan. 14, 2015). In non-disciplinary matters, Grievant bears the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). However, Grievant’s suspension was a disciplinary action. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. See Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.” Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). As such, Respondent must prove Grievant failed to meet the requirements of her IEP of May 2014, as an asserted basis for her proper suspension.
Grievant’s May 5, 2014, IEP had 14 directives, most of which described leave restrictions.
 During the relevant six month improvement period under discussion, from approximately May 8, 2014, through November 10, 2014, Grievant took over 186 hours of annual, sick or family leave, amounting to over 23 days of leave taken over that six-month period. However, there was no proof that Grievant violated any of the terms of this EIP relating to the leave notification requirements or restrictions for the period of May 2014 through November 2014. Grievant was admittedly entitled to all of the leave she had taken and, at least in the relevant rating period prior to her suspension, apparently complied with the prescribed leave procedures.
ii. Excessive Absenteeism as Basis for Suspension:

As a further basis for suspending her, Respondent asserts that Grievant’s leave of over 400 hours during a one-year period was excessive and compromised her performance of her duties. Grievant responds that, “given her explanations and, most importantly, Ms. Moss’ repeated approval of her absences/leave use (despite Respondent's claim that Grievant's leave used was excessive) her leave does not justify suspension.” However, the fact that Ms. Moss approved Grievant’s proper requests for leave does not necessarily permit the inference that Grievant did not misuse her leave. In fact, an examination of Grievant’s leave records shows a pattern of leave that strongly suggests Grievant misused leave. Grievant’s absences were not only very frequent, but revealed she sometimes took sick leave on days either immediately preceding or following holidays and weekends.
Respondent has not cited to any policy, rule, or regulation setting forth the particular number of days, which would constitute excessive absenteeism, as it relates to the DHHR employee, nor is the undersigned aware of any. Therefore, for the DHHR employee, excessive absenteeism must be determined on a case-by-case basis. Certainly, whether the employee is competently performing the duties of her position is a very good indication of whether frequent, though earned and approved, leave from work constitutes “excessive absenteeism,” as the relationship between “showing up” to work and performing well is obvious.
iii. Failure to Meet Responsibilities of 2013-2014 EPA/Poor Performance:
When employee performance is unsatisfactory, the employer may establish that the employee’s quality of work is substantively affected by his absences, to the point that the employee cannot capably execute his official duties. See, Lucion v. Department of Health and Human Resources\Welch Community Hospital, Docket No. 2014-0092-DHHR (August 5, 2014). A regular classified employee, even with the employment protection afforded to him, may be dismissed when his/her absences due to health conditions render him/her unable to fulfill the duties of the position. Even a regular employee, with the much greater employment protection afforded to, may be dismissed when his/her absences due to health conditions render him/her unable to fulfill the duties of the position. Hayward v. Dep't of Health & Human Res., Docket No. 07-HHR-086 (July 23, 2007) (citing Gregis v. Div. of Labor, Docket No. 98-DOL-079 (Nov. 12, 1998); Fullen v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-460 (June 18, 1998)). Throughout the disciplinary and employee appraisal process, Respondent properly noted the obvious connection between Grievant's frequent absences and her inability to fulfill some of the duties and responsibilities of her position. Therefore, Respondent encouraged better attendance by Grievant, in the reasonable belief that additional time and attention dedicated to fulfilling the responsibilities of her position would improve Grievant's overall performance and appraisal ratings.
In addressing Grievant's performance deficits, Ms. Moss generally testified that, with the exception of preparing the Legislative Report, “Everything that Grievant ever did was late.” Ms. Moss further testified she was required to undertake many of Grievant's duties and she required a great deal of oversight. Significantly, Ms. Moss testified that Grievant took more “time and effort” to supervise than any other employee she had supervised in the past.
 But Grievant argues Ms. Moss was unable to provide specifics regarding her alleged performance deficiencies with meeting goals and deadlines. However, Ms. Moss testified that Grievant failed to meet with supervisees, as required by her "Responsibilities," on her EPA-3 for the period of October 13, 2013, through October 14, 2014. Additionally, Ms. Moss explained that Grievant was required to meet, on an annual basis, with each of the DUI Unit’s sixteen program providers that operate throughout the state. Ms. Moss was concerned Grievant would not timely meet with all these providers because she delayed for much of the year in scheduling and holding those meetings. Grievant replied that though she met with the providers late in the year, she did finally meet with them, as required. However, Ms. Moss credibly testified that those meetings were only finally held/accomplished near the end of the year due to her (Ms. Moss’) frequent requests to Grievant to schedule them. In addition, Grievant's prior unchallenged EPAs provide specific details substantiating Respondent's assertion that Grievant did adequately fulfill some of the requirements of her position.
In addition, Grievant asserted Ms. Moss’ testimony concerning her performance was not credible, citing to statements Ms. Moss made in the Level III hearing that were inconsistent with documentary evidence and/or Grievant's recollection and testimony. In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995). An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1994). The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W.Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999) Perdue, supra.
As Grievant pointed out, while in hearing, Ms. Moss denied knowing Grievant had begun the process to request FMLA, and/or the basis for her request. However, Grievant rebutted Ms. Moss’ testimony with the transcript of the December 2014 IEP meeting, which plainly showed otherwise.
 It is unclear why Ms. Moss would deny knowing Grievant had begun the process of requesting FMLA, but it certainly lessens her credibility.
However, Grievant was less than forthright in her testimony at times. Specifically, it is incredulous that after approximately four years of collecting payments for the DUI Unit, Grievant was unaware the payments were to be submitted for processing within 24 hours of receipt. Even assuming she was not aware of this requirement, Grievant’s ignorance of a requirement concerning proper handling of payment/monies tends to prove Respondent’s assertion of poor performance. Moreover, when Respondent discovered Grievant had left the office without notifying anyone on January 15, 2014, when Respondent first confronted her to determine where she had been, Grievant denied that she had even left the office. However, Grievant later admitted that she had left for a job interview, followed by what must have been a lengthy lunch. Yet, she could not recall how long she had been gone. Given that Grievant was apparently confronted about her whereabouts and the time she was away on November 6, 2013, only very shortly after that absence, her vague recollection of how long she was gone is also not credible.

To further assess the relative credibility of the witnesses, the undersigned will examine their demeanors and ability to clearly communicate at hearing. The undersigned initially notes that both Grievant and Ms. Moss were, at times, extremely defensive and "short” at the Level III hearing, particularly when they were challenged.

When responding to questions at hearing, Grievant strayed from the subject and prevaricated. When Grievant was asked, for example, whether her untimely submission of payments made to DUI caused her to lose the responsibility of handling those payments in the future, Grievant was evasive in her response. Grievant admittedly tended to offer extraneous and unnecessary detail in her answers or explanations; as such, she did not communicate very effectively. In contrast, Ms. Moss generally responded more directly, coherently and efficiently to questions. As such, the undersigned finds that, as a whole, Ms. Moss' testimony concerning Grievant's performance is reliable and tends to show that Grievant did not meet performance standards set forth in her 2013-2014 EPA-1 during the improvement period of May 2014 - November 2014.
Respondent also specifically documented that Grievant had a problem operating in a supervisory role and Ms. Moss indicated in her testimony that Grievant did not meet frequently enough with her supervisees. It stands to reason that a supervisor who is repeatedly absent will experience some difficulty in providing good assistance and oversight to her subordinates. Grievant's 2013-2014 EPA-3 reflects this, stating: “Management Style,” inter alia, “ … too often creates frustration for subordinates, co-workers and customers/providers,” and "Does not consistently uphold program standards; often acts/makes decisions without referring to protocol." In addition, various comments described Grievant as lacking in “Leadership,” stating, inter alia,   “ … often creates frustration for subordinates and/or tension between Lisa and subordinates; Program Manager too often sought to resolve issues/situations.” Respondent’s observations in Grievant's 2013-2014 EPA-3 concerning the dissatisfaction/frustration Grievant's subordinates were experiencing under Grievant’s supervision tend to show that Grievant’s frequent/persistent absences from the workplace, as well as her personal management style, had a negative impact on her uniform ability to meet her goals and inspire confidence in those with whom she worked.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). Further, the "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli, supra.; Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
Respondent’s emphasis on reducing Grievant’s absenteeism was neither arbitrary nor capricious, but was rationally related to efforts to enhance her performance. Despite Respondent's repeated efforts to improve Grievant’s attendance, she continued with her excessive absenteeism and, unsurprisingly, failed to adequately meet the standards and expectations of her position. Respondent complied with DHHR’s progressive disciplinary policy at Policy Memorandum 2104 by providing coaching, verbal and written reprimands and IEPs aimed, inter alia, at lessening Grievant’s absences in order to enhance her performance. In summary, Respondent established that Grievant’s pattern of leave use became so frequent that Grievant’s attendance and service to the DUI Unit was not sufficiently dependable to allow adequate performance of some of the elements of Grievant’s job, and justified her three-day suspension.
II. Grievance of December 23, 2014 – Asserting Improper EIP and Provision for Demotion:

The second grievance in this consolidated matter raises two primary issues, which will be addressed below.
i. Whether Attendance Improvement Program of December of 2014, was improper:

This grievance challenged whether Grievant's AIP of December of 2014, was improper in that it required her to accrue a particular number of annual and/or sick leave days by a specific date, as a means to demonstrate her “improvement” and seeks removal of the AIP and rescission of any demotion or loss of pay, assuming any resulted from its implementation. However, there was no evidence that Grievant was demoted or lost pay. Additionally, some time subsequent to April 6, 2015, Grievant voluntarily resigned from her position as DUI Coordinator. The remedy of "removal of AIP” is, therefore, no longer available. Accordingly, because Grievant would gain no concrete remedy from a ruling on whether the AIP of December 2014 was proper — this grievance is now moot and will not be addressed. The Grievance Board has consistently held that “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008).
ii. Whether Grievant was entitled to a representative in an EPA meeting because functional demotion might be considered therein:
Grievant contended that Respondent planned to discipline or demote her in connection with the matters discussed at her EPA meeting in April of 2015; specifically whether she met the requirements of both her IEP of December 2104 and EPA.  Therefore, Grievant contends that she was entitled to have a representative present, as requested, at her EPA-2 meeting held near the end of March of 2015, because she had ample reason to believe it could result in demotion or disciplinary action.
 Grievant further argues that, “If Respondent treats EPAs as part of the progressive disciplinary process, then it must allow representation at EPA meetings when requested. If Respondent refuses to allow such representation, then it must discontinue the use of EPAs as steps in ‘progressive discipline.’” As testified to by Ms. Fitzwater, Respondent maintains EPA meetings are a part of the employee evaluation process and that it did not convene the EPA meeting with Grievant as part of the disciplinary process or consider any disciplinary action in that meeting. In non-disciplinary matters, Grievant bears the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell, supra.
“An employee may designate a representative who may be present at any step of the procedure as well as at any meeting that is held with the employee for the purpose of discussing or considering disciplinary action.” W. Va. Code § 6C-2-3(g)(1). “‘Representative’ means any employee organization, fellow employee, attorney or other person designated by the grievant or intervenor as his or her representative and may not include a supervisor who evaluates the grievant.” W. Va. Code § 6C-2-2(n). Under the foregoing code sections, this Grievance Board has ruled that the “label given the meeting does not matter. If the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right under W. Va. Code § 6C-2-3(g)(1) to have a representative present if requested.” Koblinsky v. Putnam County Health Department, Docket No. 2010-1306-CONS (November 8, 2010). (Emphasis added.) Regardless of the label or title given to a meeting by the employer, if the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right to have a representative present if requested, pursuant to W. Va. Code § 6C-2-3(g)(1). Beaton v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2013-0496-CONS (December 20, 2013).
Ms. Fitzwater testified, over the objection of Respondent's counsel, that Ms. Moss told her that she (Ms. Moss) informed Grievant that she could be demoted at her next EPA meeting.
 Ms. Fitzwater’s candid testimony, therefore, substantiated Grievant’s belief that Respondent might demote or discipline her at her EPA-2 meeting, if she did not meet the relevant IEP or EPA requirements.  In addition, the transcript of the recording of the April 6, 2015, meeting from Grievant's cell phone, which Ms. Moss admitted was generally accurate, though not necessarily a verbatim transcript of the conversation at the meeting, reflected that Ms. Moss said, “When we do your EPA-2 in March, if you’re still having issues in your attendance and performance issues, that’s when we’re going to start talking about potentially evolving your role where you work within the unit, but you don’t necessarily have supervisory functions.” Ms. Moss’ remarks in the transcript of the December 2014 meeting, even if not “verbatim,” reflect her general intent to address whether Grievant met the requirements of the EIP as a part of the March 2015, EPA meeting. And if she did not, Respondent BHHF would begin to address “potentially evolving” Grievant’s role within the Unit, by removing her supervisory responsibilities. If taken, this action would arguably result in a change of Grievant’s classification, or her functional demotion.

However, despite her asserted concern, there is no evidence Grievant requested to have a representative present on her behalf at the EPA-2 meeting of April 6, 2015, in advance of that meeting. Rather, Grievant did not ask for a representative until she was actually in that EPA-2 meeting, after her performance had been discussed and the meeting was nearly concluded. Ms. Fitzwater then promptly responded to Grievant’s query about why she did not have a representative in the meeting and assured Grievant that the EPA-2 meeting was not disciplinary/investigatory and, accordingly, advised her that she was not entitled to have a representative present. Moreover, contrary to Ms. Moss’ statements of December 2014, in the EPA meeting of April of 2015, there was no discussion of whether Grievant met the leave accrual requirements set by Respondent in the December 2014 IEP. The April 6, 2015, meeting appeared to be a straightforward EPA-2 meeting, discussing whether Grievant was fulfilling her essential duties and responsibilities and had made progress toward meeting the performance standards and expectations of her position. Moreover, there was no evidence that Grievant was demoted or disciplined in any way in the EPA-2 meeting or at any time afterward. As such, Grievant failed to establish that she was entitled, under W. Va. Code § 6C-2-3(g)(1), to have a representative present at the EPA-2 meeting of April 6, 2015.
In conclusion, Respondent worked with Grievant to assist her in meeting performance goals through coaching, improvement plans and extended and revised improvement plans. However, Grievant showed little progress. The undersigned notes that, prior to the advent of family illness(es), Grievant had apparently performed well in her position. While the undersigned is empathetic to the strain placed on employees who struggle with family and personal illnesses, the fact remains that regular classified state employees must perform to the expected standards of their positions or be at risk of discipline or even termination of their employment. In summary, Respondent established by a preponderance of the evidence that Grievant was suspended for good cause for three days, pursuant to Respondent’s progressive discipline policy, for her failure to meet performance standards, which failure was demonstrably and rationally tied, in some part, to Grievant’s frequent absences from work. Additionally, the issue of whether the December 2014 IEP was proper is moot and Grievant failed to prove she was entitled to have a representative present at the subject EPA meeting. Therefore, the grievances are denied.
Conclusions of Law

1.
“It is understood that the West Virginia Wiretapping and Surveillance Act has an explicit exception to its prohibition on the interception and disclosure of wire, oral, or electronic communication — consent. W. Va. Code § 62-10-3 (2009). Interception and subsequent disclosure is lawful under the act provided one party to the communication has given prior consent to such communication. (Italics added.) W. Va. Code § 62-10-3(e). Referenced generally as a one party consent state.” Francisco v. Putnam County Board of Education, Docket No. 2011-0235-PutED (May 1, 2013). See also Dyer v. West Virginia Office of Administrative Hearings, Docket No. 2013-0548-DOT (February 12, 2013).
2.
The recording Grievant made of the EPA-2 meeting with her supervisor and Respondent’s management employee, which was made unbeknownst to them, was properly admitted into evidence to rebut the testimony of Respondent’s employees.
3.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. See Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H- 88-005 (Dec. 6, 1988).

4.
“A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.” Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.” Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence supports both sides equally, the Grievant has not met his burden. Id.

5.
DOP Administrative Rule 14.5 addresses the issue of misuse of leave providing that, [w]hen an employee appears to have a pattern of leave use that is inconsistent with the reasons provided in subdivision 14.4.f. of this rule, including such frequent use of sick leave as to render the employee's services undependable, the appointing authority may request appropriate substantiation of the employee's claim for leave, for example, verification of an illness of less than three days. The appointing authority shall give the employee prior written notice of the requirement for appropriate substantiation.” W. Va. Code ST. R. § 143-1-14.5 (2012).
6.
The improvement plan is a management tool used to correct unsatisfactory performance. Metz v. Dep’t of Health & Human Res./Office of the Inspector General, Docket No. 2013-2256-CONS (Aug. 7, 2014). An improvement plan, in this instance, an attendance improvement plan, is a management tool used to correct unsatisfactory performance. Such improvement plans are not disciplinary actions. See Wells v. W. Va. Human Rights Comm’n, Docket No. 2009-1279-HRC (June 14, 2010); Metz, supra.; See Samosky v. Dep’t of Health and Human Serv., Docket No. 2014-0229-DHHR (Jan. 14, 2015).
7.
When employee performance is unsatisfactory, the employer may establish that the employee’s quality of work is substantively affected by his absences, to the point that the employee cannot capably execute his official duties. See Lucion v. Department of Health and Human Resources\Welch Community Hospital, Docket No. 2014-0092-DHHR (August 5, 2014). A regular classified employee, even with the employment protection afforded to him, may be dismissed when his/her absences due to health conditions render him/her unable to fulfill the duties of the position. Even a regular employee, with the much greater employment protection afforded to, may be dismissed when his/her absences due to health conditions render him/her unable to fulfill the duties of the position. Hayward v. Dep't of Health & Human Res., Docket No. 07-HHR-086 (July 23, 2007) (citing Gregis v. Div. of Labor, Docket No. 98-DOL-079 (Nov. 12, 1998); Fullen v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-460 (June 18, 1998)). See, Lucion v. Department of Health and Human Resources\Welch Community Hospital, Docket No. 2014-0092-DHHR (August 5, 2014).
8.
Respondent established by preponderance of the evidence that Grievant was suspended for good cause for three days, pursuant to Respondents’ progressive discipline policy, for her failure to meet performance standards, which failure was demonstrably tied, in some part, to Grievant’s frequent absences from work.
9.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).” Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

10.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. See Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).
11.
In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required. Jones v. W. Va. Dep't of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995). An Administrative Law Judge is charged with assessing the credibility of the witnesses. See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993). The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W.Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999) Perdue, supra.
12. An improvement plan is a management tool used to correct unsatisfactory performance. Such improvement plans are not disciplinary actions. See Wells v. W. Va. Human Rights Comm’n, Docket No. 2009-1279-HRC (June 14, 2010); Hedrick v. Dep’t of Health & Human Res., Docket No. 2009-0496-CONS (Aug. 18, 2009); Metz v. Dep’t of Health & Human Res./Office of the Inspector General, Docket No. 2013-2256-CONS (Aug. 7, 2014).
13. The Grievance Board has consistently held that “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30, 2008).
14. Grievant failed to prove that she was demoted or lost pay resulting from the Employee Improvement Plan upon which she was placed.

15. Grievant voluntarily resigned from her position as DUI Coordinator. Accordingly, because Grievant would gain no concrete remedy from a ruling on whether her AIP improperly required her to accrue a particular number of annual and/or sick leave days by a specific date, as a means to demonstrate her “improvement” -- or whether the EIP was otherwise improper -- is now moot and will not be addressed.
16.
W. Va. Code § 6C-2-3(g)(1) provides: “An employee may designate a representative who may be present at any step of the procedure as well as at any meeting that is held with the employee for the purpose of discussing or considering disciplinary action.”
17.
If the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right under W. Va. Code § 6C-2-3(g)(1) to have a representative present if requested.” Koblinsky v. Putnam County Health Department, Docket No. 2010-1306-CONS (November 8, 2010). Regardless of the label or title given to a meeting by the employer, if the topic of the meeting is conduct of the employee that could lead to discipline, the employee has a statutory right to have a representative present if requested, pursuant to W. Va. Code § 6C-2-3(g)(1). Beaton v. Department of Health and Human Resources/William R. Sharpe, Jr. Hospital, Docket No. 2013-0496-CONS (December 20, 2013).
18.
Grievant did not prove that she had a statutory right to have a representative present at the specified EPA meeting.

Accordingly, the grievances are DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  November 5, 2015.
_____________________________








Susan L. Basile








Administrative Law Judge
� However, Grievant testified that she did not understand that the payments were to be deposited within 24 hours; rather she believed it was sufficient to simply deposit them as soon as possible.


� Though the record was not entirely clear on this point, it appears that Grievant later voluntarily resigned her secondary employment because Respondent found that it presented a potential conflict with her position at BHHF.


 � Though Grievant argued that this de minimis use of the state property was not prohibited by any applicable policies, rules or regulations, Grievant did not file a grievance concerning this written reprimand.


� Grievant argued that Respondent failed to identify which policy, rule or procedure Grievant had violated relating to these two incidents. Grievant is correct that the written reprimand did not refer to any specific policies. However, Grievant failed to grieve this reprimand.


� Taken from the transcript, prepared by Mr. Simmons’ office, of the April 6, 2015, of a recording made by Grievant of the April 6, 2015, EPA-2 meeting. Over Respondent’s objection, the undersigned ultimately determined that the transcript would be admitted into evidence, as detailed more fully below. The transcript of the recording of the April 6, 2015 meeting from Grievant's cell phone, which Miss Moss admitted was generally accurate, though not necessarily a verbatim transcript of the conversation at the meeting, reflected that Ms. Moss said, “When we do your EPA-2 in March, if you’re still having issues in your attendance and performance issues, that’s when we’re going to start talking about potentially evolving your role where you work within the unit, but you don’t necessarily have supervisory functions.”


� The transcript reflected Ms. Moss said, “ … I think you’re a great employee. I think that when it comes to executing supervisory function is where you struggle. So, if we continue to struggle for now another six months, that’s what we’re going to look at.”


� The transcript reflected Ms. Moss said, ‘(the) new thing ... you’re going to build a leave balance ... so I’ve set a leave accrual balance for your annual leave and sick leave to try to build those up ... between now and the end of March is when we will do your EPA-2 and look at this again, to make sure you’ve got your leave balance up to those numbers.” (Grievant’s Ex.  2 and Grievant’s Ex.  3, p. 1, Level III hearing.)


� However, Ms. Moss testified: “I’m not aware of any particular situation that she (Grievant) brought to my attention as her supervisor that she was dealing with,” when Ms. Moss was asked if Grievant had informed her about health issues of family member(s). (Testimony of Ms. Moss, Level III hearing.) When Ms. Moss was later asked whether she had been privy to a discussion with Grievant concerning family medical leave under the federal Family Medical Leave Act, Ms. Moss replied only that (Grievant) “was encouraged to apply for family medical leave.” (Testimony of Ms. Moss, Level III hearing.) The inconsistency between these statements by Ms. Moss and Grievant will be addressed below.


� Grievant’s Ex. 3 - transcript prepared by Mr. Simmons’ office of the April 6, 2015, recording made by Grievant of the December 19, 2014, meeting.


� Ms. Fitzwater had also attended two or three other EPA meetings during the prior year for this reason.


� Respondent objected to allowing Ms. Fitzwater to answer this question, but the undersigned over-ruled the objection, given that the grievance dated December 23, 2014, at Docket No.2015-0707-DHHR, stated, "Grievant placed on improper attendance improvement plan along with provision for her demotion," which clearly related to whether Grievant was threatened with demotion at her next EPA meeting. (Emphasis added.)


� The Progressive Discipline policy is found at DHHR Policy Memorandum 2104.


� DOP Policy P-21 governs secondary employment. This policy prohibits the employee from using state agency work time, supplies, or equipment to perform work related to his/her secondary employment; requires the employee to inform the agency and the secondary employer of a conflict, explains secondary employment must not interfere with primary employment, and provides the procedure and form to notify the state agency of secondary employment, to ensure there are no conflicts. W. VA. CSR § 143-1-17 prohibits employees from having conflicting employment while in the classified service. This section, together with W. VA. CSR § 158-6-8 prohibits public employees from receiving private compensation for performing private work during public work hours.


� Grievant did not challenge whether the IEP of May 5, 2014, itself was proper.


� Leave restrictions and verification are permitted under Rule 14.5 of the DOP Administrative Rule. Respondent provided prior notice of the leave restrictions/requirements imposed on Grievant by the IEP, as required under DOP Administrative Rule 14.5, which addresses the issue of misuse of leave providing that, “[w]hen an employee appears to have a pattern of leave use that is inconsistent with the reasons provided in subdivision 14.4.f. of this rule, including such frequent use of sick leave as to render the employee's services undependable, the appointing authority may request appropriate substantiation of the employee's claim for leave, for example, verification of an illness of less than three days. The appointing authority shall give the employee prior written notice of the requirement for appropriate substantiation.” W. Va. Code ST. R. § 143-1-14.5 (2012).


� Ms. Moss had been a supervisor for approximately 8 years.


� See Grievant's Ex. 3 - Grievant's request for FMLA and/or Ms. Moss’ knowledge of same is not dispositive of any particular issue in this grievance, but this inconsistency goes to Ms. Moss’ general credibility as a witness.


� Though Grievant filled out a leave request form for this absence, it was after the fact.


� The undersigned noted that, unfortunately, there was considerable strain between Grievant and Ms. Moss at the hearing. Clearly, this employment relationship had significantly deteriorated over the period they had worked together. However, Grievant did not assert in either of her original grievance statements consolidated herein that there was a hostile workplace environment at BHHF, nor did Grievant move to amend her grievance to include this assertion.


� Though Grievant's post-hearing filing referred to this meeting as taking place in March of 2015, this meeting was apparently held on or about April 6, 2015, and will hereafter be referred to as the April 6, 2015, meeting.


� The undersigned permitted this testimony because the grievance specifically stated, "Grievant placed on improper attendance improvement plan along with provision for her demotion," and developed facts at hearing that supported her contention that Respondent was considering discussing at least her de facto demotion at her EPA meeting, if she did not meet the requirements of either the relevant IEP or EPA.
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