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D E C I S I O N
Stephanie Nicole Hundley, Grievant, filed this grievance against her employer the Division of Corrections ("DOC"), Respondent, on February 7, 2014, protesting her job classification and pay.  More specifically, Grievant alleges that she is classified as an Office Assistant III, pay grade 7, but has been performing the duties and responsibilities of a Corrections Program Specialist, pay grade 12.  Grievant sought to have the position she occupies reallocated to the classification of Corrections Program Specialist and to receive back pay for past services. 
A conference was held at level one on June 26, 2014, and the grievance was denied at that level by decision dated June 27, 2014.  Grievant appealed to level two on July 8, 2014.  The West Virginia Division of Personnel (“DOP”) was joined as an indispensable party pursuant to a Public Employees Grievance Board Order on August 29, 2014.  A mediation session was held on September 4, 2014.  Grievant appealed to level three on September 15, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on January 14, 2015, at the Grievance Board(s Charleston office.  Grievant appeared in person and was represented by Jack Ferrell, Communications Workers of America, Local 2055.  Respondent Division of Corrections was represented by John Boothroyd, Assistant Attorney General, and Respondent Division of Personnel was represented by Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for consideration on or about February 13 , 2015, upon receipt of the last of the parties( proposed findings of fact and conclusions of law.  All parties submitted fact/law proposals.


Synopsis
 SEQ CHAPTER \h \r 1Grievant, an employee of the Division of Corrections, seeks to have her position reallocated from the classification of Office Assistant 3 at pay grade 7 to the classification of a Corrections Program Specialist, pay grade 12.  The Division of Personnel is charged with making classification determinations.  After reviewing the documents related to Grievant’s position, and performing an on-site audit, the Division of Personnel determined that Grievant’s position best fit into the classification of Office Assistant 3.  Grievant did not prove that Respondent DOP’s classification decision was clearly wrong.  Grievant did not prove that her position should be reallocated to the classification of Corrections Program Specialist.  This grievance is DENIED.
After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. Grievant is employed by the Division of Corrections ("DOC") in a position classified as an Office Assistant 3 (“OA 3”). She has been employed by the DOC for approximately four years; first hired into an Office Assistant 2 position and then promoted a year later, in 2012, to the current OA 3 position based upon a job posting.  DOC Ex. 7 and Grievant Testimony. 
2. Grievant is of the opinion that she is working out of the classification assigned to her position.
3. Grievant’s supervisor was Karen Nichols, former Corrections Program Manager 2, Director of Interstate Compact and of Institutional Records for the Division of Corrections.   Ms. Nichols retired in December of 2014.  Prior to retirement, Ms. Nichols had Grievant complete a Position Description Form (hereinafter “PDF”) and Job Content Questionnaire (hereinafter “JCQ”)
 
4. In March 2014 Grievant completed the PDF and JCQ for the position she occupies and submitted the forms to Respondent DOC.  Respondent DOC forwarded the documents to the West Virginia Division of Personnel (“DOP”).
5.  SEQ CHAPTER \h \r 1The DOP is the entity in State government charged by law with classifying positions in the Classified Service.  On a regular basis, year in and year out, DOP reviews PDFs for positions statewide to determine their appropriate classification.  See W. Va. CODE § 29-6-1 et seq.

6. DOP conducted a Position Review Determination.  This includes reviewing the duties and responsibilities of Grievant’s position.
7. On June 3, 2014, Bruce Cottrill, Assistant Director for the Classification and Compensation section of the DOP, determined that the position was properly allocated to the OA 3 classification.  Grievant received a communication from Mike Coleman, Assistant Commissioner for the DOC, informing her of the DOP’s classification determination.   

8.  Specifically, DOP provided:

. . . The review found the predominant duties of the position are (1) Monitor, track & facilitate the ICOTS program by reviewing all in & out of state ICOTS actions for assignment of offender cases whose supervision qualifies & is being transferred under the Interstate Compact Offender Tracking System, (2) Serve as the ICOTS state liaison, (3) Assign, analyze & oversee all in & out of state ICOTS work regarding actions & requests and (4) Review all Case Closure Notice Requests for completeness & accuracy.  The duties and responsibilities for this position as described by the submitted Position Description Form are within the scope and nature of the Office Assistant 3 classification specification.    See DOP Ex. 1 

9.  SEQ CHAPTER \h \r 1Grievant disagrees with DOP's classification determination and appealed the same.
10.  A job audit of the position was conducted by Nicholas “Nick” Davis of the DOP on July 30, 2014.  By letter dated August 26, 2014, DOP Director Sara P. Walker informed Grievant of her decision to uphold the original classification determination that the position was properly classified as an OA 3.  See Grievant’s Ex. 1, DOP Exs. 1 and 3, DOC Exs. 2 and 3.
11. Grievant testified in regard to her job duties and responsibilities. Grievant was of the opinion, as the Interstate Compact Offender Tracking System (hereinafter “ICOTS”)
 Administrator, she functioned in a supervisory position over numerous probation and parole officers.  See Grievant Testimony.  Some of Grievant’s opinions are not necessarily accurate interpretations of relevant fact.  
12. There are approximately 250 probation officers and approximately 50-55 parole officers in the State.  The probation officers do not work for the DOC; rather, they work for the Supreme Court. The parole officers are supervised by the Director of Parole Services.  Grievant has no control or authority whatsoever over the probation and parole officers and supervisors in the State.  She does not oversee their day-to-day activities.  She checks the actions transmitted in ICOTS for completeness and accuracy before transmitting them on to someone else either in or outside of the State.  See Testimony Hundley, Nichols and Cottrill.  
13. Grievant was in error to believe she was supervising.
  

14. Grievant does not meet any of the criteria that DOP has established for determining whether or not a position has supervisory responsibilities.  Grievant does not sign time sheets, does not instruct on duties, does not assign work, does not conduct employee performance appraisals, does not sign or approve leave, does not have any input in salary decisions for other employees, does not have authority to discipline, and does not have authority to hire or fire; all of these being duties and responsibilities the DOP would expect and anticipate a supervisor to have.  
15. DOP does not consider Grievant’s interaction with the probation and parole officers, supervisors or upper management at DOC to be supervisory.  
16. In her current position, Grievant’s main duty is to handle and process requests made under the Interstate Compact for Adult Offender Supervision,
 using primarily the Interstate Compact Offender Tracking System, a computer-based program.  In handling such requests, Grievant must check that the particular request complies with formatting requirements and with Interstate Compact rules.  If the request is not in the correct format, or in compliance with Interstate Compact rules,  Grievant will reject or return the request and, in cases where corrections or resubmission are needed, may make suggested corrections to the requesting party.  If the request is in the correct format and complies with Interstate Compact rules, the Grievant will forward the request to either the regional probation/parole office in West Virginia or to the Interstate Compact office in the corresponding state.  In addition to her primary duty, Grievant also serves as a liaison regarding questions and concerns regarding the Interstate Compact.  Grievant also provides training to new employees regarding the use of the ICOTS system and the rules and regulations of the Interstate Compact.  See Testimony of Grievant, Nichols and Cottrill. 
17. The crux of Grievant’s job is still the same from when she was promoted into the position.  See DOP Ex. 1, L-3 Testimony of Grievant, Nichols and Cottrill. 
18.  Grievant’s job is very structured, routine and regulated by protocol and she has been performing essentially the same job duties since she was first promoted into the OA 3 position.  

19. Grievant receives work that comes into a computer system, she prioritizes the work by checking to see if it is complete.  If it complies with the rules established by ICAOS and the ICOTS, she then goes to the check off list to determine where the case list action items need to be distributed/transmitted for further action. Her job was and always has primarily been to work in the ICOTS. 

20. The OA 3 classification specification is the highest level in the class series; it allows for responsibility of complex clerical tasks and for work with a technical element.  
21.  SEQ CHAPTER \h \r 1The DOP Classification Specifications for the Office Assistant 3 classification state, in part, the following:

OFFICE ASSISTANT 3 

Nature of Work:
Under general supervision, performs advanced level, responsible and complex clerical tasks of a complicated nature involving interpretation and application of policies and practices. Interprets office procedures, rules and regulations. May function as a lead worker for clerical positions. Performs related work as required. 

Distinguishing Characteristics:
Performs tasks requiring interpretation and adaptation of office procedures, policies, and practices. A significant characteristic of this level is a job inherent latitude of action to communicate agency policy to a wide variety of people, ranging from board members, federal auditors, officials, to the general public. 

Examples of Work:
- Analyzes and audits invoices, bills, orders, forms, reports and documents for accuracy and initiates correction of errors.
- Maintains, processes, sorts and files documents numerically, alphabetically, or according to other predetermined classification criteria; researches files for data and gathers information or statistics such as materials used or payroll information.
- Types a variety of documents from verbal instruction, written or voice recorded dictation.
- Prepares and processes a variety of personnel information and payroll documentation.
- Plans, organizes, assigns and checks work of lower level clerical employees.
- Trains new employees in proper work methods and procedures.
- Answers telephone, screens calls, takes messages and complaints and gives information to the caller regarding the services and procedures of the organizational unit.
- Receives, sorts and distributes incoming and outgoing mail.
- Operates office equipment such as electrical calculator, copying machine or other machines.
- Posts records of transactions, attendance, etc., and writes reports.
- Files records and reports.
- May operate a VDT using a set of standard commands, screens, menus and help instructions to enter, access and update or manipulate data in the performance of a variety of clerical duties; may run reports from the database and analyze data for management.

See Joint Ex. 1.
22.  SEQ CHAPTER \h \r 1Pertinent sections of the DOP Classification Specifications for the Corrections Program Specialist classification states, in part, the following: 
CORRECTIONS PROGRAM SPECIALIST

Nature of Work: 

Under general supervision, performs work at the full-performance level in the implementation and evaluation of and technical assistance for programs/services characteristic of Division of Corrections or the Regional Jail and Correctional Facility Authority. In Prison Industries, serves as a specialist in promoting prison industries products. Serves in a staff specialist or technical assistant role to ensure compliance with federal, state and local regulations relating to the program or service area. Performs the full range of specialized tasks relating to the program area to include analysis and comprehension of program/services regulations, development and implementation of action plans to achieve desired results, coordination and collaboration with inter- and intra- agency personnel, writing program procedure manuals, compilation of regular and special reports on program status and the signing and review of work to support staff or other specialists. Although regulations, methods and procedures in the program area are available, employee may exercise independent judgement and latitude in the work performed. Travel may be required for some positions. Performs related work as required.

Distinguishing Characteristics: 

The Corrections Program Specialist is distinguished from the Corrections Program, Senior class by the absence of lead work or supervisory responsibilities over professional staff and, in relation to the Senior level, the limited complexity of the programs/services provided.
Examples of Work:
Acquires working familiarity with applicable laws, regulations, policies and procedures and interprets/applies same to the functional area.

Compiles or oversees the compilation of program-specific data for the preparation of regular and special reports on program compliance and status.

Represents the program unit with inter- and intra- agency personnel related to the program/service area.

Collaborates with educational, health, social services, and rehabilitation agencies in the provision of services to inmate population.

Develops policies and procedures for implementation of programs; conducts periodic evaluation of program operation to determine effectiveness and compliance.

Solicits new accounts in promoting prison industries products; maintains existing accounts.

May lead or supervise security and/or support staff.

See Joint Exhibit 2.


Discussion
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof. Id.

West Virginia Code § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified service.  State agencies, such as the Division of Corrections ("DOC"), utilize such positions and must adhere to that plan in making their employees' assignments.  Toney v. W. Va. Dep't of Health & Human Res., Docket No. 93-HHR-460 (June 17, 1994).  When an employee believes she is performing the duties of a classification other than the one to which she is assigned, DOP must determine whether reallocation is appropriate.  Hart v. Dep’t of Health & Human Res., Docket No. 2008-0641-DHHR (Feb. 19, 2009).  The key to the analysis is whether a grievant's current classification constitutes the "best fit" for the duties the grievant performs. Simmons v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991). The predominant duties of the position are class-controlling. Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606 through 609 (Aug. 31, 1990).  DOP's interpretation and application of the classification specifications at issue are given great weight unless clearly erroneous.  W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) per curiam; See also Syllabus Point 4, Security National Bank & Trust Co. v. First W. Va. Bancorp., Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L.Ed.2d 284.  Syllabus Point 1, Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983).


The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re: Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  It is fair to say that a grievant challenging her classification has an uphill battle.  Bennett v. Insurance Comm’n and Div. of Pers., Docket No. 07-INS-299 (June 27, 2008). 

Grievant asserts her position is misclassified as an OA 3 at pay grade 7.  SEQ CHAPTER \h \r 1She desires that the West Virginia Division of Personnel (“DOP”) reconsider that classification determination, and that her position be reallocated to another classification.  Grievant prefers a classification with a higher pay grade and identified as a Corrections Program Specialist classification at pay grade 12. Respondent DOC defers to the judgment and determinations of the West Virginia Division of Personnel as to the correct classification for Grievant.  Respondent DOP is of the opinion that Grievant’s position is classified correctly as an Office Assistant 3.  


In order to prevail upon a claim of misclassification, a Grievant must prove by a preponderance of the evidence that her duties for the relevant period of time more closely match those of another cited classification specification than the classification to which she is currently assigned.  See generally, Hayes v. W. Va. Department of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989).


Traditionally a “Position Description Form” is completed by the employee to describe the officially assigned duties, responsibilities, supervisory relationships and other pertinent information relative to a position.  The information is then verified by the employee’s supervisor and forwarded to the DOP.  Pursuant to 143 C.S.R. 1 § 3.70, this document provides the basic information upon which the DOP makes a classification determination.  In this case the DOP also performed a desk/job audit to be more fully informed. 


A desk/job audit was done on or about July 30, 2014, regarding Grievant’s position by Nick Davis, Personnel Specialist with Classification and Compensation.  Grievant testified that she did not believe the job audit was done well because Mr. Davis did not look at all the documents she wanted him to see.  In her opinion he did not understand her job.  Grievant’s opinion is not supported by reliable data, but persuasive evidence and testimony exist disputing her contention. Bruce Cottrill, Assistant Director for the Classification and Compensation Section, explained a desk/job audit is performed by a Personnel Specialist from the DOP.  The specialist goes to the employee’s work place and discusses their job with them.  They review their job duties and responsibilities as enumerated on the PDF in an effort to gain a better understanding of the position.  Mr. Davis followed up conversation(s) with Grievant and asked Ms. Nichols, then Grievant’s supervisor, whether duties had been added or subtracted from Grievant, whether Grievant was a lead worker (assigning and reviewing work of others) or a supervisor and whether Grievant assigned work to the parole and probation officers.  Ms. Nichols responded that the only change in the position was when the ICOTS system became computerized in 2007 (before Grievant assumed the position).  Between the desk audit, information provided by the Supervisor, the PDF review (which includes a comparison of the PDF to the job posting), and the appeal review, DOP believed there was more than sufficient information to make the classification determination. 
Mr. Cottrill explained that DOP classifies positions as doctors, lawyers, accountants, etc. and that DOP staff certainly does not have to be in a particular profession in order to classify the profession.  The DOP follows scientific concepts and principles related to job classification.  Mr. Cottrill stated that the positon Grievant occupies went through considerably more review than most positions that are reviewed by the DOP.  See DOP Ex. 1, DOC Ex. 7 and Cottrill Testimony.
DOP analyzed and focused upon the assigned duties of the position.  It is imperative to focus upon a position’s prescribed duties and whether they more closely match those of another cited classification specification than the classification to which Grievant is assigned.  See generally, Hayes v. W. Va. Dep't of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989).  Personnel job specifications generally contain five sections as follows:  first is the "Nature of Work" section; second, "Distinguishing Characteristics"; third, the "Examples of Work" section; fourth, the "Knowledge, Skills and Abilities" section; and finally, the "Minimum Qualifications" section.  These specifications are to be read in "pyramid fashion," i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the "Nature of Work" section of a classification specification is its most critical section.  See generally, Dollison v. W. Va. Dep't of Employment Security, Docket No. 89-ES-101 (Nov. 3, 1989).  In the instant grievance, Mr. Cottrill testified at the level three hearing and explained that when analyzing a classification specification and comparing it to duties and responsibilities, the position must first meet all the requirements of the Nature of Work section before one ever looks at the Examples of Work.
Division of Personnel's Rule 3.72 defines “Reallocation” as “[r]eassignment by the Director of Personnel of a position from one classification to a different classification on the basis of a significant change in the kind or level of duties and responsibilities assigned to the position.” The key in seeking reallocation is to demonstrate “a significant change in the kind or level of duties and responsibilities.” Kuntz/Wilford v. Dep't of Health and Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997).  An increase in the type of duties contemplated in the current class specification does not require reallocation. Id. 
Pursuant to Grievant’s own testimony and that of her former supervisor, Grievant’s job is very structured, routine and regulated by protocol.  Grievant testified that the only changes to her job since she was first promoted to the OA 3 position are as follows:


a.
she now has the role of “main liaison” for intra and interstate agency communications as relates to ICOTS.  This requires daily email communication with other individuals up to 50 emails a day;


b.
she “wields discretionary power” when using her personal judgment to respond to the discretionary reporting instruction action items
. These are very limited and rarely occur; described by Ms. Nichols as “a minute percentage of the overall caseload”.  This is the only duty in Grievant’s job over which she has any discretion as Grievant is limited in discretion because there are very specific federal guidelines, rules, regulations and criteria that must be followed by States; 


c.
she, along with other DOC staff, is responsible for training users of the ICOTS on how to fill out forms, basic system rules and how to navigate in the system.  This occurs 7-10 times a year; and,


d.
she handles processing the discharges and grants for the Parole Board. There are typically only a couple of these each day. The process involves receiving a file and documents from the Parole Board, inputting the information into the system and then transmitting the information to probation and parole officers in or outside the State.  
See Testimony of Grievant and Nichols.

The crux of Grievant’s job is still the same as when she was promoted into the position. Furthermore, none of the changes listed by Grievant were identified as changes to the position on the PDF.  Ms. Nichols specifically indicated on the PDF and in her testimony that nothing had changed about Grievant’s position.  Ms. Nichols explained that she herself was an institutional parole officer for years before coming to the DOC’s central office.  In her opinion the job has not changed other than everything has moved from paper to an electronic format.  Mr. Cottrill stated that none of the changes listed by Grievant fall within the predominant duties of the position. Those duties that were listed are considered by DOP to be occasional and intermittent and, as such, would not rely upon by the DOP to classify the position. Mr. Cottrill considered the changes Grievant claimed to have occurred to actually be the position coming into full performance level in the job.  

Grievant receives work that comes into a computer system, she prioritizes the work by checking to see if it is complete.  If it complies with the rules established by ICAOS and the ICOTS, she then goes to the check off list to determine where the case list action items need to be distributed/transmitted for further action. These are the types of duties found in and anticipated of the OA 3 classification specification. The OA 3 is the highest level in the class series; it allows for responsibility of complex clerical tasks and for work with a technical element.  Mr. Cottrill explained that the duties Grievant is performing are not those associated with the Corrections Program Specialist classification. At that level, the DOP would be looking for significant duties in statewide programmatic areas, e.g. determining where and how federal funding is going to be allocated for a program; evaluating and determining the effectiveness of a statewide program such as the prison substance abuse program; and, performing research and analysis on what is happening across the country as relates to a particular statewide program. Mr. Cottrill stated emphatically that the position Grievant occupies is not by any means performing that level of work.  Furthermore, Mr. Cottrill added, even if it were determined that the position was performing duties and responsibilities at the level of a Corrections Program Specialist, Grievant does not meet the qualifications for the classification and would not be permitted to maintain the position.  See Cottrill Testimony.

 SEQ CHAPTER \h \r 1DOP is required to classify positions, not employees, into the classification that is the “best fit” within the current State Classification Plan.  Mr. Cottrill testified the “best fit” within the current State Classification Plan for the position Grievant occupies is the OA 3 classification.   SEQ CHAPTER \h \r 1Grievant was unable to prove by a preponderance of the evidence that Respondent DOP’s classification for her position was clearly wrong or arbitrary and capricious.

The following conclusions of law are appropriate in this matter:

Conclusions of Law
1.   SEQ CHAPTER \h \r 1Grievant bears the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

2.  In order to prevail upon a claim of misclassification, a Grievant must prove by a preponderance of the evidence that his duties for the relevant period of time more closely match those of another cited classification specification than the classification to which he is currently assigned.  See generally, Hayes v. W. Va. Department of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989).
3. Division of Personnel's interpretation and application of the classification specifications at issue are given great weight unless clearly erroneous.  W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) per curiam; See also Syllabus Point 4, Security National Bank & Trust Co. v. First W. Va. Bancorp., Inc., 166 W. Va. 775, 277 S.E.2d 613 line(1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L.Ed.2d 284.  Syllabus Point 1, Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983).

4. The key to the analysis is to ascertain whether Grievant’s current classification constitutes the “best fit” for her required duties.  Simmons v. W. Va. Dep’t of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991); Propst v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 93-HHR-351 (Dec. 3, 1993).
5. Employees have a substantial obstacle to overcome when contesting their classification, as the grievance board’s review is supposed to be limited to determining whether or not the agency’s actions in classifying the position were arbitrary and capricious.  W. Va. Dept. of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993).  
6. The State Personnel Board and the Director of DOP have wide discretion in performing their duties although they cannot exercise their discretion in an arbitrary or capricious manner.  See Bonnett v. West Virginia Dep’t of Tax and Revenue and Div. of Personnel, Docket No. 99-T&R-118 (Aug 30, 1999), Aff’d Kan. Co. Cir. Ct. Docket No. 99-AA-151 (Mar. 1, 2001). 
7. An action is arbitrary and capricious if the agency making the decision did not rely on criteria intended to be considered or explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996). 
8. The Grievance Board's role is not to act as an expert in matters of classification of positions, job market analysis, and compensation schemes, or to substitute its judgment in place of DOP. Moore v. W. Va. Dep’t of Health & Human Resources, Docket No. 94-HHR-126 (Aug. 26, 1994); Celestine v. State Police, Docket No. 2009-0256-MAPS (May 4, 2009); Logdson v. Div. of Highways, Docket No. 2008-1159-DOT (Feb. 23, 2009).  Rather, the role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion. See Kyle v. W. Va. State Bd. of Rehab., Docket No. VR-88-006 (Mar. 28, 1989); Logdson, supra.
9. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)); Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204 (2007).
10. “Reallocation” is defined as a reassignment by the Director of Personnel of a position from one class to a different class on the basis of a significant change in the kind or level of duties and responsibilities assigned to the position. W. Va. Code R. §143-1-3.75. The key in seeking reallocation is to demonstrate “a significant change in the kind or level of duties and responsibilities.”  Stihler v. Div. of Natural Res., Docket No. 07-DNR-360D (Feb. 6, 2009) citing Keys v. Dep’t of Environmental Protection, Docket No. 06-DEP-307 (April 20, 2007); Kuntz/Wilford v. Dep’t of Health and Human Res., Docket No. 96-HHR-301 (March 26, 1997); See Siler v. Div. of Juvenile Serv., Docket No. 06-DJS-331 (May 29, 2007).  An increase in the number of duties does not necessarily establish the need for reallocation nor does an increase in the type of duties contemplated in the class specification. Kuntz/Wilford, supra. 
11. In a misclassification grievance, the focus is upon whether the position’s duties for the relevant period of time more closely match those of another cited classification specification than the classification to which the position is currently assigned.  See generally Hayes, supra.
12. The key to the analysis is to ascertain whether Grievant’s current classification constitutes the “best fit” for their required duties.  Simmons v. W. Va. Dep’t of Health and Human Res. /Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991); Propst v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 93-HHR-351 (Dec. 3, 1993).  
13. The duties and responsibilities are determining factors, not the quantity of work. See Brown v. Dept. of Health and Human Resources, Docket No. 97-HHR-260 (July 31, 1997), See also Turner v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 00-HHR-193 (Sept. 21, 2000).  Employees who simply perform some duties normally associated with a higher classification may not be considered misclassified per se.  Hatfield v. Mingo County Bd. of Educ., Docket No. 91-29-077 (April 15, 1991).
14. DOP’s interpretation and explanation of the classification specifications at issue, if the language is determined to be ambiguous, should be given great weight unless clearly erroneous.  See Blankenship, supra., citing Dillon, supra.; See also Rossana v. Dept. of Health and Human Resources and Div. of Personnel, Docket No. 05-HHR-460(B) (May 14, 2010) .
15. Grievant has not shown by a preponderance of the evidence that her duties fell more closely within the Corrections Program Specialist classification than the Office Assistant 3 classification to which her position is currently assigned. 
16. Grievant did not demonstrate that the classification she identified was a better fit for her position(s duties than the classification determination of the Division of Personnel.
17.  Grievant was unable to prove by a preponderance of the evidence that the DOP’s classification for her position was clearly wrong or arbitrary and capricious. 
Accordingly, this grievance is DENIED. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code ( 6C‑2‑5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code ( 29A‑5‑4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 ( 6.20 (2008).
Date:  May 21, 2015

_____________________________

 Landon R. Brown

 Administrative Law Judge

� The PDF is the document the DOP must utilize when classifying positions.  It is the basic source of official information about a position containing official duties, responsibilities, supervisory relationships and other pertinent information relevant to a position.  See W. Va. Code R. §143-1-3.70 and §143-1-4.5 et seq.  The JCQ is the document the DOP is utilizing to gather position information to be utilized during the statewide reclassification project.


� The ICOTS is the federal electronic information system established to be utilized by states to gather, maintain and report data regarding the transfer and supervision of criminal offenders supervised under the Interstate Compact for Adult Offender Supervision (hereinafter “ICAOS”). The ICAOS is the commissioning body that oversees the establishment of the specific rules and regulations as relates to probation and parole for adult offenders and the ICOTS.  See DOC Ex. 11.


� Grievant’s job is essentially to serve as the person granted certain system rights in the federal computer system to be the conduit to transmit information that comes in and out through the system to others. When the action items arrive she reviews them and based upon the well-established criteria and distribution list, transmits them through the system to the probation and parole officers and probation and parole supervisors throughout the State so that they may take the necessary actions as part of their regular job duties working in the field of probation and parole.


� The Interstate Compact is an agreement between states, which allows for a parolee or probationer sentenced in a participating state to be supervised on parole or probation in another participating state.  West Virginia is a participating state.  Under the Interstate Compact, participating states must be able to communicate with each other and inter-state transaction requests must be processed, for example, requests for probation/parole supervision, requests for revocations of probation/parole, request for discharge from probation/parole, and requests to close out a case.


� Reporting instructions are temporary permission for an offender to be in the State while an investigation is being conducted. There are two types of transfers (reporting instructions) that occur in ICOTS: mandatory and discretionary.  The overwhelming majority of reporting instructions received by the State are mandatory. Mandatory are for individuals with a connection to the State, i.e. family or resident.  Discretionary are for those individuals who do not have a connection to the State.  The reporting instructions include information about who the individual offender is, where they have to report, what days they have to report, etc.  See Testimony Nichols and DOC Ex. 11.  








